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I’Rn'ACi: TO THE THIRD EDITION. 


JT^ »!»• j'r fl'l*) I JvJ !*»• I*- 'j*'" #L»^« O* 1*1'' 

t •'» f! ‘* T U^jT'r 

w) » fH 1 1* f t " f*- f1 f''*'! Ji »*jor tf !»«' HifS j* nf I'-rnlar wi*S 
{"ral ftTjl *1 f T »»I1 f T*! I'T rr*r» TT'' to'r. «Vi\-r* 

tT*ffTT’>l l'i v»t^ M ‘'ir •* WA« fn tho 

<V' ’-iH/-'" »*K*i a1 **1" U ifi Jur*- l'*i7 an 1 ||i»« 

C<rlr fj fVil 1*1 in ii* I f<nn TJat !*«' fV»l<' of I'l'H |( n 

f < 'I'l jf-ral V 1 ? jD'xrr-rri «{« n i** prr.lfv«'*w>r i» l^'mnl all rju>~<1ion. 
TJf nrrin^'n'nt. tli ip'i n i\»-l i* It | frw'rc!* upon th*' 

liri»« tf t}»* .til \rt«i an 1 l!iiJ'-» fntn<'tl un I^r th'vi^ Art* 

U «! I’ro t'l** fmt <«ntAimns ^n»\»iur« ol a mlwtAntivp 

rlnrai't'T an 1 tl'- KT<in ! ont^minj |•fT^%l•Ion* «lirh rrUt'* In 
<f iiirn jiivliin'-n Tlt<' 1%'' faction* w!it‘’h fnrtij ih'' Iw^U of tJi«' 
r»n*tilwir l}i^ fin-t jwirt TJi** «n<l OhIth rompn*''*! in 

‘^rlir.hjV 1 rrn»titui<' 111'' K-rnnI |*trl Tli«' pmM'ion* i»f ili»* Cn«I'' of 
nUtinj! l/i Afliiintifiti l*^n trvmfrrn'il to a N*jvir\tr FchMlulf*, 

Iwing VljftltlV 11. til'’ l*"in,{ tn fvilitato lli** nj»rt\ of 

|iroM»i«in« on tli* of a n*w nnl coinprrlifn«i\» \rbitmtion Art 

Srtnni 1JI to ( of th» I'.im*' < oil« «liirlinUi« to rxwntinn of 
il<rn«'( l)> (<ll<rf<in< liAs* Umi irm^fcrml to S'liftlulf 111 Srlirdiile 
I\ roniaiai n list of mnctmcnt^ Am**n«Io«l nml brhululr V a lut of 
rna(tni«nlfl nj»<alf<l the r»»*» OkIo 

Thr ammK' incut of tlir |m'-nt nork ih a Kimpli onr I'Ong fnmi 
liaritv with the Fc*ctioii n«ml»ora of thr Code of 18‘<2 has rrmlcrod it 
iiccps.'carN to gi\c n coinjianitiio tnMc of ihr pc'ctioiu of tho old nnd tlic 
n<*w Code Such a table has nccunliiigl^ been gnen, nnd to facilitate 
reference to it, whicli is likely to l)c constant, the table portion lias been 
marked off b) a piece of tape attached to the \olumo At the same 
time we ha\c gi\cn at the begtiming of each section nnd rule of the new 
Code references to the corresponding sections of the Code of 1882 in 
thick black types enclosed in square brackets There are, besides, n 
large number of rules tompnsed in the Firat Schedule which have been 
borrowed from the Rules made under the Judicature Acts References 
to the Utter rules also have been given in square brackets at the begin 
ning of the corresponding rules of this Code, and are indicated by the 
letters ‘ R S C ,’ being an abbreviation of the words ‘ Rules of the 
Supreme Court of England ’ see, for instance, Order 1, rule 1, at p 304 



VIU 


There ha\e been numerous alterations and additions introduced 
into the new Code* of which the following require the immediate atten- 
tion of practitioners . — 

1 S 2, cl 2,— dcCmtion of decree 

2 S 2, cl 11, — ciofimtion of legal reprosoatatire 

3 S 7, 0 50, — provincial Small Can<w Courts 

4 S 8, O 51, — presidency Small Cause Courts 

5 S 20, cl (c),— arising of prrt of caa<*e of action within jurisdiction 

C S 21, — objections to jurisdiction 

7 s 24,— general power of transfer and withdrawal of suits 

8 S 25 —power of Governor General in Council to transfer suits 

9 S 35, — costs 

10 S 37, — definition of Court which passed a decree 

11 S 40, — transfer of docToe to Court m another province 

12 S 46, — precepts 

13 S 47, — questions to bo determined by the Court executing decree 
U b 48 —execution barred in certain cases 

15 S 63,— lubility of ancestral property in execution 

16 S 55 subs (1) second proviso and sub 8 (4), — arrest and detention 

17 S 60, aub s (1), els (a), (b), fh) and (kl. — preperty liable to attacUment and 

sale in execution oI decree 

18 S 61,0 21, It 44 45, rr 74 75,0 38, r 12 -agricultural produce 

10 S 62, sub 8 (2), — seizure of property in dwelling house 

20 S 61, feploMhon.—privatealienatioo pending attachmant 

21 S 03, — execution purchasers title 

22 S 73, — subs 8 (2), rateable di>tnbut(on 

23 S 8S -interpleader 

24 S 91, — public nuisances 

25 b 02 aub s (2) —public chanties 

26 S 90, sub s (3), — appeal from original decree 

27 S 97, — appeal from preliminary decree 

28 S 99, — niatcrial irregulanty 

29 S 103 —power of High Court to detornune issues of fact in second appeal 

30 S 104, 0 43, — appeal from orders 

31 S 105, sub 8 (2),— -appeal from order of remand 

32 Ss 121 131, — Rules See also Index, under the head “ Rules “ 

33 S 141, application of procedure provided in Code to miscellaneous proceedings 

34 S 144, — application for restitulma 

35 b 145, — enforcement of babihty of surety 

36 5s 146tol53, — these rectiQQs are new 

37 0 l.rr 1 to 5, r 7, — joinder of parties 

38 O 2,r 2 ffiphinattowT 4 ,t 7,— Irame oI suit 

^ fo'und'^' where defendant refuses to accept service or cannot be 

*0 0 C,— pleading. The whole of thi, order U new 
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0 21 
O 21 

r 08 

t 99 

rr 100 101, 103 
r 102 
rr 07, 09 

3S7 

388 

380 

310 

(> 

o 

() 

(> 

2b. r "> 

2(> r b 

2r r 7 

26 r K 

31o 

11b 


O 21 

O 21 

rr 97 90, 103 

r 3S 

392 

393 •> 

Jb r ‘1 

20 r 10 

117 4 


O 21 

r 40 

y>4 

o 


ns 


"s 17 


3>> 


110 


O 21 

. r 30 (t| to {4» 

3'»b 

! 
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Cowpavadvc TaUe of (fie Scctwms of the Old and the New Code—contd. 


C r Code, 1 
1882 

C P Code, 

1903 

C P Code. 

1882 

C P Code, 

IDOS 

«o7 

0 

21, r 9 

1C3 

0 21, r 34(5) 

228 

s 

42 

103 

0 21, r 35 

229 

s 

43 

164 

0 21, r 36 

229A 

s 

45 

idj 

5 54 

229B 

s 

44 

200 

S CO 

280, first para 

0 

21, T 10 

267 

0 21. r 41 

230 second para 

0 

21, r 21 

203 

0 21, r 4C 

230 third and fourth 

S 48 

269 

0 21, r 43 

paras 



270 

0 21, r 51 

231 

k 

21 r 15 

271 

S 62 

232 


21 r 10 

272 

0 21. r 52 

233 

S 

49 

273 

0 21 r 53 

234, 

!s 

50 

274 

0 21 I 54 

235 

c 

21. r U (2) 

275 

0 21, r 53 

230 

|c 

21. r 12 

270 

S 61 

237 

1' 

21 r 13 

277 

0 21, r 56 

238 

0 21. r U 

278 

0 21, r 68 

230 

10 21. r 26 (I) (2) 

279 

0 21, r CO 

240 

b 21.r 26(3) 

2S0 

0 21, r 60 

241 

io 21 r 27 

281 

0 21, T 01 

242 

i 

) 21 r 28 

282 

0 SI, r 62 

243 


D 21, r 20 

283 

0 21, r C3 

244 

Is 47 

284 

0 21, r 04 

243 


3 21 r 17 

28j 

S 03 

243A 

Is 60 

280 

0 21. r 65. 

245B 


□ 21 r 37 

287 

0 21 rr 66, 70 

240 


0 21, r 18 

288 

Oroitted 

247 


3 21, r 19 

289 

0 21, r 67 

248 


0 21, r 22 

290 

0 21, r 68 

240 


3 21, r 23 

291 

0 21, r 69 

250 


0 21, T 24(1) 

292 

0 21, r 73 

251 


0 21, ir 24 (21.(3 

293 

0 21. r 71 



25(1) 

294 

0 21, 1 73 

252 


S 52 

295 

b 73 

2o3 


Cf h 145 

296 

0 21 r 70 

254 


0 21, r 30 

297 

0 21. r 77 

2o5 


0 21, t 42 

298 

0 21. r 78 

250 


0 21, r 11 (1) 

299 

0 21, r 79(1) 

257 


0 21 r 1 

300 

0 21, r 79(2) 

257 A 


Omitted 

301 

0 21, r 79(3) 

258 


b 21, r 2 

302 

0 21, r 80 

2'0 


|0 21, r 31 

303 

0 21, r 81 

a«t) 


lO 21, r 32 

304 

0 21, r 82 



jo 21. T 34 (l)to (4 

) 30a 

0 21, r 83 
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Comjnralnc Tahlc of the Sections of the OU and the Ncip Code — contd 


C P Code, 
I8S2 


30C 

307 

303 

300 

310 
310\ 

311 

312 

313 

314 
313 
Sir. 

317 

318 
310 

320 

321 

322 


323 

324 

324 \ 

325 

325 \ 
325B 
323C 

326 

327 

328 
32J 

330 

331 

332 
331 
334 
33 > 

336 

337 
337 V 
33>» 

333 


C P Code, 
1003 


O 21, r 84 
O 21, r 85 
0 21, r 80 
O 21, r 87 
O 21 r 88 
0 21, r 85 
O 21, r 90 
O 21 r 92 
O 21, r 01 
0 21, r 02 
0 21, r 93 
S 65, 0 21. 

CO 

0 21, r 9o 
0 21, r 00 
&k 9 C3, 70 and 71 


VTkic Third Schedule 


94 


342 / 

343 

344— 360A 


363 

365 

306 

367 

568 

369 

370 


372A 

273 

374 

375 
37jA 

376 

377 

378 

379 
3x0 


S 72 
S 07 

0 21, r 97 
O 21, r 98 
O 21, r 98 
O 21. r 99 
O 21 rr 100 101,103 
O 21 r 102 
O 21 rr 97, 98 
O 21, IT 97, 99 103 
55 

0 21, r 38 
O 21, t 40 
b 57 

O 21, r 30 (1) to (4) 


3x3 

384 

3S5 

386 

387 
3SS 
3x9 
3>0 

391 

392 

393 

394 
39> 
390 


C P Code, 
1908 


b 21, r 39(5) 
S 59 


0 21, r 25 
Repenleil by the Pro 
^^ncIaI Inaolvency 
\ct, 1907 
0 22, r 1 
0 22,r 2 
0 22. r 3(1) 

0 22, r 3(1) 

0 22, r 3(2) 

0 22, r 5 
'o 22, r 4 
0 22, r 7 
0 22, r 8 
0 22. r 9(1), (2) 

0 22 r 10 
lo 22, r 0(3) 
lO 23 r I 
0 23 r 2 
0 23 r 3 
0 23 r 4 
O 24, r 1 
0 24, r 2 
0 24, r 3 
O 24 r 4 
O 25 r 1 (1) (3) 

O 2> r 2 
O 2o,r 1 (2) 

O 20 r 1 
O 26, r 2 
O 26, r 3 
S 76 O 26 r 4 
O 21 r 5 
O 26, r 6 
O Ql>. r 7 
0 26. r 8 


O 26, r 9 
O 26. r in 
0 26. r 1 1 
O 26. r 12 
O 26. rr 13. 14 



Comparatne Table of the Sections of the Old and the Keie Code—coMd 


C P Code 

C P Cwlo. 

C P Cwle, 

C P Code, 

18S2 

lf>03 

1882 

1008 


0 2G r 15 
0 20, r 16 
0 26, r 17 

0 26, T 18 

0 33,r 1 
OmittNl 
0 33 r 2 
O 33.r 3 
O 13 r 5 
O 33 r 4 
O 33, r 5 
0 33, r 6 
0 33, r 7 
0 33 r 8 
0 33, r 10 
0 33 r 11 
O 33, r 15 
0 33, r 0 
0 33 r 16 
S 79 , 0 27. r ] 
0 27, r 2 
0 27. r 3 
0 27. r 4 
0 27, r 5 
0 27. r 6 
0 5 r 27 
0 27, r 7 
S 80 

Orartted [See 
sab sec (2)] 

0 27. r 8(1) 

0 27, r 8 (2) 

S 81 
S 82 
S 83 
S 84 
S 83 


0 32 rr 1. 4 (2) 

0 32, r 5(1) 

0 12, r 2 

0 32, rr 3(1), 4(2) 
0 32, r 5(2) 

0 32, r 4(1) 

O 32, r 0 
O 32,r 8 
0 32. r 10(1) 

O 32. r 10(2) 

O 32 r 12 (1) 

0 32 r 12(2) (3) 

0 32 r 12 (4) 

0 32 r 12 (0) 

0 32, r 13 
0 32 r 14 
0 32, rr 3 (2), (3) 
4(4) 

0 32, f 4 (2) 

0 32, r 11(1) 

0 32. r 11(2) 
OnnttMl 
0 32, r e 
0 32, r 7 
0 32 r 15 
0 32 r 10 
0 28 r 1 
0 28 r 2 
O 2S, r 3 
0 6 rr 28. 20 
S 88 

O 33, r 1 
0 35 r 2 
O 33 r 4 
0 3 j, r 5 
O 35, r 0 
O 35, r 3 


O 38 



( IVM 


CoTr\parat\x€ TaUe of 0 r Stritont of if r OMav! l! r AVir Vtx\r <orif<l 


C V Crtle. ( P 

18«t: 

1 


V < A- 


4%j 

456 

457 

458 

489 
4^*0 
491 
4J2 

493 

494 
493 

490 
497 

495 
499 
600 
601 
602 

603 

604 
60j 
600 
607 

605 

609 

610 
611 
012 
513 
614 

or. 

OIC 

617 

618 

619 

620 
621 

023 

624 

62o 

620 

627 

528 


<) 3h r C 
O 38, r 7 

O 3s r 8 

n 3S r ‘I 
<» 38 r lf> 

O 38 r 11 
8 9> 

C) 3J r I 
O 3J r 2 
O 39, r 3 
0 39, r 6 
0 39 r 4 
S 93 

0 39, r C 
0 39, r 7 
0 39, r 8 
0 39. r 9 
0 39, r 10 
0 40, rr 1 to 3 
0 40 r 6 
lOmitU I 


^The Second 
dole 


O 3o r 1 
O 30 r 2 


630 

637 

63S 

&3J 

610 

611 

612 

613 

611 

613 

610 

617 

618 
649 
6o0 
661 


&>S 

6o9 

660 

661 

662 

564 

6C> 

5Cb 

667 

■56S 

5f'» 

5”0 


O 3' r I 
0 3' r 4 
O <<( r 6 
O r t 2 
O 17 . I 
O 17 r 1 
O 17, r f 
O 17. r II 
O 17. r 7 
O 17, r 1 
92 (itiil 9 1 
S li'l 

|0 41 r 1 
'o 11, r 2 
O 41 r 1 
O 41 r 4 
O 41, r 6 
0 41, r (I 
O II, r 7 
0 41, r II 
0 41 r 111 
0 41 r 13 
0 41, r 11 
0 41 r 12 
0 41, r 14 
O 41, r r. 

O 41, r 16 
O 41 r 17 
O 41 r 18 
|0 41 r 19 
O 41 r 20 
O 41 r 21 
0 41, r 22 
0 41 r 23 
Omuted 
O 41, r 24 
O 41, r 2o 
O 41, r 26 
O 41, r 27 
O 41. r 28 
O 41, r 29 
41, r 30 
('/ S 136 
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Comimalne Table of the SecUons of the Old and the Code — contd 


0 r Code, 

1882 

c V C«xW, 

l‘K)8 

C r Code, 

1882 

C 1* Code, 
lOflS 

574 

0 

41. r n 

CI7 

S 113, 0 40, r 1 

57, 


08 

618 

0 4G r 2 

57C 

0 

41, r 34 

619 

0 40, r 3 

577 

0 

41. r 32 

620 

0 40, r 4 

578 

S 

00 

621 

0 40, r 0 


0 

41 T 35 

G22 

S 115 

ibO 

0 

41, r 3(> 

(.23 

S 114, O 47, r 1 

oSl 

o 

41 r 37 

624 

0 47, r 1 

5'52 

S 107(2) o 22 r M 

625 

0 47, r 3 

582A 

Cf b 14(> 

626 

0 47, r 4 

583 

,C/ S 1M()) 

027 

0 47 r 5 

6S4 

\Cf b 100 

028 

0 47, r 0 

58j 

\cf b loi 

629 

0 47, IT 7, 0 

586 

Is 

102 

630 

0 47, r 8 

687 

tb 

108 O 42 r 1 

631 

s no 

588 

\i 

101 0 43, r 1 

632 

8 117 

580 

is 

100 

655 

S 122 

500 

jS 108, 0 4J, r 2 

634 

S 118 

501 


lOo 

635 

s no 

502 

() 4^ r 1 

63C 

0 49, r 1 

503 

<> 44 r i 

f57 

S 128 (2) (0 

504 

0 4> r 1 

f5S 

S 120(1), 0 49, r 3 

590 


^ lOJ 

631 

S 120 (2) 

006 

W no 

640 

S 132 

097 


s 111 

641 

S 133 

508 


0 47,r 2 

642 

S 13o 

COO 


> 4> r 3 

641 

Omitted 

fOl 


0 4>,r « 

644 

0 48, t 4 

fn2 


) 45, r 7 

64 > 

S 137 

ro3 


0 15, r N 

645A 

S 140 

ro4 


<> 15 r y 

0(6 

Oniilted 

f05 


0 15 r 10 

646A 

O 4(i r (1 

(>06 


0 45, r U 

(U6B 

0 4(1 r 7 

f07 


0 45, r 12 

647 

141 

(>08 


0 45 r 13 

6(8 

S 130 

(09 


0 13, r 14 

619 

‘'s 36 17 

blO 


0 45 r 13 

050 

Omitted 

fl! 


0 45, r 10 

650A 

S 129 

6\2 


1 

652 . 

122 129 130 and 



rOraittcd 


151 



J 

65) 

S 50 



S 112 
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CHRONOLOGICAL TABLE 

OP 

PREVIOUS AKD A5IENDING ACTS. 


Tear 

No 
f Act 

Short Tulc 

IfoH nfficted 

1841 

VHi Ir 

ntcrplcader 

top. Act X of 1877. 

1847 

xvn I 

elects in Civil Procoduro 

„ Ac! XII of 11573 

1850 1 

\III c 

odo ol Civil Procedure . . 

M Act X of 1877. 

1800 

IV 

1ml procedure . . . . . 

„ Act XXrilof 1801. 

1861 

X 

tepcaling Enactments relating to 
Civil Procedure 

Act XIV of 1870 

1861 

XXIII 

3ode of Civil Proccdufo . . 

„ Act X of 1877 

1803 

IX 

\mendmg tho Codo of Civil Pro 
cedufo 

M Act X of 1877 

1864 

V 

Extension of Civil Proccduro Code 
to Sindh 

.. Act VHI of 1868 

1877 

X 

Code of Civil Proecdoro 

. Act XIV of 1882 

1878 1 

XVIII 

Amending tJto Codo of CimI Pro 
ceduro 

Act XII of 187J 

1870 

XII 

Do do 

Act MV of 1'5S2 

1882 

XIV 

Code of Civil Proceduro 

\ct \ of 1008 

1008 

V 

The Code of Cinl Procedure 

Amndg ActIgflOH 
.. ActIVoflOU 

Amndg mid Itcrlng Act X of 
1014 

Amndg nnil Uonliig Act X\ II 
of 1U14 

\inndg Act \III of lOMl 
\Vl\ of UI17 
. Win of lino 

Axn of J(L>« 
-WMof I'ijo 

.. XWVIII of 1P20 

.. iiiofn»,>i 

.. JXofliiJJ 

.. MoflliJI 

, \\\I(.flIi>7 

.. \\I\ifUC1 

.. Wofll'.*', 

lofl'i.’il 

, VI<fM'.‘n 

WI.flll.M 
Xofl'O* 




ADDENDA ET CORRIGENDA, 

P 4, fn (j) — Swbctitute Ari«Xiiffr^OHrfra V PnsideHl (1P29) r<2 Mad 1 115 I C 824, 
(28) A M 1181 

P 14,1 11 — After r 4, moert full stop nn<l capital A 
P lC,fn (A) — Reference to ,B«rry \ l/ttffen is (1871) 5 Ir Rep Eq 308 

p 31 1 7 — tortheuvrds an invasion of a right cannot be enforced b> n suit Bvbsliliile 
would gi\ c ri«e to & suit ci^niznble bj the cn il Courts 

P 42, 11 21-23 — For Ibt words if it was necessarj todecide it to adjudicate on tlio 
pnncipal issue and if it was decided in fact the judgment was based upon that 
decision substitute if it was necessarj to decide it in order to adjudicate 
on tho principal issue and if it was in fact decided and if the judgment w as in 
fact b.a«ed upon that decision 

P 43, f n (s)— The name of the case reporteil m 33 Bom L R 1303 is ^fanlar v Khem 
Sau-anl 

P 48 f n (T>—D«le*e reference to 8 Lah 13 

P 62 1. 9 from bottom— for irord he substitute the words ft partj 

P 64 I ! 5 from bottom— for coplAinliff substitute co plaintiffs 

P 64 last line— for tAe irords suit is decreed and sub<e<]uentl^ /I sues C for possession 
substifufe suit is decreed but the decree was not executed anl became time 
bftrreil Subsequently D sues C for jiosscssion 

P 74 fn {h)—DeUU 60 All 300 And substitute 2a All L J 1(»3. 

P 77,1 4 — For tfu word will substitute Me irords does not 

P 82 I 22 — IfUr the iiord cannot (b) insert — The Chief Court of Otidh hoi Is tint 

the question is one of interpretation of the decree in the first mlemption suit 

It it provides for the extinction of the relation of mortgagee an 1 mortgagor the 
second suit is barred but not otherwise (Al) 

(Al) Irshod\ Soi/unBHsolinsi) « I u<k 27 j null 7. ( 3U) \ C 4( j 
P feS fn (/)— The reference to //oSMn v4fi \ ^an^ /tryuri is (1U31 j 33 Rom L.R 1131 
P 00 f n (b)— The reference to Parfrtr Rre s llabib Ucncun ^ oor fi« is (I'lOO) A C 01'> 

P %, 1 1')— f or /Ac irord irregularita subs/i/ufc irregularities 
P 07 f n (o ) — Ali reserscsl on an ther |»oint in W Mad 201 gupra 
P 07 fn (p)— 4rf/ <ilmg /errber/onv //usAcs (It.** ») m, 781 
1* 10> fn (9) — lor SimUamurlha gvbgliMt Oriental etc Insurance (1 mj>ana 
1‘ 12. 1 Is — tfitr Ifie trorl Court at fht tnd of tb* I nr adt Ikf Ultfr \ 

1* 14U fn ( 9 )— SilstitHto Coralramv / .ro s»oA (1 <n) It m -s3 H > I C 3113 

( 331 \ R Hi 



clxii 


ADUE^DA IT CORUICENDA, 


r ni,fii (o)— -J/Zf'’ -1 J<0f« ’>*'* fill ,ImiIuL% Iw/y.cn (I'JU) 11 I’jt -40*, 133 
I C U03 { 32) \ r 213 

r 163 1 11 — lor s suliiliMe' a 37, cUuho (a) ' 

P I'lJ, f II (j) — At! I f agif Chtiit 7 % Kundan (1^12) “I Ml ( 22, 133 I C 93, 
( 32) A A 3M 

P I'll I 2 — I iiserl Ihe t •ortl wboli'* bff >re the lenrd ninonnt 
P 201 1 2 1 — for M ia«if VI» aMfc»/i7wf^ \a«al> flilmiliir 
P 220 1 in — I or lha uord repine aufsIiMe re|»enl ” 

P 2 iO 1! 7 9 — -For Ike ivor /» tint then fore B luid no n^lit of rateable <li“tnbiitinn, 
ind that therefore the attachment eoul I not afTect the rij;hia of -1 ns eacciition 
(relitor Biihslitute Iht nofdt that B had no njjht of rateable distribution 
ni liH appluotion was after the receipt of nsset'i , and tint therefore Ua 
attachment loold not affect the njthti of 1 a-4 ewutton creditor 

P 2-10 fii (n)— 4 Luck shout I be I l^ck. 

P 2U I 12 — ForfAsieori decree subaltiult decrees 

P 2)0 1 j — [per ike ords affected b) the «ectioii(n) a Id Ike fothinnj — The suit 
eaniiot be eatd m such a caM? to ha\c been hrouffht on the ground that the 
purchase was made on U half of the plaint ill within the meaning of the section. ’ 

P 278, 1 10 — For the tard 6ul;cct svbililHfe entitled 

P 300 12tb Ime from bottom — Ifler Ike nords, which me imposed upon him bj the 
trust (e) tnserUke folloinn^ — 

Put m such a suit it is entiai that the eo trustee should be guilt} of breaches 
of trust and thenforc a suit by a trustee against his co trustee demanding 
merel} an account of the defendant s nians„ement without an> allegations 
of any 8] cnl c breach of trust oi threatened breach of tni»f is not mamtam 
able Naroyuna VeofArt PoduKif (1930) >1 Mad 214 
P 314, 1 8 from bottom— ior rA« Hord formally substitute formerl} 

P 314 Ust line — forlhetcords may haac suhsldule has 
P 314, fii (1) — The correct refeicncD IS as follows — 

Ouruialhony Rabhatayjn (U28) 106 I C 371 ( 28) A W 401 

P 324, 1 2o — For the iiords in aomo ca«es it maj l>o done by an aijlicatinn for 
reaiow (n) Ilut it eannot bo done by a rule (r) stibslilule '^uch an order 
may bo set aside on an application for renew (u) 

P 33) 1 5 from bottom— l//er Me KOrtf recorded adl (ol) 

(ol) Chaiidilainn V \ isieanulhawaya (1931) Of Mad L. J 513 141 IC 32, 

( 3i) A PC 117 

P JtO I 1) — Delete Ike tiords as in the above ease ’ 

P 3>t 1 1 — ifUrifetcords' Murahar Ho^sciii s (a*« insert ‘ his LorcUhip said 
* • I 18 — For the lords incases snbslitule in some ol 1 cases 


Itedh substitute Chandra 



ADDEND V ET CORRIGENDA. 


clxiii 


P 301 1 7 — lorthetrord 8ii])eald ’ ants/i/w/e * appliw 

P 301, fii (o>— VU Mai,(jami,a\ l/oAa/flI«A»iflm»fl{l910) I? I \ 50, 53 Mad 107,121 
IC 313 (’30) A PC •« 

P 303 f n (A) — Delete Muuiffanayar BanL \ Ilafi' uldin nml substitute \alhu 

Lot \ P<T6nrnM 

P 303 fn (j) — Delete ami substitute Chandra 

P 360 fn {]) — lor Kilbaii S'ta»s/e7<l ’substitute 11 ? G llartaj 
P 4ll,fn (7)— Ad 1 PajAuna/A ^ SAuwo Acer* (1904) 31 Cil 344 
P 432 — Abut 1} t para Itndfl Revision xnHrt the fdloiiing par i — 

At any stage — A rule of the Calcutta High Court requires an ndlitional Court 
fee to lo paid on ft imtten statement which contains a counterclaiiu Under this 'cction 
such additional fee was allowed to bo paid dunng the hearing of the suit (7I) 

(7I) 4Am/if Aflsim V A/nfMn Riti (1932) 59 Cal S33 141 IC 6s9, ( 33) \ C 27 
P 500 1 11 from Iwttom — A/f«r fAe i«»n/» Court (c) ,aff — 

, an 1 under the amending section 07 \ of the Transfer of Propertj Act ho is 
bound to bring one suit on both mortgages 
P S74 I e— for 77,’ <116 fiMe ‘171 




THE 


CODE OF CIVIL PROCEDURE 

ACT V OF 1908 

RECEmiD THE ASSENT OP THE Go\ ERNOR GENERAL 

ON THE 21ST March 1908 

An Act to consolidate and amend the latvs relating to the 
Procedure of the Courts of Civil Judicature 


Whereas it is expedient to consolidate and amend the 
laws relating to the procedure of the Courts of Cml Judica- 
ture , It IS hereby enacted as follows — 


Preliminary. 

Short titi* oomornoe 1. [S I ] (1) Tliis Act may bo citcd as 

inent*Bilext*nt Codc of CimI PlOCCdurO, 1908 

(2) It shall come into force on the first day of January, 

1909 


(3) Tins section and sections 155 to 158 extend to the 
whole of British India the rest of the Code extends to tlie 
whole of British India except the Scheduled Districts 

PrSVlOUS Pr0C6dure —The first Code of Civil Ptocedun? was Act 8 of 18o0 Before 
tliat the pro cdure of the ^Iofu«Ml Coarts was repuHted bi special Acts and Roizulations 
which were repealed bj \et 10 of 1801 and the procedure of the Supreme Courts was 
under their onii rules an 1 orders an 1 certain Acts e 7 Act 17 of IS 2 an 1 Act C of ISol 
The Code of 1550 aj j lie<l to Wofu««d Courts onh In 18G2 the So] reme Courts an 1 
the Courts of S.» Her 1) »an> \ laht in tl e Pre i lenev Towns «ere aboli«he<I b^ the 
HighCiurts \ t tSGI (21 an 1 2 j \ ic c lti|) an I the jKiaers of tho-e Courts were vested 
in the Cl srtered H "h Courts The Letters Patent of l^G2 e«tabli hin? the Hi^h Courts 
extended to them tl e j roccslure of the Code of Iv»9 The Cliarters of 1SG5 ahich 
empowered the lIi^U Courts to make rules an 1 orders repulalin^ j rooeedin '’8 in cn il eases 
requ rrsl tl em 1 In pu lesl as far as |x>«sible ba the | rosnsions of the C >Je of 1S59 and 
substsjuent amen Imp \ ta. '•u ham-nlnp \rts are \ct 4 of 43 of ISC'! 23 of 

l^Gl ‘lot l^i>3 .1 of Ho' ■ f H" • 14 of ls”ti tef ls~l 3-2 of 18*1 anl “of 1R"2. 
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CIVIL PROCEDURE CODE. 


Tho next Code was Act 10 of 1877 which repealed that of 1659. Tins was amended 
bj Acts 18 of 1878 and 12 of 1870 and then auperseded by tho Code of 1892 (Act 14 of 
1882) This was amended by Acts 15 of 18S2, 14 of 1895, 4 of 1830, 10 of 1880, < of 
1887, 8 of 1837, 0 of 1888, 10 of 1838. 13 of 1889, 8 of 18D0, 0 of 1992. 5 of 1801. 7 of 
1895, and 13 of 1895, and theft enper^eded bj the present Code. 

The chief feature of this Code IS Its dnisjon into two parts on the lines of the 
Judicature Acts and the Rules framed tinder those Acts The nv&vn body of the Code is 
m the sections, and the rules refer to matters of mere machinery which the High 
Courts inaj adopt to local conditions 

Consolidate and amend. — ^Th© preamble shews that the object of the present 
Act IS not only to amend but aho to consolidate the law of ciril procedure If the mean- 
ing 13 plain no regard should be p.sid to the preijoos law, and tho language of the Act 
must he interpreted uninfluenced bj an 5 oonsKlerations demed from the prcriou* flote 
of the fan. But if the meaning be doubtful, resort maj be had to the previous state of 
the law for the purpose of aiding m the construction of the proMsions of the Act (o). 

Interpretation of the Act — The folloamgarc some leading rules for the constnic- 
Uon of eta.tatei — 

1 The golden rule for the interprelation of this as well as all other Acts is to con- 
Bider the plain meaniiig of the words used (b) The Court's function is not to say what 
the Legislature meant but to ascertain what the I.egisIatuK has said it meant (c), and it 
la always dangerous to paraphrase an 4ct (<f) 

2 'Procedure is mere macliiDery and its object is to facilitate and not to obstruct 

the administration of justice (<) The Code should (hen-fore be construed Iiberallyi and 
80 far as possible techmcal objections should not be allow ed to defeat substantial 
justice (/) No defence should be excluded except where to do so would bo to nepatire 
the provision of a rule of procedure It is no longer a province of procedure to exclude 
defences {;?) * 

3 The Code is one continuous whole, the sections being enacted simultane- 
ously (A), and so when two procedures or two remedies are provided, one of them is not 
to be construed as in deiogation of the other (i) 

4 In matters of procedure uniformity of deeisioa is important (j), and if a Judge 
finds a principle laid down by compettnt authority it is better to accept and apply it, 
even if hia own nnnd is not satisfied than to fritter it away in its application to cases 
which manifestly come within it (I). 

5 Previous legislation may be referred to as an aid to construction, but only in 
case of ambiguity (f) 


6 Proocedings of the tegislalura in paasmg an Act are to be excluded from con- 
Bideration m the judicial construction of tho Act These proceedings include Reports 
of Select Committoea, Statements of Objects and Reasons attached to Bills, and 


(.0) 


j 

(9) 




(0 

(bl ilaxwcH pp 5 8 ed Cth 

£f) - 1. 

lalaSuraJv Oolcri CAtid (ISOO) S7 aj 7S4 


<«) V Jau^Air (1690) 

(« ■ 

(,) /ram.lion(t8781 4 A, C 625 


•■I) ’Jlujrre v KoolahvU Sinsk (I&IQ) 

U>b 144.14b 
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debates of the Legislature Before tlus rule had been settled bj the Pnry Council m 
Adm»ni«/ra/or General ^ Premlal (m), tho eases were not consistent (n) and e%en later 
the >radras High Court referred to the report of a Select Committee in Aisan v 
Paihumma (o) 

7 Marginal notes to the sections of an Act are not to be referred to for the purpose 
of construing an Act (pj 

8 Illustrations in Acts of the Legislature, although not part of the sections, arc 
helpful in the working and application of the Acts, and it is the duty of a Court of law 
to accept them, if that can be done, as being both of rclcmncc and value in the construe 
tion of the text The illustrations should in no case be rejected because thej do not 
square with ideas possibly denied from another system of junsprudcnco as to the law 
with ahich the sections deal And it would require a verj special case to warrant their 
rejection on the ground of their assumed repugnancy to the sections themselves It 
would be the very last resort of construction to make any such assumption {q) But an 
illustration cannot be allowed to control the plain meaning of a section (r) 

9 The essence of a Code is to be exhaustive on the matters i»i respect of tchtch 
declares late, and it is not the province of a judge to disregard or go outside the 

letter of the enactment according to its true construction («) In cases however, uhere 
there t« no specific proitsion in (he Code, the Court has the power, and, it would seem, it 
IS its duty, to act according to justice, equitj and good conscience (0 Secs 151 

10 Every statuto w'hich takes away or impairs vested rights acquired under 
existing law must bo presumed to be intended not to have a retrospective operation 
But this presumption does not apply to enactments adecting procedure or practice such 
as the Code of Civil Procedure TIte reason is that no person has a vested right in anj 
course of procedure The general principle indeed seems to be that alterations m the 
procedure arc always rctrosjicctive unless there be some good reason against it (u) 
But an appellate Court cannot reverse an order made under an old Code on the ground 
that the new Code has enacted a diflerent rule(t) The rieht of appcsl however is 
in the nature of a vested right and hence the provision in s 151 of the Code declaring 
that nothing in this Code shall ailcct anj present right of appeal which shall have 
accrued to anj party at its commencement 

11 * The Code consists (t) of that which IS termed the body of the Code ond (ii) 
of the rules The bod> of the Code is fundamental and is unalterable csccjit b} the 


(m) (IBOS) 22 Cal T88 22 I A 10* Qtem 
fmprettv On CAurn (1805) 2_ lul 1017 
Quten Empr<ii > Ttloi (ISOS) £ Bom 
112 1/aAnrfl/ Trtoon > liar Cbaran 
(UOJ) e All Ml 

(.n\ Rffctrnl to In il v ATart e Chund/r (.188") I, 
14 Cal *-l Ilomtth Chundrr \ J/int 
JfosWat (IBmi) 17 Cal 85- SSeilS 
W0<M(J V iAo r«a^(1884) 8 Bom I 


22 >laj 491 ■•ni 

JtaJn) Ktimnr > Jtfa pa. ' (t*S>4) 

2SAILSJ1 St 1 A U imLS T 


irafaniv (1896) "I Cal 55 I uiurdao t 
lam banp (169S) -o Cal 60S 
<{> t IreA 11916) 43 I A 256 263 

3J ( C 40] Slulraj AAofau t I uArannlA 
/VaU«fam(1913) 40 1 A 21 30 37 Bom 
198 17 I C 

(r) CayfaiA CAutitfiTT Aonalvn <1 8S0) 7 Cal 132 


(•) CailJ/ant/arv ru-tmanaaj (1902 ) 29 I A 
196 20* 29 Cal *U* *15 '■Aito v 

Bat-an <1904) 3^ Cal 3o3 
(t) lUtam ChanJ \ Kamalaaaad (190C> 33 
Ca] 92* 931 93" 014 dMiii /uiAimm 
V 4AaAaM (lOSl) 1 Lah 33> 311 5S 


1 lalt % 


1 l9t'6lSSCaI lO-U I aafkanan v iMar- 
aaa.A (1905) 3 ( L J 29 
MaxvrU ua tlir Intrri rrtaUoQ ol ‘uiuirt 
Char '111 ' Ual'^a oa ^uiqi^ La* 

J>r>32"32« JUjratJtTammutax i al,ul 
«w«a (1894) 18 1- m 429 La.2rul<M 
T /.17a <lt95) 19 bim r* I GinjS 
IkxnJra \ Jpuita (l“94) 21 (ol 940 
951 / uiamr r JaaoJi Ltl (1913) 49 
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The nett Code was Act 10 of 1877 whicU repealed that of 1819 This was amended 
by Acta 18 of 1878 and 12 ol 1879 and then snpeweded hy the Code of 1882 (Act of 
1882) This was amended by Acts 15 of 1882, 14 of 1887, 4 of 1880, 10 of 1880, 7 of 
1887, 8 of 1887, 0 of 1888. 10 of 1888, 13 of 1889, 8 of 1890. G of 1892, C of 1894, 7 of 
1895 and 13 of 1S9 7, and then snpetseded by the present Code 

The chief featiitc of this Code \s rts dwjsion into two yntts on the hoes of the 
Judicature Acts and the Rules framed under those Acts The mam body of the Code is 
in the sections and the rules refer to matters of mere maehmcrj which the High 
Courts maj adept to local conditions 

ConsoUdJftft ttud ataetld — Tho preamble ehews th\t the obiect of the present 
Act is not onlv to amend hut also to consolidate the law of cieil procedure If the mean 
mg IS plain no regard should be pu I to the pretious law, anil the language of the Act 
must bo interpreted uninfluenced b\ ans considemtions denied from the preiious Halt 
nf the lait But if the meaning be doubtfol. re«ort may be had to the previous state of 
the l\w for the purpose of aiding in the construction of the pro'isions of the Act (a) 

Interpretation of the Act — ^The follomng are some leading rules for the construc- 
tion of statutes — 

1 The golden rule for the interpretation of this as well as oU other Acts is to con 
aider the plain meaning of the words u«ed (6) The Court a function is not to say what 
the Legislature meant but to ascertain what the Legislature has said it meant (e), end it 
19 always dangerous to paraphrase an Act (d) 

2 Froeedure is mere machinery and its object is to facilitate and not to obstruct 

the administration of justice (e) The Code should therefore be construed Uberallj > aud 
BO far as possible technical objections should not be allowed to defeat subatantial 
justice (/) No defence should be excluded ewpt where to do *0 would be to negative 
the provision of a rule of procedure It is no longer a province of procedure to exclude 
defences (5) * 

3 The Code is one continuous whole the Bcctions being enacted Bimuhane 
ously (A) and so when two procedures or two remwbes are provided, one of them is not 
to be construed as in derogation of the other («) 

4 In matters of proteduro uniformity of decision is important (j), and if a Judge 
finds a principle laid down by competent authority it is better to accept and apply it» 
even it h» own minA is not satisfied than to Inttet it away in its application to cases 
which manifestly come within it (1) 

5 Previous legislation may be referred to as an aid to construction, but only m 
case of ambiguity (1) 

G PcnceediDg? ol the X/i^latuie. ui pas&m.v an. are. ta ha ar.cbida'i Irem. con 
sideration in the judicial coostruction of the Act These proceedings include Reports 
of Select Committees Statements of Objects and Reasons attached to Bills, and 
^ j r;— ; = - ~ 





aui-ajv Oo!a6CJinnd(l900>27C8l 72* 
V JawaJiir Sttgh ( 1890 ) 
^11 ' ;/o.».Jf<«(la 8M A-C 5®5 
"are, S f BiKfahuU S,njh (IBIO) 
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debases of the Legislature Before thw role had been settled by the Privy Council in 
Adminislralor General r. Premlal (m), the casea ncro not consistent (n), and even later 
the ^ladras High Court referred to the report of a Meet Committee in Assan % 
Pathumma (o) 

7 Marginal notes to the sections of an Act are not to be referred to for the purpose 
of construing an Act (p) 

8 Illustrations in Acts of the Legislature, although not part of the sections, ore 
helpful in the working and application of the Acts, and jt is the duty of a Court of law 
to accept them, if that can be done, as being both of relevance and value in the construe 
tion of the text The illustrations should in no case be rejected because they do not 
square with ideas possibly denied from another sjstem of jurisprudence as to the law 
with which the sections deal And it would require a verj special case to warrant their 
rej«?ction on the ground of their assumed repugnancy to the sections themselves It 
would be the very last resort of construction to make any such assumption (9) But an 
illustration cannot be allowed to control the plain meaning of a section (r) 

9. The essence of a Code is to bo cThaustivc on the nailers m respect of trheh 
It declares t^e fair, and it is not the province of a judge to disregard or go outside the 
letter of the enactment according to its true construction (s) In cases, however, tchert 
there is no specific pronsion in the Code, the Court has the power, and, it would seem, it 
is its duty, to act according to justice, equity and good conscience (t) See s 151 

10 Every statute which takes away or impairs vested rights acquired under 
existing law must bo presumed to be intended not to ha\e a refrospcctivo operation 
But this presumption does not apply to enactments affecting procedure or practice, such 
as the Code of Cnnl Procedure The reason is that no person has a vested right in an) 
course of procedure The general i>rmciplo, indeed, seems to be that alterations in tbo 
procedure arc always rctro<l«cti\e, unless thero be some good reason against it (u) 
But an appellate Court cannot reverse an order made under an old Co<lc on the ground 
that the new Code has enacted a different rulo(t) The right of apjical, however, is 
m the nature of a vested right, and hence the provision in s 154 of the Code declaring 
that nothing m this Code shall affect '‘any present right of appeal which shall have 
accrued to any party at its commencement ” 

11 “ The Code consists (1) of that which is termed ‘ the bwly of the Code ’ and (11) 
of the rules The bod) of the Code 13 fundamental and is unalterable except bv the 


(m) (169^) ”-2 c«1 T6B 23 I A 107 Quffn 
Emprttty Art CAurn (189S) S2lsl 1017, , 
ijuttn fmprett \ 2 iLil (1K9S) Zl Hem I 
112 IfoAnraJ Tevan 1 liar Ckaran 
(1»UJ) 20 all U4 

(11) llrfcrreil to in Tt \ Kartte CAun^er (I8S7) 
14 Cal 721, Jlometh Ckundrr » J/iru I 
Monrtal ^ISIOJ 17 Lsl 8,»2, Skailh I 
V tf«ii^(1884) 8 Horn I 
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CAanJ v KamalaMod (1900) 33 
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I L 748 hUik tail T IMa MaUi 
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Legislature, tlie rules nre concemcil with detwls and machincrj and can be more 
readily altered Thus it will be found that the bwly of the Corlo creates junsdiction 
while the rules indicate the mode m which it is to be exercised It follows that the 
body of the Code is expressed in more general terms, anil it has to be read in conjune. 
tion with the more particular provisions of the rules ” («•) 

Courts of Civil JndlcatUrS — These are Citil Courts in British India Insol 
aenev procedure is civil procedure, but the procoilure of Insolvency Courts both 
in the Mofussil and in Presidency Towns is regulated bj special Acts though m certain 
matters the procedure of the Code is applied so far as it maj be applicable (a-) The 
Code applies to proceedings on the Admiralty side of the High Court (y) It aI«o 
applies to proceedings m the testamentary and intestate jurisdiction of the High 
Courts and Mofussil Courts except as otherwise jirovided by the Indian Succession 
Act, 1925 (a), and to matrimonial suits subject to the provisions of the Indian 
Dnorce Act As to Small Cause Courts there is special provision in sections 7 
and 8 Revenue Courts are Civil Courts and it has been held that they are governed 
by the Code except in matters where a special proce<lure is enacted by the local 
Act (a) Special provision is made in sec 5 for such Courts in order to preserve the 
summary character of rent litigation under local laws But the Code does not apply to 
jVIamJatdars Courts (6) 

British India — Tho expression British India ” is not defined m the Code 
In the absence of any dermition of a particular expression in an Act, we arc to turn to the 
definition of it in the General Clauses Act X of 1897 There are several terms of fre 
quent or gentral occurrence m several Acts, and these are defined in the General Clauses 
Act * Bntishlndia’ isonc of them,and it isdefincd in that Act (s 3,cl 7)Bsmeamng 
nil temtoncs and places withm His Mnje«ty a dominions which arc for the time being 
governed by lIis Majesty through tho Coaemor Ccncnl of India or through any Governor 
or other officer subordinate to the Governor General of India ” The words British India 
therefore exclude the territories of Xntno Mates (c) such as the Kathiawar States (cf) 
Territories ceded by Native States not in full sovereignty but for lirmted purposes such 
as the establishment of a cml station (e) or for railway administration (/) are not part 
of British India Aden (g) and British Burma (A) are vnthin British India but not 
Suigapur(>) Acts 14 and 15 of 1874 declare not only Aden but also the Laccadive, 
Andaman, and Xicobar Islands and Ajmere and Merwara la Rajputana to be parts of 
British India The iihrase “the whole of Bntish India ’’ includes the Scheduled 
Districts (y) 


Scheduled Districts — A list of Scheduled Districts IS given in Schedule I to 
the Scheduled Districts Act XIV of 1874 The sections of this Code, except s 1 and 
8s 155 to 158, do not extend to any of the Scheduled Distncts. Section 5, however, 
of the Sefiedufeef Districts Act empowere the Eocaf Government, with the sanction of 
the Governor General in Council, to extend to any of the Scheduled Distncts any 


(z) See ProTiod*! InsoWency Art 1920 
sec 6 and I’teAldency towns Insolvency 
Act 1009 wc. 00 

<y) BoMifli/ and rersia S X Co v Shefheri 
<1887) 12 Bom Zil, 240 
( 1 ) raoji/tnncAodv ruAau (1884) 0 Bom S11 
ttooj Uanhim-7 (189e> 2«CaI 30 


Turanath (1383) 9 CaL SOS. 


C "»• V /I f (lgS8)r R 101 


(i) UemtJiand v Atom Sakarjal (1906) 33 I A 
1,8 Bom L. R 120 
{d ri- 


(/) 1 j* ’ (1897) 2 

(o) Aden laws Regulation ig9i sec 2 
(A) J/sAomedv CoAen (1885) ) 3 Cal 221 
(t) Strut! Settlement Act 1861. sec 1 
O') CaUtioT of Ynagapatam v PatnaJ. (1920) 
62SIad 1, ( 28) A 5l IISI 
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enactments m force in British India and the «ho!c of the Procedure Co le has 
accordingly been extended to several Schedolcd Districts includ ng Sind Ajmcrc ^ferwara 
and the Scheduled Districts of the Punjab (i) and also to the Berars (/) and to 
Jalpaigun (m) 

2. [S 2] In this Act, unless there is anything 

pciinitions repugnant in the subject or context, — 

(1) “ Code ” includes rules 

See notes on p 3 para \o (11) 

(2) “ decree ” means the formal expression of an adjudi 
cation ^hich, so far as regards the Court expressing it, con- 
clusi\ ely determines the rights of the parties with regard to 
all or any of the matters in controversy m the suit and may be 
either prcliminarj or final It shall be deemed to include the 
rejection of a plaint and the determination of anj question 
within section 47 or section 144, but shall not include — 

(a) any adjudication from which an appe.^l Ues as an 
appeal from an order, or 

(b) any order of dismissal for default 

I^xplanation — A decree is preliminary w hen furtlier proceed 
mgs have to bo taken before the suit can bo completely disposed 
of It is final wlien such adjudication completolj disposes 
of the suit It may bo partlj preliminary and partly final 

(3) “ decree holder ” means any person in whose fn%our 
a decree has been passed or an order capable of execution has 
been made 

Definition of decree In the Code of Civil Procedure 1882 — Ti e term 
decree was defined in the Code of 188- as follows — 

Decree means the formal expreas on of an a Ijudication U]>on an^ right claimed 
or defence set uj in a Civil Court when such adjudicat on so far as regards the Court 
exj tens ng It decides the suit or appeal An order rejecting a plaint or directing 
accounts to be taken or determining anj question mentioned or referred to in section 2+4 
[now 8 47] but not specified in section CSS (now a 104 and O 43 r 1] is within 
this defimtion an order specified in section 5SS unot u thin th s definition 

Importance of the definition of decree — ^The adjud cations of a Court of law 
maj be diMdcil into t«o clashes namely (l)decrecs and (**) orders Orders again mai 
be sub-diTileil into appealable orders and non>a] jwalable order* The expression 
onicr IS Icfined in cl (14) of the piwwnt section as mean ng the formal ex| res 
8 on of ans I xision of a Cnil Court which is not a decn-e 

Where a Ixi on amounts to a decitw it is invanabit appealable unless it is 
exj rrs. h I ros i leil that no appeal shall I e from It (a. *>t>) 1 urther where an apjwal « 

tD ve I nreis-alr.) i cn fU Acts \ I II </) frr r rermf (1910) e\a£ L. C. 19 

pi# vr .1^ t,uk S/ofm » / a-M « I 1 ir* X- in 

(le M * t*l r>/nBr>«/(lS9>))|c W X 
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S. 2 from a deoi-'ion which amounts to a ilccrw and a <l'*cn*c » pas.'-^l in 

a further aj peul will ho to tho High Court from the decree passed m appeal if t 
comes within the provisions of « 100 L»tow Thu is called a eecond appeaL 
case therefore of an adjudication which amounts to a decree th* law pert 
appeal an I in 8om>- < asea aUo a second ap{>caL 

^\'here an adjnd iition amounts to an onler, no appeal lies from it unl» 
enumerated in the li t of appealable orders given in « I'U or in the lj<t j 
O 41 r 1 

\ Be have thus eetn that an appeal lies from a decree Be have al-o seen ! 

appeil lies from an order «pstiho»l m • 104 or in 0 41, r I BTiat then i« the < 
tion between a decree and an oppealille order* Tli" ih-tirntjon i* thi« — tha 
in the ca«e of an adjudication which amount* to a decree the law jicrmits a second 
in «rim“ <a'es no «oeond appeal is aUoweit at all m the ca'c of an niljudicatior 
amounts to an appeiUble order That i*to «aT. if an apical is preferred from a 
and a dec PCI i» pusv^t m apjieal an appeal wUI in certain ea*e8 lie from the decree 
m appal But if an appal is preferrvvl fn>m an appealable order and an order is 
in appeal no appat ties at all from the order pa*-^! in appal li>4 sub «<cti 
To take an instance 4 appsK from a desiMon of a Mibordmate Judije to a 
Judee The sppUate Court det ide* atrainst I 4 prefers a second apj^eal to tb 
Court from the tleoision of the District Court H the <l“Ci*ion of the bubonlinati 
amounts to a decree a second sppal will he pronded the ca*e comes within s 1(X 
if the decision amounts loan api-esWble order no second appal mil he 

The (lefirution of decree is important not orvlr for detrrmimns the right of 
appal hut for determining whether an appal lies at all in the hr«t instance 
adjudication is an appalable order, there i* no difhcnliv w hatever in detertmeuns s 
an appeal Ue* from it Ml that has to be done in eueh a t nse is to refer to « IM 
0 43 r I and to Ascertnm whether the order is enumented in the U»t there giver 
real difReulty in deternuiung the ri-'ht of appil an^es when the adjudiention fron 
an appal u preferrevl is not an appiUble order In such a case the adjudicitii 
be either a decree or a non appaHble onler ond an appal esn lie onJv if the adjud 
amounts, to a decree It matters not that the jud.ment is headed an onler, for 
fact fulfils the conditiins of the definition under s 2 (3j it i$ a decree and an 
lies In) The applUnt woul I m this cliss of eases ende v'our to «how that t 
judication applied from isa dteree, while the rc'pndent would endeavour to she 
the adjudiestion IS werrfy OB order Instances of this clvss of eises are given 
nest follomns i«Tag»apb 

Essenllill eleraeuts of a decree— The term ‘ decree’ is definwl in tl 
as mparun!: th» formal expre* ion of an adjudication iihich *0 fir as regards th 
evpre-sinu It, concfNsiirly «f.'lrrwi»f« the rtyhis of the j'arl its with regsitJ to all 
of the unflrr* in coetroirrsy m th" sml” Tlie word- itilicized above indicate 
tingui'liing ruarhs of a ilecree To constitute a dei i-ion a ilecree, the following cm 
must be present — 

I — Tlie deci'ion must have bei n expres-sHl in a suit 
II — The decision must have U'sn ixprC'-wsf on the njSfs of the pirtn 
regard to all or anj of the w liters in tontroierfj in the siut 
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I In a suit — Ih crj suit IS comm'’nced by a plaint (o) and « hen there is no civil 
suit there is no decree (p) Some proecetlings commenced by an application are statu 
torj suits so that the decision is a decree, e , a contentious probate jiroceeding (g) or an 
application to file an agreement to refer to arbitration (r) The follow mg are instances of 
orders which are not decree", not having been made m a suit — An order rejecting an 
application for leave to sue m forinn pavpena, for no suit has till then been filed (*) on 
order refusing leave to institute a suit for accounts of a Religious Fndoinnent (<) , an 
order on a {letition to appoint a new member on the committee of a Rebgious Endow 
ment («) an order under the Indian Trusts Act dismissing an application for the removal 
of A trustee (t) , an order on a settlement ease under sec 104 (2) of the Bengal Tenancy 
Act 3 of ISOS as the proceeding is instituteil not bj a plaint but bj an application (ic) 

II Rights of parties as to matters In controversy— There must have 

been an adjudication on the rights of the parties (x) An onler of dismissal for 
default of apjiearancc is no determination of the rights of the parties and therefore 
IS not a decree (y) *^0 also an order under O 9, r 2, dismissing a suit when summons 

IS not served in constquenie of plaintiQ s failure to pay Court fee (?) Special provision 
IS made m the difmition of a decree for orders of dismissal for default, apparently because 
the previous eases wore not consistent An onler rejecting an apjical under 0 41, 
I 10, for failure to furnish security is not a decree as it docs not determine the rights 
of the parties m controversy in the api>cal (a) An order granting lease to withdraw 
a suit with lease to file a fre<h suit is not a decree, for the rights of the parties are left 
open for determination in the subsequent suit (6), but an order granting leave to with 
draw an appeal and dismissing the appeal IS a decree, for the appeal h brought before 
the Court and finally disposed of (bl) The right in controversy must be a substantive 
right and not merely a proces^utl right for a finding on a proee«8ual right is only to 
enable the Court to inquire into the nghts in controversy in the buit (c) Thus an order 
that A )laint should be stamped vvitha higher Court fveisnot a decree (d) 

III COQClOSlVCly determines — This expression jmjtlic-t that the decision must 
be one which is complete and final as regards the Cvurt which jasced it The decree 
may conclusively determine the rights of the parties although it does not completely 
dispose of the suit Sec note on p 9, rrclirainary IX.'crce 

IV Formal expression — All requirements of form must !« complied with 
Thus if no decree has been drawn up, no appeal will he from the judgment (e) 
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Finding on issue — It was at one time held by tho High Conrt of Bombay that 
a finding on a prebminarj nsue that a suit was not bid for misjoinder or tliat it was 
not barred bj Iinutation or tint the Court had jurisdiction to entertain a suit was jn the 
nature of a prelimimn decree and appealaMe ft* such (/) These decisions have since 
been overruled by a lull Bench of the same High Court and it has been held that a finding 
on an issue cannot be the subject of an appcsl until it has been embodie<l m the judgment 
and decree It was accordingly held in that cfl*e that a finding that the questions in 
dispute were not ciatft questions and ueto not therefore outside the jun«<liction of 
C vil Courts did not amount to a prehminaiy decree and that no appeal lay from such 
finding (3) It has similarh been held that a finding that the matter is not res j idicata 
and tint the trial can proceed is not a prehrmnaiy decree (A) 

\"ain no appeal bca from a finding that an execution application is not barred bi 
limitation and that the execution proceedings are to go on till final detemnnation (1) 

Points of distinction between the definition of “decree in this Code and 
that in the Code of 1882 — The definition of decree as it stood m the Code of 18S- 
has been rao>li6ed in the following two respects — 

1 Under the Code of 18S' no adjudication came within the definition of a decree 
unless it decided iuti Lnder this Code an adjudication which conclusnclj (j) 
determines lA* rights of th« jxirliM with regard to all or any of the matters in controversr 
in the suit is a decree though it dots not fompletelif dispose of Ihe tuil But the decree 
in that case IS called a prchnitnar} decree as distinguished from a final decree The 
present definition is wider than that in the Code of IS82 in that it includes prcbminnr} 
decrees within its scope the object being to permit an apjieal from prehminar} decrees 
See notes below Pfclinnnarj decree 

Under the Code of 18Si there was a eonfiict of decisions as to whether an order 
of dismissal for default was a decree The present section expressly deelares that an 
order of dismissal for default is not within the definition of decree the object being 
to exclude the right of appeal from such order Seo note below Order of dismissal 
for default 

Two other alterations both of a minor character may aI>o be noted here They are 
as follows — 

(i) \n adjudication directing accounts to be taken is oo longer to be dttmed to be 
a ilecice as \widcT the Code of jt »# a decree by the aery terms of the present defi 

mtion though a preliminary one Under the Code of 1883 such an adjudication was 
appealable font was to be deemed to be a decree Under this Code it is appealable 
for it IS a decree This diotmetion however is of no practical imjiortaaee See notes 
to s 97 below 

(11) TI p wonl Within has been substituted for mentioned or referred to in ’ 
with a view to bring within the definition of decree onlers against sureties (« 145) and 
orders as to Court fees in pauper suits (O 33 r 13) and thus providing for appeals 
therefrom. Sec notes to « 145 and O 33 r |3 

The definition of decree is important because it determmes the right of appeaL 
Hence everj material change made in the definition of that term must be taken to have 
been made for the purpose either of perm tting an apjjeal from adjudications which were 
not appealable before or excluding s right of appeal from adjudications from which an 
appeal was permitted un ler the old law It is from this standpoint therefore that the 
new definition has been examined 
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Preliminary decree — Tli© dodnition of a prdiminaiy decree was charactcnzed by 
Rankin, C J , as a lame definition for if it acre taken literally one might well ask how 
anj decree could be partly preliminary and partly final In mortgage and partition suits 
and in suits for partnership and other accounts the preliminary decree is what in the 
Court of Chancery would ha^e been desenbedas* the decree’, while the final decree 
corresponds to the ‘ onlcr on further consideration ’ The learned Chief Justice said that 
sec 97 expressi} exempts preliminary decrees from the position assigned to interlocutory 
orders and precludes an appellant from impeaching them m the course of an attack 
upon the final decree The final decree is in its nature dependent and subordinate, 
becau«e it is a decree which has been passed as a result of proceedings directed and 
controlled b^ the preliminary decree and based thereon The function of the final decree 
IS merely to restate and applj with precision what the preliimnarj decree has ordained 
The decrees are in the same suit and if the preliminary decree is set aside the final decree 
IS superseded (i) 

It was at one tim^ held by the High Court of Bombay that a finding on a prchmiDary 
issue that a suit is not bad for misjoinder, or that it is not barred by limitation, or a 
decision that the Court has jurisdiction to entertain a suit, was a preliminary decree ({) 
But these decisions haac since been oeemiled by a Full Bench of the same High Court (m) 
In the last montioned case it was held that a finding that the matters in dispute are not 
caste questions, and are not therefore outside the jurisdiction of Civil Courts, does not 
amount to a preliminary decree from which an appeal can lie Stinilarly it has been 
h*Id that a finding that a matter is not re$ jodttala, and that therefore the trral can 
proceed is not a preliminary decree (n) hor is a finding that the plaintill is competent 
to maintain a suit brought by him a preliminary decree (o) , nor a finding that a suit is 
not barred by Iimitation,(p) , nor a finding that tho defendant is not an agriculturist (q) 
A finding that the defendant is an sgncultunst within the meaning of tho Dekkan Agn 
cultunsts Relief Act, 1870 is not by itself an adjudication which can be embodied in 
a preliminary decree, though it may result m the plaint being returned for presentation 
to the proper Court (r) (^e 0 7. r 10 ) An interlocutory order that a plaint should 

be stamped with a higher court fee than what it is stamped with does not amount to 
a preliminary decree («) ^onc of these findings determines the rights of the jurtics with 
regard to all or any of the matters in controversj m the suit , they merely enable the 
Court to proceed to inquire into those rights (() 

lUuilratioHs 


1 A sues B for cancellation of a document and a decree is passed in the suit 
This IS a final decree, for the suit is complctrl^ di«posed of 

2 A suit is brought bj one |>artner against another for a dissolution of part 
nership and for the taking of jurtnership accounts. Hera the Court maj jiass a 
prehrninary decree doclanng the projiOTtionate shares of the parties and directing 
such accounts to be taken as it thinks fit, and, after the accounts are taken, it may 
]>as3 a final decree directing jiajmcnts of debts due b 3 the partnership and the rosta < f 
tho suit, and directing jiaa ment to the parties of the amount found due to them i n 
the taking of accounts, ‘w O 20, r 15 


(t) 


(b 
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3 A sues B for the recovery of possewon of certain immo\able property and for 
mesne profits The Court mij pass a decree for posvssion of the propertN, and direct 
inquirj as to me«ne profits Here the decree is partlj final and partly preliminary 
It js final so far as it directs delnery of possession to A It is preliminarj so far as it 
directs an inquiry as to mesne profits After the inquiiy is completed, the Court lias to 
pass a final decree in respect of mesne profits in accordance with the result of the inquiry 
See 0 20, r 12 

The following is a list of suits in ntich a preliminaiy decree maj be passed under 
this Code — 


1 Suits for recoverv of possession of 

immovable property and for rent 
or mesne profits (O 20, r 12) 

2 Administration suits (0 20, r 13) 

3 Suits for pre cmption (0 20, r 14) 

4 Suits for dissolution of partnership 

(0 20 r 15) 

5 Suits for account between principal 

and agent (0 20 r 10) 

The above list is not esliaustive and there 
passing a prelimmarj decree in other cases (u) 


0 Suits for partition of propertj or 
separate possession of a share 
therein (0 20, r 18) 

7 Suits for foreclosure of a mortgage 

(0 34, rr 2 3) 

8 Suits for sale of mortgaged propertj 

(O 34, rr 4 5) 

0 Suits for redemption of a mortgage 
(O 34 rr 7 8) 

IS nothing to preclude the Courts from 


EeJeCtiOQ of plaint — As to an adjudication rejecting a plaint it has been 
expressly provided bj the present clause (hat it shall bo deemcil to be a decree Such 
adjudication therefore, is appealable as a decree (t) Anappeal however, is not the only 
remed} open to a party whose plaint is rejected, for he ma} cure the defect for wh eh 
the plaint was rejected and present a fresh plaint (0 7, r 13) As to the cases in which 
a plaint shall be rejected see 0 7 r II 


Order returning plaint— A plaint may be returned for amendment (0 C 
r 17) or to be presented to the proper Court (O 7 r 10) In either case the decision 
returning the plaint is an order as distinguished from a decree An order returning a 
plaint to be presented to the proper Court was appealable under the Code of 1882 
[s 588 cl (6)1 and it is also apjicalablo under this Code [0 43 r 1, cl (a)]. An 
order returmng a plaint for amendment was ajjpealable under the Code of 1882 [s 588] 
it IS no longer appealable under this Code (w) 


Rejection of memorandum of appeal— The Calcutta High Court have held 
that an order rejecting a memorandiun of appeal as insufficientlj stamped is not appeal 
able as adecree and that the effect of O 7 r ISreadwitfaseo 107 (2) is that the appellant 
' ~ rehavo been decisions allowing 

as not duly presented (y), 
lemorandum of appeal which 
IS time barred is dismissed under the lamitation Act and such dismissal disposes of the 
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appeal ami IS appcihble as a decree (6) ^\henan appeal is rejected under 0 41, 

r 10 (2) for failure to furnish security for costs, there is no appeal for the order docs not 
determine the rights of the parties {c) 

Order returning memorandum of appeal — >o appeal lies from an order 
returning a memorandum of appeal to bo presented to the proper Court (tf) Isor docs 
an appeal he from an order returning a memorandum of appeal for amendment 

Section 47 — Execution proceedings — ^An eeecution proceeding though a proceed 
ingin a suit isnot aauit (e) The combined eHect of sec 2(2)andsec 47 is that an order 
passed m execution proceedings uill be tantamount to a decree if, (a) so far as regards 
the Court passing it, it conclusirel} determines a question, (b) anting betueen the parties 
to the suit in which the decree was passed, or thetr leprescntatires, and (c) relating to 
the execution of the decree (/) If it deeiiles a question relating to the rights and ha 
bihties of the parties with reference to the rehef granted by the decree it falls within the 
scope of sec 47 and is a decree — hut orders that are merelj incidental and refer to the 
conduct of the proceedings are not within the section (y) Thus a decision refusing to 
recognize the transferee of a decree (A) or to record an adjustment of a decree (»), falls 
within sec 47 and is appealable as a decree But an order refusing leave to bid at an 
execution sale IS an interlocutory order and IS not appealable (j) The Bombay High Court 
has held that an order staying execution of a decree on security being furnished is an 
interlocutory order and not appealable (t) , but the Lahore High Court after a review 
of all the authorities has come to the conclusion that such an order falls under sec 47 and 
IS appealable (1) An order refusing to stay execution is an interlocutory order and sot 
appealable (m) 

Section 144*~Restltatlon — The determination of a question under sec 144 is 
a decree and IS appealable as such. See note Bar of Suit under sec 144(2) 

Appealable orders — Appealable orders are those specified m sec 104 and 0 43, 
r 1 They are excluded from (he definition of decree e%cn though they may fall under 
sec 47 and would be decrees if the Code had not expressly excluded them an order 
settingasideorrefusing toset a«ide asateunderO 21 r 92 The effect of this exclusion 
IS to do away w ith the right of second appeal 

Order of dismissal for default — A suit may be dismi<«ed for default of appear 
anco under O 0, r 8 Such a disnu«sal is not a decree and is not appealable Under 
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the Code ol 188“’ there was a conSjet of decisioiu the Madras High Court holding that 
the order was not appealable («) while the other High Courts held that it was appeal 
able(o) An appeal may bo disiiii8«ed for default of appearance under 0 41 r ll(2r 
or r 17 Such an order of dismissal is not a doerco and is not appealable {p) But an 
order dismissing an appoal under O 41 r 11(IJ has been held to bo a decree (g) 

There may also be a dismissal lor default under 0 9 r 3i if neither party appears 
when the suit is called on for hearing This is also excluded from the definition of decree 


Non appealable orders — Orders that are not appealable are generally speaking, 
orders that are processual \ c intcrlocutorj or incidental orders regulating procedure 
but not deciding any of the matters m controrersy m the suit Such orders occur both 
in suits and in execution proceediogj Their numlior is legion and the following are 
cited merely by way of illustration In suits- — under sec 148 for enlargement of 
time (r) under sec 1S2 for amendment of a clerical error m a judgment (s) under 
0 9 r 9 granting an apphcationforrcstorallon of a suit (t) under 0 9 r 13 granting 
an application to set aside an ex parte decree (h) under 0 14 r 9 refusing to frame 
an issue (v) In execution proceedings — under O 21, r 40 refusing an application to 
arrest a judgment debtor (le) under O 21 r CC settling the terms of a sale proclama 
tion (*) See also cases cited under note Seclion 47— Execution proccfdings p 11 

Decree bolder— The definition in the Code of 1882 included a transferee of a 
decree but this was inconsistent with the provisions relating to execution whereby an 
oral transferee has no loc t standi the section therefore enacts that a transferee is not 
a decree holder unless he bas been recogmsed by tho Court A decree for specific perform 
anee of an agreement for the sale of immovable property may bo executed either by 
the plaintiQ or the defendant either party being a decree holder in such a case (y) 

(4) “ district ’ means the local lumts of the jurisdiction 
of a principal Civil Court of origmal jurisdiction (heremafter 
calloa a District Court ”), and includes the local limits of 
the ordinary original civil jurisdiction of a High Court 


Following this definition the expression D sinct Court as used fn the Inventions 
andOes gns Act S of 1888 has been heldio include a High Court mthe exercise of ordinary 
original cmljuusdiction (*) 


(5) “ foreign Court” means a Court situate heyond the 
limits of British India which has no authority in British India 
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nn<l I** not oMnhli'slird or continued l»y tlic Cto\crnor*Gcnrrnl 
in ('oniinl 

rorclCn Court.— Til" I’nri <*»«»» |1 {■ nr»l Wiihm lhl« tl<*riniUon, for tbou;Ii it 
■ • » itiKii- n 1 0)0 titnil* f'f nnlt*li Inti*, it i< lflTr«</«l «{lh j» anthonir «ithin 
ii (01 llm (h* of tti>Uro{R 1 ncUnL «!vfSorif l«o th" Chanrrrr I)iri<loa(6) 

nr iho Hint * lUn h Ihrumn (r) !■ a lomm C«tirt Thr Cnrlon Conrt al«o ii a forrim 
(oiirt ('fi an t ao (• 0 o '>>i{>rTmo (<ml of Mautjliu* (r) an I Court* in Nalirc *^tAlr« (/) 
Tho nnli»Ti OmSonmont nf Sonin lor»l« ! i* |»*rt of On* Hril<TaIo<! statr an 1 the Court 
of the l>irtnri 1u ffo, Sonin !or»ti»«f. i* a fotri;m Court (j) A» to *uit« on jn<!cmrnl* 
of tho Hifh Court of Tutlirr in I n;lanl a»** notoa to arc 11 “A Hnli«h Indian Court 
mil not prr cfln-t to a forrirn jn Ijrmrnt, ric ** 

(0) “ foreign judgment ” means the judgment of n foreign 
Court : 

(7) “ Goeernment Pleader ” includes any ofTicer npfoint- 
cd by the local Go\ernincnt to perform nil or any of tho 
functions expressly imposed by tliis Code on tho Govern- 
ment Pleader and also any jileader acting under tho directions 
of the Go^c^nmcnt Pleader : 

(8) ** Judge ” menus the presiding ofiiccr of a Cml Court : 

^0 can act in an} matter m «hich he kaa an} pecuniar} Interest, nor wbera 
be has anr interest, thoush not a pecuniart one. sufficient to create a real bias (A) 

(9) " judgment ” means tho statement given by the 
Judge of tho grounds of a dccrco or order : 

Jodgtnent.— In I ngbn I the uoni Judgment is gcnemtl} used in tho same sense os 
decree m this Code lor the meaning of the nordin the Letters Tatent, seo Apjiendix II 

(10) “ judgment-debtor ” means any person against 
whom a decree has been passed or an order capable of 
execution has been made ; 


(11) “ legal representative ” means a person who in law 
represents the estate of a deceased person, and includes any 
person who intermeddles with the estate of the deceased and 
where a party sues or is sued m a representative character the 
person on whom the estate devolves on the death of the party 
so suing or sued . 

Legal representative — Tho «xpre»sion “ legal representative ” was not defined in 
the Coded 1882 In its strictest sense the term legal representative was limited to 
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execxitors and admmntratorB only (i), and in ca«C 8 under the Indian Succession Act 
that IS still the case {j) But its meaning was extended after manj conflicting decisions 
to include heirs and also persons who without title either as executors, administrators 
or heirs were in possession of the estate of the deceased All these earlier cases are 
reviewed in Dipamom v Flahadut Khan (1) and the definition settles tho meaning of the 
term as there explained (J) See also notes to eec 60, sec 62, and 0 22, r 3, “ Parly 
»a a rtpnstnlahit charaettr MTiere a person is a part} in A representative character, 

the legal representative is the person who alter his death repreBcnts the estate that is the 

subject matter of the suit Thus on the death of a trustee, or of a shebait of a mutt, 
hia successor in office and not his executor or hei* is the legal representative, and the 
suit would bo continued by or against the successor under O 22, r 3 or t 4, a rover 
sioner sues m a representative character as representing the reversionary right to 
the estate of the last male owner The legal representstlrc of such reversioner is the 
next reversioner , and a suit by a teveraioner to act aside an adoption, bj a widow may 
be continued on his death by the next reversioner (wi) A suit by a Hindu daughter (n) 
or by a Hindu widow (o) to recover the father s or husband a estate is continued after 
her death by the next heirs entitled to come in after her, except in Bombay where 
the daughter tabes an absolute estate It has been held that a coparcener leaves no 
estate in the coparcenary property at bia death and so the surviving coparcener is not 
his legal representative with reference to that property (p) But a son who has inherited 
the property of bis father is his legal representative against whom the decree can he 
executed under see 50 ( 9 ) and the correctness of the decision that a surviving coparcener 
isnotalcgalrepiesentatiTehasbeen doubted and it has been said that the son who taVes 
the ]omt family estate by survivorship should be regarded as a person who inlaw represents 
ths estate of the deceased person (r) See note Legal Eepresentative ’ under 
0 22, r 3 The OQicial Assignee has been held to be the legal representative of the 
insolvent judgment debtor within the meaning of O 21, r 22 of tho Code (s) 

' Inietined<ll6S with the estate ' — One who intermeddles With the estate of 
a deceased person, even though it may be with part thereof, is a ' legal representa 
tive within the meaning of this clause and is liable to the extent of the property taken 
possession of by him (<) But it has been held that a mere trespaaset is not a legal 
representative as he has not intermeddled with the intention of representing the 
estate (u) If a person who is not the heir, wrongly brings himself on the record of a 
suit after the death of a party, ho docs not become a legal representative unless he m 
fact takes possession and so intermeddles with the estate of the deceased (i) 


(12) mesne profits ” of property moans those profits 
which the person m wrongful possession of such property 
actually received or might with ordmary diligence have received 


(ij i rice V Strange (ISS^) 0 Sud 159 
(n riflmjv V (isgij 18 Bom 377 

llamett b'oe v FovU (Iflos) 3 JUns 
40 85 I C 325 (25)A K 180 
(1) (1900 8 C VV \ 813 
yi npnii«p w -n an 0=0 , 


(1921)214,11 111 eilC 0.8 ( 21)AL.8| 
(rt Svlttrlal V rorroe ftai (lOO’) 28 Bom 283 
(r) CttMta T Aoroyan 11931) 55 Bom 709. 

J9I1 c vai (31) A li 484 
(*) Raghiinath Das \ Sundar Das (1814) 41 1-A 
251 .57 44 C*1 72 83 24 1 C SOI ( 14) 
I A IC 129 ' 

(I) Daropd, V SndA Avar (1913) P Jl Ao US 
p 436 2. I C 242 Seo also Jtam Sinp^ 
(lO-S) 5 lah L J 
I 459 77 I C 685 (24) A 1, 251 [no 

IntcrmcddlWgl 

I <«J Rnnyin v Sorat Chandra (1926) 



rL^ADm. 


1C 


tljcrofroni. togrilirr uitli interest on siirlj nrofit**, but not 
include profits diic to improvomcnls mado fiy tlic person in 
WTongful possp<;sion : 

Mesne profit — Th'" Coto nf |SS2 for th* fir»t tim-* In'lu 1«1 mlz-fr^t In tlw> 
tJcf nit ion of rnf^nw j rof t«. Thi* rr-«»-tr»tion •• to I fn'il* lo lnprriTrm<‘nl» i y 

till* j»-T>f n in »Tnn;fiil po««r-«.ton i» nr«r 

Srr« HI uni nr<to« to O ri.r IS 

(13) “ movable property ** includes groinng crops : 

CrowInfJ crops — Tli*^ »rp now inoT*Mo proprrtr »nil In which rnip« 

wrn* hfJU to !■<* inimoT«f ]f> property until an* oliw lrl<* Thr (Jcfmitinn must 

In' htnitril to tho Cod** f ir und'r T fS') of the Ornctwl Cltusm Act, 1807, •Unding 
trops »TT Immov#! lo property 

(14) “ order ” means the formal expression of any 
decision of a Civil Court which is not a decree : 

Fee notes under cL (3) of this iK*ct5on. 

(15) “ pleader ” means any person entitled to appear and 
plead for another m Court, and includes an adiocatc, a vakil 
and an attorney of a High Court : 

“ Pleidcr Tlio term “ piradrr ” H hrrr uvd in ft murh inrjrcr rcniw Ibnn Its 
ordinar] ii{!ni11cfttion as a oontmimt trrm In drsiptatc all prrvms wh > art* rntitlrsl to 
pfrod for otbcri in Court 'M'lradrr ”, in ita ordinary sense is synonymous with 
yakil (rl) 

Aotborlty to compromise— Tbeeatrnt of the impheii authority to compromise 
yanes with the dilTercnt grades of legnl practitioner* 

COQDsel and advocate —Counsel and adrocfttes ba\c an implied authority to 
compromtsc in all matters connected with tho action and not merely collateral to it (tr) 
In Sourendro Aalh \ Tarvbala (r) the Fnvy Council said that ‘ their Lordships regard 
the power to compromiso a suit as inherent in the position of an advocate in India The 
Rangoon High Court has howeser held that a barrister in Burma has no power to com 
promise w itlsout the express consent of his client (y) But the correct v icw la that counsel 
and advocates dense their authority from their retainer by reason of being briefed in 
the suit (z) Therefore tho consent of » client is not needed for a matter which is within 
the implied authority of his counsel or advocate (a) The authority of counsel or advo 
cato may, however, bo expressly limited by the cbent If such limitation is coramumcat 
ed to the other side, the consent of counsel outside tho limits of hia authority is of no 
effect (6) Difficult questions however anw it the limitation has not been comraumcated 
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to the other side and counsel consents m spite of diwcnt or on terms different to those 
his client authoriied (c) In some cases Courts have refused to inquire if there is such a 
limitation (d), and ha\e refused to set aside a compromise entered into hy counsel (<) 
But the true rule seems to be that the Court has power to interfere, and the House of 
Lords has held that the Court la not prevented by a/rreement of counsel from setting 
aside or refusing to enforce a compromise, that it is a matter for the discretion of the 
Court and that when in the particular circumstances of the case grave injustice would 
be done by allowing the compromise to stand the compromise may bo set aside even 
though the limitation of counsel b authority was unknown to the other aide (/) Similarly 
if the consent js gnen under a misapprehension or mistake and the other party acta on 
the ostensible authority of counsel the client will be bound But in such a case the 
consent given under a misapprehension may be withdrawn and the compromise *et 
aside if the application is made before the order is actually tlrawn up and perfected (j) 
The application to have the suit restored to the list should be made before the decree 
IS sealed (A) If the client is present in Court at the time of the compromise, it is not 
open to him to eay that he did not consent , for if he desires the case to go on and 
counsel refuses and if after that he does not withdraw his authority from counsel to act 
for him, he must be taken to hare agreed (•) 

The iropbed authority of counsel is limited to the issues in the suit A compromise 
will not therefore bo binding if it extends to matters oul«ide the scope of the suit (il) 
The appointment of a receiver of debutter property m a partition smt is a collateral 
matter and not wthin the scope of counsels authority , and an arrangement for the 
appointment of a patty a attorney as receiver interrupts the relationship of attorney and 
chent and will be set aside (y) 

The implied authority of counsel is limited to acts and admissions eoram judKt or 
in Court and a compromise effected out of Court is not bin ding upon a client (I) But 
a compromise is not vitiated merely because counsel considered the matter in the 
corridor of the Court or m the Bar library (f) 

Attorney or Solicitor — An attorney or solicitor » entitled, m the evercise of 
lus discretion to enter into a compromise on bebalf of his chent. if he does so in a bona 
fide manner (wi) A solicitor has implied authority by virtue of his position as agent 
in relation to hia client (n) and lus authority is Lmited to the issues in the suit 


Bleeder — Different considerations apply in the case of a pleader who derives his 
authority from an express writing tbe vakilatnama (o) 4 pleader cannot enter into a 

compromise on behalf of his client without his client s express authority (p) 


(c) Shepherd v rohuon (1919) 1 K D 474 
(i) In re nobler (1S41) Beav 101 Ifofr v 
SmUh (1820) 1 Jac & IT rcr Lord Eldon 
L C at]) e73 

(.4 V Fiewca Utfiay 1, \ U 

Ilumeey v Am? (1876) S3 L T 728 
(f) ^eate v Gordon Lennox (1902) A C 485 
470 CAuni Lai v fl«ra Lai (19_7> 8 
C W N 44 lOfl I C 300 (28)A C 
378 

(?) ZTirlTnaa v Lereni (ISSa) 2 Ch 838 TTi/d 


(>1) a undo Lat v A istarxni (1900) 27 Cal 4‘’8 
Sunnfen v Lori Chetmiford (1859) 29 
I J (Ex ) 382 


0) 

(« 


Johartmtllo Eedar \ alA (1927) Si Cal 113 
LOAl C 387 ^a7)A C nt 
Aaionin V E I lUj Co (1925) 52 Cal 
388 88 1 C 413 ( ..5} A C 098 


(I) Johumull-i TVolA (1027) 55 Cal 113, 

104 I C 387, (27) A C 714 


{*) F 


\ 



(1871) 5 Ir Rep 388 
, Shanlar (1831) 13 All 
J odnguet (1888) 13 tal 


(«> 


(«) 

0>) 


133 57 Cal 1311 I’S I C 545. ( 30) 
A IH: 158 

Jaoapati V Hambara (1808) 21 Mad i!74 
3Unolv follammal (1916) 41 Mad 233 


iTiiiic oiiitri’ 
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Tower lo rtfcr lo arbllrailon — TI-* Uw u iv* *• n^nrO* rrfrn-nrv to 
iwl>iir«ti n < • J *• «n trufhti |» «Tr lo ** n*«-nt I > » rr-frrrnf** «tji| »n 1 1* * itnh 
f lU r « Ti tlrf' tm r<l (}) T it •tilhoniT (lor* n l rittful to rTfirrme f *•" to 

n <• ti torm* it fr m tl>-»»“ whirh lf«* (Itcnl h»« •iithon»»''l (r) \ pl»‘* W 

<r <»Vil I »• no to irffT • r*«o «ilhout tl** r»prr«« «tnh ntr of hi« client («) , 

TI r to *rtt]r » r*«r I \ ll>r Olth < f tbo f>ri»«|t** JUftl (f) 

Aclhorlly lO withdraw »»n*rl li*« mn i»i»rr to Kithdruw »n 

»rti Ti (») ti or pWilrr* it h« l*vn brjil th«t a rat»Iutn»ma c«>«rh<sl 

in r»-nrr»1 torm* rufTirri firimt ftrtt to antli nr#* him to applr on l>oli»tf of hn clirnt 
for lom-r to «ilti Irav a »tiit and in tlx* aWnor of antlhing; to ahow that tiir Tatil 
liad Bftoil o ntrari to tl <> rli^nt a In^tniotion* < f otlrr»i»* wa* of im*con<Iuct 

in TuaVinj* ll** aj j hration tl *• climl ia !« un«l It tlio art c f liia latil (r) 

Power to bind Client ty admission— CounM-1 (tr) a hnlrp. (j) and plrailpn 
i r 1 atd* (y) hair an imphrd authoritx to I md thrir clirnia I \ admiMi ns of fuel pro 
\idp<l aiirh admi<*i na aro madi* dunnf; tho actual proprrM of litigation and not in 
mrrr o nttraati n (s) A trrlisl admiaaion 1 1 a pleader mint l-o talrn as a whole and 
mu«t n I l<e undulr ptraaed (<i) , I ut an admlMion of liahilitt h) a valil i« siin'eient to 
warrant a decree ajrainst hi* ehcnl m thrauit (b) The result fs that the eJient will he 
liound the admiaainn even tlmnph it mat Is* erronroua liut coiinael, sorieitor, or 
laVileannot I ind hUelient h} an admission on a {siint of /<iie Itrneeif the admission be 
erronroua the client is free to repudiate it (c) U ma\ here be observed that the 
omiasion of a pleader or eounarl to arpie a questionof law. or hia abandoning a queation 
of law does not i rcelude the Court from dealing with the riueation (d) 

Power to abandon Issue — A ileadera general jiowers m the eonduct of a suit 
include the power to aUsndon an issue which m hia discretion, he thinVs it inAdiisablo 
to I rcss (e) 

(10) “ prescribed ” incAiis prc‘icn))C(I by rules 

(17) “ public officer ” means a person falling under any 
of the following descriptions, namely — 

(a) every Judge , 

(b) o%ery member of the Indian Cml Ser\icc , 

(c) every commissioned or gazetted officer m the 
military or naval forces of His Majesty, including 
His Majesty’s Indian Marine Service, uhile serving 
under the Go\eriimont , 


Smith V TfOfnp (1810) 7 C 11 757 Taeiril 
V Eattem Counlnet Ity Co (1848) 2 Hx 
311 

(r) \ealev Gordon Lennoi {IW}'") A C 465 
(») Thakur Perrad v halia (1874) 6 > W P 210 
(() SadathiB V itaruU (1800) ]4 Som 455 
(u) C/<im5rr< ▼ J/oson (1858) 5 C II ^ 8 59 
stravti V frenn# (1806) I U 1 Q B 


379 

(r) Tom Coomtr v CeUtftor ol Berrbhoom 
(1886) 6 W R 60 

<«■) nailer v It orman (I860) ^ F i F 
ilraej v /(laie (1836) 1 JI d, W 168 
(X) Wajitatti. IKatjon (1833) 4 n * Ad 819 
i aleh \ Lyon (1846) 0 Q B 147 
(r) Koutr Sarfltn v Sreenath (1868) 9 W B 
485 la] nder v Bijai (1839) 2 M I A 
253 Uingan Lai v 3/an*a Ram 


(a) 

(5) &rfC7ni<K» Dottte v PUamber (1874) 21 W 
R 33S 

(e) Bwws Bui v fal i (1898) 3 C W ^ 222 
(flrader) Rm» Perihad v Dud/inath 
(1000) 27 Cal 156 20 I A 216 (counsel) 
Ambaaji v Eajmal (1899) 24 Bom 360 
363 5flni!(anv reniatocAarya (1904) "8 
Itom 408 

(d) Rfsi Perihad v Z>«<fAnalA (1900) 27 Cal 
156 

Dhaihyakarla (1902) 25 Jiad. 
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(d) every officer of a Court of Justice whose duty it is, 
as such officer, to imestigate or report on any 
matter of law or fact, or to make, authenticate or 
keep any document, or to take charge or dispose 
of any property, or to execute any judicial process, 
or to administer any oath, or to interpret or to 
preserve order, in the Court, and e^e^y person 
especially authorised by a Court of Justice to 
perform any of such duties , 

(e) ei ery person who holds any office by nTtue of w hich 
he IS empowered to place or keep am person m 
confinement , 

(f) e^ery officer of the Go\ eminent whose dutj it is, 
as such officer, to pre\ent offences, to gne mfor- 
mation of offences to bring offenders to justice, or 
to protect the public health, safety or comemence , 

(g) e^e^y officer whose dutj it is, as such officer, to 
take, recene, keep or evpeud any property on 
behalf of the Go^ernment, or to make any survey, 
assessment or contract on behalf of tlio Go%crn- 
ment, or to execute any revenue process, or to 
investigate, or to report on any matter affecting 
the pecuniary interests of the Government, or to 
make, authenticate or keep any document relating 
to the pecuniary interests of the Government, or 
to prevent the infraction of any law for the 
protection of the pecuniary interests of the Gov em- 
inent , and 


(h) every officer m the servnee or pay of the Govern- 
ment, or remunerated by fees or commission for 
the performance of any public duty 


Public Officer — definition rerv nearly corresponds to that of ft public servant 
ft the Indian Penal Code hut a pereon taav be a public servant and not ft public officer, 
>7 , a Vlurucipal Comini sioner and Engineer (/) Tho following have been held to be 
nblie ofticers a Collector and V"ent for the Court of Wards (g) th» OfBcial Trustee 
£ Bengal (A) an officer of the Indian StaS Corps (i) an officer in th« Indian Armv(j) 


(/) ;W V (IfCJ) 0 Lom II C B 

01 Crt t a 

(») CiJIrfior e) I J or r J/ nuwar (l«aO) 3 
All 2) Nafn«7rar \ LatthmitHrao 

f*l , rrrj ton (1«31) " Cal 400 


JMW \ IXntrr 1_ 'ilaJ t,o 

VHtau rtmalijay ^shonmugi (19 3) 
^ 51 3lad .1 10 I C f04 ( S) A Ji, X , 

(0 ir<il»o» V Uo/ii (1901) 25 Jlad 402 
O) 1 Itwrrfl/ (I'll®) 4 Bora “16. 50 

It Jt Htft m \ HrjrTrn ^/latc 

(1933) 5jAU 613 (33) A A oO 
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ftn O'' )*1 rtp"* (1) I)" \ Im n ‘tmt r I-tt) r*! rt l^nr*) (fl » (*nt<^ntnrnl 

Onmltf»(n) alwvii'rin in«.r,ltfTi t (*| * lUrrhTf *{ nlr«I in « * iii (n) 

(IS) “ nilns ’ iiioins rules nml forms c<ni(.iine(l in the 
Tir*'! Sclif'lulf* or unde unfl«r •‘oction I2J nr ^•ctIn^ 125 

\| 1o tir- rrlOion of ilr l.r.h f f lo t!- n Jo » I. r T 

pr» No (II) 

(in) “ «lnrc in n corpor.ition ” slnll be (loomed to include 
siock, (Icbonluro stock, debentures or bonds and 

(20) “ signed, ” ' 1 X 0 in the ca'sc of n judgment or decree, 
includes stamjKxI 

SlivDOd — "nw" flrTnilinn l> »i Irf thin in th<* flrnfful CliUvi Aft Indian.! o( ranL 
annifiimrii liar « ,tjirn] imlfii I n( « ^in? nn I mil ilitjr (f> write i« nnt a ron Iition pre 
fr Irnt tn th" Mar of ■ rtimii(p) Tlie M« lf*« llifrh Ct urt Iiai obvrvpil that there fi no 
I roiinon that ii itiaU m*\ lir m* le l»\ a Mimp (^) 

3. [s 2] For tlic jinrposcs of tins Code, the District 

^ - Court IS subordinate to the High Court, 
nnd c\cry Cnil Court of a grade infonor 
to that of a District Court and oxory Court of Small Causes is 
subordinate to the High Court and District Court 

SobordlDltlOQ of Courts— The llijh Court with rrfrrcnro to cml proceedings 
ia the higheit Cntirt of Appcnl tii the (vart of Ilrili«h In Iia in wh eh the V<t or IleguUtion 
containing tie exf re«« on ©inrate* *c<* eoe 1 (Jl), ( en ml Clntiv! \ct 1897 The 
enumcmtion 1 1 aulx rvlin'iio Courts ts not rthauHtiie an 1 n Collect r etereising jiidieinl 
functions un lor the MamUt Inra Court! \ct is eulijfct to the superintendence and control 
of the High Court (r) 

Different rulings of different High Courts — U here there nro different mlmgs 
of different High Courts on a ] irticular point a Suhortlinnte Ju Igc should follow the 
decision m law of a Bench of the High Court to which he is subonhnate unless the 
decision of the Bench has been oremiled a decision of a Full Bench of that Court or 
unless it has been oicmiled expressly or implieilly on an appeal to His Jlajesty in 
Council or unless the law has been altered by a subsequent Act of tl o l<egislaturo (s) 

4 , [S 4 ] (1) In the absence of any specific proxision 

to the contrary, nothing in tins Code slmll 
* be deemed to limit or otherx\ise affect any 

special or local Ian non in force or anj special jurisdiction oi 


(t) Jootub V £fmp (too") ”8 III n 800 
(0 Efolaram v AdmiRyj^rator Gintral (lOOt) 
8C\VN 013 

(m) CrnlGTo/v tnnlonmrnf Comm ff« (1010) 
J4 B. n 581 7 1 C 670 

(n> De 6 /ro V Oonnrf IIO"©) 14 Horn 8!>o 68 
I C 411 

(o) " 


3 All 575 

renlnRsn \ Partu n 
L J 1"0 I t 8 1 
F nha! nm \ Ma/ia 1 1 
17 1 C 870 


I (I0'’0) 56 llal 
( “0) A 11 6" 

101 ) 37 Ik 114 
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power conferred, or any special form of procedure prescribed, 
by or under any other la%\ for the time being in force 

(2) In particular and without prejudice to tho generality 
of the proposition contained in sub section (1), nothing m this 
Code shall be deemed to limit or otherwise affect any remedy 
which a landholder or landlord may ha^ o under any Ian for 
the time being m force for the recovery of rent of agricultural 
land from the produce of such land 

special or local law — ^The wction does not mean that the Code does not apply 
to proceedings under special or local laws l>nt onlj enacts that where there is an incon 
sistency the rules of the Code do not prevail (/) There is no inconsistenej between the 
Code and sec 77 of the Railways Act 9 of 1890 and if a railway is owned bj the 
Secretary of State in Council notice of a claim to the railway administration under 
sec 77 of the Railways Act will not dispense with the necessity for a notice under 
sec 80 of the Code (u) For instances of such inconsistcneiea the undermentioned 
cases (t) may bo referred to The MamlatJars Courts Act enacts its own special 
procedure which oxcludes that of (he Code (tc) 

The section gives a local Act local validity and special procedure validity within 
its own sphere No local Legislature can prescribe procedure for any Court beyond 
its own jurisdiction (z) 

Any special form of procedure — It has been held having regard to these 
word that where two Judges differ m an appeal from the Original Side of tho High 
Court the special procedure laid down m cl 36 of the Letters Patent should be followed, 
and not the rule laid down in see 93 of the Code (y) Sec OS (3) which was added by 
Act 18 of 1028 gives effect to these decisions 

5. [S 4-A] ( 1 ) Where any jRe\eDUD Courts are 
go\erne(3 by the proMsjons of this Code lu 
to iSvenae'^)^/’'* thosG mattcrs of procedure upon i\hich any 
special enactment applicable to them is 
silent, the Local Government may, by notification in the local 
official Ga 2 ette, declare that any portions of those provisions 
which are not e\pre«sly made applicable by this Code shall 
not apply to those Courts, or shall only apply to them with 
such modifications as the Local Government may prescribe 

(2) “ Revenue Court ” in sub section (1) means a Court 
having jurisdiction under any local law to entertain suits or 
other proceedings relating to the rent, revenue or profits of 

{>) Jsa JlafiomtJ y CoArn (1881 13 CsL S 1 
2i3 

(«) 




(«r) T J/arua (1889) 13 Bora 55'> 

(!) CkAattoo ZmI y i-arandat (19'’9) 56 Cal 
04 121 I C 403 ( 30) A C 53 
(jr) Madaty i)a. C /o5 (IS"!) 48 I A 181 4a 
Bom 719 60 I C 8 ^ I 21) A lx. 6 
httroimal y Horn man {1018) SO Boro 
B.K 185 “I? 47 I C 449 Empmi y 
Pridab Chandra (19 4) 51 Cal 604 04 
I C 3l ( 24) A C 1)68 



rrn mahv jrriMiUTio.s'. 


21 


land u‘-<vl f<tr nf^rirnltural jnirfo-o«i, lint dof's not incliulf' n 
CjmI Omrl In\mg origiml jiiri‘^lic(inn niulfr tin** Oxlo to 
tn* Mirli •‘Hit*' or jirocri jlmg** ns lifing stnfs or froccrdings of 
a cml inliiro 

OhjCCl of the JCCtlon — Th" f>f lhi« ^tinn j« lo I’rrwrrp thi* niimm-iry 

f h«ri irf rf rrtii liiir»ti n «r Ur l«v^l !»«■. 

6, [S. f>] Save lu f-o far as js otl\cr\Msc c\fTessly 
!iro\idod, notliing licrcin contained slinll 

rr«Tini»rT * .. l. 

operate to gi\c any Court jurisdiction over 
suits tlie amount or \aluo eif llio sul»jcct-inattcr of uluch 
exceeds tlio pecuniary linuts (if any) of its ordinar}' 
junsdirtinn 

Otherwise expressly provided —Th- Motion mu«t Lo trail miLjocI to tho 
I>ro\i*i<.ns oj tlio s,i,t, \ ahuti >n Art, " ol lS^r, «hic]i ptr-onl-oi tho ino«U of \aluin;; 
crrtAin rum for of dptorminlas junolirtion Under arc 8 of that Act the 

valuation for Court fee« an 1 lh<* \a}iution for jun*<iietion in erftnin suiti is the Minr 
Under ree 7, cUu»e (iv) (fj of the Court Aet. the anlinlmn for purj^oses of Court 
fees in a suit foraceounti lie«in the div-rrtion of the jhinliff Tlierefore in a imt for 
accounts the {lUinlilTs t aluation in the plaint fiiea the junyliction of the Court (r) 

Pecuniary llBllS of jQrlSdICllon notes to w 15 un ler the held Court 
of lowest pudc forajietent to tn a smt ’* 

Court may pass a decree In excess of its pecnnlary JarlsdlctJon —svtion o 

refers to the Court a loiucr to entertain a suit It is the { hiiitifTs \aluAtion in lus plaint 
which prinn Jtnf diti mines th< jiiri’olietion of the Court and not the amount which 
nut be foiin 1 or d •cne’l lit th C<)«ifl(<i) If tho | lamtif! 0 taluation in his plaint in a 
suit for DCtounta is within tho lacunian limits of the Court s jurisdiction, the Court may 
pass a decree for a sum in escess of the iHtuiiuiy limits of its jurisdiction (b) 


lUvstration 


A sues ilin the Court of a second class Subordinate Judge for an account and talui ■> 
his suit for Court fee at Its 150 Under sec 8 of the Suits \ aluation Act the taliie of tlir 
subject matter of the suit is It* 130 The parties airisc at a compromise wh>re|/y tL>- 
first defendant is to pa} Us 0 000 and the second defendant Its 5 000 to thn j !ah fjf 
The Court maj pass a decree in terms of the compromise although it lias jur{yli’*i^ 
limited to suits of nhich the salue of the subject matter does not czeeeil }{« f </» 
/sAiearajjpa r Dhanjt (1933) 60 Bom 23, 137 IC 702, ( 32) A B 111 

The forum of appeal also is determined by the value of tho suit an I n/ 1- 
amount decreed See notes to see 38, * Juiiadiction of Court eieculln/ d<>-r^ j,— 
notes to see 90, ‘ Forum of Apiwal 


Mesne profits after salt do not affect pecnnlary JorledlctlotL— 

of a suit for the lecovcT} ol possession and mesne profits is the value tA 
property plus mesne profits up to date of suit Mesne profits after t-j- - , 

part of the cause of action even though there be a prajer in tfie t\- x- - - 

after suit If the suit is projxrlj brought in the Court of a >fiin> 


•arappa v 
7 I C "02 


Dhanji (tSS®) SO Itoio 23 


so l‘‘>m jaf ^ 

(SJ lihuarappi f U-am - 
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jossession of lartdand mesne profits pnor to the d&te of tho amt, and there i8 aUo a prayer 
for meano profits from mstitutioa of the amt which ore claimed or assessed ata sum be 
yond the pecuniary jurisdiction of the JUnnsiff, the Munsiff has jurisdiction to fix tho 
mesne profits from an I after the date of the mstitotion of the suit and to pass a decree 
therefor although the amount may be beyond his pecuniary jurisdiction (c) 

A sues J3 for possession of land Talued at Bs G8G and for tho mesne profits up to the 
date of the suit lalupd approximately at Rs 200 and for mesne profits subsequent to the 
date of the suit not valued at all The suit is brought in the Court of a Alunslfi whose 
pecuniary jurisdiction is limited to Rs 1 000 A decree is pissed in the suit for the 
plaintiff for possession and for mesne profits up to the date of the suit Subsequently 
the plaintiff applies to the ^lunsiC for assessment of mesne profits after the date of the 
suit claiming Rs 00 000 for such profits Tho Munsiff can pass a decree for Rs 60 000 
though the amount exceeds his pecuniary jurisdiction 


7. [S 5 ] The following provisions shall not extend to 
rroiiadai smau c»u e Coutts constitutcd uodei the Provincial 
Small Causes Courts Act, 1887, or to Courts 
exercising the jurisdiction of a Court of Small Causes under 
that Act, that is to say, — 


(a) so much of the body of the Code as relates to — 

(i) suits excited from tho cognizance of a Court 
of Small Causes , 

(ti) the execution of decrees in such suits , 

(in) tho execution of decrees against immovable 
' property , and 

fb) the followmg sections, that is to say, — 
section 9, 

sections 91 and 92, 

sections 94 and 95 so far as they authorize or relate to — • 
(t) orders for the attachment of immovable 
property, 
vf^aYtctTOns, 

(lit) the appointment of a receiver of immovable 
property, or 

(tv) the interlocutory orders referred to in danse (e) 
of section 94, and 
sections 9G to 112 and 115 


BuIyaJIinfv Vanin Irci alA (ie'’A) &3 CrI 
It SSI C 6 (^)AC 1070 ^adaritan 
1 n* V Inn 1 raiad UOH) 39 AU 97 
385 Uadho Oat V Tlsmii 11801) 
All 2ho ^ngya v Jppoeht IIWU) 

B4J /vdnnoyja V 


OOVwl 7 7 8 391 C 439 She IhMoham. 
ma<i V Vahlob (1917) '' lat LJ SOI 41 
<„'0 ^analA y J/wrf JJai/tiicali 
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CTiancci In the rcctlon — Til" Won!* in •cn* It 1 of 

I'C** for til" f»r »• ili'T trUl^* In {ninmimna uni Inlrrl'^nilorr onli'm” 

1 h in »1 (I ) r f tl " onrin*1 *^l«on nflor III" »t>pI« nn 1 r^nrt^ »»^lioniPI 

an I P*. 

Aliachmcnt before Jnrtemcni by ProrlnclAl Small Cansc Court— \ 

iVonn lol ‘■m*!! r'»u«" (mrt Ii»« jtimli lion fo momll" pmjirrty Irfore jml^ 

m"nt An Ait « hniml Imfnrr jn lament 1« nol on/* of Ih" Inlcflorutorv onl/TA rrfrnr*! lo 
in rl (I ) of Ih" nf^’tion (rf) 

\« i"i"n -o' f/ I mjv>rir th"f'r ■‘cn* mnflu'Hnj; dcoj/ion* of Iho CnkuttA Ifigh 

Court on th" /joriiinn «hrll»rr a l*mTinri«I ‘^mall C«u«o Court h* I juri^liction to order 
*n AttA/’htnrnl of »nrh j rojTrtt lirforp j« tmon! Th" whole ‘iMc’ition was consi lerr<l 
by A I ull IVnch of thAt llirh (ottrt m th" on lermentionoti oa*e (e) an 1 it was held I j a 
majontT thAl a C>nrt of hmatl ( «uM~a h^a a irh )un«lietion, but exprrs'o'l a doubt as to 
th" inienlion of the I^idature in the matter when the Ccle waa paaae/l m 190'^ To 
rT«oU" that doul t the wool* in italiea wer» aulnliiu(e<l In Act I of 102C for the wonla 
ao far as the\ irUt" t/i injunction an I interlocutor> orders ' which oecurTT<l in cl (b) 
of the onpnsl aection after the wools * arrtions PI an I P>* To tnako the matter 
clearer A new rule, liein^ rule 13, was ad !e<! lo O 3S bj the same Act 


8. [S* 8‘] Snvo ns provided in sections 24, 38 to 41, 
75, clniiscs (ft), (b) ftnd (c), 70, 77 ftiul 155 to 
158, ftiul by tlio Presidency Small Cnuso 
Courts Act, 1882, the proMsions in the 
body of tins Code slinll not c\tcnd to nny suit or proceeding m 
any Court of Small Causes established in tlic to^^ns of Calcutta, 
Madras and Bomliay 


F^o^’l(Icd that — 


(1) the High Courts of Judicature at Fort ’William, Mad- 
ras and Bombay as the case may be may, from time 
to time, by notification in the local official Gazette, 
direct that any such pro\usions not mconsistent ^^lth 
the express provisions of the Presidency Small Cause 
Courts Act, 1882, and with such modifications and 
adaptations as may be specified in the notification, 
shall extend to suits or proceedings or any class of 
suits or proceedings in such Court 

(2) all rules heretofore made by any of the said High 
Courts under section 9 of the Presidency Small Cause 
Courts Act, 1882, shall be deemed to have been 
validly made 

The provisoes were msertcil in the section by the Code of Civil Procedure 
Amendment Act I of 1014, s 2 


(i) Eumudv Iran (1010) 48 Cal 717 63 I t 
Sll 

(<) Barada Ea la Saha Roy v Sfit lA J/oiiiuU a 
(ie‘’5) B2 Til "75 8. I t- 10^ («) 


A O 1 (P B 1 aoproTing Saith Jit v 
bamed Jli (19 3) "8 C N Ifl 80 I 
C SOO (24) A C. 193 and over rulloij 
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PART 1. 

Suits in General. 

Jurisdiction of the Courts and Res Judicata. 


9. [S. 11] The Courts shall (subject to the provisions 
conrt* to tr> all cl , 11 herein contained) have jurisdiction to try 
suits wiiMs barrej suits of a cKul natuTC excepting suits 

of which tlieir cognizance is either expressly or impliedly 
barred. 

Explanatton — A suit in which the right to property or 
to an office is contested is a suit of a civil nature, notnith- 
standmg that such right may depend entirely on the decision 
of questions as to religious rites or ceremonies. 

Alterations in the section— The words ‘either expressly or impliedly barred ” 
have been substituted for the words * barred by any enactment for the time being in 
force ' which occurred m sec U of the Co<lo of 1882 The latter words «erc held to 
mean txprtasly barred (/) 


Onns — A parly seeking to oust the jurisdiction of ordinary Civil Courts must 
establish hia right to do so {g) 


Suits Ol a civil nature — Smtsmaybedindedintotwo classes — (1) those which 
ate oi a wni nature, and (21 tho^ which Me not oi a civil nature It w suits only ol & 
civil nature which a civil Court has jurisdiction to entertain A civil Court has no juris 
diction to try suits which are not of & civil nature The explanation shews that if the 
principal or only question in the suit is a caste question or a question relating to religious 
rites or ceremonies the suit is not of a civil nature, for it deals not with the rights of the 
citizen hut with matters that are purely social But when (1) a caste question or a ques 
tion relating to religious rites or ceremonies is not the principal question in the suit, 
but IS merely a subsidiary question, and (2) the principal question is of a cittl nature, e g , 
a question as to any right to property or to an office or to any other civil right, and (3) 
the principal question which is of a civil nature cannot be determined without deciding 
the caste question or question relating to religions rites or ceremonies, the Court has the 
power to decide the caste question or qncstion relating to religious ritea or ceremonies 
to ejiahle <{ to decide the principal question (A) It is upon this principle that the 
Explanation to the section IS based Memaj therefore say that a suit is of a cml 
nature if the principal question m the suit relates to a civil right The mere fact that the 
determination of such a question depends entirely on the decision of caste questions or 
question as to religious rites or ceremonies does not take the suit out of the category 
ofsiutsofaciiifnaturefseetheExpIanation to thesection) Inllulumchand -v Jlaharaj 
Bahadur (i) one sect of Jams sued another sect to restrain acts which were said to be a 
desecration of the sacred hill of Parasanath and the Pnvy Council said that whether the 
acts complained of were sicnlegious was a matter for the Jains themselves, but the civil 
tlourts were onlj ooncemed with them in so far as they are relevant to questions of a civil 
right, such as th" plaintiff’s right of worship.andthat the issue must be, not whether the 



(«) iotjiv irolji (ISOSlISEom 607, Fraan 
V Oorind (1887) II Bnnj 534 
(!) (1033) eo I A 313 12 Pat 6S1, 141 
X C 318, (3J) A PC 193 



riML sriTs 


• rj» rr mjl*iinr-l «-f «rn' in «• wilh •'r »ilh f'frTion* j Inil 

«!i J In f»'1 lriT<t<» tf •»lli l!i** {Uinlifl • nrht of ■rir»hi[> Ur now | fr>rrr*I 
to mn«r 1' f Ifii* l'» line < him in *h« h t)«* tV>iiTl« lM<r to In on tJir grrmn 1 

nlTirf (t| tK*t tb" l-tin Iiml n iti ihr »Mit » •• • rA^t/* fjtiotion, of (2) ihit it 

rrliilo<| to rrJiri ’’i* iito« or rrrrmonio* 

SdUs In nhlch ihc principal Question Is a caste qncstlon arc not soils 
of a civil nalcrc — N »»»to l* *nt «rll «lrfin«l ntlnr conimtinit\ (l-r it llimlu or 
Muhotno-Un) fn»rmo<l for rrnuln intrmal iiiq-w« I v it* own nilo« «n<l nrfftihtinn^ [}) 
A ra>t«- qiif^Unn {■ on>* whirli rrlato« to tnattrf* •ITrottn: thi* inlrmal ftutononi\ of Iho 
ra<tr an 1 it* w' lal rrUtion* (1 ) 

To «i<-trr7ninr *h»-lbrr or n< t a qMr*tion i* « ci»t<* <^iio«ti n, tlio lr«t i« — IVoiiM thp 
romiMnor of til" malirr m <li*jmto 1 x ttw Court I*!* an inlrffpffnfc with fho autonom> 
of the oa^lr » Uoiill t!i« Court lx* «im lin? thr <}M<Mtion wliifh llio caste aa n 
tx-lf piorminj 1x«l\ i« Mitill<Hl to «tori«lr f«r ilorlf * 1 f tr«, the QUr«tion ia * ca«tr ijuca 

tmn an 1 n mil ( <iurt h** jiinwlirlinn to entertain it (/) Tliu« a ra«to maj jiaga a 
resolution ile|in\inff a memlier of rfl<ra jnn inritation, or inritttion to ilmner, or to tntinj 
or other oerrmonier, for an allepesl lirrach of a caate rule Tlie c\clinlril raetnljcr haa 
no rrmp>l> in law, for all that he haa lost la a anciaf pria ilrge, anil not a Irjtl rijsht, and 
the caste la the «nl\ tribunal to «hich a caateman depnveal of that j’ririlepc ran 
rraort A civil Court haa no power b\ ita decree to compel the member* of a cattc to 
in\it« a raateman to dinner or to anj cervmona (»«) Similarla a Court haa no I'owrr 
to compel barber* lieinnzintt to a certain caste to «haac a ensteman or to pare Ilia nail* 
thouph the partj arcne»e<l mat allcjre that lie would loac caste b\ the lo*a of ntmcc at 
the hand* of the harber* (o) (In the name | nnciple a member of a cnalc is not entitled 
to anj rcmwl) in law if tlr other member* rrfu«e to po to Ins house on the occnsioii 
of a death in hta famda and assist him in the removal of the dead both, thoiiph thej 
ma}, m (loins s" break a niK of the eaate It i* not for a Court of law to enforce 
a caste rule or resolution it i* for the caatc itself that makes thi rule or passes the 
resolution to do ao (o) lienee a (ourt will not eom|>el a defaulting member to paj to 
the caste a sum of raone) which hy a resolution of the caste ever^ casteman is liable to 
pa} on the occasion of A marriage in hia farad} (p) 

Ezpalslon from caste — To exclude a member of a caste from invitation to 
caste dinners or ccretnonics i*, as staled above, to deprive him of a aorinf privilege 
But to expel him from the caste is to deprive him of a feyaf ri^At which forms part of 
his slalU4 Hence a suit uifftic for a declaratiun that the plaintiff is entitled to be 
re admitted into the caste and also for damages for expulsion from the caste (7) But 
to entitle the plaintiff to a decrex it must be shown that his excommunication was 
wrongful and the Court viill m sueh rases enquire into the validit} of the sentence 
of excommunication Fxeommunication is wrongful, if a member is expelled from the 
caste without opportunit} of explanation being offered to him (r) It is also wrongful 
if a member is exiiclled for an alleged breach of a caste rule which, as a matter of fact, 
he has not broken (s) In the mufassal of Bomba}, however, a suit does not lie for 
TUloration to caste, the cognizance of such a suit being expressl} barred by Bombay 
Regulation II of 1827, s 21 (r| But a suit is maintainable for damages on account 
<)>) Kadir t Dharma (1696) 20 liom 190 

(v) Jajgannath \ Alah (1804) 21 Cal 4C3 
(e) J 


(*) £rw%n<i4aint s rinwami (1887) 10 Jfad 

(0 (1S02) 20 Bom 174 


(j) AM ihalirv Zl/arma(i»yfl) so lioro I’JU 
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c* aL'=^^ injarr to th* ea« e *n<l eharacle* of th* plaintiS aruuir froa toae lUfcal 
ac* O’ cos'i’ct of tbf o !i“*|>artv 

^ to df'azia loa for erpaL oa fron ca* o. 6 « ti* nadenaentioned (u) 

Soils la whlca the principal Qnestlon relates to religions ntes or 
cereTaoales arenot suits of a clTll nalore-— Ttoj & will not Ue to enabUsh 
a n_l:» to jvirad“ bahoct^ on wrtijj dara (r) or to oocap**! pvtj^n' to adorn an jdol 
at c— tA»n ^oa-on* ID o’ to in—al it in a pa*t colar teapV is- «d of in aaotto* (a) 
Tt“'^ i« no o* a cinJ catnre laTolred la tt^«e ca*e< ard the Court will cot 

p’osonu'e ©a a-r reLr’oas doctna* cnle** it is c’CO'urr to do *o in o-d’r to determic* 
r-bts of f *ojsrtv ty) 

Sn*ts for vindication of a mere dignity attached to an oSce are net 
suits cf a civil nature. — a claim bv a Sunmt (arch p^e^t) that he is citilled to be 
caT-ed on th^ h- h mad a town or villa’* in a palanqain on ce’eraonial occasion’ 
will cot be enic’tai''ed bv a civil Conrt (•) What is claimed bv the plaJitid in *acii a 
ca^e 1 a ac’C mark of f on i«r append’d to the odice o* a Civil Coa’t« «hoald 

djeou’a’’ a* tnneh a‘ po- ib c claims of *0 «ij'ab»tantial and object lonal'e a nature and 
tfcev on~ht cot to be involved in ike detenmeat on of trivial qne*tion» of d-’mtj- and 
pnnle** altho«h conrec ed with an o 5 «» For the «aT=e reason a *011 will not be 
for a d’cUmiion that th* plaictiS a« jsnrllnf or «pm*tul leader i« entit’ed to be received 
at a pa-oda bv the ward’s o* tb* pa-oda with the honours and enoloaents due to 
hi* rani on tb“ o«a«ion of th» aosoalfe tiralof the pa’oda The dutv of mdindosl* 
to Mbmit to and per'o’n certain relimoni ob^rraoce' in accordance with the ntnal 
or cocveatiosal p*actice» of their race o’ sect u m the absence of expre-’ le-ml recogni 
tionandprovi on. an imperfect obh’atioit of a mocof and n:i a cirif nature Of 'ueh 
obhjation* t*e p«e«e n t civil Court cacao* takeec’’itiia’-ce (o) FoUcrwia’ this mle the 
Court* hare d»cLo*d to es*ertaJ cla-ms made bvbo’d’r* of reliziousoSce to precedence 
m wofhip ’ueh as a cla a to be t^e fir"* to wor^h p the d’ltv and to receire gift* of nee 
and eoeoanut on e*rta m pubh* i^Lrious ee’eoon.es (&) Tfcev have Iii"wi«o d"<Iined to 
d*cid* dispute* as to p’ecedeaee or pnvdeg* Wweca purtlv reliroa* functionaries (e). 
It IS imforant to note that the «iut in each of the above ca*e« was not to e«tabli-h a 
rinhltoanc^ci butfor a declaration (hat the plaintiS was iye^rtafcfhno^c* entitled 
to certam lok^n* of diy* y or to rs.in' o^ nny* In other words the nut was sot for a 
claim to an t but to vindicate an alleged dtymly o’ aeh‘d lo an .V suit for an 

oSce la of a civil na’nrc but a *nit for nndicatioo of a mere digcitv thou’b connected 
withanoSce u not But if hosoura be attached to an ofSce hy iray r/rCoi«nerztion in 
otb’F words Of pirf 0/ itf enJan^nie a civil Court can entertain a suit for <uch 
honours (d) 


^eSce "- — Fuit* in which tie p*Tncipaf question i« a* to a cini'or ftpuf nuht are 
suit* of s civil nature The nebt to an ‘ office is a right of a civil nature Therefore 
rait* in which the principal question relates to the nuht to an * office are suits of a 
civil nature and ttev are not the Ie«a «o lecaU'C the right claimed mav depend on the 


(s) 


to /laM V viumri* *1 6 too. m 
t») rimnaj (1 ** 1 ) & H a. lO 

(H IMesraSl. (t^W S’ Cat It**!. 

cf t J mnf Jh 

^ ^ t- R. 105J 3t 1 C - 3 ? 


(a) 

C) 

W 

W 


aoS Siantem v Ba%rta (I* ) S Horn. 
*~0 JmdJnurami r rcfa.torasi> < 1 9 * 1 ) 

lue s-o, saj-sw, eotc so r’D 
A E. isa 

Sfnwt^n V frufaa (IS£3) 1 

Uad.ll C SOI to 

Narvn* v fnilw > (is~n JO rctu. 
mj S*rirfpa v SUl^layem ( 1 « I) “ 
Mad. 91 V (l« «) 

* fcom a S T TIiTtv 41 

Mad. US % eti CHS 
Jfallaradfa v viaatarKtarwi (JWO) 33 
R-Wi- T** 1 L C 3J1 ' 

rmmrvkarfcrT (15<«> S3 Mat. 

mj.81 c « I ' 
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iTi f f f *• t<* >n* r r f>» Ik* lotrltj* 11* nf r«‘rr'm«iii'‘* pf rvrn 
I'Ti'-t* (») tfi** I’lf Un^li^n <A»h**wviirtn 


SCJU for KtCOUr ofTlCf — no fTfnoi>«T»lion ikiiJirh''* to Hio nfn<^ of th«* 
<«v-Trt«rr ff «ti \»»-‘“‘i*l>on (rrri*t»'r»^l iinlir Art 21 of it iint for a tfrrUritinn 

th»t tti" pUintifl I* tfi« *orfri»fT of ll**^ \**ivi*tion *0 I tli»t hi* (n>m tlii* offirt* 

«ft* not jiiktifo.} )r tho rulr* <f !)«• A**<>ruliin i« not maintAinAl I" in a riril C<iitn, 
ripoTiitlU iftfio \**vi»ti n li*« t}i«|v»wrrto AU<*nt»rulr«(n)m time to ttmo TlirfrA'on 
i* thill in rurli a caw* no iWroo «)nrh a rirti Court m*\ pA** in ptiintifTA fAvour 
coul I prorrnltf" \*«ori»tion from ullrnns it* nilr* tnil thrn ili'i^-n'ing with 
thr ] ImntilT • rofTim *n I rniifounff Aom** on«* rlw* (/) 

SniVa for TCllRlOtSa office —V fr«ry iMkt /of fl fffi;»0M» ts o 

f«il o/ a nnf n'liorr * Tiir rxpIanAtton to thr Auction A*<iimo« thftt a AUit in which 
tho richt to an ofScf* i« contr«trt 1 1* a Auit of a civil nature Xow an office maj l»o 
either AoruUr <ir reliffi ni« in il« character \\« are here pnncipalU cnncemeil with an 
ofTirt of a r\ti^i lua character, (nr the que*tion aa to rrlijioi/i ntc* an<f ccretnonies 
contemplated In the Kxplanation can onli an«e when the n^ht to a rrIijioii$ ofTico 
n contested llehpiou* ofTice* tnaj lie diviileif into two c 1 t»«c*, namely,— 

I, — Thovs to which /fc* are appurtenant a* of ncht , tuch a* the office of the 
Knti of llomhtt , or of tho Jo*Ai of a viUage, or tho I p^dfioynyt of a cnite 
n^ThowJ to which no feev are attacheil. hut which entitled tho holder thereof 
to receive auch jriih/ehr#aamaj l>e jMiid to him , such at tho office of 7»iy in 
or of an offickatin;; pneit in a temple, or of tho lyi of a tnalh 


Feti arc to ho dutinpii«hcd from pmfniriM When fees arc attached to an offico 
the holder of tho ofiico i* entitled on performance of tho Aorvices to tho atipulatcd or 
customary (cot Thus a Ao:i or Jo^ht i« entitled on p rformin;; a marnago ceremony 
to the m&mago fee, and if tho fkcii not jwnd to him homaj enfoTt© payment h> a eutt 
In fact, a fco it a sum which tlic holder of an offico it entitled to demand at payment 
(or tho execution offunctiont attached to tho office Kesidcs tho feo paid to n Ann or to 
a Jothi on tho occation of a marnago, there may ho gratuities paid to him which aro 
entirely voluntary in thcir character If a person invites a Joiht for performing a 
marnago ceremony at hit place and pays him the feo but no gratuity, a suit will not 
lie at tho instance of tho JosAi for pay ment to him of any sum by way of gratuity though 
It may be usual to pay gratuities on such occasions, the reason is that there is no 
o’jligalion in f iio on tho p'srt of tho person inMting a JosAt to make any payment by way 
of gratuity (g) Tho same remark applies to holders of religious offices referred to in 
class II above 


The question which concerns us at present is whether a suit will he at the instance 
of tho holder of a religioui ofice for disturbing him in the exercise of his office T If tho 
office IS wrongfully usurped, can the person claiming to be the rightful holder of the 
offico sue tho intruder in a civil Court for a declaration that he is entitled to the offico * 
\\ ill a civil Court entertain such a auit T To answer those questions w e must deal with 
the two classes of religious offices separately 

As regards religious offices of the first class, tliat is, offices to which fees aro attached, 
there is no doubt that a suit will he against an intruder for a declaration that tho offico 
IS vested in tho plaintiff Such a suit is a suit of a civil nature (A) 


(t) ^ruAH'7tami \ 

6 Ma4 313 
(18s8) 11 Mail 
(/) Ifa/iara; larain 
331 ia I t 6' 


AruA(7mim-i«A''r}(nr (1K6S) 
Sriniratu v 3 itmieiifittla 
450 

1 V 5 AaiAt (1013) 37 All 


(j) J/uAamm/ii v Soyo-I Ahnud (1851) I Boro 
II C App p Xk1ll 

(A) J/u/iammaJ v Sayad ihmed (l85i) 1 B n 


C App p i\111 [Kazl JoshI] , aMi'h/tf 
s Uargovdn (1912) 39 Iloin Ul, 12 J C 
939 OiriiuAoniar v Murlvlhar (lyS’t 
45 Bom 23J 69 1 C 271, ( 2 ])aJ: ± k 
(irpa<3hi>4>a lojunctlon OlitOfttiainxr 
laacli of the ca*te on tb^ r~m.i f-vf 
the heredlUry office of • tVjw: j n tir- 
nature of t rltll or i mns ..Ti-.ii. j i ] iiiwii 
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of an alleged injury to the caste and character of the plaintiff ansing from some illegal 
act or unjustifiible conduct of the other party. 

As to defamation for expulsion from caste, aee the undermentioned cases (u). 

salts in which the principal question relates to religions rites or 
ceremonies are not suits of a civil nature— Thus & suit will not he to establish 
a right to parade bullocks on certain days (t), or to compel piinjans to adorn an idol 
at certain seasons (lo), or to instal it in a particular temple instead of in another (x) 
There is no right oi a ciril nalnre lUTolred in those cases, and the Court will not 
pronounce on any religious doctrine unless it is necessary to do so in order to determine 
rights of propertj (y) 

suits for vindication of a mere dignity attached to an office are not 
suits of a civil nature — A claim by a Sitatnt (arch priest) that ho is entitled to be 
carried on the high road of a town ot village m a palanquin on ceremonial occasions 
will not be entertained bj a civil Court (z) \\ hat is claimed bj the plaintiff in such a 

case is a mere mark of honour appended to the office of a Suiimi Cisil Courts should 
discourage as much as possible claims of so unsubstantial and objectionable a nature and 
they ought not to he involved in the determination of trivial questions of dignity and 
privilege although connected with an office For the same reason a suit will not lio 
for a declaration that the pUintiil aspurulfaf or spiritual leader is entitled to bo received 
at a pagoda b) the wardens of the pagoda with the honours and emoluments due to 
his raflk on the occasion of the annual festival of the pagoda “ The dutj of individuals 
to Buhmit to and perform certain religions observances in accordance snth the ritual 
or conventional practices of their race or sect is, in the absence of express legal rccogni 
tion and provision, an imperfect obligation of a imiruf and not a ciiifnature Of such 
obligations the present civil Court cannot take cognizance (a) Following this ruloi the 
Courts have declined to entertain claims made by holders ofreligious office to precedence 
in worship, such as a claim to bo tho first to worship the deity and to receive gifts ol nee 
and eoooannts on certain public religious ceremonies (fi) They have likewise declined to 
decide disputes os to precedence or privilege between purely religious functionaries (c) 
It 18 important to note that the suit in each of the above cases was not to estahhsh a 
right to an office, but for a declaration that the plaintiff was, 6y tirtue ofkia office, entitled 


imu an ouite, is not But it honours be attached to an office by xcay of remuneration, in 
other words, as part of tls emdumenls. a civil Court can entertoin a suit for such 
honours (d) 


“ Office "—Suits in which the principal question is as to a ciimI or right are 
suits of a civil nature The right to an “ office ” ts a right of a civil nature Therefore 
suits in which the principal question relates to the right to an “ office ' ore suits of a 
civil nature , and they ore not the less so because the right claimed may depend on the 


and Shankara T Zlunma (1878) C Bom 
♦70 , V Tcfudsirami (1021) 

45 iom 590, 595 590 CO I C t>07. ( 21) 
A B 140 

(a) Ariman Sadaeopa V Enslna (1863) 1 
tUd H C SOI 308 

m Aarit«tn v Jinshmip (1886) 10 Bom 
Karuppa > Kotanthayan (l884) 7 
'■imjapa v Qangapa (1878) 
...... Thukra (1921) 41 


-UoXv SulHa (1843) 3 SL I A 1B8 ^ 


Had 91 

1 Bom 47'. . 

Sfad L. J 287, 63 I C 115 
(<) JfodAi««<?an Shaniaraebarya (1909) 33 
• Runjaiflmi (1905) 82 Mad 
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Tvitning aow to teligioua offices of the second class, the question that faces us is 
whether a suit will ho for aa office to which no fees are attached f Different views have 
been held on this point hy different Courts It has been held by the High Court of 
Calcutta that a suit by a person claiining to be entitled to a religious office against a 
usurper for a declaration of the plaintiff s right to the office is a suit of a civil nature, 
and will therefore be entertained by a cml Court though no emoluments are attached 
to the office This conclusion is based upon the reasoning that a rcligtous office 
though no fees are attached to it, is an “ office ’ within the meaning of the Etplana 
tion to this section and that the section assumes that a suit for an “ office” is a suit of a 
civil nature The office in that case was that of musicians who chanted holy songs m a 
safra at a certain village (i) In another case, the office was that of a thehait, and the 
suit was by one member ol a lamily against another lor a declaration o! a hereditarj 
right to officiate as sA'bait at the worship performed by votaries at the foot of a 
certain tree It was held that the suit was maintainable In this ease also there wore no 
/e«s attached to the office but voluntary offerings were made bj the votaries (j) In a 
third case the right claimed by the pUintiff was the right of worship of Saradija 
Haragoun Thakurani and to make certain oflenngs to the image installed in the place 
of worship, and it was held that the plaintiff was entitled to maintain a suit against a 
usurper (1) It is worthy of note that m all these cases the office was one attached to 
a plait as distinguished from an absolutely ptrsonal office 

On the other hand, it has been held by the High Court of Madras that a suit does 
notUefora reUgioua office to which no fees are attached According to that Courta 
religious office to which no fees are attached is not au ' office ’ withm the meaning of 
this section (1) The office m one of these cases was that of the pne«t of hamajacharm 
whoso duty was to eserci«e spiritual and moral superrision over a certain class of persons 
As regards Bombay decisions, if we are to reconcile them all, we must divide 
them into two clasios, namely, (1) those m which the religious office is attached to a temple, 
shrine, or sacred spat, and (2) those m which the office is entirely personal in its cbatac 
ter And it may be safely said that a suit wdl he for a religious office which is attached 
to a place, though no fees are appurtenant to it, such as the office of an officiatmg pnest 
in a temple or of the Aija of a milk (m) But a suit will not lie for an office to which no 
fees are attached, if the office be personal in its character, such as the office of 
CJialirn<fyln)lbeaTeT on public occasions of the insignia of acastej, or the office of Oara fo) 
Thedistinctioa between offices that are attached to a place such as a temple or a math and 
offices that are m their nature personal is our own, and it must be said that none of the 
Bombay decisions tains expressly on any such distinction This distinction has been 
devised to harmonize what would otherwise be a mass of conflicting decisions, and was 
approved by the High Court of Bombay in a later case where it was held that a right to 
fiAofcvwf IVa’j wWtv# at siniW c! a ssccsS (cppertutas fi? a 

religious office and can be enforced by asuitfp) Itmust be observed, however, that there 
IS one Bombay decision in which the office was a personal one and there were no fees 
attached to the office and jet it was held that a suit would lie for tho office (g) The 
principal question m that case w as whether a suit lies for the office of AAnfib (preacher), 
regardbein'jhnHo iA«/ac{tAnJiio/«e» were aJtodtedtotfceojpCe, and it was held that it does 
The Court said ‘ Had it been the intention of the Legislature that such a suit should 
not ho, the same would have lieen clearly provided for ' (g) But if it is a question of the 
10 J/dotot ilam V , 

(ft n no ValA V r 

(l> V'hendra v S • 

eu 10 > 1 t . , 

m Ttiafappnfn v • • 



r IML M tT<> 


2*1 
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f1 1 r 1 r*"Tir tn 1 » ff I^T?. »f 7 » •»»»/. | %«• •rev*"' > I t • f *»n.r* 
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r»i-» \ I»r I'nrTr-mr. il (*<.•» 1 r « In rr-. f t I. t 

J..,,r.rr r, M/W Tl*- Umil .1 lltft C-mll I •» »U-i » • 1 1 jU! • 1 *1 t r U « f t »*•' 
^rm^■rn « 1 n "T i*-» ^ M 1 »X»tt • In • *t *»■ »»•♦ »•’■'%•» rv.( fc {» f 

• nl «) ' Jj •m ft » r-.'in' mj nitVi •»>» f " •* ,t j»t< tn*' «• r{ *rT n o 
f»ir(n 

"Hr H.fS <Vmt 1 tt \1’»UUI U» »»1! tUl • n't* f £‘« <'■ m t*** t- t 

(rrl fi Kl* J >> «J *•* ft t * *tTT • llJ It *nt fiaatt* *<nl 

to » »} nr)«' t r t'TTif I*" « t any r»t aj» 1 earrt 1 1 — fr* ftr*«l in*t»uf 1 «'U» (•! 
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formM np-m Uin t *nVt c} iJn (.an?** l-'tnay-n •» K .! 1 ft l r«fTT anr 

Irrimihti t n1 tri'fttlx jrtatuiiKa c»nft t1*»-ft! •'uft l») 

Soils for rrcoTcrr of fees stuchM to an o^cc arc salts cf a clTll 
natorc. bot net tolls for recorerr of crainlUts^tt i* artii' i u- that if 
* I^rv muatiri • •»! ft"ir** to tiHth •« >11 'f i*rw n Ufttiliil'<l *t 1 nca-ura ily fr»* < f tl* 
olfitr, li<* la l»our> 1 to tft<y unt to tl *• li£l ifol «»ivf ( f ll'fti, »ftl ll/** ftfltful •'■fta’t 
mat tlin fcawf/^r to ftnniirr tin///* |an |a-j|» |>aa*l V l*> 1 In |!wl ll.* raa* (a 
ml «-liftrr til* pam*nta irr m*rrK *« I *aijt nill ft 1 1** to frranrf ttitn 

Inryffnluilif* th«l mat I ate l•^rl mt*hft<l It tin uiiina’ft (o’) Tl.* frav n |a that 
tyjlun/iry otlrnnsa arr ma I*. tWa muat t— t*l*n I • hat* l»yfi lnt*n l*il t r llm 
'tfT penton tth I 'laa th'n fl<-/w.iWv J^ftf fmlnsll*r*rTm« tit tthrlh'r ngl Ifitllt t r sft rig 
fulit, ami, further t> at il la <iui(n ]->aa|l l* tl at t> > pralmli'^ «■ iilil 1 atr Irrii pitm 
At *11 if th* nehtliil •>«n<-r <(11 latml at lU* rrm» tit inatra I ■ 1 1> * iiaiiria-r (r) 
The aame prinrij 1<« api It uh*ti a vmt la I n n^l t to i) •• !«« tul l> t l^r t an fl n* acaiiiit 
a fnrtnf.fr of thi ciwt< ( r fm| I titiK tt* uanr|ar ( r ]arf rn it i. irrrn t ira «>hirh 
the nchtftil ll liiff uiu cntitl «l to {arf rm Ihita niilUi* { "rat mat 1* riillllnl 
b} liercditart right lo < flirial* anti take feta m tie fainilira < f a ( artlruhr taatr 111 ll e 
tillage and if a memlnr of the cante rmi 1 t« an inlnnlrr in Ihe oflirt to |Hrf>rm the 
ceremoniM the tillage prieal faentithal to rtr^tttr from the CAaleniail tlie/rr* tahleli 
Mould proiwrl) Ik ptjablo to inm if lie liail Iwn rniplijed to ja rform tho»r rare 
monicafy) BuIabuiI tiillnol he ogainat a caatiman fora rfrnluiij tihich tin ivirtj 
might hate refuted to gito if ho had ploaacd (z) If f .r diterinuiing the jlaintlffa 
right to the ftt» claimed it let* me* nceey*«ry to deteninne jniiili tifallj tl i right to 
perform the ceremonies the Court* should tr> and detitli that right («1 Hie nliote 
principles bate been hold to apply to VaUndtr barUrs t» ho are entitled to render 
eernces as barbers on ceremonial occasions and to rccciic the customary fees (1>) 

The cases in which a auit by tho nglitrul oaner of a tcUgiouBoffico against avavTper 
for recovery of voluntary gratuities has been held not to be maintainable moat U' ilistin. 
guished from those where a suit fs brought by a sharer in a religious < fbec against hia 

ga&u (ISIO) S2 AH S'*? C 1 r 2^ 3 
(ft) ^ Aai/d*A Cfiandrtt (16D0) 

(V) o’nanalh v SarforAir (1870) 8 Horn !) 

(*) • , 

(rt) AruAnom^v^AruAnaromi (1870) 2 KaiJ 
(6) BAa«oj. V AaAu (1020) <4 Bora 733. 67 I o 


(r) Anrarimma v Arutna (1871) 6 M It C 
449 

(i) AfuAnaaia v AruAnaiatnJ (1679) 2 Mad 
62 65 e I A 120 

(0 AAantar v AielAar (1031) S3 Iksn Lit 
470 132 1 C 440 ( SI) A « 871 

(u) CAanfiu Dat v BaAu Aan/an (1010) 3- 
All 6 7 6 I C 223 

(c) Ilira V BacAu (1016) 1 Pat L J 381 35 1 
C S15 Lulan V 1 rai/o? (WW) * lat 
L J 63 40 1 L 383 

(If) Sitaram IShat v fiiiaram TenffA (1860) « 
ll U C 250 llaja I atad V AfuAsoMaC 
(1879) 3 Bom "32 JliraV £afA<(lD16) 
1 IMt L J 381 35 1 C SIS CAunnH V 
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Turning now to religious offices of tho second class, the question that faces us is 
whether a suit will lie for an office to which no fees are attached t Different news hare 
been held on this point by different Courts It has been held bj the High Court of 
Calcutta that a sujt by a person claiming to be entitled to a religious office against A 
usurper for a declaration of the plaintiff a right to the office is a suit of a civil nature, 
and will therefore bo entertained by a civil Court though no emoluments are attached 
to the office This conclusion is based upon the reasoning that a religious office 
though no fees are attached to it, is an “office” within the meaning of the Esplana 
tion to this section and that the section assnmes that a suit for an “office” is a suit of o 
civil nature The office in that ea«c was that of musicians who chanted holj songs m a 
salra at a certain village (i) In another case, the office was that of a 3fiel>ait, and the 
suit was by ono member of a family against another for a declaration of a hereditary 
right to officiate as at the worship performed by votaries at the foot of a 

certain tree It was held that the suit was maintainable In this case also there were no 
/ecs attached to the office, but voluntary offerings were made bj the sotanes (j) In a 
third case the right claimed b 3 the plaintiff was the right of worship of Saradiya 
Haragouri Thakuram and to make certain offerings to the image installed in the place 
of worship, and it was held that the plaintiff was entitled to maintain a suit against a 
usurper (1) It is worthy of note that in all these cases the office was one attached to 

n cannot maintain a «uit against (action ES for recovciy oi that a suit does 

or its value (A) Here the subject matter of the suit is caste propertj , anu n. rourt a 
not against an outsider, but against another techon of the caste 

As regards user of caste property, ithasbeenUiddowntbat the majority of a caste 
has the right to leguUte the use of the property, and the minority is bound by the 
resolution of the majority provided the resolution is not so subversive of the interests of 
the minority as to amount to a complete denial of their rights Thus if the majority 
of a caste passes a resolution that the caste oart should not be used for feasting any Brah 
mans, and the minority invites Brahmans to a feast m the oart, a suit will he to restrain 
the minority from using the oart m contravention of the resolution (i) 

Suits for Inspection of accounts of caste property — Every member of a 
caste IS, at all reasonable times and on proper demand entitled to full and free inspection 
of all account books, pipers and vouchers relating to the management of a caste pro 
perty This is a legal right which docs not interfere with the autonomy of the castes 
It IS preliminary to a right to as«crt a claim to property and is incidental to the right 
to recover property which may be lost to the caste by misuse or misapprojiriation A 
suit to enforce such a right is maintainable (f) 

Interference with temple property — Removal or alteration of namams or 
religious mirks in a temple, which are recognized as the badges of a particular religious 
denomination, amounts to an interference with properly, and is a ground of action in 
civil Courts (A) 


Interference with right of worship —Suits for a declaration of the right to 
worship or to offer pray ers at a certain place are suits of a civil nature It often happens 
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Dino .lalA v J ratal) Chandra (1900) 27 
(lal 3(1 IShrrma Chari/ula 1 KrOSalota 
(IU)7)17M L J , liurfa Cham y 


(J) 


AemrAsnJ v AmaicAand (1666) 6 Bom 
61 (toot note) 

(i) toO. V ITo/ji (189 j) JO Bom 807 
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(I) Kruhnaiamt v Samaram (1907) SO Slid. 
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t}i»t till* rifniWr* f>f n ji*rlKtiUr »U«» ulon** rntilV-l tn »nr«liip in Ihr* panftuarr 
of * Utn| V, utkJ to iwifonn r<Tl*in |■>»t|on•of «'nf«)ii|> ‘•u'-h * ncfil i«onp 

of « ci\ il nature, an 1 ll tnax rnlorcT»I I'X » *nil in « citil Coint (fl 

of hnrltl — Til" Tirht of I ntjal i« « riril fijbt . «n<l it h*« aronniinplv l<Tn 
h-l I th»t an jnt<‘ifrrrn"«' *ith tfi" ticbla of tb" t*-t»!i»r« of a clr<Ta«»H| ni"«Iin to 
m^ilr |>ra\rrfi nxrr hi> tio^h tvforr l•Mtial in ffoni of n ]»rtiriiUr ino*qtir, Ivins an 
in'aimn of a civil ripbl mat !»■ rnforro«l In amt (ml 

HellfTlOtlS processions — ^MrmWra ol a fvlizioiia l«vU jxmvm the rjpht to 
ron'lurt a rrtiriona jiro"r«*ion vritb Ita a]»j»?opfj»t<* ol*««-n«n"r« alon? a hizhwnj, and a 
mit Will h" azain*t tb<>»" »bo pfrvrnl ihr pnKV^ion with lt< ol>aonnn<T« Tbo 
«nt>hij>j<rni in a tno-jiip or Irmj Ir abirh alait «M a liipb ro.uI cott!i! not fnmj«r1 llip pro 
ccf-ioni-l* to infrrrnit thnr norrhip nhilc iia^'inz the inr**<ittp or trmjilc on the pround 
thvt tlirrp rontiniiom »or*hip tbem Hut no ono m*ct can rliim the pxrhm\o use* 
of 111" hi2hwa> for th"ir aoi>luj»(a> 

Sail lo set ftSfde election o! directors — Snob a amt » of a end natnn* and 
the Court iH rtititlid to taLp coznizanor of It. Tlie matlrra intolvrd in iiirh a suit arc 
not matters of intemal minappmcnt of the rom|>.an% (o) 

Salt to declare Monlclpal election valid >>"« a Hntnet Magistrate acting 
ultra Tires act aside a Municifi-sl elcetion. it nas beld that a suit uoidd lie lo declare the 
election valid (p) 

Snlt for administration of estate of a living Hindu debtor.— ^^uch a s«Jt is 

not cogniubic 1)> a civil Court (g) 

Suits expressly barred.— The Penemlnlooflaii M tint uben a legal right and on 
infringement thereof arc allego<l. a cati«e of action i* diiclnuHl, and imlcss there is a bar 
to the entertainment of a suit, the onlmnr> ei\il Courts arc boun<l to entertain tbo 
claim (r) Tins is in substance the rule lanl doan in the prc*ent sect inn uhich provides 
that suits though of a mi/ nature, are not triable b% (i\il Courts, if the eognisanco of 
such suits IS txprtttly or imp/ierf/y barre*! H) evpressl> barreil is meant barred 
an) enactment for the time Iving m force Thus section 1 1 provides that no Court shall 
try a suit m uhich the matter in issue is rttjuilicala, and section 47 bars a decree holder 
from filing a suit nhen he can take execution proceedings Section b7 of the Income Tax 
Act provides that *' no suit shall It firou^Ar m an> end Court to set aside or mo<lifj any 
assessment made” under that Act ($) Similarly, the Pensions Act 2 1 of 1871, s 4, enacts 
that except as provided b^ that Act, no civil Court shall entertain any suit relating to 
any jiension or grant of monej or land revenue ronfcircil or made by the British or any 
former Government f{) The cogmiance of a sovt b> aeivd Court raaj aNo he imp/iecl/i/ 
barred Thus a suit bj a proclaimpil ’ person who'c property has been attached 
and sold under secs 87 and 8S of the Criminal Procedure Code, 1893, against the 
auction purchaser for its restoration is tmpludlg Inrrcil by the provisions of that 
Code, the remedies of the "proclaimed” person being limited to those provided 
it)~ ^ ^ ^ ^ 


(m) 
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5il A 61 17 AU 151 80 1 t .JS, < JS) 
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for >n tho Codo (m) Tho mere fact, however, that an enactment provides a Bummarj 
remedy m certain cases does not constitute a bar to a regular suit Thus the 
provisions of Act 1 of 1871 do not bar a amt for compensation for wrongful seizure of 
cattle (u) Again a guardian may apply to the Court for possession of hia ward under 
sec 25 of the Act, but this does not exclude a suit for that purpose (ic) Another 
instance is 0 21. r 95 (Code of 1882, b 318) That rule provides a summary remedy 
to which a purchaser at a sale in execution of a decree may resort to recover possession 
from a judgment debtor But it does not say that no amt sMl he to recover possession 
Tho purchaser may therefore resort to the remedy provided by that section, or he maj 
at his option bring a regular suit (x) Further, the jurisdiction of a civil Court is not 
excluded unless tho cognizance of the entire suit as brought is barred (y) The general 
rule IS that statutes affecting tho jurisdiction of Courts are to be construed so far as 
possible to aaoid the effect of transferring the determination of rights and liabilities from 
the ordinary Courts to executive officers (a) It is for the party who sechs to oust the 
jurisdiction of a cim\ Court to establish hw eonlcntioiv (o) 

The bar is gencrallj in matters affecting the Gov eminent revenue but it has been 
held by the High Court of Bombay that the jurisdiction of ciMl Courts to try suits brought 
by Bupenot holders to recover their dues from intenor holders is not barred by sec 85 of 
the Bombay Land Reienue Code lAct 5 of 1879) (fr) The same Court has held that 
sec 4 (c) oftbc Bombay Revenue Jurisdiction Act is not a bar to a suit m which there 
IS a claim arising out of the alleged illegality of proceedings taken for the realization of 
land revenue (c) Some ^lunicipal Acts expressly bar suits relating to the asaosament 
and levy of municipal rates and taxes but the civil Courts have, hevertbeless jurisdic* 
tion to entertain such suits if it is shewn that the assessment is mala ffdo or perverse (d) 
or made on a wrong basis and ultra vires (e) or that the procedure enjoined the Act 
has not boon followed (/) 


Suits Impliedly barred — Besides suits of which the cognizance is expressly 
barred there are suits which are barred by general principles of law, such as suits relat 
mg to acts of State and public policy A civil Court has no jurisdiction to entertain 
suits m respect of acta of State {g) As to suits agamst the Beorctaiy of State for India* 
SCO note under sec 70, Act of State No suit willlie to recover costs incurreil m a criminal 
Court Again a suit will not tie for damages for defamatory statements made m the 
Court (A) The jurisdiction of tbe Court IS impliedly barred m cases where a special 
tribunal is appointed by an Act of the legislature to determ no questions as to rights 
which are the creation of the Act, as in disputed Municipal elections (Al) 
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Ar» n « *ml *111 nnt ||i* for f •t m* Je In thr rounu* of 

a Jolicul I’nvYw-linc Ir ap\rlrorlt« mlnr««. Tlw' pm in I of tlii* innrfplo |. 

• lh»t it ronorm* Ih" f"*! ti'' *n t Ihi* • Iminlitmtion of J i.tim ihit witnr*»o< piving 
th*ir pTi li-npp on oath fn a Court of lo.tirp ahouW not haro lirfore thrir mm Up fpar 
of l>ritu; hara**r<1 Ir *uiti for aUmapm lot that tho ont> iyna1t\ which (lirt aloull 
fncTJr if thpT pire pti Jmop falarlj ahoul 1 lip an in llclmpnt for pcfjun (i) 

Criminal Proccdorc Code 189S.«— \n oolpr made I a a mapirlrato tin ler bop H" 
of the Cnminal l‘romJune Coile cannot lip calW into riuration in a cSrHCourt but a 
ault witlltp for a tlprUratlnn of psrinalvp oarnmihiia of lanl which a nupiatntp has 
clpcUrpd to l>e a jrtit lir hiphwar (j) but not a #ait to c1o«c thp n>a i (i) \o suit lim 
bj a proclalmp.! jwrwon apain«t an anrtion |*urrha(«pr to rpeorer from him j ropertj 
folJ under aoca. S'* an 1 SS of ll n Colp of Criminal rrocT.lurp (f) It it a suit will llo to 
Mt aai Ic an irrrpular mIp unler nee SS (m) an 1 a citil Court has Juris lictinn to 
entertain a »uit for the rreoterj from Corernment of the pfoPppda of the mIo of 
property attached an I aoll un ler aeea &23an 1 631 of the Criminal Procedurp Co<Ic (n) 
Political qacstlons — ^The Courts of Jtntish Inda maj determine tho title of 
proport} situated withm their Jurisdiction belonging to a 3 tatiso Prince though a 
political question is ineolred (o) Put where the real object of the suit is to ecttio tl o 
right of anceession to the throne and the property nght inrolred is onl} contingent, 
tho Court should deel no junwbction (p) 

10. [S 12 ] No Court sliflll proceed ^\ltll tho trial of any 
eu of salt "Inch tho matter m issue is also 

* dircctl) and substantially in issue in a pre- 

\iously instituted suit between tbc same parties, or bctiteen 
parties under whom the} or an) of them claim litigating under 
the same title where such suit is pending m tho same or any 
other Court in British India haaing jurisdiction to grant tho 
relief claimed, or in an) Court bc)ond tho limits of British 
India established or continued by the Go\ernor General m 
Council and liaMng like jurisdiction, or before His Majesty in 
Council 

Explanation — The pendency of a suit in a foreign Court 
docs not preclude the Courts in British India from trying a suit 
founded on the same cause of action 

AtteraCfODS fn tae section — words proceed with tho trial have been 
substituted for tho word try Tho words except where a suit has been stayed 
under section 20 which occurred at the commencement of tho corresponding section 
ol the Code of 1882 tho words for the same rel e[ w hich occurred after the words 
previously instituted suit and the words whether superior or inferior whicli 
occurredafterthowords anj othorConrt bavebeen omitted Thowords litigating 
under the same title are now 
~U) 
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Scope and object of the secOon- — ^The present section proMdes that where 
a suit 13 instituted m a Court to which the Code applies, the Court shall not proceed 
with the trial of the suit, if — 

first the matter m issue in the suit is also directly and suhstnntiallj in issue 
m a previously instituted suit between the same parties , 
secondly, the previously instituted suit is pending — 

(a) in the same Court lu which the subsequent suit is brought, or 

(b) in any other Court m British India (whether superior, inferior or co 
ordinate) or 

(e) in any Court beyond the limits of British India established or continued 
bj the Governor General in Council, or 

(d) before His ^Ia]esty in Council , and 

thirdly, where the previously instituted suit is pending in any of the Courts 
mentioned m cl (b) or cl (c), such Court is a Court of jurisdiction 
competent to grant the rebef claimed in the subsequent suit (q) 

The object of the section is to prevent Courts of concurrent jurisdiction from «im«f 
mnrouily trjnng two parallel suits in respect oI the same matter in issue D, residing m 
Calcutta, has an agent d atCabcutemployed to sell his goods there A sues B in Calicut 
claiming a balance due upon an account lo respect of dealings I otween him and JB 
During the pendency of the suit in the Calicut Court, B institutes a suit against A 
m Calcutta for an account and for damages caused by d s alleged negligence Hero 
the matter m issue m B s suit is directly and substantially m issuo m d s suit , further 
both the suits are between the same parties , therefore, if the Court at Caheut is a Court 
of jurisdiction competent to grant the rebel claimed in B s suit, the Calcutta Court must 
not proceed with the trial of B s suit and the suit m the Calicut Court, being the one 
instituted prior point of time, should alone be proceeded with (r) But if d was B s 
agent at Pondicherry instead of at Cabcut, and the suit was brought by him m the 
Pondicherry Court, the Calcutta Court would not be precluded from proceeding with 
the trial of B s suit the Pondicherry Court being a '* foreign ' Court See the 
Explanation to the section 


The section does not of course empower one Court to stay tho proceedings of another 
Court A district Court exercising insolvency ]unsd.ction under the Provincial Insolvency 
Act G of 1020 cannot under this section stay a suit pending against the insolvent in a 
subordinate Court (a) 


Whether the subject matter Of both salts must be the same— Sec 12 of 

the Code of ISS2 contained the words for the same relief after tho words "previously 
instituted suit Hence it was necessary for tho application of the section not only 
that the matter m issue in the second suit should also be directly and substantially 
in i«suo in tho first suit but that the second suit mutt be for the same relief as that 
claimed m the first suit (^) The words **101 the same relief have been omittedintho 
present section The omission of these words, however, does not materially alter the law 
In a Calcutta case (u) Bankin, CJ, laid stress on the identity of tho subject matter 


(j) Pi<r<i tfaJ V /l/iinarain (l»i9> P Jl no 
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til" twomil* »Trr fnr th«* rfwt»rj ol «!«/• for «Ji{T''rT‘nt p’nrxl* Ih** 

Chi'-f — '‘lliit it mu»t lh*t » Jirlcfuffil for th** nroTrrj of 

»u1>«iN^nrnl r***«<*« «loo« not diffor mrrrl\ «« l>rins fnr • different form of relief It f« llie 
eume itnd of relief for i»nenlirelr*epir»te»al|ect-m»tler, n»inelx,iidet,t which wn^nnt 
in e»i«tenre »t nit nt the time nf the itrrrinu* mil. It dne« not follow, l^rniiw* the 
wor<l«*lh“ Mme relief' *re no loniref in the iwwtinn. ihut »e« in i« itpplirni le to mit< for 
reeoverj' of meoe^^ire rent* It h*«rrrn lieen held that n mit cannot lie ataj-ed if the 
main i»*ue in Imlh the »uit« f* the eame and the enhject nutter of the eocond unit waa 
different from that of the fir*t mitfr). In lhe«eca«e«. the wort!* •' milter in i««iie'’ have 
fieen ron«truetl a* haring: referenee to the entire «ufijert-matler in cont rover*} f>elwcen 
the partiea Hut in a later Calcutta n»e fie) it wa« pointed out that the eection cnnlain* 
no reference to tlie lulijecl-matter or to the ration of action and that one te*t for the 
appliraliilil) of the aection l« whether ona final decree l■e|n(; reaehed in the prexioti* 
mit, aueh decree would operate ai re* judicata In the »iil>»e<|uent Again in a 

ca«e where the fir»l mit wa* fnr dt«<olution of partnership and for account*, and the 
aul>»equent tuil wai h\ one of the partner* for the return of a dej**!! the section wa* 
heldtoappU (x). 


Previously Instituted suit.— Xoto that it n the Jiendcne} of the previou*t\ 
instituted *»ii that constitutes a I>ar to the tnalof thoml>*e«juent suit The word “ suit *' 
includes “appeal” It al«o includcsan appal to llis .Msje*t} inCouned(y) Hutitdocs 
not include an apptifdlion for tnapp'nt to llisMa]e«t} m Couned, for the application 
mat not bo granted at alb and, if granted, the applicant maj not prefer anj appal (*) 
It seems that it does not al*o inctuilc applications under sec. 47 (o). 

Sb&ll not proceed with the triul — T}ie«« word* mdimte tlie action to lie taken 
by the Court under this section. Tho second suit is not to l>e dnmn>*fil as barred it 
IS only tbo fri'if of tho suit that is not to l>e proceeded with That ma\ render tho insti 
tution of a subsequent suit unnecessarj in man} ei«e* tint the section is no bar to thr 
ins/iiidioa of tueh tiitl N’aj. there aro ca«es in wliith il is neces*ar} for a partj to 
institute a regular suit to establish a right claimed !»} him, and failure to institute 
tho suit within tho period of limitation maj preclude tho parts from asserting tho right 
in an) other suit or proceeding Suits referred to in O 21, r C3 (Code of 1882, a 283) 
are suits of this character. Tins section does not dispense with tho necessity of in«ti 
tuting such suits (f<) A suit may bo stayed under tho section even after the hearing 
has commenced (e) 


•• Between the same parties.'*— Tlio mere fact that the first suit is between 
Zand / as plaintiffs and If, A and 1, as defendints, and the second suit is 
between If as plaintiff and Z, / and 5 (not a party to tho first suit) ns defendants, will 
not take the ca«e out of the operation of this section, if tho other conditions of the section 
are satisfied (cf) 

Interlocutory orders pending stay. — A sta} order under this section docs 
not fake away fho power of fho Court tn the atajed suit to make interiocutor) 
orders, such as orders for a receiver or an injunction, or an attacbnient before 
judgment (e) 


(r) Ku/^ran y Komitn (1925) 48 Msd L. J 
88LC 4^1 (_5)A M 874 
(tr) Jinnal liihi v Iloterah Jute Vtll Co (t9S2) 
Sn C \V N 667 110 I C 155, (32) 

^ C 751 

(») 3!ahndn v Cajadhar (1912) 16 C W ^ 
897 16 I C 459 

(k) C^airdAwry Jnmini \alk V S/iJiMjMir 
Zam\ndiry<a (1921)27 CW N 772 75 
I t 251 ( >J) S C 716 

(O iiainappa v Chidambaran (1898) 21 Slad I 


(a) |«s(<iMv rmlnlnrnm)! (1699) 22 Jfad 256 
(5) Semnjnuda y Pareeha (1898) 22 Bom 610 
(c) llaAiriiM %ij*a V 2r<imm (1920) 42 At] 
290 55 I C 89 

(rf) 42 AU 290 55 I C 89 mprn $et al<o 
jrHWnnd T CillA Co (1920) 44 Born 
233 53 I C 519 
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Ss. COTVltaCl 5T0V\d\ng lot place Ot solog.— There « tvothiog in thu aection t 

0 11 prevent the Court from giving effect to an agreement that suits in respect of transactioi 
between the parties to the agreement should be brought in the High Court or Sma 
Cause Court of Bombay (/) 

Revision. — The Madras and Lahore Higli Courts hold that an order under th 
section IS open to revision (j); hut not so the Allahabad High Court (h). The Hig 
Court can interfere under aeo 16 of the Charter (•) 

Letters Patent Appeal— An order atajmga Buft is a judgment under cl 1 
of the Letters Patent and an appeal lies from it to the Privj’ Council (j) 

Inherent power to grant stay.— See notes to 0. 30, r. i. 

11 . [S. 13.] No Court shall try any suit (p. or issue ii 
which the matter directly and substantialh 

esjudieau 40‘4$) has becu directly an( 

substantially in issue in a former suit (23. 38) between the sam 
parties (p, 62), or between parties under w’hom they or any 0 
th^ira claim (p. 65), litigating under the same title (p. 70), in 1 
Court competent to try such suhsequont suit or the suit h 
which such issue has been subsequently raised (p. 72), and ha 
been heard and finally decided (p. 7^) by such Court. 

Explanation 1 . — The expre^ion “ former suit ** shal 
denote a suit which has been decided prior to the suit in ques 
tion whether or not it was instituted prior thereto (p. jS] 

Explanation 21 .- — l^or the purposes of this section, th 
competence of a Court shall be determined irrespective of an; 
TOOvisions as to a right of appeal from the decision of suci 
Court (p. 77). 

Explanation 111 . — ^The matter above referred to must ii 
the former suit have been alleged by one party and eithe 
denied or admitted, expressly or impliedly, by the other (p. 41) 

Explanation IV. — ^Any matter which might and ough 
to have been made ground of defence or attack in such forme 
suit shall be deemed to have been a matter directly and sub 
stantially in issue in such suit (p. 48). 

Explanation V. — ^Any relief claimed in the plaint, whicl 
is not expressly granted by the decree, shall, for the purpose 
of this section, be deemed to have been refused {p.84). 

AIL 409, 58 1 C 00 

(i) Siea rroiad v Tricomdai (1015) 42 Ca 
02a, S7 1 C. 917 
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Lrphuatwn VI . — persons litigate Iona fuJc in re- 
spect of a pu1)lic right or of a pri\*atc riglit clainicd in common for 
Ihcmsclvcs and others, all persons interested in sncli right shall, 
for the purposes of this section, ho deemed to claim under the 
persons so litigating (p. 66). 

Alterations In the section — 

1 Fxphnation 1 1« new Sc^ not«-« uinW the hi^cl “ Former iuh,'' p 33 Wow. 

2 Kxplanalmn n ii ■1*0 new p 77 Itlow 

3. Kxplanatlnn IV to ii<-e 13 o( tho Code of 1SS2 has Leon omitte*! Tlicrroion 
of the omiMion la it«tf<t to I«> that it was hahle to mUeonstniction, and 
that the law was well rttahljihe<l apart from the Explanation. The words 
of the Fxplanation if liierallj- int«rprrtc<i, would trhere parties from the 
har of res judicata uhencrer there existed a latent po«cr of alteration: see 
s. 140, O 20, r 3,and O 20,r 11. 

4 Tlio words “publio right*’ hare been added Into Explanation VI in view of 
the pronsiona of tee. fll relating to pnbhe nuiunees 

Bes Jodlcatn. — The present section deals with the doctrine of res judicata Tbo 
leading esse on the subject is the DucAesso/ Xim^s/om’s caso (i) and the following classie 
passage from the judgramt of Sir \\ ilham do Grey is a statem'nt of the lending principles 
of res judicata 

"From the variety of cases relative tojudgm-ntsbcinggiven in evidence in civil suits, 
these two deductions seem to follow ss generally true firtt that judgm-nt of a Court of 
concurrent jurisdiction, directly upon on the point, 18 as a plea, a bar, or as evidence 
eoncluiire, between the tame parties, upon the same matter, directly in ijucstion lo 
another Court , iteonily, that judgm-nt of a Court of exclusive jurisdiction, directly 
on the point, is, in like manner, conclusive upon the same matter, between the samo 
parties, coming incidentally m rjuestion in another Court, for a diUcrent purpose. 
But neither the judgment of a Court, of concurrent or exclusive jurisdiction is evidence 
of any matter which came collaterally m question, though within their jurisdiction nor 
of any matterincidentally cognizable, Qor of any matter to bo inferred by argument from 
the judgment *’ 

This passage summarizes ths law enacted in this section The rule of res judicata 
is readily distinguished from the rule in ecc 10. for tho latter relates to a res sub 
judice, that is, a matter which is pending judicial inquiry , while the rule m the present 
section relates to res judicata, that u. a matter adjudicated upon or a matter on which 
judgment baa bean. proaouiux<L Section IQ bars the trial of a suit la which, the matter 
directly and substantially in issue is pemfintj adjudication in a previous suit The present 
eection bars the trial of a suit or an issue in which the matter directly and substantially 
in lasuo Aus already been adjudicated upon in a previous suit Thus If A sues B iot 
damages for breach of contract, and the suit is dismissed, a subsequent suit by A against 
B for damages for breach of the same contract la barred This is the rule of res judicata 
stated m its simplest form Tho question of A’a right to claim damages from B having 
been decided in the previous suit, it becomes res judicata, and it cannot therefore be tried 
m another suit It would be useless and vexatious to subject B to another suit for the 
same cause Moreover, public policy requires that there should be an end of btigation. 
The question whether the decision is correct or erroneous has no bearing on the question 
whether it operates or does not operate as rea judieata (/) , otherwise every decision 
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would be impusmetl as ctioneous and Iheiw would Iw no finslitj (hi) The rule of res judi 
cata may thus be put upon two grounds — tlioone, the hardship (o the •ndutrfuaf that he 
ehould be vexed twirefor the same cause, and the other, public polle^, that jt isjn the 
interest of the State that there should be gnettd of Irtigatton (n) Putting it in another form 
it taay be said that every suit must be sustained by a can‘»eof action, and there js nocaa^e 
of action to sustain the second suit otA, it being «i<riF<din the judgment in the first (o) 
Ees Judicata and estoppel — Res judicata is BOtOetimes treated as part of the 
doctnne of estoppel, but the two are cssentiallj different Fstoppel is put of the law 
of evidence ind prevents a man from sajing one thing one time and the opposite thing 
at another tiroe while res judicata pueclades a man from avowing the same thing in 
successive litjgations|ji) Mahmud, J , in Stfa Rom v .dimr D<ga>n ( 5 ) said • — “ Perhaps 
the shortest wdj to desenbethe difference between the pica ofrrsyudHrij/o and an estoppel, 
IB to ear that while the former prohibits the Court from entering Into an inquiry at all 
as to a matter alreadj adjudicated upon the tatter prohibits a j«r/ya£tcr the inquiry has 
already been entered upon from proving anything which would contradict his own 
previous declaration or acts to the prejudice of another partr who relying upon thoso 
declarations or acts has altered his position. In other words reg judicata prohibits an 
inquiiy la fmrae, whilst an estoppel is only a piece of evidence ” 


Suit — Section 11 applies in terms to cases where the matter 10 i<«ue m a subsc 
quent suit was m issue in « former ' suit A “suit” isa proceeding whichis com* 
mencecl by a pUmt (s 20} The section is not exhaustive, and the doctrine of res judicata 
has been extended to adjudications m )>rocoe<liDgs other than suits , sec note * Section 
not ethauBtire, on p SO below Some caset extending the doctnne bejond the limits 
of the Oode hare given a more evtcnsivo meaning to the word tint Thus when probate 
was refused after a eontentioun proceeding, the judgment was held to ojierate as res 
jud cata for «er 2&5 of tho Indian Succession Act, 15)25, requires tha proceeding to tahe 
the form as far as possible of » suit (r) On tho other hand although an application to 
file a private award is required by Sch II para 20^ to bo numbered and registered as a 
auxt a refusal to file & private a'vard has been held not to operate as res judicata (») 
la a case decided under sec 10 of the Code it was said “ the term suit is a very com 
prehcnaive one It is undofstood to ajiplv to any proceodiag m a Court of Justice by 
whicli an individinJ pursues that reu'edy in a Court of Justice which the law affords 
him, that the modes of proce<“dJag may be various, but that jf a right is litigated 
between parties in a Court of Justico the proceeding bv wfuch the decision of the Court 
is sought is B suit ( 1 ) It has been held that ao m«olveney proceeding is not a suit for 
the purpO'=o of this section (w) 

Fortner suit —The expression former suit moans n previously decided suit, and tho 
same interpretation applies to appeals Explanation 1 confirms previous decisions 
to tho same effect (t) It matters not that the previousiy decided suit was instituted 
subsequently (w) 
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Solis tried tocciher— one Judgmeni— <« » cfndift f( «WiMnn« *1 to 

if t«n »nii> inmlnn? nimmon i**!!*** nn* t f fn ono jiMUm<’nt »»n<l nn 

upl' al i* filM tl'*' •I'vTro Jn on** »n 1 n »t in th** ntlirr th*> m\ttfr in tSo 

lii!t*T »>iit n** J'l ►'» that it r*nnot I** nv>|<*n*‘*l in th** upf***! Tlio 

I<TT>jw n Irr»n<^ cf Jn m« in «lifl*’n*nl llish Cimrti i« m Ui-onr of tho Mcir 

tlisl tl)** judgment n'>t i»pi»-atr«l d ■**« not Iiwmn* n** ju'lirAU (x) Thu on 

til" ntiiind th»t » iWi'ion pixxn •imiiItAt}*>»«i«l> cAnnnl hai 1 (o }•* i\ dccHion in a 
formfr Hilt Tli«* r«ln» (y) And lUnimcin (J) Hi^h Court* on tJi'* othi'r fiand ajijiIj tlio 
nilr cf r*** judicii» Th'-n* I* on«* dm«n»n of th** CaIcuKa Hi^li Court m «hich 
MooLrr;*^, J , Applinl the rulo of rr* judicAtA (a) I ut tin* ua* <Ii*Ajij>roird m A later 
d<xi*inn ol tl'o **me llicli tViurt (1) In tin* Kter tA«o tliero «rro cro** Auit* on an 
Afwunt .1 rued Jt atlepn;: tliat mone\ wa* dim to fiim (.1), while Jl Aued .1 alleging 
that mnne\ »a* due to him (II) The«c two auitH were ron*nlidited and tried a* ono 
FUit Imt two deeire* were pit*«e<L In ono deereo .1 a auit WA* di*mn«ed, and in tho 
other Ifn suit »a« jArtU «lecrre<r -1 App'Ateil from tho deerro di*mi**ing hi* suit but 
did not Apjical from tho ilecreo partly Allowing Ifg suit Tho Court disApproicd of 
Mookerjee s decision And held that A s appcAl wa* not barred bj* re* judieatA Tlio 
Court <Ld not refer tho cv«o to a lull llenrh to hATo Mookerjeos judgment oecrrulcd 
because it considered that tho cam did not stnctl^ fall within tho rule of res 
judieatA fnr the finding that A owc<l Ji something wa* not m is*uo in a suit where 
A claimed relief again*! Zl. 

In Ghatufinm SiajA T UfioJt Stn^h {<) A, a mortgagee, sued //, tho mortgagor, to 
reco\cr tho amount duo on a mortgage Tlio muniifl pa*«ed adeere© for A and directed 
each partj to bear hi* own co*ts A appealed a* to co*t*, and li filed a separate appeal 
a* to tho amount found duo on tho mortgage lloth appeol* were di«]io«cd of m ono 
judgment which redueed tho amount paj-alite on the mortgage and awarded A pro 
portionato costs, Imt two decree* were drawn up ono for each appeal I filed a second 
appeal again*! the reduction of the decretal amount in // k appeal, but did not appeal 
again*! the decree in hi* own appeal It was held that tho decree in that appeal did 
not operate as re* judicata a* A lia<l no reason to appeal from a decree which did not 
prejudice him Tho hull Bench approted of the decision in Dnmodhnr Dna t i^^eo Itam 
Dn$ (d) Tlus was also a case of ono suit and two apjicals A sued H his agent to 
recover profits made by tho sgent in dealings on bis own account A a claim was 
decreed in part A and B both apjicaled and tbo Court dismis«cd A s appeal and 
allowed ITa appeal Two decrees were drawn up which were exactly similar A filed 
a second appeal against the decree m his own appeal and it wa* objected that the appeal 
was barred by res judicata a* he had not apjualed against tho decree in £ s appeal 
The objection wa* otcrruled on tho ground that the two decrees were in substance one 
decree Tho Full Bench also distinguished the ca*e of Zahana t Debia (e) In this 
case there were two nial suits for pre-emption filed by two claimants A and B B was a 
defendant in ^ s suit, and A was a defendant in Ba suit A s suit was dismissed and 


(1023) T5 I C 5-0 (31) A P 8’3 
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B 8 suit was decreed <1 filed an appeal against the decree m hia suit but not against 
the decree in P s suit The Full Bcneh aaid that it was not necessary to inroke the 
principle of res judicata for ^ had lost his right hy allowing B a decree to become final 
against him A later Full Bench has followed DamoJkar Da* a case holding that decrees 
m cross appeals in the same suit aro in fact one decrea (/) 

Salts tried together— separate lodgments —if tn o cross suits are tned together 
and the same issue is tried and disposed of in two separate judgments the omission to 
appeal from, the decree m one suit will mahe the decree in tho other fcs judicata bo as 
to bar the appeal (g) 

CODdltlons Of res Judicata — ^It is not erery matter decided m a former suit 
that can be pleaded as res judicata in a subsectuent suit To constitute a matter res 
judicata the following conditions tnusi concur 

I — The matter directly and substantially in issue in tho subsequent suit or issue 

must be tho samo matter which was directly and svlstanhally in i«“e 
either actually {Bxphnalton III) or constmctirely [Explanation /F) in 
the former suit fpp 4.1) 62) 

II —The former suit must h^ro been a suit between the tame parlies or frelireen 

jwrliee under trftom they or any of them eJatm Explanation I / is to bo 
read with this Condition (pp 62 70) 

III — The parties as afoKsatd must haco Uufiud under (fte *atne {die lO the 
former suit (pp 70 72) 

IV —The Court which decided the former suit must hawe been a Court tomptlent 
to try (Aeeu6r<guen( suitor the suit in which such issue is Bubsequeutly 
raised £ip/ananon 11 is to bo read w ith this Condition (pp 72 78) 

\ — ^The matter directly and substantially m issue in the subsequent suit 
must hare been heard and finally decided hy the Court in the fiftt 
auit Eaplanalion T is to ^ read with this Condition (pp 7& 86) 

The above Conditions are considered in order 


CONDITION 1 

Matter directly and substantially in issue 

hlattcis m issue may be classified as follows — • 


matters in issue 


■Matters Jireclly oud Matters coUalerQlIy or 

jufcemHlitiWy in issue incidentally in issue 


A — actually in issue B — conalrvtliiety m issue 

(Explanation 111) — p 41 (Explanation 11 )— p 48 


\ 


A. Matter actually in issue 


'Cause or action distinguished from matter directly and substantially iQ 
Issn^.— The esprosion used in see 2 of the (Xide of 1859 was “ cause of action ” As to 
that e'^pfcggion their Lordships of the Pnvy Council said m AriaAna Be/ian Jloy x. 

.4W-^nala^ (1908) U8 AU w ^ 

811 213 snd LaKhmi v l!hiilh (IS^S) 




oOuv Aflitm (Ip^S) 50 An 617 H3IC 
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Prryr’r'tn C^f>i/^rrt*irf (J) : “Th<‘ r»prr«ijnn *fnu»»* nf tctnn * cannot lir t-jVrn in ill 
Iilcml unci mf'*! rr«triclcfl wn«»*, I Ht h rwcTcr that pi»v l<r, I r tho prnrral I»w whrrr a 
natcnal l«*w" ha« lirrn tnM antj (Irtcrminnl IwtuTcn the «ame j».\rtie« In a proper i«iiil, 
«n<l in A comi'etcnt Court a^ t j lh«* »tatua of one of th^m in relation to the other, it 
cannot, in thejr opinion, lx* A?»tn trie»l m Another iuil l>el«Ten them ' The cx 
I’rra'ion *‘tn»ttcr ilirrctlv An‘l *«t>*tAnliAnv in Imuc’* araa finit introiliiccil m the 
conT«p3n<linj; B'x-tion {■. 13) of the CjiIc of 1877. 

Matter dlrealy and sabstaotialljr In Issac: Explanation III->It m not 
cnotiph to ron*titute a niAtlcr rra jixliratA that ittmr in i^nie in the former suit. It is 
further tiecmaary that it mual haae Iccn in imik* «firrf//y on<f A mstfer 

cannot be aanl to hare I'ccn “dirrctly Anil aub^tantiatlv ' In iMue in a suit, unlcM it aria 
tillf/jrd 1 V one parla onti dfmtd or adtoilUd, cither rsprr«*l> or hj newwary 
implication, la theother It is not enough that the matter aiaa flf/rjrif bj onopartyfi) 
At the same time it is not neccaaarj to constitute a matter *' directly nnd substan'iall^ ” 
in ia<ue that a cfirtinet laaue should hare (■een raised upon it , |l la sufficient if tho matter 
aiaa in issue in 0) “The application of the rule [ofres judicata] by 

the Courts in India should be influenced b^ no technical coiasidcrations of form, but by 
inoffer of tubil'inft aritiun the limits alloared b) laar *' (i) Thus if there is A mutual 
Account bctaiccn .•! and fl, and A sues Ji and obtains a decree on the account, a subse- 
quent suit bj B Against A on the same account for the same year, though bepnning 
and ending about a month earlier, anil be barred as res judicata (f) On the same 
principle an issue anil be res judicata if the judgment of an appellate Court shoaas that 
the issue arai treated as material and was decided, allheugh the decree passed merely 
alSrms the decree of the lower Court nhieli did not deal with the imuc (m) 

Matter collaterally or Incidentally In Issoe— Krery smt muei maoire a 
matter “ directly and substantial!} “missue It moy also mrolre a matter 'collaterally 
or incidentally ‘ in issue To constitute a matter res judicata it is necossar} that it must 
be in issue “directly and substantially in the suit under trial, and that it must hare 
been in issue also “ directly and substantially,’’ as distinguished from " collaterally or 
incidcDtally/’in a former suit 

A finding on an issue must bo distinguished from an opinion as to the effect of a 
piece of cTid'nce In a suit for rent by A against B the Court held that a rent note m 
which certain land was not included was genuine B then sued A for a declaration that 
the land was in fact part of his holding In this suit the question of the genuineness or 
the rent note Is not res judicata for the finding in the first suit is not the decision of an 
issue but an opinion as to the effect of a piece of evidence (n) 

All matters inroUcd in a suit may bo ‘ directly and substantially ’’ in issue, but 
they cannot all be “ collaterally or incidentally ’’ m issue A coffoferal or incidental 
issue IS one that is ancillary to a direct and eubstantive issue , the former is an 
aurifiary .ssue, the latter the principal issue The expression “collaterally or 
incidentally ’’ in issue implies that there is another matter which is “ directly and 
substantially’’ in issue 


(A) (1675) 2 lA 2S3, 285 1 Cat 114 liS 
bee also Ciooryomonee Vasree v 5i<'/ia<>uii4 
(1873) lA Sup aol.212 218, 12 Drag 
L R 301 

(i) Sheo Ralon v Shfo Safuti (1884) 0 AS 358 
362 Stama CAum v PrMunno (1879) 
5CLU 251 


V BuhunChotteyilW'yO CLJ 


(1) Shtopanan t Ramnandjn (1918) 43 I A 


) 43 Cal 894 708 33 I C 911 


(m) 3/K/Mpur Zsmtitdarif Co Ud T 2>arah 
AsrayiA /toy (19241 61 I A 2J2, It 
C»l 631 80 I C 827, ( 24) A PC 141 
IrrfonnefV Roftiniort (1930) 57 I A 208, 
8 Rang 326 130 I C 319, ( 30) A PC 



42 


CIVIL PROCEDURE CODE. 


Distinction between matter “directly and substantially” In Issue and 
matter collaterally or incidentally” inlssne— The leading case on the subject 
\s Barrs r Jacl«on(o) Fverj suit wtial mvoh* a matter or matters m respect of which 
relief is claimed bv the plaintiff It nay aho in%olTe matters which, though there is 
no relief claimed m te«pect of them, are brooght in issue for the purpose of deciding 
matters in respect of which relief is claimed 

Matter directly and substantittUy »» issue — Eiery matter in respect of which relief 
IS claimed in a suit is ueces'iarily a matter “directly and substantial!} ’ in issue 
lUusiraltoHS 

1 A sues B for the rent due for the year 1007 The defence is that no rent is due 
Here the claim for rent is the malterin respect of which relief is claimed This therefore 
IS a matter “ directlj und BubstantiaUs ’ in issue 

2 A sues B (1) for a declaration of title to certain lands and (2) for the rent of 
those lands B denies A a title to the lands, and contends that no rent n due Here 
there are two matters m respect of which relief is claimed, namelj, ( 1 ) the matter of title 
and (2) the claim for rent Both these are matters “ directly and substantial!} ” m issue 

Walter eollnl'rallj/ or ineufeutaKjr »i» tijue —A matter in respect of which no relief 
13 claimed but winch is put in issue lot the purpose of enabling the Court to adjudicate 
on a matter m respect of which relief is claimed may be ‘ directly and substantially *’ 
in issue or it may be in issue coHalcrall} or incidentally ’ It would be a matter 
*' directlv and auhstantially in issue, if it was necessary to decide it to adjudicate on 
the principal issue and if it was decided m fact the judgment was based upon that 
decision, otherwise it would be a matter collaterally or incidentally” in issue A 
matter cannot be directly and substantially m issue if the judgment would be correct 
whether that matter exists or not 

iff ual ration 

A sues R for tent B pleads abatement of rent on the ground that the area is less 
than that entered in the lease The Court finds that the area is greater than that shewn 
in the lease The finding as to the excess arc* is not res judicata for it is only ancillary 
to the direct and substantial issue whether the area is equal to that shewn in the lease 
orlcsslpj 

Examination of pleadings and Jadgment — IMiether a matter was directly and 
substantially in Issue in a former suit is to bo determined by a reference to the plaint, 
the written statement, the issues and judgment Even if a point is not properly raided 
in the plaint, jet if both parties jom iisue upon a matter in dispute the decision will 
operate as res judicata (q) The decree majr also be referred to, but it is not enough to 
refer to the decree tcilftoul the judgment, for a decree statea merely how a suit la disposed 
of, and it 18 in the judgment that the findings on the issues are recorded (r) The judg» 
ment is admissible under s 40 of the Evidenco Act Seo O 20, rr 6 and C 

Soils for rent or other recorrlng llabiUty. — ^The distinction between a matter 
ditectlj and substantial!} in issue and a matter collaterally in issue is well illustrated 


(181211 \ AC ChC8< 5«9 
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by »Tjit* for rrnt or for othrr rrcvmnp lubititr Th>'i>e m*y !■*> ditiJM Into thrw 
cla»vf>, nsmrh — 

A — ^\ hrro the f r*t f iit Ii for rtnf an ! the »«b«eqiirnt atiil for Itllt 

!t — ^\ here l>oth »uit* art* for real or other reetimns lial llll^ 

C,— At here l>oth »uit* rrUtc to rale of rent or to the nrta for «hich rcr>t i* pojablc 
t ftrft tv tl for real, tvf tfqvrnt tnti for hllr .—In tliii ch*s of raK'H It i* cicnr that 
the ruf valient luit Wme one f' r Itife. the question of title is a nuitler ‘ directly and 
au!»tanti<lh in i«*ue in that mit AMichcTer |>nrt\ thrrrforr n»i*e» the jlca of res 
jii IicatA in that siiit must shov that the question of lilU «ai sNo directly and aub 
at.mt>atl\ in issue in the former siut. ttuit i« in the j rrvtotisl> drei led suit If tho 
question of title vas in i<sue in irsmlireiyin tie former still it troul ] hca matter tluit was 
** directit and rubstantiatlj in issue in that suit Ilut if the iMue m the former suit 
di I not rover the enfire question of title, m other nords if it fell abort of going to I fie vtrt/ 
r ni of the I i(/e, and was cunfinctl onl) to some of the mtidenti of title the question of titio 
wniill be a matter whieh was ‘collaterally or incidentally *' in issue in the former 
suit («) 

In the following illustrationa tt is assumed that the other conditions of res judicata 
arc fulfilled 

IttuiUaUotit 

(a) A, claiming to be the <h<1a and heir of a decrosed moAuii/ sues D for rent of 
certain lands forming furt of tho estate of tho moAurI C claims tliat be. and not A, 
IS the (heia and heir of the deceased and tliat he is entitled to the rent C is thereupon 
joined as a defendant to the suit The issues raised ar^- 

1 AAhethcr A or C is the cAefoand heir of the inoAunt ^ 

2 AAhctlier any and if so what rent is due from I) t 

The Court finds that A is the eA'fo and heir of the inoAunt It also findsits 2.500 
due by D for rent and A s claim is decreed 

Subsequently C sues A for a declaration that bo is the cAefa and heir of the moAunt 
and claims that as such he is entitled to tho vholt of tho property left by the 
fnohunt A contends that the question who is the chela and bcir of the deceased, is 
res judicata Is the question res judicata * The ansuer is that it is for though the 
former suit was for rent, the entire question of title to tho property of the deceased was 
directly and substantially in issue in that suit and it was decided against C Tojionidhee 
s 5r«^paHy<l»80) 5C»1 SIS Sec also Co6ind v TaracA ( 18"8) 3 Cal 145 end //are 
irisAna V GoarAari (1932) 00 CaL 1200 141 I C OO (32) VC 894 


(b) A Alliniia, tliesle&vittga vidowaniJa brotberC The widow sues Ji ior rent 
of certain property forming part of the estate of her husband C claims the rent on the 
ground that it was the yoint property of himself and his deceased brother and that he 
b’cameentitle I toit by survivorship C is thereupon joined as a defendant to the suit 
The issues are — 


«) 


1 A\ hether the deceased alone received the whole rent of the property in his 

lifetime, or whether the rent was received by him jointly with C t 

2 A\ hether any and what rent is due by D I 


Cobnrfv TnrKci (1878) 3 Cal 145 iJaWte 
V ilojiohur ( 18 B 8 ) 15 Cal 50 15 I t 
1*7 Aoawiforv JioABn<tni (180S) ^ 
Cal 130 DicvrlanUhs / /imcAsKf <18901 
6 Cal 4"s Arni'n'il V 1 umar rrukna 
(I9‘’6) 47 tLJ SJ6 07 IC 01 ( «) 
At l-’S ilvgtaKetIo y J/an M (10)0) 


57 Cal 371 I"? I C "63 ( 30) A C 5 9 
5tfrrn<fra VsM v Kamaihva Vnrsis 
(1930) 3 loro L.R 515 lij IC 11a 
( 30) A rc 45 Sangangavyht V JIan 
niai<t3n Ola (1931) 33 Bom B It 1303 
130 It 801 (3Z)A U 3 
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The finding on the first issue is that the deceased alone received the whole rent 
m his lifetime (The finding on the second issue is nnnecessarj for our present purposes ) 

Subsequently C sues the widow for a declaration that he and his brother were joint, 
and claims the said property by right of survivorship The question whether the 
deceased and C were joint or separate is not res ludtcata, for it was not “ dircctlj and 
substantially ’ in issue in the former suit It was in issue m that suit only “ collaterally 
or incidentally , for it will be seen on referring to the first issue in that suit that it did 
not cover the enlire question of C’stifte, butrelatcdmercly to the joint or separate receipt 
ofrenl Run Bahndur v LueAo Aoer( I88S) 11 Cal 301,121 A 23,Srtkartv Khtlish 
CAandra (1897) 24 Cal 5C9 

B Both suifa Jor rent or other ret-vmng Iia&iltfy — The rules which apply to the 
preceding class of < ases apply also to this class Thus where A sues B for rent due for a 
jiarticulor pertod and the defence is that A has no title to the land o! which the rent is 
claimed then, if a direct issue is raised and decided on the question of title, the decision 
will operate as res judicata in a subsequent suit by A against B for the rent for a subst 
quent period either of the same (t) or other («) property held under the same title But 
if there is no dii-ecl issue raiscdon the question of title, and the finding falls short of going 
to the lery root o/ fAe title upon which the claim for rent is based, it svill not have the 
efieet of res judicata If the question of title Is gone into in the previous suit as if 
the right of rent were sought to be established not/oron« port icalof year, but once for oil, it 
will be said to have been directly and tubtlanliaUif m issue But if the question of title 
IS gone into in the previous suit as if the right of rent were sought to be established not 
once for oil, but for one particular year, it will be said to have been in issue coUaterally 
or ineidentolly The same principles apply to other cases of recurring liability such 
asmalikana(v) maintenance (u), interest (x), annuity (y). &e 


/(lustrations 

(1) AsuesBiorrcntduefortheyearlOOS Thedefenceistliattheland is rent free 
An issue is raised, ‘ whether the land is rent free ’* The Court finds that the land 
IS rent free, and A s suit is dismissed Subsequently A sues B, claiming rent for the 
year 1904 B again sets up the same defence, namely, that the land is rent free Here 
the question of A s right to rccorer the rent having been ** directly and eubalantioUy" 
in issue in the previous suit the suit for the rent tor 1904 is barred as res judicata 
HatAalHossv //*«ro (1874) 22 R 282 , t entafacAolapati v ArisAna (1890) 13 Mad 
287 , Xatesa v T enlatarama (1907) 30 Mad 510 , Duarla Das v Alhay Singh (1908) 
30 All 470 

(2) A sues B for rent in hmd for betel trees lot the year 1897 98 alleging that B 
was liable to pay B applied tor time to file a wntten statement which was refu«ed 
The only issue raised was as to the amount of produce and the suit was decreed Kext 
year A again sues B lor rent m hind tor 1898 99 and B pleaded that he was not liable to 
pay any tent Here the question of Bs liability tor all years was not alleged m the 
previous suit and was not therefore directly and substantially in issue and that suit is 
not barred by res judicata 1 isAnu T Ramhng (1902) 26 Bom 25 


It may here be observ cd that each year s rent is in itself a separate and entire cause 
of action, and where a suit is brought tor the rent due for a particular jear, a judgment 
obtamedinthat suit, whatever the defence may have been, would seem onlj to extend to the 
eubjrct ma/(iro/<Ae ami and hence the landlord u at liberty to bring another suit for the 


(0 


<• xiMMVnv autdO ;^{ (tgSS) 11 All 119 


CariAolAv 15*i/7iront (1881) 10 Cal 007 
(r) JVUaliAaiV ilai £Aur( (1003) 27 Bom 418 
(x) £aMinm> Runt (1882) 4 AU 55 
u) Drarta Dal v Mhaj Sin}?i (1008) 30 AU 



IlKS JUDICATA. 


45 


rtti yrnr » rrnt an 1 thi* i« kt lilwrly to iip M lJ<Tf fuif iinv iJrfpncc hr tlitnLs 

I'roprf Thr »1iOvp proponiion. ho»tvrr, !■ to thU. «rnl h'-rr compu in the 

•lortnnr of tru ju lir*t*, th*t neither {^rtr l« *1 lil>ert« to rr ojien In the nuit for rent 
for the nejl jr»r •nv «nie»tifm th^l PutieUnlUIlT unil nrfe»«jiriK ttiec! nnd deter* 
mined lietwem them In the riiit for rent for the prtrtovs ynr{t) h or the e»«enee of the 
doctrine of re« judicatA lx that where a materiof tttve hat been tried and ilrtermined 
lietreen the mme partie* In a pm{>rr auit and in a com]<etrnt Court aa to the «/<ifua of 
one nt them in relation to the other nr at to a or (i(fr rtaimed either of them 
B^ainvt the other, it cannot apain be trieil in another »uit bet ween them (a) 

Jfainrenonce — Aa rrparda mamtenanee, it ia to be noted that a decree for maintc* 
nance at a particular rate ia no bar to a aub^equrnt auit for maintcnanco at an rn^dneed 
rate on the ground of altciT<l circumatancea, for the rate of maintenance is a Tanable 
quantity chanpng from time to time acconling to the circumstances of the parties 
affected bj the decree (&] Ilut a right to maintenance maj be barred b} res judicata (e) 

C liate tif rent or arta for irAicA real M j^yolte — In this class of care* also both 
suits arc for rent, the first suit being for rent fora particular peiicd and the second for 
rent for a subsequent period The matter which i* piradrd as rca judunta is not tho 
plaintiff a filfe to the land of which the rent fs claimed, Lut the rale of rent or tlie area for 
whichrcntiapajahle If theCourtlntheiirstettittricsand dcterminestliei<8Ue, “what 
IS the proper rate of rent,” or *'»hat is the proper area for which rent Is pa}ablc," 
the issue relates not tncrclj to tho tent for a particular period but to the rent pajablo 
forthefuUtermof the lease, and thoqucstion as to the rate of rent or tho area as the case 
nu} be w*!!! be res judicata in subsequent suite for rent for the remaiiung period of the 
lease (d) 

Ex parte decree — Et parte decrees operate to render the mottcr decided res judi 
cata {<), and the defendant's failure to appear will not dcpti\o the plamtilf of the full 
beneht of his decree (/) But m theeaseof asuit in whicha dccrccis passed ex parte [see 
0 D r d, Code of 1882, e 100] tho only matter that can be directly andsubstan 
tully ” in lasue is the matter in respect of which relief has been claimed by the plaintiff 
m the plaint A matter in respect of which no relief la claimed cannot be ‘ directly 
and substantially ’ m issue in a suit in which a decree is passed ex parte though the 
Court may hare gone out of its way and declared the plaintiff to be entitled to relief in 
respect of such matter In a case where an Insolvency Court made an ex parte order 
declaring a mortgage to be Toid although no motion to that effect had been made by 
the Official Receiver, the decision could not operate as rca judicata for the matter waa 
never directly and substantially in issue (9) 

Iltuslralwn 

A sues B to recover Rs 600, being the rent due for tho year lOOG at the rate of Rs 2 
per square yard A does not pray for a dtelamlton in (As suit that the rale of rent is 
Rs 2 per square yard i? docs not appear and a decree ex parte is passed against him for 


(1) A060 V Feyj&uz(18"S) I Cal 202 

(a) Eruhna v Dunican (1674) 1 Oi 144 2 I 


(<) 


V farfrsRantfa (lO-’S) 43 C L J 135 eS 
I C 130 (S6) A C ess bee al«o Itajah 
0/ liamnad v Eamanathatiramt (19.1> 
4(»sd 514 63 1 C 20 j (21) AM 306 

tiara C^ndra v Ber a (tOlt) 13 C L J 
36 6 1 C SCO Itak Evmar V Ahmaddt 
<101”) 17 C W N 627 16 J C 911 
Jlahamnad Gauhar v Aamiraddm (1913) 
18 C \t V 33 2’ I C 883 Sarojini v 
laihl (19-5) 29 C W N 253 85 I C 
1.3 ( 25) A C 4»7 

fi)ra/3/cAin>v CAin((imen{(1001) 5 C W A 


Ckenchavya V Bapagya (193”) 62 Bfad 1. J 
177,138 1 C 81,( J’)A 11.233 


U) 

(S) 
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Es 500 Sub'pquently 6ues B for rent doe for the year 1901 al«o at the Batne rate 
B appears at the bearing, and contends that the rate ts Be 1 pet equare jard Bisnot 
precluded from raising that contention, for the question of rate was not “ directly 
and substantially” in issue between A and B in the former suit, and it cannot 
therefore be res judicata Even if the Court m the former suit had declared that A was 
entitled to tent at the rate of Rs 2 per ^oare yard, the question of rate would not be 
res judioata for A had not ashed for a declaration in that suit m respect of the rate of 
rent A s claim in the former suit was merely for arrears of rent amounting to Rs 600, 
and the decree m that suit has no greater effect than evidence that Rs 500 was due when 
the decree was pas*=ed Had A in the former suit also prayed for a declaration in res 
pect of the rate of rent as part of the sulxtantire relief, and had the Court then declared 
that the rate of rent was Ba J, the question of rate Mould have been res judicata though 
the decree was pa«'ed ex parte , for it would then have been a matter “ directly and sub 
etantiallv in issue VatfAusiidun t Srae (18S9) 16 Cal 300 

A suit to set a«ide an ex parte decree on the ground that it was obtained by fraud 
may be barred bv res judicata if an application to set it aside on the «aQie ground has been 
dismissed under O 9, r 13 See note under that rule, ‘ Ei parte decree obtained by 
fraud ’ 

Suspension of rent — If the landlord a suit for rent for a particular period has been 
dismissed on the ground that the premi es are let for one rent and that be has dispossessed 
the tenant of part of the tenure , then if the landlord sues again for rent for a subsequent 
period, the tenant claiming a suspension of rent must again prove that be has been 
kept out of possession during the period of the subsequent suit This is because the onus 
of proving eviction Is on (he tenant, and (be subject matter of t be two suits is different (h) 

Decree for iQjQQCtlon aad res Judicata— 4 sues b for an injunction restrauung 
B from doing certain acts The injunction is granted B repeats the acts complained 
of in the suit A ogam sues B for an injunction The suit is barred as res judicata, for 
the relief claimed is covered by the injunction granted in the former suit, and A s remedy 
IS to proceed against B in execution of the decree (O 21, t 32] \\here the decree u 
passed by a chartered High Court, A may proceed against B for contempt (») See 
notes to s 50 below 

Suit under s 77. Registration Act and res Judicata — li » suit under s 77 of the 
Registration Act to enforce registration ol a sale deed is infructuous, the purchaser is not 
debarred from suing for specific perlormanee of the contract of sale (j) But when a 
partv refuses to admt execution on the ground that the document has been materially 
altered and the Court finds in a suit under s 77of the Registration Act that the document 
has been mstenallj altered the finding operates as res judicata in a subsequent suit 
between the parties {L) 


Decree lor restitution of conjugal rights and res judicata — -i sue? b, his 

wife for restitution of conjugal rights Restitution is granted and B goes and lives with 
•1 (that IS to say, the decree is satisfied) B again leaves A, and A again sues B for the 
eanie relief Tbo smt is not barred as res judicata (I) The distinction between this and 


the CA<o of an injunction is that while m a suit for injunction the defenilant is for tier 
fi-str\incd from doing the acts complained of, tba wife cannot bo directed in a suit for 
n •'titi'tion of conjugal rights to live with her husband for the rest of her life, for many 
things maj occur entitling her to lease him, eg , gross crueltj 


f n \ flaruh/titift Xtf (1013) i 
V) .17 113 1 C 3 1 < 33> A C I 

'•'Iran v tka ar tl9vl) S3 AU 


I C 661 ( S ) A A 96 

(1) DiftynJra v JoO'crhaiutra (1024) 39 Csl 
I. J 40 "U I 1. 5 0 ( .4) A C 600 
(U CriAaifdis Tarrod (lft94) 18 Uoin 3.7 
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COStOCl — \ m'Tr n'*fntirP fm ling th%t * niMnm f« nol f-mml will rmt 
TT** jii li'-alu, for on" tn»n m»r pmrr non* lh«n »noth"r (m) 

Decree for possession condUlonal on payment— "I itt m a unit ilio lioir« 

of A MAhomolAn AgAin«l hi« 1 >w in pn«»o««ion of Jii« o«tAtr in ti"n of Ii*t ilowcr n 
«l"rrr" i« AgAm*t Ii"r tfiAt th"r About I hAtr po««r«*ion of tli"ir »Jiirr« of (Ii" r«tAtP 

Mjton jiAMnont of a pmp<irtionAl«' |wrt of tlio <lo»cr «!i't I uithm "is montfi' An<I thnl 
iijion fAiliin* to fiA% thnr Auit aIiouI I I .0 ili«mi«<M. ahiI tlio j lAintifTi fnil to jw% within 
Aix month* tho il"<TTo H no l>Ar to a Aul>*oqu"nt Auit for inimniiAlo pf>**r**ion I j tho 
• »m" jilAintifl* AgAin*t tJir tri low on tho (^nninil lliAt tho ilourr ilrht liAil m the monntimo 
lawn AAti*fi"<l out of th" inromi' of th" r*tAtr in tlio hAn !< of tho wi low (n) A right to 
gnt po««"«»ion of l«n(f At the lUto wlien tho Auit to treotrr it l« in*titutcit i* a uholh 
iliffpronl thing, a whnlh iliffprrnl ro*. from tlx* right to rceovrr it At "omo fiiluro timo 
and po**il h undpf •wlinllj alirml rirrum*tAnrrA (o) Si a con«Pnt ilccroo liotwocn a 
^ l■u^ructuAr3• mortgAgro and hi* mortgagfir tmant will not oporato aa rrA judicata in a 
rut ooquent riiit 1 1 tho latter to redeem tho mortgAgeo (/>) 

Sobject matter of suits may be different,— As the toAt of tr« judicata 1* tho matter 
ilirecth and subatAntiAllj in issue, it fotlowA that tho sul jcct matter of tho second suit 
mas lie entinlj different Thus if A claims rertAin propertj aa tho adopted son of A. 
and tho dcfcniLint denies tho adoption, a finding in A s favour on tho i«suo as to adoption 
will bo binding on tho defendant as res judicata m a aub«c<jucnt suit by A against 
tho sam© defendant to recoror annthrr property claimed under tho some title (q) It is 
not open to tho defendant to contend that tho properties claimed m tho two suits licmg 
different, tho decision on tho question of A s adoption m tho first suit cannot oporato as 
res judicata in the second On tho same principle whero m a suit brought by .1 against 
J} for posses<ion of one of two properties comprised in a sate deed passed by S to A, B 
contends that tho dee I is fictitious, and tlio Court finds that tho ileed is fictitious, tho 
finding that tho sale deed la invalid will operate as res judicata in a subsequent suit by 
A against B to recover tho other property under tho same sale deed (r) Similarly, in 
the illustration cited under class II of rent suits (p 44 al'ovo) it is no answer to the plea 
of res judicata that the suliject matters of tbo two suits ate different The reason is that 
the matter directly and substantially m issue m both tho suits is the same, namely, 
srhether tbo particular land of which the rent is claimed is rent freo, and tho decision 
therefore on that issue in the first suit operates as res judicata in tho subsequent suit 
But the decision cannot apply to other lands unless they form part of tho same tenure (s) 


From tho same fundamental pnncipio that the matter directly and substantially 
in issue, and not the subject matter, constitutes tho test of res judicata it also follows 
that where a matter directly and substantially in issue in a suit is not tho same as that 
in a previously decided suit, the trial of that matter will not be barred as res judicata 
though tho subject matter of the two suits may bo tho samo (t) 


I'mi flam CAawiar v Darayoo ,j^njr4 (ISSSf 
It Lah 365 141 1 C 4S3 ( 33) A 1. »93 
(n) Maina BU/i V CAau^Aan (19- 5) 53 1 A 
145 47 All 350 60 1 C 579 ( ZS) A PC 
63 Amnning (1919) 41 All 53S 51 I C 
242 Aairait Bejam v Dilfarot Befan* 
(19’6)48AU ROJ 06 I C S'8 ( -7) A A 
39 Compare Uaiti v Banm (19.7) 93 
I C 4 6 < .7) A U 60 

( 0 ) Maina B bi v Clutudhan (ig^S) 52 I A 
145 47 All .50 86 1 C 579 ( 25) A PC 
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EtJar Sath \ Shfo Shanlar (1923) 45 AH 
515 0 1 C 370 (23) A A 613 

flam CAumter v AfadAa (1886) 12 Cab 484 
121 A 188 
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SarabjU (1892) 19 (3al 159 172 
165 176 liajho r Copal (1930) 
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VThero both the matter directly and aobstantially iq nsue and the subject matter 
are the same in both the suits, the matter in issue -will bo res judicata not because of the 
identity of the subject matter, but because of the identity of the matter directly and 
substantially in issue (u) here the natter directly and substantially in issue and 
the subject matter are both difierent m the two suits, the matter in issue is not res 
judicata not because the subject matters arc different, but because the matters directly 
and substantially in issue in the two suits arc different (i) 

B Matter which might and ought to hate been made ground of 
allach or defence. 

Matter constructively In Issue ExDlanatlon IV— A matter which might 
and ought to have been made a ground of attack or defence is a matter which is construe 
tively in issue In the cases cited in the note under “ A — actually in issue Explanation 
III the matters were ‘ actually in issue for they were actually alleged by one party 
and denied by the other It often happens, however, that a matter which might and ought 
tohaTobceaiTnade aground 0/ DitacL by the platntiS to substantiate the relief claimed by 
him in the suit is not alleged by him as a ground of attack , and also that a matter which 
might and ought to have been made a ground of defence by the defendant is not set up as 
a ground 0! defence A matter which might and ought to have been made a ground of 
attack or defence m the former suit, but which has not been alleged as a ground of attack 
or defence, will he deemed to hate been a matter directly and substantially in issue m 
such suit (Explanation IV) , that is to say, though it has not been actuallif in issue 
directly and substantially it will be regarded as h&vmg been coTUlruciiiei!/ in issue 
directly and substantially This section draws no distinction between the claim that 
uas actuaU}/ made in a suit and the claim that migAi and ought to have been made It the 
parties bad an opportunity of controverting it, that 13 the same thing as if the matter 
had been actually controverted and decided (u>) The plea of res judicata applies, except 
in special cases, not only to points on which the Court was actually required by the 
parties to form an opimon and to pronounce judgment, but to every point which properly 
belonged to the subject of the litigation and which the patties exerciamg reasonable 
diligence might have brought forward at the tune (z) 


Mhere a matter has been acltroffy m issue, it is necessary to constitute the matter 
res judicata that it should have been heard and finally decided But where a matter 
has been condruebtefy in issue, it could not, from the very nature of the cise, be heard 
and decided , and it will be deemed to have been beard and decided against the party 
omitting to allege it This is in accordance with the view of the section taken by the 
High Courts of Allahabad and Bombay (y) In Kailaeh Hondal v Baroda Sundari 
Bast {?), Banerjee, J , observed that though a matter, which might and ought to have 
been made a ground of attack or defence should be deemed as provided by Explanation 
11 to have been directly and subslanttally m issue, yet it could not bo deemed to have 
been ‘ heard and finally decided ’ as there was nothing in Explanation IV to suggest 
that such matter should also be deemed to have been heard and finally decided This 
new was followed in a subsequent case {«), but it is obviously incorrect, and it was 
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TritoH V rertab (18S8) 15 Cal 800 15 I A 
13 

ZaminJnr of PUMf iram^ T Proprietors «/ 


ilahammad (1027) 8 Lab 15 17. OB I C 
1002 (SC) A L «03 
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(«) IToomiiA V Barada (1001) 28 Cal 17 
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TT;'yt(sl I V lh<* fAm<* r»’«rt inUlcr rA»<^ (Mi*o I it h*^ J»vn «li«*''ntcij fmm I v tf<> llijh 
Court of Iv^Tioro (r) VomuTf, In n rrrfnt tbo .tmliri*! Committco took rtrrption 
to tl(C Unpwp^ in «hirh the ni«erT*tion*of lUn*Tj««o, .1 , trrrc coiicl o<l th/il tho 

Unpiapo »»« tif I rn rntrful •» it mijlit h-kvf 1-^n (rf| Tlie I*nrr Coimril ci«e illuMraton 
the np litr »ith which the principle Ut t do»ii in l*«p1«n*tion 1\ i< to lie epflied In 
that moe it hcl I thitt wirni « mitttrr which might itnil ought to hitrc teen mndc a 
pxiund of AttAck i« not rAi«eil in Ih** {lAint, And on Ap[1irfttinn aflencAnit nuido to 
Amend tie plmnt, but it ii frfu'cd. llio matter will }« deemed to hATO,leen iLrcctly 
And ru1r«tAntiAllj in l••ue In that ruit ‘ec >11 4 lelo« 

JUvttmhoni 


1 X,it Hindu, (Les leATing a widow Tlio «i ton maket a gift to her brother, B, 
of certain ] rojert^ lelonging to ter hu^lAnd After the death of tho widow, .4, 
alleging that ho and A were memlera of a joint famda auea B for a declaration that ho 
H entitled to the propertj bj right of «timit>raAtp Tho Court lind« that A and A wero 
aep.arate and 1 a auit la diamia'cd Sub^uentl^ .1 sues Jt for tho rccorcrj of tho samo 
proiert>, alleging that aa tho nearrat rcver^ionar) heir of A', ho boenmo entitled to tho 
properlt on tho death of tho widow, and that the alienation mado bj her m favour of B 
waa not binding upon him Tlio euit la barred aa res judieata A tnighl ami otiijht to 
haro ect up tho titlo AcirrAip aa a ground oj aUatt in tho former suit It will there 
foro bo dttmtd to have been “direcflp and eubatantiallj m issue ’’ m that suit, and 
It will al«o bo deemed to hare been ** heard and finally decided ’ agamsl A Ouddapa t 
7irlnppa (1001) 25 Bom 189 [Tho Bombay ruling was dis»cntod from in /?am<ni«imi 
V I ylAinuMa (1003) 20 Slad. 7G0, a caao on different facts altogether Tho grounds of 
dissent, it is submitted, are sot satisfactory See also J/aii/omonin r TAirutYnyadum 
(1008) 31 Mad. 385, Uing ill (3) below } 

2 a Hindu, dies leaving a union and a brother, B Tho uidoiv sues B for 

recovery of certain property alleging that it was tho self acquired property of her 
husband and that a will alleged to havo been executed by her husband andrelied on by 
B IS a forgery B alleges that the property was joint family property , and that on the 
death of A he became entitled thereto by nght of aurinorthtp, but he docs not claim any 
title to the property under tho will The Court finds that the property was tho self* 
acquired property of A, and decrees the w-idow’s claim Subsequently B sues tho widow 
to recover the sameproperty from her, now claiming the same Q«a rfeeises under A’a will 
The suit IS barred as res judicata B mtghland ought to ha^e set up tho claim under the 
will as a ground of defence m the former suit ‘ U hen a plaintiS clainta an estate, and 
defendant, being m possession, resists that claim be is bound to resist it upon all the 
grounds that it is possible for him, according to his knowledge, then to bring forward ” 
Srvwit Royok v Kataina XatckwiT ll Si I A 50, IS , Door^a Rtrsod v Doorja 

Aonwari (1879) 4 Cal 190, 6 I A 149 

3 A sues B to recover certain property belonging to the estate of C, alleging that 
his father had been adopted by C s brother, />, to whom tho property descended on C s 
death The suit is dismissed on the ground that the adoption is not proved A then 
sues B to recover the same property claimmg it as C a bandhu The suit is barred as 
res judicata A ought to have claimed the property in the first suit in the alternative 
aa C B bandhu J/arifamania v TAtrtfteRjraduiu (1903) 31 Mad 385 


(t) Stn^h v SemudJin (1908) 38 Cal 

079 3lohin Chandra v Anti (1008) 13 
C W N SI3 515 11 C 69 Shxl Chandra 
V Laihilnialli l)40Ca I. J 60T «1, 
85 1 C l-a ( ®5) A C 427 See also 
llay%an NaiJu v AurysRanijiana (1914) 
37 Mad 70 74 171 C 445 Mavng \e y 
llaunc i 0 (19-3) 1 lUnR SCS, SIS 3Cfl 


7« I C 612 ( 23) A R 229 
(e) Gobindial v BaUeo (1915) P R 

DO IS r 60 24 I C 9®1 iluhammady 
Chtlam m (19 9) It Lah L J 97 
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4 A, claiming as the next reversioner of a decea«ecl Ilinilu, sued his widow for a 
declaration that a gift bj her to D of propertt inhented bt her from her husband was 
void D was joined as a partj defendant, and so al«o G who claimed to be a reversioner 
nearer than A As to G, A alleged that he was eoUodtng with the widow and the donee 
D The defence was that G was the nearest reversioner and the onlv person entitled 
to dispute the gift In this state of pleadings the widow died On the death of the 
widow the question of collusion became comparatively unimportant , for if G was the 
nearest heir A could get no title to the propertj A then apjlied for leave to amend 
the plaint by setting forth the death of the widow, and claiming that he had become 
entitled to institute a suit for possession and bi setting up a familv tu«tom that he was 
equal in degree with G The application was rejected on the ground that it was an 
attempt to introduce a new case The question then arose whether it was worthwhile 
contesting the suit A s counsel admitted that, apart from custom, A was one degree 
more remote than 0 and that if A could not make out the case of a family custom, the 
suit must fail The tnal judge thereupon dismissed the suit with costs but gave liberty 
to A to hnng a fresh suit for possession Subsequent!! A sued D and ff ioi possession of 
one half of the property founding his title on family custom The Pnvy Council held 
that the second suit was barred lor A ' might and ought to have alleged the family 
custom in the first suit it being clearly a ground of attack ’ m that suit As the 
first suit was dismissed and not withdrawn under O 23 the trial judge had no power 
to grant leave to bring a fresh suit Fateh Singh v Jagannnih Dalsh Singh {102o) 62 
I A 100 47 All 158 ( 25) A PC 55 

6 A sues BCD and E as joint tenants for rent on the basis of a pottah The 
property in respect of which the rent is claimed consists of 25 kittas of land JiOno of 
the defendants appears in the suit and a decree is passed against them ex parte Sab 
Bcquently A sues BCD and £ for rent for a subsequent period B appears and con 
tends that he does not bold the land jointly with C, D and E and that he is liable only 
for one fourth rent for one fourth of the whole area Bis precluded from aettmgupthe 
ca«e of separate tenancy, because he might and ought to have set up that ease in the 
previous suit It is immatcTial that the decree in the previous suit was passed ex parte 
Sarojintv ialAi Bnya (1924) 20 C W N 253 851 C 123 ( 25) AC 427 

G In April 1921 a consent order was made referring to arbitration three suits 
relating to syndicates of two six and ten firms each In a chamber «ummons for exten 
Bion of tme lot making the award some of the defendants objected that the syndicate 
of ten was an illegal association as it was not registered under sec 4 of the Companies 
Act although it was composed of more than 20 persons These defendants therefore 
objected that the reference was invalid But in Augu'it 1927 a con»ent order was made 
superseding the reference of April I**’! and referring to arbitration the same three suits 
along with two other suits also la this consent order all the parties agreed that the 


August 1927 It was also held that the number of persons composing a syndicate is a 
mixed question of law and fact which could be the subject of a valid compromise Baoji 
T Bd(<insi(1930)5lBom C9C,12GI C 305,(30)A B 431 

7 A, a Mohamedan heir sued to recover his share of the inheritance from the 
« rvrof thedoccased who was in possession of her liusl and sestntemlieu of dower A s 
“ 'Xs decreed subject to the pij ment of Rs 'I'S 2231e«s the J rofits of the property in the 
' >011 of the widow from the date of the decree to the date of deliverv of possession 
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Mw timn 20 ^cArn Ulrr ( ^ Irjr*! rri'rrwnlatiTt »hmI Uh' rrj iT«rntnti>fi of th<’ wulnw 
•llrpng tliiit Ih** unifunt of tl)p«lr<Trfh*€l1<rrn Mti*fi4Nlnutof th<‘ lutifruct Thf* wj low 0 
rfprrp«rnt»livc0 «rr«l iKat ln1ctT»l »hnMl 1 W «)1 1«1 lo Ihc «lrcrrl«l «monnt which wni 
ihp laUncc of th** Onwrr del t The l*rir> Council held Ihsl the cliitn to intcrrit tni^rht 
and ought to p l>cpn made a pruun I of defence in the lir»t auit anil that it was barred 
I ^ rr« judicata in the aocon 1 tint V0‘f IJfjvn \ Mtil l>»h]ro. D<^am (1030) 

071 A. 181,52 Ml 271, 120 1 C 410 (3ti)A It 177 

Test.— The fjucition whrther a matter mijAt haae been made a ground of attacL 
or defence m the former *uit rareU preaenta ana diiricuUa M hether it ovght to have 
been made a ground of atlael. or defence dependa on the facta of each caao As 
a general rule ererj ground of attach with reference to the title sued on must be 
pleaded if neceaMn in the allematixc («) , lor flic j lamtifT « ill not bo allowed to make 
out a frcahcaae afterward" Tliusif a plaint iff sues for i>o""e"«ion on the ground of owner- 
«hip, and hia suit is disrai"«cd he cannot afterwanls claim ]ios.«ea<ion as mortgagee, for 
It was an alternative ground of attack which he did not raise in the first enit (/) If the 
matter rai^eil as a defence would have dcfcatcil, \ancd, or in any waj afTccted the decree 
in tho previous suit, it ought to ha\c been raised (g) Conversclj, if the decree m the 
previous suit is inconsistent with a defeneo which ought to have been raised, that 
defence must be deemed to have been rai«ed and finally decided, and is barred bj res 
judicata (A) Thus if the plaintiff sues on a contract and obtains a decree, the defendant 
cannot afterwards sue for rescission of tbo contract on tho ground that it did not fully 
represent the agreement between the parties (•) If a matter could lia\e been set up 
as a ground of attack or defence in the former euit, and if Us introduction into that suit 
was nccMSory for a complete and final decision of the right claimed b^ the plaintiff therein 
It will be deemed to bo a matter which ought to hate been made a ground of attack or 
defence in that suit, un/ees the matters m that and the subsequent suit ore so dissimilar 
that their union might lead to confu«ion (j) Tliusinill (I) on page 43 tho title by 
heirship coufd have been mode a ground of attack in tU aiternatiie m the first suit it 
xvas nettiiary to do so for the complete and final disposal of all questions as to A s right 
to the propertj, and It was not forbidden by an> rule of pleading and further the 
questionin both suits being the same, namel>, whether A was entitled to the property 
or B, the title by surtitorsAtp and the title by AetrsAip could not be said to bo so dis 
einular that their union might lead to confusion Itmayappcarat first sight that the 
two matters are dissimilar, for the title by survivorship and the title by heirship have to 
be supported by di^crenl endence But the test of etidence which W'as relied on in some 
old cases (I) is not a satisfactory test, and though it was advanced in argument in two 
cases before the Judicial Committee of the Prny Council no notice was taken of it in 
the judgments (1) The reason is when a plaintiff sets uj aifernafite grounds of attack, 
or when a defendant sets up allernaUte grounds of defence, the evidence m support of 
such alternative ground would in most cases be different But it has been said where 
the evidence in support of one ground issuchas might be destructive of the other ground 
the tw 0 grounds need not be set up in the same suit The reason given is that the test of 
determining whether both tho grounds ought to have been set up in the same suit is 
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aflorded by tte provision of 0 2 ,t l.aodthflprovMicms of that ruleas to the fraznmg 
of euits are only to be applied 'as far as practicable ' (m) 

It 19 clear that it cannot be eaid of any nvattet that it ovgAl to have been act op as 
a ground of attack in a former suit, if its introduction nould bare been tnccngruoua to 
the matter of that suit (n) Tfina % pwaon claiming property on the allegation 
that it 19 wakf property and that be ja the manager thereof is not bound to claim the same 
property in the aame enit altetnalnely In hw own right in the event of ita being held 
that the property was not rvakf properly ' Having asserted that the . . . property 
was waUf property, [h«*l could not have consistently claimed the same property as [his] 
personal property except possibly an an allcmatirc form [He was], however, not under 
an obligation to adopt the latter course The mere fact that he could hare claimed 
the property jn the aUemaUit as his own property is no ground for saying that he ougJil 
to have done so (o) Again Explanation IV does not applj unless the parties are litigating 
under the same title Thus if A sues R for a declaration that be is the ownerof* certain 
property he is not bound to plead la the alternative that if he is not the owner be is a 
permanent tenant If hia suit m the capacity of owner is diiniissed and H files a suit 
against him for possession he may plead m the second suit that he is a permanent tenant 
and defend the suit in that capacity (p) IVbe/o a person wjio is joined as a defendant 
la a mortgage suit as being interested in the equity of redemption js entitled to the 
property by a paramount title, but has title is not disputed in the plaint, he is not hound 
to sot it up as a ground of defeoco in that suit (g) See note to 0 34, t I, ‘ Persona 
having an interest either in the mortgage security or in the right of ledemption " 

The decisions bearing on this branch of the subject are numerous An ezamination 
of these decisions leads to the following four Rules 

Rule 1 — IVhere the rijAt in both ends it the same, the aubsequent suit 

will bo barred as res judicata, though the nght tn the subsequent suit is sought to be 
established by a lilU di^eftnC from that m the first suit 

The ditiSrtsal, houcrer, of a plamtids suit for the recovery of land based on sn 
alleged lease is no bar to a subsequent suit for the recovery of the same land on the strength 
of h» general title, the reason given being that the Irgal uloUan put forward is the sub 
sequent suit is d\^<rent from that in the former suit ['Ce dl (5)] 

In tbe following illustrations it is assumed that other conditions of res judicata 
are fulfilled 

/{firsirnlicm* o/ ifn/e / 

1 (Juddoppa V. TirLippn (IWl) 25 Horn IBP, HI [Ijonp 40 above, ATasdumonia 

V TAtrureny/idom (1003) 31 Jfad Wf, HI (M*>iip 40 nl tivi , and v Jagan 

ii«(A BdfcsA. Siitgh [1025) 52 I A IWI, 17 All IBH, ( .JR) A 1*0 55 , ii\ ^ 4 ) on p 60 above, 
are cases uniler this Itulo 

2 A Hindu II dies leaving n whliw )l, niii) a mm hi s, the husband of a 
predeceased daughter Jt II suen .V, «* /r\r iffirr A«sl m | 7 /, recover certain pro 
peity, alleging that A futma jiatt id lb tniatu «>f If ho d< feiico is that II had made 

' mwl flOlC) 11 no 9i v 28“* 37 1C 
‘ l|W 

(») heiiliali I Zol V UHfaf fl92J) t® 
All CJO J'l 7S1 ( 403 i24}Xa 255, 
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* Ci(l of tlw* pmpr^lr to hi« ^Uueh^r■^ />, ant thAl on .S «« Z) « hu'lMnd. 

l>oo*ni<* rntitlM to lh<* jTroprrt% n /> • b<*ir II »nrj:o« ilml iho d'x'jJ of pifi rrlKnl upon 
I r i« ft foTprrr nw* Court fin that tin* «W<1 of pift it prnuinp nm! th<* luit it «lii 
mi»«o<l ir th«“n Hoot S to trro*Tr tin* »*m<* piT*f»*rij, ftllrging thftl ft* it hat licon found 
ihftt tho propTtr lx‘lc*njT«I to /I •In* Umtitinl to tin* property o* 1^' h'lr of hrr dtuyhUr 
I> The »uit i« liftrml ftt rot ju Imtft Here tho rtplil fUimwl in I>oth tho tiiiitii in tho 
same, namel\, the nphl to the proprrtx in nuettion In the first amt, it «at claimed bj 
n fts her hvli^n/r $ hr\T In the areond suit it ft aoupht to lio rstal lithed b^ her b} a 
difTirrent title, nameh, at her d'tvgfiUt t hnr M “mipht and ought’ to have claimed 
in Ih' of/emo/irr at her ftiuyhUr • A*ir in the former suit Haring failed to do so, her 
title, a« her daughter a heir, » ill lie deemM to have lieen direct Ij ftnil substantially in 
issue in the former suit, anil it will ftl«o lie deemed to hare lieen heard and finally 
decided against her in that suit Dnn/unr/Aoo v Ari«A>r"OBee Donne (1877} Z Cal 152 
Tlie Calcutta decision has l^^n di«senle<l from in Utnmalhn r CAena (18SJ) 
4 Mad 303 but the Madras case falls «ilhin the Ljrepfion rather than tho Itule 
Sec ill (4) belo*r 

3 A lends Its SO 000 to a Hindu «idosr on a mortgage of her husband a property 
Tbo widow then aurrenders the property to Jt, the rerrrsionaij heir of her husband, on 
B agreeing to pay all her debts A aues B and the widow to recover Its 50 000 by sale 
of the mortgaged propertt A also asks fora personal decree against tho widow, iul he 
does not asL for a personal decree o^inst B Zlisioincdas a defendant on tho ground 
that tho mortgaged property formed part of tho property tronsferred by tho widow to 
him Tbo Court finds that the mortgage is not binding upon tho husband a estate, and 
the suit agamst D is accordingly dismissed As against tho widow, a personal decree is 
passed for tho amount of tho loan A realises Its 6 000 only from tl o widow and after 
her death he sues B for the balanco of the money due under the decree (that is to say 
A aslcs for a personal decree against B for the balanco) alleging that B was personally 
liable under the agreement with tho widow to pay her dibts Tho suit is barred as res 
judicata for A might and ought to haro alleged in the former suit that if tbo mort 
gage was not binding on the estate, B was at all events personally liable to pay tbo 
debt in consequence of tho ojii-eemenr which bo (Z?) had entered into with the widow 
Kamestear Perskad \ Jlojtamari (1893) 20 Cal 79,191 A 234 

Acte — Suppose that in the above illustration, A had applied in the first suit for 
amendment of the plaint by adding a claim for relief against B personally, but the appli 
cation was refused In such a case it has been held that the subsequent suit would 
not be barred Alaginsamt v .Sunrfaresirara (1898) 21 Mad 278 TAalore v Thakore 
(1890) 14 Bom 31 But these decisions it is submitted are not correct Fateh Stngh n 
Jagannath Bakhsh {1025) 52 I A 100 47 All 168 ( 25) A PC 55 

3A A in 1890 makes a gift of ber property to B who mortgages it to C C sues for 
sale on his mortgage and purchases tbo property himself In 1918 A who is still in pos 


IS extinguished by her adverse possession for 12 years The application is refused and 
tho suit dismissed A continues in possession and in August 1930 C files a suit to recover 
possession from A A agafn pleads adverse possession A s plea is a valid defence, for 
although she is debarred from pleading that she had acquired a title by adverse posses 
Sion in August 1918 it is still open to her to prove that she has acquired title by adverse 
possession in August 1930 KiranshasAi v O^iat Assignee (1933) GO Cal 8 143 I C 
C79, ( 33) A C 21C (facts simplified) 

4 A, alleging that he is the Ziffima adopted son of B claims tho whole estate of 
B, and sues for tho administration of As estate A fails to prove tho adoption and tbo 
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[ suit IS dismissed A afterwards sues for administration of the eatne estate claiming 
one half of the estate as the apatitha adopted son of B The suit is barred as res judicata 
Maung Ba Them y Vo Jftan J/yiftt <1927) 5 Pang 5C5 1051 C 5S0, ( 2S) A-R 9 

5 4 sues B to recover certain lands from him alleging that B held the lands under 

a lease and that the lease had expired The lease is not proved, and the suit is 
dismissed Subsequently 4 sues B to recover the same land on the strength of his 
general tilfe The suit is not barred ns res judicata Zamonn of Calicut v Narayanan 
tisao) 22 Mad 323 Aidf* Ah v CAindon (1900) 23 ^tad C29 . Aandunni ^ Aahamma 
(1880) 9 Mad 2ol . Ummalhay CAcirm (1882) 4 Mad 308 , OirJAar v Dat/aMnt (1884) 
8 Bom 174 

For other cases under this Rule, see foot note (r) 

Rule II — If a matter which forms a ground of attack in the sobaequent suit could 
have been alleged as a ground of defence in the former suit, but was omitted to be so 
alleged in that suit it will be dermed to have been directly and substantially in issue 
in that suit within the meaning of Explanation IV 

This rule contemplates cases in which the plamtiS in the subsequent suit was deten 
dant in the former suit Thus a claim which might have been pleaded by way of set 
ofi (s) or counter claim (() to a previous suit will not be barred 


JUuttraUons 

1 Srimut AojnA V Aamma AahAmr (1800) 11 MIA 50, which is ill (2) on p 40 
above, Doorpa Persud T Aonuart (1879) 4 Cal 190, 5 I \ 140 cited m that illustration, 
and Sarojini > Lalhi Pnya (l92o) 29 C W N 2o3, 85 I C 123, (25) 4, C 427, which 
IB ill (5) on p 60 above, belong to this class 

2 A and B, two Hindu brothers dnide the whole of the joint family property 
except a garden A dies leaving a widow who sells As half share in the garden to C 
After the death of the widow C suesi) for partition of the garden, and an ex parte decree 
18 passed under which ho (C) enters into possession of a moiety of the garden. B then 
sues C to reeoi er possession of the moiety eold by A s widow to C, alleging that the sale 
was made by the widow ivithout legal necessity and that on the death of the widow, 
ho became entitled to the moiety as the reversionary heir of A The suit is barred as 
res judicata because B might and ought* to have r^ed the question of the validity 
of the sale as a ground of defence in the former suit Shyama Ckaran v J/rinmayi 
Dell (1904) 31 Cal 79 

3 A mortgagee, who liolds the mortgaged property also as leasee from the mort 
gagor sues the mortgagor to recoact Its 3 000, being the amount of the mortgage debt 
At the date of the suit the mortgagee owes Us 4 000 to the mortgagor fur rent under the 
lease, and this sum the mortgagor claims to ut off against the mortgage debt under an 
express agnen ent m that behalf The agreement is not proved, and a decree is passed 
against the mortgagor 1 ir Rs 3 000 The property is eold m execution of the decree, 
and it is purchased by the mortgagee with the leave of the Court The mortgagor then 
sues the mortgagee to base the sale set aside and for a ileelaration that the mortgage 
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« 1 '‘l 1 tUimlne th*t » ffrnfmt o/rnwnf m*y !*• tuVm m l*'twM'n him 
»ml tbr nir>r1c*cr«., »n<l lh»t in t«Line mch «ro>tint thr rmt duo if. Jam m*v J»* ort ofT 
tJ)'* mnr1c»tTHlr1ii. TIk* pujI U I«rrr«l. for thr mortc*c-ir '* niijlit «n<l oHjrlit " 
l<» h*«-p prt up lh*t ci»im in iJio Allr'rn*ljii* Jn iIk* / »rmrr Kuit . MnM>ir /VwAW r. 
Macnngfun (|S‘''>) 10 C«1 10 l.A, 107 

4 ff, who own* a ph*rp In * riJJic'’. mnrtpai^ it In 17, and /t pn?»*Njupnt?y to 
C, C *tir» 17 for rrilrmpli m of thp niortpip*. ami oldain^ a Occrro. .‘'Ul^'oqnrntlj II 
pur« C for inr-rmplton of thr »hirr a-'M l»\ .1 1*» C, allrpng that hn la a co aharer m the 
aillap** anil pntitlni aa pnch to pr^^mption. Tlw* auit la not Iwirml. The right of 
pre-empt! >n not lirmg a “ \-e«le»l anil a«certaineil ” right when 17 filed hia written 
ptateraent in the former puit, it eould not haae l*y‘n properh pteacled hj 17 na an answer 
to the claim for redemption in that unt • J7tim CAonif v. Durgn Prasad (1901) 20 All. Cl. 

Tor other caaea under thia rule, pee fiwit note (u) 

Rule III. — ^\here the right claimed in the suliaequent amt is rfi^erenf from 
that in the former puil, and it is elaitned under a dijjtnnt title, the suhacquent suit la not 
hatred as res judicata. 

lltualraUnns. 

J. A iuea B for jioastsuon of eertaln lands alleged to have come to his ahare on a 
partition of joint family property with 17. The defence is that the family projxrty has 
not jTt been dmded, and the suit la diamiaaeii on a finding to that rITect. A pubsequent 
Buit by A against B for pirtihon of the family property ja not barred . JAirrow v, yarn- 
yatt (18S1) S Bom. 27 5 A'oncrrae e. Gurrav (1831) S Bom. 5S9 , A'l/o v Ooitnd (1830) 
10 Bom. 24 s tonha, BheeLn v Bhu^jo (I87S) 3 23, which was dissented from in 

Ummafha v. Chtrta (18S2) 4 Jfad. 303. 

3, A, alleging that B held certain lands from him under a lease and that the lease 
had expired, sues B to recover Rs COO for wsc an<f oceupofioa of the land by B after 
expiration of the lease The defence la that the lease la a subsisting lease, and the suit 
If dismissed on a finding to that effect A subsequent suit by A to recover Its 600 as 
rent payable under the lea«e la not barred llarsen r. Phonendra (1878) 3 Cal C 

[A’ole the peculiar ehamcler of the casts e%ttd abote — In ill (1), A suing on the 
basis of a partition, the Court finding tliat there was no ]>artition, and A subsequently 
suing for a partition ; in ill (2), A suing on the basis that the lease has expired, the 
Court finding that the Iea«e has not expired, and A subsequently suing on the basis that 
the lease IS a subsisting lease For other cases of this class, sec foot note (v) ] 

3 A sues B in 1869 to recover atalukdan estate from him The suit is dismissed on 
a finding that the estate had become the absoluto property of B under a conditional sate 
made by A to B in 1863 A then sues B in 1875 for redemption of the same propertv, 
alleging that he had mortgaged the property as absoluto owner thereof to B in 1854. 
The suit IS not barred “ It may be difBcnlt to reconcile tho position of [B] as mortgage© 
in 1854 with bis position as absolute owner in 1853 . . But if it bo established 

that [A] was mortgagor in 1854, why should he bo barred of his right [of redemption] 
merely because at an earlier date [1 c , m 1853] he may have had no right to the property 
at all' ” Amaiwl Bifci v Imdad //««<ii» (1888) 15 Cal 800, 15 I A 100, 111 , Balbhad. 
dnry Bam Ini (190J) 26 All 501 


(u) Slallum \ Imam <18*31 10 RHC 203 , 

Doil Vuhanmaf \ Sauf llrjam (1898) I 
.0 AU 81 llari V Gaapnirav (1883) 7 | 


Po (1923) 1 I.ant 
A K 239 ( J 
then <193:1 59 < 


n A alA > tlall ui 
Dianna Ae \ 

303 76 I C 612 


12 (_f3) . 
F Vi- [ 


(32) A C 88* Fedar 7-ath y Fihtroda 
(1933) 60 Cal 832 ( 33) A t 680 
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4 A sues B for redemption of a mortgage alleged to have been executed in 185C 

of 50 cAi\'nics of land B denies the genmneness of the mortgage, and alleges that 14 
out of the 50 cawmes irere mortgaged to him in 1833, and that the 14 and the remaimng 
36 cawnips uere sold to hini by d m 1855 The mortgage is not proved, and the suit is 
dismis«cd A then sues i? to redeem the 14cawnieson the footing of the mortgage of 1853 
The suit vs not barred Ramnsicamiv Vt/thinnf&a (10Q3) 36 Mad 760 , Vccrana r 2Iuthu 
kunvira (1004) 27 JIad. 102 , Parambnih x PuthtngnlUl (1905) 28 Mad 400 , Thrxkaikat 
V TAiru(AiyaM1906) 29 Mad 153 , MaAotir v Purblioo Nath (1907) 12 0 W IC 292, 
JlamSahaiv (1911) 33 AU 302,91 C 53 

5 A, alleging that he mortgaged certain lands to B with possession, sues B for 
redemption, the suit being brought by him as mortgagor The mortgage is not proved, 
and the suit is di'imisscd A then snes B for possession of the same lands claiming them 
as absdlvle ouner thereof The suit is not barred JJahomed Ibrahim x Skeik Ilamja 
(1911) 35 Bora 507, 12 I C 387 

For other cases under this rule, see foot note («•) 

Rule IV — It cannot be said of a relief which if claimed in the first suit would have 
made that suit bad for multifanousness that it ought to have been made a ground of 
attack in that suit (z) 

Suits on Mortgage — If a mortgagee ma suit for redemption against him by the 
mortgagor, omits to olfam an order Jor tale of the mortgaged property on failure o! payment 
by the mortgagor of the mortgage debt wthin the time allowed for redemption, ho 
will bo precluded from bringing a separate suit for sale in default of payment by the 
mortgagor within that time The mortgagee ‘ might and ought ’ to have claimed the 
right of sale in the suit for redemption brought against him (y) So also if the mortgagee 
omits to ask for a personal decree against the mortgagor, he cannot do so in a subsequent 
suit on the same mortgage (z) , but if he applies for a personal remedy and his claim is 
not adjudicated upon, he may renew the claim at a later stage of the same proceeding (a) 

In a case from Oudh (b) a puisne mortgagee sued to redeem a prior mortgagee and 
made the prior mortgagee’s sub mortgagee a party The prior mortgagee pleaded that the 
sub mortgage was fictitious, and a decree for redemption was passed on payment of the 
amount due on the mortgage to the mortgagee alone The sub mortgagee then sued the 
prior mortgagee for a personal decree under s 68 of the Transfer of Property Act The 
Court held that the issue as to the genuinenessof thesub mortgage was not res judicata as 
the sub mortgagee a presence in the prior suit was not compulsory and there was no 
necessity for the sub mortgagee to ask Cor a personal decree in the former suit On the 
other hand a sub mortgagee is a person interested m the mortgage security under 0 34, 
r 1 and in A arayan v Oanop {<•) it ivas said that in a redemption suit of land which 
has been sub mortgaged the judgment directs an account of what is due to the original 
mortgagee and then of what is duo to the sub mortgagee 


j o, V JiuviuniiAi j/ui 
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If ft pulin'* mr>rlc»ir^»U'’« for hi< in'>rtp»y<* *ncl ninV*>« thr prior inorlj;*?'^ 

ft parlr without rUiming »nr rrlirf ftp«m«t liim, l!i«* prior mnr1j;«ypr i* In tlio p'i«Uion 
of ft hoi IcT hr tillo pjiTfttnount oulmlo tho controrpi^jr (rf) He nec<i not appear m the 
fuit and hn nphta tin Irr the prior mortga^ arc not ftflected Iliit if the ptiinne morlgagro 
rtcng on hi« mortgage rai^ra ana rontrovrr«T aa to the prior mortgage anil rreha to aell 
the property unencumliered, the prior mortgagee, if he omita to plead hiapnor mortgage, 
anil lie deliarrcKl from doing ao In a auWijuent auit (r) On the aame principle it haa 
lieen hell that arhen ft perixinia joined In ft mlemptionauit fta heir and legal repre'cntatiro 
of ft deccAvd mortgagee, ho nee<l not ael up a ei«!m to ft part of the propertt bj title 
independent of and paramount to the mortgagee (f) 

If ft puirnc mortgagee auea to retleem ft mean* mortgagee and the latter omita to act 
up a prior mortgage arhieh he haa redeemed and Co arhieh he i< aubrogated the nghta of 
auhrogation aiitl he loal hj rea judieata , and if the meano auWquently auca the putano 
mortgagee claiming to he aubrogeo of the prior mortgagee his auit arill bo barred {g) 

If ft mortgagee haa iuccea«ire mortgages of the aamo property from the same person 
there la a confliet of deciaions arhether lie can obtain an order for sale on ono alone 
The Bomba} High Court haa held tliat if ft mortgagee sues on ft subsequent mortgage 
anthout refereneo to ft prior mortgage he is barred by Fxplanation IV us he might and 
ought to bare included the prior mortgage In hia suit (A) Similarly the Madras High 
Court hfts held that a suit on a prior mortgage Lars asuit on a subsequent mortgage of 
the same property (i) But it araa held that a mortgagee might suoon a later 
mortgage resemng his rights on a pnor mortgage (y ) In Madras there was a 
conflict of dccuions at ono time which was set at rest by a derision of the I uU Bench 
in^ufirainania r Betarubramuniu (I) which adopted the above view In doing so the 
Full Bench followed the decision of the .Mlaliabad High Court in Sundar Singh e 
BAoIu(l) which held that the tuo mortgages constituted different causes of action This 
view IS correct and has been generall} followed (m) But as it is a hardship on the 
mortgagor that Ins propertr should be sold twice, it is now provided by sec 33 of 
the Transfer of Property Amendment Act 30 of 1029 that a mortgogco Iiaving several 
mortgages of the saroepropert} from the same person must sell alt or none hcc sec CIA 
of the Transfer of Property Act 

In suits for redemption, foreclosure or sale, there ought to bo a complete and final 
settlement of all accounts between the mortgagor and the mortgagee right up to the 
time of actual redemption, foreclosure or sale as the case may be (n) A mortgagor 
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4 A sues B for redemption of a mortgage alleged to have been executed m 1850 
of 50 cau-nies of land B denies the genuineness of the mortgage, and alleges that 14 
out of the 50 cawnies wore mortgaged to bitn m 18o3 and that the 14 and the remaining 
36 ca^vnies were sold to him by A in 1855 Tho mortgage is not proved, and the suit Is 
dismissed A then sues 5 to redeem the 14eawnitson the footing of the mortgage of 1853 
Tlie suit IS not barred Jlain/wannn v PytAiH<itAa(1903) 26 Alad 7G0, I’serarwv Mvthu 
Auwira (1004) 27 Mad 102 Parambath\ (1903)28 Alad 40 Q , Tkrtlaibil 

V PAimlAiyaZ (1006) 20 Afad 153 , J/rtha6ir v Purbhoo Nath (1907) 12 C AV N 292, 
PamSahaiv Psc/am (191 1) 33 All 302,91 C 53 

6 A alleging that he mortgaged certain lands to B with possession, sues B for 
redemption the suit being brought by him as mortgagor Tho mortgage is not proved 
and the suit is dismissed A then sues B for possesaion of tho same lands claiming them 
as absolute owner thereof The suit is not barred Alafiomed Ibrahim v SketL Hamja 
(1911) 3o Bom 507 12 I C 387 

For other cases under this rule, see foot note (w) 

Eule IV — It cannot be said of a relief whichif claimed in the first suit would have 
made that suit bad for multlfanousness that it ought to have been made a ground of 
attack m that suit (x) 

Suits on Mortgage — If a mortgagee in a suit for redemption against him by the 
mortgagor, omits to obtain an order/or sale o( tho mortgaged property on failure of payment 
by the mortgagor of the mortgage debt snthin the time allowed for redemption bo 
will be preclnded from bringing a separate suit for sale in default of payment by the 
mortgagor within that time The mortgagee might and ought to have claimed the 
right of sale in tho suit for redemption brought against him (j/) So also if tho mortgagee 
omits to ask for a personal decree against the mortgagor he cannot do so In a subsodnent 
suit on the same mortgage (z) , but if ho applies for a personal remedy and his claim is 
not adjudicated upon he may renew the claim at a later stage of the same proceeding (o) 


In a case from Oudh (i) a puisne mortgagee sued to redeem a prior mortgagee and 
made the prior mortgagee a sub morigageeaparty The prior mortgagee pleaded that the 
sub mortgage was fictitious and a decree for redemption was passed on payment of the 
amount due on the mortgage to the mortgagee alone The sub mortgagee then sued the 
prior mortgagee for a personal deereo under e 08 of the Transfer of Property Act Tho 
Court held that the issue as to the genuineness of the sub mortgage was not res judicata as 
the sub mortgagee a presence in the prior suit was not compulsory and there was no 
necessity for tho sub mortgagee to ask for a personal decree in the former suit On the 
other hand a sub mortgagee is a person interested in the mortgage security under 0 34 
r 1 and in Aarayan t Oane^i (c) it was said that in a redemption suit of land which 
has been sub mortgaged the judgment directs an account of what is due to the original 
mortgagee and then of what is due to the aub mortgagee 
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If a pui*!)** nini1p»crv UK"* for wV on M« mortpap** anrj maVr^ t!io prior niortpaprc 
a partr tnltionl rUiminp anv trlirf apain»t him, Ihr prior mf>rlp»p»x> i« in llio position 
cf a holdrr hr title paramount outouie the controtri^j [d). lie r<v< 1 not appear in tlio 
ruit anil hi«neht« under the prior mortpape are not affecteil Kill if the pui*ne mortpapeo 
ruing on hir mortpap* rai«e« anj rontmaTray a« to the prior mortpap* and reeka to relj 
thepropertruneneumliered.thepnorinotlpagre.lf heomitato plead hiapnor mortgage, 
anil lie deliarreil from doing ro in a aulk^uent luit (r) On tho »ame principle it lia* 
liecn held tlvit when a perron i« joihe.1 In a mlemption »uit aa heir and legal reprr’cntativo 
of a deeeaerd mortpagee, he nee<l not ret up a claim to a part of the property ba title 
lodependenl of and paramount to the mortgagee (/) 

If a pui<ne mertpapee ruea to redeem a meane mortgagee and (he latter omita to set 
up a prior mortgage whieh he haa redeemed and to winch he la rubrogated, the nghta of 
rubrogation will be lout br rea judiraia , and if the me<no subscijuently sues the puisne 
mortgagee claiming to le subrogee of the prior mortgagee his suit will bo barred (j) 

If a mortgagee liaa lueeeaaivc morlgagea of the same property from the same peraon 
there is a ronflict of decisions vhetber he can obtain an order for salo on one alone. 
The Bombay High Court has held that if a mortgagee sues on a subacquent mortgage 
without reference to a prior mortgage he ts burred by Kiplanstion IV as he might and 
ought to hare included the prior mortgage in hia suit (A) Simdarly the >radnia High 
Court has held that a suit on a prior mortgage bars a suit on a subwquent mortgage of 
tho same property (i) But it was held that a mortgagee might sue on a later 
mortgage rc«emng his rights on a prior mortgage (y ) In ^fadroa there was a 
conflict of decuiOQj at one time « Inch was set at rest by a decision of tho Full Bench 
iDiStiiniinofiK] r. B<}fasutrK>rn>ini4 (1) which adopted the aboro ricw In doing so tho 
Full Bench followed tho decision of tho Allahabad High Court in Sundnr Sitigh a 
£Aofu(f) which held that the tuo mortgages constituted difTcrent causes of action This 
new IS correct and has been generallj followed (m) But as it is a hardship on the 
mortgagor that Ins property should be sold twice, it is now provided by sec 32 of 
the Transfer of Property Amcmlment Act 20 of 1039 that a mortgagee having several 
mortgages of the same property from the samo person must sell all or none See sec 67A 
of the Transfer of Property Act 

In suits for redemption, foreclosure or sate, there ought to bo a complete and final 
settlement of all accounts between the mortgagor and the mortgagee right up to the 
time of actual redemption, foreclosure or sale, as the caso may be (n) A mortgagor 
Id) Pi I disscotlai; from Sundar Sinjh v Diolii 
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therefore, who ha? obtained a decree for redemption acain t a mortgazee m pce^-e® Jon 
and paid what wa> doe according to the decree, and obtained po'oO^icn, cannot after 
ward? 'ue for profits realized by the mortgagee for a period pnor to the dehverv of 
po"e= lOn. pQch profits ‘ might and oognt ’ to have been tahen into account at the 
lime of fsu ms the decree (o) Similarlr, where a mortgagor depojts the mortrace 
monev in Court under «ec. 83 of the Tran-fer of Propettv Act and obtains a decree for 
pos=e ion from a u-ufnictuarr mortgagee under ece 62, he cannot «ab^uentlv «ue for 
profits realized by the mortsagee from the date of the depo it to the date of the deliverv 
of po'-ei.ioa (p) See notes, Finalitv of decree m redemption «uit on p. below 
Suits for paitltlOtb — If m a prenoos suit for partition some of the properties are 
left out br mistake or with the con-ent of the parties, a sub^uent «uit for partition 
of tho-e propertica is not barred, but it will be barred if thee were excluded be the Court 
from partition after a contest between the parties on the ground that thevare incapable 
of partition (j) 

Suit for declaratory decree — ^Failure to sue for a declaratory decree in no way 
bars a claim for substantive relief when it ati'ca (r) 

Subject loaitet may be different —It I» not necesaarr for Explanation PT to be 
applicable that both the issue and the subject matter of the two suit* should be the same 
It 13 enough if the matters m usue are the same, otherwise m suits for arrears of rent 
there could be no res judicata at all, for the subject matters of successive suits for arrears 
o! tent are aecessanly difiereot (t) See note under the same heading at paze 47, tupra 
Issue of law — ^This section provides that no Court shall trranv «tut or “i»aue.” etc. 
luues ate of three bmds (1) issues of fact (Jj is»qes of law, and (3) mixed issues of law 
and fact \ii issue of fact mav be res judi-^ata. V mixed ImUC of law and fact znav abo 
be res judicata (() An laiue of law, it has been held, may or may not be res judicata. 
The law on the subject may be suinmanzed as follows — 

(1) A detuion on an isaue of law operates as res judicata li the came of action m 
the subsequent suit is the same as that in the first suit («) It is imisatenal that the 
decision was erroneous in law (r) See ilL (1) below 


(S) There is a confiict of decisions whether, if the can es of action in the two suits 
are difierent, an erroneous decision on a question of law operates as res judicata. It 
has been held in some cases that it does not («•) plL {2)J, and in some that it does (i) 
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[i1L (1)1 Th" lnUcf Ti<’ir wm ii<lopl<"I !»y « roll IVnrh of Iho Cdlmtu HisU Orntt in S 
Ton»i CA^njn v. .Vflli (y) Tli** j>i Iffnirnt pr'*<v<nlr-<t r>n iJi*' tm>nn'l lhat 

th'* porrr^no** or oth'‘r»i«<» of it jinlK**! «I»>ci«iin h** no fwanns iipm th" qtif«tiin, 
«h''t}i<T it (loo» or <lora not oprrulo •« r*^ )u»Iicat* II «ra.» pi)«o puintofl o«t lint it w*« 
tb'’ ii'Tititr of Ifi** mattof cfirrvth Kn<l •ul»«tanfi»nr in i««oi» Ihit ama iho to«t of rra 
jtxficatA unif n >t thi* iil''nlilj of tfi» rai»»o nf It wn* conlonilnl in tli*t tli't 

tb<» law ha-1 l-oon altoml li\ JiKlinal *lm«iona «nce tht* jti-lrmpnl in tho fir’t amt, *n<I 
rrl»an(>» waa plaoocl upon llio jmljjrn^nl nf V»<*l<~»n, CIJ , in .lfifrit(nn».«»n r .‘■Aorn/i 
CAoraa (:) whorr it w*a ant! “ Caa^ rnual (lrci<f(Hi iip>n tlio law ita it atamla wlirn 
ju<l?Tnfnt la pronounrasl, an-l not up>n what (t waa at tho tlatp of a proMowa auit, the 
law harms Irrn altoml mrantimo It h\a liorn c«npo<lo*l that, if the law ha<l l«vn 
altrro<f moanwhilo hv i-taluto, the ohjoet^on (of fra jtiilicala] rotihl not prr'ml it la 
difficult to »oo whr it ahnuM prraail l■^<•allal» tlie law ha* firrn finer detcftninril to Ir 
othrrarjae bv judirial deciaiona Itrfrmns to thia p,vaa.arr llankin, C,J , olraorvril in 
the Full Bench raar that the rraaonms in AhmHBmaan • eA*e waa crrones^ui. The learneil 
Ju-lpe Raid “The lesialatiire, b) atatiite, maj alter the nchts of parties and when it 
does so, it maVea Riich pniviaion as it tlunka proper to prerent injustice Q>urts of law 
arc in no waa authorized to alter the nghta of partiea Tliey propoao, at nil crenfs, to 
ascertain the law, and i! the hindinj; character of a denaion upon a concrete question 
as to the terms of a particular holding w to fluctuate mth erery alteration in the current 
of authority the Courts will become *n instrument for the un«ett1enient of rights 
rather than for the aseertamment thereof. The principle relied upon is abhorrent to 
section 11 of the Cml Proceduro Code and to the general intention of the doctrine of 
res judicata” At the same time the learned Judge ob«errcd that when a plen of res 
judicata is raised with reference ton point of law which concerns questions of jurisdic 
tion(a), or procedure (4). or limitation (e). and in which besides tlio parties the Courts and 
the publio hare an interest, it was at least a question whether special considerations should 
not apply In a Bombay ca«« (f> UaVet J . after an c\hausti\e kmcw of the case law 
expressed entire agreement with the judgment of Rankin CJ In the Bombaj ease 
bowel er the decision w as not on a pure point of law The holder of a Saranjam sought to 
execute an award decree of 18oj under which he waa entitled to a share of the collections 
made by a junior branch of his family The defence was that the award had been super* 
seded by a resumption and regrant of the aaranjam by Government in 1000. This same 
defence had been made to an execution application for a share of the collections of prei lous 
years and had been disallowed and the Court had then held that the regrant and resump 
tion of the saranjam had not the effect of nullifying the award This construction of 
the regrant was held to be a mixed question of fact and law which operated as res judicata 
Again when a deed of partition was construed to be an award, the construction was held 
to be a mixed question of law and fact and to operate as res judicata (e) Tarim C/iaran’a 
case has be*a followed by the Madras High Court (el) 

(3) There is no doubt, as obserred by Rankin, C J , that if the law is altered by the 
passing of a new Act after a decision m ft case, the decisioa cannot operate as res judicata 
Thus m LaXshmv v Alai (/) after a preliminary decree for sale had been passed on a 
mortgage and before ft final decree was made, the Chota Nagpur Tenancy Act, 1908, was 
extended to the district in which the property was situate That Act provided that no 


( 6 ) 

(O 

Id) 


(1929) 5« Cal 7Z‘) ( 28) A C 777 
(1905) 32 Cal 749 7jI 
Setllajaramv Crn/ral /!anl (1926) 29 Bom 
L H 879 98 I C 341, ( 26) S II 4HI 
S-“e huppana \ humara (1911) 34 Wad 
450 -7 I t 418 

See Ailnmma v Aumin/j (190") SO Sfsd 
504 


Cani] 
1415 135 1 


11931) 33 Him I R 
17U, ( Jl) A « a"o 


(O 

(«1> 


L it 198 137 I C e 


Abaul Hnh\m v Faith Ullah (1933) 14 Lih 
3J. 142 1 C 724, (33JA L 274 


(/) 




HES JUmrVTA. 


ni 


that lhpcJ(^i*if«tiin IhpjrrM waaeminwi* lltHl % * I nil IVnrh of (lii'CAli’iiliA 

llirh Court that Ihr n in thr } rrT»«>u«puit rarnlf rrn'nron* oiw-nitril A*rr* Jiidirflln i 

TanniCf^ran v Afrf-if Aofli lOCal 7J1 ( S'*) A C 777 . CSnnUVrrfnlv 

Mah<traji VoA/wrfra (ItMl) 21 All A. at ]>p 10 11 

In thrcaooain ahifh It aa»hrl 1 thatanrrrpn<^n«A<s-l«ion ona i*<>lnt»if Uh nhrrr IIio 
fauwa of action wcro dilTrrrnt tlora not ojiriatcaa rra judiralA the IV iiTta werr tnlluciiccd 
br the con'idcration that thf^ wonld In* i«rq«cl«atm); an 1njn»tirr for alltinin if ihe^ 
acre to hoi I that an rrroncoua (leciaion nn a |>oint of law in a former aiiit wna himling 
upon the |virtica in a rul sequent autt {n8tilMle<l n|on a tine CAiiae of action It iniitl, 
however, l>crecopni7^1a«iitatn1h\ Monkerjee, J .In.lj^^orr ArtH\ A'rtmini /)<•/ 1 (A), that 
the effect of this is to substitute in the present section the rapresslim * eanw of action ” 
for ‘ the matter m i««ue ” In I <nIof<i \ .ImhtrofHfi). Naj ier. J , took theextreiuo >ipw 
that where a decision on A point of law. whet her it lie on the const met Ion of Adoeuiuenlor 
of A statute or on common law or on customary law once aetttea A question that arises 
directlv out of eonflictinp mows as to the rifthts of the jnrties it is res jiidientn A 
eimilar opinion was es] res<ed bj Shah, J . and 1 awcelt, J , In ^ifArnm % J/txman 
andbyDas J.mifnmMft DtoJhar% Togetotcr the iliiliotillics wlilch ml^lit 

arise from this extreme view, some judges luit e auggeated a distinction betw i en a i 1< elsloii 
on an abstract question oflaw,suchasaquestionoflimilalion,nnd a derision onacoiicrctD 
question, such as the construction of a document entered into between the jiartlcs to a 
auit, the latter question being treated as one to which the rule of res JiiilicAtA Ap]i|lri,nnd 
the former as one to which the principle of store cfrcisis apjiHcs (f) It Is difficult to aco 
what the pnnciple of store dtemt has to do with tho nilo of re* Judienf a (m) In J wrini 
Charan r Ae^for A afA (a), lUnkin, C J , said that whether a deeisimi was correct or 
erroneous It had no bearing on the question of rrajudieatn.nnd that whnt wnsre* Judicata 
between the parties to a suit wasnotthonasomng or any ]>rmeij>lD of law, but tho actual 
decision declaring the rights of the parties 

In this connection it is interesting to note the recent dciisiun of tho I’rivy Ci luicJl 
la BroLtn Util Proprietary Co v DrolenUtll Munieijuil Counctl (o) riiiinf](al was 
from a judgment of the Supremo Court of Kow South Uales Tlio question for dcUr 
minationwasas to the correct method of ascertaining tho annual value of a mine for rating 
purposes for the years 1010, 1020 and 1021 That question turned upon thoconstniction 
of B 153 (3) of the Local Government Act, lOIO, of ^cw South Males Tho company was 
assessed for the years 1917, 1018 and JOIO by the Council on a particular construction 
of the section and that construction was upheld by tho High Court of Australia Tho 
Council adopted the same method for asttessment for the years I01U, 1U20 and 1921 and it 
was upheld by the Supreme Court The company appeahd to tho I’rivy Council It was 
contended on behalf of the Council that the question as to tho matter of valuatir n was 
res jndicata, but this contention was overruled and the apjical was allowed As to tho 
plea of res judicata their Lordships said “There is, however, no substance in this 
contention The decision of the High Court related to a vatnation and a liability to a 
taxinaprevionsyear,aDdnodoubtasregardslhatyearthedccisIoncouMnr t lie disjoiUd 
The present case relates to a new question — namely, the valuation for a difftrtnl ycarand 
the Lability for that year It is not eadem qnestio, and therefore the j/rinrijle <t r*s 
judicata cannot apply ” This case shows Ihataccording to the English law an erroneous 
decision on a question at least of the interpretation of a statute dm s not t jfratc as res 
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1 judicata If a decision of every question of law were res judicata, a decision that one 
of several co sharers may alone maintain a suit for rent of the entire holding, though 
in contravention of the express provisions of s 194 of the Agra Tenancy Act, 1901» would 
operate as res judicata in a subsequent suit between the same parties so as to preclude 
the tenant from raising the same defence in that suit, but jt has been rightly decided 
that such a decision has not the effect of res judicata (p) 

Estoppel against a statute —'Whether or not a finding on a point of law can be 
res judicata, it is a settled principle that there can be no estoppel against a statute , for 
estoppel cannot supersede the law of the land {q) Thus m 11 oomesh v Barada (r) where 
a previous rent suit had been decreed at a rate which included illegal cesses the defendant 
was not precluded from questioning the legality of the claim The Bombay High Court 
has allowed the plea of res judicata to sanction what is prohibited by law This was 
in a case ( j) where a mortgagor lessee of a portion of a bhag which was inalienable under 
the Bombay Bhagdan Act 6 of 1862, when sued for rent, was not allowed to plead that 
the bhag ivas inalienable, because he had omitted to do so in a previous ex parte rent 
suit In a more recent case ft) the Allahabad High Court dismissed a suit by a single 
CO sharer for rent because that form of suit was forbidden bj section 194 of the Agra 
Tenancy Act It was objected that the defendants had not raised this plea in previous 
rent suits and as to this the Court said that ‘ where the law forbids a certain thing being 
done m a suit no amount of failure by a defendant in previous suits to plead the positive 
bar created by legislature will prevent its being taken up in a subsequent suit 
CONDITION II 

The same parties or parties under whom any of them claim 

This condition is the principle that judgments and decrees bind only parties and 
privies (u) A pnvj is a convenient term of English Law to describe a person who 
claims under a party Latham, J, in a Bomba} case (v) classified persons other than 
parties as (1) privies (2) persons not claiming under ] arties but represented by them, 
and (3) strangers A privy who claims under a party is bound for he who tal cs the 
advantage must bear the burden — ttnUt commodum debit el teniire onus Persons 
represented are in fact parties through tbeir representatives— Explanation M In the 
ab«ence of fraud an adjudication is binding on the first two classes, for as to strangers 
the maxim applies that res enter olios acta noceri non debel 

Same parties— Parties are persons who«c immes are on the record at the time 
of the decision, and he ma^ be a person aho has intervened in the suit (n ) A party 
who withdraws or whose name is struck off, ceases to be a party (*) A party who dies 
dunng the pendency of the suit but whose name erroneouslj remains on the record is 
not a party (y) If the parties are different there is no res judicata (s) Thus A sues B 
for rent The defence is that C, and not A, is the landlord A fails to prove his title, 
and the suit is dismissed A then sues and C for a declaration of his title to the pro 
iWfrty TjV tsvivij .w iTiri Aarmf Aw /Aw |«rrfAsr A? Jwrf" *vvit? iCne/riyf fAesif/rK', 
having lieen a party to the former suit (o) It has been doubted if the Secretary of State 
can bo said to bo a parly to Land Acquisition proceedings taken by the Collector (6) 
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Rcsjadlcata between co defendants — \«i»fntftrrmn\ judirAtA jirtwrrn 

* lUmtid «n 1 ft ilffrn ^ I il If rr^ jn Ik-aIa a« Iflnorn co j hmtifT« or na 
l>"1»r<-n co-<Jrfrnhnt« ljr*t, aa Ici roa juIicaIa ccmirfpiiclinta if in a 

»nit 1>\ t *fain«l It an 1 C, thrrr la a iWAllor tlitrotU and »iil><Mnliat]\ in i«*uo !■* twron 
an 1 C, nnd an aOjti li''atinn up-m that matirr la pfffnri/ to tlir ilplrrmination of tlic 
amt, tho a Ijniliriti n ma\ o|fmtr a« re* judicata in a anl lequrnt auit Iftwrcn It oml 
r in »l loh cith«T of thorn i« j l^intifl an 1 the other dofcnilinl (f) !n other «onl«, ‘ if a 
pWintifl cannot prl at hi* richt nithout Ininp an I deciding n ca«o between co-<lefend 
ant«, the Court will tr\ an I decide the eaae, and the ro>i1rfrndanta will W boifnd 
But if the relief pnen to the plaintiff doe* not require or invoKe n drcinon of anj 
ca«<5 between co-defrndinl* the eo defendant* will not If bound na between each 
other bj anj proeredmp whieh maj l»e ticceaMtj onh to the decree the J lamtif! 
obtain* * (<f) T)ic«o are tho limita mtlun which thodoclnno of re* judicata should bo 
applied aa letwTcn co defendant* (e) Thteo condition* to Lo fulfilled aro (I) a conflict 
of interest between the co <lcfendanla, (i) tho neces*ita to decide that conflict in order 
topiactho plaintiil apjiropnato relief, and (3) a decision of tho question between tho 
CO defendants (/) 

In Vaun^ 5etn Z)ons r J/n /’ua .\y«n (p) tho intestate had left two daughter* 5 
and P and two sons The sons took pos«e*aion of his estate Thereupon S filed a suit 
against her two brothers and her eister/* for adnuiistration of tho estate and to 
recover her { share under Burmese puddhist law P filed no WTitten statoment 
but gave endenco for her sister the plamtiil The suit was dismissed on tho 
ground that the succession was goaemed b> Chinese customary law under which tho 
Bona succeed to the ciclusion of the daughters Sub*cquently P filed a suit for 
administration and to recover her I share Tho Brivy Council hold that tho suit was 
barred byres judicata as there was a conflict of interest between P and her Lrothor*, that 
that conflict would ncccssanij haio had to bo dccKlcd to giro S the relief sho claimed and 
the question between P and her brothers was finally deeidoil ]o d/unni v TtrM* 
^ofA(A) V and A svero rival claimants to a housi. V alleged that tho house belonged 
to her deceased father Amemath and claimed as his daughter A alleged that the house 
belonged to her mother and that she bad inherited it as stndhan property A creditor of 
Amemath sued d/ and A to establish his right to sell the house as tho property of Amcr 
nath Tho Ckmrt found that the house belonged to Amemath and decreed the creditor's 
suit A' s son paid off the creditor and took possession of tho house V sued to recoi er 

(e) Kamtlandra \ anrayan ^1SS~> 11 Bom i 
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[1 tbe house from ^ ason who cl aimed title under A* J5/ urged that the question of title 
as between her and K was res ju<hc&ta zeaaon of the decision in the creditor’a suit 
The Pnvy Council held that the conditions of res judicata were established because there 
was s conflict of interest betwen 3f and X for it was only li the house belonged 
to Ameraath that the plantiff a case could succeed and this question was decided m the 
plaintifi s favour TheirLordshipsobsereedthatitwaSinunatenal that Xliad not entered 
an appearance or contested the suit for she a proper party and had a right to bo heard 

if she so desired In a case however, whero one defendant actually gave evidence and 
supported tho case o! the oth« dfitendant, it was held that there was ao conflict of 
interest and no tea judicata between the defendants («) 

A Hindu }I dies learm? two daughters Dl and Di and a nephew A’ -Dl sues D2 
andX to recover certain property under an oral will of ff D2 cUims tho property undef 
a will m writing esecuted by X N claims the property as undivided nephew of X 
The Court 6nds that H and ^ were divided that the will in writing is tho valid will, 
and dismisios PI s suit Subsequently JDS sues N to recover tho property under the 
uTittca Will A contends that ho and U were joint, and that ha became entitled to the 
property by right of survivorship The question whether B and B were joint J3 res 
judicata That question was directly and substantially in. issue ici the first suit, and it 
was necessary to decide it in that sort to adjudicate upon Dl s claim, and it was decided 
against N (j) Another typo of cases in which a question between co Jefendanta may 
beeome res judicata is where a suit u brought against two or more defendants, and a uill 
has to bo construed by tho Court to adjudicate upon the plsintifis claim which 
founded on the will fa such cases the decision with regard to the coostruction of the will 

on the rival contentions of the defendants may be res judicata irt a subsequent amt by 
some or one of theta against the rest (X), but not if no rival contentions were nued at 
»n(f) A decree for partition, is m favour of «aeh party to ubom a share is awarded 
and u res judicata not onty as against tho plamttS (m), bat as lietwren the (>!)i 
co defendants (o) 

Res judicata as between coplalatlffs— Nest, as to r«s judicata between 
CO ptunlvSe As a mattrt toiy be tea judicata between oo defcnd&nta, eo it may b* 
res judicata between co plamtiQ subject to tho saiae conditions which apply to th® 
raic of CO defendants (p) 

Pro forma defendant.— A party may be joined as a defendant m a suit merely 
liecauso his presence is necessary m order to enable the Court eflectualij and completely 
to adjudicate upon the question involved , see O I, r 10 (2) and sec J2 of tho Code of 
1SS2 In such a case no reliW is sought agnlnat hioi and the matter in issue in the suit 
IS not in issue between him *ind any other partj, and cannot therefore be res judiCAta 
against hita For instance Ap claiming to be entitled to possession of a tank as tenant 
of X sues U for possession A lajonwd as fro forma defendant and no relief is claimed 
against lum The suit la diunussed on a finding that B Is the otmer X then sues S 
for possession and H contends that the vsaus of ownership IS res judicata This contention 
must fail for the issue was decided jn th© former auit between A and J}, and not between A 
ftnd D for \ was only a pro forma defendant fg) Again A sues B for possession of a 
house and joined C7 as a party allegHig that part of the house had been let to him The 
auit 18 decreed and subacqueutly if sues C for possession The decree in the first ca“C 
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dor* not oprrutr *• rr« ju<Lc*t* liPtwrrn //and Cand Indftnl it m no war afl<^tt lh« Irpal 
rrUtion l-^twrcn tSrm (r) .Xnolhrr ln»tan« !• the ra«r pf /To/fA/i AMA/ta r. A’Airr«d 
llnttrin (#) «h<*Tr a pnof inofipacrr, who waaa ptt> forma drfcn<L»nt in a pm«n« 
morta^*^ ■ auil for rale, ira« not liarmt from 8al»««H|wntlr enforcing his own security 
See the note on thia ca«o under O 31, r. I, l«*low. 

Parties In snbseqacnt suit cUItnln? onder parties In former snlL^Uea 
judicata not onU affects parties hot their pnries, »e , persons claiming under them, 
and each priry stands in the shoes of th© j»artj under whom ho claims. If the deerro 
in the first suit is tie tween .-I and 77, then the Cnding is res judieata in tho subse<]ueat sait 
if the plaintiff claims under A and the defeniUnt under 77, or rieo srrsa, or if the plaintiff 
IS .4 and the defendant claims under 77. or nco versa If, however, tho second 
suit IS Ut»ren parties claiming under .1 alone or under 7? alone there is of course 
no liar (f), 

/ffws/ra/ioas. 

1 I sues 77 for a declaration of title to land and ohfains a deerro. A then sues 
C for possession C contends that It is owner and that he is in possession as TTs tenant. 
The defence is harred. 

J .4 sues 77 for a declaration of his right to a share in the rents of a bazar and 
obUuis a deeroo. C, a tenant of A, then anes 7>, another tenant of A, lor a stall in A’g 
part of the bazar. Xo finding in the first suit is tvs judicata (u) 

Whether one person is bound bocauso he claims under another is a question of sub- 
stantive law. Tho following arc some instances of ca«es decided on this point with 
reference to tho rule of res juilicata — 

(1) A fence claims under his lessor, but a lessor doos not claim undor his lessco 
and so the dismissal of the lcs<eo s ejectment suit against a trespasser does not bar 
a similar auit by tho lessor (i) 

(2) A pureh/utr at on txttulton taU acquires the right title and interest of tho judg. 
ment debtor ui the land sold and is bound b> a dccuion between bia landlord tho decree 
holder and the judgment debtor as to its area (ir) But where mortgaged property is 
sold m execution of a mortgage decree and it is purchased by tho mortgagee, a decision 
between the landlord and tho mortgagor as to the rate of rent is not bmdmg on the 
purchaser (r) 

(3) A purcAorcr <i7 rt rcjcnue w7e docs not claim under the defaulting proprietor 
and is not bound by a decree against turn (y) 

(4) A non in a joint and undiiidtd Z/iwfu /amify does not claim under his 
father (z), but a son claiming under a custom of primogemtuiv claims under 
his father (a). 

(5) A remainderman docs not claim under tho life tenant, and a remainderman 
nnder a will 13 not bound by a decree agamst a widow who has a life estate under the 

Will (t) 

Tk* title by tcAicA 7Ae porfies i« 7Ae tubseqnent eutt claim tnuit bace arisen “ subse- 
guently” to the eommencemenl of the former saiZ— In order that a decision in a suit 
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betweea A and li ttsaj operate rea judicata in a saiisefjuent suit between A anti C, li 
Is necessary to show that C claims under JSby a titl* arising to the com 

meneemoat of the first amt Thus a purchaser, mortgagee, leasee or donee of ft 
property la not eatopped by a decree obtaiaed an a amt against the vendor, mortgagor, 
lessor or donor commenced a/ier the date of the pamhase, mortgage, lease or gift (c) 

See notes below under the head " Condition III lutigating tinder the same title ” 
Bepresentalive suit— Explanation VI— This Beetion deals with repreaonta 
tJVB suits, that 19, suits instituted by or against & person in his representative, as 
distinguished from individual character Suits brought or defended by one or 
mors persons on behalf of themselrea and others with the leave of the Court under 
0 1, r. 8, ate cotnmoB wistaoees of th» class Explanation \T provides that where 
persona litigate hona fide in respect of » public right or a private right claimed in 
common for themselrea and others, all penons interested m such right shall, for tie pur 
poses of thia section, be deemed to claim under tbe persons so litigating It refers to 
cases in which a decision in a suit may operate as res judicata against persona not tx^tssln 
named as parties to tho amt as u here a suit la instituted by d and Ron behalf of themselves 
and olMra, or where it is inatituted against ,t and JJ on behalf of themselves and 
ottew The conditions under which the decision m such a suit mav constitute tts 
judicata against the parties not expressly named m tbe amt are — 

fl) that there roust be a nghl efaimed by one or more persona m eonman for them 
sehca and others not expressly nxmed in the suit , 

(S) that the parties not expressly named in the suit must be iii/errs/rif sa 
rt^hi 

(3) that the litigation must have been conducted bona fide on behalf of sfi 
parties interested (d) and 

(4) that if the suit is one under 0 1, r 8 all the conditions of that sectionhsvft 
been strictly complied with (e) 

Where a person claims a right far /<imaei/ which happens to bo eonimon to bun 
and others, bo cannot be said to be Utigatmg on behalf of the others, and the 
EsplanatiuD does not apply (/) 


///HsfrnfiOns 

(1) A decree in a suit ngainst vertein members of a sect alleged to bo srrongdoer* 
m tbeir iTidiiidaal capacity cannot operate as res judicata in a subsequent suit against 
tho other membera of the sect Sadagopa Ckanar v KnahnamoorffiT/ 2iao {1907) 30 
Mad. J85 34 I A 93 (Xhe wrong eoroplauied of in the former emt was thst 
tbe defendants carried an idol m procession through certain streets and that such 
processions were in violation of the jilaintiSa tjffbXa !ri<p jut<r wca.® the 

defendauU in tbeir imfmdual capacity, and not as repreacnting the sect to which they 
belonged.] 


fiUa IJarrt V JmiriiaaW 8 AU 8S4 Jov , (di <■ 
CAandi'O T ^rcenolS (i90<) it Cal 367 I 

(reiKioe ftaU iiRKlisserj iltuun 


(») Sv'aerattlit v Ilamafuvntl <1033) 60 I A 
Sra 66 Mad 657 113 j C. 603 { 3->» 

A rc SOS 

(/) Ivtfmafiinrf/ t rcnfal«iKirama"iw (10 J) 

« tua L j an lot i e S'* (stj 

A 3t eis 
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(J) A, alli^np th^t be w ibe proprRioroI • nlbgr, lurs B, Cmn<] D for ejectment. 
The clrfenee i« lh*t A net the pfnpnetor Md ihiit part of the belongs to 

C and /), and the rent to jT, 3' and Z, The 0>url finds llmt A 1* not the propnetor, and 
A'ti luit is tlumi«v<l. A then eurs X, 3* anti Z, and aI«o li, C and I), for a declaration 
that he la the propnetor of the village and for poasesaion. Tlie tiueation of A'a title to 
the rdhge u res judicata m as to Ijar tite auit against R, C and 1), nho were parties to 
the former suit, but it is not res judicata ao as (o bar the suit against .V, 3* and Z irAo 
i«rre not pnrliu to iht fannfr suit. It cannot lie said that D, C and D litigated in the 
former suit in respect of a prnate right efatmed in common for tliem*cl\rs and .Y, Y and 
Z. Tbcj set up only their own right to a part of the property and as to the rest they 
alleged that it belonged to A‘, 3' and Z. Jaimatiyal Deo v. Bed Saran (1011) 33 All, 
433, ore. 819. 

(3) A files a suit on behalf of himself and other members of his community to 
establish a right to worship m a temple, hut through oversight omits to give notice under 
0 1, r 8, to theothermembera of theeommumty. Thosuit is dismissed but the judgment 
will not operate as res judicata to bar a subsequent suit by another member of the corn* 
munity to establish tho same right : Kumararetu v. Eanuituomt (1933} CO I. A. 27S, CO 
Mad. C57, 143 I C 005, {’33) A. PC. 183. 


The Tight referred to in this Explanation may either ho a public right ora pnrste 
right The words “ public right " hare been added into this Explanation in new of the 
provisions of eec. 01 below. The right to hare a puhlio nuisance abated is a pubho right 
The right of pasturage claimed by custom by the Inhabitants of a viJIago over a tract 
of land or to take water from a spring or well is a private right (g). 

In some of the coses that arose under tho Code of 1883 the opinion was expressed 
that the present Explanation, so far as it relates to prirafs right, must bo confined to 
cases where leave to eue has been obtained under sec. 30 of that Code [now 0. 1, 
r. 8 (1)] (A) Sut the Explanation fs not confined to suits under 0. 1, r. 8, but extends 
to include any litigation m which apart from the rule altogether, parties are entitled to 
represent interested persons other than themselves (i) But if the suit is one under 0 1> 
r. 8, the Privy Council has held that the provisions of the rule must bo strictly complied 
with otherwise the Explanation wiU not apply, even though the omission u due to in* 
advertence and has caused no injury (j) It bad previously been held that it was sufficient 
if the litigation was carried on bona fide on behalf of all others interested. See the under* 
noted cases (1) which are no longer law. Suits by a Ilindu widow or by a manager 
of a jomt Hindu family or by a reversioner in ber or his representative character are 
instances of this class. 


.SAe&att, Larnoian, Iruelee, adminUtralor, etc —If the parties in tho subsequent suit 
eaa bo satd to hare been represented by the parties m the fiirmer si/tl, tie decision ta 
the former suit will bind the parties in tbe subsequent suit. 


Jtttutnjtion. 


Xme Akali Sikhs sue for the removal of tbe Mohant of a religious institution. The 
suit IS dismissed on the ground that tbe institution is a Hindu Dera and not a Sikh 
Gnrudwara. Subsequently and after tbe passing of the Sikh Gnrudwara Act, 1925, 


(n) 

(*) 


(0 


Ealtthunkur 
UsI 49 



Oopat Chunder (1881) « 


(I) Kumaravtlu v namaiaami $upra approvlog 
cat tbU poiot T/ianakoti v Uuntapm 
(1885) B lUd 498 sod Baiju lot V. Buiak 
Lai U897) SI Cal 385 sod firvittOM V. 
Rajhata (lW)^23Uad S8 bot dlt- 



C8 


Cl^IL PKOCEDUBE CODE 


[ Sixty four bikhs 8 ue for a declaratioB that the mstitotion M a Siti Gurudwara The suit 
1 * not barred by rea judicata as m the former smt the pJaiottffs were a sect of religions 
reformers and were not litigating ou behalf of the general body of Sikhs Ham PariJiad 
V Shromant (1931) IZ Lab, J3o 1 C 657, { 31) A. li. 16J 

But a ahebait, & trustee of a devaiwn.a hatnum a holder of ratan or Baranjam lands, 
an administrator of the estate of a deceased person a holder of an mam grant, represents 
each his successor therefore a decree against him will bind his successor {!) 1 ! hotrertr 

the trustees of a temple instead of representing the interests of th© idol allotrs A decree 
to be passed ex parte, the decree wjll not operate as res judicata in a suit by the succeeding 
trustee fm) A decree against the karnavan of a tarvad in his representative capacitr 
binds the membera of the tarwad (») Xhexoaro certaja purposes for which the Official 
Asaigneerepreaenta the insolvent (o) ‘Wheo.boK’OTrr.tho Official Assignee bnngs them 
eolvcnts property to sale for the benefit of the creditors be represents the whole body of 
creditors, ^Vhen a claim to an attached house tras dismissed, and on the insolvency of 
the judgment debtor the ckim^t fifed a amt to establish his title to the house as against 
the Official Assignee the suit mss not barred by res judicata as the Official Assignee repre 
eentednot the jndgmt'Ut debtor but the wbole body of creditors fp) A facnanmlat 
represents the real o vner and a decree against the bensmidsr binds the owner {q) 

Joivi £r«ndi/i»mi/y — ^The question whether tba manager of a jouit Hindu famiJv 
represent's the other oirrabew in a suit affecting the family depends very largely npon 
the facts of the case. If he was acting id the suit id the interests of the minor members 
and witb the consent of the adult members they aU are bound (r). If the cause of action 
IS a wrongful act of the father the ^on who is not a party is not bound (r) for mortgage 
amts see note under 0 3t r 1 


UiniH oiioxB a id rerenionerj — A decree parsed against a Hindu mdow as repre«cnt 
wsg the eMale ol her husband in respect ol a debt or other iransaciioa binding 
00 the estate is binding upon the reversioners (0 mitis as was observed bv 
their Lordships of the Priw Council in the i 6 ^AMa 7 tfnp‘i case, it cotdd be shown that 
there had not been a fair trial of the nght to that soit — or in other words unless that 
d creo could have been eucccssfuMy iropeacbed on some special ground ** («) The reason 
cvf this qualification w tlvat thnugh a Hindu widow »vj»r«<nO the estate of the revemonets 
for some purposes it is her duty not only to represent Ibo estate but also to promt it (c) 
The obsermtjoas of their Lardahip* in the Shrayan^ case were construed m many 
cases to mean, tbat a decree passed against a Hindu widow or other limited heir 
did not bind tbe reversioners unless the decree was passed la ft «mt cry>lu(*ii to the end 


in StoisTlren v Snharan tl'iaS) n bUd 
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ami that npitWr a convnl tlrcirc ii»r a ilccrfc on an awanl, lionp\rr Ixmi fide the com- 
j’Tnnn.'e or refcretice mi;:hl lip, lx»un«l the rr\ef»i»ner«. Hut thu mpvp Iim now 
t'pcn dcfimtrlj irjecled lij the Trnj Council aa it tn\ oh ex ten exlrrme con«eqiiciiCT«, 
one of them l-cinc that a Hinilu widow mu«t fight the cnv> up to the rrirj Council, 
and another thit her opjionent can never aiigpeat a compronu«c liecniv he would know 
that anv eonipromi«e woidii lie iipxet Tlie rule of law aa now cxtvbluihpd that a widow 
haa power to compromiw a amt, and a decree p.wed againat her, though on a com- 
pmmi*c or on an award hindi the rexeraionera aa much aa a decree in a suit contested 
to the end, provided the eompromi«o wm entered Into hj- her l>ona fide for the benefit of 
the cFtafe which she Tcpre<enta and not /or her pcrsonil adcantngc (ir) A decree, 
h'lWTver, against a Hindu widow not in her representative but personal character, does not 
hind the rcscrsioncra (t) A decree passed against the legal personal rei>rcsontative 
of a Ifjndti widow in respect of her husbands estate does not bind tlie res crsioners, 
for the repre»cntatii-e of a widow does not represent tlie estate of the husbsml (y) 

There is no authonts for the proposition that a Hindu widow, otherwise qualified 
til rep'esent an estate in litigation, ceases to bo so qualified merely owing to a personal 
disability or disadi antage as a litigant although the merits of a suit by or against her are 
tried and the trial is fair and honest. Tho mere fact, therefore, that she is personally 
e-loppcd from denying the material facts of a case Is no ground for withholding the apph 
cation of the rule enunicatcd at tho commencement of this paragraph, namely, that 
where the estate of a deceased Hindu has vested in hb widow or other limited heirs 
a decree fairly and properly obtained against her is binding on tho reicrsionary hem 
Thus whero a Hindu widow institutcda suit for adeclaration that an adoption made 
by her to her deceased husband was invalid, and tbe suit was dismissed on the 
ground that the widow was estopped by her conduct from denying the validity of the 
adoption and it was further found upon the facts that tho adoption was valid, it was held 
in a suit brought by the reversionary heir after the widow s death for a declaration that 
the adoption was invalid, that the reversionary Itcir was bound by the decision in the first 
suit as res judicata (z) The dismissal of a suit brought by n widow on the ground that 
It was barred by tlio provisions of sec 47l>clow, does not operate as res judicata so as to 
fxir a subsequent suit by the reversioners ( 0 } 

A suit by the next reversioner for a declaration that an alienation mado by a Hindu 
widow is not binding on the reversion is a representative suit on behalf of all the rever 
Bioners (6) A decree fairly and properly obtained against tho reversioner m such a suit 
IS binding not only upon him, but tbe whole body of reversioners presumptive and 
contingent on the ono hand and the alienee or bn representative on tlic other (c) 


(ir) Hamrumran Praiai 


(<) CAoixtAri > 


Balrant Sin}h 


iflNiai Mil cuuHi *4ur(lv.JI 

10 L«h CIS. 118 I c 410 (ro) A L. 
SOS Ja^iamla V Badri Prautd {19331 
8I.vclc.SB0 115 It Sj2. {'33)A. O 332 
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I CoBsest decree in a represenlatlve stdt oai>etiail ol tijepsbiic.—ln the under* 

njeatiooed ca^e (d) the Pnry Ci>an<*jl Wt it »n open question whether m Xodia persons 
instituting a suit on behalf of the ptibiic can bind the public by a compromise decree 

Judgment in reni.~As already exi^aiaed a judgment in a suit is biniling only 
upon the parties to the suit aatl their pnnea “ As a general principle, a f raaaactioa 
bttwefta two partw', injudicial pToreedings, ougbt not to bo Wndmg upon a third, font 
would be unjust to bind any person who cGmld not be admitted to male a defence, or to 
, examine witnesses, or to appeal from a judgment he might think errotteotis ” (e) 
There are howerer, certain judgmento which bind all the world and not only the parties 
to the proceeding m ■wluch they vere passed and their privies A jutlgment that JS 
binding upon the parties and th<sur princa nnijr is called a judgment la perjoaom A 
judgment which binds aU the world is called a judgment in rem Judgments ”* c<’ni 
are outside the scope of the present section They are dealt With m the Indian Evidence 
Act sec 41 

Decree against tnlnor — a decree passed agamst a minor properly represented 

13 binding upon bun to the same extent aa a decree passed against an adult A nunor, 
however, is entitled to impeach a decree passed against him if the next ftsend or guardian 
for the suit js guilty of fraud or gross negbgenca in allowing th» decree to Iw passed!/) 
It has been said in one case that any act or ommton on the part of the guardian adJitem 
which in the result has wrought prejudice to the minor a mterest is gross negligence {g} 
But m another ci«e (h) the Court said * It is not every kind of negligence that would 
be a sufficient ground for setting aside a decree of for declaring that the proieeding* in 
Court are null and v oid , but where the guardian omits to do his plain duty and where by 
reason of such ne},ligence a suit is decided against a minor, which woold not ba« h«e® 
otherwise decreed against him it mu«t be held that the guardian s negligence contributed 
to the Court proceeding In the manner it did ’ An omistion on the part of a guardian ad 
litem to bring to the notice of the Court a previous judgment between the parties for the 
purpose of raising the plea of res judicata has licea held not to constitute negligence (i) 

A deenre jHissed against a minor not property represented is a ouliity and cannot 
operate as res judicata (j ) But it has been held that if a suit is brought on the minor's 
behalf to set aside a sale >& execution of euch decree, but the plea that the minor was 
not properly represented in the auit m which the decree was passed is not then taken, 
it cannot be taken in a subsequent suit to set aside the decree and sale by reason of the 
role contained in bxpUnaiion to the aectionfl) 

CONDITION HI 

Litigating’ under the same title. 

HoiW tbe frume VAkt.— ^neX’torhconfti'tionoiresjuiicatais t'flatVbB 
partiosin the subsequeot suit must have litigated under the esme title m the former suit 
The expression some title means tho same capacity A cerdn.t against a man 
suing in one capacity will not aloj> him whenhaauea in another distinct capacity, awf. 


(J) ' 

' ' 1 . j 

Bera 707, 56 1 C 455 See notes to 
0 0 f 0 
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%n f iii, m a JiJJ'rrnl pfTi^ntn hir' (I) Thus » ^uil n hmiipht 1>\ a |irrson to 

n^\-cr po*»p««irin Cmma slranRfr of math ptojx'rtj claimmi; it as tlio hftr of a decoawd 
mohunt, Lilt llio suit is di«nii«»r<l on his (ailun* to proiliiro a ccrtificnto of iiirrosiion to 
c*t*Lli«h his h'irthip, th** ili«mis«a1 is no l«ar to a *iiit I>\ him o* tnnnnyrr nf Ihr inoffi on 
hhalf of Ih' molS {m) tthiTc tho tnistw of a public chnntj fail in a Fuit to eject a 
trespasser, thes are not iKsned from auinj* aptin as roemliers of the public with tho con 
rent of the Vhocate General (n) The dismissal of a Pint bj d against If, Cand i) m 
their indiTKhisI capacitj on a finding that a temple is public property does not opemto as 
res judicata against I m a pub'esjuent auit brought h^ H,C,I) and others m their 
representatne eapacit\ agam't -4 for a declaration that the same temple is public 
properls (o) ''imilarlj the <lisrnis*a\ ol a amt liwight b> a »nn agam«l his Jithtr for 
msmtenance claimed wader on osnnntnl is no l>ar to a suit bj him against his tldtsl 
bnihfr for a declaration that he is entitled to maintenance out of certain lands in his 
hands ^»ff tinfer o Mnod from Goxemment «hercbj, it «as alleged, the lands nero 
charged M tho time of grant s»ith tho maintenanco of tho junior memliers of tho 
famiU (p) \\ hero m a suit hj A against ti for the recorerj of a propertj, B sets up a 

JUS tertii in C and tho Court finds that C has no title to tho property, and allows ^ s 
claim, the finding does not operate a* tea judicata in a tubsequent suit by B after 
C 8 death against -4, claiming tlio same propertj as tho heir of C, as it could not have 
operated as such against C him«el((j) A judgment against a partj will not operate as 
res judicata when he subsequently acquires a fresh title under sec 43 of the Transfer of 
Propertj Act (r) 

A mortgagee in possession does not lose tho character of morlgn^tt and bceomo 
n trespasser Ixcauso he refuses to delirer up possession of tl»« mortgaged property to tho 
mortgagor on deposit being made bj tho Utter m Court of tho amount pajablo on the 
mortgage A executes a usufructuary mortgage of his property to B, and places D in 
possession thereof At tho proper time A tender* tho mortgago debt. Us fiOO, to B 
and asks to l^e restored to possession B refuses to accejit the tender on the ground 
that more is duo to him and to debser up possession of tho propertj to A A 
sues B for redemption, and deposits Its 500 m Court Tlio Court finds that tho tender 
was proper, and directs B to deheer up possession to A After entering into posses 
Sion, A sues B to recover mesne profits from B from tho date of the deposit m Court to 
the date of tho recovery of possession Tho suit is barred, for A ' might and ought ” 
to have claimed the mesne profits id tho first suit The suit is between tho same 
parties litigating “ under tho same title, that is, as mortgagor and mortgagee Tho 
mortgage is not extinguished after the tender and desposit, and B does not become a 
trespanfr after that date It cannot therefore bo said that tho suit against B for mesno 
profits IS against him as a Iretpasftr, and not os a mortgagee («) 

Thowords bctwcenpatliesuDdcv whom they orany of them claim, litigating under 
the same title” cover a case where the later litigant occupies by succession tho same 
position as the former litigant There may bo a succession by tho ordinary rules of 
inheritance or succession by some very special rule* as in tho ca«e of saranjam estates 
or xatan estates Thosvordsof the section do not moke anj distinction between different 
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Consent decree In a repres entative salt on tebalf of the pabllc.-— In the under- 
menttaned case (d) the Pnvy Coancil left ife aq op«i question whether m India persons 
instituting a suit on behalf of the public can bind the public by a compromise decree 

Jndginent In rem —As already explained a judgment m a suit is binding only 
upon the parties to the suit and their pnvics As a general principle, a transaction 
between two parties, injudicial proceedinga, ought not to be binding upon a third ; font 
would be unjust to bind any person who could not bo admitted to make a defence, or to 
examine witnesses, or to appeal from a judgment ho might think erroneous ” (c) 
There are, howerer, certain judgments which bind all the world and not onlj the parties 
to the proceeding m wluch they were passed and their prlnes A judgment that JS 
binding upon the parties and their pnvica only is called a judgment tu personam. A 
judgment which binds all the world is called a judgment in rem. Judgments in rem 
are outside the scope of the present section They are dealt with in the Indian Eridence 
Act, sec 41 

Decree against minor — a decree passed against a minor properly represented 
IS binding upon him to the same extent aa a decree pas'icd against an adult A minor, 
however, is entitle*! to impeaeh a decree passed against him il the next fnend or guardian 
for the suit js gmlty of fraud or gross negligcnco in allowing the decree to bo passed (/} 
It baa beoQ said in one case that any act or onussion on the part of the guardian adlitem 
srhich in the result has wrought prejudice to the minor s interest la gross negligence (g) 
But in another case (A) the Court said “ It is not every kind of negligence that would 
bo a sulfieient ground for setting aside a decree, or for declaring that the proceedings m 
Court are null and soid , but where the guardian omits to do his plain duty and where by 
reason of such negligence a suit is decided against ft minor, which would not linvu been 
otherwise decreed againat him it must be heU that the guardisn s neghgenoe contnbuted 
to the Court proceeding in the manner it did ” An omission on the part of a guardian ad 
litem to bring to the notice of th-o Coart a previoua judgment between the parties for the 
purpose of fftisjsg the plea of res juduatahas been held not to constitute negligence (>}• 
A decree passed agamat a rumor not properly represented is a nullity and cannot 
operate as res judicata {j ) But it has been held that if a suit la brought on the minor’s 
behalf to set asido a sale in execution of such decree, but the jdea that the minor was 
not properly represented in the suit in which the decree was passed is not then taken. 
It cannot bs taken in a subsequent enil lo set aside the decree and sale by reason of the 
rule contained in Explanation IV lo the sccfioafi) 


CONDITION III 


Litigating nnder the same title. 


Litigating tmder the same title — The third condition of res judicata is that the 
parties in the subsequent suit must have litigated under the same title m the former suit 
The etpression ‘ same title” means the eame capacity. ‘'A verdict against a man 
suing m one capacity will not stop him when he sues tn another distinct capacity, and. 
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HFs jrnirATx. 
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tn firt, it a <}>JJ'rrr\i f<tr’'>nin htr' (/) Tlin« «h>'iv ft »uil it I mtighl ■ fyrton to 
rwox-rr from • »lnnie»T «•{ mtth prf*|»^% rtftiminR it »» ih'* ^'•ir of a 

rnohunl, but tlio Kuit ft cIi«Tni<«^l on bit UiIhpo to priNliion a {t>rtifif^|o of »iirrT"«<ion to 
C"Ubli«h hit h'tfhtp, thf «littiii**»1 It no l>Ar to a ftiiit lit him «» mnnny'r ij (hf tnnih on 
I’fh'iljfjlh'fnolh^tn) >\h'‘ro tfro tnittroA of A |rti| lir rliAnJt ftil in a »iiil lo cj*>rl a 
ttT"pi%««pr. thot ATT* not liarmJ fnim »uine «irain ftt tnomfiort of tho piil>Iic with tho con 
^ont of the Vlvocato (irnrral (") Tho (li*mi**al of aAiiit li\ I apain’t II, ( and /> in 
their mdin Intlrajvtntt on a findinc that a tomiJrit jitiblic projfrtt doct not ofionvtcaj 
ret ]udicata a?ain«t I in a ml «o<jin*nt auit I rmicht f>\ JI.C.II and othm m their 
repretentatne capacitt apaintt I for a deelArfttion that the aame temple it public 
proport\ (o) Smilarh the <li<mittal of a amt I rroifflit !■> a ann asiinat hit fithrr for 
mamtenanee clainie<l «n/er on ogttfnml it no Iwir to a auit b> him ajiaintt hit rllfl 
brothtT for a doelamtion that h« i* «nlill«d to mainlrnanet out of etrtain landt in hit 
hand* hfH tmUr a mnnl from Goxemnieiit Mhecrbt, it wat altep^d, the landt were 
charp>d at the time of prant uitli tho maintenance of tho junior memhera of tho 
famih (p) here in a nuit h^ 1 a^aintt tl for the lecorcrj, of a propertj , It sett up a 
jut tertii in i and the Court fmd< that C haa no title to tho projicrt^, and allows .1 s 
claim, the hnding docs not operate as res judicata in a subsequent suit b} 11 after 
C « death against .d, claiming tho same property as the heir of C, at it could not havo 
operated as such againtt C himtelf(f) A judgment against a pnrtj mil not openito at 
res judieata when lie subtequentl^ acquires a fresh title under sec JG of tho Transfer of 
Property Act (r) 


A mortgagee in pottestion docs not lose tho character of morlynyee and bccomo 
a trupoistr bceauto ho refutes to deliver up possession of tho mortgaged projorty to tho 
mortgagor on deposit being made bj the latter in Court of tho amount payable on the 
mortgage A cTccutcs a usufructuary mortgage of his property to II, and places if m 
possession thereof At tho projier limo A tenders tho inortgago debt, Rs 500, to if 
and asks to lie restored to {>os<cs'>ion Jt refiivcs to accept tlio tender on the ground 
that more is duo to him and to deliver up possession of tho property to A A 
sues B for redemption, and deposits Rs 000 m Court Tho Court finds thot the tender 
was proper, and directs if to deliver up possession to A After entering into posses 
Sion, A sues B to recorcr mesno profits from B from the date of tho deposit in Court to 
the date of the recovery of possession Tho suit is barred, for A “ might and ought ” 
to have claimed tho mesno profits in tlio first suit Tho suit is Iictwecn tho same 
parties litigating “under tho same title,' tliat is, as mortgagor and mortgagee Tlio 
mortgage is not extinguished after the tender and de^posit, and B docs not l/ccomo a 
trespasser after that date It cannot therefore be said that the suit against IS for mesno 
profits is against him as a Irespaster, and not as a mortgagee (s) 

The words * between parties under whom they or any of them claim litigating under 
the same title ’’ cover a case where the later litigant occupies by succession tho same 
position as the former litigant There may bo a succession by tho ordinary rules of 
inhentance or succession by some very sjiecial rulea as in tho case of saranjam estates 
or Tatan estates The words of the section do not make any distinction between different 
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forms of succession A Uecree, iheiefOTe, apainst a earanjamdar may opprafe as res 
judicata against liis heir and successor (I). so*i«oa decree against a ratandar («). 
feee notes abote, p b7, “ bliebait, Lamavsn, trosW. administrator, etc ” 


CONDITION IV 


" Court competent to try such subsequent suit or the suit in which 
such issue has been subsequently raised. ” 

Court of competent jnrlsaictlon —Itt order that a decision »n a former suit may 
operate as res judicata m a sulisequcnl aU»t, it is accessary that the Court wluch tried the 
f irraer suit must Imi'e been a Court coropctcat to try the subsequent aui/ Jlete compe 
tcjiij to trj the i*»se raised in the °ab<equcnt amt is not enough As stated bj 
tlipir Lord of the Privj Council in Gotvl Jfandiir r Pudmanviid (f), ‘ a decree 
in a prtiiQus suit lannot be picadedasws judicata in a isubsequeat suit unices the judge 
bv whom It wa« madi had jnnsdKtion to tiy and decide, *iof on/y Ihe paritevhr rnalkr 
irttssu/ {Aesiibie^uent auditeef/in Hhichtbeidsueis Bub«cqiicRtK raised Inthis 

respett the enactment goes bejond aec IJ of the previous Act lOof lb77, and at o as 
appears to their } oiiLhips, beyond the taw laid down by the judges m the Dtiehus oj 
h*K3»UnH s rn$f; (iu) The worth msec 13of the Codeof 1877nere,“XoCourt sbailtrj 
onj suit or ismc in which the matter dirccUj and aubstantiallj m i««ue has been heard 
and finallt decided b\ a Courtof eompetent jusKdtcIwn, la a former suit between the 
same parties or iictwecn parties under whom,’ etc S« 2 of the Code of 185*) was in 
simdar terms In »«; Id of the Code of 1882 the words Court competent to trj 
such subsequent suit or the suit to which such is<ue has been subsequenttv m>«cd, 
which also ccur in the present section, were sobMitated for the word« ’’Court of 
competent junsdiction, clearly restricting the operation of the principle of res judicata 


The Court which decided the former suit maj be a Court of" etcimive "jurisdiction 
or a Court of concurrent’ jurisdiction, or a Court of limited’ junidietion As to 
superior Courts nothing is presumed to be outof jun<dictio!i except what is expressed to 
br so but with inferior Courts ths presumption is to the rontraiy, that nothing is wilhm 
junsdiitiou except what i« expressed to be so (r) 


H h'Ttiht Ciiurlti;h\ck<ite*de<tt!ieJoTm*r8int nil Courtof trcluSut junsdicliotl 
If a niftttpr direvtl) and subslantMillj in issue in a former f-nit has been adjudt 
rated Upon bj a Court of txcltt^tte jurisdiction, the Adjudication will bar the trial of the 
same matter m a '•iibscquint suit Thus Courts of Rrvrnae liare jurisdiction in respect 
of certain matters to the entire exelaston of civil Courts and the ilccmon of a revenue 
Court on siich inatten cannot be qocslioncd in a emt Court (y) But it is open to a 
minor to impcneh m & «vjJ suit a decree of a revenue Court if hia guardian has been 
guilty I { fraud or jjro^a Rf"X^oee in the decree to lie paaoju) iy'ajuoat Jiini /z.) 

The Dohknn .^griculiuri'ts RcSief Act gives esclusne junsdirtion to the Court under that 
Act over « partnuUr class of suits. And A dcriaion m a previous emt tried bi that Court 
wiil be res judicata if the suit falls withm the class to which Iho Act opjilies (u) 
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}\h>rf thf Court rWA tAr /rrmrr tuit vtiJi not a Court 0 / jurmiftcfinn eonrur. 

rentirtfA th^l o/tAr Court t*i tA« tufi»rgufnttuil uiroujAf — In curh n cnv the Court 
which <lrrn5<*<l the fomirr mil ennnot l>ca Court ‘comjvtcnt to trj the Jiibv-qurnt riitt 
Within the mcaninp of thi« ^rction (6) 

11 Afre tAr Court wAifA lAr ftrmfr «mi/ iros a Court of roncurrenf juriJf/irtion — 

In ruch a caw the Court which ilcci I(kI the former mit might or might not liacc been 
“competent to tr\ the rubwquent amt *’ If it waa, the decision would operate ns res 
jadicata, but not othcrwiw 

*!ummsn«inc the above, we raaj aa\ that in onlef that a decMion m a former 
suit ma\ operate as res judicata, the Court which decided that suit mii<t Iiaiebecn 
either — 

1 a Court of «jr/uair< junvliction, or 

2 a Court of eoncurrent jurisdiction competent to try the subsequent suit 

The following are the principal roles as to conenrrent jnrlsdlctlon *— 

(l) TAe juris/iC/ioB 0 / lAe tiro Couf/4 tnusi be concurrent <tj rtf/ards the pecuniartf 
limtt as trtU as the tubjeel mailer --Thsa rule was laid down by Sir Rames Pcacoclv in 
Edun\ Ztrc^un(e) and it was approved bj the Privy CounciNn J/wir v EAto Balsh (d) 
The learned Chief Justice Kiid that there were in India mans grades of Courts s?ith 
diBcrcnt pecuniary hmUa ol jurisdiction presided over b> judges whose qualification 
differed wideli , that it would be improper that a finding ns to the volidit^ of an adoption 
orof a willina pett} euitma Alunsiff sCourt should be conclusive m a suit fora property 
of a large amount in A High Court, and that by taking concurrent jurisdiction to mean 
concurrent as regards the pecuniary limit aa well as the subject matter, this evil or 
inconvenience is avoided In Run Jiakadoor v Lueho Koer (e) the Pniy Council said 
that ‘ if this construction of the law were not adopted, the lowest Court m India might 
determine finally and without ajijical to the High Court, the title to the greatest estate 
in the Indian empire It is e<scn(ial therefore that the 6rst Court was a Court competent 
to tr> and de^'ide not onli the particular matter in issue but al<o the subsequent suit m 
which the issue is subsequent!) roiled (/) 


Firtt, as to peeuntary limit -—The jurisdiction of the Court winch decided the former 
suit, and that of the Court in which the subsequent suit is brought, must bo concurrent 
as regards the pecuniary limit d sues B in Court X to rccoier inferesf due on a bond 
for Bs 12 000 For the defence it is alleged that the amount actually lent b} A was 
Rs 4 000 and that A wasnotentitled tointerestonmore than Rs 4 000 The Court finds 
that tho amount actually lent was Its 4 000 and awards A interest on that sum onl) 
Court A IS a Court of which the junsdiction is limited to suits of which the value does 
not exceed lie 5 UOO -d then sues R m a High Court to rccoier the principal sum of 
Rs 12 000 alleging that that was the actual amount lent b} him to R R contends that 
theactualamountadvancedwasRs 4 000 and that the question as to whether Ps 12 000 
wasIentorRs 4 OOOisresjudicata Thequestionisnotres judicata, for the jurisdiction 
of Court \ b'lng limited to Rs OOOOit wasnota Courtcompetent to try the subsequent 
suit in which the amount claimed is Ks 12 000 Pecuniary jurisdiction is determined 
b> the plaintiff s estimate of the value of his claim and if the Court awards less that does 
now shew that tho suit was brought m the wrong Court (g) But the plaintiS cannot 
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1 prevpnt a dccs'iion jn a previous suit from operating As tes judicata by orctvaJuing the 
eecond suit (A\. V here A brought two siuta m a Provincial Sraall Cause Court 
for compensation in each suit for loss of <me parcel, and the suits were di'"!ni'"‘ed, and he 
subsequently brought a suit in the Manaifi’a Court, joining together the claims in the 
respect ot both the parcels ?o as to bring the Tatuation above the Rs. 600 limit, it '"■aa 
held that the suit was barred on the pnnciple of res judicata (i). If a suit as to one 
jjarcel is disnnsjipd in a MunsiS’s Court, and then a suit is subsequently brought between 
thp same parties on the same eause of action as to that parcel and several other parcels 
in the Court of theSubordmate^Fudge the second suit aa to that one parcel will be barred 
bv res judicata (j) 

Secondly, as to aahject matter — ^The jutiadiction of the two Courts must be 
coniurrent as regards sabject matter Thus ccrtsto Courts have rio jurisdiction to 
adjudicate upon questions of tiffe, though that question may be gone into tncidentaWy m 
order to decide the principal question A finding on a question of fi/fe b) such Courts 
lannot operate as rca judii.ata in a 6ub«eq«ent auit oti tUle. This generally happens in 
the three following caRes — 

(aj irfeere tfc« ^r«t Coart »* « * « Co«rt " a«d Jfte eficoni Court a “ District 

Court ' — 'A sues S for rent in a Munsiff a fluurt Tha defence is that C aftd not A a 
the landlord The Court finds that A is not the landlord, and the suit is dismissed. A 
then sues 5 in a District Court for a declaration of filte to the land The suit is not 
barred, for » Slunsiff a Court ha» no jurisdiction to adjudieote upon questions of title (1^1 
A decision of a District Mutisifi's Court m a suit for possession « ill not opersto as res 
judicata in a Suit for redemption of a mortgage, for a District Munsdl's Court is oot 
competent to trv a mortgjge sujt (H). 

(b) irAcre the Jirsi Covrt is a Fmunciul SmoH Cause Courf — A decision in a suit' 
for damages instituted in a Provincial Small Cause Court (a Court not competent to 
try a suit on title) does not operate as res judicata jn a subsequent amt for establishmont 
of title fl) and t^ Is also the case when the Small Cause Court decree » bssed on an 
arbitfatof’s award (m) A decision in a suit for rent in a Pronncial Small Cause 
Court [a Court not competent to try a suit for possession) does not operate as k* 
judicata m a subsequent ami for possession (n) 

(c) IPAeee fAe jirst Court ij a “ Rtienut " and the second Covet t# a *' Cinl 
Court ’’“-A decision of a Revenue Court on a question of title is no bar to the tnsl of the 
same question by the ordinary Civil Courts, unless the Beienue Court is empowered 
by the Legislature to determine questions of title so as to eonstdute it jm tanlo a Cii d 
Court (o). The reason is that Courts of Revenue ftie generally Courts of jurisdiction 
limited to adjudicate upon q uestions of rent, tenure, etc (p) There are, however, 
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m»ttrm of which the 'n In • IleTenoe Oiwrt H rxpre*,«l^\ dechreil hj the Act 

ctinrtitutLnR the Oiurt to have font of n dfcne in a etril tuil (7). »ml aom»' ai to which 
It M declare*! that the decj"n*n «A<iH be fnot (r) In euch c&.w«, the decuion of a 
Revenue Court wiM operate as res judicata ao as to Iwr the trial of the eatno matter in a 
Cinl Court WTien the Revenue Act Inra suits claiming an alteration of shares made on 
a partition ht a Revenue Court a part) to anch a partition cannot sue in a Civil Court 
for an enhanced share (*} , but If on a levenno partition one mahal has been allotted 
to several co sharers jnintl}*, a auit to drelaro the rights of such co sharers inter se is 
not barm! for it m no waj Interferes with the revenue partition (0 Rut when a 
iwrtition made by a Revenue Court baa assigned to the plaintiff lands as under proprietor 
a suit for a declaration that be is a superior propnetor is barred (u) In a case under 
the Agra Tenanej Act, 1901, {«), an occupancy tenant sued m » Reienuo Court to evict 
the defendant alleging that he was a sub tenant The suit was dismissed on the ground 
that the defendant was not a sub tenant but probably a sharer m the occupancy. The 
plaintiff then sued in the Cisil Court to eject the defendant as a trespasser, but the suit 
was dismissed on the ground that ita object was to reverso the decision of the Revenue 
Court This decuion, it is submitted, is incorrect. The finding of the Resenue Court 
that the defendant was not a sub tenant was final But it had no such jurisdiction to 
declare who were sharers in the occupancy, and in any esent its finding on that point 
was onlj incidestaL Sco notes “ Where the Court which decided the former suit was a 
Court of exclusive jurisdiction,** on p 72 above for other cases see foot note (it) Pee 
note *‘ W here the Court which decided the former suit was a Court of exclusive 
jurisdiction," on p 7J above. 

(2) J! hen <A« fret Court wo" Criminal Court ’* and the eeeond Court is 0 ' Ctitl 
Court " — Criminal proceedings are not a * suit ’ Leneo no finding of a Criminal Court 
can be res judicata m a subsequent suit It bos thus been held that a conviction or an 
acquittal in a criminal case is not conclusive in a civd suit for damages in respect of 
the act charged against the accused (r) On this principle the finding of a Criminal 
Court that A assaulted or abducted B is not res judicata in a suit for damages against 
A lot assault or abduction (y); nor is an acquittal a bar to a ctiil suit against 
the accused (r) 

The High Court of Bombay bad held that the judgment of a Civil Court may in a 
proper case be admissible in evidence in a criminal proceeding between the same partie** 
Thus where A charged £ with criiouial breach of trust in respect of certain items, and it 
appeared that all those items had been dealt with by the CimI Court and the 
contentions of the accused with reference to all of them had been found to bo correct 
by that Court, it was held that the judgment of the Civil Court was admissible in 
evidence in the criminal proceedings against the accused (o) 

(3) To determine whether the Court uhteh decided the former suit had juriadtchon to 
fry the eubie<juenl suit, regard must be had to the gunidielion of that Court at the date of the 
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"former iuii, and not to its jurisiietton «t the date of the “ eHbsequeni ' suit (i) The 
■nortJs Coyrfc corojvtent to try sach snbseqnent Soifc" refer to the jurwcljctjon of the 
Court at the time ^shen the first sort «&» l«oaght at tb&t time such Court 
hare been competent to trj the aaWqaent sait ha^ jt been then brought, the decision of 
aacb Court would operate as res judustta although oti a subsequent date, faj a rise in the 
vabie of the property, that Court had ceased to be a proper Court, so far as regards its 
pecuniary jurisdiction to take cogniaaneo of a suit relating to that very property The 
leading case on the subject is Oop\ Jfnth r (-) In that case a suit was 

brought in the jear IBCO to recover certain property of which the value at that time 
was less than Rs 1 QOO and tbwefore the proper Court to trj it was that of the 
^Iunslff A second suit was aftcraarda brought in ypir IggO between the same 
parties in the Court of the Subordinate Judge to tecoicr the enme property nhieh had 
then risen in value and become worth more than Rg j OOO The matter direttly and 
substantially in issue m both tbe suits was the ami the question arose whether 

the detiMon of the Munsiff in the first suit operate^ as res jitdicata in the second suit 
It was contended that as the llanaiS oould not bar% tried the second suit in consiqiicnce 
of the value of the projwrty beisia mote than Rs 1 oqo Jus dewiaon could not ha\e the 
eSect n{ res judicata. But it was held that the decision optrated as res judicata for 
if the second suit was instituted in the year 1800, ifiat is at the Unt uhm the fret eatt 
leas brov^ht t) e JlunsiS s Court would base been to fry it ildtcr, J , said 

The reasonable constru tmn oJ the words m k, (^ort of jurisdiction competent to 
try Burh subsequent soit seems to us to be that jt must refer to the jurisdiction o! the 
Court at the time vben the first suit iws brovr/U that w to say, if the Court which tried 
the first suit was competent to try the subsequent ggit if tfen brought, the tUemon of 
such Court would bw cmiduMve under •. 13 [of the Code of 1882} although on a 
subsequent date by a riw in the csl«« of such propertj or from any other cauwe 
the said Court ceased to bo the proper Court, so far agpccuniarj jurisdiction is roncerned 
to take cigniiance of a suit relaUog to that property” Tbe ssme view baa 
been taken by the High Court of Sfadras (<f) It hti<, however been held* by that Court 
thst tbe Augaientatlon of a pecuniary claim by accrual of interest is not similar 
to a r>«e in the market value of a property aiiti that though m the latter case the 
decision m the prior suit may operate as res judicato. it cannot m the former case (e) 
Rut it will operate as ces judnata if the claim for iftterest not Una fide snd is clearlv 
unfenabio {f) 


(4) ti 13 the eotajpeitney of the onyinoJ Coiirf ■HjjjfA deonltd the former suit ' that 
mual 6e loafed to, and not that of tkeappcllattCwrl thatavitufisnUmaieJifdretdeii 

on appeal [j) or of the ereenUng Court (Jl) —A suit is Instituted In a MiiD'^iff s Court An 
appeal from the decree in that unit is preferred to a. District Court A subsequent suit 
relating to the same matter in issue is brought also in a District Court The decision in 
the first suit cannot opemte as res jadicata in the sub^uent puit, for though the Di'tnct 
Court that beard the appeal may have jurisdiction to try the sub^quent »usl, 


(ft) 


Copi \ath \ /Mr,j---at{18Sll 10 C»l 

IlDthuMth V ;«< r CAuiuIrr (lOSJ) 11 C«) 

U1 A«<»n V /awfln (IS9 J J5 

Slo'ifnitrii 'talk V '•Aanaeama 
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tho Miin«i<I « Court, tint th** Court which ilcciJcil the former suit, ig not n Court of 
jan*<lirtion competent to try the mh«cq«ent ruit 

Thnuph *n mppeal lie* from ft decision of a TaluLihri Settlement OITicer to the 
DiMnet Court, yet the deenion wtll operstoftg re^ jiiilieata in n suLvquent ruit in 
the I)i«tnet Court, for a Settlement Officer Is not a Court comj>etent to try a civil suit , 
he IS merely an administrative officer (i) 

(5) A CovtI does not <taf* to he a "Court of jurwJic/ioB competent to try the 
tubt'ijiienl suit' ■/ iM in/ibifitj/ to tnlertain ttariM not from tncomprtcnce, hut from the 
triifcnee of another Court infA a prefettnltatjunedtchon (j) — Tlius a Coding by a Munsilf 
in a suit for possession under s Q of the f^pcciCc Relief Act, 1877, instituted m hia Court 
that the plaintiff was wrongfully dispossessed by the defendant, is res judicata on the 
issue as to wrongful dispossession in a subsequent suit brought by the same plaintiff 
against the same defendant for damages tor wrongful dispossession in a Court of Small 
Causes hen a suit under a 0 of tho Specifie Iteticf Act is dismissed on the ground 
tliat tho plaintiff was not in possession within eix months of the institution of tho suit, 
the finding operates as res judicata m a eubsequent suit on title on the question whether 
the suit IS barred by the special limitation nndcr Art 3 of ^h 111 of tho Bengal Tenancy 
Act, 1885 (1) 

(C) A deetiion on a matter directly and oubslantiaHy in issue <>i a eutl tried by a 
Rerenue Court may operate as res juJicdM tn a subsequent suit broujhl in the same Court 
Ihouqh the character of the suits may be such that in the one ease an appeal lies to 
the Commtssianer, and m the other to a Disfrici Cour/— The fact that m the two suits 
appeals lie to different Courts does not affect the application of the rule of res 
judicata (f) 

Expl&ltatloa II — This explanation IS new tmlcr the Code of 1882 tho High 
Courts of Bombay (m) and Vadras (n) held that a decision m n suit in which no second 
appeal was allowed by law such as suits of a nature cognizable by Courts of Small Causes 
when the amount or value of tiic subject matter docs not exceed five hundred rupees, 
could not operate as res judicata in a subsequent suit m which appeal was allowed 
The High Court of Calcutta disicnted holding that that a decision in a suit could operate 
asres judicata, notwithstanding that no second app<>al was allowed by law m that suit (o) 
Explanation II affirms the view taken by the High Court of Calcutta that the competence 
of a Court does not depend on the right of appeal from the decision of such Court (p) 

Judgment of Court not competent to deliver It — A judgment delivered 
by a Court ftot competent to deliver it cannot operate as rea judicata In the absenn 
of a certificate from tho Collector a Civil Court has no junscLction to try a suit relating 
to any pension or grant of money or land revenue made by Government and a judgment 
of a Civil Court in such a suit without a certificate under s C of the Pensions Act cannot 
operate as res judicata (q) IVhcn a suit was brought in a Court in district X on a 
mortgage of property situate in distnct Y and a decree was passed without any adjudi 
cation of the question of jurisdiction the decree did not opeiuto as res judicata so as t > 
bar a suit to set aside the decree for war t of jurisdiction (r) See in this connection 
B 44 of tho Indian Evidence Act, 1872 For this purpose there is no distinction so far 
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ram Faq r r Bindethn Suig\ (1910) 41 
All. 54 5* 47 I C 837 
Valm\ (.hand t Stadha Fao (1030) 52 All 
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131 I C "I® CSl) A_A 4 j4 



78 


CIVIL PitOCEDUBE CODE. 


as Chartered High Courts are coRreraedf betvera cases where a Court has no jurisdiction 
at all to try a suit and cases where it cannot ej®rci«o jorj«diction unle-is leaye to sue 
has been obtained under cl 12 of the CTiarter. Therefore, a judgment delnered by a 
Chartered High Court in a suit which it has no junsdietion to try unless leave to sue 
has been oht.amed cannot oiferato an res jndicata if leave to sue was not obtained («). 

Jadgment obtained by frand or coUuslott.“A judgment obtained by 
fraud or collusion (t) cannot operate as res judicata [Evidence Act, 1872, s 44] Fraud 
IS an extrinsic collateral act which viiiatea the most solemn proceedings of Courts of 
Justice Lord Coke says, “ it avoids all judicial acts, ecclesiastical or temporal *’ («} 
^Vhere a decree is impeached on the ground of fraud, the fraud alleged must be actual 
positive fraud, a meditated and intentional contrivance to keep the parties and the 
Court m Ignorance of the real facta of the case, and the obtaining of the decree by that 
contrivance The mere fact that a decree has been obtained by perjured and false 
evidence is no ground for setting it aside on the ground of fraud (u). 


CONDITION V. 


The matter directly and substantially in issue in the 
subsequent suit must have been “heard and finally 
decided ” by the Court in the former suit. 


Heard &Qd finally decided.—** Res judicata** by its very words means a matter 
on which the Court has exercised itajuduial mind and has after argument and considera- 
tion come to a decision on a contested matter (tr) The section requites that there should 
be a /tuif decision (a) The mere fact that a matter directly and eubstAHtially m issue 
m a suit was directly and substantially in issue in a former suit is not safScient to 
constitute the matter res judicata , it u also C8«eattal that it should have been heard 
and finally decided This does not mean that there should be an oc/uof finding on the 


In dealiDg with qurstions under the present head it is iniporlant to note— 

(]} that if a decree is spenfi*'. and is at variance with a statement in the judgment 
regard must be had to the decree, and not to the statement in the judgment (a} ; 
(2) that neither an obiter dictum nor a mere expression of ojimion m a judgment 
has the effect of res judicata (ft) ; 


AMui V JDMbiflSiSl 37 Iknn. 

603. SO 1 C 630 



(s) rvr*olam Oif v yaraMa Oir (18M) 21 
AH 605 50 I A 178 

(if) Seorlomomt 2iaitn v. SudJanuni {187J) 
12 B 1. 11 804. 1 A., Sop Vol 212; 
lla» £mSna v ItlAai (1891) 15 Bom. 
B9; Afnirioy SAyama (1910) 21 C. W. 
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(3) that whrn » Court mcrrlj forth© parpow of jircvonting a rctnftnd rtcortli its 
finding oa an i»*ue not n«T*«ar 3 for th© decision of the cfl»c, it does not 
operate as res judicata (r) 

‘vc notos " Kxamination of pleadinpaand judgment, cn p t2abote 

A matter Will be said to have been “ heard and finally decided,' notwlth* 
standing that the former suit was disposed of In any of the following 
ways — 

(t) ex parte (i/) , or 

(ii) bj di«mi<isal under 0 17, r 3(c), or 
(ill) bj a decree on an auard (/) or 

(ir) by oath tendered under a 8 of the Indian Oaths Act, 1873 (g) , 

(r) bj dismissal owing to plamtiil afailure to adduce CTidencc at the hearing (ft) 

The decision In the former snlt mnst have been one on the merits — > 
In order that a matter may be said to have been heard and finally decided, the deciaion 
in the former suit must hare been one on the merits Hence it could not bo said of a 
matter that it was “heard and finallydeeided,“if the former suit abs dismis'icd 


(i) for want of jurisdiction (») , or 

(m) for default of pUmtifl a appearance under 0 0, r 8 (y) , [but a fresh suit 
on the same cause of action may be barred under 0 0, r Oj , or 
(ill) on the ground of non joinder of parties (ft), or misjoinder of parties (/), op 
muUifariousness (m), or on the ground that the suit was badly framed (n), 
or on the ground of a technical mistake (o) , or 
(it) for failure on the part of the plaiotifl to produce probate or letters of 
admintstration or succession eerlificalc when tbe same is required by law 
to entitle the plaintiS to a decree (p) or 
(r) for failure to furnish secunly for costs under 0 r 2 {q) , or 
(t») on the ground of improper valuation (r), or for failure to pay additional 
court fees on a plaint which was undenalued (s) or 
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(tiv) {or \s ant of a cause of aCtiOb {<) , Of 
(im) for want of notice (a) > or 
{ir) on the ground that it la prematuto {») 

See notes Libertj to bnng » fresh flmt,” on p. 84 below. 

The decision In the former sntt must have been necessary to the 
determination of that suit. — A matter directly and substantially in issue cannot be 
said to have been heard and finaU}/ decided, ’unless the finding on the isaue was necM 
sary lo tkedeUminnlionoftkesait A finding on an msuo cannot bo said to be necessary 
to the decisioti of a suit unless the decision tau bavd upon that finding And a decision 
cannot bo said to have been based upon a finding unless an apptal tan he against that 
finding The reason is that ‘ everything that should have the authority of res judicata 
IS, and ought to be, subject to appeal, and leciprocaily an appeal is not admissible on 
auy point not having the authority of res judicata ” (in) It was at one time thought 
that the test of res judicata was svhether the finding was embodied in the decree This 
houerer is not so, for res judicata n a matter of substance and not of form It is the 
right of appeal which indicates whether a finding was incidental or necessary This 
leads to the following rules — 

Rule I — U the plaintiSe suit is wholli dismissed no issue decided against the 
defendant can operate as res judicata against him in a subseijuent suit, for the defendant 
cannot appeal from a fimling on any such issue, the decree being sv holly in liis favour {*) 
(seoill? (l)Bnd(3)3 Buteveryissue decided against the piaintifimayoperateaaresjudi 
cata against him in a subsequent suit, for the plaintiff can appeal from a finding on such 
issue, the decree being against him (y) [see ill (3)] \\ ith reference to the first branch 

of this rule it la well settled that when a plaiotiJff s suit is dismissed in spite of a finding 
on an issue m hts favour that finding does not operate as res judaata against the defen 
dant (z) Uith reference to the second braoch of this rule the Allahabad High Court 
has expresaed the opinion that it docs not apply to a case where the Court after finding 
against the piainttS on an issue which should in logical sequence haio been decided 
first proceeds to record its findings against the platntifi on other issues , in such a case, 
according to that Court, the fuidirgs on the other issues do sot operate as res judicata 
against the plamtifi m a subsequent suit (a) (See notes tu s 06, ' Who may appeal ”J 


JllttHrationa 

(t) Ina suit by A against B (or ejectment, R contends (IJ that no notice to quit 
WAS given, and (2) tliat the iand being roajbos land, ho is not liable to }>u evicted at all 
Tho suit IS dismissed on a finding that no notice to quit was given The Court, however, 
also finds that the land is not majhes land A afterwards sues ft to evict him from the 
land after giving notice to li B contends that tho land is majhes land and that he is 
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not 1c to I** cnetol TItc finilinj* in the fir«t suit that the Un 1 not mft]1ic< hn<I 
doc« rot operate «a re* jinlirata co aa to |ircrlu(ic /; from raHinR thn name contention 
in llic Mi1>«<vj»cnt »uit, the rca«nn Inmoi; that 1 « *mt haxms l>ccn It foull 

«r< hnrt npptntnl Imm tlic fn'linc that the land naanot majlica land The Court liniinp 
found in the fint ruit that .1 had not piTCn nntico to quit it waa no/ nee/a»<iry for the 
determination of the amt to decide whether the land naa tnajlica land or not The 
fir*! auit Maa «1i«mia«ed in ap'/e «/ the findini; in ( » faaour that the landnaa not majhes 
land Thnlur Vayunifro v Thnhtr Mahndro (1801) |R Cal CI7, v Bulhoo 

(18«r) 13 Cal 17 

Suppose that in tl n al>oac illustration It had not raised the defenee that the land uas 
majhes land in the first ruit Would he lie precluded from raising that defence in the 
eecond euit on the ground that ho miyAl an I ought to liaa-e raised that defeneo in the first 
suit * No the reason hemg that when a |w>int of defence that has been actually raised 
and <li«iUotted cannot operate as tea judicata against a defendant, it eertainlj cannot 
operate a« «iieh when it has not l>een raised at all though it m\ght and ought to have 
licon raised (t) 

(J) t sues It for possession of certain lands after the expiry of a lease granted by 
him to If U pleads (I) an occupancy right, and (2) that tho suit is premature as ho 
[B] had a right of renewal The tnal judgo finds that there nos no occupancy right, 
but that the suit was prematuro and tho suit is dismissed A files an appeal to tho 
High Court B files a cross objection to tho finding against him, namoly that he had no 
occupancy right Tho Ifigli Court affirms tho decree on the ground that tho suit was 
prematuro and upon the cross objection affirms tho finding that D had no oceupanoy 
nght After some years A, after gicing notice to It, again sues B lor possession B 
again pleads an occupancy ngbt A contenib that tho finding of tho High Court in the 
prenous suit that It had no occupancy nght is res judicata Held liy tho Judicial 
Committeethatthefindingisnotres judicata thereason being that B basing succeeded 
on the plea that the suit was pnmature he had no occasion to go further as to the 
finding against turn iUdnapur Zamindan Co , Ltd v AaresA Aamyan ^oy (1021) 48 
I A 40 48 Cal 4C0 04 I C 231, ( 22) A PC 241 The decision to the contrary in 
3Iotav 1 if/iiil (1016) 40 Bom 002,30 1 C 74, is not good law 

(3) In a suit by A against B for damages for not removing filth from A s land B 
contends (1) that no notice was given as required by the Bengal Municipal Act, and (2) 
that he was not bound to remose the filth The suit is dismissed upon two grounds, 
namely, that no notice was given as required by tho Act, and that It was not I ound to 
remove the filth A then sues B for damages for not removing filth during a sul sequent 
period after giving notice to B B contends that he is not liable to remove the filth, 
and that the question of his liability is res judicata by reason of its having been decided 
against 1 in tho first suit A contends that the question is not res judicata for the 
Court having decided in tho former suit that the suit must fail for want of notice it w as 
not necessary for the Court to decide tho issue as to Bs Lability to remove the filth 
Held by the Calcutta High Court that the question is res judicata and A cannot raise 
it again m the Fccond suit Peary v AmAica (1897) 24 Cal 900, Maho’ned Ismail v 
V Sharfiitullah (1930) 07 Cal 872, 120 I C 310 ( 30) A C 810 The Allahaliad High 
Court would seem to take a different view ShtbChiranv (1S05) 17 VII 174 19“> 

ItcLE II — If the pUmtifl s suit is decreed in its entirety no issue decided against 
tho plamtifl can l>o res judicata for tho plaintiff cannot appeal from a finding on any 
such issue tho decree being wbolfy in his favour (c) But e\-en issue decided against 

14) JWuiJatAan s Khanmia (19US) 3. Dom Abdul Faiim V Ojamshes (1K9) 5« 

' ' 315 Oil 6J0 

(O Hanfo T Studiyeppa (ISM) "3 Dom 
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the defendant is res judicata, for the detendant can appeal from a finding on such ]Ssoe< 
the decree being against him (dj 

IKtufroIion 

A, alleging that he is the adopted son of X, sues B to recover certain property 
gcantedto him byA undera deed and forming part of the estate ofX. The Coiirt finds 
that t 13 not the adopted son el X, but that he is entitled to the property under the 
deed and a decree « passed for A The finding that A 13 not the adapted son of X 
not operate as res jedicata m a sabseqneat Slut betsreen A and B in which the question 
of adoption is again put m issue , for the decree being in favour of A, A coaid not have 
appealed from that folding The Court having fuund that d wag entitled to the property 
under the deed, the finding on the question of adojition waa not neeeasary to the detcnnma- 
tion of the suit The decree, far from being based on the finding as to adoption, ivaa 
made tu eptJe «/ it Han^o v Jlfvdi^eppci tl8S9) 23 Bom 296 

Finality of decree fa redemption soils— if tho mortgagor files a suit 
for redemption and no order for foreclosure ertuiguishing the right of redemption in 
default of payment is made the prelmunary decree for redemption does not have that 
eEect The right of redemption continues until a decree a^Iute for foreclosur© is 
passed («), or the sale w confirmed {f) In such a case there is a conflict of decisions as to 
whether the mortgagor can enforce his right of redemption by a second smt, after a 
prehimnaty decree on which no further proceedings hftre been taken According to 
Allahabad, Bombay , and Lahore decuions he can {y ) , on the other band, sccorduig to 
Calcutta and Madm decisions he cannot (A) But though aceordmg to the Allahabad 
and Bombay High Courts a second auit for redemption is not bamd, the same High Courts 
hare held that any matter decided in the earlier suit, e p , the amount of the mortgage 
debt, cannot be re^ipenM la the subsequent suit (i) 

In the converse case of the mortgagee not taking further proceedings on his decree 

jt 

, • , * • ,* vt 


Vi'here a decree la appealed from. It Is the appellate decree that 
stQSt be looked to deteroilae t&e qnestioo of res jadlcata. and not 
the decree appealed from — \ decision fwNe to oppenl may be final '• wjthm the 
meaning of this section vnlii the appeal is preferred. But once the appeal u filed the 
decision loses its character of finality,' and what was once rea judicata again becomes 
res euh judiee, that Is, matter under judicial inquiry IVith reference to s S07 of the 
Ceylon Civil Procedure Code which is in pan materia with this section the Plivj Oiuncil 
said * Where an appeal lies the finality of the decree on such appeal being taken, is 
qualified bv the appeal and the decree is not final in the eeaac that it will form res judicata 
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M K-tircvn the In thi« c&w; (/) 1 In 1021 aurd It on an account and obtained 

a decree on the I71h Januarr 1027 B filed an appeal on the 10th January 1027 and 
A to aroid a poa<it 1e bar of limitati in filed a freah auiton the same cauae of action on the 
2nd June 102" The suit waa diimisaed aa tra Judicata although li a appeal in the first 
iuit waa jx-nding The Pnv% Council rereracd this decinin and sail that the proper 
courae waa to hare #taj-ed the eecond auil pending the decision of the appeal xn the first 
suit The appeal destroj's the finahtj of the decision tl o decree of tl o loner Court is 
auperwded the decree of the appellate Cburt, and it is the latter decree that should 
be looked to to determine the f]uestion of res Judicata (m) In an Allahabad cose (n) 
the Court passed a decree for costa and in an application for execution this decree less 
construed as not making the defen lant personally liable Subsequently the decree was 
confimied by the Court of Appeal In aaecond execution application of the decree of the 
appellate Court the construction of the decree m the first application did not operate 
as res judicata 

A sues B for damages for cutting and remoeiag trees from his land The suit is 
dismissed on the grounds (1) that the land did not belong to A, and (2) that B did not 
cut the trees A appeals from the decree on both these grounds, but the appeal is 
dismissed on the ground thst A had faded to prose that B had cut the trees. Isote 
that the appellate Court does not decide the question of s title A then sues B for 
possession of the land claiming that the land belongs to him B contends that the suit 
IS barred as res judicata aa the first Court had found in the former suit that the land did 
sot belong to A The suit is not barred for the question of A s titlo became res sub 
judice when the appeal vas preferred and it did not become res judicata as the appellate 
Court did not adjadieatt upon the question But a judgment of an appellate Court 
will operate as res judicata as regards all findings of the lover Court which, though 
not referred to in it, are adopted by a decree sehicb grants a relief that » possible only 
on BUeh findings (o) An issue again isree judicata aehere the judgment of the appellate 
Court shows that the uiue was treated as material and was decided although the decree 
passed merely affirms the decree of the lower Court which did not deal with the issue (p). 


The Rangoon High Court has held that a decree may be final as regards a party 
A who has not appealed although another party B has appealed if A has not been made 
a party by B in his appeal Tho mere possibility that the appellate Court might make 
A a party and proceed under O 41, r 3J, does not make it less final (g) 


If onltf a part of a decree ts appealed from the rest of the decree rnay become final and 
operate os res judicata , — ^The defendant had obtained a decree on a mortgage The 
plamtiS who had paid off a prior mortgage filed a suit claiming to be subrogated to the 
prior mortgagee and to recorer the amount he had paid from the defendant The 
original Court found that the plainttC was subrogated and awarded him the principal 
sum he had paid with interest The defendant on appeal claimed that the plamtiS was 
not entitled to interest The defendant could not on second appeal dispute plaintiff a 
right of subrogation which was res judicata by resAon of the decree of the original Court, 
this part of which had not been appealed against (r) 
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Consent decree and estoppej — The jwescnt section does not »ppjy la terms 
to consent decrees , for it cannot be said m the case of such decrees that the matters 
in issue between the parties “ have been Iteard anil fioalfy decided ” tnthm the lacanmg 
of this section (») A consent decw e, howcTcr, has to all intents and purposes the same 
effect as res judicata as a decree passed t» invUum (t) It raises an estoppel as mneh 
as A deirec passed in iniitum (le) So long, therefore, as a consent decree stands, it is 
not open to either party thereto to giva jt the go by, oven if it contains clauses that 
are- bad m law (i) A consent decree, however, i» a mere creature of the agreement on 
which It IS foiindod, and it may be set aetdo on any grouncl which wnidd inraJidate an 
agreement between the parties (te) But unless all the parties agree, an application 
cannot >>e made to the Court of first instance m the original suit to set aside the decree {ic}. 
though It may be done m the case of an interlocutory order (j/) See notes to s. 96, 
Procidure for aettuig aside consent decree." 

Explanation V Relief claimed bnt not expressly granted— If a relief is 

claimed in a suit but la not expecsaljr granted in the decree, it will be deemed to hare 
been reiiised, and the matter m respect of which the relief w cUitned will be res judicata. 
Thus where in a suit by a mortgageo (Ij for a money decree, and {2) in default of payment 
lor sale of the mortgaged property, th© mortgagee was content to take a moncy.deeree 
only, it was held that a subsequent amt by him, on failure of the mortgagor to satisfy 
the decree, to haife the arao'ine of the mortgage debt paid to him by the sale of th® 
property, w aa barred as res judicata The reJicf as to taU having been claimed by the 
mortgagee, but not hinng been, expresaiy granted in the former suit, must be deemed 
to ha\ e been refused so as to bar the subsequent suit (zj 


Liberty to bring a fresh suit — WTicrc a former suit between the aame patties Jn 
the same Court and for the same relief results m a decree of dismissal, but the 
judgment leaves it open to the plaintiff to bring a fresh suit and leaves “ open untouched 
and undecided all matters ’’ affecting tho rights of the parties, the decree does not constl* 
tute res judicata, M sucliirntters cannot be said to have been “ heord and finally decided ” 
within the meaning of this section (a) But li the Court has in the p.irt>cular circum 
stances of a case nopowertorescrvehberly toa party to bring a fresh amt, the subsequent 
suit may be barred ns res judicata notnithstanding the liberty to bring a fresh suit. 
Thusm II ati<jn v Co/iscioro/.fta/»haAye({>) the former suit was diioiisscd forth" plaintiffs 
failure to produce evidence but a direction was given that the plaintiff roidd mat ifafe 
& fresh proceeding as if no suit had been brought Ntvertbeh »s the Privj Council held 
that the subsequent suit wosbaire*! by res judicwtafor the rescrvatu n wasof noeffeet. 
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\gain StnyK r, JayinnatK i?<il#i(f),tTC«‘nth «lr<-nlf(l bj tbo Tixlirtal CommUtM*, 
H a raac dirrctlr on tliii pmnt In tliat cA«r tlio {dnintilT* bnxic^it a iniil to Act aakIo 
A gift made bj A Kimlii t»nlnw out «>f brr hual«ati«l • rat ate Ibcj allrgcd that they were 
incAomplnt; bcifA. Tbc wnlow «lir«J prmlinp tbo iuit \tlcr licr <ipatb tlie plaintifTs 
applied to amend the plaint Iin acttinj; Mp a famil) CH«totn of inberitnncr Upon that 
applicatnn failing, and tbe ptaintifTa ailmitting that apart from tbe alleged cuatnm tbry 
could not iuccccd, the trial Cnnrt di«mia'U‘(l tlic amt, but gaic tbrin liberty to file a fresh 
suit for poascAsim SubAcr^uenth tbe plamtiffa brought another suit to reeoicr from 
parties to the former suit a share m the pnipert} basing their claim upon family custom. 
It u as held that the suit « as barred b\ res judicata since the custom Mas a matter nhich 
might and ought to hare been set np in the former amt and. further, that the trial Court 
having dismissed the suit, it had no power under O 23, r 1 (1), to give libertj to hnng 
a fre«h Ruit 

When Explanation V applies — ^EsplanationV docs not Opply, unless tho “relief ” 
claimed was (1) eubstanfiuf rtlief, and (2) it Mas sueh as it is obligatory on a Court to grant 
Ue proceed to consider these conditions in order. 

(1) The relttf claimed mint hare been ini$lanlidl,and not merely auxiliary — A sues B 
(1) to recot er her share in the estate of D. claiming tho ssme as D s muIow, and (2) for a 
dectantion that she was lawfullj married to D, a fact which B had denied A decree a 
mado by consent awarding Rs 51,000 to A m full satisfaelion of her claim against the 
estate of D The decree does not contain any declaration as to A's marriage with D This 
circumstance will not bar & subsequent suit by A as Da tridoii, against B, to recot er 
her share in the estate of a deceased relative ; for the relief claimed m tbe former suit 
in respect of the legality of marnago was not claimed as a “ spcciSo ’’ or “ substantial ’* 
relief It was “ auxiliary “ to the pnncipal relief in respect of her share >n the estate 
of f>(cf) 

(2) The relief cfajmrd mutt haie been one trhieh the Court it bound to grant and not 
one iihich i( tf discretionary mth the Court to grant —Cases under this head relate principally 
to mesne profits It was enacted bj see 244 of the Code of that, “ nothing in this 
section shaM bo deemed to bar a separate suit for mesno profits accruing betneen the msti 
tution of the first suit and the execution of the decree therein, Mhere such profits are not 
dealt with by such decree ’’ That clause has been omitted in the present Code, and under 
0 20, r 12, mesne profits subsequent to the dale of the suit are to I>e ascertained and 
presided for in tho final decree 

Asucsiffor possession andfor roeme profits both prior and suli«equent to the suit 
A decree is pas«ed in A s favour for possession Tho decite is silent as to mesno profits 

In the case put aboso there is no doubt as to mesne profits prior to tho date of the 
suit, that tho plamtifi having claimed a relief in respect thereof and the relief not having 
been granted by the decree, the matfevisres judicata, and A cannot institute a fresh suit 
for such profits (<) 

As to mesne profits subsequent to the date of the suit it was held in cases under the 
Code of 1882 that it lieing diseretionarj with tho Court to grant such relief, the fact of tho 
decree being silent as to such mesne profits did not operate as a bar to a fresh suit (/) 
In ca«es under tho present ( ode it has been held ba the High Courts of iladras {g), 
tf) « ■ ' ' e . «.v — 
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Calcutta (fi) and Allahabad {»} that where uia soil for posaeasinn and for past and future 
meano profits the Court gives a decree for mesne profits up to the date of the suit and says 
nothing about subsequent mesne profits, a fwah amt to recover subsequent mesne profits is 
not barred under the present Code any more than under the Code of 188J In the Madras 
case WaUis, C J , said The word ‘ relief ’ m the explanation means relief arising out 
of a lause of action which had accrued at the date of suit and on which the suit was 
brought, and did not include relief such as mesne profits accruing after the date of suit as 
to which no cause of action had then ansen,but nhich the Court was ueverthelessexpressly 
empowered to grant The explanation hanng been reproduced in exactly the same 
words the presumption i-' that it viaa mtetided to have precisely the sanM effect I do 
not find any sufScient indicatioa to rebut this presumption in the fact that sections 211 
and 2 12 of tho old Code were amatgamated lo form Order VX, role 12 The change intro 
duced by the new rule is that the award of mesne profits in all cases is to be by prelmii* 
nary decree, and that when ascertained they are to l>o embodied in a final decree, whereas 
under sections 21 1 and 213 they were to be ascertsiaed m execution This change does 
not appear to me 1o affect the constructioa of explanation t to section 11, nor do I thmk 
la effected by the omission in eectton 47 of the new (’ode of the proviso to the corfcs 
pondmg section 244 of the old Code In the Bombay High Court the point is not 
definitely settled In one case (y> it was held that if a decree is silent ns to future means 
profits, a aubsequeot suit for such mesne profits U barred but m » later case it was 
said that if the suit was for possession and the decree was silent as to future mesne profits, 
a subsequent suit tor future mesno profits nould not be barred (i) 


W here a pUut in a mottga ge suit contains a pra^’er for a personal decree, but Ihs 
preUmisary decree is siient about rt the plaintiff is not precluded from appljung fW a 
personal decree undor 0 34, r ff, for the balance of the mortgage claim after the gale of 
the mortgaged property , as euch a decree could not properly bo passed until after sale (0 
Section not exiiaastl76 »-The section is not exhaustive of tba eircuruatanceg u 
which an issue may be tes judicata fm) In Kalij>ada v Dwtjaptufii (n) the Pnvy 
Council quoted with approval a passage from the judgment of Stf Lawrence -JenUns wi 
S\tcparjttn r fitamnandan (o) where His Lordsfaip saud that ‘ the appUcatiou of the rule 
by the Courts m India should be infiaenced by no technical considerations of form, 
but by mattei of substance within the limits allowed by law Againin //ool v 
ftielrafor (JeneraJfp) the Judicial Committee said that the plea of res judicata etiU remains 
apart from the limited provisioiss of the Code, and referred to the decision of the Board 
m Jfam Airjnl v ^iip Auan (9) which held that the binding force of an interlocutory 
judgment even in execution proceediogs depends not upon the seettou of the Code but 
upon general pnniiples of law The Pnvy Oouucit have also held that a decision on a 
dispute IjetwcoD rival claimant^ as to compcnvatioa deposited m Court under b Si (2) 
of the Land Acquisition Act 1894 operates as sea judicata in a aubsequent suit between 
the iama paHiCa Thcir Lotdsbips said * It liM heca suggested that the dsciswn was 
not in a former «u»l, but whether this were eo or not makes no dillerenco, for it has been 
recently pointed out by the Board m t/ool- v Admin>tlralor Otntral (r) that the ptmciplo 
which prevents the same ease being twica litigated Is of general application, and is not 
limited by the apeeiCc words of tho Code in tins respect ’ (s) 
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Th<‘ r%pn*««inn former ruit dnc» not rxcluile the •] j licution of tlio nilo when units 
»re tried top'ther note Stiiti truH loQtthfr—One j riymtrtt «t pp t*! 40 nliore 

The rule of res ju lientx has lieen exlende<! Iiej-on 1 tl o limit* of tho section in tho 
ca*e of proeceilmg* m » I'rol'Hte Court xml in tic c»«e of execution proceedings an i 
interlocutorj onlers in tie same *mt 

Probate proceellogs — When » question of the rrUtion«hip of parties has 
Ipoen decided m a probate procee Img aaul sequent suit between tho same parties inrolring 
the same question is barred lij tho rule of res judicata although tho words of tho soction 
arc not stnctlj appbeal le This was deeideil bj the Pnvj Council in tho case of Kah 
pada V Dicijnpadfi (I) confirming a decision of tho Calcutta High Court («) and approving 
that Courts dissent from previous decision# to tho contrarj (r) Tloundemoted 
casesfir) thoughnotcipre»«lj mentioned mu*tl>e treatedas overruled Anj orderpassed 
after contention m a probate proceeding is res judicata m anj subsequent proceeding 
against tho caveators w-ho contested it (x) In a Bombaj ease (ji) A, alleging himself 
to be tho executor of fl a will appliedfor prolatcof the will butC,£s widow, opposed 
the application and probate was refused on the ground tl at the will was not proved 
C then sued A to recover her husband s property and A was precluded from contending 
that he was entitled to possession as if a executor Tho Court observed that though tho 
judgment of the Probate Court refusing probate to -1 does not operate as a judgment m 
rem jet it operates as res judicata lictneen A and C under# 63 of tho debate and 
Administration Act, 1881 (now replaced by s 29u Indian Succession Act, 1925) read 
with a 11 of the Code 

A decision on a question of relationship in a proceeding on an application for letters 
of administration after tnal of an issue IS binding as res judicata m a subsequent auit 
between the same parties (t) 

Orders la execution proceediogs— The leading case on the application of res 
judicata to interlocutory orders and to execution proceedings is Kirpal r Xup 
Kuan (d), decided by tho Judicial Committee m 1683 The principle of that decision 
is that a 11 IS not exhaustive and that the pnnciple of res judicata still remains apart 
from the limited provisions of the Code I^or to that decision the Courts in India 
generally held that sec 13 of the Code of 1883 (corresponding with tho present section) 
was not applicable to execution proceedings The Judicial Committco held that 
though the section in terras did not apply to execution proceedings the principle of res 
judicata applied to such proceedings The question id that cose was whether a decision 
in the course of execution proceedings, that the decree which according to its true con 
struction swarded future mesne profits, ojierated as res judicata so as to preclude the 
Court from trying the question over again at a subsequent stage of the proceedings 
The High Court of Allahabad held that it did not Their Lordships of tho Pnvy Council 
held that it did Their Lordships said — 


The matter decided by ^Ir Frobyn was not decided m a former suit, but in a 
proceeding of which the application in which the orders reversed by the High Court were 
made was merely a continuation It was as binding between the parties and those 
claiming under them as an interlocutory judgment in a suit is binding upon the jiarties 
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in evecy jirowediug m that suit, or aa a final judgment in a amt la binding upon them 
in cariyiDg the judgment into execution TMe binJtng fo^ct o/ aorA u judjnicnf 
not vpo'i Mc 13, Act X 0/ 1677 (*. 11 nt tlie preaent C^e] bvl vpon gentrat 
oj late ]f it vert not binding ihtrt uouU be ito tnd to tiiigaUon . The parties arpre 
bound by the decision oj Mr Probva who, uhether right or arrong, had decided that it 
did [tbat IS that the decree awarded future mesne profits] , a decision which, not having 
been appealed was finaiand binding upon the parties and those claiming under them 

The ratio decidendi of Pew kirpal a ca«e is that jf a particuUr constnietion U put 
on a decree m proceedings on a former application for execution, it is not competent to 
the Court to treat that construction as erroneous and pot another construction on »t 
at a subsequent etage of the execution proceedings (A) Parties cannot r»i«e a second 
time in the same suit or exeentioB proceeding an issue that has ahead j been determined (f) 
Thus the Judicial Committee held m Vunjuf PrraAnd v Crija Kant (df, that a decision 
on an application for execution after heanog both the j\irties that the application net 
62rrf/fb\ the law of Umitatwn though ermneou* is binding on the parties m «iib'<equent 
proceedings m exe^'ution Their Lordships Mid ‘ The onlcr was made by a Court 
hasing competent junsdiotion to try and determine whether the decree was barred by 
hmitatioQ, appeal was preferred against it Admitting for the sahe of 

f ' ■ ■ ' ’ Q the . 

r ■ valid, not 

• I ta barreJl 

by Iijaitafioji though erroneous is cooclosivo between the parties and the questioB 
cannot be re tried oa a sub«equent application for execution fe) 


The principle Uid downtn Pam hirpat erase referred tosboveis that when# 
has been raised in an < xcoution proceeding and decided, tbe drci»ion, even if erroneous, 
IS binding on thejiarties and the same qorstioa cannot be re tiieU in a subsequent proceed 
mg m execution , in other word?, that the principle of rrs judicata >s applicable f®’ 
proeeedings in execution. This principle has been followed hw the High Courts of 
India (/) But this principle does not apply unless the parties to the subsequent proceed 
mg were 8l»o parties to the former proct^mg (p) and had litigated under the same 
title (A) 5sor doesit apph unless the former application was heard and decided Hence 
an Older dismissing an application for execution for default of appearance {i") or allowing 
It to be struck off for the preaent (jj or allowing it to be withdrawn with liberty 
to present a fresh application (A) is no bar to a fresh application for execution Similarly 
where an application for execution under O 21, r 32, is djsraiR«ed on the ground thst the 
deerre holder had not given the jadgment-iiebtor an opportuniis of obeying it, « second 
application for execution after such ojiportwnity had been given is not barred as re-i 


1 

1 llsWe la mrcutkin and what property b 

U) 


(i) 8 hi, 8 CnI SI ra/n Arxiiwx 

r rriumiN, rciar <1821) IS J A 45 so 
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U) 
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(f) lurtlipr, tlif (!pri*«on tn the former opplifation mii«t hn\c l<cn tt/fr»jary 
for the ilpterminstinn of the nppltmtion Tli«< If A Bi>])Iir» for ciecution, and It pleadi 
limitation, and neilhrr I'artj ajiiv^nns on tiso date flxnl for tho iirnrinj; of tho 
objection, d’a application m di«roi«e»Hl and /f * objection h <1i«.iII )wt<1, II la not pre 
eluded from rai'ing the pW of limitation on a fre»h apj liratinn for execution mule bi 
A. the rr^«on bein^ that A‘a aj plication being ili<mi<«cil for default, it vaa not 
necc«sara for the Court to deci ic the question of limitation (m) 

\\ here an aa'igneeof adecree applied for execution under O 21, r IC and the judg 
ment <lebtor tooh no objection to the Talidit> of the decree it was held that he was not 
debarred on the principle of Explanation 1\ from imjieaching the ratidit} of the decree 
in a sub<equenl amt (a) Itut the princijlr of I x{ lination 1\ has been applied to a 
subsequent stage of the execution proceiding Thus if the judgment debtor being 
cntitleil and haiing an opportunitj to raise a plea in bar of execution eg, a plea of 
limitati in fails to do *0 and execution is onlereil, he u ill be precluded from raising tho 
same plea at a subsequent s age of the execution proceeding (o) Thus where A applies 
for execution of a decree against B and an order is made directing execution to issue, B 
cannot in a sub equeiit application for execution raise the plea that the first application 
for execution was barred ba limitation (p) Again when a judgment-debtor objected in 
an execution proceeding that an attachment was not legal and proper, only because the 
deerre was declaratory, it was not open to him to ob;ect to the sale on the ground that 
the property was not liable under sec W) to attachment and sale (y) If the decree has 
been executed on previous applications the judgment debtor cannot m a subsequent 
application object that tho decree la mcrclj dechratorj (r) In one ca<o the Allahabad 
Court held tliat the principle of Explanation I\ does not applj to a ca<o where a judg 
ment-<lebtor omits to object to the amount erroneously set forth in the application for 
execution, and that he is entitteil to raise the objection at a hter stage of the execution 
proceedings (s) This decision however, may bo supported on the ground that the 
Court had inherent power to rectify the error The undermentioned eases (() contain 


(0 kuhare Hun J/eAu>t 
(m) n 


(?) 

(0 
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obserrations to tlio effect that Explanation It should not be extended to 
proceedings and that an order made la execution procerdmgs ebould not have the 
force of res judicata unless tLa point raised in the subse'juent proceedings was ocfuolfy 
raised in the former proceedings and But these observations are obiter And 

So are the observations in a Madras case that Explanation V docs not opplj to 
proceedings m execution (w). 

Ex parlt orders — An cx jurte order in execution proceedings parsed after ivme of 
notice and after the Court is ssti-ffied that the aotico was served w on general principles 
binding as res judicata (ij But the order wilt not litre the force of res judicata if no 
notice 13 issued (it) or if the notice is not dah served (x), or if the notice does not 
cicailv specify the nature of the claim (y) 

Consent orders — An order madebi consent ofi»articsiet an execution proeecdingis 
as binding on the parties as an order iftcr a rontcntious trial (2) 

Interlocutory orders ~-7(i liam Airptff V Rup Ktiart (c) the Prn-J Council wid that 
upon general principles of iiw an inierlociitorv judgment in a suit is binding upon the 
parties in every proceeding la that suit A dmaiOfl IR an fltlniilH‘-tratlon suit as to the 
validity of a gift wiU be tea jadicata in a subsequent proceeding in the same suit (h) 
In a Lahore tase ic) th« <N>urt ordered an agreenjeot to refer to arbitration to be filed 
under pan 17 of Nhed'ile 11 A part} applied that the reference ebould be canceled 
as the Court had no juri«dietion The Court drcnieil that it had juns'Uction and dis 
missed the application The pxrty vra debarred from raising the same point®**” 
objection to the aivar 1 

Again m ioiin Dreyjus \ ArunercAofrt (d) an older was made on the 20th Ju\y 1^2- 
eetting nsido an awird under the Acbitrativn Act ibOO, made between ^ and A and 
nirutting the matter back to an umpire A appealed troa the order but th* appeal ww 
uUimfttely dismissed b) the Pnej Council Altera frc'b award was made by the umpire 
A objected that he was not bound bj the Bubmmioa to arbitration The Privy Co«U«l 
said Under tlie order ©f 2t)lh July 1922 the appeal from which to His ifajcsfy 1® 
Couaed n as dismissed the matter waa remitted to the umpire This could have b«a 
done only upon the footing that the respondent (Ai was bound by a sitbinission; to 
arbitration Their Lordships accordingly held tbit the ijurstjon as to the umpires 
jurisdiction over the parties was res judiiatc 

Inaohenct/ prcctrdiHys — Itben an Official Beeeivec dismissed an apjhcation under 
«c 64 of the Provincial Ijjsolvenev Act 192o, hoMmgthat a aalc wvanct « fraudulent 
preference, a creditor was debarred by tho rule of res judicata from applying under 
secs 4 and S6 of the Act to eet aside a sale as bemg in fraud of creditors (e) 

AppUcaWon for ajuendtnent of dacrce —Though un application for amend 
meat of a decree is not a ‘ e««t within the jnesuing of this ocption, yet Jf auch an 
application la heard and finally slecided, it wUI debar a subscijuent application for the 
eamo parposa upon general principles of law analogous to thossof re* judicata {/) If the 




«pplic*tion hAi licrn <li«nii««rd for (frfanlt and thw has l-wn no adjudication on the 
menta the di«ini»«al »ill not operate a' ju lioata (yj 

AppHC&tlon for review here an a] plication is made for a renew of judg 
ment and the application is refused, it does not operate as res judicata so as to Imr a 
rub«e<]ucnt suit for the same relief and on the same (rroumts as tho«o j ut forward in the 
application for renew Neither see It nor anj doctrine of constnicth o res judicata 
can nghtti be aj j lied to such a ease (A) 

WalV6r of plea of res jadlcata. — The plea of res judicata IS not one nhich alTccts 
the junvliction of the Court It ii a plea in bar which a jvirt) ma^ waiie If a party 
does not rai«o the plea of res judicata, it will be deemed to be a matter directly and 
substantially in i^sue an 1 decided against him (•) 

ConfliCtillg decree — l\hcrc there are two or more lonllicting decrees the last 
decree alone is the eflectne decree and it is this decree an 1 not any other which can 
operate as res judicata (j) 

MalDtenance order— S 438 Crtmlnal Procedure Code —An order refusing to 
enforce a maintenance order under see 488 of th® Criminal rrocedure Code for ono 
period will not bar a subsequent application for a different period {L) 

InCOIue tax proceedings — \ decision of the Commissioner under sec 33 of tl e 
Income tax Act, 192J in respect of the ae‘>es4ment for a particular year does not operate 
as res judicata so as to prevent that decision from being re opened in assessments for 
subsequent yean (0 

12. [iS’ctci] Where a plaintiff is precluded by rules 

_ , , „ from instituting a further suit in respect 

of any particular cause of action, ho shall 
not be entitled to institute a suit in respect of such cause of 
action in any Court to which this Code applies 

Rules precluding InstUmion of a fortber suit in respect of the same cause 

of action — ^This section is new and is necessitated by the transfer of certain 
of the provisions of the Code of 1882 to Rules The following is a list of the Rules that 
bar a fresh suit m respect of the same cause of action — 

0 2, r 2 — Omission to sue m respect of part of a claim 
0 9 r 0 — Decree against plamtiS by default bars a fresh suit 
0 22, r tt— Abatement of suit bars a fresh suit 
0 23 r I — ithdrawal of suit without leave of Court bars a fresh suit 

13. [S H] A foreign judgment shall bo conclusne as 

When foreign judgment to Euy matter thePcbj dircctly adjudicated 

notconciuihe wpon Wtwwn tbft pEvUes ov 

parties imder whom they or any of them claim litigating under 
the same title except — 

(a) where it has not been pronounced by a Court of 
competent jurisdiction , 

(?) I ramalha \alh \ J/aelev (1933) I Si O) /«!■"> ' A)m<id.l n (10JI)4SL I J 677 
179 Hi 1 C 69 ( 33) A 1 ‘’oe Hi J C I J ( 9) A t 183 

<A) 5raA Chandra v Trxgana (1813) iO Csl J/awiw V " ' Ua VmU (1933) 11 lUng 

611 18 I C ill * ' , « 144 1 f ir7 I 33, A U IM y I] 

(0 ital r» I 'n I ayih \ tnialadH (1916) 31 ^ o lii ic i / | , 

M L. J 219 se I C 2'9 J afant y (0 ef InroM-tat v dt 

Ajmuddn (19-8) 48 C L J 67 111 <» ^ 

) t 1“9 ( J) i C in *11 < 9) A M iiS (f It 1 
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ob'ietvationa to the cSect that Cxplunition IV should not Le «<tcn< 5 «d to cxccuhoa 
proceedings and that an order tn&de in eireratjon proceedings should not ha« the 
force of res judicata unless tJio pojot rftiaed in the subsequent proreedmgs was aciu'ill^ 
raised in the former proceedings and dect fed But these observations are obiter And 
80 are the obserratioas in a Madras case tliat Explanation V does not applj to 
proceedings in execution { «) 

Sx parte orders — An ex ixirte order m execution proeecdinga pas‘«.d after I's'ue of 
notifo and after the Court is «ati*fied that the notKC was served is on general principle* 
binding as res judicita jiJ But the order will not have the force of res juJicata if no 
notice IS issued (tt) or if the notice 13 not <1wlv served (x) or if tho notice does not 
clearly sjiecifj th? nature of the claim iff) 

Consent order? — An order made by consent of jvirtips inanexecotionpfweedmgis 
as binding on the parties aa an order after a coivtcntioua trial ft) 

Interioeiiiorp orders — In flam K»rjiat v Sup hsrrrr* (o) the Privy Council said that 
upon general piincipiea of law an interlotutory judgment in a suit la binding upon the 
parties in every proce^ling m that suit A decision in an adraiiiistration suit as to the 
validity of a gift mil be rca judicata in a subsequent proceeding m the same euit (h) 
In a Labojo i-ase (e) the Court ordered »n agreement to refer to arbitration t® be filed 
under para 17 of bciuxlule U A party applied that the reference should l«> cancelled 
as the Court had no iurisdiction The Court deci<led that it Itad jurisdiction and dis 
missed the application The patty nns debarred from raising the fiame 
objection to tbo award 

Again m ioui* Drey/«a v irunoehala (d) an onW was made 00 the 20th July 
esttiog ftsidu an award, under the Arbitretioo Act IhOO made between JD and A and 
renutting tbs matter back to an umpire A appealed from the order hut the 
ultimately distnisacd by the Privj Council Alters fresh a-nard was roarie by the umpire 
A objcrtrdtbatVieTvaanotboOiiii Vy tbosraW«»ionto arbitration The IbiVy CouMtl 
«aid ' Under the Older of 2<tth July J <>22 tho apjvalfrom wbch to Ills Majesty la 
Council was diszQisied the nutter was remitted to the umpire This could ha^e been 
done only upon the footing that the respondent (A) wit bound by n snbiW*‘'io'* 
arbitratiun Their Lordships accordingly held that the question aa to the umpire's 
junidiction ovw the parties was res judwati 

/iMofi'eitcy proreedin^s — hen an OfBual Receiver disnjtised an applicatma under 
860 M o! the ProTineisI Insolvency Act, 1S20, bolding that a sale wasnnt a fraudulent 
preference, a creditoi was debarred by the rule of res judicat* from apjiiving under 
secs 4 and 36 of the Art to set aside a sale as being in fraud of creditors (e> 

AppMcablOQ lor axjiendnjent of decroc— Though an application for amend 
ment of a decree la not a suit witbin the meaning of this seetion yet if such an 
application as heard and finally decided »t will debar a subsequent application for the 
same purpose upon general pnncipW of law analogous to those of res joduata (/) If the 
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It w*««t one time Joubtful vleth<‘r*flait roultl be miint*inod m Kntish India upon 
the judgynml of a Court of ^ ^atirt SMein India or whether the ptamtifl could sue onh 
upon the onjinel cnwne of arlton The Madras High Court held that a suit could l»o 
maintained on the judgment (r) TIi« Itomlia}* High Court held that no such suit was 
mamtamablc (*), and that the onljr remedr was by waj of suit on the original cause of 
action The general rule is that a Court which entertains a suit on a foreign judgment 
cannot institute an inquiry into tho merits of the onpnal claim or the propriety of the 
decision (t) The Bombay High Court was apprchcnsiro that a suit on tho judgment of 
a Natire State Court might lead to mi'camage of justice, as judicial inquiries m \atire 
States are not ordmanlr conducted with intelligenco and intcgnti To enforce 
the Ticw of tho ^ladras High Court and to remove tho apprehensions expressed 
in the Bombav judgments a clause was added to sec 14 of the Code of 16S2, by sec S 
of Act 7 of 18S3 to make it clear on tho ono hand that a suit was mamtamablo on 
tho judgment of a Court of a Isatixe State or any other Court m Asia or AInca (u), and 
on tho other hand to pronde that in such a suit tho Bnti«b Indian Court should not bo 
precluded from inquiry into tho merits of the ca<o (t) Tho clau«e has now been omitted 
as tho reason for tho distinction lictween Courts of Asia and AInca and Courts of other 
countries has disappeared especially in the case of Japan Tho result is that a suit will 
lie upon a foreign judgment of any Court in Asia or Afnca, and such a smt now stands 
upon tho same footing as a suit brought on tho judgment of a foreign Court in Europe 
or Amenca 


Though a foreign judgment may be enforced by a suit in British India, it is not to 
he supposed that British Indian Courts aro bound in all cases to take cogmzance of the 
suit, and they may refuse to entertam it on grounds of expediency (tc) 

Operation of the section —The operation of the section may bo illustrated by 
the following cases — 

(a) A sues i? ui a foreign Court If the suit is dismissed the decision uill operate 
as a har to a fresh suit by A m Bntisb India on the original cause of action unless the 
decision is inoperatiie by reason of ono or more of the circumstances specified in the 
section (.r) If a decree is passed in favour of A in the foreign Court, and A sues B on tho 
judgment m British India, B will bo precluded from putting ui issue tho same matters 
that ucre directly and substantially m issue ui the suit in the foreign Court unless the 
decision of the foreign Court is inopcratixe on any one of the six grounds specified m the 
section 


(b) A obtained a decree against Bin tho Cochin Court and applied for execution of 
the decree in the High Court of Bombay [Decrees of tho Coclun Court may be executed 
in Bnti'<h India under see 44 ] It was proved that A obtained the decree at Cochm by 
concealment of essential facts and by fraud [see cl (e) of tho section] It was held that 
execution of the decree should bo refused (y) 


A British Indian Court will not give eflect to a foreign Judgment 
pronounced by a court wltbout Jurisdiction —The leading case on the 

subject IS Qurdyal v Faji of FartdLot (*) In that caso A sued B in tho Court of the 
Native State of Faridkot claiming Rs COOOO alleged to have been mi«appropnated 
by B wlule in A s service at Fandkot B did not appear at the hearing and an ex parte 
decree was passed against him li was a native of another Native State Jbmd In 


(r) .^ama mat r Annamalat (18S4) 7 >Is<L 
161 

(•) ZTimnul Lail v f Airaj rat (ISSI) 8 Eom 

(1) Ganta Ptatad r CaMtiOal (19.4) 46 AU. 

119 791 C S3'> (•’DA A 1«1 
(n) Cvtijal Singh r /laja »/ FandM (1S9S) 


J>2 C»l 2 "37 21 1.4 171 

(r) Stavarany Tlarji (1900) "I Com &6 
(ir) ili/rvtt*av Annamalai (tiOOj 23 Hid, 03 

(x) eabathatJ 4 srAorUot (1SS9) IS Bom. 234 
(jr) naiimviay /’imnoao’itf (1891) 15 Bom. 216 
(O (1895 ) :: ciU ::s. :i ijt i7i 
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(b) wlieteitliasnotbcengn-enonthemcritsofthecase ; 

(c) wlieri! it appears on the face of t)io proceedings to 

be founded on an incorrect \ucw of international 
Ian or a refusal to recognise the Ian* of British 
India m cases in nbicb such fan is applicable , 


(d) nbere the piocccdings in nhich the judgment was 

obtained are opposed to natural justice ; 

(e) wheic it lias been obtained b)' fraud ; 

(f) where it sustains a claim founded on a bre.ach of 

auy Ian in force in Britisli India 

Alterations in tue sections — Clause (nl is noo: TSo lust clause oletc II ol 1^ 
Aut o! 1882 ha? been omitt«tl as to xthtch see note below, ‘ How a fomgn ]U jrni 
may bw enforced in Bnti?b India Other aUctation? are Tcrbal 

Foreign judgment —Tli« expr^sston forei<rn ^u<l^ent " » defined sn se<? - ** 
tteaning the 3ud„ni=ut of o fwrcijtn (ourt, that i? a Court Iteyond the i» 

of British Jndia whith has no autbontx in British India and is »ot eatahlithed 
nuod by the Oofom<tr General in bounctl The j>re«cnt section prorides tliat a oWS 
iudgment maj ojierttfl ns rr* j r.f otfn exceptm the si't cases specified *^g,>**f j-,/ 
and of tourso in order to »o operate t bo other comhtions of 6cc II must be luifi* i 
The foreign Court mo't be competent to tn the suit, not only m regards pecuni ^ 
limifi of tta jurisdiction and the subject matter of the euit, but also trith refet**'t* 

Its territorwl jurisdiction SoatlecHtonofa Kathiawar Court ns to a cu'toni -jj 
partition will not Le tes judicatain a auit for fiaflitioti between the eamo parties o a 
iQ British territory («) In matter? of foreign ju'lgnjcnts the Courts here ^ 

bv vpjy much the same principles as those adopted by the Courts of England \e> 
lit Kngfand the foreign judgment ronet be final and conelasiTe Ira the Court »n 
it ts paise<l and it max be final although It ss subject to appeal to a higher Cour | 

An act of ^tato is not a and it cannot therefore have the cO*® ® 

jK-ficutu Thus it Ixa? been li»'M that an order of tho Political Agent of Steyvraraft 
tiaharana of Udepore depo'nng a hjch priest from his podi ja not a foreign Ji™? 
hut merely an actofbJxte, therefore, operate os retj irffcnfo (p) 

How a foreign Judfmeat n,-A.1be enforced In British India— 
ment of a Court of British InJia <..,6 jjkenforced by proceedings m execution 
foreign judgtnent, howevir ujir fe ^ d be p 


:tr mxr* r J pnW.tttri in crreWien in 

fp j. j*scs a ft»wi>n» judgment can only be enforce y ^ 


iiCA Luui-a OTiiy tt) ip (. jaw-, u loreijm juaj;inciiv cau ,amv „ /Qf 

fl«if upon the judgmei -i.hat is to sty, tf d obtained a decree agsmsi 


Ps 6,000 in "X Frencli Court at Pondwhetrj , and if got »o property 


^ obt 

iib^ , 


n Pondicherry 

to satisfy the decree, but has got property m Bomb^ A mty bring a suit 
m Eomb-xy to recorcr the amount of the jn fyiw'nt TiiMxmt must be brought w 
BIX years from the date of the judgment (?) and If a dconT »? passed in favour of , 
may proceed to execute it bx altwebmcjitand sale of J{ b proj ejtj in Bonilay Sc* w 


{ tnJar v Ttuilar {lO 1) S Lah SOT, 65 I C 
•87 (21>AJ -tl _ 

IK' Pfiau «?» V VmrJttnn (l«KJ) « Bom 
I It 01 ilouhtmg Va'jobbat y lorisr 
i-Aiil (IBS?) J3 &»!! '*1 

VuUn V il/oftom/4 {11J977 -J Ma4 ttS 11* 


ton JSaU-tfllAX 1 (16355 

111 IL 8W tai) XM Sll, 
rrWrtrt'jdsJOJlSA C 1., „ rnnrarol 
(p) S^rmsn Oomvmi ourartfSantof;* v • 

s»r, nrJtarM}, (1893) It hi™ ,, Vt? 

(«) Tlie Indian Limitation Act 16“ ■'’* 
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Sobmlsslon to Jarlsdlctlon of foreign Coart— tMim a Mint h mititutcd 
In IInli«h Incli* on the judgment of a foreign Gnirt, offccl « ill lio given to the judgment, 
though that Court hnd no over tlio defendant, •/ the defendant appears 

and ilefends the auit brought against him in that Courtaithout makinganj objection 
to Its ]un«diction (A), for having taken a chance of judgment m his favour, it is not right 
that ho should take exception to jun*diction nhen judgment goes against him (i) 
But if he protects again<t the ]uris<hetion,an<l the auitisthen proceeded aith against him, 
the judgment is a nullity, and no effect «ill bo given to it m a suit brought on the 

' * . 1 * •• — -xJo nt an early stage of tho 

aas made until the ease had 
• luhmission to jurisdiction (j) 

• lubmission to jurisdiction A 

defendant who emploja a pleader in a suit in a foreign Court a ill not ho said to have 
submitted himself to the jurisdiction of that Court if tho pleader states at the hearing 
that he has no instructions from his client (i) But if a defendant while protesting 
against the jurisdiction, appears on the argument of tho point of jurisdiction, there* 
by taking the cliaueo of getting a decision in his favour, ho will bo deemed to have 
submitted lumsclf to the jurisdiction of tho Court (1) A fortiori it ia so if he also 
pleads on the merits (m) On the same principle the Lahore High Court held that an 
application to a foreign Court to act aside an ex parte decree is a submission to its juris 
diction (a) But this has been dissented from on the ground that a submission after 
decree is of no effect , and when a defendant applied to a foreign Court to set aside its 
decree passed without jurisdiction after the decree had been transferred for execution 
to a Court in British India, the iladras High Court held that the decree continued to be 
anullit} anduiexecutable(a) But submission is not voluntary if the appearance is made 
only to release property eeized by a foreign tnbunal in attachment or ether proceed 
mgs, in such a ease the judgment of the foreign tnbunal is not binding on the party 
Whether submission was voluntary or it was for tho purjioso of saving property is a 
pure question of fact (p) A person who sues in a foreign Court as plaintiff voluntanly 
Bubmits to the jurisdiction and cannot afterwards dispute it {q) An ox parte dccreo 
was passed by a Court of a Natnc State against a native of British India who was not 
resident m that State In 192G tho decree was transferred under see 44 to a British Court 
for execution Tho judgment-debtor e movable property was attached and the judg 
merit-debtor paid Bs 100 into the Bntish Court and applied for further time In 1028 
the decree was again transferred to the same British Court for execution, and the judg 
ment then for the first time objected that the decree was a nullity for want of jurisdiction , 
but it was held that tho judgment debtor’s appearance in tho Bntish Court did not amount 
to submission to the foreign Court, end that the objection was not barred by res 
judicata (r) 


Agreement to submit to foreign ynrisi/iclioa — Where there is an express agreement 
to submit to the jurisdiction of a foreign CoOrt, a judgment pronounced by such Court 
binds the parties and effect will be given to each judgment in Bntish Indian Courts (s) 


(A) Oanja Prasad v Canatn Lai (19.1) 46 AQ 
119 79 1C S3 (2i)AJt 101 . OAaU 
AfSan V ilanid (1909) S2 Slid 499 3 
I C 190 


(s) ^arapsa i Panjaiwami (1033) 04 Had 

L J 531,1411 C 5^7 (S3) A U 393 
(p) VeeTarayhara Ayyar \ ilvja Sait (1910) 
83Xlad S4 30 1 C 3S7 

(t) AottolamOi v Ponnutami (16*9) 2 Slid 

400 404 

(r) Sheo TaSal \ Bmatk (1931) 53 All 747, 
ISOl t/ 553 (31) A A 6«3 
(() Aiutrtan Lloyd bUamthip La v Crakan 
Ltfa Aisuranea ioevty (1903] 1 K 1) 
*49, A>rrAn^ ^ Co V CruUm (1909] 
1 Cb 4lS Bttrjor v EUerman City Luut, 
Ltd (19-.5} 49 Bom 854 89 I C 600 
(25) A B 419 Ua}\ AtAulla r Stamp 
t „ c 623, 



94 


CIVIL PROCEDURE CODE. 


13 


1800 be left J]iid< 1, and «cnt to Fandkot to taka up semce under A. In 1871 be left 
.4*8 service, and returned to Jhmd Tha sajt was brought against him m JB7fi At the 
dale of the etiu S ntUker r£jki*i la FandtM nar teen hr n ifOTOicifed aubj-ct of the Fundiot 
State nor did he D oe alkjutnce to that Slate On thes® fact\tho Fandkot Stata had on 
general principles of International Law no junsdietion to entertain the suit agamat Jt in 
respovt ul the claim which it should b« noted, was a mero pencmal claim as distinguished 
from a claim ret lUng lo hnd or woniMea (a) Thu decree of the Fandkot Court vas 
tbereforo an absolute nullit j A then sued jB m a Bntish Indian Court on the judgment 
of the Farulkot Court Tlio Ci>urt of first tnataaoe ilistnissetl the suit on the ground that 
tho Fandkot Court had no jurisdiction to entertain the suit Tins decision was upheld 
by their I^ordships of tiie Pn\ y Council Tho race® fact that the alleged eoibeiAfment 
took place at Fandkot was not au&icient to give jonsdiction to the Fandkot Court 
Tfao result would bo the eanift if the #mt were for damages for breath of a eoniraet entered 
into by fl ujth I at Faridkot <&) In other words ft foreign Court cannot assume Junsdic 
tioii in rases where tho ciatni is a pertonal one merely because the cauee of atlion aro^e 
within Its jurisdiction Cut if J3 was residing at Fandkot at the date of the suit, the 
Fandkot Court vouid have hail completo junsdicttoR In tho caw of personal claims 
it IS residence alone that gives junsdiction in a amt against a foreigner (c) The same 
rule applit's where the country sn which tho judgment was passed and that in which it is 
Bought to bo enforced bare separate and distinct sjstoma of adunmstration »ad judica 
ture though oftmg allegiance to tho sazoa Sosereign Thus a dccres passed by the 
Cajlon Court [which laaforoign Court mthin the meaning of sec 2] in a suit ona renlnict 
ftgsiDst ft oAtive of British India who was not at the time of the action residing in Ceyloo 
18 a nullity and it cannot be enforced by a auit id a Court of Bntub India (d) 

Suppose that intho above case tho Faridkot Legislature bad passed fl-n Act empower 
mg the Courts of Fandkot to onteriaui suits in cases where the cavre of tietian had 
arisen ju Fandkot though tho defendant was a foreigner neither residing m Fandkot 
nor owing any allegianco or obedieoco to the Fandkot State Could effect be then given 
to the judgment of the Fandkot Court in a suit brought upon the judgment in a Court 
la Bntiih India f It could not—for jurisdiction conferred against the general pnncipie* 
of intcmationai law is not recognired and no one State can by its Jegislation confer 
Jurisdiction upon its Court to entertBUi a suit in respect of a pfr«wi<if claim against 
forcignere who at the date of the suit wvre neither resident in that State nor owed any 
" “ ' ’ • • gets oivc Bllegisnce to 

• ■ herefore by legisiation 

• done, against Bnlish 

- V Aiiuo* ; iieiue a juogment passea by the Queens Bench 

CiTJsion of the High Court of Justice of Euglaua (a foreign Court) agaiaat a British 
Indian subject residing in British India in an action founded on a breach of a contract 
^mmittcd within the junsdicison of that Court, is not a nullify, and a suit may bo 
brought on the judgnieot iti Bntisfa India (9) 

In the case ©f the ^<7ja of FurulM the decree passed against the defendant by th® 
foreign Court was an ex parte decree , that » to say. tho defendant did not appear before 
the foreign Court, and the decree was passed in his absence But what if the defeudant 
had appeared and deteoded the »mt m the foreign Court J This que^itioii is cousldcred 
m the foUowuig paragraph 


(o) iakthTutehaniar v rwA»u>an» ( 1800 ) 24 
^ rr , HaOa T iiahmttd {leoT} 20 


3 I C JBO 

<») CAmtwri V jDtioMJKjr 0899) 20 Cal 931 
^ vJP'enMth (1882) * Mad J59 
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Sabmlssion to Jarlsdlctlon of foreign Coart— tMicro a Aint n instituted 

m Bnti'h Indu on tin* judgment of a foreign Court, ofTect «ill IfO given to tho judgment, 
though thAt Court Aod no junidirtion over tho defendant. 1 / the defendant Appears 
and defends the suit brought against him in that Courtssithout znakingan^ objection 
to Its junsdiction (A), for haring taken a chance of judgment m his favour, it is not right 
that he should take exception to jurisdiction nhen judgment goes against him ( 1 ) 
But if he protests agim<t the jurisdiction, and thcsuit is then proceeded with against him, 
the judgment is a nullitj, and no effect will bo given to it in a suit brought on tho 
judgment The protest against jun-sdiction must bo made at an early stage of tho 
procceilings , hence where no objection to the junsdietion was made until the ease had 
reached the stage of appeal, it was held tliat there was submission to jurisdiction (j) 
Nice questions somctiroea arise as to what amounts to submission to jurisdiction A 
defendant who employ s a pleader in a auit in a foreign Court will not bo said to have 
submitted himself to the jurisdiction of that Court if tho pleader states at the hearing 
that he has no instructions from his client (!) But if a defendant while protesting 
against tho jurisdiction, appears on the argument of tho point of jurisdiction, there- 
by taking the clianco of getting a decision in his favour, ho will bo deemed to have 
submitted liunself to the junsdietion of the Court (f) A fortiori it is so if he also 
pleads on the merita (m) On the same principle the Lahore Ifigh Court held that an 
application to a foreign Court to set aside an ex parte decree is a submission to its juris- 
diction (n) But this has been dissented from on the ground that a submission after 
decree is of no effect , and when a defendant applied to a foreign Court to set aside its 
decree passed without junsdietion after the decree had been transferred for execution 
to a Court in Bntuh India, the Madras High Court held that the decree continued to be 
anuUit} andinexecutahle(o) Butsubmissionisnot voluntary if the appearance is made 
only to release property seized by a foreign tnbunal in attachment or other proceed 
mgs, in such a case tho judgment of the foreign tribunal is not binding on the party 
MTiethop submission was voluntary or it was for the purpose of saving property is a 
pure question of fact (p) A person who sues m a foreign Court as plaintiff voluntarily 
submits to the jurisdiction and cannot afterwards dispute it (q) An ox parte decree 
was passed by a Court of a Native State against a native of British India who was not 
resident in that State In 192C the decree was transfeired under sec 41 to a Bntiih Court 
for execution Tho judgment.dcbtors movable property was attached and the judg 
ment-debtor paid Bs 100 into the British Court and applied for further time In 1023 
the decree was again transferred to the same Bntish Court for execution, and the judg 
mentthen for the first time objected that the decree was a nullity for want of jun«dietion 
but it was held that tho judgment debtor 0 appearance in the British Court did not amount 
to submission to the foreign Court, and that the objection was not barred by res 
judicata (r) 


jfgreem€n( io suimU (a farcfjn juruiKtwt — ll'Jew fiere ts as erprtM sgzeesifBt 
to submit to the jurisdiction of a foreign Court, a judgment pronounced by such Court 
binds the part “ 

(A) Oanjn Pre • ’ * 

IIB 79 . 


It, 190 

( 1 ) KandolA v ' ■ 

0) halij/ufam v LAOjtalinja lie* 

(i) 

(0 

(m) 


(n) 


(r) 

(O 


Sheo TaM * B noii: (1931) 53 All 717, 
ISe 1 C S53 ( 31) A A esj 
Aiufrun Llovi bUamthtp to ▼ Creiham 
Lift Aituranrt Sonetp 11903] 1 Iw B 
Si9 ,t Co r CrvUan flSOTJ 

1 Lli 413 , Burjor T ElUrmon CUy tuut 
Ltd (I0-.S) 49 Bom 654 69 I C 660 
(25) A B 419 Uafx AtiuUa T &Ump 
<19 4) S8 Boro L K SS4 60 1 C 623, 
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The mere fact of cntenag into & contract of i»artnerslnp m a foreign country does 
not inToire an agreement that matters and ({is{rutcs onstng m connection mth the 
partTiPr'htfi etnU be submittetl to and thrrefore lie 'KitbiQ the jurWIction of tho Coorts 
of that conntrj (0 

Carrying on butiness in a /cmgn country through on agent . — Persons who carry o» 
Lu ine«8 in a foreign country through an agent submit to the jurisdiction of the Courts 
of that country by giving the agent a ^neral power of attorney including the right to 
institute or defend s uti relating to matters connected with their basincss or otherwi e (uj 
Po«se«?ion oj irtinomfite property ta o/orei^iR country — The po‘>ee';«ion of immovable 
property in a foreign lountry gives the Conrts of that country jurisdiction to deal icirt 
ike properly ilsctf { t) but not jurisdiction in personam over the po9si*s«f'r, even in regard 
to obiigatioaa connected with that property (tc) 

Irregularities not atfectlng jurisdiction — la cases where a foceign Court has 
jurisdiction or wliero the defendant has submitted himvif to tha jurisdiction of ft 
foreign Court the judgment of such Court is not ntiated by irregnlinty which do not 
ttfiect the jurisdiction of the Court even when they are such as wo lU, in the new of the 
foreign Court render the jadgnimt there a nuUity (») 

Foreign judgment against a foreign firm —A B and C cany on business 
at Singapore in partnership in tba name of J } B a creditor of the firm, bnogs att 
action against the firm in the supreme Court of Singapore but A alone is ■v^rred with the 
writ of summons £ an t C arc Bnti«h Indian eubjecta, and they did not reside at 
Singapore at the date of the suit or at anv other time A decree ts passed against the 
fir n by th- 8 ngvpore Court A suit is then brought by D >a Bntish India on the Judg 
meat of the Singapore Court against -I if and C for a personaf decree against them 
No personal deerete can be pa<^e<l againrt B and C as thej were sot served though 
such a decree taaj be passed agsiort A (y) Compare 0 23 r &0 

Foreign judgment on a decree of a British Indian Court —The judgment of 
a foreign Court obtained on a decree of a Court in British India is no bar to the execn 
tion of the original decree in British India (r) 


Foreign judgment, as res judicata — ^This aertion applies not onij to suit? on 
foreitTi julgments but also to esses in which the defendint rcbea on a foreign 
judgment as a bar to a suit m British Indrs fa) 


Clause (t))< — In oricr that a foreign judgment may operato as res judicata it 
must hare been ffiien on tA« m'rtia of the case whether it was the judgment of a 
foreign Court in Europe or America or of a foreign Court in \siu or Africa (6) In 
Kt jm’T y Vtt -aMtAam (c) %n action was brought in the "Kius s Bench Dimsion 
of tie High Court of Justieo m England to recover a ijijuidated amount The 
defend int failed to comply With an order 1o answer interrogatories and his defence 
was struck out end judgment was entered for the iiraount elairard for the piaintifi 
under ESC 0 31 r 21 eorreapondmg to O II r 21 below Tho plaintiff 
8ubse<juently instituted a auit on the judgment la tho Sfadms High Couit It was lield 


Sjpncm II90S] J K H SOS 
- AfiitafiAad Shan (J»K) 
01 110 i C fSS (33) 


(t) JEinonuef v 

Ourtuiran . 

63 Mad L 

A M 

(u) I amanat/ian v nslAu (tSl*') 37 Uad 

Ih'i 1 174 18 Z C 169 V 

Uatumad (19 4) *7 Sfsil 677. 6 J 
C 415 (257AM 155 

(») AuyJaaf imrit (1858) * Z>tar 68# 
Lcm4-m drn«l 7 ortA-ir«fiyTi Vj Ca \ 
i/tnMvdSSS) S Ua*-)} 99 
IH- Fmanvitv Ajmion {ICus] J K S SO" 

Mjaru r Z/tfMifiiruZa (16> * J30 Mad S9 


Smbfylm v Busiie* mm I Ch 781 
(y) SaM i TisMii r iZainhl (lOlS) S3 Sfad. 4l4, 
1210 low 

(?) FatundJeen r OJSeul Trtuiee e/ Bmoa* 
W) • f . 

(5> 

W li ■ 

Mail V 4 1 C, SSQ 
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br the Judicul Committee. Afllrmin;; the jadpment of the MAilras Hi|;h Court, tLat the 
judgment eued on wnt not given on the mentsof the cam And that the suit vtam not mAin* 
tAiruiblo. It hAA aI<o been held b} the «amo tribunnl thnt a judgment on on avard 
obtAinetl m England by default cannot be sued on in India, Bineo it is not a 
judgment “on the ments of the cam” (<f) A foreign judgment p.asM<l on 
default of appearance of the defendant duly aerred with summons on the allega 
tions eontainod m the plaint without any trial on evidence, is not one passed “on 
the ments of the case,” and a suit cannot be brought on such judgment in any Court 
in Bntish India (<) , but it is otherwise if a decree, though ex parte, is passed after 
heanng evidence adduced bj the plaintiff (/) W hero a suit in a foreign Court is 
adjourned for settlement, and it is agreed between the parties that if tho suit is not 
settled judgment should be passed for tho plaintiff, and there being no settlement tho 
plaintiff appears on the adjourned date but tho defendant docs not appear and 
judgment is passed for the plaintiff according to the agreement, the judgment is one 
on tho merits of the case, and a suit can be brought on such a judgment m a Court in 
British India (ij) It cannot be said of a judgment that it was not given on the 
merits merely because it proceeds on a wrong view as to tho burden of proof or the legal 
liabditj of a party (A) 


Cl&CSe (C) — The mistake must be apparent on the faee of the proceedings. In 
England it has been held that a mere mistake as to English law will not vitiate a 
foreign judgment, even though the mistake may appear on the face of the 
proceedings (i) In an old ^fadras case (j) clause was referred to, where a 
foreign Court had exercised jurisdiction contrary to the principles of International Law , 
but such a case would now fall under clause (a) 

Claxise (d) —The expression “ natural justice “ in this clause refers rather to tbe form 
of procedure than to the merits of tbe particular case The mere fact that a foreign 
judgment is wrong in law does not make it one opposed to natural justice There 
must be something in the procedure anterior to tbe judgment which is repugnant to 
natural justice (L) Thus a foreign judgment obtained without notice of tbe suit to the 
defendant u contrary to natural justice, and a suit on such judgment la not maintainable 
m a British Indian Court (I) So also a judgment based on a third review after two appli 
cations for review had been refused (m), or a judgment against a minor defendant for 
whom no guardian ad litem bad been appointed (n) But notice served on an agent 
empowered to sue and defend suits in tbe foreign Court u sufficient (o) As to suffici 
ency of notice, if tlie foreign Court has held service of the notice to be sufficient, it must 
be taken to be correct m the absence of evidence to the contrary {p) 


Clause (e) — All judgments whether domestic or foreign are void if obtained by fraud 
In the case of domestic judgments the fraud must be extrinsic to the matter tried but 
apparently this rule does not apply to foreign judgments (g) 


(<0 

(') 


OpperUteim 
(1022) 49 
010 ( 22) 


iC Co T Sfatiomed llannf 
I A 174 45 Usd 496, 74 1 '■ 
A PC 120 



(0 Cadarty Cray (1970) L R 0 Q B 139 
U) nmde y Fonnaih (1S81) 4 Mad 359 


(t) 

(0 


(w) 


Rama Shenox v UaUayna (1918) 41 Uad 205 
451 C 703 

London Bant y I/armarji (1871) 8 B H C 
200 London Bant V C«n>id (1881) 5 
Bom 223 London Bant V £urjor)i 
(1885) » Bom 840 Bdu/ji v JJanftji 
(1887) 11 Boro 241 Bantanuami v 
ffaJaa^mmanian (1890) 13 5Isd 490 


(f) Cola y Jlarpar (1910) 41 AD S'*! MIC 
780 itfter A nah y /lAar fiflyS (193*) 

14 Uh 58 140 1 C e_ ( S') A L 049 
(4) JfaJLimnuuf V CStiUAii<M)ii (19^) 63 lUd 

503 130 LC 751 (39) A 11 409 i 

(4) Rama VAmoi v Uatlofna (1918) 4t Uad. 

205 45 I C 703 ' 
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bv the Judicul Committw, nflinning Iho jailgmcnl of the AlA<lrai Hich Court, that tho 
judgment sued on vas not gi\cn on the merits of the cam and that tho suit vas not mam 
tainabln It has a!*o been held bj the same tnb«n.al that a judgment on an award 
obtained m England b^ default cannot be sued on in India, smeo it is not a 
judgment “on the ments of the case” (rf) A foreign judgment passed on 
default of appearanec of the defendant duly served with summons on the allcga 
tions containi^ in the plaint without an> trial on evidence, is not one passed “ on 
the merits of the case,' and a suit cannot be brought on such judgment m anj Court 
m Bntish India (e) , but it is otherwise if a decree, though ex parte, is passed after 
heanng evidence adduced by the plaintiff (/) \\ hero a suit in a foreign Court is 

adjourned for settlement, and it is agreed between the parties that if the suit is not 
settled judgment should bo pissed for the plaintiff, and there being no settlement the 
plaintiff appears on the adjourned date but tho defendant does not appear and 
judgment is passed for the plaintiff according to the agreement, the judgment is one 
on the merits of the case, and a suit can be brought on such a judgment m a Court in 
British India (9) It cannot be said of a judgment that it was not given on the 
ments merely because it proceeds on a wrong view as to tho burden of proof or the legal 
liability of a party (A) 

Clause (C) —The mistake must be apparent on the face of the proceedings In 
England it has been held that a mere mistake as to English law will not vitiates 
foreign judgment, even though the mistake may appear on the face of the 
proceedings (1) In an old ^fadrAS case (j) this clause was referred to, where a 
foreign Court had exercised jurisdiction contrary to the principles of International Law , 
but such a case would now fall under clause (a) 

Clause (d) — The expression "natural justice ’ m this clause refers rather to the form 
of procedure than to the merits of the particular case The mere fact that a foreign 
judgment is wrong m law does not make it one opposed to natural justice There 
must be something in the procedure anterior to the judgment which is repugnant to 
natural justice (A) Thus a foreign judgment obtained without notice of the suit to the 
defendant is contrary to natural justice and a suit on such judgment is not mamtamable 
in a British Indian Court (/} So also a judgment based on a third review after two appli 
cations for review had been refused (m), or a judgment against a minor defendant for 
whom no guardian ad litem had been appointed (n) But notice served on an agent 
empowered to sue and defend suits in the foreign Court is sufficient (o) As to suffici 
ency of notice, if the foreign Court has held service of the notice to be sufficient, it must 
be taken to be correct in the absence of evidence to the contrary (p) 


Clause (e) — All judgments whether domestic or foreign are void if obtained by fraud 
In the case of domestic judgments^he fraud must be extrinsic to the matter tried but 
apparently this rule does not applj (o foreign judgments (q) 


(i) Baul« V Pontuah (1831) 4 SUd 350 


^ 7«'TW (1010) 41 All 6«I MIC (■) , , 1' lupra 
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Clause (f) — -Preaamably a foretpi jadgraeot tor a gambJtng debt fl'ould not be 
enforced In British India 

Limitation —The period of hraitatioa tot a euit on a forci^ judgment is six years 
from the date of the judgment . see Idmitatioa Act, lOOS, Sch, 1, art. 117. The 
pendency of an appoa! m the foreign coontry wiH not bar a suit on a foreign judg- 
ment ^r) But if the appeal results in a decree dismissing the appeal, the appellate 
decree affords a freah starting poistforlimitatsoa (rl). 

U bereas in the case of a suit on & contract Itoiitation merely bars the remedy but 
dues not extinguish the right, the judgment of a foreign Court is not open to the objec- 
tion that tbo suit was barred by the law of limitation applicable m the country where 
the contract was made {a). 

Where the Court of a foreign country holds, applying its own law, that a suit is not 
barred by the law of huiitation, it cannot bo said that it has refused to recognire 
the law of British India because tio suit was barred according to tba law of British 
India (t) 

14. [S. 13. Expin. VI.] Tlie Court sLall presume, upon 
the production of any document purporting 
fo«ua“nfcts“ to hen certified copy of a foreign judgment, 

that such judgment was pronounced by a 
Court of competent pirisdiclion, unless the contrary appears 
on the record ; but such presumption may bo displaced by 
proving w^nt of jurisdiction 

See 8 13, cL (a), and the undermentioned case(u) 

Place op Suing. 

15. fs. 15.] Every suit shall be in- 

cctirts la which »«jt» ic stituted in the Court of the lowest grade 
beio-tHBted competent to try it. 

Place of suing — ^This beading governs eections 15 to 25. Place means place in 
Bntisb India and the heading mdicfttes that the Courts referred to la these sections are in 
British India, and the unmovable property reterreU to u aho in British India. As said 
by the Lahore JLgh Court tliese sections '* regulate the venue -vrithin British India and 
apply only to those places where the Code i» £it torce^ They deal with matters of 
domestic concern and yirescnb0 joJes lor the tKcrftncial ,iurisdicticn hy 

British Indian Courts in matter* within Iheir and do not govern claims 

against persons or things wholly ostsida their jurisdictioi. » 

scope and Object of the seCtlon.--Tli8 object of \,e eectba in requiring a 


^kjssesi uiiiiei 

W^'^’ T 


Aiiuougii iiieieiure, as » ‘'J 

AU 119, 7fl I C 332. (2i) A. A 
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proetdurt ft suit below iv ccriam viklue onght to bo instituted m tho Court of tho ^fun8lf, 
the Subordinate Judge h-vs *l J1 juruJicfton to try it (jr) Put al«o m a matter of procc 
dure, he ought not to entertain the euit, but should return tho plaint to the plaintiff to 
be presented to the Afunsif as pronded by O 7, r 10 [Code of 1882, s C7] (y) This Is 
explained more fully below 

Jarisdiction — ^Tho word “eompetent” used m this section has reference to 
the jurisdiction of a Court Jurisdiction means tho extent of tho authority of a 
Court to administer justice not only with rctcrcnco to the subject matter of the suit but 
also to tho local and pecuniary limits of its jurisdiction. Thus a Presidency Small Cause 
Court has no jurisdiction to try suits in which the amount or value of tho subject matter 
exceeds Rs. 2 000 , this is said to be the jurisdiction of a Court as regards its pecuniary 
limits. Nor can it try suits for specific perfonnstice of contracts or for an injunction 
or for a dissolution of partnership, this is and to bo the jurisdiction of a Court as 
regards the subject matter of a suit Nor can it try a suit on a cau«e of action that has 
arisen beyond the local limits of the original civil jurisdiction of the High Court , this 
13 said to be tho local limits of its junsdiction. 

The jurisdiction of a Court may again be original or appellale In the exercise 
of its ongtnal jurisdiction a Court entertains original suits. In tho exercise of its 
apptHale jurisdiction it entertains appeals Tho High Courts of Allahabad, Patna and 
lAhoro have no original jurisdiction. 

Court Of lowest grade competent to try a suit —There are m Bntisb India 
a largo number of Courts. Tlie High Courts of Calcutta Madras Bombay, Allahabad 
Patna, Lahore and Rangoon have been established each by a Royal Charter Other 
Courts in India have been established almost all by local Acts and they are of various 
grades with different pecuniary limits of junsdictioQ 

In each of the three presidency (owns, there is a High Court and a Small Cause Court, 
High Courts are empowered in the exercise of their ordinary original civil jurisdiction 
to try suits of any value except suits falling withm the jurisdiction of Presidency 
Small Cause Courts of which the value does not exceed Rs 100 (t) The pecuniary 
jurisdiction of Presidency Small Cause Courts is confined to suits of which the value does 
not exceed Rs 2,000 (a) Thus both a High Court and a Presidency Small Cause 0>art 
are competent to try a suit say for Rs 500 for damages for breach of contract, but of 
these two Courts it is the Small Cause CViurt which is the Court of the lowest grade 
competent to try the suit The suit therefore shall bo instituted in tho 
Small Cause Court as required by tho present section. This does not mean 
that the High Court has no junsdiction to entertain the suit It has jurisdiction 
to try the suit, but in order that the High Court may not be overcrowded with suits, 
the Legislature has established Small Cause Courts and tho present section requires 
that suits which a Small Cause Court is competent to try shall be brought in that 
Court There are however certain suit# which a Small Cause Court is not competent to 
try such as suits for the recovery or partition of immovable property or for the fore 
closure or redemption of a mortgage of immovable property or suits for injunction or for 
specific performance (6) These suits must bo brought m the High Court, though the 
value of tho suit may bo Under Rs 100 

Outride the presidency towns there are in each province a number of Courts of 
different grades established by a Ovil Courts Act for each province The Civil Courts 

(t) IfolM ilonJal v Jlan (iseo) 17 Cal IM i («) PmUnicy Small Caow CoortaAct IgSS 
rTruliKiMmi \ (1891) 14 I a 18. 

(,) N ll..WOS.S)7All !!» I <*> r.-S,'”' 

U) ‘-«eCU12o(theLetl«raratent 4 r{>eDdizlX ' 
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i. Clause (f) — Presumably a lureign for a gambling debt would not be 

S5 eoforeed in British India 

LtolltatloU — The ppTjod of limiifttion for a suit on a foreign judgment la six. years 
from the date of the judgment ae© Limitation Act, lOOS, ScK 1. ert IH Tha 
penilency of an appeal m tho foreign country wjlS not tar a amt on a foreign judg- 
rorot (r) But if the appeal results ut a licCTce dismissing the appeal, the appellate 
decree afiosds a fresh atartiHR point for fiimtafion (rJJ 

heteaa in the case of a suit on a coBtract Umitatton merely bars tho remedy but 
dues jv-t entmguisb tlio right, the judgment of a foreign Court u not open to the objec- 
tion that tbo suit was barred by the law of limitation applicable in lbs country where 
the contract was made («) 

W^heie the Court -of a foreign country holda, oppljing jls own law, that a suit ss col 
barred by the Uw at hraitatlon, it cannot be aaitl that it has refused to recognize 
tho iaw of British India becauso tho suit iras barwd according to the law of Bnti^ 
India (0 

14, [S 13. Expln. VI ] Yhe Court shall presume, 

the production of any document purporting 
fwWWwent?' *” to be a certified copy of a foreign judgment;, 
that such judgment was pronounced by a 
Court of competent jurisdiction unless the contrary appears 
on the record , but such presumption may bo displaced by 
proving want of jurisdiction 

Ste s, 13, cJ (a), and tho underm^Qtiuoed c&t?(v) 


Plvce op SmNG. 

J5, [S. IjJ Ev'ery suit shall be in- 

Tourt* lo whieti xtilti to stitutod in. the Court of the lowest grade 

>..«« competent to tiy )t 

F1&C6 of SUinif. — Thw heaiiiiig gorrrns e^ctiona 15 to 23 Pla^ caeaas place b' 
British India, and the heading «»dfcat*>i that the Courta Kfetred to i« tbi-se eeefeons bi 
Bntisb India, and the innnn^able properly rcfen<»il to is aho in British India As ssi^ 
by the Lahore High Court theee nettKisa regulate the venue witfnn Britwh Ipdi®- 
apply only to those places wbfTc the Code w m Sorco They deal with mattm of 
dorceatio concern and pcescribe titles fot the as.>uaiption of territorial jurisdiction by 
British loiiian Courts ui niattm within th©ir isagnmtaca and do not porera clsiro* 
against persons or tiungs wholly ontsid© their junadietioii ' (o) 

Scope and object of ttie seetton.-— The object of ^ je section w rcqnfnns a 
suitor to bring his Suit m the Court of the lowest grade competent to tiy it 13 that Couiis 


pos^eai Moder tho A«t» conatitulug tbetn fir) 

-7^5 ; ^ ; j 


Ahhooph thirreforB* as ft of 

■"ah lit 79 I C 8S3, (2tl A ^ 



PLACE OF Sm^O 


OD 


procedure a suit bclo^r a <vrtAm value onght to t>o instituted m the Court of the 'Munaif, 
the Subordmato Judge has still j»ri«(fic/ion to tiy it (r) Put also a* a matter of procc 
dure, he ought not to entertain the suit, bat should return the plaint to the plaintiff to 
be presented to the Munsif as provided by O 7, r 10 [Code of 1882, s C7J (y) This is 
eiplamed more fully below 

JarlsdlCtlon — The word “competent” used In this section has reference to 
the jurisdiction of a Court Jurisdiction means the extent of the authority of a 
Court to adnunistcr justice not only with rcferenco to the subject matter of the suit but 
also to the local and pecuniary limits of its jurisdiction. Thus a Presidency Small Cause 
Court has no jurisdiction to try suits in which the amount or value of the subject matter 
exceeds Ha 2 000 , thu is said to be tbe jurisdiction of a Court as regards its pecuniary 
limits. J,or can it try suits for specific performance of contracts or for an injunction 
or for a dissolution of partnership, this is avid to bo the jurisdiction of a Court as 
regards the nbjtcl matter of a suit Nor can it try a suit on a cause of action that has 
arisen beyond the local limits of the original civil jurisdiction of the High Court, this 
IS said to be the local limits of its jurisdiction 

The jurisdiction of a Court may again bo engtnal or appellate In tbe exercise 
o! its oriyinat jurisdiction a Court entertains original suits. In tbe exercise of its 
appeUaie jurisdiction it entertains appeals. The High Courts of Allahabad. Patna and 
Lahore have no original jurisdiction. 

Court Of lowest grade competent to try a suit --There are m British India 
a largo number of Courts. The High Courts of Calcutta Madras Bombay, Allahabad, 
Patna Lahore and Rangoon have been established each by a Royal Charter Other 
Courts in India have been established almost all by local Acts and they are of variona 
grades with different pecuniary limits of jurisdiction 

In each of the three presidency towns, there is a High Court and a Small Cause Court, 
High Courts are empowered in tbe exercise of their ordinary original civil jurisdiction 
to try suits of any value except suits falling within the jurisdiction of Presidency 
Small Cause Courts of which the value docs not exceed Rs 100 (s) The pecuniary 
junsdiction of Presidency Small Cause Courts is confined to suits of which tbe value does 
not exceed Rs. 2 000 (o) Thus both a High Court and a Presidency Small Cause Court 
are competent to tr) a suit, say for Us 500 for damages for breach of contract, but of 
these two Courts it is the Small Cause Court which 13 the Court of tbe lowest grade 
competent to try the suit The suit therefore shall bo instituted in the 
Small Cause Court as required by tbe present section. This docs not mean 
that the High Court has no jurisdiction to entertain the suit It hae jurisdiction 
to try the suit, but in order that the High Court may not be overcrowded with suits, 
the Legislature has established Small Cause Courts and the present section requires 
that suits which a Small Cau<o Court is competent to try shall bo brought in that 
Court There are however, certain suits which a Small Cause Court is not competent to 
try such as suits for the recovery or partition of immovable property or for the fore 
closure or redemption of a mortgage of immovable property or suits for injunction or for 
specific performance (6) These suits must bo brong&t m the High Court, though the 
value of the suit may be under Ps 100 

Outside the presidency towns there are in each provinces number of Courts of 
different grades established bv a Civil Courts Act for each province The Civil Courts 

(r) M$lra ilonJal V ttan (ISM) 17 Csl 15S (s) rnsldmcjr Small CsoM Courts Act 18SS 

AruJUMMint V AanalsMbat (1891) 14 4. IS. 

(.1 -so '*> Sm.n Ct.. Crt. Jrt. im 

(j) See CUl" of the Letter* Arres<UaU ^ 
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va the mofussiJ of Bombay, Madras and Calcutta are dmded into three classes as shown 
in the following table — 


Bombay Presidency 

Act h of 1869 

Madras IVesidency 

Act 3 of 1873 

Bengal, N W P , and Assam 
Act 12 of 1887 


District Oourta 

District Courts, 

2 Ctourts of Suborduiale 
Judges of the first 
class 

Subcwdinate Judges Ourt?' 

Subordinate Judges’ (Courts 

3 Courts of Subordinate 
Judges of the eecond 
class 

1 

1 

a 

SIuRsifs (Courts 

I 


The jnrjsdiction of District Judges and Subordinate Judges, except Subordinate 
Judges of the second class in the Bombay Presidency, extends to al! original suits, what 
ever may be the value of the eutt But a District Court is a Court of superior gr^de to 
a Subordinate Judge s Court, for a District Court is the principal Court of original civil 
jUnsdictwn m the district and it is also the Court of appeal from decrees and orders in 
certain suits passed by other Courts m the district including Courts of Subordinate 
Judgea The jurisdiction of a Subordinate Judge of the second class la the Bombiiy 
Presidenoy extends to all onginat suits of which the value docs not exceed Bs 5,000 
The jurisdiction of a District Munsif m the Madras Presidency extends to all ongmal 
suts (not othenrno exempted from bia rognizaoee) of which the value does not exceed 
Rs S 600 The jurisdiction of a Sfunsif m Bengal, borth Western Provinees and Assam 
extends to ali original suits of which the value does not exceed Rs 1,000 

Both a Subordinate Judge and aMumif Mneyunsdicticn to try asuit, aay, to recover 
Rs 600 for rent But of these two Courts it is the Munaif s Court that « “ the 
Court of the lowest grade competent to try the suit The suit therefore “ ahaU " be 
instituted in the Munsif s Court as required by the present seition 

As to Cinl Courts m the Centrat Provmcee see Act 1C of 1665 in Oudb, Act 13 of 
3879 , in Jhansi, Act 18 of 1867 As to Proviocul Small Cause Court? see Act 9 of 1837 

Where a suit which ought to have been insUiatei In a Court of lower 
grade is Instituted In a Court of higher grade —Sappo’-e that a suit which under 

the pronstons of this section ought to have bocn instituted in a Munsif s Court is brought 
in the Court of a Subordinate Judge, end the Subordinate Judge, lostead of returnmg 
the jilaiot undw O 7, j- JR t-ww the amt notwithatandir^ ob^ertiriB faivao hf fie SeUo 
dant, end that a decree is passed against the defendant Is the decree a nullity 7 No, 
for the Subordinate Judge hat jonsdiction to try the suit It is a case of urtqulnmy, 
not affecting the jonsdiction of the Court within the meaning of e 99 below (c) As to 
eases where a suit is by reason of oier rofuafiOR brought in a Court of higher grade, see 
notes below, Over valuation and under valuation.” 

Where a suit which ought to have been instJtnted la a Court of 
higher grade Is Instituted in a Court of lower grade ~Ta euch a caso 
the Court of lower grade ought to return th« plaint to the plaintiff to be presented to 
the Court of higher grade {O 7, r lOj. If this is not done, and the suit is heard 
by the Court of lower grade, the decree ts one passed without juriedietion- 
It) IVe NujA, JItttaut (3685) » I 

i.«i is$ i<rth c»m el over valuatien | 


but Creidtd wIlTiout refereece to the SoJH 
VslostloQ Act 2887 
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This 18 & CM<* of tranl of juntJicIton as dutingmshcd from a mere trreyuIarUy 
snthm tho meaning of s 09 below {d) Aa to eases where a suit is by reason of 
vndtr raiuation brought in a Court of lower grade, see notes below, “ Over valuation 
and under valuation.' 

Principles regnlatlng pecuniary Jorlsdlctlon —it is tho planaijft valuation 
in Am 7 >foint which fixes the jurisdiction of the Court, and not the amount which may 
be found and decretd b^ tho Court (e) Thus where in a suit for accounts tho plamtiS 
values his claim at less than Rs 6 000 which is tho maximum pecuniary jurisdiction of 
the Court in which the suit is filed and the amount found due on taking the accounts 
exceeds Rs. 5 000 the Court has power to pass a decree for that amount fj) Rut juris 
diction may be destroyed if the plaint is so amended as to exceed the pecuniary limits 
of the Court in which tho suit is instituted (g) 

Over valuation and tinder ralnation — Although it is the value put by 
tbe jjJainliff on his suit that pnma faett determines jurisdiction, it does not follow 
that a plaintiff is at liberty to assign any arbitrary value to the suitand thus be free to 
choose the Court in which he should bring the auit (k) Cases do occur in which a plamtiS 
overvalues his suit or ho undervalues it The overvaluation or undervaluation 
may be erroneous, or it may be done intentionally by the plamtiS for the purpose of 
bringing the suit m a Cburt different from that in which it would fie if it were 
’ properly valued. If the over valuation or under valuation is patent on tho face of the 
plaint, it is the duty of the Court to which the plaint is presented to return it to the 
plaintiff to be presented to the proper Court under 0 r 10 If it 
IS not patent on the face of the plaint, but objection is taken by tbe defendant 
that it IS over valued or under valued, the Court may require tbe plaintiff to show 
that the auit has been properly valued if there are prime facie grounds for 
believing that tbe suit has not been properly valued (•} but not otherwise (j) 

Suppose that a suit has been over valued or under valued eo that it is brought in a 
Court whose grade is higher or lower than that of tbe Court which would have been com 
petent to try it if the suit were properly valued lethe decree liable to be eet aside or 
reversed by the appellate Court t No not unless (1) tbe objection as to jurisdiction by 
reason of over valoation or under valuation was taken by the defendant in the Court 
of first instance at or before the hearing at which issues were framed or (2) the over 
valuation or under valuation is found by the appellate Court to bare prejudicially affect 
ed the disposal of tho suit on the merits (k) , and it matters not whether the over 
valuation or undervaluation was erroneous or intentional (0 Suits taluation 

Act, 1887 B 11 

The High Court of Calcutta has held that where a suit is under valued with the 
result that tho apptal from the decree m the suit is beard and decided by a District Court 
instead of by a H^b Court, the derrve of tbe Distnct Court is one passed by a Court 
without jurisdiction and therefore a nullity This happens m cases where a suit of which 
the true value exceeds Rs 5 000 is valued at less than Rs 5 000 A bnngs a suit 
against B for possession of immovable property in the Court of a Subordinate 


(if) See Uatra itondai ▼ Uan (1890) 17 Ol 
155, ISO a caK of over xluatlon Imt 
decided wlthoot refereoce to the Suit* 
Vslustlon Act 1687 

(<) ZoMman V Babojt (J893) 8 Bom 


91 Bom 73 ~8 KaJ SruAna v B jnn 
(1912) 40 Cal 215 249 17 1 C >62 
(0 Appa Baa v SotAanaJn (1901) 24 Mad 
15^ Uamiduimta r CapaJ (1897) 24 
Cal HI H7 

(ft £e(> /^jan r ifamjaya (IS9S) 21 Mad 271 
(1) Tain (1893) 15 ^ 97^3 

J..— ... 

> 24 7 I C 950 
(ft ilamidannusar Cepa1(lB97> 24 Cal MI 
ffuMwaami v AanaAoMMl (1891) 14 
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Joilge The real raluo of tfao snit exceeds Es 6,000, but the suit js valued at 
Rs 2,100 only A decree is passed m the suit for A B files an appeal in the District 
Court, but the appeal is dismissed Aceorduig to the Calcutta decisions, the decree of 
the District Court is a nullity as being one passed without jurisdiction The reason given 
IS that the true value of the suit being more than Rs 5,000, the proper forum of appeal 
if the 6Uit had beco property valued, would hare been the High Court, and not the Dis- 
trict Court, and the result of the under valuation was to oust the junsdicfion of the 
High Court as the Court of Appeal (nt) 

Where the subject matter of a suit does not admit of being satisfactorily 

valued — in some suits the subject matter is not capable of being estimated at 
a money value, eg, auita for restitution of conjugal rights, suits to remove a 
baroavan (n), suits to direct registration of a document under the Registration 
Act H)08, 8 "7 (o) etc The eourt fee m such suits is Rs 10 as provided by the 
Court Fees \et 1870, Seh II art J7, cl vi There is a distinction, however, between 
valuation fur the purpose of jurisdiction and valuation for the purpose of ascertamms 
court fee [p) The subject row under consideration is valuation for purposes of 
junsdntion 

In vases where the subject matter is not capable of being cstmiated at a money value 
it IS provided bj « 0 of the Suita Valuation Act, 1687, that the value of the suit for pur 
poses of jurisdiction is w hat the High Court rosy specify by rules mado under that section , 
Where no rules are made, the High Courts of Vliababad and Calcutta have eeid 
that the safest and the most convement course is to treat the valuation mad* 
by the plamtifi as pnzaa fscie the true valuation, but subject to correction by the 
C^rt if the defcetiio valuation has been due to an improper motive , and the Court 
must decide wbal should be considered to bo the proper value (g) The tases m which 
the above rule was laid down were suits for restitutioo of eonjDgal rights Iq a recent 
086 however the High Court <it ^Zadras said that though the rule adopted by the 
High Courts of Allahabad and Calcutta might be appropriate in suits for restitution of 
conjugal Tights it was not so in suits wbicb affected property and fhatthobeatrule 
such cases uasto value the suit according to the value of the property Jiable lobe sSected 
thereby (r) Thus a suit to compol registration of an instrument whether the inatrururnt 
be registrable compulsorily (tg , an instrument of gift) or voluntarily (e-g , a mil) is valued 
iB Madras aecor'luis to the value of the property that would bo affected by the suit (») , 
and a euit to set aside an instrument, according to the value of the plaintiff m interest 
in the instrument (I) The Madras High Court boa also held that though the court 
fee on a suit for the removal of a hsrnavan is only Bs 10, it does not follow that a Diatrict 
"Munsii has jurisdiction to try such a suit where the value of tbo tarvad property exceeds 
the pecuniary limits of the jurisdictioii of the Munsif a Court {«), and that a Slunsif has no 
pinsdiction to entertain, a suit to set aside anado^tnin^if the value of the property., which 
would be lost to the adopted son if the adoption were set aside exceeds the pecuniary 
jurisdiction of that Court fv) Tlw HighCoartsof Allahabad and Calcutta would probably 
not agree In fact, the High Court of Allahabad has held that the lalao for the purposes 
of jurisdiction, of a suit to set aaide an adoption is not the value of tho property which 
may possibly change hands if the adoptioD ^set aside, but tho value put upon 1^ plsmt 


(»> 

i") 

<») 

O’! 


HoflaiiAmt T Kaiyavan* ItSil) 3S Cal 
63J 668 863 12 1 C 4W 
Gonidan VamUar y Srvinan JVamfrwr 
(I8BJ) « il»4 1»8 

fluronnuiau V Jlaamn 12 Ifsd I, 

; 83 Aamu Aiya’ v Saltiara Atgar 
(1603)31 Slid SO 

OagaTam y Oordanda* (I90T) SI Hem 73 
Za,r Hutain AAan v fAunUrd Jmt ri90aj 
23 All &(s Jan ifahomtd v JfaSer 
IIU>v (1907) 3k Cal 351 


fO 

w 


/Camu Aviar v Honiara Aigar (19i)S) St 
Uad go 


TJerntruAnotna V SAapomi'U* (1 890) ISSIsd 
69 (deed ol gift) , /tavia Aiyar r 
U>i>iw(i9DS}SlS[ad S9 
iTanororlv ffowopjian (I89i> 1* Stsd 199 
J’araUayt v ^anivnani (1392) 15 •»»“ 


(a) CruAiut V .Paxion (I859J J1 Mad 266 
<f) £aian r Zaitimnarevena (1882) 6 5f«d 
192 
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bv the pUintilT (tf) But wl leberrr new be eoixcct {t « certain ainco tho enactment of 
the Suita\aIuation Act (^ II of IPS') (a. 11) that when once a auit of this claw u decided J 
on it< merits by the lower Court the decision will not be reior*cd in appeal on tho 
ground of want of jurisdiction, unless the oognuanec of tho amt by that Court has 
prejudicially aflectcd its disposal on the merita 


Solti to be Uutltuted 
where lubject mitter 


16. [S 16 ] Subject to the pecuniary 
or other limitations prescribed by any la^ , 
suits — 


(a) for the rcco\ery of immovable property mth or 

uifchout rent or profits, 

(b) for the partition of immovable property, 

(c) for foreclosure, sale or redemption m the case of a 

mortgage of or charge upon immovable property, 

(d) for the determination of any other right to or 

interest in immovable property, 

(e) for compensation for wrong to immo\able property, 

(f) for the recovery of movable property actually 

under distramt or attachment, 

shall bo instituted m tho Court within the local limits of whose 
jurisdiction the property is situate 

Provided that a suit to obtain relief respecting, or com 
pensation for ^vrong to immovable property held by or on 
behalf of the defendant may, where the relief sought can be 
entirely obtained through his personal obedience, be instituted 
either in the Court ^vithin the local limits of ^\hose jurisdiction 
the property is situate, or m the Court within the local hmits 
of whose jurisdiction the defendant actually and aoluntarily 
resides, or carries on business, or personally works for gam 

Explanation — ^In this section ** property *’ means pro* 
perty situate in British India 

Alterations in the section — ^Tbe words with or without rent or profits 
m cl (a) arc new The word sale in cL (e) has been newly added. 

Subject to the pecuniary or other limitations prescribed by law —The 
pccuriiary limitations hare been referred to in the notes on sec 15 Instances of other 
limitations are suits under sec 9’ or suits m Bombay against Government or an officer 
of GQ^ernment m 1 is official capacity (r) which can onlj be filed m a High Court or a 
n strict O urt 


t«r) Skfo Pffn ram t ISJili Pam (ie«) X# I (»> Bora CiiU Courts Act IMD WC SS. 

All a s I 
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Chartered High courts. — section does not apply to Chartered High Coarts 
in the exercise of tfaeir original civil joradiction (see e 120) The High Courts of Calcutta. 
Madras, Bombjy, Allahabad, Patna, Lahore and Rangoon are CSiartercd High Courts, 
each having been established by a royal charter The nature and extent of the junsdic 
tioQ of these Courts is defined by the charter for each of these Courts, The Sigh Courts 
of Allahabad, Patna and Lahore have no ongioal civil jurisdiction The original civil 
jurisdiction o! the High Courts of Calcutta, Madras and Bombay is defined by clausa 12 
of the charter which empowers them to tty suits “ for land or other immovable property, 
if such land or property be situated wholly within the local limits of the ordinary origiual 
civil jurisdiction or, ui case leave of the Court sbalj have been first obtained, in part within 
such limits *’ There have been many confiictmg decisions as to the meaning of the ex- 
pression ‘ suits for land or other immovable (woperty ” in the Letters Patent, but the more 
specific and detailed provisions of this section leave no scope for uncertainty 

Scope Ol the secUOD —As already stated this is one of a group of sections which 
refer to Courts in Bntiah India and to immovable property situate in British India. This 
IS specially Mpressed in the Explanation lest the proviso be construed as giving a mofosail 
Court jurisdiction in respect of immovable property out of British India, for British 
Indian Courts have no such jurisdiction (y) It specifies the Court uj which suits relating 
to iwmouable property and suits lor the recovery of mot-aiU properiy actuaily under 
dielraml or atlae^ment are to be instituted Section 10 indicates the Courts in which 
suits for compensation for wrong done to the person or to movable property are to be 
instituted Action 20 is a general section 

Clause (a) suits for recovery of izamorahle property— A suit for the 
recovery of immovable property situate in Bombay must be instituted IQ a Cburt tnSomiay 
having jurwifirtion to entertain the eiut The Small Cause Court in Bombay has no 
jurisdiction to try such suit (r) The suit must therefore be brought in the High Court 
of Bombay Hence it is that the section commences with the words ' subject to the 
pecuniary or cOur Iifnifattous presenbed by any law ” The insertion of the words " with 
Of Without rent ot profits " u intended to remove any difficulty there may be where the 
defendant does not reside witbin the local limits of the Courts within whose jurisdiction 
the property is sitnate 

Clause (b) suit for partition of immovable property— For cases where the 
property is m the jurisdiction of different Courts, eco sec 17 post If part of the property 
is outside British India, the Court will deal with the property in British India whfle 
declining ]uiisdi'’tion as to the rest (a) The Lahore High Conrt has recently held that a 
British Court can in a partitica suit deal with property situate in a Native State (t) 
But this 13 incorrect 


Clause (c) suit for foreclosure, sale or redemption —A mortgages certam 
iniinavabJe property to J3 to secuio payment of money lent to him by B Here A is the 
mortgagor and B la the mortgagee. If A does not repay the loan on the due date, B 
may institute a suit against A far sale of the mortgaged property, bo that the mortgage 
debt may be paid out of the sale proceeds of the property, or he may sue for foredotnrt 
of the mortgage. The decree m a loreclDsnre suit provides that if the mortgagor fads 
to pay the amount that may be found due to the mortgagee within a time specified by the 
Court ( generally Six months }, the mortgagor shall be absolutely debarred of all right 
to redeem the property (r) If A offers pavment of the mortgage-debt to B, but B dis- 
putes the amount and refuses to reconvey A may sue B for redemption o! the mortgage! 


jrmW;i y Cajanan flSOUJ 33 Som 373 
21 C. «S9 

8r« Pmldnirx SaaU Cauie Courts Act, 


xsienl) , - 

(SJ ftam KU^n v TlsiuAiia 092S) 77 I u 
53i CZ3» A I 851 

(4 Traosfer of Pjtjpertv Act, 1332 i* 36 3^» 
now O 3*. rr 2 3 
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and the Court vill pau a decree ordering an account to Iw taken of what will bo due to 
B, and directing that upon -4 pajing to D the amount ao due, B ahall reconTcy the 
propertj to A (d) Suita for forecloaure, aalo or redemption must bo instituted m the 
Court within the local limits of whose junsdKtioa the mortgaged property is situate 

A Court cannot declare a charge on property wholly outside Its jurisdiction and if 
it does a purchaser under such a decree would bo in no better position than a purchaser 
under a money decree (r) 


Claose (d) . suits for the determination of any other right to or 
Interest In Immovable property — There is no definition of immovable property 
m the Code “ Immovable property ” is defined In the General Clauses Act, 1897, s 3, 
cl (2o), as including land, benefits to arise out of land, and thmgs attached to the earth 
or permanently fastened to anything attaclicd to (he earth Trees, standing on land 
are immovable property (/) But once the trees are severed from the land, they become 
movable property Growing crops are movable property ( see i 2, cl 13 ) Land 
includes water and a right of fishery in an enclosed water is immovable property (g). 
Benefits to arise out of land include incorporeal hereditaments such as a right of ferry (A) 
also pensions and allowances charged upon land and renta Thus a hat is immovable 
property (») and so is the life inletest of a widow m the tents and profits of her husband’s 
estate (y) “Immovable property,” as stated above, includes “benefits to arise out 
of land.” Bent that has already aeerued due is movable property, for it is a benefit which 
has onsen out of land, but rent that ts to accrue due is immovable property, for it is a 
benefit to artae out of land. Ueoce a suit for arrears of rent is governed not by the 
provisions of this section, but by those of a. 20, and it may bo instituted m any one of the 
Courts specified in that section, although in such suit the plamtifi s tttle to the property of 
which the rent u cUuned may incidentally come in question (L) But a suit for a deelara 
t\on of the plaintiff's right to rent where such right is denied comes under cL (d) of tbo 
present section, and must bo instituted m tbo Court within the local limits of whose 
jurisdiction the property is situate(l) So slsoasuitforientandojectment under sec 00 
of the Bengal Tenancy Act (m) A suit to recover a share of the sale proceeds of land 
which hai,e already been realutd is a suit for money governed by the provisions of s 30 (n) 
But a suit by a vendor of land for the recovery of vnpatd purchase money against the 
buyer who refuses to complete the purchase, is a suit “ for the determination of any right 
to or interest m immovable property ” withm tbe meaning of cl (d) (o) A suit by 
a mortgagee to recover the mortgage debt from the mortgagor personally is a suit for 
debt governed by the provisions of s 20 but if m addition to the claim agamst the 
mortgagor personally the mortgagee seeks to recover the mortgage debt by sale of the 
mortgaged property, the suit will come under cl (c) of the present section (p) A suit f it 
maintenance is govemod by tbe provisions of s 20, but if in addition to tho olalin f )r 
maintenance the plaintiff claims that she is entitled to a charge on \mmoviilile jimj erly 
m the hands of the defendant, the case is one within cl (d) of this section (7) A suit 
for dissolution of partnership with tbe usual ancillary reliefs is not a suit wUlilii il (<1) 
merely because part of the partnership assets consists of a factory (r) 


(<0 Trsnsltr ot Property Act, h 02 95 now 
O 81 rf 7 8 

(c) Gudrx LeUi v JarannatA (1880) 8 All >17 

(0 aatteram V VuSnim (189$) 19 Bom S07 
Hapu V Dhondi (189-2) IS Bom SSS 
Umed Khan T Daulat fuim (1SS3) 6 AU 
sei 

<f) fAUw n«;Jdr V Cupt SunJaH (1897) SI 
Csl 119 

(Si ..ac-. .( 


27 C W N 512 77 I 0 S5$, (►91/ * 
BIO 

in AMtor T Tinayak (1899) ys Jiuii 
(M) AwfiM T J/«rtinrffo(lW 8) .71 I-". '» 
77 1 C 253 (23) A U, tlv 
(a) Italtftov kruhnaiaml I V ' " 

Ahmad V AbJut juh^^ It, ' 

008 

(«) Staton V Kcia (I9>it) *• V .1 , 

(a) bra ruhairaa V I nft-li t , , 

670 ' 

(t) A 1 

M Itorra Itaa v Jat f’pj. , 

513 601 I IIS t ^ 
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income and rmsM profits oj land ettnate ovlside British India — A suit will he m fc 
Court o£ Bntiali India to establish « nght to a abaro m income derived from grants of land 
situated outside British India bat received by the defendant within the local limits of 
a British Indian Court (s) Similarly a suit to recover mesne profits of land situate out 
side British India of which tbo defeodaut was m wrongful possession but of which ho 
subsequently delivered possession to the plautJQ may be instituted in a Court in Brrtisb 
India (t) Both the<io cases fall under a ^0 bclon 


Clause (e) wrong to ImmoTOble property — This refers to tons affecting 
immovable property euch as trespass nuisance infringement of easements, etc 

Clause (f) movable property aetoally under distraint or attachment — 

Movable property under attachment constitutes an exception to the general rule that 
movables follow thr person {») The mrception is probably founded on the fact that 
uhen such property is under attachment its locality is fixed The Code follows this rule 
for the sahe of convenience of judicial admuiistration (u) The clause applies to Courts 
m British India but when movables are under attachment bj a foreign Court and the 
defendant is resident in British India and is able to get the attachment removed it has 
been held that he can be ordered ui execution of a personal decree to recover the 
property \x) 

Proviso to the section —The last paragraph ol the section provides that suits 
to obtain relief respecting or compensation for wrong to immovable property, msy 
bo instituted at the pfainh/f s opt on either in the Court within the local luoits of whose 
jurisdiction the property is situate or in the Court withm the local limits of whose juris 
diction the delendanc actually and voluntarily resides or carries on business or personally 
works for gam pcoridiid — 

(1) the property is held by or on behalf of tie defendant . 

(2) the relief sought can be entircfy obtained through the personal obedience of 

the defendant (y) and 

(3) the property is situate in and not beyond British India (e) 

Tbo proviso does not apply when tbo property is m the possession of the plamtiff (<*) 
As tbo plaintiff has tl e option of suing m tbo local jurisdiction the Scope of the proviso 
IS mors limited than m the rule of English Equity 


Equity acts In personam — This proviso is an application though m a highiv 
modified form of the rnavim £qmty acts tn personam \\ hen it is said that Sguily oels 
in prrsonam what is meant is that the CSourt of Equity m England ( now the Chancery 
Division of the High Court of Justice ) has jurisdiction to entertain certain suits 

[suits in els (a) lb) and (e) of the present section being entirely excluded ] respecting 
immoi able property though the property maj bo eituata if the relief sought can 

bo obtained throi gh the personal ohcdieoco ol the defendant Tho personal obedience 
of tbo defendant can bo secured only if the defendant resides withm tl o local limits of 
tho jurisdiction of the Court or eurrics on business within tho«o limits For in the one 
ca»e tho pCMun of tho defendant heing within the jurisdiction and in tho other bis personal 
property tho Court maj if be iloca not comply with tJm ju Igracnt direct the 
oJ the defendant and commit 1 im to jailor order that bis yooihbe riMch*luntilho complies 


tol 

(S> 

te) 


I C Z79 .. 

t\ wtUke • rH\iite lateroattonallaiT P »» 
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'nth tho orJer ot tho Court ( 6 ) Hot if neitlirr the potion of the dcfendAnt nor his 
p-'Tsonsf properly is withm tho jurisdiction, tho Court will not ontertMn n suit for a relief 
rospcctinf; immovAhlo propert% situsloliovond its jurisdiction, for tho Court cannot m that 
event exocuto its docroo either in rein or in ptrttnrtm and a Court does not entertain a 
suit if It cannot enforce its decree in tho suit (e) 

Suits In personam — Suits m respect of which Courts of Equitj in England cxerciso 
jurisdiction in ptrsonam aro called suits in ptrtonan Tho osscntial foaturo of suits in 
personam is that tho land in respect of which tho suit is brought is situate abroad, but tho 
person of tho defendant or his personal projiettj is wifAin the jiiriixtictton of tho Court 
ta which tho suit is hrouglit Tho land being situate abroad, the decree cannot l>o executed 
»n rem, that IS to saj, it cannot bo ereeuted against the land But the person or tho 
personal property of tho defendant being within tho jurisdiction, tho doeroo can bo executed 
tn ptrsonam that is to saj , against tho person or personal property of tho defendant It 
must, however, lie noted that the onlj c 1 asso!eA«eain which Courts of Equity in England 
entertain suits relating to land situated abroad, are cases of eonlracls, fraud, ami trusts. 
Thus suits for specific performance ot contracts for sale of land (d), and suits for 
foreclosure (e) sale (/) or redemption {g) in the case of a mortgago of land arn cases 
of contrfift, and the Court of Equity in England willentertam such suits, if the contract is 
made m England and tho defendant resides or carries on business m England, though 
tho land may bo situated abroad Similarly where lends abroad have been acquired 
b;j the /ra»d of a party residing m England, a suit to sot aside the transaction will bo 
entertained by the Court of Equity in England (A) Tho Court of Equity will also 
entertain a suit to enforce sipress trusts aSoeting land situate m a foreign country, if the 
trusteo resides in England (•) But it has no jurisdiction to entertain suits for 
rocoTory {j) or for partition (il)ofland, orfor damages for trespass to land ( 1 ) See 
els (a), (b) and (e) of this section 

“Actually and TOlUntarlly resides — See notes to s so under the same heading 

“ Carries on business ' — See notes to a 20 under the same heading 

“Personally works for gain’ — See notes to s 20 under tho same heading 

17. [S. 19.] Where a suit is to obtain relief respecting, 
or compensation for wrong to, immovable 

SniU tor InunoTsUle pro* ... .i t 

perty iituate within Juris piopertv situatc ^tuin tliB jurisdiction 01 

diction of dlOrrent Courts. -S rr^ ...xj 

Qincrent (Jourts, tJie suit may be instituted 
in any Court mtbin the local limits of vhoso jurisdiction any 
portion of tho property is situate 

Provided that, in respect of the value of the subject-matter 
of the suit, the entire claim is cognizahlc by such Court 

Scope and object of tbe section — ^Tho provisions of this section aro mtended 
for tho benefit of suitors, the object being to ATOidmuItiplicity of suits (m) A sues B 
in a Court m district Y on a mortgage of two properties one eituate in district A and 

( 6 > rrrin ▼ Lord OaUimor* (17M) I Xrt Fen 

(0 See rrifitNiit v LatiAmsa (1890) 29 Dom 
490 

(<n Cerfyerv r»KA (1S5S) 6 JI L. Ca OOi 

(•) lajH\ iJ4 0S**)L.K 18 Lq IIS 

(/) 2 Spence t Lq Jur S'S I .4 S-r-i 

(«) Utnt t 1 onHg (IiUS) B 51m 180 J90 (m) CercAdiutir T LsJ CiUliKr (1891) 18 AIL 

(A) Lord CrsiMtotni t ./oAiuton (1*B8) S Ac*. UB 
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th* otVr ta <L£tn“* T T5** Gjsrt ci dtrtsa:* X hx§ jmsdirtKa rsisr •«e''Tcc 
to orj^ aot oalr tb* *a d.rtt»** X, Ic:* »1» o' tS* y r is «£*- 

tnrt r «idto#'xZt* tT'K-eJvw o/iu AKr»'tir jeve” i la d_5tn-i X J »s not 

to tna? t*r> « o» a tic OxTttfijXxt X ojs-ria tb" Cc=rt ly «EftrrJ 

r E» t=AT tra; o=Ir <Qs «rr- la e* Jwr Cbcr* r raUt«^ jrn if xir jr-prt»5 »r* 

03“ ta e»cii d-stnrt, car oa* pro yn T cx*^dsir over fr»i> cr s:xt (fX 

Tb* i&Sss rcl* to *ar« fo- {ortittaci (pi *3d to «e-*j tfi“ rwrrT c' xsryrr 

*b- pKipirtx ( 3 1 J <aa ra» a aar Oosrt b ptrt c* tbc iniaDTi'u* 

fttjpenr u r'*-5>tc *ai b* ti* ti? »t?i* to L.* ow3 (r). lirrarb 

n^t cisT bf coatroj^tj br tb** Cocrt Aap*&l or tb* EiH: Cbcrx , sf" i«s. 

*rd 23 b>“’o» B-* zto paraiitacaa b» ja*dr of projw~*f otixi* Ern-b 

I=d-» (#] 

A tea* f d? coajraBise «in ao* dirt^t tir*CbErt «yjr=r5j»l>nMaea’0 jarwii-tiaaLx* 
pcoprHv v^f4 13 It J »a^ Bo* Cccirt n di-'ir>“t X to r“»re" fo«i»r<sJja td 
prorerti^^ oa“ «niixc xa d_rtnrt X mad tii6 otbe'-o diftn-t T IV* srr* ts cotjirasisod 
« re-Md« the ggo ym eitxi& e la d-stnet I Th-s dae- t»t t*k“ tV jarudmxn 
of tV CoETt Q iinnn S to proceed with tJte la-t r“*3iri« tV jropmr sraMe xa djstnrt 
r tia3“' 1 he £ho»Tj that tV eoapr>rii^*e n. » cogtnr a s-e to d“**aT tV pco-r 
ci tV rale d prooedaT* At to local jtcvdrtxa (t 

May b“ lttSlitCted.-~-Caae« *ie coafarttu to wV J>er ps.iBU5 la 
of » pi« of » propent* ta aa» dttn-t osle ts bar— <J f?-'si «ass At to tV otV- ptn or 
the re «1 o* the propone ta aaotV- dxjtTt o tb» i3ni»i)-tKia d aa-’.V- Cbsit Bat tV 
better op.aios u that there u eo baraadtha* iV eeeuen « pma-Si-rr (»l. Hattf 
J ntfceeda a* Vir to two feope-tj“i, <»e ta <Lrtn t X aod iV ovbe“ a data*! X, J sar 
me a tb* Coart o* dirtnei X for the -eocoe r r o' both frc*penj“» Ba* d J •w la tV 
Coan of dirtwt X for the reeorerr of the propetr la that dt-iaf oelr he *21 cwt he 
tarred froa tarns eaVeiiBe-Urta the Oort cl dj-T>*t T f^tViewrerrof iVpexnrtr 
a that dutnet 


Sectica 17 doesaotapplyifiliecacsecfacUKiastotheprrpsrtr witiea; 
the local Halts of JailsdictiQa Is diSereax.— -TV r^aat.5 tied » < 2 . o aa 

Oadh Court to lecoter one uaaoraMe p^penr *j*bxa n< jcnsdjc’ioQ aad t*o 
uaaorsMe propenjM snaate la the runjah *ttlscH.t jansdMxxu TV pla^tX 
clairaed to be eatitled to ihe<e three pcT*pert>e» erd— a *21 He al«t> joaed 
ja th« «uat » praier to V dec^aml DOta**lli of a «*hf of a30iie~ fcopenr 
sittu'e in the Paa;ab called the Khabhahad estate TV jiaauf bad « ny-t 
to laclnd* tV £r«t t*o pBu^ab properties la tV Oadh <njt hsl as t-* the 
other Punjab peopenr iV Pnrr CoancB a*»d * Then* teaam* t V q-oe«*>rQ of the 
Khalikalad e»tate Here the ie«|«ideQt oassot raceeed asle<# V •»h''>’ir« that C3de“ 
the terBseftV deedcieatingtV *aifVMtV trustee That ^oe'tion depends sn-va the 
eooslractiaa of the deed. It 13 a vparate *nd didenat oas«e c' artaui fms tKtse «h>ch 
found the proceedinirs a ir«peex of Ibe other three properties. TVir l3>^d^b-p^ are 
unable to find aav pisUdcatuti for bnsstnr the amt la respect of li*.s pr-spence’sewhfe 
than la the Cburt of the di.str».t where tV prvperir 13 situate ^ch j~st.3*atx'0 


JitajeiV T 't «•' C*?» 

jraan T (1^ i9 <UL 19 

ftshwan T Sid CAosira 't <^1 

I casnwe CiitAiet T JsxiotYautw ft^^ 9 

c»l*o 

• riff M r /nsfj (1 S39) l: 'Sii. x^o. 

XitW ^«n V A«M f-At nft» S3 AX VO. 

rtKtrvt ?^&al * fetif AarsiWa (t^t 

\ i«aux«*u Stfwtm r.r'<ua jAiijcitt 


r.c*>iRtK*y« s Asas.«.Ue^3t^tts FvA. 
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f(wC(t<i>3UsKaA.X«.> ITeVa 
An r Ktm fsA S3 AX JOX 
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IL C. r.. **« WixaJeS boJ'- tae trt rt 
l«Aa •hrtx Wve tt a $st«v» Ck^rt »»» 
risja -M) tiWrv»»ptT vsnesw 

r R. 1« Ub> X 
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AXoiiarwsAjne (1 s<U) S XT X. ) 4&. 



cannot jn their Lonl'hips ju Ijjment ho foandin a 17,CiTit Procc liiro Code upon which 
the rc«pondcnt retied (r) 

In a cane already cited (cr) the Allahabad High Court appt ed the section when 
the plainliQ was dispossessed of property in one district in June and property in 
another district in August but the dispossessions were by the same person and part 
of the same contest of right 

Immovable property wltbln the Jurisdiction of different Courts —As already 
stated the immorablo property to which this section refers must lio situated in Itritish 
India Courts m British India hate no jurisdiction over property situate outside British 
India (t) tthen a morigageo sued for sale in tho Court of the Sub judge of Satara,on 
a mortgage of properties situate in Satara Itelgaum and Kolhapur, tl o Court had jurisdic 
tion to deal with the Satara property and with tho Bclgaum property situate in tho 
jurisdiction of another Court m British India but not w ith tho Kolhapur property situate 
outside British India (y) The Court will deal with property m British India if tho 
suit IS for partition while declining jurisdiction as to the rest (r) So also if part of tho 
property is in a Scheduled Distnct outside the local limits of tho jurisdiction of the Court 
and outside the local cetent of the Code (u) 

ExeCQttOQ — \\ hen the Court has power to pass a decree as to immovable property 
inadifiercnt jurisdiction It has also power to execute it Sec note under sec 33 Juris 
diction of Court executing a decree 

Courts —Courts m this section mean Courts to which the Code applies (b) 

fit. .4 , « »»«-t. ^ Chartered High Courts 

enotestos 10 Chartered 


18. [S IGA ] (1) ^VLe^e it is alleged to be uncertain 
within the local limits of the jurisdiction 
•uu‘-he« oi v.h\ch of tuo or more Courts any un- 

McmaiQ’'* movable property is situate, any one of 

those Courts may, if satisfied that there is 
ground for the alleged uncertainty, record a statement to that 
effect and thereupon proceed to entertain and dispose of 
any suit relating to that property, and its decree in the suit 
shall have the same effect as if the property were situate 
within the local limits of its jurisdiction 


Provided that the suit is one with respect to which the 
Cotirt IS competent as regards the nature and value of tbe suit 
to exercise jurisdiction 

(2) Where a statement has not been recorded under sub 
section (1), and an objection is taken before an appellate or 


m Xuar.ll>v J/oAanui4 .<{1 (193.) 63 1 A 
268 7 Luck. 3 < 137 1 C 6S9 

( 3 ) A l-C 172 

(ic) IJorrhanjlar V Bahadur (1591) 16 All 
SiJ 

(r) Arukna \ Gajanaa 0909) 33 Bom S~3 S 


194 61 Bom 496 1*S I C 417 (SO) A 
I-C 188 

(4> V 5Ai6 Chandra (1887) 14 C*! 

938 Balaram T lutmfhandra (1898) 


(«) Sttnifhrria 
401 A 1 
(6) Sftnrhrrla 


r Jlaharaja •/ Jfrpur (1919) 
t 4'*lUd eis 61 I C lU 
Hahartft •/ Jrrf^r rufra 
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reviaional Court tliat a decree or order in a suit relating to 
such property was made by a Court not having jurisdiction 
where the property is situate, the appellate or re\usional Court 
shall not allow the objection unless m its opinion there was, at 
the time of the institution of the suit, no reasonable ground for 
UDcertamty as to the Court having jurisdiction with respect 
thereto and there has been a consequent failure of justice 

Uncertainty Ol local limits Ol Jortsdlctlon —The uncertainty ^hich the 
Legislature had la view was the alteration o£ boundaries by fluvial action (c) The 
absence of a notiflcatlon of the boundanes of a district rras held to create a reasonable 
uncertainty (d) 

And there has been a consequent failure of Justice —These vrords are 
new They have been added in order etill further to rostnet the taking of technical 
ob}ect»on8 as to jurisdiction Alla Duio v Abdul Qadtr (c) is an instance of an objection 
to jurisdiction Iwing disallowed although no statement was recorded as required by 
6ub sec (1) 


19. [S. 18.] "Where a suit is for compensation for wrong 
done to the person or to movable property, 
Suit* for compewMion if thc wxong was donc witliin the local 
” limits of the jurisdiction of one Court and 
the defendant resides, or carries on business, 
or personally works for gam, within the local limits of the 
jurisdiction of another Court, the suit may be instituted at 
the option of the plamtxfi in either of the said Courts . 

/Uutlralione ~ 

(a) A, residing in Delhi, bests S in Calcutta S may auo A either in Calcutta or 
in Delhi, 

(b) A, residing u> Delhi, publishes in Calcutta atatcnienta defamatory of ^ £ may 

sue A either in Calcutta or in Delhi. 


Scope of Section —Section lo refew to suits for immovable property which haie 
to be filed lo thc local jurudiction Section 20 refers to personal actions such as action 
in tort or contract, irhero jurisdiction depends upon the residence of the defendant or 
the accrual of the cause of action. Section SO overlaps this section which gives an 
option where the cause of action accrues in the lonsdictioii of one Court and the defendant 
resides m the jurisdiction of another Court The section is limited to torts m British 
India and to defendants residing in British India (/) It excludes suits for an injunction 
and suits in respect of torts committeil outside British India Such suits fall, where the 
defendant is resident in British India, not under this section but under section 20 


* Wrong — ^\\rong means a tott or actionable wrong, te, an act which is legally 
wrongful as prejudicially affecting a legal r^ht of tho plauitiif {g) But it must be a tort 


<■0 

t.1 
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affecting the plaintiff a pcraon, or hn reputation oa in tho {Iliistrations, or hi^ rnoTablo 
propcrtv , lor torts affecting immoraMe property such as trespass or nuisance or infringe 
nicnt of rasoments fall under section IG (e) 

The plaintiff may sue either where tho defendant resides or the wrong was commit 
ted (A) A wrong maj howerer consist of a senes of octs and it is sometimes not easy 
to specify the place where it uascommittoiL Thus in a case from Burma (i) tho defendant 
at Pyapon wrongfully obtained a magistrate a order for the seizure of plaintiff s boats 
at Bangoon and it was held that the Rangoon Court had jurisdiction as the wrong was 
done at Rangoon. 

Suits Bffalnst Goverament — ^The word resides ” refers only to natural persons 
The words “ cames on business refer to commercial business The section therefore 
does not apply to suits against the Sccretaiy of State for damages for a tort where the 
tort 13 committed outside the juriadiction Such suits can only lie in the Court of the 
place where the tort is committed (j) 

20. 17.] Subject to the limita- 

tious afoTcsaid, every suit shall be instituted 

r^de or eanw of action CoUft withlU thc lOCal limits of whoSO 

jurisdiction— 

(a) the defendant, or each of the defendants where there 
are more than one, at the time of the commence- 
ment of the suit, actually and voluntarily resides, 
or cames on business, or personally works for 
gam ; or 

(b) any of tho defendants, where there are more than 
one, at thc time of the commencement of tho 
suit, actually and voluntarily resides, or cames 
on business, or personally works for gain, pro- 
dded that in such case either the leave of the 
Court IS given, or the defendants who do not 
reside, or carry on business, or personally work 
for gam, as aforesaid, acqmesce m such institu- 
tion ; or 

(c) the cause of action, wholly or in part, arises 

Explanation I . — Where a person has a permanent dwel- 
ling at one place and also a temporary residence at another 
place, he shall be deemed to reside at both places m respect of 
any cau'^e of action arising at the place where he has such 
temporary residence 


(1) narrli 

\ l“l 00 
(0 11a J/ya V , 


V ramJahtannO ll)91C W 
1 t l*'? I .0) A C SS 
»Arr< T/ta (lOl*) S t.. 11 II 101 


in Con/Uarajul* T ^eerrtary of SUU (1927) 
ta Mad 419 I C 5-e, (S7) A U 
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Explanation II — corporation shall be deemed to cany 
on business at its sole or principal office in British India or, 
in respect of any cause of action arising at any place where it 
has also a subordmate office, at such place. 


lUiutnUnna 

(a) ^ u a tradesman id Calcutta B carries ofl business in PeUti. S, bj bu agent 
iQ Calcutta, bu^ goods uf A and requests A to deliver tbem to the East Indian Batl«uy 
Company d delivers the goods accortlioglf in Calcutta. A mayaue B for the pnee of 
the goods either in Calcutta, where the cause of actum has snseiv or m Itelhi, where B 
cames on husineas 

lb) A resides at Simla, D at Calcutta and C at Delhi. A, B and C being together 
at Benares, B and C make a joint promissoiT’ note payable on demand, and deliver it 
to d A may sue B anti C at Benares, where the cause of action arose. JSe may also 
6ue ih"m at Calcutta, where B resides, or at Delhi, where C resides , hut m each of these 
cases, il the non resident defendant obj‘u;ts, the suit cannot proceed without the leave 
of the Court 


Alteratlona iQ tbe Sectloa — The words “etrry #uit ’ hare been anhatitoted for 
the words all other suits m the Code of 1882 The words “ whoUy or m part " in 
el (c) are new Explanation lllto e 17 of the Code of 1882, which related to causes of 
action in cases of contracts, has been omitted in vkw of the addition of the words "wholly 
or in part in cl (c) bee notes below "Csuse of action in suits on contneta." 

Subject to tbe limltatloos aforesaid '~Tbe Jinutations are the peeuiuaiy 
and other limitations referred to in a 18. See note under the same heading below 
that seetioa The former section was a residuary section refemng to “ all other suits 
and as such was held to be subject to s 19 (!) Tbe present section overlaps section 19 
and IS subject to section 16 and by implication to section 15 

Chartered High Coarts —This sectioii does not apply to Chartered High Courts 
in the exercise of their original civil jurisdiction (see e. ISOl 


Scope Of the section — Tbisisagenetal section embracing all persooal actions. At 
common law actions are either personal or real Personal actions are also called transi 
tory because they may occur anywhere, such as actions for tort to person or to movable 
property or suits on contract Ilea) actions are actions against the res or property and 
are called local because they must be brought in the forum rei sits, that is the place where 
the immovable property la situate An action may al.%> be a mixed action being partly 
real and partly personal Torts to uumovable property such as trespass and nuisance 
are mived actions and are referred to in s 16 (e) OlheruTse s 16 deals with real and 
local actions while secs 19 and 20 deal with personal or transitory actions. 


The limitations mentioned in (his section exclude the real and mixed actions of 
g 16 and confine the Kction to personal actions Tbe plaintiff has the option of suing 
either (I) where the cause of action has accrued or (2jin the forum of the defendant, t e., 
where tbe defendant resides, or carries on business or personally works for gam (?) This 
alternative is shewn in the illustrations which are taken from two old cases, tbe first 
from U'lnUr r Way (oi) and the second from DtSwvl v Cycles (n) 


“ Actaally and VOlOBtartly resides '—As to personal actions, residence will 
give jurudiction even when the catwe of action has arisen outside British India. Thus 


III 

if> 


fiaa.m T UvatU 5«M (Itl03) 90 j (m) (ISMjI JIad jr C 200 
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8 partner was entitled to sue m the Court of Bulsar for the dissolution of a partnership 
commenced and earned on in foreign temtor> because the defendant partner at the time 
of the institution of the suit resided in Pulsar (o) And a suit for arrears of rent of lands 
in a Native State maj be filed in a British Indian Court in the jurisdiction of n Inch the 
defendant resides, for rent that has already accrued due constitutes a personal claim (p) 
On the other hand if the cause of action has arisen in the jurisdiction, a British Indian 
Court may entertain a suit against a nonresident foreigner See note below "Suit 
against a non resident foreigner ” 

The word “ actually " excludes domicile or constructive residence, while on the 
other hand compulsory residence does not confer jurisdiction Under the Code of 1859 a 
man was held to reside at a place where ho was lawfully confined, but the word voluntarily 
renders these cases obsolete 

The word "resides” is construed according to the supposed intention of the 
Legislature (j) , and even in this Code it is used sometimes m a more restrictive and 
sometimes m a more extended sense , see s. 136, 0 3, r 2, and O 25, r 1 However there 
appears to be no dutinction between the meaning of the word “ resides " in secs 1C, 19, 
and 20 and of the word " dwells ’* in cl 12 of the Letters Patent (r) Therefore cases 
decided on the latter word may bo considered authorities on the construction of the 
former 

" Dwells ” Within the meaning of danse 12 of Letters Patent —The dw elimg 
or residence must be of a more or less permsnent character It must be of such a nature 
as to show that the High Court m which a defendant u sued is his natural forvm (s) 
Therefore when the defendant has a permanent dwelling at one place, he cannot bo said 
to “ dwell ’’ at a place where he has lodged fora temporary purpose only, tg , to defend 
a suit brought against him ((], or for a change while on leave (u) 

Every person is deemed in law to have a dwelling or place of residence, and so if he 
has no permanent place of residence, he will be deemed to dwell ’ where he is actually 
staying at the time Thus where a defendant, who was Political Agent at Kolhapur 
residing m a Government building there sold his furniture and other effects and left 
Kolhapur on a year’s furlough, and while en route to England stayed in Bombay for 
three days before sailing he was held to dwell in Bombay so as to give jurisdiction to the 
High Court in a suit instituted against him dunng his stay m Bombay (t) And in a 
Calcutta case, a racing man, who had come to Calcutta for a month for racing, was held 
to dwell in Calcutta for he had no other residence at the time when the suit was instituted 
against him (tr) 

On the other hand a person may have more than one permanent place of residence 
at the same time If so he will be deemed to dwell ’ in any one of the places where he 
13 actually stajing for the time being, and he may be sued m that place In Orde v 
Sktnner (zj the defendant, who had a dwelling place at Mussoone, was held under the 
circumstances of the case to have another dwelling place at Bilaspur Similarly where 
a defendant spent his time alternately m Calcutta and the mufassal, he could be sued in 
Calcutta where he was residing at the time of institution of the suit (y) But a person 
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20 who has been living and canying on basinessio Bombay for twenty years cannot be said 
to bo residing at Ahmedabad because be has a family house at Ahmedabad which be visits 
occasionally , in such a case Ahmedabad cannot be said to be one of his places of 
residence (a) ^^here an Achaiya (Hmdn head priest), who had his permanent place of 
residence at Is'athdwar where ho had beeninstalled on the gadi in 1870, came to Bombay 
for the first time m April 1880 at tha invitation of his devotees and stayed in a house 
which he bad purchased m 1888 for occasional residence and eicchanged visits with bis 
followers it was held in a suit brought against him m Bombay m May 1889 that he did 
not dwell in Bombay (a) ^Vhete a person who was domiciled and resided in Mysore 
left his hou^e in charge of a servant, and hired a house in Madras to which he 
brought hia wile and family, and apprenticed himself for a year to a Yakil in 'Madras 
It was held in a suit brought against him in iladras some months after his residence 
there that inasmuch as he had taken up bis abode in Madras, meaning to remain there 
for several months, and was actuaUy living there when the suit was instituted, he 
dwelled in Madras within the meaning of cl 12 of the Letters Patent (fi) 

* Carries on busicess — These words also occur in cl 12of theLettersPatent, and 
the decisions under that clau«e apply equally to eases arising under ss IC, 19 and 20 
Theword business isusedinarestrictedsonsete) and is limited focomroercial business. 
The expression carries on business is intended to relate to business in which a man m ly 
contract debts and is liable to be sued b} persons having business transactions with 
him (d) A Hindu priest who receives offerings from his followers cannot be said to 
carry on business, although tho offerings are on such a largo scale that he employ s s^n ants 
to collect and keep an account of them (e) A zemindan business has been held not to be 
the kmd of business contemplated by this section (/) Tbo phrase ‘ carries on business or 
personally works for gain ’ is inapplicable to the ^retary of State for India for whatever 
income is obtained by Government is held for the benefit of the Indian Exchequer {g) A 
person may carry on business at a place where he has no office or regular establishment 
Thus a person residing m the mufassa) who goes once or twice a week from the nufassal 
to a friend s bouse m Calcutta and does busmess there wiU be said to "cany on 
business in Calcutta (A) The business need not be carried on personally (i) The 
phrase carries on business’’ is used as distinct from the phrase "personally works 
for gun It does not involve actual presence or personal effort and a man may carry 
on business in » place through an agent or through a manoger or by his servants 
without having ever gone there It means having an interest in a business at that place, 
a\oico in what is done, a share m the gam or loss and some control if not o\er the 
actual method of working, at any rat© upon the existence of tho business {j) But it 
18 necessary that the following three conditions should concur, namely,— 

(1) Tho agent must bo a special agent who attends exclusiiely to the business of the 
principal and carries it omn tho asm© of the priocipaJ, and not a general agent who does 
business tor any one that pays hnn 'Thus a trader in the mulassal, who habiluabj 
Bends gram to Madras for sale by a firm of commission agents wbo have an independent 
busmess of selling goods /or othere on commusioo, cannot bo said to * carry on business ’’ 
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mMadni8(I) So r firm m England, canning onLutine»sin tlio name A U rf Co, which 
employs upon the u«u»l tenns a Bombay firm carrying on business in the name of C D 
«t Co , to act as the Fngh*h firm's commission agents in Bombay , does not “ carry on 
business ” in Bombay so as to render itself liable to be sued in Bombay (i) 

(2) The por«on acting as agent must be an aqint in the tlrtcl sense of the term Tbo 
manager of a joint Hindu family is not an '‘agent’* within the meamng of this 
condition (m) 

(3) To constitute ‘carrying on business’* at a certain place, the essential part of 
the business must take place in that place Therefore, a retail dealer who sells goods m the 
mufassal cannot be said to " carry on business *' in Bombay merely because he has an 
agent in Bombay to import and purchase his stock for him He cannot bo said to carry 
on business in Bombay unless his agent made sales there on his behalf (n) A Calcutta 
firm that employs an agent at Amntsar who has no power to receive money or to enter 
into contracts, hut only collects orders which are fonvarded to and dealt with in Calcutta, 
cannot be said to do business in Amntsar (o) But a Bombay firm that has a branch 
office at Amntsar, where orders are received subject to confirmation by the head office 
at Bombay, and where money is paid and disbursed, is carrying on business at Amntsar 
and IS liable to be sued at Amntsar (p) Similarly a Life Assurance Company whicli 
carries on business in Bombay employs an agent at Madras who acts merely as a Post 
Office forwarding proposals and sending moneys cannot be said to do business m 
kladras {q) 

Le&ve of tHe Coort — Leave of the Coart is required when some of the 
defendants are within and others outside jurisdiction Thus a suit against the members 
of a firm one of whom resides within jurisdiction may be instituted with leave of the 
Court as regards the non resident defendants (r) , and if the Court refuses leave the 
suit cannot proceed unless the non resident defendants acquiesce (r) Leave may be 
given even after institution of the suit (t) 

ACQQleSCe — Section 20 of the Codeof 1S82 contained a provision that if a defendant 
who did not reside within the jurisdiction did not apply to the Court for a stay of 
proceedings, he should be deemed to bare acquiesced in the institution of the suit («}, 
but this clause has been omitted from the present Code, and there is no express 
provision for such a presumption m the transfer sections 22, 23 and 24 Nevertheless it 
13 submitted that a defendant who appears and fails to apply for a transfer will be 
deemed to have acquiesced But when the defendant objected to jurisdiction the 
Calcutta High Court held that he could not be deemed to have acquiesced because be 
failed to apply for a transfer (i) 

" Personally works for gain ’ — ^Theee words were inserted to give jurisdic 
tion where a person lives outside the local limits of jurisdiction, but comes within them to 
work for gam as in the case of a pleader who lives outside the jurisdiction of the High 
Court where he practises (tc) The word “ work* " impbes mental or physical effort and 
does not apply to the receipt of offenogs by a Hindu priest (z) As already stated the 
phrase “ works for gam " is not applicable to the Secretary of State or to Government (y) 
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Canse of actioa Cause ol action ” means every fact which, if traverseii. it would 
be necessary for the plamtiS to prove m order to support his right to the judgment of the 
Court (s> It does not comprise every piece of evidence which is necessary to prove each 
fact, but every fact which is necessary to be proved to entitle the plaintiff to a decree (a) 
Fverything which if not proved wouMgive the defendant a right to an immediate judg 
ment must be part of the cause of action {b) It is in other words, * bundle of essential 
facts which it is npcessary for the plaintiff to prove before he can succeed in the suit (c) 
It has no relation whatever to the defence which may be setup by the defendant nor does 
It depend upon the cbaractei of the relief prayed for by the plaintiff. It refers cntirelj 
to grounds set forth in the plaint as tbe cause of action, or. In other words, to the 
media upon which the plaintiff asks the Court to arrive at a conclusion in his favoor (d) 
The cause of action must be anl*ctdent to the institution of the glut (e) So when the 
plaintiff filed hia suit for ejectment fifteen days before he WM entitled to possession he 
failed for want of a cause ol action {/ ) 

Cause of action in salts on contracts— The corresponding section of the 
Code { 188d merelj referred to the place where Ibe cause of action aro^e It was not 
clear wletl er this meant the whole cause of action or aav part of th* cause of action. 
The ec<ti n was therefore amended bj section 7 of Act 7 of 188S which added an Espla 
nation as to tho sigmfieance of the term when applied to contracts. That Explanation 
was as follows — 


iTrpInnafiort II J — In suits arising out of oontnet the canse of action arises within 
tJje meaning of this eection at any of tbe following places, namely 


(2) the place where tbe contract was made , 

<-) tho place where tho contract was to be pexfonaed or perforaaoee thereof 
completed , 

(3} tho place where m perfonnaiice of the contract any money to which the gnit 
relates was eipres»ly or imphedJy payable 
Tl u Explanation made It clear that in emts on ronfearir cauw of actioa meant the 
whole or anj part of the cause of action but It was atUl not clear that it meant the same 
in other suits (jr) In tbo pr^ent Colo tbo words wholly or m part have been inserte 
after tho word cause of action tllueh tnaLes it plain that all suits may be instituted where 
tho cause of action arises wholly or in part (A), Esplanatioo DI has been omitted as no 
longer necosaory but It'is DevertheJeas a correct statement of what u still the Jaw (») 

In » suit for damages?^ breach of contract the cause of action consists of the maHng 
of the contract and of its breach, «o ihat the amt may be filed either at the place where 
the contract was made or at the place wh^ro jt should have been performed and the breach 
occurred (j) Thus if a contract is made m FPona to be performed in Poona tbe whole 
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cause of action arLoes in Poona andthoauit for brcacli can onl^ bo filed in the Poona Court 
But i! the contract is made in Poona to be r^^’fned in Bclgaum, the suit for lU breach 
can be filed either in the Poona or the Belgaum Court Xo learc of the Court is 
required in respect of a auit nhcro part of (be cause of action arises out of junsdiction as 
in the case of High Court suits goicrned by clause 12 of the Letters Patent But if the 
suit u for damages for breach of contract to ship goods c i f to Calcutta and the goods 
arc rejected at Calcutta the rejection is part of the cause of action and the suit can bo 
filed in the High Court at Calcutta with Icaee under cL 12 of the Letters Patent (1) 
The tnalong of a contract is part of the causa of action and a suit on a contract can 
always be filed at the place where it was made(f) The determination of the place where 
It was made is part of the law of contract A contract by correspondence is made at the 
place ahero the letter of acceptance is posted (m), and if acceptance is by performance of 
a condition, the suit may bo instituted at the place where the condition is performed (n) 
The performance of a contract ts part of the cause of action and a suit in respect of 
breach can always be filed at the place ahere thccontract shouldhsve been performed or 
Its performance completed (o) The usual case is that of a contract for sale of goods and 
a suit on such a contract may be filed at the place where the goods were deliverable or 
the price payablefp] Thuaifgoodsfordehveryat Allahabadaresoldaccordingtosamplo 
and XKiid for in Bombay, the buyer may sue in Allahabad li the goods prove not to be of 
sample quality (y), ^Vhen a buyer at Kasganj ordered dyes from a seller at Delhi, but 
after paying for and opening the parcel found it to contain only clay, he was entitled to 
sue for damages at Kasganj (r) If nototberwise funded by the contract goods sold are 
deliverable at the place where they are sold, or if not ready, at the place of manufacture 
If they are sent by common earner at seller s nak the contract ts performed at tho place 
where they are delivered to the buyer, or if at buyer s risk, at the place where tliey are 
delivered to the carrier (s) In the case of a contract fob Bombay, tho place r/f 
performance is Bombay (f) 


The place of performance is generally expressed in the contract and if ned ao 
expressed it may be inferred from the nature of the act Thus a contract to repair a 

must bo performed where the house is situate, and an agreement to register a mortxay* 
must be pr ^ _v w. ~ . n , i,,. ^ 
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visions of sections 48 and 49 of tho Contract Act Thus in LUvhellin v r- 
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the parties that payment should bo madeatplaintifl s place of business f- a- ^ ^ 
Srtenath Ilotf v Callx/ Das (x) a suit for breachof an agreement to j— ^ 
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by tho intention of the jvirtics (f) Tho amount Uuo on a Imlanco struck at foot of an 
account n payable at tho place where tho balanco uaa struck although tho transactions 
which were the subject of tho account took place elsewhere (m) In Ltiehntee Chiind v 
Zoraicur Iful (n) an account was taken and balanco struck on dissolution of a partner 
ship business at Muttra and the Prirj Ctouncilheldthatalthough tho partnership agrooment 
had been entered into at Rutlam, tho suit for tho balance was properly instituted at 
Muttra as that was tho placo uhero tho balanco was struck and tho amount bccamo duo 
and pavable On tho other hand tho mere fact that a cheque is sent m payment from a 
particular placo will not alter tho locality of tho amt (o) It is the general agency with 
1 lability to account and refund tho balance, that is tho causo of action, and the fact that 
a particular collection is made by tho agent at a different place will not giro jurisdiction 
to auo at that placo (p) If under a contract for the sale of goods tho price is payable 
at tho seller s placo of business, but tho buyer failing to pay tho seller sends his man to 
tho buj-ers residence and tho buj-er pajs at his residence the buj-er cannot in a suit 
for compensation for mfcnoritj of the goods tako advantage of that fact and sue m the 
Court of the placo where ho resides {q) Tho fact that tho creditor is described in a 
promissory note made at 1 as resident of A does not make A tho place of payment so 
as to give jurisdiction to the Court at K No placo of performance being fixed the 
question, as stated above, is one of intention to bo gathered from the contract and the 
surrounding circumstances (r) 


The debtor mast find his creditor —Under the English law if a placo IS 
appointed for the performanco of a contract, it is the duty of the creditor to attend at 
tho place named to receive paj ment , but if no placo is appomted the debtor is bound to 
find the creditor and tender him the money, to other words, there is an tmphtd promise 
to pay infer alia where the creditor resides or carries on business Under tho Indian 
law as enacted m sec 40 of the Indiaa Contract Act 1S72, where noplace is fixed for the 
performance of a promise, whether the promise is to deliver goods or to pay money («) 
It IS the duty of the debtor to apply to tbe creditor to appoint a reasonable placo for the 
performance of tho promise and to perform it at such placo But what if tho debtor 
does not apply to the creditor to appoint a place T In such a cate it has been held m 
some cases (f) that tho common law rule applies and there is an implied promise to 
pay the creditor wherever be might be, and m some (u) that there is no such duty 
and no implied promise arises Tho pomt arose m a recent case before the Judicial 
Committee (t) and it was held that where no application has been made by tbe debtor 
to appoint a placo for tho performanco of tho promise the place of performance is to bo 
determmed with reference to tho intention of tbe parties and that in bo doing regard 
should bo had to the fact that tho obligation to pay the creditor involves tho further 
obligation of finding tho creditor so as to pay him Tbcir Lordships said Their 
Lordships do not think that in this state of tho authorities it is possible to accedo to 
the present contention that sec 49 of the Indian Contract Act gets rid of inferences, 
that should justly bo drawn from the terms of tho contracts itself or from the necessities 
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3 of the case ujvolrzng m the ohbgation to pay the creditor the further obligation of 
finding the creditor so as to paj hia* ’ The common law rule, howcTcr, applies only 
when the creditor is nithm the realm It cannot extend further than it does in England 
and a debtor in a Natire State is not bound to find and pay a creditor in Bntish 
India (i£>) 


Negotiable Instrameats — Tb« cause of action w a smt on a negotiable 
instrument an^es wherever any one of the facts the proof of which is essential 
to plaintiff 6 case occurs Thus a suit may be filed at the place where the bill 
was drawn, or where it, was accepted or dishonoured or where it was payable A suit 
maj be instituted at the place where a bnndi was drawn (r) Where a promiasoty note 
was signed by the defendant at Secunderabad and delivered to the plaintiff at Madras, 
the lladras Court had jun'>diction as delivery was necessary to complete the plaintiff s 
title (y) If the promissory note la drawn in the jurisdiction of the Court, the suit may 
be bled there, although the pronussee w desenbed in the note as resident of another 
place ( 2 ) But a promissory note is presumed to have been drawn at the place where it 
purports to have been executed (o) If A hundi was neither drawn nor payable in 
Bombaj it cannot be sued on in tbe Bombay High Court although it was for the balance 
of an account of Bombay transactions (6) A faundi may be sued on at the place where 
It was dishonoured (c) or where it was payable (d) A suit on a promissory note executed 
at Vmanagram and payable at Seeonderabad or Madras js maintainable in the High 
Court of Madras (s) A promissory note not expressly payable at Delhi wa* dehvered 
to the pajoe there and it was presumed to be payable there so as to give junsdictios 
to the Delhi Court (/) 


The endorsee of a hundi may sue his endorser at tbe place of eDderseroent (g), and 
so may the assignee of a promissory note (ft) The Calcutta High Court has held that 
an endorsee may sue the drawer and acceptor at the place of endorsement For when 
D drew a hundi at Benares on his fixtn at Bombay in favour of F P d; C7o , a firm at 
Calcutta, and the hundi was endorsed by F P <t Co to P in Calcutta, part of the cause 
of action was held to arise m Calcutta where the endorsement was made and P could sue 
ui the Calcutta High Court after obtammg (ease under clause IS of the Charter (i) 
But the case is different when the drawer of a hundi raises money by negotiating his 
own hundi A seller of goods drew hundis outsido Madras on the buyer firm in 
Madras and negotiated them outside Aladras The Madras firm paid the endoravo and 
was entitled to sue the drawer in Jladras to recover moneys overpaid as the amount 
of the hundi was in excess of what was due for the pneo of the goods (j) The over 
payment in Sladras was part of the cause of action, but the payment received by the 
drawer from his endorsee could not be treated as a payment towards the contract The 
negotiation by the drawer was only a provisional method of realizing tho money from 
persons who were willing to accept tbe hundi for a small profit and take tho trouble of 
getting paid The High Court of Calcutta bas held that if P accepts and pays a hundi 
in Calcutta for the accommodation of D u Cawnpoco and D (ads to pay, part o( the cause 
of action arises >n Calcutta (fi) ^ ttaix 
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Partnership — A suit for tho diMiolution of pirtnorihip an! for accounts may 
be m«tituted either ^chcrc the contracts of partnership was entered into (J) or where the 
business of the partnership was carried on (m) and tf the business was earned on m two 
places the suit may bo filed at either place (n) If the partnership lias been dissolved 
and the accounts taken and balance struck, a suit for the balance will lie at the place 
where the balance was struck (o) The fact that a partnership owns immovable pro 
perty does not make a suit for the dissolution of partnership and for accounts a suit for 
immovable propertj (p) 

C&QS6 of action In other suits — in an administration suit the undertaking to 
administer is part of the cause of action (9) The grant of probate or letters of adminis 
tration is part of the cause of action in a suit for a legacy or for a distributive share m 
the estate of an intestate or in a suit tor the administration of the estate of the deceased 
testator or intestate (r) In a contract of bailment the payment of the bailee s charges 
is part of the performance of the contract (s) and part of the cause of action also 
accrues at the place where the goods bailed are stored {() A suit for a breach of a 
contract of betrothal may he filed where the breach takes place (u) and in case of a 
contract to marry at the place where the marriage was to have been celebrated (r) A 
suit for damages for misrepresentation will lie at the place where the misrepresentation 
was made (to) or for wrongful arrest at the place of arrest (*) or for death caused by 
negligence at the place where the death look place (y) or for libel at the place of 
publioation (z) The cause of action in a suit to setaside a forged will arises at the place 
where the will was published (a) or if plaintiQ e interest in any property is prejud cially 
aSected by the will the suit may be filed at the place where that property u s tuate (h) 
In a suit to set aside a deed of release executed in Calcutta of plaintiff s interest in pro 
pertyin 3ombay it was said that the cause of action did not arise wholly in Calcutta 
but included the effect of the release on the Bombay property (e) In a contract of 
insurance of goods made in Rangoon and providing for payment at Rangoon the 
Rangoon High Court held that the cause of action is at Rangoon and not at the place 
where the goods were destroyed or damaged (d) But the Bombay High Court has 
dissented from this case on the ground that the destruction or damage of the goods is 
part of the cause of action and in the case of a life assurance has held that part of the 
cause of action arises at the place where the death occurs (e) A suit for restitution 
of conjugal rights may be brought in the Court of the place where the husband resides, 
or It may be brought in the Court of the place where the wife resides (/) A suit by a 
guard an for the custody of his ward removed by the defendant from Allahabad to 
Lahore may be brought in the Court at Lahore or it may be brought in the Court at 
Allahabad {g) A suit for damages for infringement of a trade mark may be brought m 
the Court of the place where the defendant resides or in the Court of the place where the 
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defendant puLbshcs advertisements constituting infnngement of the trade mark (A). 
A suit for damages for conversion may be bnmght m the Court of the place where the 
conversion originally took place (») A sella and delivers goods to S in Bombay. A 
then assigns the debt for the price of the goods to C in Poona G gives notice of the 
assignment to £ C may sue B m Poona aa the assignment is part of the cause of 
action (j) 

Place of suing where a decree Is sought to he set aside on the ground of 

fraud — The question whether a suit can be instituted in one Distnct for setting aside 
a decree passed by a Court in another Distnct has been the subject of many decisions 
The result of the actual decisions ignonng what are merely obiter dicta may be stated 
thus A suit to set aside a decree obtamed by fraud in Court X, where nothing is done 
beyond transferring the decree for execution to Court Y, can only be maintained in Court 
A, that IS, the Court which passed the decree (1) Where, however, a decree passed 
by Court X. is transferred for execution to Court Y, and the decree holder makes an 
application to Court Y for execution of the decree (f). or property belonging to the 
judgment debtor is attached m execution by Court Y (m), or the judgment debtor is 
arrested by Court \ m execution and released on giving security (n), the judgment 
debtor may institute a suit m Court Y for u declaration that the decree passed by Court 
was obtained by fraud, and for an injunction reatrammg the decree holder from executing 
the decree Similarly if the judgment debtor s property is sold by Court Y in execution 
he may sue the decree holder m Court Y for a similar declaration and for setting aside 
the sale and for possession (o) In ail these eases the cause of action arises tn part within 
the jurisdiction of Court Y But where the decree holder has done nothing beyond 
getting the dccieo transferred for execution to Court Y*, and has not made an appU 
cation to Court Y for execution, the judgment debtor, aa stated above, cannot institute 
a suit m Court Y for setting aside tho decree, not even if the plaint includes a relief for 
injunction restraining the decree holder from executing the decree (p) A High Court 
will grant leave under its Charter and entertam a suit to set aside a decree of a 
Mofussil Court lor frand if part of the cause of action has arisen in its jurisdiction (9) 


Temporary residence Explanation I— l\ben a defendant had a permanent 
residence at Gopalganj but aUo resided at Calcutta where ho carried on business, a suit 
m respect of a cause of action arising at Calcutta was properly brought at Gopalganj (r) 


Suit against corporation Explanation II —Irrespective of the Companies 
Act, the domicile of a trading company is fixed by the situation of its principal place of 
business (s), that is to saj , its chief office where the central management and control 
are actually to bo found {0 In the ease of » company registered under tho Companies 
Act the controlling power is, as a fact, generally exercised at the registered office, and 
that office is, therefore, not only for tho purposes of the Act, but for other purposes the 
pnncijial place of business {«) This is not, however, necessarily tho case (u) , and the 
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defendant publishes adrertisementa cotutitutmg ininagemeot of the trade mark (A) 
A suit for damages for conversion kuj be brought m the Court of the p!a«.e where the 
conversion otigmally took place (t). A Bella and delivers goods to B in Bombay A 
then assigns the debt for the price of the goods to C in Poona C gives notice of the 
assignment to B C may sue B in Poona as the assignment is part of the cause of 
action (j) 

Place of suing wbere a decree fs sought to be set aside on the ground of 

fraud — The question whether a suit can bo instituted m one District for setting aside 
ft decree passed by a Court in another District has been the subject of many decisions 
The result of the ac-tnal decisions ignoring what are merely obiter dicta, may be stated 
thus A suit to set aside ft decree obtained by fraud m Court X, where nothing is done 
beyond transferring the decree for execution to Court Y, can only be mainlained in Court 
X. that la, the Court which passed the decree (L) ^Vhere, however, a decree passed 
bj Court i. IS transferred for execution to Court Y, and the decree bolder makes an 
iippliLation to Court Y lor execution of the decree (f), or property belonging to the 
ju Igmcnt debtor la attached in execution by Contt Y (m), or the judgment debtor is 
arrested by Court 1; m execution and tcleased on giving Recur3t> {n), the judgment 
debtor may institute a suit in Court Y for a declaiation that the decree passed by Court 
was obtained by fraud and for an injunction restraining the decree holder from executing 
the decree Similarly if the judgment debtor a properly is sold by Court Y m execution 
he may eue the decree holder in Court Y lor a similar declaration and for setting ftsida 
the sale and for posaeasion (o) Fn all these cases tho cause of action arises t« pari within 
the jurisdiction of Court Y But where the decree holder has done nothing beyond 
getting the decree transferred for execution to Court V, and has not made an appli 
cation to Court Y for execution the judgment debtor, as slated above, cannot uistifoto 
ft suit in Court Y for setting aside the decree, not even if the plaint includes ft rehef fof 
injunctioQ restraining the decree holder from executing the decree (p) A Bigh Court 
will giant leave under its Charter and entertain a suit to set aside a decreo of » 
Ufofussil Court for fraud if part of the cause of action has arisen in its jurisdiction (?) 

Temporary residence ExplaDatlon I— When » defendant had a permanent 
jcsidence at Oopalganj but also resided at Catcutta where he carried on business, a suit 
la respect of a cause of action arising at Calcutta waa properly brought at GopaJgsnj 


Suit against corporation Explanation II — Irreapeotive of the Companies 
Act, the domicile of a trading company is fixed by the situation of its principal place of 
business (s), that is to say, Us chief office where the centiol management and control 
are actually to be found {!) In the caso of a company registered under tha Companies 
Act the controlling power is, as a fact, generally exercised at tho registered office, and 
that office is- therefore, not only for the pinpow of the Act, but fnr other puiposes, the 
titincipnl place of business fu) This is not, however, necessanly the case (v) , and the 
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question whether that or «omo other place H the principal phcc of business of the com- 
pany IS m each case a pure question of fact to bo detcrmineil upon a scrutinj of the 
course of business and trading fie) Hut a Company maj ha\c subordinate or branch 
offices in fifU different jurisdictions and it may be siieel in any one of such jurisdictions 
in respect of a cause of action arising there (x) 

Sait against non resident foreigners —The Court lus no jurisdiction m a suit 
against a non resident foreigner on a eau«e of action which nro*e wholly without British 
territory (y) As already stated the Court has jurisdiction to entertain a suit against a 
foreigner resident within the limits of its jurisdiction in respect of a cause of action that 
has accrued abroad (s) A foreigner is not exempt from the jurisdiction of British 
Indian Courts (a) If a foreigner resides, or kimsetf carries on business, or personally 
w-orks for gam, in British India, it is clear that he is amenable to the jurisdiction of 
British Indian Courts But what if a foreigner does not reside, or does not ktmself carry 
on business or personally work for gam, in British India, and 

(1) the cnKse 0 / action arises within the local limits of a British Indian Court, or 
(3) the cause of action arises without British India but the foreigner carries on 
business through his agent within the local limits of & British Indian 
Court ? 

As to case (1), it is settled that ft non resident foreigner, who is a. subject of a pro 
tected Natue State, may be sued in tho Court of British India, if the cause 0 / action 
arises within the jurisdiction of such Court (h) Thus if A, a subject of the Natito State 
of Sangli and residing at Sangli, borrows money from B at Belgaum, B may sue A for 
recoreiy of the money in the Belgaure Court, for the cause of action arises at Belgaum 

As to case (S), the High Court of Bombay in one case held that where no part of 
tho cause of action arose m Bombay, it had no juri-diction to entertain a suit against 
a foreigner who did not reside in Donibay, but earned on business through an agent in 
Bombay (e) But that decision w^s disapproTcd in the later case of Oirdhar v 
Kasstgar {d) The point arose in a later case before the Privy Council, but it was left 
open (e) The Madras High Court has held that the expression “carrying on business ’’ 
m cL 12 of tho Letters Patent includes carrying on business through an agent m British 
India by foreigners living outside jurisdiction (/) 


21 . [iVeiy.] No objection as to the place of suing shall 
be allotted by any appellate or roM‘?ionnl 
Court unless such objection was taken in 
the Couit of first instance nt tho LMrlu»'t 
possible opportunity and m all causes tvbero issues are settleil 
at or before such settlement, and unless there has been a otih'se- 
quent failure of justice 
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This section is no\7 It proceeds on the lines o£ the Suits Valuation Act, 1887, 8 II 

Chartersd High Courts — ^Thts section does not apply to Chartered High Courts 
ID the exercise of their original jurisdiction (g) 

Meaning of " Jurisdiction ' — •* By junsdiction w meant the authority which a 
Court has to decide matters that are litigated before it or to take cognisance of 
matters presented in a formal way for its decision The limits of this authority are 
imposed by the statute, charter, or commission nnder which the Court is constituted 
and may be extended or restricted by the like means If no restriction Or limit is 
imposed the jurisdiction is said to be unlimited ’ (A) 

A limitation may be (1) as to the subject matter , (2) as to person , (3) as to the 
pecuniary value of the suit , or (4) as to place or it may partake of two or more of these 
characteristics (i) 

(1) iSubjert mallrr — Subject matter depends upon the nature of the cause of action 
and the relief praj-ed for Thus a Presidency Small Cause Court has no juriadiction to 
entertain certain suits such as suits for the recovery or partition of immovable pro 
petty suits for the foreclosure or redemption of a mortgage of immovable property, 
amts for compensation for defamattoo. suits for dissolution of partnership, etc , see the 
Presidency Small Cause Courts Act I5 of 1882, a 10 These and certain other suits are 
also excepted from the cognuanre of a Provmcial Small Cause Court , see Provmcial 
Small Cause Courts Act 0 of 1887, s 15 If a Presidency Small Cause Court or a Pro 
viQciai Small Cause Court entertains a suit which is excluded from its cognizance, its 
decree IS a nuUit} See also Bombay Civil Courts Act 14 of 18CD, s 28 A, and Bengal, 
N W P , and Assam Civil Courts Act 12 of 1887. s 23 

(2) Person —The general rule as stated by Garth, C J , in Olntr v Lavezzo (j) is 
that civil Courts hero as in England have jurisdiction to try all civil suits against all 
persons of any nationality within the local limits of their Jurisdiction Independent 
foreign sovereigns are exempt but may submit themselves to jurisdiction by appearance 
to a writ (1) As to Pruices, Chiefs and Ambassadors, see sec 8G 

(3) Preiiniury vafue —Throughout British India there are Courts of different 
grades having jurisdiction in suits of different amounts in different local areas These 
have been set forth in the notes to sec 15 where the principles regulating pecuniary 
jurisdiction are also discussed A suit may be over valued and instituted m a Court 
of a higher grade or it may be under valued aod instituted in a Court of a lower 
grade, but section 11 of the Suits Valuation Act 7 of 18S7 now provides that an objee 
tion on this ground shall not be entertained by an Appellate or Itevisional Court unless, 
(1) the objection was taken in the Court of first instance at or before the hearing at 
which issues were first framed and recorded, or (2) the Appellate or Revisional Court is 
satisfied that the Over valuation or under valuation has prejudicially affected the 
dLsposal of the suit on its merits ({) 

(4) Place of suini; —This phrase may refer to territorial jurisdiction in its wider 
sense as where the suit is not cognuabte by a British Indian Court being for instanco a 
suit for partition of land outside British India, or m its narrower sense of the local 
venue m British India for suits cognizable by British Indian Courts The words are used 
in this section m this latter sense with reference to the local venue for which rules have 

(i) <lS3t] 10 Cat 878 882 
(t) 4/irSr»v fu;bi<iffr,roW*(l803)lQl] 149 
(0 5 k Jett Atarm(« v frannwa (1910) 85 
Jlom Si 7 I C OSO llaj r 

fKatyafttni (1910) 39 Cal e3A 000.872 
12 I C 404 Ua'hapjHt v Sh%(iappa 
(1910)40 1 A 24, 43 Vein 607, frO 1 C. 
2S0 


(j) JlexKiJra Chandrt v Let HeMn (1929) 6* 
Cst 040 l-»l) I t 877, ( .9) A C 858 
<S) lUUtunr 2nd M vol 8,srt 1178 p 681 
f/rUds Asia V yiam<Aandra(l92l)4SCBL 

i»* 144 liv &MI c 800 r rn A c *4, 

r JiaJa ArUAiw (lfts7) 11 Bom 
40 V ^rI.AMrM (1987) II Bom 
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been enacted m the preceding eections 16 to 20 (m) These sections, it will bo observed, 
occur under the heading “ Place of suing ’ 

Waiver of objection to jnriSdlCUon — it » a fundaracntal rule that a judgment of a 
Court without jurisdiction is a nullitj (n) “WTiero, by reason of any limitation imposed 
by statute, charter, or commission, a Court is tcUhoutjuntdiciion to entertain any particular 
action or matter, neither the acquiescence nor the express consent of the parties 
can confer jurisdiction upon the Court nor can consent give a Court jurisdiction if a condi 
tion which goes to the jurisdiction has not been performed or fuldlled Where a limited 
Court takes upon itself to exercise a jurisdiction it does not possess, its decision 
amounts to nothing (o) The general rule therefore is that consent cannot give 
jurisdiction, and want of jurisdiction cannot be waived There is an apparent con 
flict m the reported cases on this subject owing to the failure to keep clearly in view the 
distinction between want of jurisdiction and irregularity in the exercise of jurisdiction, 
or to use the phrase of Mookerjee J.inegulantym the assumption of jurisdiction (p) The 
leading case on the subject is Ltdgard t Bull (q) decided by the Privy Council in 1886 
The suit was for damages and an injunction for infringement of a patent Under 
the Patents and Designs Act such a suit can only bo brought in a District Court, but 
it was brought m the Court of a Subordinate Judge who had no jurisdiction to 
entertain it The suit was eventually transferred from the Subordinate Judge’s Court to 
the District Court, and there heard and decided The defendant contended that an 
order for transfer of a suit from one Court to another under s 24 could not be made 
unless the suit had been brought in a Court having jurisdiction, but this contention 
was orerruled. The same view was taken by the High Court on appeal The Judicial 
Committee held that the suit having been instituted in a Court which bad no juris 
diction, no order of transfer could be made, but that the District Court bemg 
competent to entertain and try the suit if it were competently brought, the defendant 
could waive the objection to the irregularities of its institution, but that he had not 
done so, and the decree of the District Court could not therefore stand and it ought to 
have been set aside by the High Court Lord Watson in delivering the judgment of 
the Board said — 

“ The District Judge was perfectly comptUnt to eriertaxn and try the suit if it were 
competently brought, and their Lordships do not doubt that, in such a case, a defendant 
may be barred, by his own conduct, from objecting to irregularities m the institution of 
the suit [But] when the Judge has no tnhtrent junsdicHon over the subject matter of a 
suit, the parties cannot, by their mutual consent, convert it into a proper judicial process, 
although they may constitute the Judge their arbiter, and be bound by his decision on the 
merits when these are submitted to him But there are numerous authorities which 
establish that when in a cause which the Judge is competent to try, the parties without 
objection join issue, and go to trial upon the merits, the defendant cannot subsequently 
dispute his jurisdiction upon the grounds that there were irregularities ui the initial 
procedure, which, if objected to at the tune, would have led to the dismissal of the 
suit ’ 


The principles laid down m Ltdgard x Bull were reiterated by their Lordships of the 
Privy Council m Meenaiahx Naidu v 5a6mmama Sasln fr) That was a case m which 
the High Court of Ilfadras had entertained an appeal from an adjudication from which no 
appeal was provided for by any enactment Their Lordships held that the decree of 


(m) Shamhoot Han Nsrutn (1»28) S lah 450, 
109 I C £8 ( 28) A I 297 
(ft) V falyoyant (191S) 58 cal 439, 

12 I C 461 

(«) HaUhurr 2nd Ed yd 8 art 1178 p 53* 
(p) Gurdfo SiiuA T Chandnia (1909) SO CUL 
193 lie 913 


(t) (1887) 13 I A 131 9 AIL 191 See slw 
DiAnu V EruiMToo (1887) 11 Bom 
153 159 

(r) (1887) 14 160, 11 Mad 26. Jerane/tod 

▼ Dclert Temple Commttlee (1925) 27 
Bom. B R 872, 876. 87 I C SIS. ("25) 
A. TO. 155 ' ' 
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the High Court waa a nullity In the CoTUse ol the judgment their Lordshipa said 
" In the present case there was an inherent incompetency in the High Court to deal 
with the question brought before it and no consent could have conferred upon the 
High Court that jurisdiction which it never possessed ” 

These two cases illustrate the distinction between want of jurisdiction and irregular 
exercise or assumption of jurisdiction Iiregnlar exercise or assumption may be waived 
as it might have been in Ledgard v RuZl, and it a Court erroneously assumes jurisdiction 
to tryasuit over which it has inherent jurisdiction its decree may be set aside but it cannot 
be treated as a nullity («) But when the Court is not competent to entertain or try 
the suit there is a want of mherent jurisdiction which cannot be waived. But here again 
there are certam exceptions If the Court has no jurisdiction owing to some privilege 
attaching to a party, the party may waive that privilege Thus a defendant may waive 
his status as an agriculturist Another exception is m the case of pecuniary jurisdiction 
enacted m section 11 of the Suits Valuation Act 7 of 1887 A third exception is this 
section as to the place of suing or the local venue of suits withm the cognizance of British 
Indian Courts 


“ Objection as to place of salng — ^The words place of suing ” occur m the 
beading to sections IS to 25 a group of section which refer to the local venue 
of suits cognizable by British Indian Courts in British India and in places 
to which the Code appbea Sections 15 to 20 lay down rules as to place of suing and 
there is no doubt that in this section the expression is used with reference 
to those rules Those rules regulate the venue m p’aces in British India where 
the Code applies They deal with matters of domestic concern and presenhs 
rules for the assumption of terntonal jurisdiction by British Indian Courts in matters 
within their cognizance Section 21 is therefore limited in the same way and has no 
application to cases not cognizable by British Indian Court s(0 The decision of the Privy 
Council in Selrucherla v ilaharaja of Jtypore (u) makes this clear The suit was 
instituted in the Court of the Subordinate Judge of Vizagapatam on a mortgage of 
property which was partly situate m Vizagapalam and partly m a Scheduled District 
to which the Code did not apply The defendant did not object to the jurisdiction of 
the Court and a decree was pas^d for the eale of the whole of the property On appeal 
the defendant objected for the first tune to the jurisdiction of the trial Court The High 
Court overruled the objection in view of the provisions of section 21 The Pnvy 
CouQcil however upheld the objection on the ground that sec 21 only applied when the 
right place of suing was one subject to tbe Code Their Lordships said This is not 
an objection to the place of suing , it is an objection going to the nullity of the order on 
the ground of want of jurisdiction ” Another instance is the case of J/anjappa v 
Rajagopnhi (t] wheio a Court in tbe Sladras Presidency passed a decree in a suit which 
was in the cognizance of a foreign Court in Jlyeoee and the High Court held that the 
detect of jurudietion could not be cured by section 21 Again when a Subordinate 
Judge passed a decree on a mortgage of lands m the Santhal Parganaa ui a suit which 
the Legislature had inthdrawn from tbe cognizance of the civil Courts as they ivero 
under settlement there was no question of the application of section 21 and the 
Court of execution was entitled to treat the decree as a nullity and to refuse to 
execute it (ic) 


On the otl cr liand when the suit » one within the cognizance of British Indian 
Courts and tbe want of jurisdiction « only as to local venuo under sections 16 to 20 


(t) (j\rv<ir \<i 
(I) 

N) ‘ 1- 

1*1 tivik) M 


Kamala Prtuail (1933) i 


Gera Chand v I ratuUa Aumsr <10,S) 63 
Cal leC 80 I C fieiS ( 2^) A C Ifll7 (t U ) 
dlssBntrd from a* to the power* e( a Court 
In ficcutlon In '^athan v liavuon (IM ) 
D lUne 4SU, 13j I t os ( 32) a It ZS2 
8<-e note 'I'roof o( Jurliull tloa * In 
tommenlnry on O 81, r 7 


379 45 I C 779 
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the defect ta^y be irMTed under lh« teetton. Thu* If the defendant rwjd<» In the Jiiri’* 
djetjon of Court A and be w iued In Giort B on Ibe allepatl-’n (hat he rrtidm In it* 
jurisdiction, he cannot rai*e Ihw ohj*rtion for tie* lint time jti appeal (x), nor ran he In a 
enbseqneot suit set aride the decree at a nullity fy). If a suit on a mort|;s^ of land 
in the junsdiclion of Court H la instituted In Gmrt A, contrsrj to the proM'lons of see 
tion 16, and the defendant dw not object, the decree is not a millitj (») S» also 
when the temtonal jnns'liction of the Court U altered by a notification diirnif; the 
pendency of the suit (a). 

“ Objection as to place of suing ” when to be taken.— The general rule li ilmian 

objection to junftdictvon may be taken at any etsgo of the proceedings provided then' 
are matenaU on the record to sustain it (6) It may bo taken for tho fiml tiine in 
appeal or in aecond appeal (r), or m reviaion (rf), or after remand in aeonml apiv al (r), 
Of in appeal to the Pnvy Council pronded the objection is patent on tlm faeo of the 
proceedings (/) This section uhich is frameil on the analogy of aictioii J1 of the 
Suits Valuation Act is an esception to this general rule. 

The ecction does not refer to the Court of (irat instance and in thoCViiirt of first instance 
the objection may be taken at any time before the final juilginent {y) lint iinilLr the 
section a Court of Appeal or Itciision mil not entertain the objection unless it has lietii 
taken at the earliest possible opportunity in the G>urt of first instance, and if usins have 
been settled, at or before the settlement of muco. Even then tho Court “f A]>j>cul nr 
Itension ml] not allow the objection unless there has been a failure nf Jiistiru If the 
objection u raised for the first time in appeal or revision it is excluded by lliii l< rins nf 
the section (A) But In a case where aCourt of Small Causes sot asido an sx piirtii ilerrre, 
although the application should hare been made to the MunslfTuf anothii Cniirf, tho 
objeetioB was entertained m rcnsion on the ground that it rrhrrtd not only to Ihu 
place of suing but to tho nature of the Court itself (•). 


Section 21 and execntlon proceedings —The waiver e^ti mU tn i »■ i uiiua {irn 

ceedings and the judgment debtor cannot object to the viilidliy of tb'i iliiiii |ii 
execution proceedings In Zaintmlar oj Kthynpuram \ CAi(hi»(d«ir(im (j) Wallis, I ), 
said “ Tho eSect of the section in my opinion IS tlint obJiHtIumt whlili llai aji|i> II ilii 
Of rcnsional Court is thereby precluded from allowing must bi> muisIiIi iid i uii i| fur 
all purposes unless taken before tho passing of tho decreo of tho orlgiiml ( <ai| t ') hn 
ordinary way of questioning a decree passed without jurisdktioii is nil a|i|><a| i,r 
rorision, and if this is forbidden, a Court of first instance cnimiil in exei iilliai ihi Ij, d 
which the appellate or revisional Court is precluded from doing '* Hut it It illlfi m m 
where after tho passing of a preliminary morlgago decree, tlio Court whl' l< J a* " d il 
ceases to have tcrntonsl jurisdiction over any of tho mortgaged pinpurliis In nu b 


a case failure on the part of the mortgagor to object to tho pasilng uf thu Imiil do m , 
precludes him from disputing the rabdity of the decree, but not from l•b]l > Ibif/ |i, || 
junsdiction of the Court to order a sate (I) 


(I) ItaOi tiam V EunJan Lai (19U) Y K ST, 
SO 1 C 613. 

(X) Annammal v Sambatira (1910) 37 Uad 
L J 319, 63 t C 463 

(r) Zamirkljr ef Elliuapuram v C^idambaraM 
, ('930) 43 Slid e7S(P D)88I C 87J 

(а) Chalkalin^ r Ftlayudha (t9Ji> 47 Xfad 
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L 3 19-3.87 1 C 341, ( ,34) A M 
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When a Conrt executing a decree traDifenred to it attached and sold properties 
alter terntonal jurisdiction had been withdrawn from it, the Madras High Court 
held that the judgment debtor « failure to object estopped him from questioning 
the Tahdity of the sale, but that there was no estoppel against a subsequent 
purchaser of the same property at a sale held in execution of a decree passed 
against the same judgment debtor in anoUier suit, for the estoppel of the jud^ent 
debtor did not operate against euch jmrehaeer (f) The sanae Court has also held 
that if a Court continues to exeeate a decree against namovable property after 
territorial jurisdiction baa been •withdrawa from it, the judgment debtor’s failure to 
object will preclude him from raismg the point m appeal(»n) 

Section 21 and new suit — The Madras {») and lAhore (o) High Courts have held 
that if the defendant does not object to junsdiction and a decree is passed against him 
ha cannot m a subsequent suit eet aside the decree for want of jurisdiction But the 
Allahabad HighCourt considers that it is not legitimate to extend the bar of s. 21 beyond 
the hnuta provided by the aietion, and that in such a case the plalntiS is entitled to 
maintain an independent suit foe the avoidance of the decree (p) In a Calcutta 
case (y) a landlord filed a suit for rent and ejectment under eec 66 of the Bengal 
Tenancy Act and obtained a decree id execution of which the tenure waasold and pur 
chased by himself The land was aituate in the jurisdiction of another Court but the 
defendant had raised no objection AMiea the landlord went to take possession the 
tenant defendant filed a suit for a declaration that the decree had been passed and the 
sale held without jurisdiction It was contended for the landlord that the sale was 
validated by section 2i, but this contention was owmled Mookerjee. J, said that 
SMtiOQ 21 13 an exception to the well established rule that where a Court has no 

inherent jupwdiction oier the subject matter of the suit its decree u a BuUity, even 
though the parties may have consented to jurisdiction of the Court This exception 
Cannot obviously be so interpreted as to hare a wider appljcation than wliAt is justified 
by its terms. It is impossible for us to hold that section 21 debars the defendant from 
questiODiDg the TAlidity of the czccstioo saJe which is the root of the title of the 
plaintiB In the view taken by the learned judge the decree was validated by 
section 21 but the execution sale was a ouHity It i? submitted however that the 
View taken by the Madras and Lahore High Courts « tonrect that when once the 
objection to jurisdiction is waived, under scctioa 21, it is waived for all purposes 

Unless there has been a conseqoent failure of Justice ”—Fven though 
" ' ’ wed, the 

■ "failure 

• I ‘ • itice the 

apjx Hate Court must go into the awnta of the case and foriA an opinion upon the justice 
or otherwise of the decision of the 1st Court (s) 


Remand — There is no question of terntonal junsdiction when a suit is 
remanded by a Court of Appeal, for junsdiction then depends entirely upon the order of 
remand {() 
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22. [S 22 ] ■\^^lere a suit may ])c instituted in any one 
of two or more Courts and is instituted in 
ro«-rr to tmn.frr i. i!t* oiic of siicli Coutts, aiu defendant, after 

which may be tn«t|tutpJ In i ^ a.i i.i , .t 

more than one Court llOtlCG tO tllC OtllCI pnitlCS, ilia}, at tllC 

earliest possible oppoi-tunit} and in all 
cases where issues are settled at or before such settlement, 
apply to ha\c the suit transfen cd to another Court, and the 
Court to which such application is made, after considering 
the objections of the other paities (if an}) shall determine 
in which of the sc\cral Courts liaMiig jiiiisdiction the suit 
shall proceed 

Transfer where plaintiff has a choice of Conrts —The power of transfer given 
brtbis "section is not a general potrer as in sect ion 24 It is limited to ci«es m sections 1(> 
and JO where plaintiS has the option to sue in more Courts than one (u) Prima facio 
plaintiff as arbiter litis has the right to select Jus own forum (i ) That right is controlled 
bj the power of transfer , but tt is a right that ought not lightlj to l>o interfered with (ii) 
Grounds of transfer — Sra note to section 24 under tfio same Jicadisg 
Notice— Tlio provisions of this section as to notice and time of application «ro 
mandatory {x) Notice must be given before application and to co defendrnts as well 
as to the plaintiff 

Sta? of salt — Section 20 of the Code of I83J pro\ided for stav of proceedings 
in order to compel the plaintiff to take Iih ca«e to anotl er Court This has been omiltoil 
as sufficient pros ision has been made I y the power of transfer m sections 22 to 24 Hut 
the Court has an intcrent jurisdiction to sta\ ant suit which is on abuse of itsprociss 
W hether the institution of the suit in a perticular Court is an a) use of the process of tliat 
Court is a question of fact In a suit filed m the Bomba} High Court the fact that 
both the parties and the witnesses of tie defendants were residents of Wardha m tlu 
Central Prosinces svas held not to justif} an order for the staj of the suit (y) Tiic High 
Court has also power to staj a suit m another Court See note under O 30 r 1 

23. [Ss 22 , 23, ?•!] (J) AVlierethe several Courts having 
jurisdiction are subordinate to tlio same 
Towhstcourt.riUration Appellate Couit, an application under 
"" section 22 shall be made to the Apiicllato 

Court 

(2) ^Vhe^e such Courts arc subordinate to difTcront 
Appellate Courts but to the same High Couit, the application 
shall be made to the said High Court 


(«) 
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(3) Where such Courts are subordinate to different High 
Courts, the application shall be made to the High Court within 
the local limits of wliose jiuisdiction the Court in which the 
buit IS brought is situate 

Chirtered Higb CoarM — Sp»'l«on‘» 22 wifl is i!<> not oppU to CJiprtPrea Hfi.h 
< nirts m the evem c of their Mthnnn onguisl ciril jorisiliction (s) 

Sabordlnate Courts — Sulonlmation of toarUaTCgulited hr sec 3 V Court of 
> cr Imnte Judg*' ih suljor'linatr to the District Court Jio mutter nhat the forma of 
rtpp< tl ina\ bo in the pirliiulftT ra^s for the tran'-ftr of «hich apfhertion w made (a) 
Dllfereilt Higll Courts — if aait« between the same pirtics are mstitutrd 
It) f oiirts sill or ImMc to different H»cl» Court'- cither High Court can transfer the ‘mit 
troni fht {nnrt uhiclj ja subutilinAie to it (fi) V JctUi^ on the Orijrmal Side of the 
Hi^li Piiurt !■> not a ( oiirt siiborthnato to the High Court and a Hench of the Hi^Ji Court 
'tmii r ejifertain an -^pj lutfi n for the tran-*fef of e suit from hmi to another Court (c) 

24. [S 25] ( 1 ) On the application of any of the 
parties and after notice to the parties and 
i. V. ithdrS''^''' “ " ’ after heaiing such of them as desire to he 
hOiird, or of its onn motion without such 
notice the High Court or tlie District Court may at any stage- 
fa) transfer an}* snit ap|ienl or other proceeding pond- 
ing heforo it for tiia! or disposal to any Court 
subordinate to it and competent to tiy or dispose 
of the same, or 

(b) withdraw any suit, appeal or otlier proceeding 
pending in nny Court subordinate to it, and 
(?) tr\ or dispose of the some , or 
(ti) transfer the ’^ame for trial or disposal to 
an} Coiut subordinate to it and com- 
petent to trj’ or dispose of the same , or 
(???) jetransfer tlie same for trial or disposal to 
the Court fron> which it was wjtirlriiwn 


(2) Wliorc any suit or proceeding has been transferred oi 
witlidrnmi under subsection (1), the Court which tiiereafter 
tries such suit may, subject to any special directions in the 
case of an order of transfer, cither re-tr}' it or proceed from the 
point at whicli it was transferred or witlidrawn 
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(3) For the purposes of this section, Courts of Additional 
and Assistant Judges shall be deemed to he subordinate to 
the District Court. 


(4) The Court trying any suit transferred or withdrawn 
under this section from a Court of Small Causes shall, for the 
purposes of such suit, be deemed to be a Court of Small Causes 

Alterations In the section — Tho<!c havo l«n noted m their appropriate place? 
m the commentarv below 

Chartered Hlgb Courts — Tim section applies to Chartered High Courts m the 
exercise o! their ordinarj ongmal civil jurisdiction (d) 

Form — For form of notice of application, see App H, form no 2 
Jurisdiction — order for the transfer of a suit from one Court to another cannot 
be made under this section unless the suit has been tit thtjiTit insianci brought m a Court 
tliat hit juntdiehon to trj it But if, after the transfer is made, the parties without 
objection jom i»aue and go to trial upon the mtnts, the order of transfer cannot eub'e 
quently be impeached (<) The game role applies to appeals (/) See note “Uaiver 
of objection to jun«diction” under sec 21 Converseii a suit cannot I© transferred 
to a Court which has not jurisdiction (other than temtorial jurisdiction) to tr) it (ff) 
Thus a High Court cannot transfer to a District Court an m«olrencj petition presented 
to It under the Presidencj .touTis Insolvency Act (A) Nor can a District Court transfer 
a suit from one subordinate Court to another subordinate Court which has been neuly 
created and empowered to trj 8ub«eqoentlt instituted suits (i) But it is not nccessart 
that the Court to which a suit is transferred, should hare concurrent territorial juri'dit 
tion and a High Court or District Court ma> transfer a suit from one subordinate Court 
to another subordmate Court n Inch has f ccuniar> jurisdiction although it maj not hai u 
territorial jurisdiction to trj th© suit (j) 

Geoeral power of transfer —This section gives a general pouer of transfer of all 
suits, appeals and other proceedings and is not limited like section 22 to suits m whieli 
the plaintiff has the option of euing in more than one Court It may be exercised at 
any stage of the prooeedmg and even suo motu svithout an application (jl) 

Grounds of transfer. — A? stated m the notes on section 22 the plaintiff as arbiter 
litis or dominus Iitis has the right to choose his own forum or rather any forum the lau 
allows him This right is subject to control under sections 22 to 24 The hurdin 
lies on the apjilicant to make out a strong ca«e for a transfer -k mere lialance of con 
renience in favour of proceedings in another Court i* not a suffinmt ground (/). 
though it is a relevant coii«ideration (/) As a general rule the Court should not inter 
fere un)e«s the eipen*es and difficulties cl tbe trial would be so great as to lead to 
injustice or the «uit has been filed in a particular Court for the purpose of working 
injustice («i) M hat the Court has to con«ider i-» whether the applicant has made out 
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(3) Where such Courts are subordinate to different High 
Courts, the application shall be made to the High Court ^nthin 
the local limits of whose jurisdiction the Court in %\hich the 
suit IS brought is situate 

Chartered Hlga Conrls — Sections i 2 and 23 do not apph to Cfi..r{eretl High 
C > irts HI the exercise of thesr oTd»n<iry onj,mal cird jun?diction (i) 

Sahordlnate Courts — Sul)f>rdmatK«»ofConrtisn«goUti.il Lv see 3 A Court of 
H Suiwrdsnate liid^c i-* suUurdmatc to the Distnrt Court no matter rvhat the foruiQ of 
vppe’ii mty l>e m the partseuKr ra e for the ttxnaftP of which application is maile (o) 
Different Hlga Courts —If salts between tht r-vrae pirties are institute 1 
in Cuuris subordinate to diSercnt High Courts either High Court can transfer the suit 
from the Court which a siihordinate to Jt (A) A Jlnlge on tlie Origim! Si 5e of the 
High f ourt IS not a ( ourfc sul ordinate to the High t outt and a Bench of the High Court 
<innot entertain an apjlwation for the transfer of a snU from J im to another Court (e) 

24. [S 25] (1) Oil the application of nny of the 
parties and after notice to the parties and 
fiftir hearing such of them as desire to he 
hoard or of its o'^'n motion ^Mthout buch 
notice, the High Court oi the District Court may at any stage — 

(a) transfer any suit, appeal or other proceeding pend- 
ing before it for Inal or disposal to any Court 
subordinate to it and competent to tiy or dispose 
of the same, or 

(b) uithcira^ any suit, appeal or other proceeding 
pending in nny Court suboidinate to it, and 

(t) try or dispose of the same , or 
(ii) transfer the same for trial or disposal to 
any Court subordinate to it and com- 
petent to try or dispose of the same , or 
(ui) letransfer the same foi trial or disposal to 
the Court from winch it was withdrawn 

(2) Where any suit or proceeding has been transferred or 
withdrawn under sub-section (1), the Court which thereafter 
tries such suit may, subject to any special directions m the 
case of an order of transfer, cither re-try it or proceed from tlie 
point at winch it was transfcrreil or withdrawn 
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(3) For the purposes of this section, Courts of Additional 
and Assistant Judges shall he deemed to be subordinate to 
the District Court 

(4) The Court trying any suit transferred or uithdraun 
under this section from a Court of Small Causes shall, for the 
purposes of such suit, be deemed to be a Court of Small Causes 

Alterations In the section — ^These have teen noted m tlieir appropriate places 
m the commentary below 

Chartered High Courts — Tbw section applies to Chartered High Courts in the 
eserci'-e of thoir ordinary original civil jurisdiction {d) 

Form — For form of notice of apjdication, see App H form no 2 
Jurisdiction — An order for the transfer of a amt from one Court to another cannot 
be made under this section unless the suit has been tn thejiril instance brought m ft Court 
tliat hai jumdiction to trj it But if, after the transfer is made, the parties without 
objection jom usue and go to trial upon th^ merits, the order of transfer cannot subse 
quently be impeached («) The same rule applies to appeals (/) See note Uaiver 
of objection to jurisdiction under sec 21 Conversely a suit cannot to transferred 
to a Court nhich has not jurisdiction (other than territorial jurisdiction) to trj it {g) 
Thus a High Court cannot transfer to a District Court an insolvency petition presented 
to It under the Presidency towns Insolvency Act (A) Nor can a District Court transfer 
a suit from one subordinate Court to another subordinate Court which has been newly 
created and empowered to trj subsequenth instituted suits (>) But it is not necessarj 
that the Court to which a suit is transferred should have concurrent territorial jun die 
tion and a High Court or District Court mas transfer a suit from one subordinate Court 
to another subordmate Court which has pecumarj juris liction although it maj not base 
territorial jurisdiction to try the suit (j) 

General power of transfer — This section gives a general power of transfer of all 
suits appeals and other proceedings and is not limited like section 22 to suits in whicli 
the plamtiS has the option of suing in more than one Court It ma^ be exercised at 
any stage of the proceeding and even suo motu without an application (jl) 

Grounds of transfer — As stated m the notes on section 22 the plamtiS as arbiter 
Iitis or dominus Iitis has the right to choose his own forum or rather auj forum the law 
allows him This right is subject to control under sections 2J to 24 The burden 
lies on the applicant to make out » strong ta*e for a transfer A mere balance of con 
venisnce in favour of proceedings in another Court is not a auffitif nt ground (X) 
though It IS a relevant consideration (f) As a genera! rule the Court should not inter 
fere unless the espcn«os and diRicnlties of the trial would be so great as to lead to 
injustice or the suit has been filed m a particular Court tor the purpose of working 
injustice (ill) \Miat the Court has to consider is whether the applicant has made fiit 
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a case to justify it m closing the dooia ot the Court in ■which the suit is brought to 
the plaintiff and leaving him to seek his remedy in another jurisdiction (n) Where 
in a suit for partition instituted in the Court of 24 Pergunnahs the parties were 
residents of Calcutta and the major portion of the immovable property was also 
situate m Calcutta, the suit was transferred to the original side of the High Court 
of Calcutta on the ground principally of convenience (o) In a suit to set aside 
certain deeds of gift executed by a deceased person whose heir the plaintiff claimed to 
be on the ground that the deceased was not of a sound mind and that the deeds 
were procured by undue influence, the High Court of Allahabad ordered the suit 
to bo transferred to the Court of the place where the deeds were executed on the 
ground that the witnesses were residents of that place and that the defence roust turn 
upon local evidence (p) Another ground of transfer is a pecuniarv or other personal 
interest m the presiding Judge (g) or a reasonable apprehension of the litigant that he 
will not get a fair trial (r) 

Notice — ^No notice is necessary if the Court acts suo rootu If an application 
IS made notice roust be given by the Court and not by the party as in sec 22 The pro 
vision as to no‘ice IS imperative, and an order for transfer made without notice will 
be set aside («) and so will an ex parte decree made by a Court to which the suit has been 
transferred without notice to the defendant (f) On the other hand the hlsdras High 
Court treats the matter of notice as one of practice and procedure and holds that notice 
may be waived («) and that w ant of notice is an irregolanly which does not invabdato 
the order of transfer (i) 

'* At any stage ’ — Thes"' words and the substitution of the word “pending” for 
instituted” settle a doubt as to whether a suit could be transferred or withdrawn 
after the hearing had commenced The High Courts of Bombay, Madras, and Allahabad 
bMd that a suit could b'> transferred or withdrawn at any stage even after the hearing 
had commenced, and even in the course of txtcution proceedings (ir) On the other hand 
tho Calcutta High Court held that there was no jiower to interfere after the hearing 
had commenced and no power to transfer an execution proceeding (*) It is now clear 
that the former view is correct 

“Pending before If— Under the corresponding section of the Code of 1882 
it was held that a Distnct Judge had no power to transfer to a subordinate Court a suit 
landing before hims"!! (y) Clause fa) confers this power on District Courts and High 
Courts 

District Court — District Court in this section means a Court of •anUmiltd pecu 
marj jurisdiction An onler of transfer under this section cannot therefore be made 
by an Assistant Judge whose pecuniary jurisdiction is Umiltd (a) 

ClSlUSe (a). “ Court SUbordlnatS toll “ — A decree for dissolution of marriage under 
the Indian Divorce Act 4 of 1809, made by the Divisional Judge of Nagpur, is subject to 
confirmation by tho High Court of Bombay , but after the Bombaj High Court has 
confirmed the decree, an application lor alimony must be made to the Court at Nagpur 
The Bombay Hich Court cannot entertain it, nor can it transfer tho application to the 
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Xftppur Court for that Court h not siiltonlinMc to it (a) A senior Subordinate Judge 
m the Punjab cannot tn»n<fern case from hia Court to that of a junior Subordinate 
Judge, for the latter la not subortlinate to him (6) 


ClaQse(a): ' 


"Sait.” — The High Court of Allahabad has held that the word “suit” 



The words “ diojiosc of” ha>e been added eridcntlj with reference to miscellaneous 
proceedings. 

Claose (b) . “Other proceedings.” — The words “other proceedings” include 
an insolrency petition (d), but not a proceeding under sec 47G of the Code of 
Criminal Procedure («) The JIadras High Court has held tliat a District Court has 
power under this clause to withdraw to its own file proceedings m eTecution transmitted 
by it to a subordinate Court (/) 

Competent Court, — The Court to winch a suit IS transferred must possess pecuniary 
jurisdiction but it is not necessary that it should hare territorial jurisdiction (g) The 
Chief Court of Oudh has held that it is not necessary that the transferee Court should 
have territorial jurisdiction, and that com|ietence means intiinsio competence and 
refers to the subject matter (f the case and its pecuniary ralue (^1) If a suit 
pending i/i a Small Cause Court is transferred to a Subordinate Judge's Court it must 
be within the pecuniary limits of the jurisdiction of the Subordinate Judge. If the 
Subordinate Judge is inyested with Small Cause Court pow ers, it matters not that those 
powers fall short of the value of the suit This has been decided by the Bombay High 
Court (A) dissenting from a Madras decision which made the competency of the Court 
depend upon its Small Cause Court powers (i) 

lUiulrahon 

A suit for Rs 000 is pending m the Small Cause Court at Ahmedabad Application 
IS made to transfer it to the Court of the second class Sub judge at Ahmedabad whoso 
jurisdiction extends to Rs S.OOO, but who is invested with Small Cau«o Court powers 
up to Its 300 The High Court has power to make the transfer, for the suit is witl^ the 
pecuniary junsdiction of the second class .Sub judge Parshotumdaa y Bhogvbha\ (1032; 
80 Bom 387, 1301 C 104, (’32) A B 480. 

Again the competency of the Court is not affected by the circumstance that the 
Small Cau«c Court has under sec 1C of the ProTincial Small Cause Courts Act preferential 
jurisdiction , and a suit may be transferred from a Small Cau«e Court to the Court of a 
Subordinate Judge having jurisdiction within the same local limits (y) But the High 
Court has no power to transfer an insolvency petition made under the Provincial Insol 
^e^cy Act, 1020, and pending before a Subonlinatc Judge to the Judge of the High Court 
exercising insolrcncy jurisdiction (I) 

Re*transfer. — Clause (b) (ill) gives power to re transfer a suit to the Court from 
which it was withdrawn, lliere was no such jiower in the Code of I8S2 and the cases 
m foot note (I) are obsolete 
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a case to justifj it m closing the doora ol the CouH in ■which the s'oit is brought to 
the plaintjfi and leariog him to seek Jus remedy m another jurisdiction («) Where 
in a suit for partition instituted in the Court of 24 Pergunnahs the parties were 
residents of Calcutta and the major portion of the immovable property -was also 
situaie in Calcutta, the suit was transferred to the original side of the High Court 
of Calcutta on the ground principally ol convenience (o) In a suit to set aside 
certain deeds of gift executed by * deceased person whose heir the plaintiff claimed to 
bfe on the ground that the deceased was not of a sound mind and that the deeds 
were procured by undue infiuerice, the High Court of Allahabad ordered the suit 
to he transferred to the Court of the place nbere the deeds were executed on the 
ground that the witnesses were residents of that place and that the defence must turn 
upon local evidence (p) Another ground of transfer is a pecuniary or other personal 
interest in the presiding Judge or a reasonable apprehension of the litigant that he 
will not get a fair trial (r) 

Notice — No notice is necessary 11 the Court acts bud motu If an application 
IS insdc notice must he given by the Court and not by tbe party as in sec 22 The pro 
■vision as to notice 18 imperatne, and an order for transfer made without notice will 
be set aside («) and bo will an ex parte decree made by a Court to wluchthe suit has been 
transferred without notice to the defendant (f) On the other hand tbe JIadras High 
Court treats the matter of noli< e as one of practice and procedure and holds that noiice 
may b» waived («) and that want of notice wan irregularity which does not invalidate 
the order o! transfer (i> 

“ At any stage ’’ — Thes' words and tbe substitution of the word “ pending ” for 
instituted ' settle a doubt as to whether a suit could be transferred or withdrawn 
after tbe hearing bad commenced The High Courts of Bombay , Madras, and Allabnbad 
h®ld that a suit could b" transferred or withdrawn at any stage even after the Jiearmg 
had commenced, and erect in the course of ececHbon proeeetfmcis (u ) On the ether hand 
the Calcutta High Court held that there was no power to interfere after the hearing 
Itad commenced and wo power to transfer an execution proceeding fii It w now clear 
that the former view is correct 

•■pending' before it” — Under the corresponding section of the Coda of 1B^2 
it was hehl that a District Judge had no power to transfer to a subordinate Court a suit 
pending before him'^'lf fy) Clause fa) confers this power on District Courts and High 
Courts 


District Court — District Court in this Beefion means a Court of wnfimtfed pccu 
nmiy }un«ilictJon An order of traD«fer under this section cannot therefore lie made 
by an Assistant Judge whose pecuniatj juniAiction is ftmifed (z) 

Clause (a). "Court subordinate to It ’ — V decree fordisiotunon of mamage under 
the Indian Diiorcp Act 4 of 18G&, made bj the Dmsiona) Judge of Nagpur, is subject to 
confimation by the High Court of Bombay , but after the Bombav High Court has 
confirmed the decree, an applicaf »on for alimony must bo made to the Court at Asgpur 
The Bombay High Court cannot entertain it, not can it transfer the application to the 
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Vappur Court for thrt Court not aubonlinnte to it (n) A wmor ‘Subordinate Judge 
m the Punjab cannot tran»fcrn ca«e from hia Court to that of a junior Suborthnate 
Judpe, for the latter is not suborilmate to him (6) 

Clcinse(&)* “ Soil.” — The High Court of Allahabad has held that the wonl * suit ” 
in this clause includes proeeedinga in execution (c) This is no doubt correct for an 
execution proccc<hnp is a i>rocce<lmg in a suit, and would therefore not be included m the 
expression “other pro'eetling’ s»h»ch must therefore haso the same moaning as ‘all 
pro-codings m anx Court of ci\il justice” in section 141 Sve note on that section 
The wonls ‘dispose of have been added evidently with reference to miscellaneous 
proceedings. 

Clause (b) . “ Other proceedlogs ” — ^Tho wonls “ other proceedings ” include 
an insolvency petition (d), but not a proceedmg under sec 476 of the Code of 
Criminal Procedure («) llie Madras High Court has held that a District Court has 
power under this clause to wrthdraw to its own file proceedings m execution transmitted 
bj It to a subordinate Court (/) 

Competent Court— The Court to which a suit is transferred must possess pecuniary 
junvliction but it is not necessary that it shoukl have territorial jurisdiction (17) The 
Chief Court of Oudh has held that it is not nece*sary that the transferee Court should 
have territorial jurisdiction, and that comjietenoe means intimsic competence and 
refers to the subject matter if the case and its pecuniary value (pi) If a suit 
pending in a Small Cause Court is transferred to a Subordinate Judge’s Court it must 
bo within the pecuniary limits of the jurisdiction of the Subordinate Judge If the 
Subordinate Judge is invested with Small Cau«e Court powers, it matters not that those 
powers fall short of the value of the suit This has been decided by the Bombay High 
Court (A) dissenting from a Jladros decision which made the competencx of the Court 
depend upon its Small Cau«« Court powers (t) 

/l/iMfrafion 

A suit for Rs 000 is pending in the SmaU Cause Court at Ahmedabad Application 
IS made to transfer it to the Court of the second cla*s bub judge at Ahme<labad who«e 
jurisdiction extends to Bs 5 000, but who is invested with Small CBU<e Court powers 
uptoBs 300 The High Court has powerto make the transfer, for the suit IS withun the 
pecuniar} jun«iliction of the second class ^b judge Partkolumdas v Bhagvlhai (1D32) 
60 Bom, 387, 130 1 C 194, (‘32) A B 480 

Again the competency of the Court is not aflected bj the circumstance that the 
SmaU Cau«c Court has under sec 16 of the Provincial Small Cau«e Courts Act preferential 
juri«diction , and a suit maj be tran«ferrrd from a Small Cau«e Court to the Court of a 
Subordinate Judge having jurisdiction wjthin the same local limits (j) But the High 
Court has no power to transfer an insoixencx petition made under the Provincial Insol 
venc) Act, 1920, and pending before a Subordinate Judge to the Judge of the High Court 
exercising insoUency jurisdiction (f) 

Re transfer — Clause (b) (mi) gives power to re transfer a suit to the Court from 
which It was withdrawn There was no such jiower in the Code of I8S2 and the ca«c8 
in foot note (I) are obsolete 
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Sub section (4) Cotllt of small Causes — The Hijrh Courts of Aliahibael {»i)f 
Madras (n), and Patna (o) and latterly also the High Courts of Poinbay (/>) and 
Calcutta (?), arc agreed tlxat the «xpressj£Hj “Court Small Cannes” m sub see (4) 
intludes a Court vested with the ptmers of a Court of Small Causes The High Courts 
of Bombaj (r), and Calcutta («), a* one time lield that tt was restricted to a Court 
establisheii under 4ct 0 of 18S7 but those decisions are no longer Isu 

The provisions of sub section (4) do not constitute the Court to which the suit is 
transferred a femall Cause Court (t) It derives jurisdiction to tiy the suit as a Stuffll 
Cau'^ suit from sec 24 {41 |tt), and is deemed to be a Small Cau«c Court for tlie purjioses 
of the ‘>uit (i) with the result that jts procedure in the trial of the suit is governed bv the 
pronsjons of Act D of 1887 (tei anil no airpeal lies if there is no appeal under that Act (r) 
Theprocedure wiU be that of a Small Cause Court even though the Di«tnet Judge transfer 
ring the suit directs it to be tried as a tegular suit, for he has no joriej/ction to gii e such 
ft direction (i/) The denee ivill not operate as res judicata m a suit whieh the Small 
<A\J.^e Court had no jurigdictiot^ to entcHam (s) The same principles apply where on 
the retirement or transfer of a Subordinate Judge haling Small Caii«e Court powers, the 
suit IS tran'iferred bj order of the District Judge to onother Judge not mvested with 
Small Cause Court jurisdiction, and no appeal u iH lie from a decree pfl«8ed bj Hu. Lttef 
Judge {fl) But if no order of transfers is made, and jf on the transfer of a iaun«iff 
vested with Mnall Cause Court powers bis gucccs'-or, who is not so invested, takes cognii 
Ante of the suit under esc 35 of the Protinnal bmali Cauie Courts Act and tries it as 
A feguUt suit, an appeil uiU lie (f») 

Transfer of suit from Presidency Small Cause Court to Hlgb Court — 

See note^ to rl 13 of the Lctten Potent 

Power of Coart to stay suit pending before It —'See notes to sec 22 under 
the same head 


Power of Hlgn Court to stay suit pending in another Court.— See note 
to O 80, r 1, under the sime head 


25. [Ss. 20-2i ] (1) \\Tierc any party to a suit, appeal or 
otlicr proceeding pending in a HigJi Court 

Powir nl On>pniorOfne , ^ “i -r i ° i i 

ral In Counfll tu iroMKr prCSlueCl OVCF by Q. Single JudgB objcCtS 

*" to its Iteing heard hy Jiim and the Judge is 

satisfied tliat there are reasonable grounds for the objection, 
he shall make a report to the Governor-General in Council, 
who maj', by notification in the Gazelle of India, transfer 
such suit, appeal or proceeding to any other High Court 


ttir-»> Sft CiJ 
Hi A I JU t/tfM, 
ii a 'ix* _v o\i I f 

'* (lx '••Its ll lit S^J 

n ll x'tl H lal 111.,'* 
m Hi 


(«) /urtAMimi/zif 1 n’ 

937. :si IC Itil 

(ri £anl<>m,na \ 

55, 17 1 C 1.5 


u IIOS.) Sfl i,om 
A n 4'« 

« (1UI5) 33 3fi<t 


uriri lal (lull) U Alt 
i| I/mA'JWw/jJ 5 


SUMMONS AND DISCO\ERY 


135 


(2) Tlie law applicable to any suit, appeal or proceeding 
so transferred shall be the Hm mIiicIi the Court in mIucIi the 
suit appeal or proceeding Mas originally instituted ought to 
h i\ e applied to such caso 

The ol jeet ol thu section is to empower tho Oosemor General in Council to transfer 
ca®es from one Iliph Court to another unicr certain circumstances Tho section 
procee 1< on tl e analogj of sec 527 of the Co lo of Criminal Procedure 189S 

Institution' of Suits 

26. [S 4S] E\cry suit shall be instituted by the pre- 

sentation of a plaint or in such other manner 

Id tit tlon of suits , '^11 

as may be prescribed 

Suit — \ proceed ng that docs not commenoo with n plaint is not a suit (c) 
The word suit ordinanlj’ m^ans and apart from come context must bo taken to mean 
a civil proceeding instituted by a plaint (cl) The essential provisions as to procedure in 
suilsisentctedin sections G to 3o A Details I a\o been relegated to tho rules of proeo 
<lu 0 m the first Schedule For institution of suits see O J r I 

Changes Introduced by the section — The words or m such other manner 
asmaj be prescribed are oen No other manner of instituting suits has hitherto been 
proscnl'C I 

SuMhIONS AND PiSCOVERN 

27. [S 64 ] AMiero a suit Ins been duly instituted, a 

„ . summons may be issued to the defendant to 

Summons to defendant , ,11 1 s 

appear and answer tho claim and may bo 
ser\ed m manner prescribed 

Issue and service of summons —See o 5 uiow 

28. [S 85] (1) A summons ma) be sent for serN'ice in 

, another proNince to such Court and m such 

•Scnlce of »un nonsskhero ^ i i i i i 

defendant resides In anoti er manner OS may be prescribed by rules in 

rroiince , ,i. ^ 

force m that pro\ince 

(2) The Court to which such summons is sent shall, upon 
receipt thereof, proceed as if it had been issued by such Court 
and shall then return the suinnions to the Court of issue 
together with the record (if any) of its proceedings with 
regard thereto 


29. [S 650A ] Summonses issued by any CimI or Reve- 
nue Court situate bejond the limits of 
won^?s‘" British India may be sent to the Courts m 

British India and Ber\ed as if they had 
been i^^siicd b} such Courts 
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Sub secllOQ (4) Court of snail Causes Hi?Ii Courts of All\fial)nil (m), 

Mnilran (») niul TaUiti (o) fliul latlerlv «!■«> Iho It«ph Courts o{ tj') 

Calcutta (y) are agre^l that tho ftprwioii ‘ Court of f>n\nH Cniisos” in suli sK (<) 
includes a Court rested with the power* of a Court of &nnll Causes The Iliph Courts 
of Boinbaj (r) and Calcutta (s) at one time held (hit it was re tneted tooCiurt 
cstil h-'hed under Act 0 uf IfiST hut (lio«e «Ieci<ioT»« are no totieCr Kw 

The jroiiaion^ of sub «e«tion (4) do not conrtitote the Court to wluejj the suit is 
tntish rrecl a bmall CiU'^e Court (f) It derives juri^tiiction to trj the suit os a PraiH 
Cause suit from see 24 (4) (ti) and is doemeil to Inr nSmal!Cau«e Court for the purj o«cs 
of the suit (t) with the result that its pmeeJuro fn the trial of the »i»t J* poiemed bj the 
provisions of Aet (} of 1887 (ii ) and no appeal lies if there is no opj'cal under Hint Act (z) 
The proet duro will Lc that of a bmall Cause Court c\en though the Dj'tnct Judge fran'fer 
rm the suit directs it to be tried as a regular suit, for he has no jiirl*d5ctjen to give such 
a iliniticin (y) The decree wiU not operate ns res jiidicnln in a and which the Traill 
Cause Court had no j'jn«dicUotv to entertain (j) The sime pnncii !es opj !r where on 
the retirement or transfer of a Swhonliuate Judge hating ^mill Cause Court powers the 
suit is transferred b\ order of the District Ju{)>.r to another Judge not mrcsled with 
SmaU Cau'c Court junsdietion and no appeal will lie from a ilecwe pi«««l hj the htter 
Jud^o (fl) But it no order of transfers la made and if on the transfer of a ruun*‘iff 
rested with ‘'null Cau«e Court jwwcra his aucce'Wf who is not so inie'fcd, takes eegniz 
anco of the suit under sec 33 of the rrovmcml Small Cau*e Courts Act and tries it as 
a regular suit, nn appeal will he (h) 

Transfer of suit from Presidency Small Caose Court to HJgb Court — 
Sec notes to cl 13 of the Letters Patent 

Power of Court to stay suit pending before it —Sec notes to sec S2 under 
the same head 


Power of High Court to stay suit pemllng in another Court— S.e note 
to 0 3*1 I 1, under the same head 


25. [Ss. 20*21 ] ( 1 ) ^^^lere any party to a suit, appeal or 
„ . ^ „ other piocecding” pencliiic iu a HigU Court 

rai In couacu to imiisfcr prcsiued o\ cr by ft siHglc JudgB oujects 
to Its being heard by bun and the Judge is 
satisfied that there are reasonable grounds for tlie objection 
he shall make a report to the Governor-General in Council, 
v.ho may, by notification in the Gazelle of India, transfer 
such suit, appeal or proceeding to any other High Court 
<«) 
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(2) Tho lav applicable to any suit, appeal or proceeding 
so transferred shall be tho law tho Court in vliieh the 

suit, appeal or proceeding wan originally instituted ought to 
ha\ e applied to such case 

The ol ject of thi^ section h to empower tlio Go\cmor General m Council to transfer 
ca«e« from one High Court to another under certain circumstances The section 
proceeds on the analogy of see 5-7 of the Coile of Criminal Procedure, 1S98 

Institution of Suits 


26. ] E\cry suit shall be instituted by the pre- 

sentation of a plaint or in such other manner 

In»tilu(ion of suit* I * . . 

as may be prescnbeci 

Suit — V proceeding that does not eommenco with a plaint is not a suit (c) 
The word suit ordinarilj m-ans, and apart from some content, must be taken to mean 
a cml proceeding instituted bj a plaint (cl) The essential provisions as to procedure in 
smls IS en''cted m sections 20 to 35 A Details hare been relegated to the rules of proco 
dui a in the first Schedule lor institution of suits, see 0 4,r 1 

Changes Introduced by the sectfon— The words “or m such other manner 
as may he prescribed ’ are new No other roanner of instituting suits has hitherto Leon 
proscribed 

SuMMO^s AND Discovery 


27. [S 64 ] ‘Where a suit lias been duly instituted, a 
„ ^ ^ summons may be issued to the defendant to 

appear and ansucr the claim and may bo 
served in manner prescribed 

Issue and service of summons— Vc o 5 below 


28. [S 85] (1) A summons may be sent for service in 

, , , another province to such Court and in such 

‘>«f\leeof nuinmona wh«re ^ t . . 

defendant re»,ij« in anoii fr Hianncr as niav bc prescribed by rules in 

proMnee , .i . ^ 

force in that pro\inco 

(2) The Court to v\liicli such summons is sent shall, upon 
receipt thereof, proceed as if it had been issued by such Court 
and shall then return the summons to tlie Court of issue 
together vith the record (il any) of its proceedmgs uuth 
regard thereto 

See note to 0 5 r Jl 

29. [S. 650A.] Summonses issued b} all} Civil or licvc- 

iiiie Court situate beyoiul the limits of 
British Iiidifi mav be '^ent to the Courts in 
British India and served as if thev liad 
been issued by sucli C’onrts 
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Pro\ided tliat the Courts issuing sucli summonses 
ha\e been established or continued by the authority of the 
Go%ernor General m Council, or that the Co\ernor General in 
Council has, by notification m the Gazette rf In(ha, declared 
the provisions of this section to apply to su li Courts 

By notification —For notifications lasoetl under this section see Genpwi 
Statutory Rulea and Orders 

30. [iVett ] Subject to sucli conditions and limitations 

as may be prescribed, tlie Court may, at 
Bna°ToVke any time, either of its own motion or on 
the application of any party, — 

(a) make such orders as may be necessary or reason- 
able m all matters relating to the delivery and 
answering of intcrrogatoncs, the admission of 
documents and facts, and the discovery, inspec- 
tion, production, impoundmg and return of doou 
ments or other material objects producible ns 
evidence , 

(b) issue summonses to persons whose attendance is 
required either to give evidence or to produce 
documents or such other objects as aforesaid , 

(c) order any fact to be proved by affidavit 
Delivery and answering ol Interrogatories —Sec 0 u below 
Admission of documents and facts —Sec o I2 bclon- 
Dlscovery and inspection — So* Oil below 

Production impounding and return of documents— See 0 13 below 
Summonses to persons to give evidence —Sc© 0 lo b©Jow 
Proof of facts by affidavits —See O 19 1 clow 

31. [A^eio ] The prov'-jsions iii sections 27, 28 and 29 

shall apply to ‘summonses to give evodence 
Summons (o witness Or to producc documents or other material 

objects 

32. [A^eio ] The Court may compel the attendance of 

any pfa^on to u horn a summons lias been 
Tcmltj for default issued under section 30 and for that pm:- 

pose maj — 

(a) issue a warrant for his arrest , 

(b) attach and sell his property , 
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(c) impose a fine upon him not c’^cccding five hundred 
rupees ; 

(d) order him to furmsh security for lus appearance 
and in default commit him to the cml prison. 

See 0 16, rr 10 13, r 17, and r 21 

To whom a summons has been tssaed ” — This section applies only if a 
summons has been issued It does not apply where a person is morclj ordered to produce 
a document {d) 

Judgment and Becree. 

33. [ S 198. ] The Court, «after the case has been heard, 
shall pronounce iudgraent, and on such 

Judgment and decree . . , ' , 

judgment a decree shall follow. 

See 0 20. r 1 

On such judgment a decree shall follow •'Under this section it is imperative 
that a decree shall follow the judgment and as it is the dut} of the Court to comply with 
the provisions of the law, the Court s failure to prepare a decree should not deprive a party 
of his right of appeal The appeal should not be dismissed and the appellant should Le 
alloived time to move the lower Court to prepare a decree (e) 

Interest. 


34. [ S. 209. ] (1) Where and in so far as a decree is for 
the payment of money, the Court may, in 
“ the decree, order interest at such rate as 
the Court deems reasonable to be paid on the principal sum 
adjudged, from the date of the suit to the date of the decree, 
m addition to any interest adjudged on such principal sum 
for any period prior to the institution of tlie suit, with further 
interest at such rate as the Court deems reasonable on the 
aggregate sum so adjudged, from the date of the decree to the 
date of payment, or to such earlier date as the Court thinks fit 

(2) Where such a decree is silent with respect to the pay- 
ment of further interest on such aggregate sum as aforesaid 
from the date of the decree to the date of payment or other 
earlier date, tlie Court shall be deemed to ha\e refused sucJi 
interest, and a separate suit therefor shall not lie 


Scope of the section — Thi« section «pjlte« onlv Mliere the decree h for the pav 
nient of nlone^ It d x s not npj l\ »len. the tlecrre i. for tlie enfunrment of a mort 
pure or charpe N-e notes Ix-low un ler the bead Interest m suit* for enforrement 
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of mortgage ” Th'.ro ta no anal<^ between mtere«t awarded under tins section and 
mesne profits (/) 

Tbe three divisions of Interest — Interest that maj bo awarded to a plaintiff 
m a suit for money may Iw divided into tluee heads, arcording to the periorZ for wlitcli it 
n allowed, namely — 

(1) interest aecrued due prior f<t the tH^litulmn aj Mr suit on the principal sum 
adjudged (as distinguished from the principal sum claimed) . 

(2) additional interest on the principal sum adjudged, from the dt!t oj thi tmt 
to the dilf oj tkt decree, ‘ at such rale as the Court deems reasonable ” , 

(3) further interest on the aggregate earn adjudged, i e . the principal gum phis 
interest, from the dufe o/ fAe ifrrrrr (i) to the Unit of pnymtnt or (ii) to such 
earlier date aa the Coart thioka fit, “at such rate as the Court deems 
reagonalila 

Interest up to date of suit is a matier of substantire law and the section does not 
refer to paj ment of interest under the first head (j) It applies onlj to the scconti and 
third head» 


I Interest prior to the date of snlt.--Ititeregt antecedent to suit lanetainatter 
of procedure but a brief note on the subject will not bo out of place The law on the 
subject may bo considered under the follow mg two heaiU 

(1) where there is a stipulation for the payment of interest at a fixed rate, 

(2) where there is no stipulation at all (of the payment of interest 

1 If there is a stipulation for the nvte of interest, the Court must allow that rate 
up to the date of the suit, however high it may be {Usury Laws Repeal Act 2S of 
1853,5 3], subject to the two foHowingexceptions (I) if the rate is penal, the Court 
may award interest at such rate as it deems reasonable {Indian Contract Act, 
1872, s 74] , and (2) even if the rate is not penal, the Court may reduce it if the interest 
IS excessive and tliA transaction was substantial^ unfair {Usurious Loans Act 10 of 
1018,8 3] 

2 If there is no express stipnlation for payment of interest, the plaintiff is not 
entitled to interest estept in the following oa-w-s — 

(i) Jfercanfife mage — M hero it is allowed by mcrcarvUle usage (A) , but such usaga 
must be pleaded and proved (t) 


(ii) !?(ntutoTyrtyhita\nteTtst . — Interest IS payable whereanght to it, or an authority 
for its allowance or paj roent, is conferred by statute Sertion 80 of the Kegotiablp In 
strumenl'* Act 20 of fSSl provides that when no rate of intcregt is specified in a promissory 
note or bill of cacliange, the Court shall, notwithstanding any agreement relating to 
interest between the parties, a%vart! interest at the rate of C per cent pep annum 
from liie date on which the amount claimed became due and payable Similarly the 
Inlere«t Act 32 of 1830 enacts that where there is no etipulation to pay interest, but tho 
amount claimed is a sum certain (as distlngmsbed from nnascertamed damages), a»d n 
P'iyn'At nf o Ferlain. tiAi» by virtue of eomo “wnltca ui'^trunicnt,” the Court (j) may 
allow mterest at a rate not exceeding tho curroat rate of interest front the dale on nhtch 
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tht ntnoiint hrcnmr It no timo h fiwd for the p.a%ment of the nnioiint, the Court 

iua\ award interest at the rate aforesaid /ro»i» Ikr tiw-* Ifir crolilor Jcni'indi in 

tcrilirtg inJiiiintinjto the debtor that mtcrcat w ill lie claimed from the date of such dcniniid 
up to the date of pajment The proaiiianaof the Interest Act SJ of 1S1!) fire m the mam 
A reproduction of the ptviM«ionaof LonlTcntinlen a \ct [3 and -4 \\ m -l.c 43, s 4S] The 
Hou«e of Lords m London, Choth'tm ami Doter lliiliait/ Co \ South l.ifttern Jindicay 
Co. [1], the modern leading ca'O on interest held tliat the “sum certain ’ withm the 
meaning of that Act must be a certain sum which la one absolutely and m all erents duo 
and not a mere proaisional payment to be made by one party to the other 

(111) Imphed ajTttmtnt — Where an agreement to pay interest can bo implied from 
the course of dealing between the parties (I) 

In the London, Ch^'hom and Doier Railuaff Company'9 case, the House of Lords held 
that interest cannot bo giicn by way of damages for detention of a debt 

II Interest from data of solt to date of decree.— The rato of interest 
from the date of the suit to the date of the decree is tn the discretion of the Court (»i), 
and this discretion is not excluded eren if a fixed rate is mentioned in the contract as 
pay able up to renfunhon ’ (n) Rut though the rate of interest for tho aforesaid period 
13 discretionary, the Court should, in tho exercise of that discretion, award interest at 
the eonlrael rale, unless it would be inequitable to do so (o) The Court may under this 
head award interest m a suit far money, although interest is not specifically asked for in 
the plaint (p) [see 0 7, r. 7] 

It IS well established that no interest can bo allowed on damages for any period 
prior to tho suit {q), but there is a conflict of decisions whether interest can be allowed 
under this section on damages from the dale of the suit, it being held m some ca>es that 
it can bo allowed (r), and in some that it cannot be allowed (s) 

Where the High Court has refused to exercise its <li«cretionari fiower to allow 
interest from date of suit, the Judicial Committee as a rule w ill not interfere (0 


III Interest from date of decree to date of payment— The rate of 
interest from the date of the decree to the date of payment is aUo m the discretion 
of the Court The plaintiff getting thes<c«ri/yof a decree has his interest reduced in 
the generality of eases ” (a) Where the rate of interest charged and decreed was 34 per 
cent the Lahore High Court refused to allow interest after decree (r) If the Court 
awards interest from the date of the decree but no rote is specified, the decree holder will 
be entitled to interest at the Court rate, which is usually C per cent (ir) But if no such 
interest is awarded by the decree, it will be deemed to base been refused (.r) , see 
•sub sec (3) In a case decided by the Prixy Council in 1878 it was held that when 
the decree is silent about future interest it cannot be reco\ercd in extculion proceedings 
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but the decree holder roaj bj suit reeoter ilantages tor the detentjon of the decretal 
amount (j) That was a case under tie Code of 18.9 Sec I93 of that Code which 
relates to interest did not contain an\ such proMsion as w contained m aub sec p) of 
the present section This proiision was first intcodaecd bj Act 7 of 18SS However m 
cases decidi d under the present Code the Calcutta High Court alloirs interest hr waj of 
damagea for irrongful detention of monej due irreapectire of the provisions of the Interest 
Act( ) 

IllQSiratlon of the above roles— A len«N Ej COOO to Z? to be repaid with 
interest at the rate of 18 i>er cent per annum. In a suit by A to rrcoier the amount 
of the loan vjth interest at the rato aforesaid it is contended on behalf of S that the rate 
of interest is penal (Contract Act s 74) The Court finds that the rate of interest 
» not penal nor is the transaction aubatantially unfair Hence — 

(]) aa regards interest [on Ps 5 000] from tl e date of the loan to the dale of the 
suit the Court must allow: it at the contract rate that h at the rate of IS iier 
cent per annum . ITsur' Laws Repeal Act *. 2 

(2) as regards interest [on Ps 5 000] from the date of the suit to the date of the 
decree the Court tiay alloir it at tie contract rate that is at the rate of IS 
IKr cent per annum or it may m its discretion allow it at a loner rate or may 
disallow it altogether 

(3) as regards interest from the date of tie decree to the dale of pajTnent on 
the aggregate sum adjudged [i » l,s. 5000 p/w the interest adjudged under 
the aboic two heads] tie Court may allow interest at such rate as it deem* 
reasonable This rate is usualh & per ceot As to interest on costs see 
a So cl (3) 

Interest m mortgage suits —The law on the subject b now codified in 
0 34 r II The rate of interest in mortgage suits ts determined by 0 Stacdnot br 
this «eetion ( 1) 


Buis of damdUpat — This » » rule of Hindu larr according to which interest 
exceeding the amount of the principal sum canoot be recuiered at anj one time Thu 
rule is la force in the Bomba) rresidency (o) mclud ng Sind (h) and m Berar (r) and 
in the presidency toim of Calcutta (d) but it u not recogtused outside that town (e) It 
13 also not recognized in the Madras Ihwidenc) (/) The meaning of the rule is that 
interest must not evcccd the principal ao if * Hindu lends B' 500 to another Hin lu 
and the loan is not repaid till the interest amounts to Ts 600 the lender ii not entitled 
to tecoi er more thsn Rs. 500 for principal aud Ils 500 for interest But the Ck>urt 
maj vnder thia setUon award further interest to the lender from the dale of tl t suit 
though the aggregate interest may thereby exceedRg 500 The reason is that the rule 
of damdupal ceases to operate from the date of the suit (jj But this is entirel) in tfie 
disercfion of the Chart f/lj ft has been held 6) the High fburf of ifadms that the 
rule of damduput diws Hot apply where interest la claimed under a mortgage governed 
bv the Transfer of Propert) Act IBS*’ f«) A different view has been taken h) 
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th»* Huh Ourt rf T-'niUv (;) uni C«IcatU (1) TJi#* nilc (f d^mdupnt tl<^ not 
appiv wh/*re ttw* mortpac'^ hA« li*^n plawl In p'>«*<^'ion an<l ii offounlnfl* for Iho 
rents an<I profits rrcened 1% him as apMnst tli* mlerrst iliic (f) ^cc SIiilKs Ifintlu 
Law, Chapter 2S 

Costs 


35. [Ss 218-221 Jud Act, 1890, s 5, R. F. C., O 55, r 1 ] 

(1) Subject to such conditions andlimita- 
tions as may be prescribed and to the 
proMsions of any la^\ for the time being in foico the costs of 
and incident to all siuts shall be m the discretion of the Oouit. 
and the Court shall ha^e full power to deteniiine by whom oi 
out of what propert} and to what extent such cost's are to 
be paid andtogne all necessary diiections foi the pm poses 
aforesaid The fact that the Court has no jurisdiction to tir 
the suit shall be no bai to the exercise of such powers 

(2) 'WTiore the Court directs that any costs shall not follow 
the event, the Court shall state its reasons m wilting 

(3) The Court may give interest on costs at any rate not 
exceeding six per cent per annum, and such mteiost Hhall he 
added to the costs and shall bo recoverable ns such 


Sobjecc to sucb conditions and limitations as may bo prescribed i‘n <i ri^ d 

means li\ rules cofltained in, or made under the Act, set eoc 2 (Id) nml (l^) lli 
following rules contain ospress proMsion as to costs —0 11 t 3 (co^ts of liiti rn ^ i 
tones), O 12 r 2 (proof of documents) , 0 21,r 72 (3) (apilicntlon to B t nsUU nsil,)! 
O 23, r I (3) (inthdrauftl of suit) , O 2J r 4 (costs on pujincnt into tuiirt) 0 I.'. 
rr 4 i 5 (next friends and guardians), O 33, rr 10 11 & JO (paiilX-r Bints) O 31 r I 
(inter pleader suits) , 0 34 (mortgage suits) But nothing in tlio riih ^ as In ]vui|>i r 
suits limits the discretion of the Court under sec 3o to appirtion r< '<ts (»i} If n xult I is 
been referred to arbitration and the award makes no i>n>\ i-<i in as i > c ''t« tli t.\ nrt nm\ 
make an order as to costs of the arbitration under Sch II j \ra 13 an 1 nia\ nl' > inaki 
an order as to costs of the proceedings m Court with reft rrnn li tlu arlitrnti n i hit 
It IS debarred bt para 13 of Sch. ll from rusLing an ordir as ti> |}h rusts < f t) i miil { ri r 
to the reference (n) 

The provisions of any law — ^Tho discrctimtoauardcistsis hiint<d>i (trlrtln 
enactments ey, the I*re^idenej Small Cause Courts Act 15 of l8s.* Ji { ) { 
the Land \cqui<itiin Act 1 of 1831 sec 27 (n) 


Costs as penalty — Cots cannot be impo-cl as a )Knatt) Umi I t>< ri^ts 
of suit (7) It IS not according to law to giro to a juirlj b^ waj « f (hmj> s (1 p 

eo«t3 as between attorner and client of the litigati n in winch tli ditiaiKis ar 
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reeoveml (r) Tht* ol'jtct of nwnnling cost la to jndmnifv o partj agam»t IIjc etptnse 
of successful!^ Titidicatino’ lua in Court (*) The section does not confer anj ills 
ciplmarj jurisdiction, and a legal practitioner cannot be ordered, jierionnUj to pa} the 
coats of an application nltich is an abuse of the process of the Court (I)) But a solicitor 
who purports to act for a non eriatent part} i« pen«>tiall} liable to pas costs (u) to 
compensator} co ts in cases of fal«c or vexatious claims or defences, see sec 35A below 

"Costs of and Incident to suits*’— This e\prc-«sion includes not only costs 
of suits, but costs of applications msuits If there has been an imalid reference to 
arbitration out of Court, the Court cannot msLc an onler for costs incurred before the 
arbitrator as the} are not costs of the amt Jt) \s to costs of apphrahont, the Court 
may make an ortler dntcting either part} to paj the costs of the other, or it may make 
no order as to cost'" orit maj re«erveco'>lsormalieco«t«, costs in the cause 

Costs Ol this snlt — ^The evpressjon “costs of this suit ' means all costs incurred 
m the suit Therefore if one of the defendants is ordered to paj plsintii! s “costsof the 
suit and no {iU3lif}jng words ere added the costs include costs whi'cli the plaintifi has 
incurred b} impleading another defenilant nsnmat nhem the suit has been di«mi'^d 
nith coats (k) 

The genera) order for coits of the suit does not displace a specific order for co»is 
made on an application (j!) If it m intended to supersede previous mtcrIocutoT} orders 
foi costs, that fact should be stated in the final decree (y) The practice of the Calcutta 
High Court IS that onlcrs tor costs made by the Court of appeal during the pregfCM 
of the bint ate taxed lorthaitb and execution Jcvie<l therefor, but mterlocutoiy orders 
in tho original Court await taxation at the final termination of the suit {2} In a 
consent decree, if the order as to cost^ is intended to supersede presioua mteflocutory 
orders ns to costs, that fact should be staled specifically as one tif the terms of the 
agreement, that the parties hare agreed to abandon the rights which had already 
Accrued to them under the previous orders of the Court (o) If the order 1* 

‘ costs reserred ’ those costs remain to be dealt with nt the bearing If the order 
14 costs costs m the cause,' the Bombay High Court at one tune held that the Court 
had a Jiscretioa to deal with tho«e costs m any manner it thought fit (i), m other 
words, costs coifs in the cause stood on the same fooling as coefs reserie I except that 
in tho case of costs costs m the cause if nothing was said about tho'^ costs in the final 
joilgroent tbej were taken to be included in the costa of tho suit (c) But these decisions 
ftre no lonccr law and it has now been held that where the co«tc, of an appboation are 
made costa in the cause, the part} to whom the coats of the suit are awarded is entitled 
AS a matter of course to the costs of the ajiplication (d) If the order is ‘ costs to abide 
the result ” the Court has a discretion to apportion costs at the hearing, bat if the order 
13 “ costs to follow the event" or " costs to abide and follow the re'sult" the Court has 
no discretion and the sueccssfulpart} is entitled to his costs (e) 

Costs to be In the discretion of the Court — ^The section proa idea 
that the costs of suits and applications shall be m the discretion of the Court Such 
(ticcretion mu^t be n judicial discretion to be exercised on Jegs] pnntiples, not b} chance. 


(0 

(0 

(I) 

("J 

to 


Vorlbiirn V Ctlrar* (1881) J8 C I> «0 
tiicmi (19-0) 48 Cal 427,441 

ro I C 337 

S/inilnnaiirf a Bom lernnnnii (1030) 82 
AIL 010 1231 C 477 C30)A A 2 5_ 


Cal 7»?, 101 A 113 

(jf) SeJarHal/i v Jo/ianni ll (I02U) 67 Cal 400 
1^1 C 404 (4U1A C 405 
(t) J^t^nrnat/i v .ToAormiiff lupra 
(n) KtdnrnBth- V JuWmvB iiijtra 
(t) Trwjlirt®/* V inari, (1901) 25 Bora S30 
It) Jirafai V Trja (19 4) ”6 Toui I. B 2Si 
80 1 C 263, ( 24) A B SOS 
(rf) Jwrrwa Traim Co \ Dud 4 Co {10201 
$U 2.001 430 07 1 C ISl I 20) A H 590 
It) i 6o.to!ortil< (1015) 3J Jftil 4"0. 

29J t 20J 



COSTS 


143 


medlcj , nor b\ caprice nor in temper {/) In the exorcise of this discretion the Court is 
not confined to the consideration of the conduct of the jiarties m the actual litigition 
itself, hut maj also take into consideration mitters which led up to and were the occasion 
of that litigation (j) The discretion conferred upon the Court hj this section is verj 
wide (A) Thus the Court maj order the ro*ts to bo pud bj the parties in definite 
proportions, or it maj order one partj to paj to the other a fixed sum in lieu of taxed 
costs (t) Sinularlj it maj disallow costa to a successful plamtilT, as where the rate of 
interest claimed bj the plaintiff and allowed to him under the Usurj Laws Repeal 
Act (j) IS usurious (1) , or it maj make a successful plamtift paj the whole costs of the 
other Bide (0 It maj- also allow the expenses of witness though not summoned 
through the Court (m) But though the discretion conferred upon the Courts bj this 
section 13 wide, it is a judicial discretion, and must be exorcised on fixed principles, tkit 
IS according to the rules of reason and justice not according to prisate opinion (n) or 
benevolence (o) or even sjmpathy (p) AMiere there are no materials before the 
Court on which it can exercise its discretion, it is not justified in depriving a successful 
partj of his costs { 5 ) The following are the leading rules on the subject — 

1 Coala ahoU folloie the etenf — The general nilo is that costs shall follow the 
e\ent unless the Court, for good reason, otherwise orders This means that the 
successful party is entitled to costs unless he is guilty of misconduct or there is 
some other good cause for not awarding costs to him (r) The Court maj not onlj 
consider the conduct of the partj m the ac/uaf litigation, but the matters which 
led up to the litigation (a) A refusal to go to arbitration is no ground for refusing 
costs {(), nor la the fact that the plaintiff brought his action without previous 
notice to the defendant (u) When an offer of compromise is made which the 
Court considers proper (or acceptance but it refused the Court as a general rule 
relieves the party making the offer from pajment of costs incurred after the date 
of the offer but an offer which the Court considcra msufhcient is no bar ton 
plaintiffs right to co<t 8 (t) In an account suit costs generallj follow the 
result of the account unless the defendant has faUelj denied his liabilitj to 
account (tr) But if the right to claim |>artition is wronglj disputed the 
disputing party will be made liable for costs unnecessarily incurred (t) An 
assignee of a decree made respondent without his consent, but who actiielj 
supports the decree under appeal, will be made liable for costs of the appeal 
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but not of the louer Court (y) A eucce«sful party is not to be deprived of his 
costs merely because the suit proceeda ex parte {z) A succesoful defendant cannot 
be depnved of his costs merely because he iTfu«cd before the filing of the suit to 
disclose the evidence hj which he jiropo«e<l to substantiate his defence (a) It 
has been held to be a good reason for depnring R successful respondent of his costs 
that the appeal was filed on the strength of a decision which was overruled after 
the filing of the appeal (h) 

It has been held by the House of Lords that the expression “ the costs shall follow 
the event ’ me..ns that the party who on the whole succeeds in the action gets the 
general costs of the action, but where the action involves eeparaU issue*, whether 
arising under different causesot action orunder one cause of action, the word “ event" 
should be read distnbutively and the costs of any particular issue should go to the 
party who succeeds upon it An ixsue, in this 6 en«e, need not go to the whole can've of 
action, but includes any issue which has a direct and definite event in defeating 
the claim to judgment m whole or in part A sued JJ for lC4f for the price of 34 
bags of goat B hair Bold to B B, by his defence, pleaded (1) that the goods were not 
according to sample and were consequently worth S4f less, (2) that there was an 
overcharge on the bags for 21 and (3) payment into Court of the balance £ succeed 
ed on the first issue hut failed on the second The Court of first instance gave 
judgment for A for 21 beyond th'* amount paid into Court with costs On appeal 
it was held hy th“ House of Lords, reversing the decision of the Court of Appeal, 
that ths issue as to quality (Ist issue) was an event ’ within the meaning of the 
expression the cost shall follow the event, and that S was entitled to the costs 
of that issue (c) 

2 Mtere a party successfully enforces a legal right and m no way misconduets 
himself, he is entitled to costs as of right (d) But if he acts oppressively he may be 
deprived of bis costs though successful (e) 

3 The fact that a successful defendant has set up the Gaming Act as an 
answer to the plaintiff s claim is not a gooil cause for depriving him of his 
costs (/) !Nor is the fact that he has pleaded the Statute of Limitations ( 7 ) 

4 If a plaintiff substantially succeeds, he is entitled to his costs, though he 
may not have got the precise form of relief he wanted (A) and even though 
the damages awarded to him have been reduced (») 

5 If a plaintiff recovers a less (but not a trifling le'^s) amount than he claim 

ed in the plaint, his costs should bs apportioned according to the amount recovered 
and not to the sum claimed {}) \% to the rule in the Privy Council see the 

undemoted case (1) The proper mode of apportionment is to calculate the amount 
of the costs of the suit as laid and then divide the entire sum between the parties 
according as they have lespeclw ely succeeded ot tailed ( 1 ) 
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G ^\ho^e a plaint ifl sucecwla on part of his claim, but fails on the most import* 
ant and c\pcnsive heads of controacrsj, he may bo made to paj tbe whole costs 
of the suit to the defendant (m) 

7 Everything which incrca«cs the litigation and the costs and which places 
on the defendant a burden which he ought not to bear m the litigation is a perfectly 
good cause for depriving the plaintiiT of costs (n) A successful party will be deprived 
of th" coits of issues which he has unncccssaniy raised (o) 

8 A successful party ought not to be deprived of part of his costs because 
some of his witnesses were guilty of exaggeration (p) 

9 A person wrongfully made a part> should get his costs (g) 

10 \\here both the parties advanced pleas far in excess of their legal rights 
each part^ will be made to bear hts own costa (r) 

11 Separate costs should not beatlowed to defendants if tbe defence is common 
to all, or their interests are the same (a) 

12 here two defendants join in defending an action, and judgment is 
entered for one and against the other, the successful defendant is pnma facie 
entitled to receive from the plamtifi half the coats incurred in the jomt defence ( 1 ) 

13 ^\here two plamtiSs join mone action, cUimiDg for separate and distinct 
causes of action, and judgment is entered in favour of one plaintiff and against tho 
other, the successful plaintiff is entitled to recover from the defendant the whole of 
his general costs of the action, and the defendant is entitled to recover from the 
unsuccessful plaintiff the costs occasioned by hts joinder as plaintiff (u) 

14 ^\here tho decroo of the lower Court is confirmed by the appellate Court 
the mere fact that the groun<U upon which tho confirmation proceeds are not the 
same as the ratio decidendi of tho Court below is no ground for departing from tho 
rule that, the costs shall follow tlio event (e) 

15 Where a third party with no eufficient reason appears and defends an action 
separately, he must bear tho costs of so doing, even though the plaintiff is unsuc 
ceasful in the action (w) 

ISA Co<li in a pnrtilion suit— It is a general nils that up to the passing of a 
preliminary decree in a partition suit each parly will bear his owm co«ts unless 
there are exceptional circumstances such as unneces’an costs incurred bj a 
frivolous defence (a) 

IG in (in nrfminM/rnfion evil — *!ce Williams on Executor* 12th ed , 

vol 2, p 1304 <l teq ingpen on Executors Jnd ed p 332 tt eeq Danniells 
Chancery Practice, 8th ed , p 1075, and the undermentioned ca«e (y) 
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17 Costs >n n jtfiHnershtp euil — ®ee Liiidle^ on Partnership, 0th ed , pp G27 029 

18 Costs o/ »norf 3 a 5 '’e —See fisher on Mortgage, 7th ed , p 752efse7 

19 Costs of trustee — See Lewm on Trusts, 13th ed , p 1310 rt seq 

20 Costs of proceedings tn Prolate Court — See Ingpen on Executors, 2nd 

ed , pp 97 99 

Co defendants — The Court maj order one defendant to pay the costs of another 
defendant (i) In a suit agawst a partnerahip of sereral partners some of sshoin admitted 
and some of whom denied the partnership, those who denied were ordered to pij the 
costs of those who admitted (a) 

Discretion not to be delegated — ^Tlie di«crction given to the Court under 
this section cannot be delegated to the Taxing Officer (6) 

Costs against person not a party to suit — Under the Code of 1882 it was’held 
that an order for costa cannot be made against a person who is not a party to the suit (c) 
The decision, however, turned upon the phrase • jwirty to the suit ' which is omitted in the 
present section A Pull Bench of the Allahabad High Court has observed that the omission 
IS significant and that the present “eetion has a wider scope (rf) But, apart from ca«es 
where a next friend has been made liable for costs, there is no reported decision m winch 
an order has been made for costs against a person not a partj to the suit Persons m 
terested on whose behalf a suit is brought under 0 1. r 8, cannot be ordered to pa} 
costs (e) As regards an action for costs against a third person on the ground that he 
was the mover of and had an interest m the suit it lias been held by the Privy Council 
that such an action cannot be maintained in the absence of malice and want of probable 
cause (/) 

" Ont of what property — The Court is not bound to order costs to be paid out 
of the estate Such an order is generally made m favour of trustees and in probate suits 
when the diEBcuUy of construction is caused bj the testator (g) 

Costs Where relief Is claimed t^aiast defendants in the alternatlye —See 
note under the same bead to O !, r 3 

No separate suit for costs — here a Court has Jurisdiction to deal with the 
question of costs, no separate suit will lie to recover costa, but where it has no juris 
diction to order costs, and costs are incurred they may be made the subject of con«idera 
tion as to damages in a subsequent suit (A) 

Sub section (2) . — if the Court does not abide by the rule that costs should follow 
the erent, it should record its reasons (i) 

Costs disallowed when delay arises in appeals to the Privy Council — 

Tlie Privj Council have said that litigants should use all speed to bring their ca«es to trial 
and niahe this injunction effectual bj disallowing costa »n Case of delay in appeals to the 
Pnvj Council (y) 
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Sub section (3). — Tho Coiut allow interest on costs, but if the decree is 
silent as to interest, it cannot lie given m execution (1) 

Whetlier nn appeal lies for costs only. — Deemons of a Court of law fall into 
three clashes, nanielj — 

1 Decrees [Crerj decree is ajtjie-ilablc (s 90) ] 

II .Apjiealablc orders [s ICM] 

III JCon appealable orders [s 103) 

I Iins(tllc(lfhnlanappcallit»Joreo)tsonlffuAenlkecostsareau'trdedbya 'dfcree ' 
>/ the order n» to costs iniolies n Qiitsfion oj punetpte , but it is not sellled uhether anrh na 
apptal lies i/«o qnf^Uon of print\plt i« mrolicil — \ decree contains — 

(1) a decision on the rij/diof parties. Iwrcinaftcr called item No 1 — and 

(’) a direction as to costs, hercmatler called Item No 2 
\ part}, while appealing from Item No lor an} part thereof, maj appeal also from 
item \o 2 He ma} at the hearing abandon the appeal from item No I and ma} proceed 
with the appeal from item No 2 (f) But can he appeal from item No 2 alone without 
appealing from item No 1 ! In other words, does an appeal lie on a matter of cost* only T 
All the High Courts arc agreed that such an appeal docs he — 

(1) tch»re the order at to toils tneolttia mailer of prinetple (m), as where a formal 
part} to a suit against whom no relief is elaimed is made to pa} the costs of 
the suit (n) ■ or 

(2) tchere there has been no real exercise of discretion in maliTig the order or to costs 
. This may happen when a successful party is deprived of Lis costs (o) or 

IS made to pay tlio costs of tho losing party (p) If tho discretion was 
exercised in fact, tho appellate Court would not interfere merely Ltcause 
It would it«elf haio exercised the di-«crction difftrentl} (q ) , 

(3) tihere Ihe order as lo costs prKerds aimn a mistpprehensiun of fact or f«ie (r) 

For brent) s sake wo shall descnlw all the three cases as eases where a question of 

“ principle ” is involved N\e may therefore say that it is settled law that an appeal lies 
for costs onl} where the order as to costs involves a question of principle But it is not 
settled whether an appeal lies for costs onl}, where no question of principle is involved 
It has been held b} the High Court of Qilcutia that no appeal lies on a question of costs 
unless there is a question of principle imolved (s) On the other band, it has |peen 
held by the High Court of Donilnv that an appeal will lio for costs onl\ whether the order 
as to costs invoUos a question of |>rincip]c or not (I) The ground of the Bombas dtci-'ions 
IS that even decree lieing appealable, nny p<irl of it is appealable, though it be the jiart 
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relating to costs, whether there is a matter of principle msolved or not But even 
according to the Bombay dcciaions, though an appeal mav 1 e for costs only, the appellate 
Court uUl not as a rule sarj or act a«ide the order of the lower Court as to costs, unless 
there IS a prmciplc insoUcd and the principle has licen violated 

Does a serorul appeal lie on a matter of costs only ’ It has been held that it does, 
provided there is a question of law or principle involved (u) , see B 100, cl (a) 

II Appeal from a dircr'ion aa to costs contnincff tn nn appeasable order ' — ^The 


a 104 see s 104 (2) 

111 Appeal from n direction aa to costs contained in a “ non nppealaVe order ’ — 
t>ince no appeal lies from a non appealable order, no appeal can lie from a direction as 
to costs contamed in such order Thus lE an order h made adjoummg the hearing of a 
suit and one of the parties is directed to pav the costs occasioned by the application for 
adjournment he cannot appeal from the direction as to costs, for an order adjourning 
the hearing of a suit is not an appealable order, it not liemg included in s 104 (1) below (le) 
Letters Patent appeal — An order as to costs n not a judgment ’ siitbm the 
meaning of clause 15 of the Lettera Patent, and is not appealable as such (x) 

Costs against Secretary of State '-The Secretary of State » m an unsuccessful 
litigation liable to pay costs like any other unsuccessful party (y) 

Matrimonial causes — it u customary m the Divorce Dinaion of the Calcutta 
High Court to direct a respondent husband to secure the costs of a petitioner’s wile But 
if the parties are members of the Jen isb community and the cause u tried in the original 
civil jurisdiction of the High Court and neither clause 35 of the Letters Patent nor the 
Diiorce Act applies, then s. 33 of the Code will not justify such an order (:) 

Suit (or contribution towards costs — A defendant is not entitled aa against 
a CO defendant to contribution m respect of costs to which both are liable unless there 
be some equity existing between him and the Co defendant (a) 

Review of taxation — ^Xhe Court willalwai-s interfere and entertain areviewof 
taxation where a question of principle is mvoUed, but the Court is generally unwilling 
to interfere where it is a question whether the master exercbcd his discretion properlv, 
or if it 13 only & question of the amount to be allowed (5) But the discretion of the master 
IS not final even on a question of quantum for he ts not at liberty to lay down a scale for 
prspwt.ViV w>wJL dsine/v-;' giOMit 

of principle is to bo taken upon a review of tavatiou the point of principle must have been 
properly raised in wviting delivered to the other partv and carried m to the taxing master , 
and this 13 a condition precedent to the right to apply fur a review to the Judge m 
Chambers (rf) 


O) Sfcr^rs/ &'ate_^ 
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In taxation between partj and partj onlj thoao costs arc allowed winch are strictly 
neeessarj for the purpose of the prosecution of the litigation, while m taxation between 3 
attorney and client a partj is allowed as manj of the charges which he would base been 
compelled to paj to his own solicitor as being costs of the suit which fair justice to the other 
partj would permit If a solicitor incurs unusual or extraordinary expenses m excess of 
what would be allowed in taxation between party and party without express authoritj 
from his client such costs maj be disallowed m taxation between attornej and client 
In taxation between attornej and client separate counsel for two sets of defendants will 
be disallowed if the defences were not direrae or if there was a reasonable probability of 
there being a substantial difTcrcnce between the defences (<) Pule 5-16 of the Bombav 
High Court Kulea which disallows costa not neoessarj or proper for the attainment 
of justice or defending the rights of the party refer* to party and party costs (/) 

Rule ooD of the same rules prondes that in case the solicitor s bUI is reduced m 
taxation by a sixth the solicitor shall pax all costs whaterer attending the taxation 
This IS a penalty for an exaggerated bill of costs, but the Court has a discretion la 
exceptional cases to mal e a diUerent order (g) 

35A. (1) If in any suit or other proceeding, not being 
^ , , an appeal, any party objects to the claim 

Compensator} costs In i M ^ . i , . , , 

rwpect o( false Of Texstious or aefciicc oo tlic gTOund that the claim or 

etaiffli or defences , , . c , , . , 

defence or any part of it is, as against the 
objector, false or -scxatious to the knowledge of the party by 
whom it has been put forward, and if thereafter, as against the 
objector, such claim or defence is disallowed, abandoned or 
withdrawn in whole or in part, the Court, if the objection has 
been taken at the earliest opportunity and if it is satisfied of 
the justice thereof, may, after recording its reasons for holding 
such claim or defence to be false or %eN:atioiis, make an 
order for the pa}ment to the objector, by the party by whom 
such claim or defence has been put forward, of costs by wa) of 
compensation 

(2) JJ^o Court shall make any such order for the pajment 
of an amount exceeding one thousand rupees or exceeding the 
limits of its pecuniary jurisdiction, whlclle^ er amount is less 

Proaided that where the pccminrj’ limits of the jurisdic- 
tion of any Court exercising the jurisdiction of a Court of Small 
Causes under the Proaineial Small Cause Courts Act, 18S7 and 
not being a Court constituted under that Act are less tlian tuo 
hundred and fifty rujices, the High Court mav empower sucli 
Court to award as co^ts under thii ‘Section an} amount not 
exceeding two Innulred and fift\ rujjees and not exceeding 
tlio'se limits b\ more tliaii one liundred rupees 

< ) I ornlJr*.. \ I rj, <1 3J ^ 1 «1 rj 91 I C l.S | S') 1 L 11 

a k) 11-* ! I S 1 33 X I 13 II 5J S l-«u i 0 • 
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Provided, furtlier, that the High Court ina} limit the 
pmoiuit vlnch anj Court or class of Courts is empowered to 
award as costs rinder this section 

(3) No person against whom an Older has been made 
under this section shall, hy reason thereof, be exempted from 
ail} criminal liability m respect of any claim or defence made 
b} him 

(4) The amount of anj compensation awarded under this 
section m respect of a false or acxatious claim or defence shall 
be taken into account in any subsequent suit for damages or 
compensation m respect of such claim or defence 

Th s section was added into the Code bj Act 9 ol 1922 The section does not come 
into ojH ration until tl e Local Gomnment has with the previous sanction of the Go^ ernor 
General in Council notification m the local Official Gazette directed that the Act 
shall come into force in the Province on si ch date as may be specified in the notification. 

The section provides for pavmenl of costa by way of compensation in cases of falsa 
or vexatious olainis and defences See notes to s 3o Costs as penalty on p 141 
above 

Party — The section introduces the word party wl ich has been omitted in s 3 j 
B ut an order for eompcnsatocy costs has been made oga nst a nest friend (/ ) 

Appeal — order awarding compensation under this section is appealable under 
section 10 1 (fi) But an Appellate Court cannot mal e an order w hen the original Court has 
refused to do so See proviso to 0 41 r 33 
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PART n. 

Execution. 


General 


36. ] The provisions of this Code relating to the 

execution of decrees shall, so far as they 
ucation to order. applicable, bc dccmed to apply to the 


execution of orders 


Execution — Execution w the enforcement bj the proce.? of the Court of its own 
The mam rules of procedure are enacted m this part of the Code and minor 
rules are relegated to 0 21 These prorisions apply to decrees which are capable of 
execution There is no question of execution in regard to decrees that are purely 
declarators 


that of the superior Court, and it is the latter deeiee alone that can be executed (i) If 


Appellate Court and the decree to bc executed is that of the original Court This uould 
also seem to be the easo uhen the appeal is eummarily dismissed nithout notice to the 
respondent, but the ca.es arc condicting (o) But when the appeal is heard 0 41 r 32, 
requires that the judgment should confirm cory or reverse the decree from which the 
appeal is preferred (p) and the decree capable of execution is the decree of the Court of 
Appeal [q) Uhen the decree of the Court of first instance is confirmed bj the High 
Court and the latter decree bj the rriv> Council the decree capable of execution is the 
decree of the Priv} Council (r) 

The question which decree should be executed arises m the follow mg cases — 

(a) Amendment — The onlj decree that can be amended is the decree that has 
to bo executed If the Court of Appeal confirms vanes or reverses the 
decree of the lower Court the decree of the Appellate Court is the onh decree 
that can be amended (s) 


(0 
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(b) Limitation — Time runs from the date of the decree capable of esecntion, and 


(c) Time for payment fiitd by lAe rfecree — When a time is fixed for payment by 
the decree of the lower Coart, as in a decree for redemption, and the decree 
18 affirmed on apitea], the decree capable of execution is the appellate 
decree Ne\ ertheless, the time for the performance of the condition is not 
extended(t) Thus in GhQn»bynMtal\ ifam Varainftc) the suit was ona 
bond in which interest w as stipulated at 30 per cent and the decree of the 
fir=t Court said that if the defendant deposited the money withm three 
months of dateofthedeexee he would beliableonlyforinterest at 12 percent 
This wasconfirmed on appeal by the HighCourt and the Pnry Council but the 
defendant was not allowed an extension of time till three months after the 
decree of the Privy Council Ontheother hand m VoorilliT E’en! JfcdAfx) 
a rent decree rendered a tenant liable to ejectment if the rent was not paid 
within 15 days This was confirmed on appeal and it was held that he 
nould be protected from ejectment if he paid within iSdajs of the appellate 
decree In a more recent ca«e Mooherjee. J , said tlmt the balance of 
judicial opinion is in favoar of the view that when time is fixed by the 
decree of the lower Court for the payment of money, and the decree u 
confirmed onappeal, tune runs from thedate of the decree of the Appellate 
Court fy) It IS submitted that the correct view is that the appellate 
decree, not being coinp1eteinit«elf, must be construed with reference to the 
decree of the loner Court and that time is not extended The Appellate 
Court can however bj its decree alter the time of payment, and should so 
frame its decree as to make it clear whether or not it intends to do so (s) 


(d) V<sn« proj1/4 — >Iesne profits can be ordered from the date of institution of 
the suit until the expiry of three years from the date ot the decree This 
means the decree capable of execution, so that if the decree is confirmed on 
appealthree years run fromthedateof the appeUate decree (a) But though 
the decree to be exeented is the appellate decree, x ct the terns of it must 
be ascertained by reference to the decree of the lower Court Therefore 
when the original decree gave rae^oe profits from the date of its decree till 
the date of delivery ol po««e««ion and was affirmed by the Privy Council, 
and the plaintiS got posiession frubse<iuent to the latter decree, he was 
entitled to mesne profits from the date of the Original decree (6) 

(ii) Th' decree to be executed must be a tubetelmy decree —~A obtains a decree against 
j9 aaid £' S suw J tvr ssvJir fAw <ki Ciir grwaii o/ /orcK?, SiVef 

the decree is set a«ide as against him A cannot execute the decree as agamst B for the 
decree docs not subsist as against B But he may execute the decree as against C for 
the decree is a subsisting decree as againrt C (e) 
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(ill) Tht dtCTtt lo be ertcftfd mual be a decree of tch ch erecution la not barred by 
(he hic of Umttalion , — See Limitation Act, 1908, arts 182 and 183, and see notes to 
sec 48 below 

ExeCQtlOQ of orders — The term '* order ” is defined in sec 2, cl 14, as the formal 
expression of anj decision ofa cmlCourtwhiehia not a decree An order under sec 34 of 
the Guardians and ards Act 8 of 1890 directing a guardian to paj a sum of monej out 
of his ward’s estate for the marriage expenses of a person dependent on his ward is not 
an ‘order’ within the meaning of sec 2, cl 14, and it cannot be enforced against the uard 
after he has attained majorita and the guardian has been discharged (d) But an 
order made after the dismissal of a |Mrtition suit directing the plaintiff to deposit 
in Court a certain sura of monea aa remuneration for work, done by the Commissioners 
of partition, is an order within the meaning of sec 2, cl 14, and it maj be executed 
as a decree («) 

Merger of decree — As to merger of decree of the first Court m the decree of the 
Appellate Court see Gejroj s .SiraMi AnfA (/) where all the cases are reviewed Seealso 
notestoO 9, r 13, ‘ Hearing of application after diS]>osal of appeal ” 

37. [ s. 6-J9, 2nd para. ] Xlie expression ** Court winch 
passed a decree,” or u'ords to that eSect, 
pa?«*ert“a slmll, 111 Tclation to tlio executiou of decrees, 

unless there is anything repugnant in the 
subject or context, bo deemed to include, — 

(a) where the decree to be executed has been passed in 
the exercise of appellate jurisdiction, tlio Court 
of first instance, and 

(b) Mhere the Court of first instance has ceased to exist 
or to have jurisdiction to execute it, the Court 
i\hich, if the suit wherein the decree was pas'ied 
was instituted at the time of making the application 
for the execution of the decree, would have jurisdic- 
tion to try such suit 

Cbanffes Introducel In the section — This section differs from the corres 
pon ling eection 019 of the Code of l^S2ln that the cxjiression the Court of first instance 
in chuce (a) has been substituted for the exjiresuon th- Court which j>a«v»d the decree 
agamrt which the appeal was preferred ’ Aa to the effect of this alteration see notes 
below 

"Court Which passed a decree ’ — Vetum 3^ indicates the Courts b\ which 
decrees ma\ be execute*! A decree rasj be executed tither be the Court which jms'ed 
It or b\ the C<mrt to which it is s-irt for execution it ma\ al-o be exeruted ba the 
Court to which It is tptii'fcrml un ler eee 21 sbote ig) The j r»-*“nl section exj bins 
the mesniiis of the ei]>ros«ion ( «wjrt which | sk'CsI « de« rre 
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The expression ‘ Court which passed a decree’ incJndcs not onlv the Court which 
a-tualh pas cd the decree hut the Courts menttoned in clauses (a) and (h) of the pre*ent 
section The follonm? rules are dcducibte from this section and «ection 38 — 

I Uherc the decree to l>e executed la a decree of a Coart of first instance, the 
proper Court to execute it is the Court of first instance 

i U here the tlecrce to t>e executed is a decree passed hr n Court of first appeal 
the proper Court to execute it is al«o the Court at firit instance 

8 \V here the decree to he executed is a decree passed hr the High Court in second 
appeal then also the proper Court to execute it is the Court of first instance Thus 
where a suit is instituted in the Court of a ‘'uhordinate Judge and an apped from 
the decree IS preferred to the Diatncl Court, and a second apptal is jireferred to the 
Hiiih Court, the proper Court to execute the decree of the High Court « the Court of 
hr«t instance that i the Court of the 'iutiordinatc Judre Vnder the Code of 
‘•e ot'i para J of which the present section ts in the mam a reproduction, the proper 
Court to execute the decree would fe the District Court, the expression there u ed 
liein,. the Court axhith passed the decree a-'sinsl which the appeal wras preferred. -^s 
a matter of practice ho\re\er the t ourt of intermediate appeal nexer executed decrees 
pa eti 1 1 the Hi,,h C oort m ecLond appeal The «ul ititution of th" expression ‘ Court 
of first in tjitice mclause <a| of the present sectionfor the expression Court which 
pa sed the decree against which the appeal was preferred puts legisUfire recognition 
to the practice foil wed by theCourtswhen the pteseut Code was enacted 

4 ^^here the Court of first instance hs» ccosrd tj tzft the onir Court that on 
exe'’u‘e the decree is the Court which at the time of malong the application for execution 
would hare jurisdiction to tr} thesiut in which the decree iras passed The application 
for execution must be made to that Court But if the application is to execute the decree 
lit the attachment and sale of lamoraMe propertv not sitoate within its jurisdiction, 
the Court must nererlhelcss entertain the Application, and then transfertheapplicstion 
to the Court hanng territorial jurisdiction Thus m Sreirtnih x PriyinofA (A). R wnt 
decree was pas ed hr the 3rd MaQ«iff s Court at Bhanga That Court was then aboli'h*'^ 
and becaffic the Court of the Jnd Monsiff at Copalgmnje The rent suit fell tnllua 
the pecuniarr limits of the JndJtonstff at Gopalgunje and therefore the Court at Gopal 
gunje was the Coort whitb paosed the decree under etc 37 (b> Tho application to 
execute the decree was therefore mad" to the Gopalgunje Court But the application 
was to execute the decree by the attachment and eale of immoTahle property, not withm 
the jurisdiction of the Gopalgunje Court but within the jurisdiction of the lat Mun iff ® 
Court at Bhanga Iseverthcless jt was held that the Gopalgunje Court had jun diction 
to entertain the application, but that itabould not it«e]f order the sale of propertv out'ide 
Its juri-diction but should transfer the application to the Bhanga Court for znaLing and 
executing the order for sale Mitter, J «8id that the Copalgunje Court did not function 
merelr as a sort of po»t office for receiruig and transouttmg the application but that it 
could determine questions as to the execotal ilrty of the decree A Court vested with 
the powers of a Court of Small Causes eeasei to exist as a Court of femail Causes when 
tho-e power* are withdrawn (*) K Court does not cea«e to exist merclv because jt* 
head quartersaro removed toanotberplaeo orliecausethelocalliiaitsfj) or the pecuniary 
hniits of Its juriidiction (1) are altered 

V 5 Where the Court of first instanew has eenwf to Anie j in •'fiction to txteutt th« 
'V.f«e — In thiscasclheCourt of erecolion 13 the Court which at the time of tho application 

1^1 (10311 5S Oi) 83. 13» I C IIX t3I) tfl letehman i SMJ«n J/o*an (ISSl) C Cfll 
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would ha^o jurisdiction to entertain the suit in whicli the decree Mas passed But the 
juri'diction of the original Court 13 not entirclj excluded A decree is passed bj Court \ 
directing the sale of immovable properta within its jurisdiction A/i'er the decree and 
before the application in execution for sale, the property directed to be sold is transferred 
bj the Local Government 8 notification from the jurisdiction of Court X to the jurisdiction 
of Court Y Has Court X jurisdiction to entertain the application for execution and to 
order the sale of the property T According to the Calcutta decisions, both Court X and 
Court Y have jurisdiction to entertain the application, but if the application is made 
to Court X, It should not itself make an order for the sale of the property, but transfer 
the application to Court 1 for making and executing the order for sale (1) The Aladras 
decisions have not been consistent In a ca«e of 1907 it was held that Court X has 
jurisdiction to entertain an application for execution, but the qustion uhether it could 
itself order the sale of the property Mas not decided (m) In a case of 1D14 it was said that 
Court X has no jurisdiction to entertam the application (n), hut this was overruled in a 
Full Bench decision in 1919 alhs C J , observed that the poM-er of sendmg the decree 
to another Court was sufficient to meet the case The learned Chief Justice construed 
see 15.) as conferring upon Court Y jurisdiction to entertam the application for execution 
but Mas of opinion that the section could not be construed as takmg away from Court X 
the power Mhich it had according to the unbroken current of authorities of entertammg 
the application (o) In a case decided in 1927 it was said that Court X has power to 
entertain the application for transmission to Court Y but has no poner to sell the pry 
ip) 1^32 a Full Bench of the Madras High Court distinguished notifications 
which effect a change of jurisdiction in the future from those ahich eficct a transfer of 
past busmess , and held that sec IfiOonl^ applied to the latter If the notification only 
eSects a change of jurisdiction for the future Court Y Mhich passedthe decree has jurisdic 
tion to entertain the application and to execute the decree, though the decree holder 
roaj as a natter of convenience appl> to Court \ to transfer the decree for execution 
to Court Y (q) But a Court to Mhich a decree is transferred for execution has no 
jurisdiction to order cither the attachment or sale of immovable property, if at the time 
of the order such Court had no territorial jurisdution oser the property (r) 

Cl (b) “ Ceased to have Jurisdiction to execute ' —A Court does not cea«e to 
hare jurisdiction to execute its decree, because it is abolished and rc establisLed (s) or 
merelj because its business is transferred bj the District Judge under the Act consti 
tutmg It to another Court (t) or because the area in uhich the judgment debtor resides 
IS transferred from its jurisdiction to that of another Court («) \thcre an order Mas 
made bj the High Court of Calcutta rejecting a petition for leas-e to apjwal to thi I’rn \ 
Council and directing the petitioner to pas the respondent s costs but the order nas 
silent as to the Court bj Mhich it was to lie exteuted it Mas held that the cirtumstancc 
that the Hiah Court on its appellate side does not in practice execute its omti decrees 
end orders did not make that Court, asitgccd the execution of the order a Court that 
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had ‘ceased to hare jurisdiction to execute ’ its deereo (t) [0 45, r 15) I>or does a 
8 Court which passed a decree ‘ cease to hare junsiliction to execute it,” because after 
the passing of the decree a partj [< y , Court of Atards) is added in execution who, had 
he been a part} when the sml wfterein the decree was passed was instituted would hare 
depnred the Court of its jurisdiction (ic) In a Aladras case (i), the Court said with 
reference to cl (b) of the section ** In fact this portion of section 37 of the Ciril Pro 
cedure Code clearly has reference to transfers of territorial jurisdiction from one Court to 
another 4. Court which passed a decree does not fose junsdictiori to execute it mereJ} 
because subsequent to the decree its pecuniary jurisdiction is curtailed If the 
successor oi a Judge who passed a dewe has a more hmtUd lari’^diction so that he 
could not base entertained the suit, he may j-et entertain the application for 
execution (y) In appt} mg this section the nature of the cause which put an end to the 
jurisdiction of a Court is immateruil (s) 

What d6Crees may be execoted — See note under the same bead to sec 30 on 
p 151 aboxe 

Courts by ta’hich Decrees may be executed. 

38. [S. 223, Is para ] A decree may be executed cither 

Court by which deetts by the Court which passed it, or by the 
lusy be exeeutco Court to which it IS seut for executiou. 

Courtwhichpassedadecree— Seenotestosec 37onp J 53 under the same beading 
Court to which It Is sent for execution —This would be under sections 39 
and 40 

Jurisdiction of Court executing a decree— The followmg are the leading rules 
relating to the jurisdiction of Courts executing decrees — 

RrzE I — court eon execute a decree m tcAicA tie tuijcct matter of the toil or of the 
nppfieolion /or execution u property tiluate ** entirely outeult the local limits of its juris 
tlif/jon —Territorial jansdiction la other word«, js a condition precedent to a Court 
executing & decree (a) 

Lxceplion 1 — The Coiirf uAicA parsed « decree for the enforetment of a mortgage 
of immovable property haspouerin execution of its decree to order the sale of such properly, 
though it may be Situate beyond the local limits of itsjuriidiclion — A sues B m a Court 
ID district X on a mortgage of twoproperties, one situate m district X and theofherin 
district Y A decree is passed for the sale of both the properties The Court m district 
\ haring jurisdiction to entertain the suit in respect of the property situate in district 1 
(s 17) has also jurisdiction to sell that property in erecafioir of its decree, though the 
property is situate AeyondifSiwnsdteiion ft is nofCoundiosend the decree forexecufiuu 
fts regards the property in district \ to the Court of that district undersec 39(c), but 
It may do so (5) In the latter case the decree as regards the property m district Y may 
be executed by the Court of distnet Y (c) See also notes to sec 17 


\ 


(0 IJirra rerthad % lik iptniro (1881) 0 Cal 
_01 

(It) Bandooy A flrefnyrao (1011) 39 Bran 66» 
.5 I C JOO 

<x) rnSatatami ^a>iv ^irosu (1019) 

4. 3U<i 4fll, 464 51 1 L ll>. 

O) Jib! $ ''attar V ilotiim J/oAnn (1933) 
3* C W > 079 ( 33) A C 684 
(0 s JM I (1693) 17 Bora 16' 

(a) ; rrm ( hand \ llothvda i)tn (18JO) 17 <^1 
C "U3 Jtrvf Vanlop <t fia r Jagm 
MflIA 1191.) 39 Cdl 104 It I C 417 
^ Jmbita V J/aitiliion, Bvan Qffiee llOM) 




97 Cal 67 1®8 I C 43 (J9)A C 818 
‘•wnntA s Privanalh (1931) 58 Cal 83- 
13' 1 C 149 ( 31) A C 312 


(r) At! ralth V Saltan •tingti (1918) p B 
no 43 p 152 46 I C 0 Jagtrpath 
\ 2>i;./'an((l»J5)'”Cnl 871 



EXECUTION. 


157 


Exception II — Where ' ciJterlhepasBxngofaiieCTee" ina “ jni< for the enforcement of a 
morigoge " the xchoU of Me \ mmovahlt property included therein falls, by transfer ofjurtsdie 
ho i, ictlhin the local hmtts of the jurisdiehoH of another Court, the application for execution of 
the decree, according to the Calcutta ruhngi maybe made either to the Court uhich passed the 
decree {though the property \S no longer uithin its jurisdiction), or to the Court icithin the local 
limits of whose jurisdiction the immoraWe property falls by such transfer, but where the 
application ts made to the former Court, tt should not itself order the property to be sold, but 
should transfer it to the laHtr Court for passing and executing the order for sale (d) See 
note to s 37 “ Court nliieh passed the decree, ’ m!c 5, p 154 

Exception III • — The salary of public officer or of a servant of a Eailway company or 
local authority may be attached by a Court though the disbursing officer may not be within the 
local limits of the Court s jurisdiction See 0 21, r 48, and notes thereto 

Rule II — Where a decree has been passed for the payment of money, and the decree 
holder applies for attachment and sale of immovable property {belonging to the judgment 
deb'or) which forms one estate a part whereof ts situated within the local limits of the juris- 
diction, of the Court executing the decree and part beyond such limits, the Court executing 
the decree has Me poirer to attach and sell the whale estate including the portion situated 
beyond thelocalhmits of its junsdictian See O 21, r 3, and notes thereto 

— Whether a Court to whtek a decree has been sent for execution under s i^has 
jun*dietion to execute the decree, tflhe amount of the decree exceeds the limits of the ptcum 
ary jurisdiction of the Court t There is a condict of decision as to whether the Court of 
execution is restricted to the pecuniary limits of its )urisdictiOD To put the question 
in a concrete form, if a decree for Rs 7,000 is sent for execution to a Court whose 
pecuniary jurisdiction does not exceed Rs 5,000, can the latter Court execute the decieo f 
Yes, according to Madras (e) No, according to Calcutta (/}, Bombay {g) and Patna (A) 

Rule IV — Where the decree sought to fce executed w passed by a competent Court, Ms 
Court will not be deemed to be incompetent to execute the decree merely because by reason of 
the amount of interest or mesne profits ascertained for a period subsequent to the institution 
of the suit, the pecuniary limits of the jurisdiction of such Court are exceeded — A obtains a 
decree against B for Rs 4,000 and interest in a Court of which the pecuniary jurisdiction 
r limited to Rs 6,000 A then applies to the Court for execution At the date of the 
application for execution, the total amount of the decree by reason of accumulation of 
interest exceeds Rs 5,000 The Court has jurisdiction to execute the decree All the 
( ourts are agreed on the point (>), for if the Court bad jurisdiction at the time of the 
institution of the suit, incidental causes such as the accumulation of profits or interest 
or a rise in price will not atlect its jurtsdiction See notes to s C 

Rule V — 4 Court to which execution of a decree ts transferred has no jurisdiction to 
order either the attachment or sale of immovable property in ertculion, if at the lime of the 
order suck Court had no territorial jurisdiction oier Me properly (j) 
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CniL PROCEDUPE CODE 


Powers of executing Court— Court executing a decree cannot go behind 

the decree — \ Court esccutmg a d“CKe cinnot go behind the decree It must 
tahe the decree as it stands (t) It has no power to entertain anj objection as to the 
Tahdity of the decree (/) or that it was obtained bj fraud (m) or as to the legalitj or 
correctness of the decree (n) tg , an objection that the decree sought to be executed was 
passed against a wrong person (o) or that it was passed against a lunatic or a minor not 
properlj represented (p) The reason is that a decree, thougli it inaj not be according 
to law IS binding and cQnelu«i\e between the parties until it is set aside either in appeal 
or reTision (</) For the same reason the Court executing a decree cannot alter varj or 
add to the terms of the decree (r) e\en by consent of parties (s) A Full Bench of the 
Calcutta High Court has held that wl en a decree is made bj a Court which apparently 
had not jurisdiction to mal e it the executing Court is entitled to refuse to execute it (1) 
That High Court has construed the word apparently to mean that the decree appears 
on the face o* it to have been passed by a Court wliichhad not jurisdiction («) 
Accordingly when a Court jiassed a decree in terms of an award under the Arbitration 
Act 1899 the Cilcutta High Court held that the Court of execution was entitled to 
refuse to execute it hut as such awards are under s 15 of that Act enforcihle as decree* 
the High Court directed the application to be treated ns an application to execute the 
award (i) 

A Full Bench of the 1 angoon High Court has expressed emphatic dissent from tl e 
Calcutta decision and holds that it is against public policy and good sense tl at the 
lalidity of the decree should be questioned by the executing Court (u) 

In a case in which an application was made to execute a final decree after the preli 
ininaiy decree on which it rested had been set aside on appeal a Division Bench of the 
Calcutta H gh Court held that as the final decree iras superseded the Court of execution 
had power to determine whether the decree was a valid and operative decree and to 
refuse to execute it if it was no longer operative (r) This was approied by a Full 
Bench of the Calcutta High Court (y) llanktn C J observed that tlus case had not 
been considered m the previous Pull Bench case (s) 

B It a decree passed against a person who ivas dead at the date of the 
decree without bringing his legal representative on the record is a n llity and 
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it cinnot be* c\cciitcd ogninst J]|« estate (a) As to "wliethcr a decree pis«cd by 
a Court T\Iuch Ins irreguhrlj assumed jurisdiction can bo executed, see 
notes to 8 21 section 21 and execution proceedings ” As to the powers 
of a Court to which a decree IS transferred for execution, see notes to sec 42 and 
O 21. r 7 

Construction of decree by executing Court — if the decree is free from 
arnbiijuity the Court of execution is bound to execute it whether it be right or wrong (i) 
But though a Court executing a decree cannot go behind the decree, it is quite competent 
to construe the decree where the terms of the decree are ambiguous, and to ascertain 
its precise meaning, for unless this is done the decree cannot be executed If tlie decree 
creates a charge on property in which the judgment debtor had a widow’s estate, the 
executing Court has jurisdiction to inquire if the chaige continued after the widow’s 
death and if it coul 1 be enforced against the property in the hands of her legal represen 
tative (c) The construction of a decree must bo governed by the pleadings and the 
judgment (rf) And the Court should, if possible, put such a construction upon the 
decree as would make it in accordance with law (<) ^\hen a particular construction 
has been put upon a decree in a former execution proceeding it is not open to the Court 
in a suh'sequent application to treat that construction as erroneous Sm note to a 11, 
“ Orders in execution proceedings,” on p S7 above 


39. [S. 223 2nd, and 3rd parax.] (j) The Court which 
passed a decree may, on the application of 
Transfer of decree tlic decrec-holdcr, Send it for execution to 
another Court, — 

(o) if the person against wliom the decree is passed 
actually and voluntarily resides or carries on busi- 
ness, or personally works for gain, within the local 
limits of the jurisdiction of such other Court, or 

(b) if such person has not property wthin the local 
limits of the jurisdiction of the Court which passed 
the decree sufBcient to satisfy such decree and has 
property >\itliin the local limits of the jurisdiction 
of such other Court, or 

(c) if the decree directs the sale or delivery of immov- 
able propckty situate outside the local limits of the 
jurisdiction of the Court which passed it, or 
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41, [S. 2S3, 4 th para.] The Court to wjjjcli a decree h 
♦^ent for eXi*ru(ion ‘?hnl{ certify to tfje Court 
uhich it the fact of *111011 execution, 

or where the former Court faik to eveciitc 
the ?anie the eir<MH»staiices attending such failure. 

Certify —Th'* fourt of rswulinn ciw't the r-f thf <-a»^tation to 

th'-Coort ifhich(u»v^l th* «r>'l tran^frrrr*! it f<>/ rtwwtt' n WTirn th^ rtruCiaf*" 

I' M-nt Ui> trari'ffm* ( ourt t»> 1 ar** (}|,> fjts-uti n (irtr mlir;? , until iL'A 

tfi«* <!c» m rf't* in ihe < «nrt (r) The (Vrurt «« ni‘t l^oun'l to rerlifj fiilar? 

•>{ t ae* ution il tlifr fl^rn-e h*'! to ntiLr »noth,*r *ttem{ t («rj The Oudh Court 

ha? hrJ 1 tJjAl though l}«* tTAti'f, r«>e Court after fi*rtifii*ati'»n to harr junvlKtion 

f'lrthff to ext*< utr thr «l«rH tt Ini {xiarr t« »n ohj'rti n wVen l-eftn* «t »n 

'■1‘pti.i <r( anMhiJi,; ilonr «n the foue* of the r‘a^«utio^ pffvi'eilmji (aim Ij >t (*1- 
M« n- nuiiJi i« Kffi ,i! jn\ fii> sili> mule on areount of jh* iWrre to the Court »hifh 
Oh il •< oi jI'h,. nut imoiiiit t» a <<"rtifinlion under t}]i< (xvtmn (y). In ■ RorftUty t»‘* 
It wai iAxi th «{ till Ml tmn on/» «i<4rt» tluit the C'^urf of rte<^«tiofi thouM hfvp ihc Ct'Oft 
"lui K tin (lit of wliAt h»» hai'jtrn'tl >i> the oxrcuttOR |sh Tht^ i* 

ino rrt^ t, f ir th** iirtiliialo i« a r«rv «mi>>inint st/-}) , it i-* a fonnJilJty »hi<h ta* 
uf lUurRURins tlw jun'-lMton of ihr tranifrht* Court «R'l i* 
niideic fdiluji to * nt ut< <»r after thr f'ourt lui* «**«TUtril »« fur «• >l ran (a). 


42. (s. 22S ] The Court executing a decree <ent to it 
‘•linll hare the snne powers in executing 
ratin'!!:'.” dccrcc as if it liad l>sen pa^cd hy 
Itself AH persons di^oheying or obstruct- 
ing the execution of the tlccrcc sliall be punishable by such 
Court in the same manner as if it had passed the decree. And 
Its order in executing such decree shall be subject to the same 
rule*. Ill respect of appeal as if the decree had been passed by 
Itself 


Powers of Coort execoUng traasrcired decree — -Tiic Court osocating # 
transferred <l«*crre has the lame i»o«er9 as jf the decree had leeu paved I’J 
huccpssne execution spjdiratioBS must be nude to the tran-fercc Court and Jl? jam- 
tlictioa continues until (1) the oTccution procmlwg u withdrawn from it or (J) it b** 
certiSed under g 41 esecution or eaecatioa as far as poisiWe, or failure to execute 
The mere striking oS or rejection of an execution application for some infonnahtj' 
the application does not ternuBatr the junsdietKHi ^ the transfeni« Court to esecots 
the clixjree or render it nectssaiy to send a certifieato to the transferor Court (c) H 
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it cinnot be executed ngnmst Ii« estate (a) As to whctlicr a decree j issetl bj 
A Court u iich has irrcpuhrlj assumed jiiruilictiun cm be executed see 
notes to 8 21 section 21 and exctuti n proceedings As to the powers 
of a Court to winch a decree is trAnsfenvd for execution see notes to §ec 42 and 
O 21,r 7 

Construction of decree by executing Court — If the decree is free from 
ambiguitx the Court of execution is bound to execute it whetl cr it be right or WTong {b) 
But though a Court executing a decree cannot go behind the decree it is quite competent 
to construe the decree where the terms of the decree arc ambiguous and to ascertain 
its precise nieaninc for unless this is done the decree cannot be executed If the decree 
creates a charge on property m which Ibe judgment debtor had a widow s estate the 
executing Court has jurisdiction to inquire if the chaise continued after the widows 
death and if it could be enforced against the propertj in the hands of her legal ropresen 
tatire (c) The construction of a decree must bo governed bj the pleadings and the 
judgment [d] Vnd the Court should if possible, put such a construction upon the 
decree as would make it in accordance with law (<) hen a particular construction 
has been put upon a decree in a former execution proceeding it is not open to the Court 
jn a subsequent application to treat that construction as erroneous See note to s 11 
Orders in execution proceedings on p 87 above 

39. [S 223 2nd, and 3rd para-t] (1) Tlie Court hicll 
passed a decree may, on tJio application of 
Transfer of deem tlic dccrce Uoldcr, Send it for execution to 
another Court, — 

(n) if the person against whom the decree is passed 
actually and \ohmtariIv resides or carries on busi- 
ness, or personally works for gam, within the local 
limits of tlie jurisdiction of sucli other Court, or 

(b) if such person has not property within the local 
limits of the jurisdiction of the Court Tvliicli passed 
tlie decree sufficient to satisfy such decree and has 
property within the local limits of the jurisdiction 
of such otlier Court, or 

(c) if the decree directs the sale or dcll^ery of immo\- 
able propel ty situate outside the local limits of the 
jurisdiction of the Court which pissed it, or 

(«) Jk 
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Powers of executing Court— Conn execeting a decree canoot go behind 

the decree — V <'o<irt cMrtitinjj ft t’ofw rii)ji.t pi* llf deem* It niu*t 

talic Ibc ilrrrrr as it stands (t) It lias n»> j>r*»ur l« rt»in «n\ <>hj'*ctliin ns t<> {In' 
salidit} of file «lc<rco </J or tliit if was nMiuiml In frsHi! (w) or as to the Irjrald.r or 
i f>rmlHr“s of tho doerco (b) « 7 , ftti m tint tin* df^rrr aowpht l<> l*o rjrcutnl «*« 

{list'd npflinst n lining inraon «r tlmt it was fus-snl asninsf a lonslie or n minor m t 
i'lMjvrU iT}w<=*nlMJ (/) Tiir rra**»n is that a ilocrr^, tluniph jtmai not ]s> acrordinr 
f< law u bmdiiv and rniiiitnnr LoIhwh tlir partus until it is N't aside either in Bj'p'al 
of rt 1 i-i iti (7) I'or the Mnir rrnsi>n llw (oiirt oaetutinp a desfcs* cannot nHcr, vaf\ i r 
add to the terms uf the deirw (r) eirn l>> ronsenl of {«arti'* {*). A Pull IVnch of tie 
(.ainitln Ifigh t ourt hts held that when it derreo is made In a Court nhleh ‘opinrrntir* 
Ind not jnn-dirtion to mahe it. t lie ixeeutiog Court is entitled Jo refuse toeieciite it (rj 
Unit Hull < ourt has const nil d the aord * apparent Is to mean that the liecree appears 
n tin tsfo u to hftse hi>eyi p.isM'i} l»s ft Cslirt sildfliliad not pmsdirfion (“). 
A<i Tiimpls when a ( oiirt passed a ilerrt-e in term* of «n award under the Athdratun 
\<t lv<)* till t ikutta Ifi.h (iiurt Inld tint the (<>urt cf esecidi in was cntitleil to 
refiisi t t ’ll I nil jt hut as kii h awards ate uniter a 15 • f that Art cnforciWc as «!ccrrcs 
tilt Hyh < nirt iJiniti 1! the apploatwiM t<* W iniited as an application to erecntr tf e 
award (il 


AridJJl'nih *f thi I'anpurfi llit’h Court hassxprissed emphsfiv iJi'sent from the 
Calcutta decision and holds that it m acamst putdie jusliej and gorxJ »en«r that the 
ralidit} of tilt dccne shuutd lie nnestii*nf«J hi the exceutinp Court (tr) 

In s case IQ whuh an appiieatnn was msih t«< execute a final decree after the pfclt* 
tninary deer«?e on which it rcstcil had l>een aei aside on appeal, a Diitsion Ilench of the 
Caicutift Kigii Cyiift Iw Id that as the fmil decn'c itaa #»prrvil«l the Court of cxeculi >n 
hail power to defcrmino uliethor the decree was a valid and npcralne deerw* and tf> 
refuse to execute it if jl was no longer operatire (x) This was approved hr a Full 
Bench of the Calcutta Hiab Court (y) liankm. C J , ohwreed that this case had not 
been considered m the preiioiis £uU Beoeb ni<e (;) 

But a decree pis«ed ogain't a jierson «li»i was drnilnt the dale nf the 
Occfoe without bringms bia lefnl reprcsciitalire on the record is a nwffily. and 
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il cmnot be c\ecutc<i ngfiinst his estftle (n) As to i\hctlier ft decree pi««ed l>\ 
a Court n iich his irregularh a«-sunie«l jurtsdicti n cm f>e ciccnfed see 
notes to 6 21 section 21 anil exeeuti n priceedings \s to the powers 
of a Court to w luch a decree is transferred f r execution see notes to sec 42 and 
O 21. r 7 

Construction of decree by executing Coart— If the decree is free from 
ambijuitv the Court of execution is bound to execute it whetl er it be right or wTong (t) 
But though a Court executing a decree cannot go behind the decree it is quite competent 
to construe the decree where the terms of the decree are ambiguous and to ascertain 
Its precise meaning for unless this is done the decree cannot be executed If the decree 
creates a charge on property in which the judgment debtor had a widows estate the 
executing Court has jurisdiction to inquire if the charge continued after the widows 
death and if it could bo enforced against the property in the hands of her legal represen 
tative (c) The construction of a decree must be gorerned by the pleadings and tbo 
judgment (d) And the Court should if possible, put such a construction upon the 
decree as would make it in accordance with Itvr (e) M hen a particular construction 
has been put upon a decree in a former execution proceeding it is not open to the Court 
in a subsequent application to treat that construction as erroneous See note to e 11, 
Orders in execution proceedings on p S7 abore 


39. [S 223 2nd, and 3rd para*;] (]) The Court which 
passed a decree may, on the application of 
Transfer of decree tliG decrec-holdor, Send it foT exccution to 
another Court, — 

(a) if the person against whom the decree is passed 
actually and \oluntarilj resides or carries on busi- 
ness, or personally works for gam, within the local 
limits of the jurisdiction of such other Court, or 

(b) if such person lias not property within the local 
limits of the jurisdiction of the Court which passed 
the decree sufficient to satisfy such decree and has 
property within tlic local limits of tlio jurisdiction 
of such other Court, or 

(c) if the decree directs the sale or cleli\cry of iramo\- 
able property situate outside the local limits of the 
jurisdiction of the Court which passed it, or 
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Powers of executing Court— Court executing a decree cannot go nelilnd 
the decree — \ f nn n «Wiw c-»ni t p Iflir I tip iltcrfp It nut 

take ll 0 (lerrce oji it ^tan U (t) It I at n fn 1 1 r t< «ntrrtnln ana f 1 jrctj n t tl p 
anil litj of tl c <ieprr<. (/) or tl at it v«*» « I tainp 1 I a /rau I {r ) < r aa t tl c Ipgal tr or 
correct t chs of tl p ilccrw (») nin ti n tint tl < ilpcrrP » u^bt lo )x* ripcutd ua» 
pasapd npamat a wp ng jicn*^ ti (o) r t) it It «aa pa* c 1 »"t r 1 matic c r o r iinor n t 

I ro^-rrh roprc'cntp 1 (/ ) Tin rca*' n tl at a i1 t! i gli it m"> n t I** accor I t ■* 
t la« 1-* b n J ng an 1 r ncJw'MP J«t«o<ii tlo ptrfi •* ut fil It m 5«i Jpciflpr in aj pcil 
r rcM. I II (^) 1 r tl p Mnip rpn« n tl p (.< tirt tscculinz a dpcfvr" cannot alter i r 

nd 1 to tl p tcrmi f tl p cicertp (r) cion 1 > c n«Pi t <f |wrt « (*) A lull Iknch « f tl p 
Calcutta iri"h C iirt I a^ I cl 1 tl at v) < n a drerro k n a le I \ a ( iirt « I ich apivircuth 
I a I not j n 1 cti n to inaKp it tl p pxpputinj; C iirt m entitle 1 to ref i«c to cxcci tc it (0 
Flat High C urt I ai con«tr p I ll p » rd ajparmth ton ran tl at tl c decree apKar* 
untie (ace ‘ it to luxe been pa* el l\ a C iirt ailieJiluad r t j irv* liction (“) 
Acc r 111 ph ul en a C irt p.a«.«e 1 a dccni In terms of an a\inrd imiler the Arl it rati n 
Act lb tip ( kl utta ( «rt I Id tliat tie t urt of ejeciti n was entitle! to 

ref ive t ew tc it but as « ich a cards are « nder » lo of tl at \ct riif rcihle as decrees 
tbe II gl C rt <J reetp I lie appl ati n t Ik treate 1 as an aj plication to rxecutc the 
axrnrd (i) 

A I ull Jiencl of tl e I ancoon If ^li Court I as exj res«p 1 emj list c di»«cnt fro”* ^ 
Calcutta decision ar d 1 ol<!s tl at d is a'^inst p ibt c iwhcx an 1 g •oil sense ll 
laliditj of tit decree si oul 1 l<e q esfj ne f 1 1 tie eieeufing t urt (ir) 

In A case m nl ch an npil cation was made t esc cute a f na| decree after tie pnli 
minarj decree on nliich it rcste t I a I been set asi te on nj peal a I> \uion Bench of Ihe 
Calcutta High Court 1 el 1 tl at as ll e fnol decree was s ipcrviJcil lie Court of ewcul* n 
had po\ er to determine « I ether the decree was a a-al I and opernlire dcerct an I to 
refuse to execute it if it was no loigcr operatuc (t) TJ is a as approxed be a 
Bci ch of the Calc tta Iti^lx Court {J) 1 anktn C J oWtxc 1 that tl is case I ^'I 

been consilercd in the prcxious t ill Bend ca«e ( ) 

But a decree passed against a person wlo xras dead at the date of 1*® 
decree wtlout bringing I is legal represmtatire on tie reenr I is a rvlUj 
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Clause (b) — If the judgment-debtor* property is out of jurisdiction the Court 
which passed the decree cannot attach it but must transfer the decree to the Court 
within whose local limits the property may bo (w) 

Clause (o) — As stated m rule 1 under sec 38 territorial jurisdiction is a condition 
precedent to a Court executing a decree If the decree directs the sale of immovable 
property within the territorial limits of the jurisdiction of another Court it must be sent 
to that Court for execution. There is an exception to this in the caso of a decree for the 
enforcement of a mortgage sco exception 1 to Buie 1 under sec 38 above As to such 
decrees the Court maj either execute the docieo itself or send it for execution to the 
Court having local jurisdiction (n) 

Clause (d) — In a Bombay case the Court expressed a doubt whether clause (d) 
of this section enabled a Subordinate Judge to transfer a decree for execution to a Small 
Cause Court where the property attached was within the local jurisdiction of the 
Subordinate Judge (o) 

A decree may be executed simultaneously in more places than one 
A Court passing a decree has the power to send Its decree to more Courts than one for 
concurrent execution But this power should be sparingly exorcised and when 
exercised it would be in many cases proper to impose terms on the decree holder that he 
should not proceed to a sale under all the attachments at once (p) 

Appeal --'An appeal lies from an order rejecting an application for the transfer of 
a decree The reason is that questions relating to the transfer of decrees are questions 
relating to execution within the meaning of s 47 (?) See s 2 (2) 

Madras Tillage MuQSifs Court Act I of 1669 —This Act is a complete code of 
proeedun by itself and the provisions of the Cinl Procedure Code cannot be imported 
Into it except to the extent provided by the Amending Act 2 of 1020 (r) 

Award— An award filed under s II of tbo Indian Arbitration Act 0 of 1800 is 
enforceable under e 16 of the Act as if it were a decree of the Court It may there 
fore bo transferred for execution as a decree under this section to another Court (<) 
So also an award made under rules framed under e 43 of tbo Co operative Societies Act 
2 of 1912 (<) 


40. [New ] Where a decree is sent for e\ecution in 
another province, it shall be sent to such 
om”n VnotLr *in« Couit and cxccutcd in such manner as may- 
be prescribed by rules in force m that 
pro\’ince 


Executed In sucb maimer as may be prescribed by rules In force In that 
province — The manner of execution is that ol the Court which executes the decree 
but as to whether execution of the decree is barred by limitation or not it is the law 
gorermng the Court « hich passed the decree that appi es (u) 
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(d) if tlic Court \\ldch tlic decree considers for 

any otlicr reason, which it slmll record in wTiting. 
that the decree should he executed by such other 
Court. 


(2) The Court wliich passed a decree may of its own 
motion send it for c.xccution to any subordinate Court of 
competent jurisdiction. 

Alterations In the section — ^Tlw wortl« comivlfnl jwri^liotnn" m euh «oc (^) 

arc new 


The Conrt which passed a decree — Se# rcit« to b ST imder the wme head on 
rag"^ lo3 aljo\p 

Another Court —The Ojurt to wlneU the »lren-e w »< nl for execution muxt be a 
Court m Hritwh India (/) Di ereca eannot be aent to Coiirtx cut»i le Ilril»-'‘h India except 
m the case for xilueh acetun 45 niakea apeciil i>roxi<i>fi (j) 

Jurisdiction of Court executing a decree notes under the wme head 
to 8 3S. on p IQoaboxe 

Transfer or decree for exeCUUOD.--A d*<ree hj one Court maj l>c wnt 
for execution to another Court either on the apphcalion of the decree hdder on one of 
the grounds stated in thia section, or b\ the Court nhich p.xx«ed »t of its own motion 
When ft decree u sent bj the Court which pa««e»l it for rxeeulion to another Court, the 
Court sending the decree mint e^nd ft copx of tW decree and other documents mentioned 
m 0 SI, T C, to tijo Court hr which the decree w to executed The latter Ojur. 
must, on recimng the copj of the decree and the other documents eauae the same to 
be filed (0 21, r 1) A mere applieatnn to Iramfir ft decree is not an application for 
execution (A) , and this it particiiUrlt 8» in Charten“<l High Courts where decree* are 
transferred bj tnmuiterial order (•) The decree holder "ho haa applied for exKutmn 
to the Court "hich passed the decree need not make a fresh application to the transfirce 
Court (j) When he has not applied to the Ckiurt which passed the decree he must 
applj to the transferee Court for execution (O 21, r 10) The Court executing a decree 
sent to it for execution has the same powers m executing such decree as if it had been 
passed by itself (s 42) 


Clause (ft) — This clause provides for transfer of the decree if the judgment-debtor 
IS resident in the jurisdiction of another Court The power of the Court under this 
clause to transfer a decree is not confined to the case where execution is sought against 
the person of the judgment deWor The decree holder ,3 not bound to state in the 
application for transfer the mode in which the decree is to be executed. If he satisfies 
the Court that the judgment debtor resides in the junsdietion of another Court, he may 
ask for transferring the decree to that Court without stating anj-thing more m his 
application (I) If tho judgment debtor s garnishee is resident in another jurisdiction, 
the decree must be transferred tliere to serve a prohibitory order upon him (I) 


C/) Aa«urc/«iTiiI V Porj/o (1887) li Boro 29o 
(9) llatan V J^haloo (igo>) 20 Cal 400 J irrre 
Ltil e V I erumal (1Q17) 40 Xbid lOCg 
42 I C 201 

<fi) EArtpal \ TUam SwiTh 11912) 3i iU 306 
, 1* I C 172 

0) Bant I Beharp V \ ara n Dal (1027) U J \ 
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43 CH 301 S6 I C 602 

0) A A Dull V Torapraianna {lO^S) 2 P** 
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(/) Deti7 Drulo} d ( o v Jayaunalh (191^) 
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Clause (b) — n the judgment debtor’* property is out of jurisdiction the Court 
vhich passed the decree cannot attach it, but must transfer the decree to the Court 
within whoso local limits tho property may bo {m) 

Clause (c) As stated in rule I under Bee 38 territonal jurisdiction is a condition 

precedent to a Court executing a decree If tho decree directs the sale of immovable 
property within the territorial limits of tho jurisdiction of another Court, it must he sent 
to that Court for execution. There is an exception to this in tho case of a decree for the 
enforcement of a mortgage , see exception 1 to Rule 1 under sec 38 above As to such 
decrees the Court may either execute the decree itself or send it for execution to the 
Court having local junsiliction (n) 

Clause (d) — In a Bombay case, the Court expressed a doubt whether clause (d) 
of this section enabled a Subordinate Judge to transfer a decree for execution to a Small 
Cause Court, where tho property allachcd was within the local jurisdiction of the 
Subordinate Judge (o) 

A decree may be executed stmuUaneously in more places tbau oue -* 
A Court passing a decree has the power to send its decree to mote Courts than one for 
concurrent execution But this power should be sparingly exercised, and, when 
exercised, it would be m many oases proper to impose terms on tho decree holder that he 
should not proceed to a salo under all the attachments at onco (p) 

Appeal.— An appeal lies from an order rejecting an application for the transfer of 
a decree The reason is that questions relating to the transfer of decrees are questions 
relating to “execution” within the meaning of s 47 (g) See s 2 (2) 

Madras Village Monsif 3 Court Act I of 1869 —This Act is a complete code of 
procedure by itself« and the provisions of the Civil Procedure Code cannot be imported 
Into it except to the extent prorided by the Amending Act 2 of 1D20 (r) 

Award.— An award filed under e U of the Indian Arbitration Act 0 of 1800 is 
enforceable under s 16 of the Act “as it it were a decree of the Court ” It may there 
fore bo transferred for execution as a decree under this section to another Court (<) 
So also an award made under rules framed under a 43 of the Co operative Societies Act 
2 of 1912 (0 


40. Where a decree is sent for execution in 

another province, it shall be sent to such 
courtVa^^nother^vMincV* Court and cxccutcd in such manner as may 
be prescribed by rules in force in that 
pro\’ince 


“ Executed in seeb manner as may b9 prescribed by rules In force in tbat 
province ’ — ^The manner of execution is that of the Court which executes the decree, 
but as to whether execution of the decree is barred by limitation or not it is the law 
governing tho Court which passed the decree that applies (u) 
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, ^ ^IC S3S,raj>AO 818 
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41. [S. 283, 4ih parn.] The Court to which a decree h 
sent for execution shall certify to tlie Court 
which j)assotl it the fact of sucli execution, 
or where tlic former Court faiK to execute 
the same the eircumstances attending such failure. 

CeUlfy — Thn Court o! extrution inu»t certify llie rr«ult of the cx^cutlon to 
tho Court »lucli pa««f<l tlir ilpcrio M»«l tran«U rrr«I it for Wh' n tho rortifioate 

!•* Rent tlic tn«nsfcrip Court cpoxh to h»\r M'lZiiioftiio istculum jiroc wiling; until then 
the dit rpe rests in the transfi ree Court (t-) The Court i» ih>i Ixiund to certify failure 
of exciution if the dreree hohh r widies lo nuke another Attiin] I (ir) Tlic Oudh Court 
his hel 1 tliat though thi traiwfirt^ Court e<ft«es after certifiealioti to luiie juris'liction 
lurthtr to execute the deen-e, it his |Ht»( r to dtxide nil ohjection taken Ixfore it m 
respect of amthini; done in the eoiinx of the etecution proceeilmgs taken by it {*). 
Mirt uotih< ution of pijmeiiti made On account of the decree to the Court ahich jws'cd 
the dcini dors not amount to a <crtir>ratinn under this section (y) In a Ilombaj care 
it was said tlui th< s<.i.lion ontv m« mi that the Court of rxcciitioii should keep the Court 
wluth luia-wd the dn-tit informeil of wlat has liapjwnwl in the execution (r). Tins is 
incorrect, for the certilicate u a Tiiy imp*>rtmt atop, it i» a fonnaliti whnh lia< the 
clfcet of detirmming the jurivluiion of the tmniferi'e Court and is only sent aflcr 
eomplcte f iilure to i xetute or after the Court lias eiecutrd a« far a» it lan {«) 


42. [S 228.1 Court executing a decree sent to it 
ihall have the same powers in c.xecuting 
cutmS'tJinrtc^^We” dccFcc as if it liad hcoH passed by 

itself. All persons disobeying or obstruct- 
ing the execution of the decree shall be ])unishable by such 
Court in tho same manner as if it had passed the decree And 
Its ordei in executing such <locree shall he subject to the same 
rules in respect of appeal as if the decree liad been passed by 
itself 


Powers ot Court executing transferred decree— The Court executing a 
transferred decree lias the «ame powers ns if the decree had been pa«»cd by it'elf 
Successive execution appUealions must bo made to the transferee Court and its jun« 
diction continues until (1) the cxecutiou proceeding is withdrawn from it or (2) it has 
certified under s 41 execution or execution as far as posiibte, or failure to execute (&) 
The mere sinking ofl or rejection of on execution application for some informality m 
the apjihcation does not terminate the jurisdiction of the transferee Court to execute 
the deiree or render it nccessan to send a certificato to tho transferor Court (e) U 


(s) Abda 
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EXECUTION. 
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the application is dismi«scd for non pro'iecutioD and a certihcate of failure of execution 
is sent, the only Court that can entertain a fresh application is the Court which passed 
the decree (rf) Sc noto ‘Certify ’ under section 41 above 

In a Fatna ca«e (e) Court X which pa8«ed a decree transferred it for execution to 
Court Y An execution application was disposed of by Court Y but no certificate under 
8 41 wa8 sent to Court X Subsequently the decree was confirmed on appeal and a 
second execution application was presented to Court Y reciting the fact of the confirma- 
tion of the decree by the Appellate Court This was construed as an application to 
execute the decree of the Appellate Court It was then objected that the appellate 
decree had never been transferred for execution This objection was overruled It 
was held that Court X had under s 37A power to execute the appellate decree, and that 
as Court Y bad all the powers of Court \ it retained its jurisdiction to execute the 
decree even after the appeal 

The transferee Court can decide all questions arising in execution as if it were its 
own decree (/) and has power under O 21, r 29 to stay execution of the transferred 
decree (/I) 

Limitation on the powers of the transferee Court.— The jurisdiction of the 
transferee Court is limited to the execution of tho decree transferred to it and it cannot 
transfer the decree for execution to another Court (j) In other respects its powers aro 
limited in the same way as li it were its own decree It cannot entertain an objection as 
to the legality or correctness of the decree (A), or that the decree is defective (*), or that 
it was obtained by fraud (^), or that it directs a sale of property which is not saleable 
under s GO of the Code (1) It cannot alter, vary or add to the terms of the decree, or 
allow future interest where nonets allowed by tho decree (0> ^cr can it question the 
right of a transferee of a decree whose name is on the record as the person entitled 
to execute it (m) 

The transferee Court has no power to question the jurisdiction of the Court which 
paB«ed the decree (n) There were conflicting decisions on this point which has now been 
settled by the omission from 0 21, r 7 of the words ‘ or the jurisdiction of the Court 
which passed it ’ which occurred m s 225 of the Code of 1882 The Calcutta High 
Court has held that when a decree appears on the face of it to have been passed by a 
Court which had no junsdictiou the Court of execution is entitled to refuse to execute 
it (o) But tho Rangoon High Court, in the case of a transferred decree, has expressed 
dissent and has held that the validity of a decree cannot be questioned by the executing 
Court (p) 

If the Court which passed the decree has made an order for execution the transferee 
Court cannot question the legality or propnety of that order (j) It cannot therefore 
entertain an objection that the execution of the decree was barred by limitation at 
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the time when t} n enter f r rxecuti n wii* ma le (r) , I ut if ti c transferor Cburf winch 
passe I tl 0 decree has ma le no order for execution tl e Ci urt of execution ha.s i«wer 
to decide wKthcr execution m barred by limiUtKn (*) or ll may atsy execution and 
leave the objection to bedeci led ly the t«Mrt\»l>ieh passed the decree (I) 

The transferor Court does not altogether surrender control —After tmna 

femng a decree to anotl cr Court for excculi n the O urt which passe 1 the decree 
cannot itself cxec ito the decree and an applieati n for execution made to it after tbo 
transfer and licforo a cert if cate r f n n satisfaction under a. 41 i as been returned Is not 
oven a step in aid of execution b«j as to saselimitation («) But the Court which passed 
the decree does not altogether a irronder control of tie execution proceeding It has 
power undorO 21 r 20 to make an order forstayofesecutinn. It may withdraw exe 
cution by calling back tl c decree (e) or it maj make an order for sitnultaneous execution 
by another Onirt (ic) It has moroorer j insdlclion to decide an objection as to limitation 
if referred to it by the transferee Court fr) It tie decree is assigned after transfer the 
assignee must apph f r execution to the < nginal O urt (y) If aftir a decree has been 
transferred for execi tion tl o judgment debtor dies the Court which passed the decree 
13 by s 50 the proper O urt to order that execution should proceed against the legal 
representative Tlus is however merely a question of procedure and if the transferee 
Court makes the order that would b© only an irregulantj which might bo svaived ( ) 


43 . [S 229 ] Any decree pissed by a CimI Court esta 
blislicd in auj part of Bntisli India to wluob 
the proaisions relating to execution do not 
extend, or by any Court established or 
continued by the authorit} of the Goaernor- 
General m Council m the terntones of any 
foreign Prince or State, may, if it cannot be executed within 
the jurisdiction of the Court by which it was passed, be 
executed in manner heroin proMded withm the jurisdiction of 
any Court m British India 


Lxccutlon ot deerres 
passed by lirltlah Courts In 

S laws to whicb tl Is part 
oes not extend ot In 
lorelgo territory 


This section applies to British Courts in Scheduled Districts and to British Courts 
in fore gn territory Such Courts may transfer their decrees for execution to Courts 
m British India to which the Code applies The Court of the Political Agent Sikkim 
is a Court referred to in the section and it may transfer its decrees for execution to the 
Subordinate Judge at Darjeeling (a) The application for execution of a transferred 
decree must shew that this Court is one referred to m the section ((i) 


(0 

(«) 


nse ) B Cal 637 J)eb v CAtnedAW 
(1927) 6 Kang 397 IDl I C 133 ( 2 ) 
A R 258 DiearlanatA V Imptnal 
Bank of India (1929) 66 Cal 1X76 ( "9> 
A C 623 

Sr Aar. t a/«ror» (1836) 12 Cal 257 
(») ” " 


(!) 

(•) 

(6) Jadab Chanlra v D nanalA (1870) 4 Beng 
t K 134 13 W E 154 


W 

(le) 



I \HrTK»N 


iGr> 


44. 229*U.] Tho (Jo\<*iiior-(icn(‘nil In Connell may, 

1)V imttfir.itioii in the (ia/ette of India, de- 
r™irt.~^f rl.ir4' that (he decrees of any Civil or llcv- 
v.ti, fM.tr. (‘ourtssitiiateln the territories of any 

Native Prince or State m alliance with Ills Jlajcsty and not 
established or continued by the aiitliority of the Governor- 
General in Connell, or any class of such decrees, may be 
oKccntcd m Pritisli India as if they had been passed by the 
Courts of British India 


By notlficitlon — t«r Imlifirati>n4 tMu^i tin<Iep lliw upctnn, soc Ocncral 
St*tutor> RuIp* «n<l Ortlm, ^ ol I. p|». 4122 •«<! Vol IV, pp r,S2, fiS3 ontl fiS" 

Decree of conrts of Native States — ^Tlip N^tmn nv** (hr word. “Nntne 
Pnnc« or SUfe’ which air more rclnctive than the word, “foreign I’nnn? or State” rn 
section 43, and therefore docs not refer to foreign Courts outside India. Dut the sccti )n 
does not take Xatirc Stale decrees out of iheeategorx o! foreign decrees (r) It empowers 
a Court in British India to execute a decree transferred from a notified Xatise State 
Court, but the British Oiurt is not precludedl from refusing execution on the ground 
that the Native State Court had no jurisdiction to pass the decree (</), or that the decree 
was obtained by fraud (r) The judgment debtor mil have the same defencca as if 
he were sued on the foreign judgment (/) The section was merely intended to alter 
the proeedure for enforcing Native States' decrees (v), and must be ronstrued as subject 
to the same limitations as are contsined me. 13 

Limitation for execntlon of Native state decree.— >Tbo penod of limitation for 
execution of a decree of a Court of a Native State transferred for execution to a Court 
of British India is not the period prescribed bj the law of that State, but that prescribed 
by the law of British India, that is, three years from the date of the decree [Limitation 
Act, 1D03, Sch. I. art 182j (A) 


45, [S* 229-A.] So much of the foregoing sections of this 
Part as empowers a Court to send a decree 
iniowi^‘??rTito”^ for execution to another Court shall be 

construed as empowering a Court in British 
India to send a decree for execution to any Court established 
or continued by the authority of the Governor-General in 
CouTicilmthetemtoriesofawy foreign Piinee or State toxvlweh 
the Governor-General in Council has, by notification in the 
Gazette of India, declared this section to apply. 

Court established or continued in Native States. — For a list of such Courts, 
see General Statutory Rules and Orders, Vol I, pp 63S 642, and \ ol I\', p 683 


Execution of British decrees In foreign territory.— This is the only section 
which refers to the execution in foreign territoiy of decrees of Courts in British India 
Such decrees can only be executed in f^ign territory by British Cburts established there 
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See (1891) IS Bom 21S, tupfa 
Faneh Kan y Girid?iart Ual (192a) SO 
C W V 78a 93 I C 40 ( 25) A C daa 
See (1891) 15 Bom 216 $upTa 
iabtbhat y Dayabhat (1916) 40 Bom 504, 
36 I C 369 
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the time when the order for execiitmii in»(I« {f) : hut If the tranafenjr Court which 
J passed the dceree has made no order for esecutlon, the Court of execution luw power 
to decide whether executnn ii barred limiUtion («), or it may itaj executnn and 
fcavo the objection to bo decide<I bj the Court which paased the deerro (fj 

The transferor Conrtr does not altogether surrender control.— After tran* 
femng a decree to another Court for execution the Court which passed the decree 
cannot itself execute tlie decree , and an applieation for execution made to it after the 
transfer and licfore a certificate of non satisfaction under a. 41 has been returned, U not 
even a atep in aid of execution ao as to aaselimitation (u) Itut the Court which passed 
the decree does not altogether aumndcr control of the execution proceeding It has 
power under O 21, r 20, to make an onler foratay of execution. It may withdraw exc 
cution by calling hack the decree (c) , or it may make an order f jr simultaneous execution 
by another Court (ic) It has moreover jurtsdictinti to decide an objection as to bmitation 
if referred to it by the transferee Court (x) If t}ic liecreo w assigned after transfer tho 
assignee must npph for execution to the ongmal Court (y) If after a decree has been 
transferred for ewution the judgment debtor die«, the Court which passed the decre* 
ia by 8 60 the proper Court to otdtt that tieculinn should proceed against the legal 
teprcscntatiio Tins is, howceer, merely a question of proceduro and if tho transferee 
Court makta tho order, that would bo only an irregulsnly which might be waited (;) 

43. [S. 220 ] Any tlecrec passed by a Cnil Court estn- 
blisiicd m any part of ^Dritisb India to which 
jireution , of deerrM tlic proMsioits relating to oxccution do not 

paiscd by UrllWi Coutti in , ^ ^ r i 

§o«” nM ’'«xteQj'‘'ot*’'‘" cxtond, or by any Court estabusned or 
An^rtitwy™ continucd by the authority of the Governor* 

General in Council in the territories of any 
foreign Prince or State, may, if it cannot be executed witbn 
the jurisdiction of the Court by wlucb it was passed, be 
executed in manner herein provided within the jurisdiction of 
any Court m British India. 


This section applies to Bntbh Courts in Scheduled Districts and to British Courts 
in foreign territory Sucli Courts may transfer Ibeir decrees for execution to Courts 
in British India to which the Code applies The Court of the Tobtieal Agent, Sikkun. 
is a Court referred to jn the section and it maj transfer its decrees for execution to the 
Subordinate Judge at Darjeeling (o) The application for execution of a transferred 
decreemust shew that this Court is one referred to in the section (6) 
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(1582) 8 Cal 687, Deb V Cboadivrif 
(1927) 6 Rang 397, 10* I C 1S3 (2 » 
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(*) 5nAan v Jluwt (18S8) 12 Cat 257 
M yVamJi V naOaruAa (1872) 0 Bom n C B 
49 Eadir v ilaAi BaflA (1880) 2 AU 
283 , ATTiar Chandra y Guru iVoions® 
(1900) 27 Cal 483 Tamtthuar V Thaiur 
iVoMd (1903) 25 AU 413 
(1928) 55 1 A 227, 3 Inck. 314 109 I 0 
(t) Jang Bahadur y Banh of Upper India Ltd 
417, (28) A PC 182 

(а) /amii v Maharaw of Gitilin* (1913) 38 Cal 

859,111 C 442 

(б) Jadab Chandra V DmanaPi (1870) 4 Beog 

L R 134, 13 XT R 164 



1 \» t l*TI(»N 


in- 


44. 229*IJ.] Tiir (»«'« iiMir (tfiK ral iii CojuhjI ninv, 

1»\ liotifit ition in the of Indin do* 

It t'^nnrii~’'of ( 1 iro tint tli<* (locrtes of nn\ CimI or Ho\ 
rntio ronrlssitiiatcm the temtones of an\ 
Xatno Prince or State m alliance nitli His Majesty and not 
estnhlishcd or continued hv the authority of tlic Go\crnor- 
Hcncral in Council, or anv class of such decrees, may he 
executed m Ilritish India as if they Iiad heen jiasscd 1)V the 
Courts of llritish India 

By nOllflCltlOn — V *r n n« 1 iimlcr ihi< wti n w ( cncrnl 

Statutnn Ilulf^ »n«l Onlcm ^ I I PP C 2 »C*** iin<l\nl 1 \ pp f SJ, fisS anti fS,* 

Decree Of Courts Of Native States —Tlic Motion U«c« tlio Winl* Natne 
Pnnee < r ''talc whirli arc more rcMnctiff than the word* ‘ f>rcipn I’nnce or State in 
acctian 41 and therefore doca not refer to f nripn C< iirla outaide India. Hut the eecti m 
doe* not taVe Nat ire deerce* out of tbeeatepnrx of foreign tlecree* (f) ft empowers 

a Court in British India to ejecute a decree transferred from a notified Natne fetate 
Court, but the British Oiurt I* not prreluded from refusing execution on the ground 
that the Xatn-o State Court had no Ju^w<J^<^tlon to jiki the deerw (<f) or that the clecrro 
«ras obtained Lr fraud («) The judgment debtor wilt hare the same defences as if 
he TTcre sued on the foreign ju Igment (/) Tlie section was merely intend«l to alter 
the procedure for enf ireing Native Stales decrees ( 9 } and must be construed as subject 
to the same limitations as are contained ms 13 

Limitation for execution of Native State decree —The period of limitation for 

execution of a decree < f a Ojurt of a Native Smte transferred fur execution to a Court 
of British India is nut the period prescribe 1 1 > tl e law of that State but tliat prescribed 
by the lave of British In Im that is three years from the date of the decree [Limitation 
Act lOOS Sch I art 182] (^} 


45, [S. 229-A ] So much of the foregoing sections of this 
Part as empowers a Court to send a decree 
infgm^'ierritoiT cxccutiou to nnotlior Couit shall be 

construed as empowering a Court m British 
India to send a decree for execution to any Court established 
or continued b) tlic authority of the Governor General m 
Council in the territories of any foreign Prince or State to w Inch 
the Goxernor-Geiieral in Council has, by notification m the 
Gazette of India, declared tins section to apply 

Court established or continued to Native States —For a list of such Courts, 
see General Statutory Rules and Orders 1ol I, pp 633 612 and Vol I\, p (*83 


Execution of British decrees in foreign territory — This » the only section 
which refers to the execution in foreign temtoiy of decrees of Courts in British India 
Such decrees can only bo executed in foreign territory by British Courts established there 
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(«) See (tSJI) 15 Bom 216 tupra 
(f) Penfi Xan v GtrtdAan Mai (19‘’5) SO 
C vv N 785 98 I C 40 ( 25) A C 95 j 


28 I C 287 J tappav Jeerjt (19U> See (1891) 15 Bora 216 •uj>ra 


XijyatAai (1916) 40 Bom 604 
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(ind rmpoTvcrctl I j notificatinn iimW thi< wctinn. It ii onl^ thi* Ciiiirl m foreign 
territory m a Court e^tablinhetl and rontinued l»j the Co\erncir Oeneral in Couneil in 
the e\traterntonal jiiri< licti n that ihirr n power to rroride f ir the trAn»fer to them of 
decrees of UntMi Indian Courts for exeentim, for !>oth in Natno btnte* nnd in other 
foreign territorj execution would be pursuant tr> the legidatiie nuthont} or soTcreign 
power of such ^tate cr territory (0 

The two preMQus sections dealt with the n nserso case of the execution by Bntuli 
Courts of decrees of — 

fa) Bnlwb Courts in 'tchedulesl Ttistnets see •t't 

(b) Bntidi Courts in fortign territory including Nstire States, see. 43 

(c) lorcign Courts in ^atl\(» States, sec 44. 

All other decrees of foreign t« iirta i e , Courts outside India and Court* of Native 
States not notified under sec 44 must l>e enf ree«l by amt L it a* regards f iman Courts 
m Native States a reciprocal arrangement issomelimrtefTected by treaty for the execution 
of their decrees in our Courts and our decree* in their Courts. Such an arrangement 
waa made with Travaneore in 1RS7 and laieftrml to in the nndermenti ned case fj) 

By notification — Iir notifieations iMiied under this sectiin see Ceneral 
Statutory Rules and Orders \ol I, pp CIS 621 

46. [iVcic] (1) Upon tlic application of the decree-holder 
rrre* ♦» Court winch passed the decree may, 

'***'' * w hcncN cr it thinks fit, issue a precept to any 
other Court winch would be competent to cNccute such decree 
to attach any property belonging to tlic judgment-debtor and 
specified in the precept 

(2) The Court to which a precept is sent shall proceed 
to attach the property in the manner prescribed in regard to 
the attachment of property in execution of a decree 

Provided that no attachment under a precept shall 
continue for more than two months unless the period of attach- 
ment IS extended by an order of the Court which passed the 
decree or unless before the determination of such attacliment 
the decree has been transferred to the Court by which the 
attachment has been made and the decree holder has applied 
for an order for the sale of such property 

Attachment under precept — Itwasat onetime proposed to do away with the 
Bystem of execution bj transfer of decree tinder sections 30 to 42 and to substitute another 
system whereby the Court which passed the decree retained complete control and issued 
precepts to one or more other Courts to carry on execution under its direction This pro 
posal was abandoned and the aystem of execution by transfer of decree retained But 
the proposal led to the insertion of the present section by which the Court which passed 
the decree can issue a precept of attachment to enure for two months or pending transfer 
of decree and application for execution The object of a precept is to enable a 

^ 1009 1070^4^1 "c I (1917)40Mad 1069 tuf>a 
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Incfr^ lioHf-T to o 1 Imn «n intonm whTr tlirfp i« “"f' J tosj f rrhrfiil |}>f 

I <*fnn^ nil l>nili'jirn-rHj f f th** f fii« il«rt«r No »iirJi AttArlimrnt liowrvrr 

c»n oinlmti'' firrioroihnnl«om in tljoiw > ri»o« nirnti >n«l in I bo *1^1 ton 

Tlio rlToot of tho [ rni (oo i< In iTt> W to nttarhfnrnt tinn<*or««in 

Tbo O tirt In «hirl| a |irorr|>l i« airnir* H* •ntli riU fr m tbal (irrorj | and 

ln« no I'ouTT to <Io ani thing not kiithoriml Iborrlit Mil it inii*l I*' j rr«<inioil lo hive 
inborrnt ponor* to «loit nilh all mtttor^ lliM fn»i inoi Irntall^ nri*o in r< nnooii >n with 
firtwroiling* for atticbmont It rMinot llioivf fr l-o mi I Ihil Iho (oiirt to which a 
I *coi*pt M i««noil ha' no jun* hcfion to ataa rarouli >n if the jn Igment lieblor clppo«ita 
the ilocrrial amount in rotirl or pire' aecunta for j»i\menl of the amount (f) 

Qif'n'ioNs TO in: iiltiumimi) b\ Coiut 
I MciTiNt. menu 

47 [S 2*14] ( 1 ) All questions arising l)cti\ccn tlic 
parties to the suit m uliich tlic decree was 

yu-tioM to I- (iMtr passed, *’ • ' ' » i 

ml ol ly the C>urt ete } .. 

ruling decree tO tllC I 

of tlic t • 

Court executing the decree and not by a separate suit 

(2) The Couit may, subject to any objection ns to limita 
tion or jurisdiction, treat a proceeding under tins section as 
a suit or a suit as a proceeding and inn\, if nocessnrj, order 
pa}Tnent of any additional court-fees 

(3) Wheic a question aiiscs .is to whether anj person is 
or IS not the representative of a party, such question shall, 
for the purposes of this section, be determined b} the Court 

Explanation — For the purposes of this section, a plaintiff 
whose suit has been dismissed and a defendant against 
w'hom a suit has been dismissed, are parties to the suit 

Changes Introduced in the section — Thii section correspomN with sec 244 of 

the Code of 1882 e-^cept m the following particulars! — 

1 bub clauses (a) and (b) of sec 244 which provided for the determination of 

questions regarding the amount of mesne profits and interest in execution 
proceedings have been omitted as rt was deemed expedient that such 
questions should be determmed by the decree and not in execution See 
O 20 r 12 

2 The words or to the stay of execntion thereof which occurred in sec 244 

after the words execution discharge or sati.faelion of the decree hare 
been omitted m the present section As to the effect of the omission see 
notes Stay of execution 

3 bub section (2) of the present section is new It gi'cs legislative recogni 

tion to the practice followed by the Courts under the Code of 1882 See 
notes below under the head Sub section (2) Court maj treat suit as an 
application 


(t) Puran Stal y D na \ath (19 6) 8 Lah L J 18t 94 I C 119 ( 26) A L 433 
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an I cmpowcrci! I > notillrntion imdcr thw iwflion It f 1 1 
[g temforj in a O urt pstalltnlrd an«l rontintrii 1} t}<* f 
tho cTtratmitornl jiin-mlicti n that t) f «* h i* «*< r t j 
tlccrcen of liritinh Imlian Courtn for rxecnti n f r } 
foreign territorj execution untiM lio pnm ait f 
poner of Biich btate «r tcrritira (i) 

The two prpMOUs Bccti na d nit will 
Courts of decrees of— 

(n) Dritish (.« urts n ^ 1 

(b) Rriti h (< irh lit f 

(c) I ore ( rta i 
All otler «1 er. 

‘«tates not i t f 1 
inNatiTi t 
of their deer ■< 

Tiaa made Mill Jrn 

By notification » 

Statutory Rules an 1 Or i r \ 


46. [iVcu ] (1) Upoit til 
„ . the Conn \ 

* tthenettr it il ii 


other Court tvliicli would lie <onii* f i 
to attach any propert} belonging' to tli 
specified in the precept 


1 


(2) The Court to wlucli a precept l^ lu 
to attach the property in tlic manner prt'-criln I n 
the attachment of propertj in execution of i dr < rt 


ProMiled tliat no attachment under a pi( <]>{ 
continue for more than two months unless the period of itt i i 
ment is extended by an order of the Court which piv^'t-d tli 
decree or unless before the determination of such atticlnneiit 
the decree has been transferred to the Court b) wliicli the 
attachment has been made and the decree holder has applied 
for an order for the sale of such property 


Attachment under precept — it wm at one time proposed to do away with the 
system of execution by transfer of decree nnder sections 30 to 4** and to substitute another 
system whereby the Court which passed the decree retained complete control and issued 
precepts to one or more other Courts to canyon execution under its direction This pro 
posal Was abandoned and the system of execution by transfer of decree retained But 
the proposal led to the insertion of the fuesent section by which the Court which pissed 
the decree can issue a precept of attachment to enure for two months or pending transfer 
of decree and application for execution The object of a precept is to enallc a 


< ) i Lite V Perun at (1917) 40 Mad 
luya 1070 1079 4 I C '■Oi 


O) (1917) 40 Mad 1009 tupra 
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lorrf^ I !Wlin1l*ri»in t*vl«t>n •lt« J m tit «J 1 1 '•f*' i* mil *1 ftrl 1 ll 

} ftndi f 1j I-- < f lJ«* !niii« t • i« N . « i I. «iHi* I n ml I nrrrr 

tJin f^i nit** f rm^rn ll !• » iti'inl! »-i l in ll ni'-nli r '^1 in ll » •♦^imn 

n f On jirnii»-> !• t rrn Im rr •It* f mml iinnn»r-««\n 

T)in ( IM to «} 1 h » Jirr-orj t |< |» |n.l Ir ,l,-» It* mlM till Jf til ll <1 I.rr<n[ | All J 
J no JK »rT to <lo Atixtliinc n I Aiith ti»«! ihrtrl \ I ii ii itnui I- | rr«im n,i t | itr 
inhnrrni i« nrr* to <W 1 «ii)i aII mAttrr* 1 l>*i mt\ in i Ji-t l*IK «n'o m « 1 1 r< ii n n ith 
jiriKir'o.linj:* ! r Attsfi mrnt It rann t tJ ntff n* *•<” mi 1 tl «t tl r t < iitt t > wliirh a 
|i-T*>-pt 1* i««uo.l ha* no jun* It t|on 1 » »tai rtmiiti n i( ll <■ j i Ijmrnf ilnl t r ilnjw *11* 
O c ilnoTvial amo ml m C iirl r r pirt^ i r pi» tnrnt f tlin »nin tnl <i) 

QiF«T10NS to IO DI^TH’MINM) n\ f Ol I’T 
I \K I T1N(. I>K I’F t 

47 [S 24-I ] (1) All qiHstioii*^ .irisnig l)ct«Lcn the 
jjirtics to the suit in whiih tho (Iccrcc uas 
I 1 - cl 1 r jn<i<=;c<l, ortheirrej>rc‘5cntnti\cs, nndrelating 
^uuaci^w''* to the execution, di'^rlinrge or satisfaction 

of the decree, lie dctcnnined In tlic 
Court executing tlie decree and not hy a separate suit 

(2) Tlie Couit mn\, subject to aii} objection as to limita 
tion or jurisdiction, treat a proceeding under tins section ns 
a suit or a suit as a proceeding and ina\, if neccssai), order 
pa}*nient of an} additional court -fees 

(3) ^^here a question arises as to ulietlier nii) person is 
or IS not the roprcsontati\c of a part}, such question slmll, 
for the purposes of this section, be determined li} tlie Court 

Lxplauation — For tlic purposes of tins section, a plaintiff 
Vihose suit has been dismissed and a defendant against 
i\]iom a suit has been dismissed, are parties to the suit 

Changes Introdaced In the section — Thu oecUon corresponds hUIi «ec ,44 of 
the Code of 1882 except in the follovinj; ptrticulara — 

1 Sub clauses (a) and (b) of sec 244 which pro\ idcd for the dctcrminition of 

questions regarding the amount of mesne profits and interest in execution 
proceedings hare 1 een omitted as it was deemed expedient that such 
questions should be determined bj the decree and not m execution See 

0 20 r 12 

2 The words or to the slay of execution thereof which occurred in sec 244 

after the words execution discharge or satisfaction of the decree have 

1 een omitted in the present section As to the eSect of the omission seO 
notes ‘'taj of execution 

3 Sub section (2) of the present section is new It gives legislative recogni 

tion to the practice followed ly the Courts under the Code of 1882 See 
notes below un ler the head Sub section (2) Court may treat suit as an 
application 


(4) rura 
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4 Under the ojd kp d44 the Court cxeculmj: the decree had the oplion, arhen 

A (lucition aro'e Ki to who WAa the repre*cntatn c of a part} , itwH to deter* 
mine the tj neat ion or tnataa execution untllit waa determined h\ a reparate 
Biiit Suh section (3) of the i»fe«ent wlion renders U Migntori/ on the 
executing Court it*elf to determine the question, Aa it waa considered 
inexpedient that sepMrate auita should 1>o instituted for the deeL<!on of 
such ft question ^leo notes Wow under the head “*>ub section (3) Inquiry 
ns to who la tho reprcHnlatiac of a parly 

5 The Fxplanation sets nt teat a conflict of judicial decisions noteil below m 

the commentary under the head * Fspianation to the section and parties 
to suit ’ 

To What decrees section applies — ^Thia section has no application when the 
decree is a nullit\, for such a decree la not a decree at all If the defemlant dies after 
the hearing of the suit is concluded and judgment reserved, the decree is binding on 
his estate see O 21, r fi This la on the jrinciple tliat aeluf curia' ncniini Jial 
inj /riam, and judgment is cntereil U|> nunc pro tunc (f) Hut >f the defendant dies 
before the hearing is concluded and the decree la passed without bringing hu legal 
representative on the record, the docreo la a nullity and incapable of execution (m) 
If anappljcAtion is made to execute the decree against the legal representative he can 
challenge the xalulvty of the decree vn exeewtvon v^wtevhnga In) . aivvl U hvs ptof>crty 
IS taken in execution he can sue to recover it («) Nor does the section refer to 

declaratory deirces, for the rights declarevl by such deerrea can only be enforcetl b\ a 

euit I! a decree has been construed as a declaralorN decree, cresting new rights and 
obligations, sec 47 does not apfly and it can only be enforced by a suit (p) The 

section refers only to decrees which ara eaj«oh!e of exetution If a decree is capable of 

execution as to costs no suit w ill he tor such coats {q) 

Section to be construed llbCtaHy»— ft is settled law in India that no action will 
lie on an executable judgment, for on such a judgment the only remedy is execution (r ) 
The section w so iTamed as to prohibit vn a sej^tate suit any relief being granted 
which Will interfere with the conduct of execution proceedings by the Court exccnting 
the decree (s) Tho mam principle underlying this section is that matters relating 
to the execution discharge, or satisfaction of a decree and arising between tlie 
parties, or their representatives, should be detennined in the exeeution proceeding, and 
not by separate suit It matters not whether such question anacs before or after th® 
decree has been executed (t) Tho section providee a cheap and expeditious procedure for 
the trial of such questions without recourse to a sepaiatc suit The pnvy Council referring 
to the corresponding section of the Act of 1801 eaid '‘this enactiocnt was undoubtedly 
passed for the beneficial purpose of checking needless litigation, and their Lordship* 
i\o not desire to limit its operation*’ fu) A{.aui with reference to the Co de of I88- the 
(o) Bmi Pratai v (1899) 21 /H 

w ' • 

(f) • ' 

w 

(B) T j (*) • 

(0 ■ 


(u) CJoudrji XVahti v JJ/irt Jumatt (1873) 11 
Beng L E 149 155 
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I'nvj r>nTinnl th<* i^vint in /Vn»*«iin A«<r"'jr r Aofi /*»* (r). ari'l »n‘I t 

" !M» of Ihf imporUHT^ fh»t all to rtP<-«linn »alp< ^hotiltl I*- iliapryvnl 

of a« c}i»'*ph afi'l •• •• Thoir Ix'nUliip* arr cl*'l *•» f>n<l that th<* 

Co«rt 4 tn Inlia tiaif not plawl anr narrow ron«tniriion on Iho larffiiace of 
action StI rotloams thriw* a an<i lilwnil rnn<tniction ha» alwa}* 

Ijoon pUcol Hpon thi* a'^lion (tf) 

On the other han<l the con«htion« which l>ara iM»panilo »ml mtirt not W lo^t right of 
Thewo conflitiona refer (1) to the »joc»tion«, an«l (2) to the portie* The que«t»ons murt 
relatctotheesreMtion.«Ii'charce.or»*ti«faetionofthe<!rcrw Tlie parties must be the 
parties to the loiit or their rrprevntatixee If both these rontlilinns are fulfilled the 
question must l>e determine»l m exeeotion proeee»Iingsanda separate suit will 1)e barred. 

•• And not by a snlt”— whether objection to execntlon can be raised by 
way of defence. — ^The section prondca that all questions ansing between the parties 
to the suit m which the deeree was pasaesl, and relating to the execution, discharge or 
satisfaction of the decree, shall be determineil by (he Court executing the decree and 
not b> a sc^iarate suit. The words “and not by a scp.xra(c suit " hare giren rise to the 
question whether if a part} to a suit fails to raise an objection to execution in execution 
proceedings, he may raise it by way of defence m a suit brought against him In ilAiram 
,dfi r. C^opi A'onfA (z) the High Court of Calcutta held that he is entitled to raise the 
objection by way of defence. The ground of the decision was that what is prohibited by 
the section u the determination of questiona relating to execution hy a separate suit and 
not their determination in a separate amt ilAiram /ffi'a ease and the Calcutta cases 
which followed it hare been oremited by a recent Full Bench ruling of the same High 
Court m ZolrAman CAon.fra r A<im<fos J/ondaf (y) The grounds of the decision are (1) 
that the words “ shall be determined by the Court executing the decree ’’ amount to a 
direction that the executing Court alone aliall determine questions relating to the execu 
tion, discharge or satisfaction of the decree, thus giring the Court executing the decree 
ezefiutie jurisdiction to determine such questiona and (2) that the prohibition conTcyed 
by the words “ and not by a separate amt ’ is a provision in aid of the provious direction 
tn the Full Bench case the decree was aatisded by an adjustment, but the adjustment 
was not certified to the Court as required by 0. 21, r 2 The decree holder applied for 
execution and the judgment^debtor'a property was put up for sale and purchased by 
the decree holder himself The decree holder afterwards sued the judgment debtor for 
possession. The judgment^debtor contended that the decree had been satisfied and 
that the sale was therefore fraudulent and void It was held that the judgment debtor 
was precluded by this section from raising this defence The Full Bench held that it 
did not make any difference whether the objection was raised by the judgment debtor 
by a suit of his own or by way of defence in a suit brought against him Similarly if 
A obtains a decree against B as fegal representative of <7, and in execution of the decree 
property alleged to belong to the estate of C is sold and purchased by J' and P siit s Ji 
for possession, B is precluded by this section from contending that the property belonged 
to him and that it did not form part of the estate of C (c) Bhimm AU'» case lias boon 
followed by the High Court of Madras (a) The Madras decisions require n coiisidi ni. 
tion in the light of the Full Bench ruling referrctl to above 

(c) ,a, » . 

(IC) 


I r lUJ. 7/«MMAoir»rv A<ui/« 

(llH)lt) M „| JJi I j (. s.i , 

CAin.i V Manlthi Inift 

(IWl) tl Mu,l I J .(II, 7(1 J 1 


(r) 

(V) 
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Questions relating to execution, discharge or satisfaction — Quc-tions 

nlating to the csccolion, tli-clnrjrc •>r Mti«faction of the cWnc nnsmg Ix-lwcon tin 
parties to the’suit or tlnir rtprc»cnt*tiTes an. vithin thU scition and the} must b< 
decided m execution nnd not hj Hiuirate euit ‘The folluHing an eiamphs of luch 
(picstions — 

1 IVojoTtj/ irroHjfy /aI«H iH extfMlion --If tlic deem holder takes in execution 
land not inchidid in the deerte, or m excess of the deerre, the judgment-debtor must 
app)} under this section for the recoxer} of such land, and a n jiarate suit for that 
puqio*c will not he (I*) The plaint iff obtained a deettt against nnU one of two defendants, 
but took m < xicution monies tliat had l»een iwid hj the stin tj of the other defendant 
The I‘ri\x Council said that the question was hctWiin {lartics to the soiit and related to 
the satisfaction of the decree and that whalixer r»me<l} the apgnesnl defendant had, 
M I tion 47 precluded a suit ngnin‘1 the plaintiff (e) 

- I'rojtrty tnltn in i^etculion of J/rr** 9ubatqH*i,lly omrni/ej •— If n inortgagie 
brings i>r( pertv to sale in exiculiori of a deertt for sale, and an error In the mortgage 
aniovint la aubsiquuitl) di'-eoiertd the judgment dihtor clainnng a rtfund if <he 
excess ((/). or the decree holder claiming to reeoxcr the dclleit (r), must nj jh under 
this scetnm and a cepanitc suit wdl not lie 

3 /’roiicrfy lalcn in txtcnltoit of tr f/fcrce td atiJe — If propirti t» rrahiol 
in execution of an cx parte decree whnb is afterwarda set aside, the judgment-debtor 
must appU for restitution under this section </) There is however a conflict of decision' 
as to whether this ca«e falls under section 141 hee note under that section, “ M here 
the decrcQ is varied or n versed 

4 InjHNCfion fjrantfd by t/ccrce — \ suit to enforce a j ennanent injunction praalcd 
bj a decree is barred bj this section The tcmeilv is bj execution (?) 

5 Objtetions to allachment or tnle by parltta or lh*irrtprtitnlatiit«— 4 ^cnotei 
below under the same heading 

0 Adjustnienl of dterte —The question vihether a decree has been j'laid or adjusted 
out of Court IS one for the Court of execution to decide under this section If the judg 
meat debtor applies to enter up satisfaction of a decree bj a writing in the nature of a 
compromise and the decree holder objects that the writing was obtained bj fraud, tbe 
question is one relating to the discharge of the decree to be decided bj tlie Court of execu 
tion under this section (A) If the adjustment lias not been certified b} the judgment 
debtor withia the lime allowed bj law, and the decree holder proceeds to execute the 
decree, the dispute no doubt is one relating to tbe satisfaction of tbe decree, but it 
cannot be dealt with cither under this or any other section relating to execution, for 
an uncertified adjustment cannot he recogntitd by anj Court executing the decree (i) 
See O II, r 2 (3) * 


(!■) 


Mii)amtd <1030) 34 C tS > 

J C 11 ( 30) A PC 86 
If tnmmad (lOOa) 27 All 48u 
unuar V Mallab Singh <1900) 


70,- 87 1 C 125 
(f) SoeAi iOvisaii v A. 

103 15 I c set 


loirf V (1031) 


A L 4S8 
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*. Affrrfmrr,l tiri In irrrf* — IF ll»' J« for th«| iSo <1<H-r<^. 

ho] Irr Iim! pmr 1o tho p^««ins f f ih** n 1 to rjroito jl or to r»'^iilc it 

orh in putt, tiio «jor«tion {• or>f> «hx-Ti •»t» ntins to aII I ho ( j). o\rrj t ( jikutiA (I) 

mn J ItATir-xn (f). »ho«I I Ik* <lHrrm»nr«l un«W thw ro^f ion lo tho (..mri of rjroiitr’n. 
TIio r«lnill» dticl r.«ncoon t4'iirt« ron«ic!rr th*t tho rral q«o«ti m in mifh « cw 
»hothor thr liocrro to l>o rxmitofl t» iho «1o<Tr^ m pi»«o<! Ii> thn Onirt nr M 
upi>n l'> tho p*r1«r>", iin<l that •ueh »n inqmrj ia nutiidr iho noopo of lIiM nocti'n for 
thr i»*ot»on prT^tjpp*«>** tho r»i«trnw «f ft ft« to which thcfp no dupotc The 

lAhore Hijh 0>UTt ha« held that an oI jeclim that the drerrf liddrr had a(rrw<l pHJr to 
the dfc i T v that the judgment <!el>tor would not l<r praonalh Iwhle cannot be heanl 
hv ft Court of nccution for that wmiM l«e to alter the term* of the decree (in) In a later 
cao* (n) the Madraa Ilish Court haa aaid that if the ftjnremcnt rrhlea to tho execution 
of the decree, the queati m m«t l>e determine*! under ft. 47— hut that an Bfjrrcment which 
direct)) fttnheft at the ilecree cannot l>e pleadinl m executiin nnd that a e*)niprumi<e 
prior to the decree which haa the effect of reducing the amount for which tlie decree can 
lie eiecutetl cannot l>e picadc*!. The Court, howerer, admitted that there are caaca on 
the liorder line predeerec arrangements which though m form the) relate to execution 
do in iubatance modify or total!) nullif) the decree. 

8 SuhtUMtA ehart — \\ here a decree piles a right to pxaeaann of a share in an 
ijmali mahat, which haa prior to the date of the decree been partitioned under the Estatea 
Partition Act (Bong Act 5, 1897), the Giurt m proceedings for execution of the decree 
has power under thu aection to put (he decree holder in p>««e«iinn of the ap-eiHc land 
substituted for hu share on partition (o) 

D AeercfioB la m<irtg(ry«i properly —Tlie <]iie*tion whether certain pnipert) is an 
accretion to the mortgaged propert) ta a question to bo determined under thu section 
m execution of a decree for xdemption obtained b) tlic mortgagor against the 
mortgagee (p) 

10 li tult eommillftl bj juAjmtnl-Atbtftr a/Ur dtfrtt far j<o«ttssiun — Tiie question 
whether tho judgment debtor has committed waste, e y, cut down trees, after a decree 
against him for possession, is one to be dealt w ith under thu section, and not by a separata 
suit (?) 

11 Decree for poa^Mjion — \\'hcrc a decree is passed for possession in a suit for pre 
emption conditional on the plaintiS paying a epccified sum of money inthin a time fixed 
by the Court, and the money u paid, but poftscssion u not delivered to the plaintiff, his 
only remedy is by an application under thu section A suit fur possession is barred 
under this section (r) 

QuesUOQs not relating to execution, discharge or satisfaction -~if the 

question that arises between tho parties or their representatives does not relate to the 

W IC 77S (JS) A n 110 Iloo/Z/I V 
CbarttTtd ilank of ind a l\D.7) 5 llang 
6*15 107 I C SBO (2S) A K 3() 

(») " 

(») 

(a) • ■ 

(r) I ■ 


^j) talda* V Kuhordat (1896) S3 Boro 103 

KuVwKmi V aruAitamoeftarw* n»ll> 

9 )t«d t T 4S4 8 I C 1071 Subra 
mania v Kumarairlu (1010) 39 Mad 
Oil S3 t C 60 , C/lidamt'araiK T hruhaa 
(1917) 40 Mad 233 37 I C 830 0 B) 
tc/uv XriiAnaaami (lOiS) 48 >Iad L J 
277 87 I C 297, ( 20) AJt 091 6an'» 

Ain^Tl V Gajadhar Dat (1909) 6 AD I. J 
403 2 I C 008 ranldlaavO^ t 3/aaica 
ammal (19201 19 Mad 013 98 1 C 
4.8 ( 20) A SL 082 

i) natanAUy Oaiui All (1901) 31 Cal 179 

Bffiorfa V ISrajenttra (190.) 29 Cal 810 I 
tAnli \orain v J/irt Aam.'aAtnir (IJO ) I 
0 C M \ 790 

(0 ilvUa V itaunj Po (19.8) 4 Rang 118 > 
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execution, diHcharRC, or natisfactun, of the Jecree, tJw action cloen not nrplf “"d * 
separate suit will lie Tht foIhminR are lending cfl«e« on the subject — 

(1) Quolions at in the i«lidi/y of Iht dterte — The C* urt executing the decree has 
no power to go behind the decree ami qucstim its naliditx See note — /’oi«ra 0 / Court 
e«cu/iHj /Ae (/<crre — under stc 38 tupra Such a rjiie^tion can onl} bo tried bj regular 
suit (s) A suit to set aside a decree as Imalid w not Irtirred bj s 47 lor the section 
refers to cases where the satisfaction ol tlie dten-e as di«tincuuhed from its \»lidity 11 
in question (/) , and the same applies to the objection that the decree was obtained 
by fraud and therefjre an objection that a decree was obtained by fraud cannot be 
entertained in execution (u) This applies of course to the decree under execution, for 
the Court executing a ilecrxc mav determine the qiiesti m whether another decree under 
which the claimant objects to execution is \ituted bs fraud or «>lJu«ion (r) Hut in a 
case decided by a single Judge of the Lahore High Court the plaintiff obtained A decree 
for an injunctim restraining a District Hoard from realising an illegal tax. After the 
deireo the tax was xahdated bj legislati in, and the Court refused to execute tie decree 
on the ground that the decree was no longer capable of execution (ic) A reversi ner 
against w horn a decree la lieing executed as legal representatiic nf the deceased judgment 
debtor eannut object in cxecutnn that the debt for which the decree was passed was 
not due, but may file a sejiarato suit for a declarati into that effect {x) 


(2) Ifof fldminwfrfl/Kja of juljmenl ileVlot * t»tate-~A decree holder failing to 
realize hia decree b> execution against the judgment debtor a executor, may file a 
suit against the executor for the adoiinLstntion of the estate and fur an account on tho 
footing of mal adminutratian This u his only remedy for the conduct of the executor 
u not a matter for tho Court of execution (y) 

(3) Second iuil for rtdempitoH — When a mortgagor is in effect bringing a luit 
to execute a prenous mortgage decree for redemption, the iint is barred under Ibia 
section (r) But if the fight to redeem was resened to him by the decree In the previous 
suit, a fresh suit for redemption will Iw (a) The better opinion is that if the former 
mortgage decree does not extinguuh the right of redemption, n fresh suit for redemption 
will sot be barred Sec note FtnaUijf of decree la redemf^ion suits at page 82 Such 
a suit Lsnot an execution of tho former decree, but a fresh exercise of the same right 

' Parties to the salt ' — H the question IS one relating to the execution, discharge, 
or satisfaction of the decree, but does not arise betwrea the parties to the suit, the 
section does not apply, and a suit is not barred Parties mean parties who arc 
opposed to each other in the suit, though not necessarily as plamtiS and defendant (&) , 
for m a partition suit co defendants may be opposetl to each other Questions arbiing 
between parties who are not opposed to each other, or between a party and a 
stranger, do not fall under section 47 The following are lUustrationa — 

/J,' (/lUjiJjxorf Jv/Miexv jfxx.w ieJBtxx — Ihtfpvtxx het»xes x/isJ rlrwe holders 

seeking to attach the same property (c), or claiming against each other in the 


t>) CAintizman \ Chintanun (1698) S- Brait 
475 Oomalhan v komandur (1904) 
2* Jlsd 318 Ranoaiamy y Thtmpaty 
(1005) 28 Mad 26 Kvmarttta y habo 
paUiy (1007) 30 JI"d 20 Khetravat t 
bhyama (1904) 32 Cal 265 LtlaJbar > 
Ckaturbhui (1809) 21 All 277 Jlva lot 
y Parmeibar (ISOO) 21 All 956 
X Copal (1930) 64 Dora 162 124 1 C 2’5 
( 30) A B ISi 


(w) Awtlan Sinob v Tht Pulnet Board (1933) 
14 lah 230 140 1 C 633 ( 33) AX 41 
(xi TaUaprajadn v BourvyapaUt (190') 30 

>lad 402 A/a V II a;a ci (1913) 

P K 14 15 1C 26 


(*) 

(e) 


Manjaya y Snramulu (1913) 34 Mad 
1, J 477 19 I C 41<« 

UatiCiitndery Aaminin (I90«) 11 C W V 

433 AamanotAan v Earuppayya (19 0) 
61 Mad I. J 436 07 It 10 6 (.6) AM 
1104 
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titSnn of (»?) <r Iwl^rr-n j ml i!**crrr !ioMrr« inter (<) iir n >t within 

th« »ert»on. 

(5) bflu^tn mlrr t* —The AtUh>1>.'\<l Jligh Court hM 

held th*l q«r«tlnn« lirlmrrn jiidcmenUeldoni (nlcr »e »rr n< t within the section (/) 
Bill the MaiIiw* llifh Court hM rrwnth Mil tiuil they atTf^innil thw Iim I'cen f illiwod 
hr r*npoon (*) 

(1) f«rif»fn a onj Am omti rr;>rr«n/n<irrj Bre rut within the 

section (0 

Uhenapartj li ■uingor IfingturdlnB fr|*frwiit*tiTCC4»p.%cit> [»ec 1 1, h xpI&riAtian 
VI and 0 1 r 8) all p-nwina whom »ufh pxrtj rrpreiwnta arr pnrtica Thus if » decree m 
p.v>ivd apamst a karwiiBn of a larwad in Ins rrprevntatiie cajviciti nil menibera of 
the Urwad are parties to the atiil in tlieir capacity of memlier* of the tara-nd (I) 
A minor (/) or a lunatic (m) not represented hy a proper guardian ad litem 
h deemed not to lie a parti to the amt An nh|eclion, howerer, on this ground cannot 
he taken in executi n proceedings against the minor or lunatic, fir an executing Court 
cannot go behind the <lecree but the judgment may lie attacked m revision or by appeal 
or by a regular suit (m) A judgment debtor, who objected to a sale of property on tbe 
ground that he had acquired a fresh title to it aubsequent to the decree, was held not to 
be a party to the auit In respect of that objection (n) A bennmidar m neither a party 
nor ft repreecntatiio of a party withm this aecUon (o) 

Explanation to the section and parties to snlL— Under aectnn 244 of the 

Code of 1882 the High Courts of Allahabad (p) and Calcutta (;) held that a plaintiff 
whose suit hid been dumiascd, and a defendant against whom a suit had been dismissed 
ceased to be parties to the suit On the other hand it was held bv the High Court of 
Madras (r) and Bombay (s) that such persons contiuued to be parties to tha suit The 
Explanation gives eHect to the latter iiew Objections therefore to attachment or sale 
by such persons come within this ecction and not 0 21 r 58 (<} In Krtshnappa v 
/'rridSteomy (u) the Madras High Court held tliat a defendant against whom the suit was 
dismissed on account of misjoinder h not a party In ^onnommo i lladhahhayx (v) 
the same High Court held that a defendant who had been properly impleaded, but os 
against whom the suit was dismissed because (he plaintiff had abandoned his case as 
against him is a defendant against whom asuitbas b^n dismissed unders 47 In^&dulv 
Sundam (to) ft I'ull Bench of the ^ladras High Court bcld that a person w ho is not a proper 


. I 


I 

(7) r«<larvua v Haiura tlf (1924) 4» Ksd I 
L J 476 77 1 C 118 ( 24) A U SSS 
(A) Abdul Sattar v CM Dot DM (19‘’7} 4 Ban!; 

418 9) I C 418 ( 27) A K 4» 

(!) ilagantal v DoiM (1001) 25 Bom 031 I 
Hajnor V itunoori Dank (IB85) 7 AU 
431 068 DhaToiaU v Dantcan IaI 

(1909) 31 All 8,1 I C 410 (PB) 

(ft J/annaiZ V 7 alAaram (1907) 30 Slad 215 
KamalKumv /5rayt (1901) 24 Mad 058 
(t) ^arttyananv r7/ru Ammu (19.7) 51 Mad 

48 108 I C -30 (.7) A SI 1043 I 

(ft Dttthul un I uia \ ilubammad (1909) ' 
31 AU 57’ 38 1 I les 3 I C 864 I 

(m) Kohpada v Uan (1917) 44 Cal 027 35 ' 

1 C 858 

(n) Sham Lai V Amar Pratad (1917) 2 Fst I 

L J 219 39 1 t 658 

(o) TmioBinia v I artfiataraihi (19 8) SI tiad I 

L.J 381 98 1 C 14 (.8) AM 10^1 I 


- - .. 1 C 408 
(f) nohunuddx V Loll Utah (1902) 29 Cal 890 
Dam TVrlAtKi \ Jajannalh (1903) SO 
Cat 131 

(r) Aamaairarni I Kamtth earamma (1900) 
^ Mad. 361 (P U \ 

(<) CiAcn V I i^neiirar (1803) 17 Bom 49 
(ft ,r«min< V Kah I'raiad (1921) 34 Cal L J 
477 C7 I C 6 cul) 4 C 212 Shnkh 
Kaloo V Dholanalh (I9’a) 6 Pat L J 
7“5 jruaammol Madho \ Ilazan Mb/ 
(1929) 6 lat 717 llal C 69> (29) 
A P 111 ChtUuar hrm \ Tea he ion 
(1927) 5 Kanif 393 101 1 C 121 (27) 
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( ) (1917) 40 Mad 984 38 I C 07 followed 
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ptrtj to tfio fluit M riot n p-»ft} Irr a tT f »r tin* pur/xiWi of exrciitmn, anA f h«t it 
matters not that the Court, jnatraj of stnfjn? out I'M name tinrier O J, f 10 (2) hiaa 
diamisaeO the suit ai anainit lum A pennn »ho«" name ii atnick off the record h a 
person whom the Ci)''rt dots not rcitartl * peram to Im liountl ha the decree and » 
therefore not a partj under » 4" (*) The Alhha^Mrl High Court har field that an 
order exempting a dchudanl from the suit » eijunalcnt tn an order de«mt‘'‘img the suit 
as against him and that |f his name n not atrnck aft the rrrord he ts a fwrtj to the »iiit 
tor purposes of exeetitnn (y) 

* Representatives ' — Tho term ' reircHentatisc in this Ni'ction includes not 
o^!^ legal representatires in the sense of heirs, exeeuton* or administraton* lutapo 
' reprcscntatire in interest ' that is. anj transferee of the deenx* holders inferesf, or 
an\ transferee of the judgment del t#>r a interest, who, ao fir as such interest is coneem 
ed IS 1 nund )*i the decree (r) On (heotherhandasurety for thejiefforfnance ofa decree 
isnof arcpre<cntati\oofa(>art\ wuhmthe meaning n( this section (a) ‘sees It'» IjcIow It 
was at Onetime supposed that a transferee h\ jiidieialealc could not he a reprc«rnt*firc (i), 
hut this \ ie« 13 no longer tenable It was »|so mi f that a ‘ reprcsmtatisf is a person 
Mho succeeds to the rights of ans of the parties after suit (rj , I ut this is incorrect fir 
a transferre mas l<o lioitn I hj f he decree on the doctrine of In pendens (i) Thus when 
at the time of the purchase th«* pmportx purchased was under attachiscnt Ifl Mccoti >d 
of a decree tho purchaser was rcpanled as a repre-entatirp of the judgment dehfor(c) 

/llH$rrnl$oit 

d tn execution olhis d«teo obtained on the 14tb Marrhan order for the attachment 
of the property of if The attachment wasactmllj f/Tccteil on the J"th of Hatch Rut 
before thief had obtained an inrerimordcrfrom the Court of appeal for*tityaeopt of which 
wM leccivedh} theCourtof execution on the Ihth Match Theataj order was vacated 
on the 15th April C believing that the attachment afipr the stay order was intalid 
purchased the property from fJ on the 27th Maj 4, honci cr, ooRrinued to prosecute 
hia esecution proceeding again't JJ and three years later the High Court restored the 
attachment Held that as C purchased dnring tho pendencj of the execution proceedings 
he was hound by the onlfC at the High Court on the principle of ha pendens and must 
ho regarded a* a tepresentAtwe of B The tiuesliun of the validvtj of the attachment 
19 one that falls to be decided by the Court of ••xccution, and it mattered not that the 
Court Was called upon to decide the question formally afier the judgment debtor had 
sold the property 1 entatarhnf<*pufAi r Ie»iIo/<ipjjayix <in3lj 5u Mad- Wo 156IC Shd, 

{ 32) A M 86 

But the Bombai High Court has heJd that a purchaser Iite pendente is not the 
of his vendor (/f A CaleottM c*je*»Jd that to detrrmuje whether a 
particular person is a representatiTO of a party, the two tests to bo applied are, first, 
whether any portion of the interest of the decree holder or of the judgment debtor which 
w as originally vested iti one of th e parties has by the act of parties or by operation of law 
veste'^ " 11'“ i.» I . 1 _ 
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n cl' 1 olijii' n rif inlw*! »h«-tli»T »'t fur *■ «iirh intrrr**! i«c<inrrrTir<l llmt 
u iKiiinill V Ihr clixT”* (p) uti'l « f«T»"n lnVing joint 

Ij *uni>r<r*liip(jl, lii\^ Iw^n hrlcl to !«' iTpTr«rnt«tjic'« Tho fnllowmc 
arc* UIa«tratir<na of j«Ti'''ti» licM to li»* r»'j«rr*c'nt«tnr» iinilrr tln« nrrtion 

(1) A tran«ffTr»* of n ilc'CTTf* or of tli«* inl«*fr«l of iin\ clcc-rrc* lioMrr in a ji int 

within the* roraninc ' f O 21. r K* i« * n*irr«rii!ati\r of the clecrc*** hoMrr (I ) \ 

tran*fftTt* from »tifh traniifnTc !• al*oiv repri-wntalm* of thrilecrt'o ho!rUr(f) 

\ juiljment CTt*clitor »lio attarhea a ctrerw liehl li\ the jmiffment clelilor ntriinat 
another i« a representative of the jucljrment del tor I hot la a cleerce apatn«t Jt 
C ol tains a cleeree acain»t -1. anti in exeeution attaches the cleerre heM hj A apain«t // 
C IS a ‘ repre«entatire of I m proeeeding* »n crecuiion of I a deercc apninst IS (m) 
See O 21. r VT (3) 

(2) 4 ohtains a decree apamst It for U* '5 000 IS then sells certain projK-rty 
lielonpinp to him to t ( is not a ' representative* of /f, for the decrecis a simple money 
decree, and does not relate to the apceijlc property sold to C (n) 

(3) A purchaser, lessee, or mortpaj^, from a judgment dehtnr.of projiertj belonging 
to the judgment debtor and afl'tfhni in ejecotion of a deetre against him, is the 
‘ representatire ’ of the judgment dchtof within the nienning of tins section, for the 
property being finder allnfhmfnt at the date of the purchase, lease or morlgspc, the pur 
chaser, leasee or mortgagee is tiounil by the decree so far a« the interest transfemd 
to himisconcernedio) See section 

(4) Purchn‘tr of dtUor t tquily of fftfem; fion MmUr a privoSt tnlt— 1 

obtains a decree against /I for sale of certain property mortgaged to him by B After 
the date of the decree, IS sells Ins ecjuity of redemption in the mortgaged property to ( 

C II a • representative of IS Ibo judgment debtor for tlie projierly having been pur 
chased after it was affected bv A a mortgage decree C is to that exteijl bound by A s 
decree Hence anv question relating to the execution of A s decree, and arising betw cen 
A and C, must be determined by the Court executing A s decree, and not by a separate 
emt (p) The same procedure would apply even if IS had transferred his interest m the 
properly to CdunnQlhf penrlenct/oflhe suit and bc/ewe the passing of the decree (?) 

(5) PuTcfiafer of judgment debtor s equiltf of rcdoaption at ajudteinl snle — A obtains 
a decree against IS for the sale of certain property mortgaged to him by IS Before the 
property could be sold m execution of A a decree A, who holds a monev decree against 
Is, brings B a equity of redemption in the mortgaged property to sale m execution of his 
decree, and it is purchased by C C is a representative of D, the jud'ment debtor, 
for the property having been purchased after It wax affected by <4 a mortgage decree, 
C IS to that extent bound by A a decree Hence any question relating to the execution 


(?) Ajodh la Hoy \ narJuar Hoj (1007) 9 Cal 
L J 485 ' 

/lSa*oini 5AafiI 
23 Horn 636 
(0 CArUuirJinnv Tro Fe Son (19*7) 5 Rang 
393 104 1 C 1*1 ( .7) A K 273 
0) ItmUls CAdnJt CAaron (19ue)ll C V\ 

(t) i)i/vir rtutiA V Fatik (1899) 26 Cal 250 
£<irfo Vjrain ^ Jay huhm (1694) 16 
All 483 6A«i r*ra»fl<£ V £<>11 (19..6) 4 1 at 
120 86 I C 561 ( .5) A P 449 


Itayhlehary \ Svrnomojft (1881) 7 Cal 
403 Alt fiAampAul v Ilarbaihth btngh 
(1B12) P R no 64 p 31’ 14 I C 40 
(gilt by Judgment debtor ot lila entire 
prop'rty) 

to) f'ur Iratad v Stam Lai (1899) 21 VII 20 
(aale) A/olAetraon v ! obarjhan (1901) 
28 ISl 493 (lea»e) 1 aramananda v 
3/oloifer (1897) 20 Mad J'S (morlcage) 
Avppano < Kumara (1911) 34 Mad 
450 7 1 I 418 (Mie) \ flrayeT>aa"Sim» V 
SaaAa?>y>jer (10u7l 17 Mail X. J 331 
(numgagr) £<t1;> iSal v Vend AuAore 
(189*) 19 All 33" hhar Dat s lama 
Vend (10 V) 6 Uh 644 03 1 C 30 ( .6) 
A L 154 (mortirage) 

(p) JiedAo Day v Famji (1891) 16 AU 286, 291 

(4) SAraVarainv CAunJal (1900) 22 AD 243 
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of /I a d«“cr*'C, and aruing between A and C, moat lie determined the Court executing 
A 8 decree and not b} a separate amt (r) 


(G) .1 jmrchnHT of propfrti/ fr»M a party to a *vit m tchteh an injunetion A/M tern 
gmnlfd awrA properly ti not a *• trprft'nlaliT*” leiMia l/u meaning of Ihn etrtt ^ — 

yt obtains a decree against V reifraining D by an injunction from obstructing him in 
the exercise of his right ot way to his land orer l{t Sand yl then adls his land tn C 
If P obstructs C m the cnjojtuent of the tight of way, Ca proper remedy is by waj of 
suit against P and not in execution under this section The reason is that an injunction 
docs not run with the land, and C cannot thereforo claim the licnefit of the decree 
against £ («) Xotc that C is not a transferee of the decree, but of (he property only 
See notes to b 60, * Decree for injunction 

(7) The Offtotl \»*\gn*e claiming property on lichalf of the rrcf/itors of an in*ol 
rent jmlgment debtor is not a * reprraentatire of (ho judgment debtor wjthi/) the 
meaning of this section (i) In such a case hois really a third party maVioga claim though 
for some purposes ho would ho entitle«l aa representing the judgment debtor to litigate 
matters under section 47 (u) 

(8) The High Court of Allahabad has held that a purchjvtrr fnn a judgnenlJ'Uor 
under 0 21, r 83 is a reprcsentatiTO” of the judgment debtor within the meaning 
of this section (e) A obtains a decree against IJ In execution of the deerco certain 
property belonging to JJ is attacbedi and an order is made for tho sale thereof D then 
obtains a certihcato from the Court under O 21. r 63. to Bell the property by private 
tale, and the property is sold to C m pursuance of the certificate £?is a ‘‘representative” 
of B within the meaning of this section 

(6) A purchaser from tho judgment debtor of an occvpaney hotdmg not tnn$ftfahU 
by eurfom is a ‘ representative “ of the judgment debtor If the holding is sold in exe 
cution of the decree against tho judgment debtor, and be is dispossessed by tho auction 
purchaser, he may apply for possession under this section, and not under 0 2 1, r lOO ( w) 

(10) A purchaser from a judgractit debtor of a portion of a holding is, eo tar as 
his interest is concerned bound by tho decree for rent obtami*d against the judgment 
debtor under s 148 A of the Bengal Tenancy Act 8 of 1885 and by the ealo in execution 
of that decree He is therefore, a “ rcpresentatiie ” of the judgment-debtor, and if he 
IS dispossessed by the auction purchaser, he may apply for possession under this section, 
but not under 0 21, r 100 (*) 


Objections to altacbacnt or sale by parties or their representatives — 
Objections to attachment made l^ a judgment debtor or Jus representative must be 
distinguished from those made by cither of them on behalf of a third person In the 
former case the objection comes under this section, and a separate suit is barred The 
order however, operates as a decree, and a second appeal lies from it In the latter 
case the objection is in effect one by a third person, and it falls under O 21, r 68 The 
objector may proceed either by an application under O 21, r 68, or by a regular suit 
If be proceeds by an application under O 21, r 68, there is no appeal from the order, but 
he may tile a suit as provided by O 21, r 63 feucha suit must be filed within onejear 
from the date of the order 


Oubonlolv ilfadfto;ioinO004)26AU 447 
lihan Chunder v Btrn itatthub (1897) 
24 Cal S'* Itadha £hAi»i v llfm 


(«) 

ft) 
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H thr ju l?fnrnt-<lf*Mrtr ol jp<t« l?i*t Ih** projx'ft^ is not IiaIIo to attJSfhmrnt or 
Mle (y) or th*t Ih" c!<*<Tr'* h 1 i«'r in ronniranco with » Court i'«v>n has mi«apj ropnatwl 
I«rt of thr propcrts atUf-hr.) (j) th** o1 joctlon is 1 r thr jii icmrnt del tor on his o«TJ 
liehslf *n I il fnu*t !>*• cWi le«l J \ the oxrcutins Court un Irr this i«cctinn ‘'imilarh 
if properts i« *ttAch«l a* J m|>rrtv of • jti Ijfmrnt debtor In tl e hands of his 

le^al repiTsentative an I the litter oI jeets that it is not | roperty of the deceased, but 
his o«T» proi'ertv the ease falls im ler this aeetion for tl e lepal representative is not ret 
tin;; up a JUS tertii (u) But If the objection is male Is the Judsment-ilebtor or his 
re] resentative not on his osrn behalf but on account of a thml partj as trustee (&) or 
as sclait of an idol (ej or on the proun 1 that the pro]<crt\ is waLf (</) the objection is 
under O 21 r S'* an I not un ler this section 

Objections to attachment or sale by third parties —If tho objection to attach 
ment is ma fc bv a lAirrf { irt> he max | roceed cither un ler O 21, r 63 or by a regular 
suit (f) anl the claim cannot be dc^lt with under this section (/) ‘*cc notes above. 
Objection to attael mrnt or sale bx parties or their representatives ’ 

Execution purchaser — ts e now proeccsl to const Irr cases where projicrty of the 
judgmentnlcbtor has been sold m execution of the decree and questions m which the 
auction purcliaser is concerned anso tubsequent to the sale These questions fall into 
two claascs according to the parties between whom thej ari«e — 

A — Questions between the decree holder on the one hand and the judgment 
debtor on the other band, the auction purchaser being onl^ interested in 
the result 

B —Questions between tho auction purchaser on the one hand and a partj to 
tho auit or liis rcpresenlatixo on tho other hand 
A Quulton«btlu‘<€nlht dtert* Mdtr on Iht one hand and Ihe judjminl-deblor on 
<As oi^r, Ihe execution purcAoecr 6«iay onfy taferesfeif in iht result — 

These questions b<.ing essentully questions btlicten parlitt lo Iht suit fall xnthin 
this section (;;) It is well settled that as btltcttn Iht judqmtnl debtor and the decree 
holder an objection [to the sale m execution] can only be taken m execution 
and acc 244 (now see 47) prohibits a suit by a party or his representatixea against an 
auction purchaser to raise a question which as between tho judgment>debtor and the 
decree holder must have been determined under that section (A) The fact that the 


(y) TnmSdt v Caciiula (180^) 19 B«m 9 S 


(a) SeOtehaTul T Durga (1890) 1" All 319 
lanthanun v Kaba lltbt (18901 17 Cal 
711 Sail Choran v Jncai (1900) SO 
All SI Vengopai/j/an v AaniXIHimJIal 
(1903) "8 Had SOI Madhusudan 

V aoinnda (1900) "7 Cal 34 Mnngryti v 
llayat Sabeb (1899) S3 Uom ‘’37 Ooiul 
tng V AMlmaiN? (1910) 34 Bom S40 
71 I C 437 t mnhenanda V J/oAnu/ra 
(1911)14 Cal L J 337 111 C ^ dfo 
hott V Oorak \ath (1914) 19 C W \ 

517 »7I C 3 1 Duita-r xAiS Aa/ (1917) 

39 All 47 36 I C SSI Uftagtrant Ham 

V X> n(19 I) 3 lah L 3 400 01 

I C B 3 (21) A I. 173 ArunacheUamy 
Jfaun} »an Sgat (19 4) Rang 168 83 
I C SSO ( 1)A K 3 3 hhar Da* e 
Jarma AandftO 544 911 C SO 

("eiA L 134 Jfa ''Am V Itaung la 
(19 7) S Rang 65J 107 I C 850 ( *8) i 
A R “S Xjida \ / rjjmrf a 419 S) 4S I 


Cal L J 551 ilana v Dana (19‘>8) SO 
Bom I R 1447 ( 28) A 11 534 

(6) ilangtga v Uajat bahtb (1899) 23 Bom 
'•37 ISadTwl n V Abdul Itah m (1908) 31 
Had 1 5 Indomati v Jmathar (1906) 
*>3 All 644 Hoop Lai v Dekam (1890) 
IS Gal 437 

(r) fartptfl CAandni v AihiUatA (1912) 39 
Cal 2*18 12 I C 153 Upendra \ath 
V ituavni (1915) 4° Cal 440 27 I C 
3 jS Contra Shah A aim ▼ Girdhan 
(19 7) 2 Luck 145 100 1 C 464 ( 27) A 
O 1®C» 


SnoA (1910) 34 Bom 546 7 I C 457 
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•iuctioii piirchiMT, who wbh not r iMiHy to the suit, is intf-n'tcd In the result, does not 
prevent th** question beinj; i ne 6e/ire«H th* jwr/ie* Tlicsi questions therefore must 
be dttcrminedhy the Court o^ecutinR the deene, and not !>} a njiamto suit The 
leading case on the subject la Pr<nnnto Kumnr \ Anli Am (i)where their Lorilslups 
of the I’rivj Council aaul It w of the utmost mjMvrtvnce that all objections to 
execution sales should be disposed of as rheajil) an I as specdilv as itoastble Tlicir 
Lor Iships ace gUd to find that the Courts »a India luire not placed an> narrow con 
struction on tho 1 ingusgo of section 24* {now « 4") and that, when a question his arisen 
as to the tjreeulion discHorrje, or artlis/aelioit of n decree htUtftn fAe jvjrliM to Mr auil in 
which the decree was passed tho fact that tho purcliavr, who is no jvirty to the suit, 
isintcristcdin the result hasneverheenhtlda bar to th* api heat ion of tho section ” 1“ 
Prosiinno Aieinur a ease a suit was brought bj the ju Igmcnt «Ubtor against Ins co sharers 
and against the judgm»nt<reditor and the auction |>utchascr to set a*ide a aah 
execution on the ground of fraud The fraud allcgeil was that tho judgrecnt-crchtor 
had obtained a doLric agiinst the judgment debtor and Insco sharers and m execution of 
the do ree at*a hej the whole of the lammiUri which belonged to the judgment debtor 
and his CO sharers that thereafter the judgment debtor pii 1 fu» quota of the judgment 
debt and it »as arrangid with the jmlgment creilitor tluit the judgment-debtor a share 
should be exempted from sale that pursuant to the arrangement tho judgment creditor 


share to bo attached and sold The I’riv-y Council held thil the pliintifT «n medj was by 
an application under this section and the question being one relating to the exeenlion, 
discharge or sntiafaction of the decree, R separate suit to set aside the sale was barred 
under this section 


lUuatTaUati 


A judgment debtor mij seek to set aside an execution sale — 

U] on deposit under 0 21, r 89, 

[2] for material itrcguhnty under O 21, r 90. 

131 for fraud under O 21, i 20 , 

[4] for other reasons , 

[1] As to case (1), see note under O 21, r 89 below, “ Appeal ’ 

[(>) (3)1 As to cases (2) and (3), see notes under O 21, r 00 below, ‘ Suit to set 
Rcide sale O'! ground of material irregulRrity * * Fraud in pubbshlng or conducting 

sale, ‘ Application to set aside sale on other grounds,’ and “ Ajipeftl ’ 


[4] A judgment debtor may seek to set aside a sale on grounds other than those 
mentioned abo^e A judgment debtor seeking to set aside * sale on anj of the 
following grounds must proceed by an application under tlus section and not by a 
separatesuit —that the sale is illegal or a nullity for want of notice under 0 21 r 22 (j), 
that the judgment debtor has been adjudged insolvent and the decree gives no 
charge upon the land (1) , that the proper^ w not liable to attachment and sale (f) . 


(0 


U) 


(d Raw Gapat v KhmU Ram (1884) « All 448 
Bofti tlam V Fan i (1885) 8 All llS 
Daren CAaro i \ pA»onna (1699) 

26 Cal 727 



QUr.STIONS Uri.\TINCS TO KXfCLTIOX. 


170 


thJit thf* mIc >i> in conlr»\rnti <n « f O II, r H , tlril ili>' mIi» wa« imt WArranl<^l 1>j 
th<* trrm* of Iho «lr><Tr«* ("I . th«l th** jiroixTl) poI I <Ii<I not Ix-tong to tJif> jticljmrnt- 
dfMor (o) . Ihsl th<* lirom* liol Iff l>v! pnfThAPwl witlioiil Ir-wr of tho Court (p) . 
thtl iho •lorroo h* I liorn »i1ju*tr»l (fl), tMl ttio mIo i« inrili I hAvine Ikvh lid 1 nftrr 
A pt«^ orlrrfr). that lli<* ilooroo hotJpr p 0«n jimjwrH n*« aoM 1>\ mi'tnLr in«tpnil of 
thst of thr jndcmpntHjplitor (*) 

Ti QH’Minyit brttrffn fA» nv'Unyt p»rrA««<r on th* oxf konii an/f a jtnrly la the #uif or 
A»# refftfenMirr on iht nlhrf hnxtt — 

Onr fla** of cAsrs Anting im lor thin hPA<l in where the decree holder him«df m the 
jmrcha«er nnd the juderaentdehtor eltimn la »et au le Ihe $nU in txrfuhnn In such ft 
CA*c the ju Ijmentdehtor mu*t |>m» ml l» an apldiration unrler this section Bnii not bj 
ft sepAfftte suit (f) 

Vnoth'f eU«n of cav* ftri'mi; between the auction piirchiser on the one hand nnd 
the jud;;in"ntdcbtor on tiio other in where the auction purchaner seeks to recover /w 
SMiion of the propertN purchaml bv him The quention that Brines m such cases is whe 
ther the Court purchnwr muni proceed b\ an application under this section couplcil with 
O 2I,r 93, or whether he M entitled to bnnga separate suit for ponsension t This depends 
on who is the purchaner, for the pmpertj mat be purchased by the decree holder himself 
with the leate of the Court under O 21, f *2, or it maj be purchased by astrangcr 

T\r»t, irfirre lA« decree Mitr hinuejf is Me purcAasrr — W hether the decree holder 
purchaser must proceed bt an application depends upon— (1) whether for the purpose 
of recoTcnng potscMion of the pro|wrtj lie h to be regarded as a ‘ party ” to the suit 
tnttun the meaning of 8 4T, or whether ho has ceased to be a part) to the suit by reason 
of his purchase, and (2) whether the question as to deliterv of possession is a question 
reUtiag to “the execution, discharge or satisfaction of the decree ' within the meaning 
of a 47 Upon these points there is a conflict of decisions 

According to the view taken bj the High Court of ^fad^as (n), and bj a Full 
Bench of the High Court of Calcutta (t), the decree holder rrioins his character of a 
“ party “ to the suit thoush he is also the purchaser, and the question as to dcliiery of 
possession is a questun rclatng to * the execution, discharge or satufaction of the 
decree ’ snthin the meaning of s 47 The two conditions laiddosm by the section are 
therefore satLsfled, and a separate suit for possession is barred under b 47 But in a 
case where a tenancy was eold in execution of a decree for rent, and the auction 
purchaser decree holder was obstructed in taking possession by a person who claimed 
to be a landlord, the Calcutta High Court held that B 47 did not apply although the 
nval landlord had been joined as apart} to the rent suit (vI) The High Court of 
Madras has also applied sec 47 to an application by a purchaser from a decree holder 
purchaser, resisted by the judgment debtor in obtaining possession, the reason given 


(") 

(O) 

(p) 


A (»1) Nn;iio« r Coiam (1933) 60 C»J 1401 


arolhara v 1 entala <I8J3) ]« Slad 
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being in one ease jir), that a purtLa«er from a deerw hMiler who purchased at a 
Court sale la a ‘ representative” e f the deeree bolder, and in another (r) tliat he w a 
“ representative *’ of the jndjnnent-debtor, within the meaning of this seetinn. In two of 
the cases cited above, however, the Madras Conrt oUserved th^t if thw question bad not 
already been settled b\ previous decisions of that Court, thei ul<! lie disposed to hold 
that proceedings forobtamingposses*» incouldnot be regarded as those ‘ relating to the 
esecutinn.duchargeorBatufaetiono! the decree” within the meaning of this section (yh 
In a recent Full Ilcnch case it seems to liave licenassumecl that such proceedings related 
to the execution of the decree (*) 

According to the other new, which is the new taLen I \ a h ull Bench of each of the 
High Courts of Allahabad (a) Patna (t), and Bnmbai (r), and m recent cases b\ the 
High Court of Lahore f J), and Rangoon (r) a decree holder pnrehawr stands on the same 
footing as a purchaser who is a tlranjtr, so that he mas proceed either by an application 
under O 21 r Oo, or bj a separate suit f rposseasion. This new proceeds on the ground 
that sec 47 does not apph either lieeau^e the question as to delnerr of po««e«sion is 
not one relating to the * execution, discharge or satisfaction ’ of the decree or beean«e 
a decree holder after he becomes purchaser of the proprrlv can no longer be said to be 
a parte to the suit The Omlh Court has hebl (/) that though the decree holder 
purchaser is a partv to the suit, jtt the question is not one under section 47 because 
the act of placing the purchaser in possession does not involve the decision of a question 
relating to the execution, discharge, or astisfaction of the decree The cases in which 
It has been held that an auction purchaser, even if he is the decree bolder, is not a 
party to the suit, require reconsideration in view of the ruling of the Judicial Committee 
that such an auction purchaser u a partv to the suit (p) 


These two divergent views lead to clifierent result* — 

(1) According to the first new, that IS, the new taken b% the High Courts of 
Madras and Calcutta a decree bolder purchaser, who seeks to recover 
possession from the judgiuent-dehtor of tie property purchased by him at 
the auction sale, can proceed nnh b\ an application under O 21, t 05, 
which raises a question under see 47 such application must he mad® 
within 3 years from the date on which the s>i)e becomes absolute [Lumta 
tion 4ct, ^ch. I, art 18IJ. According to the latter new, that is the new 
taken by the High Courts of Allahabad, Patna Bombar and Lahore and the 
Chief Court of Oudh, be mav proceed bv an application under O 21, r ''S 
^nch an appbcation, according to that view, does not raise a question under 
sec 47 , therefore if he does not j>roeeed bv an application, or if he makes 
the application but it is unsuccessful, he mav fall hack upon his title and sue 
for possession. Such suit mav be brought within 12 veats from the date 


<v) SanrfAuv TTu^miK (1405) “S Mad 87 
(i) Vnr.TrfTa IJjDm ■» Masn Nndnn %% 

M»d 107 l^S 54 I C "09 

(V> “ 





(r) norfonnd v Chwtar (19®4) 4S Bom 650, 
MIC oi" ( _4) A B 4"<i oTEfrnljng 
6ada4Aivv \arayi>n (1911) 35 Bom 452 
11 1C 991 iatiAmaav Coctmi (^"4) 28 
Bom I..R.S43 MIC. 503 ( 24)A B 5 
BtruM V Famehandra (1030) 54 Bom 
4“0 1"5IC *03 (SO) A B 8*5 
(d) CAdAn Bnm v barmen Bai (1918) P R so 
8 F 34 441 C 169 NiurelAllV fdbiis 
i.C9am (I91D)PR no 121 p 312 53 1 C 
460 >«« kl«o Bay Lat \ Dvrgn (IS^O) 

1 Lah 134 56 1 C 254 

M Vertifl T Biuhim (1930) 8 Rang 162, 1"6 
I C 204 ( 30) A R. 61 

(f) Gat/a Balttfi y JTiair Rajmdfo (lO^S) 3 Lufk 
18" 110 1 1 83 ( "8) 4 0 199 (F B.) 
toi GawajuSAv v Kn»A»aBiOfA<mor (1918) 
45 I A 84 60 41 Mad. 403 411 

441 C 855 
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«lrn thr mI** ntMi lutr [Umitslic n Act, ‘vh. I, art 138] so 

th»t even if llic timr for »n n/ 7 >ftcnt«»i iintfrr O 21 r P", has cipirr»l ho 
ma\ pnxTT 1 1 ^ *•*> « f smt 

(2) Accnnling to tlo other mow, the aitplioation for ilHucrj <f isMivswion falls 
ticKlrr see 4T, and the opfrr tnaalo on tlio applicatnn amounts to a decree 
[«. 2 (2)] and I* appealable a« puch. According to the latter siew, sec.47 
doea not appl^ to the eaxr, and the applientl >n t< entireh one under O 21, 
r P5, and no appeal lies from an order made upon such applicat ion. 


If the decree holder purchaser I* ohalrwcted In obtaining p'^avMion b} a stranger 
claiming bona fide to fie in pi wswion on hU o«it account the question is not within the 
purriew of sec. 47 but O 21, r applieaand the decree holder s remedi is bj suit under 
0 21, r 103 (A) SimiUrh if the decree h Ider imrchascr is obstructed in obtaining 
possession by the judgmrnt'drbtor and a stron^r to fAe suit the ca*c docs not come within 
sec. 47 and be may bring a suit for poasession against (hrm (•) 

ben a decree bolder at a Court aafo obtained poaseasion of land m excess of what 
was included in the mortgage and the decree, tbo Allahabad High Court held the judg 
ment-debtor a suit to recoier the excess was not baned, as the auction purchaser was 
not the representatire of the decree bolder (although he was the same person) {j) 


Steondly uhen /A# jnirthoitr t$ a gtmngtr — Where a stranger auction purchaser 
seeks to tccorer possession from the judgment debtor two questions arise (1) whether tbo 
purchaser is a representatire of either party to the suit and (2) whether the question of 
possession u one relating to the execution, discharge, or satisfaction of the decree The 
second question has already been discussed with reference to thedeeree bolder purchaser 
and the conflict of decisions on the subject has been noted. W ith reference to the first 
question the cose does not fall under the section if the stranger auction purchaser is a 
representatire of the judgment debtor for tlien the question would be between a party 
and his own representatire But it would fall under the section if he were a ropre 
sentatire of the decree holder Again the case would not come under the section if he 
was a representative of neither The decisions on all these points are rerj conflicting 
The High Court of Bombay has consistently held that an auction purchaser who is a 
stranger is not tbo representative of either party to the suit (A) The High Courts of 
Calcutta (() and Allahabad (m) have held that be is not the representatire of the decree- 
holder but that he is the representative of the judgment debtor In Hadras there u a 
hopeless conflict of opinion The conflict was sought to be set at rest by a reference 
to a Full Bench m I eyindramuMu r J/aya Aa<fan(n) but it cannot be said that the 
object was attamed. Oldfield, J , and Shesbagtri Ayyar J , held that a stranger pur 
chaser at a sale in execution of a money decree was a representatire of the 
judgment debtor, but not of the decree bolder, while Abdur Rahim AC.J, held 
fiat wiefier be xrse ta be regarded as a represenfatrrw of tbe one or tbo other 
depended upon the nature of the question raised and the right set up by the contesting 
party The preponderance of authority in iladras aeems to be in favour of the view 
that a purchaser at a sale in execution of a money decree who is a stranger is the 
representative of the judgment •’ebtor and not of the decree holder with reference to 
questions relating to the execution discharge or satisfaction of the decree Jladras 
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cases cited in footnote (o) decided timt a atranger Inircl »»* r m not the repntu ntatlic of 
tho decree holder, whik thoHi m fiotnote {p) tleeideil that ho h Madras cii»eii cited in 
footnote (5) decided that n etranper pnithaser is tiie rcprewntatise of tho judp 
ment debtor, Mhile th >so citeil in footnote (r) decided that he h not. In later decisions 
tho JIadras lli,jh Court has constrnesl I eytfidramuthu'$ ca-so as extending the application 
of sec 47, and that it matters not whether the pc Mon actual)} raising the question m a 
particular case is a representative of a part} hut that s c 47 applies if the question is one 
relating to tlioexecutioh of a decree and Is one of a nature m which the parties to the 
suit arc adverse!} interested (s) The High Court of Ijihnre has expressed the v lew that 
a stranger purchaser is not the representative of the judgment dehtnr (0 The Oudh 
Court has odopted the vievi taken h} Ahlur llahlm, A C J. (k) It is worth while 
noticing in this connection the observations of the Privy Council m the undermentioned 
case (1) 

All tho High Courls (le), except the High Court of ^^ad^as, seem to hold that 
where on auction purchaser who is 4 stranger is rfsisted m obtaining possession by 
the judgment debtor of the property purchased hy him in execution, he may apply for 
delivery of possession under O 21, r 0*», or ho may bring a regular suit for p«>sseavion. 
The provisions uf sec 47 do not apply either because he is not the * representative” of the 
decree holder or because the question as to delivery of jvissession is not one relating to 
the execution, discharge or satisfactionof thedeereo within the meaning of the section 

The period of limitation for an application under 0 21, r G >, is 3 years from the date when 
the sale becomes absolute [Limitation Act. lOOS, S;h I, art Iftl) and that for a suit 
IS 12 years from the same date (ihtd , art 133) He is entitled to bring tho suit without 
making any application under O 21. r 93. and he may suo even after an unsuccessful 
application. The High Court of Bombay has held that an auction purchaser, even 
though a beoamuUr for tho decree holder, is a tlran^tr for the purposes of this rule (x) 

In Madras tho Full Bench decision m reyin</rain«(Au t .Vnyo A'nrfan (y), has been taken 
as an authority for the proposition that an auction purchaser, though he be a stran 
ger, must proceed by an application under sec 47, and that he is not entitled to bnng a 
regular suit for possession In the Order of Reference it was assumed that the question 
as to delivery of possession related to ‘ tho execution, discharge or satisfaction of the 
decree within the meaning of sec 47 The judgments of the learned Juilges seem to 
have been influenced by tho observations of the I^ivy Council in RrcwunTio Kuinnr a case 
as to the cheap and speedy disposal of objections to execution sales These observa 
tions are appropriate when the question is really between the parties to the suit and 
the auction purchaser is only an interested spectator , but they are altogether irrelevant 
when the question is between a judgment debtor and a stranger purchaser at an auction 
sale The scope of the Section is expressly limited to questions between parties to the suit 
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M'l th'^ir rr-piT^rnlutur* (in<l tfi** «l>^n*tion« of the I’rnj ( otincil «Ij not und 
«inni>i rxlrnd llio Nv-tion l■p^■ond Iho^ limit* It f« Jneh limo tint Ihr Motion 

■m<'ndo<l *nd tho tYinflicl ►ft Hi rr«l 

lV“idf* oii«o« nn'lrr <> Jl, f Ph «jiif*tinn* rfittinf; to execution maj ftri-*** 
in other va\ii The (Viiirt of AlUhaUvl !ia* hrld thxt where proi>rrt\ not 

includoil in the tnortpapr deed or m the mortpipe drerre h *old nnd dfliirrcil to a at ranker 
purcha«crin execution, the jud;:nier>t dehtor i* mlitiwl to lirtnc a pint npainxt the auction 
I>urcha«<T for recoren of the jiroj>ertx and that tlio proi ninn* of »ec -IT do not appU *'> 
the ease (j) Hut the Aladrxx llijh t Wrl fwItoMinR the conatruetion put upon the Kull 
Bench deci«ion in I ryiadroini/fAu X .Vitya Jia* held that eueh a ca«e come* 

xrithin Pec 47, anil that a regular auit i* iKirml f<t) A Full Bench of the MlahaKad 
High Court ha* held that an auction pnrrha*er under a ilecrec which ha* I'ccn, after 
confirmation of the aale, pet a*idc a* a iraulf of a aep.xratc auil, la entitled to applj 
under ace 47 for reeoxerx of the purell»*e tnonex from the decree-holder (h) 

Sab-sec (3) . Inquiry as to who Is the representative of a party.— The 

question whether a per«on is a legal repre*entatire of a partj so that execution should 
proceed against him i* one to bo decided l»> the Court in execution (c) The Court no 
longer has the option of staving the execution proocciling until the matter t* 
settled bj suit This sub section isancillar} to sub section (1) and m limited to questions 
relating to the execution, discharge and satisfaction of a decree, and does not applj 
to the detensmation of a question between nxal representatives of one partj (d) The 
same rule applies vhen the question arises in execution proceedings as to whether a 
certain person is a transfcrco of a decree, fora transferee of a decree is, as stated above, 
a “representative" ola partji wilhinthcneaningof thisscetion An order determining 
whether a person is or is not thcreprc’ientatixo of a partj is a decree [see sec d, cl (S}], 
and IS therefore appealable (<) 

If the transferee of a decree dies (icndmg execution, the executing Court has power 
under this section to inquire whether tho transferee was merely a benamidar for another 
and to allow the real ow ner to execute the decree (/) 

Stay of execatlOQ — The words “or to the slay of execution thereof” which 
occurred in see 244 after the words “execution, discharge or satisfaction of the decree ” 
have been omitted in the present section There are two possible views as regards the 
omission of these words The one is that the words omitted may have been regarded 
as superfluous, for a plea that the execution of a decere may be stayed is equivalent to 
the plea that the decree should not be executed, and it is thus a question relating 
to the execution ' of the decree (y) The other view is that those words having 
been deliberatelj onutted bj the Legulature in the present section, questions relating 
to the stay of execution are no longer within the section and no appeal lies from 
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orders determining such quostionn (A) The lAhore Higli Court after a eonMderation 
of all the autbontJes ha^ taken the former view (i) It holds that an order staying 
execution is one relating to the execution of the decree, m the anme way that an order 
d2atm'>'>in('(in application for execution a« lime liarred docs so relate The only difference 
being that in the one case cxeeotionis leni{)onr>}( 8u«pendc<I while In the other it is 
prohibited It further holds that a atay order U appealable and is a decree under 
sec 2(2) as it conelu*icclydelemitnea the xery important right of the decree holder to 
reap forthwith the fruits of his decree 

An order made at the instaneeAfaitinlenm rcceirer under sec 52ofthe rrorincisl 
Insofcency let, t02i), stopping s sale does not fall under this aection A'o appeal lies 
from such an order and ft ran only lie corrected m rerision fj) 

Sub section (2) Court may treat suit as an application -^This *ub-M<tioo 
IS new It gives legt^lativc recognition to the practice followed by the Courts under 
the repealed Code Jt enables the Court to treat an application coder this section a« a 
suit or s suit as an application If an application is brought the Court may treat the 
application AS a suit, but it must dtsposoofthe matter it self and must not refer the parties 
to a separate suit ({,) If a suit is brought lor the determination of a question which 
falls under this section the Court has a diseretion either to dismiss the suit or to treat 
the plaint as an application under this section, and duposo of it accordingly, pronded 
the Court m which the suit is brought Iias^urMdxtion lo r^^euie the decree (/), and the 
execution of the decree 16 not Mrr«f at the date of the suit (m) The power, howexer, 
IS discretionary (n) and no appeal lies from an order under (bis sob section (a) If the 



and not jurisdiction (sec 09) , but it wdl not do so unless the Court which passed (he 
decree bad jurisdiction to a*e>(te the original decree (p) and the soit uaS died witbia the 
period of limitation pfescribed fop <tpjkfieafi<ms under this section, namely, the period 
proscribed by art 181 of the Limitation Act. 190S (f) In a case where a paety instead 
of applying under this section hied a amt which he prosecuted to second appeal, the 
High Court of Ulafaabad <n the exercise of ite discretion refused to treat the plaint as 
an application (r) 

In a recent Allahabad case a minor objected in execution proceedings that he bad 
not been represented by a guardian ad htera m the suit and the Court of execution 
refused to entertain the objection as one affecting lb© rabdity of the decree , on appeal 
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from the onl'r Ihr lliph C< urt of AUal>al«<l tmi<4sl «hr irtxxwlinp a suit and made 
a declaration that the decree wa« not 1 indinc on the minor (») 

Where a sale Is soaghl to he set aside on the groand that the •• decree ’ was 
obtained by Irand — It ha^ lieen stated atiOT« that the procecdurc for setting 
a*ide a sale on the proun 1 of frau I m |»ul Iishinp or conducting the sale { 4 1 j an applica 
tion under 0 21, r 00. and not I > a separate auit Hut an execution sale may also 
1* ehallcngcil on the proun 1 that the dccfee on nhich it is founded is it»clf tainted 
with fraud, and in this fa«c, the remedy Is b} a regular suit The following arc the 
leading ca«c* on the sul jecl — 

1 A suit will lie to ret aside a decree and th« sale held in execution of tho decree 
where both the decree and sale are Impeached on the ground of fraud (I) The reason 
IS that the quc«tion of the validitv of a decree can only bo determined bv a regular suit 
See notes aboee, •• Questions not relating to execution discharge or satisfaction p 171 

2 1 obtains an ex parte decree against B In execution of the decree a certain 
propertv belonging to B is sold and purchased by C The decree is then set aside under 
O 9, r 13 £ thereafter sues A and C to set aside the sale, challenging not only the sale, 
but aI«o the decree, on the ground of fraud The suit is not barred under this section , 
B IS entitled to ahow that the decree was obtained bj fraud, and this can only be done 
m a regular suit (u) 

Appeal — See 2 (2) provides tlial the determination of any question under sec 47 
18 a decree unless )t IS appealable as an order A determination under 0 21 r 00 is 
appealable as an order under 0 43, r I ()) Such a dctermiDation when it is between 
the parties to the suit or their representatnes falls under sec 47, but is nevortholess 
subject to one appeal only as an order under see lOI The same observation applies to 
a decision under 0 21, r 72 which also is appealable as an order under 0 43, r 1 (]) 
Similarly a decision under 0 21 r 34 la appealable as an order under 0 43, r I ( 1 ) 
and IS subject to one appeal only All other decisions in execution under section 47 
are decrees and subject to first and second appeal 

As regards appeal therefore orders in execution proceedings may be divided into 
three classes — 

(1) Orders under this section which are decrees and subject to first and second 

appeal 

(2) Orders which whether they fall under this section or not are declared to 

be orders under 0 43, r I, and are subject to one apjpeal only 

(3) Non appealable orders, generally of an mteilocutory nature 

Attempts are frequently made on behalf of appellants to shew that orders in execu 
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Interlocutory orders in execution proceedings,— A partj u not L«m(I to 
prefer fto oppe-il from everv order in execution proceedings though the order i« 
appealable Vhether the order Ijp nppcaUhle or not, it maj lie challenced by the 
partj aggnoved in his appeal Against the final order nhieh determines the rights of the 
parties (v) 

An order m execution proeeedmgs sihich is merely proeexual or interlocutors does 
not como within the section It must be an ordi r determining tbo rights and liabilities 
of the parties ssitli reference to the relief granted l*j the decree, and not merely an 
incidental order made ssith refereneo to the conduct of the proceedings (z) See note 
Section 47 rxcctition proceeding" tinder wic ", anil note ‘‘Appeal’’ under 
O 21, T C6 

Limitation —An applieatuin under this section to ret aside a sale in execution of a 
decree must bo mado ssitlun 30 days from the date of the pale [Limitation .\ct, 1008, 
Seh I, art ICC] Rut it tho sale is soul, as ubero no notice is given as rcfiuired bv 0 21, 
r 22, It IS not necessary to applv to the Court to pet aside the sale , lienee tho article 
applicable m such a case is the residuary art 181 which prorides a period of 3 year* 
from tlie dale when the right to apply aeerucs, and not art ICO (u) 4n application 
under this section bj a rcprescntaiiT© of a judgment debtor to set aside a sale on the 
ground that the property «olil U longs to him and not to the deceased judgment 
debtor is goicrned by art ICC and must be made within 30 days fromthedste 
of sale (6) 


Limit or time for Executiox. 


48, [S. 230, 3rd and 4th paras.] (]) \Miero an applica- 
tion to execute a decree not being n decree 
eptumcMM granting an injunction has been made, no 

order for the execution of the same decree 
shall bo made upon any fresh application presented after the 
expiration of 12 years from — 

(a) the date of the decree sought to be executed, or, 

(b) M’here the decree or any subsequent order directs 
any payment of money or the deliver}' of any 
property to be made at a certain date or at lecurnng 
periQfls., the date of the default in making, the 
pa}Tnent or delivery in reject of which the applicant 
seeks to execute the decree 
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(2) Xotliinp in this Fcction shall he deemed — 

(a) to preclude the Court from ordering the cxecu- 
ton of a decree upon an apidication presented after 
the expiration of the said terra of t^\clvc years, 
wlicre the judgment-debtor has, by fraud or force, 
prevented tlic execution of the decree at some time 
vithin twelve years inmicdiatcly before the date 
of the application ; or 

(b) to limit or otlienvisc affect the operation of article 
180 of the second schedule to tlic Indian Limitation 
Act. 1877. 

Cbanges made In tbe section. — Thu (action «>nf spends tnth tho third and 
fourth paraa of(> 230 of the Code of 1882 uliich wroas folloim — 

“ Where an application to execute a decree Jot Iht of inonry or delmnj of 

olhtr property has been made undtr Mitaertion onrf gmntal, no tiibtrquenl appUcalioti 
to execute the same decree ehall bo granted after tho expiration of twelro years from any 
of the folloving dates (namclj) 

(a) the date of tho decree sought to be enforewl or of the decree («/any) on appeal 
affirming the tame, or 

(b) where the decree or any eub«equent order directs any payment of money, 
or tho dolnery of any property, to l>o ma<le at a certain date — the date of 
the default m making the payment or delivering tho property in respect 
of which the applicant seeks to enforce the decree 

Nothing u this section shall prevent the Court from granting an application for 
execation of a decree after the expiration of the said term of twclvo jears whore the 
judgment debtor has, by fraud or force, prevented tho execution of the decree at somo 
time within twelve years immediately before tbe date of the application ” 

The following alterations have been made — 

(1) Section 230 applied only to decrees “for the payment of money or delivery 

of other property ” The present section applies to all decrees except 
decrees granting an injunction 

(2) Section 230 applied only where an application for execution had been made 

** under this section and granted ’ The words “ under this section ” as 
also the words “and granted ” have been omitted in the present section 
The result is that the rule of limitation contained in this section applies 
whether the previous application for execution was made under a former 
Code or the present Code, and whether the application was granted or not 
See note below, “ Orders on applications for execution ’ 

(3) Tho words “ or the decree (if any) on appeal affirming the same ’ in 

sec 230, cl (a), have been oniitt^ See note below Date of decree 

(4) The words "or at recurring periods” in sub ‘■ection (1), cl (b), are new 

They are intended to give effect to certain decisions under s 230 of the 
Code of 1882 See notes below, “ Date of default 

(5) Clau-yj (b) of sub section (2) is new It gives effect to certain decisions 

under 8 230 of the Code of 1882 See notes below, ‘ Successive applications 
for execution of decrees of Chartered High Courts ” 
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Interlocutory orders In execution proceedings —A party h not Ijonml to 

8 prefer an appeal from c^erj order in crecntion proceedings though the order j« 
appeaUhlc t\hcthcr the order U> appcalahlo or not, it may 1» challenged bj tho 
party aggnoTcd in his appeal acainst the final order which determines the rights of the 
parties (v) 

An order m execution proceedings nliieh is men ly proccssunl or interlocutory does 
not como within the i>cction It must bo an order determining the rights and liahihtics 
of the parties ivith reference to the hlief granted by tbe decree, and not merely an 
incidental order maile mth reference to tlie cnniluct of tbe proceedings (2) *500 note 

boction 47 FTccution proceeding under sec 2, and note “Appeal' under 
O il. r CG 

Limitation — ^ application under this pcction to set aside a ralo in execution of a 
decree must bo made \nthm 30 davs from the date of tho rale [Limitation Act, 1003, 

Sch I, art ICC] But if the sale is void, as ulicro no notice is given aa required by 0 21, 

r 22 It 13 not necessary to apply to tho Court to set aside the sale , hence tho article 
applieablo in such a case is the rcMduary art 181 which proiidcs a period of 3 years 
from tho date when tho tight to apply acciues, and not art ICG («] application 
under this section by a rcprc«ontativo of a judgment debtor to act aside a sala on tho 
ground that the property sohl belongs to him ami not to the deceased judgment 
debtor is goicrned by art ICO and imi-t lie made within 30 dass fromthedste 
of sale (6) 

Limit of time for EvEcimoN 

48, [S* 230, 3rd and 4th paras.] (1) Wlicre an applica- 
tion to execute a decree not being a decree 
c«uYdc1^"s granting an injunction has been made, no 

order for the execution of the same decree 
shall be made upon any fresh application presented after the 
expiration of 12 years from — 

(a) the date of the decree sought to be executed, or, 

(b) uhere the deciee or any subsequent order directs 
any payment of money or the delivery of any 
pxQpeity to be made at a certain date or at recurring 
periods, the date of the default in making the 
payment or delivery m respect of which the appheant 
seeks to execute the decree 

(»1 C?utndraba!a v PrabodI (1905) S6 Cil 422 

j' ^ 


808 aaraarni v jiam ttatlan u 

5 Lsh 1 J 398 58 I C 603 Saurendra 
AatkV Jfri(«n;aj/ {lO’O) 5 Pat I J 270 
58 I C 452 Padajnchi \ R M 

6 CAinnaiia (1827) 5 Rang 53) 10) I C 

3 ) (27) A R 317— {S« also (19’7) 5 
Rang 6J1 1 , 
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f-* fl 4»iw.4 •• 
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tT iIk- <!•! « -rr « ' ft » I }»f t l» fUftU a a -na cLi <— 1 ^ 
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' *rl ! tl aj j « ^ ^ 
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«»'^Mm<fad f» afwftt »■ j ra t d tfro of twcix ^tar ' 
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of « 1 »-r jryjf-rt' Jo J rf-.- n wrOt •Ipl'' * a] u-n-n-r 

d<-«-f^*-. j^rat lif^ ai • jo l» 

I ) ^ -t I nOftjfl t!« «l» » appJiat 1 oifnui ua 1.^,. 

uJrtlirwft ;ad t,faul«J Tli w rd ui f ilu ^ 

«lf< tl w rd aid».r» l«d luty If^-i ni tto J tl ptr-rn 
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230 cl (aj liaw l«*-nc.njitl«l. Vriot 1^1 ot>- Itoi o ir-m^ 
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_30 of tie Code of 1882 «<e note-* How utw.r, am cauc* 
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Successive applications tor cxecotlon of decrees of Courts other than 
Chartered High Courts — fcchon dcaU with the maximum limit of time for 
execution , it does not preserilie the pcnod snthin winch each application for execution 
IS to bo made (c) 

Aa explained m tho next paragraph, sub oection 2 (b) has the effect of excluding 
Chartered High Courts from the operation of the eection Tho aoction onij applies to 
Courts other than Chartered High Courts 

A decree holder is entitled to present in succession an^ numbfr of applications for 
executions ol the same decree (d), and the Court has no power to relu<e execution, unless — 

(i) the application is barred b^ \irtue of general principles of law analogous to 
those of res judicata , or 

(u) the application IS barred under art 182 of the Limitation Act, 190S , or 
(ill) the Mreeufion of tho decree is barred under the present section (<), though the 
appUcalion for execution maj not lie barred under (i) or (ii) abose 

(0 —If tho first application forexecution is dismissed after a hearing on tho merits 
tho Court will not, having regard to tlio general principles of law analogous to those of 
res judicata entertain a subsequent application for execution of tho same decree (/) 
See notes to 8 11, “ Orders in execution proceedings, etc p 87 above 

(u) — Tho general effect of art 18i of the Limitation Act, 1003 is to require the first 
appbcation forexecution of a decree of a Court other than a Chartered High Court to bo 
made withm threo jears of tho decree and each successive application to be made mthin 
three years of the date of the last application, or since tho amendment of the Article by 
Act Oof 1027, from the date of the final order passed on tho last application The decree 
isthnskcpt ahvefor anytime within the time limit for execution prescribed bv this 
Bociion 


(m) —This section fixes an outside period ofter a hich execution of a decree cannot 
bo allowed even though the application may not be barred by the rule of res judicata 
or by art 182 of the Limitation Act (y) A obtains a decree against B for Rs 1,000 on 
1st January 1910 and applies for execution of tho decree within three jears from the date 
of the decree Further applications arc made for execution ol the same decree each within 
a period of three years from the date of the next preceding application and the last of 
these is made in December 1021 A then makes a fresh application for execution on 
Ist January 1924 No order can bo made for execution of tho decree for though the 
application is not barred under the Limitation Act, execution is barred under this section 
as it IS made more than twelve years after the date of tho decreo Under sec 230 of 
the Code of 1882 it was necessary to inquire if a previous application for execution 
was granted This is no longer necessary Sco note below ‘ Order on application 
for execution ’ The twelve years period for execution is calculated from the date of 
decreo or from the date of default in respect of any payment or dehvery to be made 
under the decree See note below “ Temuniis a quo for limitation " 


Successive applications for execution of decrees of Chartered High Courts — 

The holder of a decree of a Chartered High Court passed m the exercise of its ordinary 
original civil jurisdiction is entitled to present m succession any number of applications 


{«) Surafman v Anjore (1921) 49 AU 73 75, 
70 1 C 60S ( 21) A A 263 
(<n TAfltur Prasad v FakiruUah (1895) 17 AU 
100 111 112 22 I A 41 SeesIsoO 81 
t 11 and Ltmltatloa Act, srt 18S 


(«) Dtonlotv PAdUar (1893) 15 AU 84 100 
(/) See Dhonkal v Phaitar (1803) 15 AU 84 
(J) Bofaram V A/aruli (1915) 59 Bota 256 28 1 
C 478 Busessuar v Jaioda Lai (1913) 
40 Csl 701 10 I C 391 
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f< r rtrcnlnn of if..* »n.J Court i* 1 lorntrriatn tfiom, iintc«< tfio appltra 

tion f« f>.»rmf— . 

(i) lij rmuf of c'-n«T»f |inr»rin!f^ of U« »n4lo^ou« to |lu>«" of rr^ Jiitlicnta , or 

(u> nndf-r iirl I**'! of il.p limitation Art, 1ST7 {now art 181 of the I.imitAtion 
Act, 11*0*). lliAt the arlirlo nhicli apj»Iii*« to ilocrro* of Charlcrrd High 

Cotin » 

Tli.*re ia no lor nnier tlii» rociJon 1<*rau*<* it not limit or otherwi*o affect the 
Operation of art Is1 of the IJnntation Art. lOOt.a* it dora tint of art 182. In other 
Wonl*. the twelve %rara rule <! tr* not apph to derrrea {>,v<«r<l hr CfLarlercil High Court* 
Art.lM of the Limitation Art permit* a re\lrorin the cft*e of decrw* of Chartered High 
Court* In the exrm*e of onliaar* original rivil Jun<d]etion. or of orders of Hi* Vajestj 
in Council Thi* «a* inenn*i«tent with »ertion 230 of the Gnle of 1882, and so that 
section wa« heM to f»* independent of the rtirreaponding article 180 of the Limitation 
Art, ISTT (A) The*<* deci«inti* have no* l■^n given statutory authont.r hysub- 
sec 2(b) The taclir jrar* rule theref.ire doe* not apply to deerrea pa.t«cd by a Charter- 
ed High Court in it* original cuil )onMtiction Siicli decree* inaj ho kept alive for anj 
numherof jcarsanil somay ordcrstnCoiincilmadr in IVivj Council appeals (i) Decrees 
of Chartered High Court* In the esem*e of theif Appellate Cnil jurisdiction are not 
vitlim article 183 of the Limitation Act, 1908 (j) 

Orders on applications for execution.— An apjilication for eveeution ma> 
either he — 

(1) gmnW, or 

(2) Tifiutd — 

(a) in circumstance* operating a* a bar to future execution, a* where it is rcfu<ed 
on the ground tliat it n barrel on the principle of res judicata or barred b^ the 
law of limitation, or 

(b) in circumstance* not operating a* a bar to fulun, execution aa where it i* 
refuHdonthcgroundlliatiti*notinaccordaneowahlaw[0 21, r 17] (t),of 

(3) intArfmicn bs tlie applicant — 

(a) iRCinun>«tance*openit]nga*8 bar to future execution a* u here the withdrawal 
wa* w ith the object of abandoning execution, or 

(b) in circumstance* not operating a* a bar to future execution (/) 

Under ecc 2J0 of the Code of 1882, the twelve years' limitation imposed by that 
section applied only if one at least of the previous applications wa* granted by the Court 
but not otlierwise Under the present scclioo it matter* not whether the previou* 
application* have been granted or refu-cd or withdrawn All that the section now 


“Fresh application” — The phrase ‘fresh application” has been substituted 
for “ subsequent application ” to make it clear that the application referred to in 
this section i* a gub^tantiie application for execution and not merely an ancillary 
application made with the object of moving the Court to proceed in the matter 


e uom 


(A) iTayathai v 2riAAut<in4lj« (ISSj) 0 1 
Uanapathi \ Bat^l*und<lr^^ (ISS.. 
SUd 511 Jo-unJra > SAam i>ff« (190$) , 
35 Cal 513 51' 1 I C 16* 

(0 fuO^A .Varoin V CAundraiali (t$93) SO Cal I 
551 I 

(fl Entto Kinlnr \ iJ..pr«/a.-au/it (107S) 14 


U> vnonlai 


I AdCiar (1693) 


P 13 AU B4, 100 


(1895) 17 All 
I ^ 41 , CkiiUgman 
V £a/iAfl«n (1832) 16 Bom 291 301. 

(1896) 21 
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oi a «»ib*fanfue application alrcailj on the file Thus >thcn3 property ha^ hcen 
attacbci] on an application for eaccntion, an application for Mleof the attached 
property 18 not a frosh application to execute the tioerre vnthm the meaning of this 
section {«) Smiilarly where a warrant itaucd lor the arrert of a judgment debtor on 
an application for execution is relumed with the remark that tho judgment debtor 
could not be found, a nubsc^uent application for tho amst of the judgment debtor h 
not a fresh application to execute tlio decree within tho meaning of this section, bat is 
merelj an infidenfel apjilication to carry ®‘' proeee«liiip8 alrcadi commenced (o) On 
the same principle it has bi'cn hcl I that an ai»j»lication to revive execution proceedings 
which have not terminated is not n ireab application mthin the meaning of this 
section (p) Thus when in execution of a decree for maintenance, a decree holder was 
put in possesion of projicrtj chargeable with bis maintenance but was some years later 
(liaposacssed on technical grounds, a «ub'*e«juont aj plication for execution was treatcti 
as an application to re\ive the original execution proceeding ( 9 ) An application 
bj the legal rcpresentatiNcs o! a decree holder lor execution on his death pending 
execution proceedings IS not a fresh application (0 >iOrisita frcdi application when 
the decree holder ajipliea to continue execution proceedings against the legal rcprc°cn 
tatices ol a deceased judgment debtor (s) But an application for attachment of 
property cannot be treated as a continuation of a jiievious appluotion for arrest (t), 
nor on application. lor attachment of other property not included m the previous appli/^a 
tion lor attachment (u) 

An application to transfer a decree to another Court lor execution is not an appli 
cation for execution within the meaning of this section <uch an application, (hcagfa 
made udAin twelve years from the date of the decree, wi!l not entitle the decree 
holder to evecution if the application for execution to the Court to which the decree is 
transferred is made a/<«r the evpiration o! twelve years (r) 

Terminus a quo for limitation.— The period of limitation within which a 
decree may be executed is twelve years from-— 
the date ol the decree, or 

the date oi default in respect of the luiyment of money or the dcliveryof 
property when such pxymentor delivery has been ordered to be made at a 
( ertain date or at recurring periods, eitlier by the decree or by any subsequent 
order 

Date of decree —The decree capable of execution Is the decree of the Court 
of first instance until appeal and alter that the decree of the Court of last instance , see 
note ‘ AThat decree may bo executed * underaec SGabove ItthedecrceiathatofaCourt 
(m) .< 


( 11 ) Choiedhrj Paroosh Pam y pah (18901 17 
Cal 51 

( 0 ) Jil Val V Jicala Praaitd (1899) 21 AD IM 
(f) 


lai 

(s) SAantar v Ihratal (IBll) 33 Rom t R 
8a8 1311 C 730 ( 31) A B 425,rnrn- 
(afatfADMmMa v <Sf<Aa7<r> (1031) 60 Mad 
li i 8'8 1311 C 610 (31) A JL 303 

(0 JttvaLalv AAmcd (1912) 0 AD Lj 17 
131 C 0^9 

(h) ■SyaiMRla Iwi v Svb^iaja (192*) 52 Mad 
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of Imt in«tAn'^ the jvtKxJ n:n« from tho of tfio tli^rro If tfirrc n prtliminirj 
«n>l » final ilocrw' llio two mM«t md toffrlher nn'l tlio <Uf(* i« tlio ihtc of tlio 
final decroe (»/■) If tli** dorroo to W <“Xocut«aI j« nn flj'prihtr <lporrr tli*’ j'onrxl 
run* from tli** dilo of tlio «jii>rtl»t»* docirt ^liotlior It aflirni*, wta n*i(lr or modifli s the 
onsinal doerro {z) , but not if nn»pi»rallic* (y)or if theaplx-al l« cli«nii«'«'d fonlrfaiitl (s). 
The vronl* ‘or of the deeree (if iinj) cm appenl nflinnin^ the wine’ in see 230 
of the h«t Code have been omitted ne mideiidinj; l>emg ojien to the condnirtion 
that Mhcre the onpinal decree teas in<x/«/erf or t<t aside on appeal the perioil of twche 
jeans waa to ram from the date of the orijian/ decree M here a decree ispa««ctl 
m favour of the plaintiff apam«l the defendant, anil jvirt of the deeree la appealesl 
front and the re<t is not, the i>eno«l of 12 jeara prcvrilicd bj thi« «-ction luna from the 
date of the oppellnie decree both aa regards the application to eaecute the jiortion 
appealed from and the portion not apjiealed from The reason is that there h onlj 
one decree that can be caecuted, and tliat la the decree of the apjicllatc Court (a) M here 
a decree la pa«»ed not jomlh, but eeaerallj against two or more defendants, 
and one of the defendants ap])oats from the decree, the period of 12 jears as against the 
other defendants is to bo computed from the date of the original decree {b), while ns 
against the appellant defendant it is to he computed from the date of the appellate 
decree here a sceond appeal is preferred to the High Court from a decree passed in first 
appeal, and an order is made bj the High Court declaring the appeal before it to have 
abated, the period of twelve years under this section runs from the datcoftliat order, and 
not from the date on which the decree was passed in first appeal (e). The twelve j ears 
rule was applied to applications for order absolute under section 89 of tho Transfer of 
Propertj Act (rf) Under 0 34, r 5, however, such applications are not execution 
applications, and the order absolute is now the decree absolute or the final decree and 
time runs from Us date however mformallj it maj be drawn up (e) 

AmeodmeDt of decree does not extend the period —Under article 182 (4) of 
the Limitation Act, 1008, if the decnc lias been amended the period of limitation tuns 
from the date of the amended deeree There is no such prov mon in this section and an 
amendment of the deeree does not extend the pc ricxl of twelve years {/) 

Date of default —The date of decree is not alwaj s the starting point for limitation 
Vi hen the decree or any subsequent order directs payment of money or delivery of pro 
perty at a certain date or at recurring periods, thetwelveyears run from the date of default 
The words “ recurring periods ’’have been inserted to gise effect to decisions {g) which read 
these words into sec 230 of the Code of 1882 Therefore if the decree is for annual or 
monthly payments or for jiayment by instalments, time runs from the date of default as 
to each instalment (A) Thus if a deeree dated the 1st January 1913 directs payment 
to be made annually, the first payment will fall due on the Ist January 1914, the 
second on the Ist January 1915, and so on , and the decree holder will be at liberty to 
execute for each instalment as it falls due and the period of twelve years will run for 


(i<) Shx&a Dirga v Gopi (1915) 23 C I. J 573 
33 I C 180 

(r) ilahomei iUMi T llohini Kanta (1907) 
31 Cal 874 

(y) Sahu \andM v Sahu Dharam (1920) 4S 
All 377 94 I r 961 ( 26) A A 440 
dtstlngui^hintl Rup hamm \ SAra 
* '’121) 43 All 405 01 r C 129, 


Praknuh 
t eiin \ 


d (1918) 47 I 4 ISa 


13 All 1 

(e) Muhammad Rail \ Karbalai (1910) 32 All 
156, S 1 C 473 

(d) Muhammad v A.bdul Kanm (1916) 39 Mad 
544 20 I C 237 

(«) Ilayatunnema \ Aehaui Khatan (l»2il 50 
(al 743 74 I C 1017 { 24) A I HI 
(/) Fagir (.hand \ Ai<Nd/in AiwyA (1932) 54 All 
6-2 13S I L 93 ( 82) 4 4 Jal 
( 9 ) Lalihmibai \ Madharrar (t8<«) 12 l->m 
6j haim \ Wnlammo (1491) 14 JIad 
236 ham<irudfn-\ I lan lal {la'll) P 
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(23) 4 L 381 


" (1923) 73 I C 671, 
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tbc iirst from the let January 1014, nnd for the ereond from the let Januarj 1015 and 
eo on But jf the decree proMdea that On default of pajment of anj one inetalraent 
the whole amount aliall become ]>a%able at oner, the decree on such default cca^ea to 
be an instalment decree, the decree holder cannot execute for each instalment and 
the twelve years period runs for the whole amount from the date of default (i) 

a decree dated 17th JCovcmber 1807 the defendant is directed inter alia to pay 
Rs 0,000 /or/ftici<A to the plaintiff On 28th Januarj 1800 the decree i* amended in 
some olhtr respects Several applications for executions arc made nnd the decree is thus 
kept alive On 2nd December 1009, that Is, more tlwn 12 jrars after the date of the 
onginal decree, but within 12 jenrs from the date of the amended decree, the plaintiff 
applies for execution The sum of Rs 6 000 beiop directed bj the onginal decree to be 
paid forlhctih, the jicriod of 12 jenrs is to l>e com]uted from the date of the original 
decree, nnd the application is bam d so far as it relates to that sum (^) 

Combined mortgage decree. — In AAvfnaX.«iBCo v jBflnenifrttnofA(l)thodecreo 
was a combined mortgage decree against ]>er<on nnd propertj which directed that in 
default of pajunent witlim a definite time the properly should be sold and that if the 
proceeds of the sale were insufficient the balance should be realiwl from the mortgagor 
personallj The Pnvy Couneil api roveil the decision of the Calcutta High Court that 
the period of twelve jears for enforcing the per«onal remedy runs from the date of the 
deoree and not from the date of the sale o! the mortgaged propertt This was followed 
in a Madras case (f), but the Court said that • if an order was pn8«ed after the property 
badbecnsold that for the balance otherproperticsofthemortgagorsihouldbepreceeded 
against the present application would be in time, but no such onirr was passed and 
thereforothc application is barred by sec 48 of theCiMl Procedure Code ” In an earlier 
ease, however, the Madras High Court had construed such a decree as being properly 
speaking two decrees and that the perioil of twelve years under sec 48 forthe decree 
against the other properties of the mortgagor runs from the date when the mortgaged 
properties are sold and the sale proceeds are found insufficient (m) 

Decree directing mesne profits to be nscertalned in ezeention— 
ft case where the decree directed mesne profits to be ascertained in execution the '^^adra8 
High Court felt constramed by the decision of the IVivy Council m AAufna Loan Co v 
Jnanendranath[n) to hold that the period of twehe years under this section runs from the 
date of the decree and not from the time when the mesne profits are ascertained (o) 
The Court while yielding to the authority of the Privj Cbuncil decision was inclined to 
take the view suggested by another decision of the Privy Council with reference to 
article 182 of the lamitation Act that the penod would not begin to run until the decree 
was in such a form os to render it capable of being enforced (p) 

Decree directing maintenance to be ascertained In ezecntlon —In the case 
I f a decree directing mesne profits to be ascertained in execution Patkar, J , said I 
think the decree passed hy the Hi^h Court was not an executable decree until the amount 
of the maintenance was determined and therefore section 48 would have no application 
until the amount was determined ’ (j) Thelesmed Judge distinguished KhulnaLoan 
Co T Jnanendranalh {r) for the reason that tbe mortgage decree was probably an execu 
table decree for tbe payment of money , and approved of a previous decision of the 


(i) Gulabrao v i/at? in (1625) 27 Bom I, B 

461 87 I C 769 ( 25) A D. 826 

(j) iarnnamo v Sando (1918) 42 Bom 509, 

46 1 C 107, with facts stightly modlfled 
(*) (1017) 22 0 W N 145, 45 I C 48« 

(1) ' SirtimtnaJAn v Thidgaraj^mteamy (1627) 60 
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Hirli Court tint Nvti m 4'' 1 1 a wlu'-li m p\rciil’»li!<’ ftt tint 

in n •ptxt of t*i>' »i’i in (*) 

Decree directing recovery from one ptrty on failure to recover from 
another. — Mlinv n (ipcm- f r tlw' jwMnrnt of ninii<*\ j« ni.i'in^t A nncl /f nn>l tlio 

cWroo <liro<'t« tint tltr jiliirliff »1h»h!« 1 in tin* fir«t in«t-»iir« rcco\rr tlir tiocrclnl nni'iiint 
fnitn .1 and tint lip ^llollM jip rml »pi rt It < nh on f^tliirr to rrroxrr Clip ninotmt fniin 
.4 the peri'll of twehe >r^r« timler lll« aectmi rnn* fr m the d/ife of tic decree 
anil not fn>m the time when .1 fill* to pnj tlic elecrrtnl omm nt ff) 


“Any subsequent order.' — ^Tlie anlxtinent order mii«t 1-e on order tn the nuit 
in which the decree h nndi. In I'nja Airry>i»<in</ ' I'riltn C/ifind (i») .1 obtained n 
mone\ diCree on the ] ft tpril 1**14 ond tej t the decree nhi e I \ n « rien of npplirntinns 
for CTeciiti'in In Jnniior' Il>-0 ft rerei\er wm oiipoinled of the p^>]vrf^ of the jnd" 
nient-ilelitor in another fiut wlneh wia in the nitiire of an adniiiii'.trntion suit On the 
31 ft Jannirt 1*00 the ilrcret holder Applied in that #«il and obtained nnerder for I'enodi- 
cal paMiicnt to him b\ the rcce»\er There atill remained a Inhnce due to the decree- 
holder, and after m 1 1 ral infnictuoua Applications for execution, he Applied for cweution 
A?ain«t the judpiieiit debtor s surely ontlie 13th Jul> 1927. Tins was more than 12 Tears 
after the date of the decree, but it was contended that the order on the receiver of the 
3l*t January 1920 was a subsequent order whieli pare a fresh period to tbe decree holder 
The PriTT Council repelled this contention eijinp ‘Their LonUhip* nro of opinion 
tbat on the true construction of the section, tie subsequent order must be an order in 
the suit in which the decree is made and an erder which directs pnjTnent bj the debtor 
or the surct} of monej in respect of the judpment debt Tic order of Dlst Januarj 
1020 aatisfies none of these conditions ’ 

As an execution jiroceeding is a continuation of a suit sn'l ns an order directing 
pajment by a surety would ordmarils he made m excf ution proceedings, it would appear 
tint an order made by a ( ourt in executammay be a eubsequent order uni'er s 4S (1) (b) 
This was the view tahen ly the Dombny High Court (t) But other High Courta have 
held that the subsequent order must be an order of the Court which passed the decree 
and acting as such Court and not an order of n Court executing a decree (>r) Thus the 
Allahabad High Court has held that an order underO 20, r 11 (2), postponing payment 
or directing payment by instalments u a subsequent order within the meaning of the 
section, but not an order by the Court of execution granting time for payment (i) 

MLen a decree for maintenance directed the amount of maintenance to be escer 
tamed m execution the B..nibxy High Court held that the order fixing the amount of 
maintenance was a subeequent order which ga\c a fresh starting point for limitation (y) 
On the other band the Jfadrss High Court lias held that wlen a decree for mesne profits 
directed the mesne profits to te ascertained in execution, the order fixing the amourt 
of mesne profits was not a subsequent order under this secti n (*) 

Can a comproinise,efrected In execution proceedings, be enforced by execution 
as superseding tbe decree '’—A njoner deerte nas passed on the 17fh December J9J3 
and in the course of execution proceedings a comprumuse was effected cn the Ihtli 
September 1922 under winch the decree holder remitted part of the decretal amount 
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and nprcfil to accept pa^ntent in^talinents with n prO' wo that (n «Icfault of one instal 
went the decree holder a^ould le cntiihK] to rcali.«e tlx* amount m execution. Apphea 
tion for esccuiion was mai3e on the 8th ^orember 1020 within tbfr« rears of due date 
for the pajment of instalments. The application »M more than twelxe juara from 
the date of the decree of 1013 1 nl A was held that the apphestion was within time as 
an appheatinn to execute t he eulwtitulcU ilecrte of 1022 The usual procedure for enfor 
cing the Compromise a^^reenent uouM lie tj suit Init the Calcutta Ifijh Court held 
following the case of Pisuai \ AUivntg OtneraJ of Gibrall/ir [a) that when there is no 
inherent uant of jurisdiction m a Court m tlw aubjccl matter hefore it or with regArd 
to the person the parties LiV agreement mx}- arrange tlicir own procedure and mar give 
jurisdiction to ti c Court to adopt that procedure (h) On the other hand A JoH Bench 
of the Allahabad High Court h«s dissenttil from the Calcutta Ilich Court and has held 
that an agreement in compromise tf a decree eaiinot hr* entertained m ciecafion (c) 
The grounds of dissent Ore that a decree if altered In consent of parties cannot be 
executed (d) that tl e fiineli n of a Court of execution is to execute the decree as it 
stands andthatO 23 r 4, makes It e protisiont of 0 23 r 3 as to compromwcof suits 
inapplicable to execution proceedings Acconlmp to the Allahabad High Court the 
twelve Near penod in accii-on 4S cannot be ettended bv a comprotnisc »n the course ol 
execution proceedings 


FresB nppUcatlon presented oftcr the expiration ol twelve years — 
Xleso words make it i^uite clear that *11 that the section rcijtiirrs la the frtitnhti^ 
of the frish application wittun twelve sears from the dale of the decree The enfar 
on the ff»9h application nmj be made after the ctpiratim of twelve years The acctioa 
does not preclude the Court from making an order for execution after the expiratw® 
of twelve years if the application waa presented within that periud. Jn fact, it wM 
so held by the High Court of JIadras under the corresponding 8<tion of the Oxle m 
18S2 (e) Sec notes above, Fresh application. 


recr?e not Pelng a decree frantlng an Injonction —The operation 

of the twelve seats rule laid down in this section w now extended to all decrees except 
decrees granting an injunction Under a 230 of the Code of 1882, the rule was confined 
to decrees for the paytneQt of money and decrees for the delivery of other property 
Under that section the question was raised whether a mortgage decree was a decree 
for the payment of money, and the decisions were not uniform The present section 
applies to money decrees ns " ell as mortgage decrees in f»ct to all decrees except decree* 
granting an injunction (ff 


WliethCr section retrospective — 4 obtains * mortgage decree against 5 in 1300p 
that M before the present Code came into force A applies for execution ol the 
decree from tune to tune and tbe last of such applications is made in 1314 that fe 
ini>ro than 1 yeors after the date of the decree Is execution of the decree barred under 
this section regard being ha-d to the fact that the «|<l section did not apply to mortgage 
decrees though the present section does t AU the Iligh Courts ate now agreed that it is 
barred as th" section applies to mortgage-deerees and the law of limitation appbcahle to 
a 9uit or proceeding is that ui force at the date of its Institution [g) 
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FraBCl — * traul or* ft ret* * on tin* j«rt of n jii Icmt-nt tli'Mor at nnj cl-ipo 
of tho csmition pjvc^ a now iitnrtinc |»nnl for Iho i>orio<f of liinitition {h) Tlio wnrtl 
“ frau 1 ” in thi« f^vtion flioiil 1 not lio narrowli intorprctwl (i) Tho fmtirl tlrnlt with 
by Ihw iirction h cuch •' J n*\cnt« th<* i‘\t<'iition of thr ilrorro nithiii l«rhi* jrnr* ninl 
jutlpc^ nupht to (aho a brontl xit'W of rnn luct (Iflilirnitoli atloj toil 1 1 jinlpmt'nt tli'liton 
With a Tiew to ifrfcfttms an J tlrlwinR tho J«i«t { iimont of thrir ilr-ftts hj fninloiin and 
fntile objpctiom which arc di*honc*l u)M>n th** face of them (j) I»ckinE iiji tho houM 
fo as to prevent attachment of moi alio propcft) (1), or rvadinj; arrest 1 1 anj enntn 
ranee, or cli«honc«tly crailinff (wimcnl bj clu Imi; acrricp of Mnrrnnt (f) fi framl” 
within the meanini; of tliM acction Rut the mere fact tliat there has lieen a prolongation 
of esecutmn proceedings due m part to frnolous objections raivd ha tho judgment 
debtor does not eon«tltnto fmuil (m) \ fictitious transfer of his prnpertj made bj a 

judgment-debtor to defeat or delay rrrcution is fraud (n) It the juiJgment debtor 
presents an application to act aside a decree passed et jwrto against him with tho aolc 
object of delaying execution proceedings ho is guitty of ‘ fraud ’ within tho meaning 
of this section (o) But though the Court haa tho power to grant execution after tho 
expiration of twelre years from the dale of tho decreo on tho ground of fraud or force 
rn the part of the judgment debtor, the Court ahould not uso that power unless it is satis 
fed that tho decree holder on his part had been diligent m proceeding with execution 
emee the date of the decree(p) It is doubtlul whether the fraud of one of setcral juilg 
ZDent-debtora keeps tho decree alive against all of them (j) 

LlmltatlOQ Act, section 4 U applicable —^Mien the twelve years period 
expired on a day on which the Court was closed, the Calcutta High Court applied 
section 4 of the Limitation Act oa the principle that when a party is prevented from 
doing a thing on a particular day by the act of the Court, hois entitled to doit at tho first 
available opportunity (r) 

Limitation Act. section IS (1) Is notappllcable —Sec is (i) of the Limitation 
Act, 1908, cannot be applied in eom[mting the period of 12 years prescribed by tho 
present section {$) 

Limitation Act, Articles 161 and 182 apply to applications made within 
the twelve year period — Articles i8l and 182 of the Limitation Act, 1008, exclude 
applications not provided for by section 48 This means that these Articles refer to 
applications made within tho twelve years’ period and not liable to be dismissed under 
this section (1) 

Minority. — A decree is passed in August 1897 on behalf of a minor in n suit brought 
by his guardian for partition and mesne profits tarious applications for execution 
are made by the minor through bis guardian within 3 years of each other The period 
of 12 years prescribed bi/ thts section expires in August 1909 The minor attains majo 
nty m J,ovember 1909, and in Vovember 1010 ho applies for execution of the decree, 
and claims an extension of the period on the ground of minority Is he entitled to any 
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extension either iinJef i>ec 0 of the I imitation Act, 19iW, or timlcr nnj other Iiw T The 
High Court of Jtftilras nnswcrcil the quest on in tlie nepitivo on the ground that see G 
of the Limitation Act is txprts^Ij liiniUd to cases where the limitation 5» iTOM'Icd 
m the Lmntation Act itself, and that there la no lau a^iart from the »ai<l sec C 
under which mmonts is a ground o! cxeiM|lion from the ojiration of the law of 
limitation (ii) The Ilich Court of Boiuhnj agn<s with the Jfadms Ilvfi Courtin 
holdina that see 6 of the I imitation Art niqilHs onU to casts dealt with hy the Act 
Itself, hut differs from that Court in that it holds tliat the minor is entitled to nn extension 
of the jitnod under the general jnntiplc of U» tliat time does not run a'-ain“t a 
minor (i) The same Court has held that wliero the tlecrcc has heen ohtaine*! in the 
first instance hj an adult, the fact that the «lecfce on his death passes to an heir who 
13 a minor iloes not extend the penoil of 12 years pnscnlwd 1>J the \ resent section (if) 
The latter ease wag decided under the Limitation Act for it was said that time having 
begun to run against the decree holder the subaequeiit di^ibil'tj of the miner heir was 
under that Act ineffectual to stop it Tlie Lahore Court dcs s not apj ly section f of the 
Limitation Act on the ground that see -IS is enactoil for the Is nefit of the judgment 
del tor in ordei tlut he should imt be hara'sod for eicr by exieution proceedings (ir) 
The High Court of Allahab id has followed the M idtas decision {’j) 

WUece decree iranetetred for eiecnuon— Tlv- Court to which a decree ts 
transferred for execution has j'OUer to determine whether execution is Uirrerl under 
this section («) 

ExecuiloQty Collector -Period of management exclDded-—Theword8“penod 
of limitation ’ in para 1 1 (3) of Miedole 111 to this (ede are not confined to periods of 
Umitatvatv ptesctibed by the Lwnvtation Act The pctvM\ duTing which tlie Collector 
IS acting under that Schedule ii escl ided m ealcnlating the twelve years period under 
this section (o) 

Provincial Insolvency Act-Period from adjudication to annulment 

excluded —Section "9 (2) of the froMncial Insolieney Act is iwt confined to periods of 
Uiwit&tion under the Limitation Act If the decretal debt is one provable dud proved 
under that Act and tne adjudication is siiWqiiently annulled, the period from the date 

of the order of adjudication to the date of the orxler of annulment is excluded in 

eomiJuting the twelve veer penod tinder Ibis section (6) 

Dehkhan Agriculturists Relief Act 17 of 1679— in computing the period 
of 12 years provided by this section, the tuue taken up in procuring a conciliators 
certificate as required bv the D A Jl Act is to be excluded (e) A decree for sale on a 
mortgage passed under that Act does not require to be made absolute , hence the period 
of 12 Tears la to be computed from the date of the decree, and not from the date of the 
order making the decree absolute (<0 

Trajjseerees atsd Legal Reerese^^tattves. 


49, [S. 233 ] Every transferee of a decree sliall told 
the same subject to tbe equities (if any) 
Transferee wbicli tbc judOTnent-debtoT might have 

enforced against the ongmal decree^older. 
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Equity of Judgment debtor — Tliw H thr muip pnnnplp tint nnclcd in 
ni tbp TTi'i'i»trT r>{ VTA%i'<‘rt\ Avt \ Ti^ht o! *pt-«sn n tin pqmtj, and j{ tl'p 

Jiiilpncnt dolitor Im lliP nplit to wt oil m croM deem* iinilrr O 21, r 18, ho Inn thn 
nght »]»■> ftpRm«l the tr«n*trm‘ of llio ilocrcr ImMor <o) Tho focIi m apphos to nil 
doerre^ Jiicimline niortpngo doerros (/) 




1 t InhN ft dcerco ftgnm«l H for n« tlW) /} hn!d< n doeroo against A for 
Us. “i 0(>> I tran«fcrs Ins doert^ to C C cinnot otecuto tho dccroc against B for more 
than Its 2,0<t0 (3) 

2 1 olitwns ft d'^reo agMnst II (or Us 5<HM1 II then sues A to recoscr 
Rs 2 <VVt I'cnilmg li a suit, C olitains a transfer of t s drrree tcilh nfjlice of 1! s suit 
\ decree is then jwssed for II in his amt agAinst I C applies for execution against 
B of the whole ilocreo for Us 5 0>0 lie is not entitled to execute the decree for more 
than Ps 3 iK)0 as the transfer was taken with notice of /^s suit (A) 


The second illustration is the ea«e of Arisfo nttmani v Kedarnath (1) in which it was 
assumed that the assignee must hftsc notice of the equitj It is submitted, however, 
that It matters not that thensstgnoe was unaware of thec<iuit} provided it was existing 
at the time of tho assignment , see sec 132 of the Transfer of Troperlj Act, 1882, lUus 
tntian (1) andthe case of JfonmoA'tft \ DusirU A'atAO) In the latter c&se the Court 
said “Undersection-lOof thcCode.the assignee (of a decree] stands m no better position 
than the assignor and takes it subject to all tlieequKies and defences, subsisting at tho 
time of the assignment, which tho judgment debtor could ha\o asserted against it m 
the hands of the judgment creditor, notwithstanding that the assignee maj hate had 
no notice thereof ” If the equity is not existing at tho time of the assignment there la 
□0 right of set 02(1) 

50 . [S. 234 ] (1) ^\^lc^e a judgment-debtor dies before 
, . , thedecrcc lias bcenfiilly satisfied, theliolder 

61 teiKwautse oftlic dccrce maj' apply to tie Court 
passed it to execute the s.amc against the legal representative 
of the deceased. 


(2) AMiere the decree is executed against such legal 
representative, ho shall be liable only to the extent of the 
property of the deceased aaIiicIi lias come to his hands and has 
not been duly disposed of ; and, for the purpose of ascertaining 
such hahihty, the Court executing the decree may, oi its own 
motion or on the application of the decree-holder, compel such 
legal representative to produce such accounts as it thinks fit. 


Chang$S In the law — The present eeclion differs from the corresponding 
section 234 of the Code of 18S2, in one respect, ris , that the words fullj satisfied 
hate been Bub«tituted for the words fullj executed See notes below under the 
head Before the dccrce has been fullj satisfied 
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JUdginent debtor dies- — Thi» refers to natural ekith and not to ejul deatk H 
the juil^nvrnt lieltor JiecomesA ean\fl«i his m>r is not fin lejrsl rcpre»f nlative (f) 

Extent Of JlabJllty of legal representative— Thts eectwn cnaWrs » 
decree hojder to execute his decree apamst the Icjral rejirescntalire of ft {leeease<t judg 
ment debtor The jiropprtx that cah lie attacbeil m the property of the jHilpmcnf del tor 
found 111 the hniul« of the rej rcscnlalne. And the pfoperlt of ihe feprescntstjrp, from 
whileier eourer dtriud to the extenJ of tJiat whKh he has wastnl fnil of the o<*et8 
eome to his han U n nhuut estislvin*; the dehl» of the deees«ed {rii) 

The iial iJii\ of n legftl fcpirsenmtire in twulton frre/f/lin$* t» confinetl to the 
propertc of the deceased w hi h A'f* rtfrnWy rawe /' finnU ii the decree holder 
steks to make the legal rcprcontalivt answcrftblt »l«o for the j rojiertj of the deceased 
wlifh with due diligence on his pari trout/ knte enm' f<i ftis faniii, his jirojwr remedt 
19 liv tiav <’f opainsl the legal repre-irntatire, and not 1 \ pn'cccdings in cspcution 
under ihia aection (n) 

The extent of lha luihtUH of the legal repfcsentfttivc {* decided hj the Court ex cent 
ing the decree and the Court ra«\ coll for an aeeoont of the pro{wrtj of the judgment 
del tor that has e >bxc into the liaodsof the legal cepTe«entalire Thedecroe holder must 
proce m the first instance that «ome uss^is hate come to the legal repre«enffttire »nd 
the onus is then shdiej to the latter to ehew bow the assets tncludmg rents and profits 
bare been applied {o\ 

A decree holder is entitled under this section lo hare the amount of the decree paid 
out of the assets of the d»cea»ed m the hancti of the legal reprcwcvtatire tcilicA Hate 
pit been Julp ift*po« / of Hence the Iceftl representatire i* l<ound to pas to the decree 
holder the full amount of the decree though there mat l>o other creditors of the 
deceased and the assets may sot be sufficient to pAj them all in full (p) 

Le^al representative — Legal representattce means a person who m latr 
represents the estate of a decraacd person, and includes any person who laierzaeddleS 
with the estate of the deceased face s 2 cl (ll)} Thus where a judgment debtor dies 
and a atcanget takes possession of hi* propertt. the decree may he executed against th* 

• tranger for he is a logai rcpreacntatire witbio the meaning of this aection , see note 
Legal represcniatire under eec 2(|l>(g) A residuary legatee in jios’ession of tb® 
judgment debtors estate 1» his legal represeataUve although lettera of admiwatratioR 
hare not jet been issued to him (r) The purchaser of the business of a 6rm agamst 
which a decree has been j »s«ed js not the legal rerre«cn»»tire of the firm within 
the meanwg of this section The decree against the firm cannot therefore I>e 
executed against the purchaser («) 


" Before the decree ias been folly satisfied. —The corresponding section 
o{ the Code of i88J (a JS4} pronded m effect that if « judgment debtor died before 
the decree liad been fully BfeJ the holder of the decree might appij to the Court 
which passed it to execute the eame against the J^gal repfe»entatiw« of the deceased 
This save rise to the question as to when a decree eonld be gaid to he fa!h executed’? 
Tt was held bj the High Court of Madras that a decree could not be said to be fully 
(xeeiilfti until the property attached was ru/rf, and that if the judgment debtor died 
(0 JJaifio Roo V G^ur i>araii» (im) 6i jUl 
(m) 

(n> I 
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h'Jyrt hi« lr?»1 rrprwntAtnM ohJjIjI to l*e Iroiisht on tlio rccorcj . nnd if the 
proporlv ^oU witJiotit tlie frj»n“««itJitiTei fning 1 ronjlit on the record the 
«ale w»s •ll•olutcl^ aoidff) On the nlher hand, it «ai hcl<l l<\ the Iliph Court of 
AlUhaluid that onco the properl\ waa nnirhfi the decree wna fiilU txfentnt and 
that jt waa not nocc'^arj to liring the k>.al repre«entAtive< on the record and a aalo 
held in their al>v*nco waa not tou! The latter deci«iona «ere haaed on the ground that 
once a properU waa Attaehe<l, it «aa in the handa of the law , and the attachment 
did not aljate on the death of the ju Igment ilelitor (m) \t the name time there ncro 
ca«ea m which it waa held that omnaion to brine the legal repfe«entntivca on the record 
did not Titutc the sale, hut waa at moat an irregulantji within the meaning of sec 311 
of the Code of 18sJ (no" O 21, r 00](e) It waa to remove tliia condiet of deciaiona that 
the word aati-'ficd haa been aubatitiited in the prt«cnt section for the word 
executed The effect of tins alteration in the language la to suj>cr»cde the \IIahabad 
decisions in so far aa thea hold that after attachment it was not neceaaarj to bring the 
legal representatives on the record , for a decree cannot be said to be full^ '* satisfied ” 
mcreU be<au“« the property waa attacLeil Under the present section if the judgment 
debtor dies after attachment, his legal representatives maj be brought on tho reeorti 
At the same time it has been held that omission to bnng tho legal repre«entatiTca on the 
record does not render the sale voul, but amounts merely to an irregularitj within 
0 21, r 90, and tho sale will not be set aside unless substantial injurj is proved (u) 

Before the decree has been passed— A decree agsmst a person who has died pend 
ing the suit without his legal representatives being brought on the record is a nullity and 
cannot be executed sgamat the legal representatives (x) But a decree passed b} tho 
Privy Council m ignorance of the death of a respondent is not A nullit) (y) In 
such a case jt has been held that the decree of the Privy Council may be executed 
under this section against the property of tho judgment debtor in the hands of his legal 
representatives (s) 

“ May apply to execute the decree against the legal representative”— 

UTiere execution proceedings have been commenced against a judgment debtor, they 
can be continued after bis death by substituting tho name of the legal representative 
in place of that of the judgment debtor m the application for execution already on the Ales 
of the Court It is not nccessaiy to file a fresh application for execution under 0 21, 
r 11 (o) SeeO 22, r 12 At the same time notice should be given to the legal represen 
tative under O 21, r 22 If such notice Jins been served on the legal representative the 
order substituting his name can be made ex parte (6) 


To Which Conrt application Should be made —The application to execute the 
decree a^mst a legal representative of tho pidgment-debtor should be made to the Court 
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^hicli pas'-cd tlie dccrf'O ('•) Biiltius !•* <ml\ a question of jirocfilore nml if Uif' Court to 
which the ilccToe i? sent for execution mikc3 tlio order that is nn irreirularitj which 
iinj he i\nnc(} (d) 

Death of legal represenltvtlvc — W the ic.'«i rcjw«cntntiie of n judgment. 

debtor ayain't «}iom execution Iim been taken on* under this rntion dies l*cfore the 
deirec his been fullj executed, the decree holder mas rxrriite the decree agu/i't the 
It pal repRscntatiie of the ieps! rcpTe»cntati\e lo the extent of the ns»< ts of the original 
jiiiljiiunt debtor that msj hare come into Iim hinds (f) 

Legal reptesentallve bound by previous proceedings— TJieJepii reprevnti 

tire IS hound hj orders pa«<cd m execution ain>n«t' the ifeccivd judgment ifetitor A 
obtains a derreo apiin«t S A then transfers the decree to C C api'lies for execution 
ngainsl i?, and i\n order li fc»' ixecutirn xfter notice to 4 nnd Jl »s providetl bx 
O 21, r 10 (Cotie of iffSd, p 21-J -t then dies, and his leiral representatue D la 
brought on the record under tJm wtion The order for execution hiring l»een pas'ctl 
in A a lifetime, O cannot object to execution on the cround that the transfer to 
C was frnurhilent (f) 

Dectee It)T luJuucUOP — \fk mjunitnn obtained agajn«t a defendant ri strain* 
log !u«i from nhatnietmc pKmtiffe ancient Iiphts ma' on the death of the defendmt, lx* 
enforced under thjsjiect ion nffimst hit eon ai hit legal rcpre<entstiie l>j procedure under 
0 21, r 32 (Code of lhS2, s 200) (g) S-iinihrlj a decree for an injunction ngainat a 
manager and represeiitatne of a joint Ilmdii famih can I'l- enforced after hit death 
Bgaiast ft Bon who represents the joint faruilj (A) Bat eiieh an injunction cannot be 
enforced under this section agsin&t » purchaser of the propert.' from the defendant, for 
an injunction does not run uith the land Therenicdi of the decree holder u to bring 
ft fresh suit for an injunction ogamst the purchaser <•) Pee notes to a. W, " Decree for 
injunction and rea judicata,” on p. abore, and notes tu s 47 ” Iteprcsentatnea ” 
No 6— Purchaser of propertj, etc Tlie Bombas High Court has held that an ifljuno* 
twn can be enforced against a person who has purchased while execution proceediocs ate 
rending, by sirtue of the doctrine of Its pendens 

PROCEDimE IN Execution. 

51. Subject to such conditions and limitations 

as may be ptesenbed, the Court may, on the 
application of the decree-holder, order exe- 
cution of the decree — 

(a) by dehre/y of any property speCi&caUy decreed; 

(b) b}' attachment and sale or by sale uitliout attach- 
ment of any property , 

(rt J],rB'hand t J:a9tiireia id (1801) 18 Jlow </) T C**»7a« (IS«a) 10 Bora 74. 

. - iste^lcr c (1893) 21 Alt srr 

. ^ (,) f " 

to f 

(d) Jh>i 9 JSahoiliir X Bflnl of Jnilui j 

(n KiviBoam X Sarlamm (lOi") XI Dotn 37, 
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(c) by arrest and detention in prison ; 

(d) by appointing a receiver ; or 

(c) in such other manner as the nature of the relief 
granted may require. 

Slmult^neOQS execution — .Simultaneous execution both ngunst the property anti 
person of the judgment tlebtor » alloucil under O 21, r 30 But the Court has 
discretnn under O 21, r 21, to refu^ simultaneous execution and to allow the decree 
holder to avail himself of only one mode of execution at a time. The Privj Council 
has said tint ‘ the difliculties of a litigant in India begin when he has obtained a 
decree ’ (1), and the Court is not justified m refusing execution against the person on 
the ground tint the decree holder should first proceed against the property (I) 

Receiver In execution proceedings. — The appointment of a receiver in execution 
proceedings is a form of equitable relief which is granted on the ground that there is no 
effective remedj by execution at law (m) The appointment of a receiver in execution 
IS therefore not a matter of right, and a proper case must bo made out to justify the 
exercise bj the Court of its discretion to make tho appointment (n). The discretion m 
regulated bj the provisions of 0 40, r I, and clause (a) of that rule has been altered to 
allow the Court to appoint a receiver after decree (o) The Court must be satisfied that 
the appointment o! a receiver is likely to benefit both the decree holder and tho judgment 
debtor rather than a sale of the attached property, and for this reason a receiver has 
been appointed to realise an attached decree (p) , to realise a debt attached in execution 
of a decree (j) , to collect the rents of an attached property (r) , and to realise ft decree 
for maintenance charged upon immovable property («) Again the Court must be 
satisfied that the decree is likely to be realised vnthin ft reasonable tune from the attached 
properties so that the judgment debtor may not be burdened with property while ha is 
deprived of the enjoyment of it (t) 

In Ma Mya v Ma Mi Aye (u) a third share of certain promissory notes had to be 
realised in execution and the Brivy Council said that the right method of working out 
the decree was by the appointmentof a receiver Againm lloji/Afiv A'ernani BaniC(t) 
thePnvy Council upheld the appointment of a receiver to collect the rents and profits 
of properties which had been settled upon the Nawab of Murshedabad and bis Imeal 
descendants by the Murshedabad Act 15 of 1891, although tho receiver was liable to bo 
superseded by the Secretary of State in excrci*'© of a power reserved under tho Act to 
apply tho rents and profits to the maintenance of the position and dignity of the Nawab 
Court may appoint receiver of property outside its local Jurisdiction —The 

Court may appoint ft receiTet oi pnqerty vutsidetbe local Innits rf its territorial junsdio* 
tion. The principle by which the action of a Oiurt in effecting sales in execution is 
confined to property situate vnthin its territorial jurisdiction is prinaa facie not applicable 
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to a Bale bj- a recoi\cr neod not ncccsMnl^ l»c ft Btilc by public auction as 

distinct from pm ate treatj O'") 

Receiver Ol future maintenance —The Pmj Council Ims held that though a 
right to future maintenance cannot lie attached (a CO (1) (n)] the Court may in a 
proper case e 3 , where proMsion is made for the mamtenanic of the jndgmcnt-debtor 
out of the income of vilhges appoint n reecner for tcahring the rents, and pajing 
thereout to the judgment debtor a turn BUfTicicnt for his maintenance and the balance 
to the decree holder (r) The Bombaj High Court doubts whether the property in the 
Trirj Council decision was realU cover* 1 bj the expression ‘ a ngbt 0 ! future mainten 
anee ’ and holds that propcrt\ which is at lari unattachable cannot be realized b^ cQuitable 
execution (y) The Madras IfigU Court has {ollovtcd the I’nvj Council decision and 
appointed ft recei' cr of future maintenance (i) , but in an earlier decisi in it had held 
that a receiver could not be appointed as a right of future mtiintenance cannot be 
attached (a) 

Appeal — I obtains a decree agsinst B B\ consent of parties C is appointed 
receiier to tahe charge of certain properties for the execution of the decree A then 
applies to the Court for the dtsiharge of C as rccener, but the application is refused 
The Older is one relating to execution within the meaning of eec 47, and is therefore 
appealable (bl 

Clause (e) —Tins clause does not authorize a Court to read into a decree a 
Bupplemcntftrj or alternative relief which is not m the decree Tlius where a decree 
in a BViit fur redemption directs the defendant mortgagee to deliver to the phlntiS 
mortgagor the documents of title relating to the mortgaged property, hut doe* not 
provide for an alternative relief, the Court has no power under this clause to award 
damages in execution (e) This conclusion might have been arrived at on the simple 
ground that a Court executing a decree has no power to Add to the terms of a decree 


52. [S. 252 1 ( 1 ) Wlierc a decree is passed against a 
part}’ ns tlie legal represeidative of a 
.gMn dcceased pciBon, and the decree is for the 

pavment of money out of the property of 
the deceased, it may be executed by the attachment aud sale 
of any such property 

(2) AVhere no such property remains in tlio possession of 
the judgment-debtor and he foils to satisfj' the Court that he 
has duly applied such property of the deceased as is pro\ed to 
have come into his possession, the decree may be executed 
against the judgment-debtoi to the extent of the property in 
respect of ^vh^cb he has faded so to satisfy the Court in the 
same manner as if the decree had been against him personally 
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Scope of the section — M pro^nlw for the cft»o whrrr n «lecrrc has 
I'cen pa«»cJ (tjuntf <i p^riy ati<l the P’rty l>cfw the cicerre is full} sati'flcjJ, and 
the decree is sought to I*** eiecute<l agiinst his legal representative The present sec- 
tion provides for the case vhere a dune is passed ay^mtl tfie Ifynl reprrsen/o/ue of a 
deceased person. In the latter cas© the legal representative is the judgment debtor (d), 
and if the decree is for the pajtnent nf monej out of the property of the deceaacil, the 
section allows the decree to be executed ayaitul Ihe proptrly of the dtceased m the hands of 
the legal representative («) Uut insofaraathopropertyof thedeccased which hascome 
into the hands of the legal representative has not been '* duly ” applied by him, the 
decree may bo executed ey<iintl tfit rep«a<nffl/ii< as if the decree uas to that extent 
passed against him ptrsannUy An executor or administrator under the Indian Succession 
Act, 1925, 8. 323, IS bound to paj th© creditors of tho deceased “ equally and ratcably ” , 
if befalls to do so, he cannot >« said to have applied the assets “ duly * within tho meaning 
of this section, and he will be jiersonallj liable to the extent to which he has not done so 
To ascertain nhether the assets have been duly applied the Court of execution may 
direct an mquifa into tho accounts of tho executor or administrator (/) Tho executor 
or administrator may shew that he is not liable as he has duly applied tho property of 
the deceased which has come into his possession This is called m English law the plea 
of plene admmistravit. In an Allahabad case(g) Ashworth, J , differing from Mukerji, J , 
held that the plea could be raised m the suit itself If the executor or administrator has 
paid a legacy and left no assets for the payment to the decree holder, the latter has also 
hia remedy under see 301 of the lodiao Succession Act,1923, and may require tho legatee 
to refund. But this remedy roust be exercised by suit, and the decree bolder cannot 
m execution of a decree against tho executor or administrator attach property ubioa he 
has parted svith to a specilic legatee (k) 

If the legal representatiie is the heir of a deceased Hindu or Mahomedan every 
payment by the heir on account of debts due by the deceased would bo a due application 
of the assets, whether the debts were paid rateably or not There is no analogy between 
the case of an executor or administrator governed by the provisions of the Indian Succession 
Act and of an Aeir as a legal representative under tho Hindu or Mahomedan law (i) 

Legal representative Legal representative” means a person who m law 
represents the estate of a deceased person, and includes any person who intermeddles 
with the estate of the deceased, and, where a party sues or is sued in a representative 
character, the person on whom the estate devolves on the death of the party so suing or 
8ued(y) Sees 2 (11) and notes 

As to how far a decree passed against ono of several Mahomedan heirs binds the 
other heirs, see Mulla’s Prmciplesof Mahomedan Law. 10th ed ,pp 20 23, and the under 
noted case (1) 

\s to the liability of Hmdu sons for their father s debts, see s 53 below 

Out Of the property of the deceased — The expression property ’includes the 
income of immovable property though it cannot bo both attached and sold {/) 
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Decree against wrong person as heir and legal representative —A dectro 

oplainod a;;amst an crce'Oor ur mimwintior ol Pi* cslnts o5 ft <lf^-vv,cil jifwin » 


(Iccrr ‘ * * . • . • r , • . ^ . -» 

fore I . • 

heir ■ ' 

h<’ir 

But ' .. i 

the ImrsflS legal reprwnfalires nn*! the Court helil thnt n» tlirre w.is no /mittl or 
colluuon the estate bound, although under the wjJJ other persons were entJtfed to 
represent ih<» estate (uI) 

Decree against execotor "Wbo has not Jniermetldlcd or proved.— A crcditoroJ a 

deceased debtor cannot 8U6 a pcr*on named fti ctecutor m the vjll of tbo <lecea-ed. 
unieaa ha has either Administered. tl>at is, i(iternit.d<{le(I uith the estate, or proved tb® 
«ill Where a derire js obtained azainst auch person, anil properrt lieloogmg to the 
estate of the deceased is iiold in rxetiitioa of the deerec, the sale dots not bind the 
estate <o) 

53 , For "tltc purpo'^cs of section 50 anil section 

62 » 2>ropertj' in the hands of n son or other 
proSrty*^ desoemknt \rhicU is liable under Hindu Ian* 

for the payment of the debt of a deceased 
ancestor, in respect of 11111011 a decree lias been passed, shall 
be deemed to be property of tJie deceased wliicli has come 
to the hands of the son or other descendant as his legal 
representative. 
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hi* f»th<'r tthicS i« n it t \intf 1 li\ «»r imcti'trAltU *>"0 'il nnl limit i'll to the 

c^'ciition Ilf ilerroe« for <Iel t luit *p|»1ieA to *11 ilecrro^ *» TiT n]i]ie'kri« to ha\c Ipoen 
ensetel to rxjilMn the meAnme of the eT|in*««ii«i ‘ pro|«'rt\ of the «lecf(\*e<l nhich 
oeeur* m w-e* Vi nn 1 If w M ia fon«ulereil to lie not ite«fnjitiie hut limitative and 
confine 1 to* ilerree {or iH't, ftnd if * joint eon m not con«i lered to l>e the lepal rcpir«en 
t»tive of hi« father iin ler eec 5** * ilecw* for |»o««p««inn or * decree other than decree 
for A debt ol tamed Asain«l a father m * joint Hindu famila "oiild not 1>e cnforcihle in 
eaecution ai:am«t the eon nho K joint with liiafatWr «nd la 1 ronpht on the record na liia 
leyal repn scntative In thia c^*e the Homlma lli;;h Court held that a decree for an 
injunctifm jva«aed A;aui«t A father as niAnacer of a joint Hindu familj eould !« eveeuted 
acam«t a sin who had taken the famiU properta lia aurvivorahip In the preaious 
ca«c («) such an execution waa rcfu'Cil and the aon who had taken joint famih jiropertj 
ba aurvivorahip waa held not to be the legal repreocntatiac of hia father, but tbia oaio 
was dwtmgui-lied on tho ground that the decree oras against the father personalia and 
not aa representing the famila *>imilarU m the ca»e of tnone\ decree— if the decree is 
against a coparcener iiersonalh, »t cannot lie evcciiteal after his death, against another 
cop.mtner who has taken the jiroj^^rta bj aumaorship, if ho is neither a son not grandson 
but a nepheiv wbo is under no obligation to paa tliodebt of the deceased (1) 

Decree —The section is not limiteJI to monej decrees but applies to all decrees (m) 

LlatlUty or ancestral property In execution proceedings —Under the Hindu 
law when a ion or grandson takes an\ ancestral projiertj b\ lurnrorship, ho is bound 
to paj out of lueli propony all debts including judgments, of Ins ancestor not incurred 
for immoral or illegal purposes In the ea*© of a decree against a Hindu father there 
was a conflict of decisions under the Code of 1832 as to tho procedure for enforcing this 
liability The section IS new and settles this question of proeeduro (v) tic proceed 
to consider the subject under the follow ing four Iteads — 

1 11 h'Tt a m-ynty rfrere* Aos b>tn pait'd ogoinsf ihr father an I th futhtf rfies Ufare 

iisut of execution — -1 and hts sons B and C constitute a joint Hindu famila owning an 
ancestral house D obtains a decree against I for Rs 6 0"0 A dies, and on hia death 
B and C take the ancestral propertv by eurtivonhtp J) (aahose rcnieda is not confined 
to the one third ahafe of the father) (w) applies foroxecutionof the detree against £andC 
by attachment and sale of the whole of the familj house Is he entitled to do so or 
must he institute a fre^h suit against B and C to recover the debt ’ According to tbo 
procedure proscribed by this Code, D should bnog J3 and C on tlie record as the legal 
representatiaes of A under sec 50, and tlien apjd^ under that section to the Court which 
passed the decree to execute it against B and C to tho extent of tho ancestral proiicrtj 
come to their hands The words in see Ware totbeextcntoftheproperlyo/ thedeceavil 
aahich has cjrao, to his [legal representative s] liands According to the present section 
the ancestral property m tho hands of D and C being liable under Hindu law for the 
pajinent of A sdebts, is deemed for the purposes of sec 50,lo be theproperfi/o/fAedeeciwed 
whichhascometothehandsof UandCasthelegalrepresentativesof A If Z?and C object 
that the debt in respect of which the decree ovas passed was tainted with immoralita, the 
question is one relating to the cjr<c«f«o» of the decree between the decree holder and 
the ‘ reprcsentatio-p of the judgment debtorwithmtheineaning of see 47 and it should 
lx* determined bj the Court esecutmg the decree (or) Thu* coincides aaith the aieav taken 
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. by the Ifigh CoMftg of Bombay ami Calcutta under the CckJc of 18S2 (i/) According 
)4 to the Madras an J ABshaVwd dectstoTU unilcr IJiat Co«le, a dr crec against a Hindu f&tber 
could not be executed againat ancestral property m the liands of the sons, ercn to the 
extent of the father’s interest in the property, and the only remedy of the decree bolder 
vas tc* institute a regular sirtC against the aonsi This view proceeded on the groond that 
the question « Jiether the debts -were tainted with immorality UM not one that could be 
gone into in execution proceedmes and that Iheaons werenot the “legal representatives" 
of tbeir father so far as the aneestraj propertj vas concerned -Bithm the tneaning of 
sec. 231 of the Code of 1682 (a) These decisions Are no longer law 

2 U Arre a viomg decree has been jwraKd agamsl the Jalhtr, and thejalher dtes after 
oWcrcAwenf 6«{ 6e/o« tale of tht aneestral properry— All the High Courts arc agreed that 
where the father dies B.lXn atferehment ol the ancestral projwty, the proceedings in ciecfl- 
tiun can be continued against the sons (o) In fact, having regard to the provisions of the 
present section, n separate suit against the sons nouJd be barred b^ sec 47- 

3. II here a mortgage decree hai f>etn passed against the father, unif the father dies 
before salt of th» mortgaged property —Where a decree is obtained against the fatherfof 
sale of ancestral propertj’ mortgaged by him, and he dies before sate, the pfocecdinga »n 
execution may be continued against the sons But t)ie sons, not being parties to the suit, 
are entitled to raise m execution proceedings such qucstionxas they could have raised if 
they had been wade parties (4) Thej eaii dispute the /a-tum of the debt, or they can 
show that tho debt was incurred for imnioral purposes and is not therefore binding 
on the property (c) See notes to O 34, i I. “ Mortgage of joint family property “ 

4 Where a dtertt Aaj bttn passed against the #o«s m respett of their father's debt for 
payiAtM of lAe delt out of the ancestral jmaperty —In such a case, the decfee-holder »•? 
proceed to execute the decree by attachment and sale of the ancestral property coaie fo 
the hands of the sons. Theproceedings would be under sec 52 The expression "property 
ol tbs deceased " m that section would be construed in the light of tbs present section, 
In fact, sec S3 U an Exp?aiia/iort to esc# 110 and 52, exptaining the mraning ol the espm* 
sioQ " property of the deceasedL” 

It will be seen that, under the pre»cnt Code, a creditor can follow the property 
in the hands of the sons or grandsoos in execution not only in rases (2|, (3) and (4>, but 
also in case (1) 

The four heads set forth above refer to decrees for the debt of a deceased aucenhir, 
but as already stat ed the section is not limited tt> such decrees, but includes all decrees 
Against a deceased ancestor. 

“ Bebt Of a deceased ancestor As to debts for which a Hindu son or grandson 
IS liable, sec Mullu’s Hindu law, 7tb ed., sec. 290 


54, [S. 652,] 

parllllMi ol esUte or 
aej^zatloa ot shire 


^Yhere lie decree js ior fcie partition o5 axi 
undivided estate assessed to the pa}'inent of 
revenue to the Oovernment, or for the 
separate possession of a share of such an 


<<t) 


(jJ iiari 

. '■({55%) 

27 lla.1 -M3 2<S (F B), I 
V iewliiulu 08 'jOI ISMaa SB’i,Aort>ii» 
-VorainV Eunp J^HlhOI) lO AU «9, 
Xa*-innolAv (ISSIll 1 1 AU 803, 


(6) See ChanSer PentutJ v SSnm Sotr (1008) S5 
tal 6'8 rnttfina/iHiMra V ^xn^aperumol 
UBSSj 6 ilad 376 See also i/wo Lai v. 
7fffme»Anr{X890l2lAJl 350 
te> 5 m fWmtmftno x Twioyak (1910) 8i Bom 
354 5 1 1. 1)07 , T-W V JWTtf'Wf 

Jlrtiii (1035) 3? All 214,251 C $S3 
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cstitrt, tlie partition of the estate or tlic separation of tlic simre 
shall he made by the Collector or any gazetted subordinate of 
the Collector deputed by him in tins behalf in accordance mth 
the law (if any) for the time being in force relating to the 
partition, or the separate pos'^ession of shares, of such estates. 

Partition by Collector —Tin* seen n » a rcpitxluctinn of we iOo of the Gide 
of 1SS2 with a few xerliil Alteratiom Wlietr adecrec ha« been p'xwd fjr partition or 
for wparato po«wssion of a share of an estate of tlie description mentioned m th« section, 
the proper authjrit\ to effect the partition or to deincr possCMion of the share li the 
Collector , the Court has no power to do so (d) 

Application of the section — If a decree « for tho partition of nn undivided estate 
assessed to the payment of revenue to Government, the section requires that the partition 
should be carried out ba the Collector In a case decided bj a lull Bench of the High 
Court of Calcutta there w os n dictum to tlie effect that the section onlj applies to a decree 
which directs distribution of revenue as well as a dituion of land (<) There is however 
nothing in the section which so lumis its operation In Ua.nl r Shrtenath 

Ghoih {/) Rankin, C J , said " It is idle to eaj that it is open to the plamtiS to insist 
that it be carried out bj a commissioner under the civil Court merely because he has not 
asked forpartition of thorcienue Whether he has asked for partition of the revenue 
or not, if be has a right to the partition of an undivided estate, bis right is to a complete 
partition and it u certainly the nght of an} other party to object to an incomplete 
partition which would leave his interest at the mere} of the plaintiff, if the plaintiff makes 
default u paying his share ' 

The section does not appl} to the partition of a mouza which is part of a revenue 
paying estate (g) In such a case the object of the suit u nut to have the parent estate 
djiided uito several sep>vrato estates but on}y to diude the lands of the mouza among 
persons who are jointli interested in them (A) 

For the separate possessloaof a share of sach &n estate —These words refer 
to the case of a man whose nght is to the possession of an aliquot portion or share of 
the whole estate considered as one In such a case the partition u made by the 
Collector, as it is the duty of the CoUeulor to seo that the proper share of the revenue « 
put upon the particular land or share of land (t) 

Partition — The term “ partition ’ m this section is not confined to a mere division 
o! the lands in question into the requisite parts but includes the delntry of the shares to 
their respective allottees (J) 

Jcrlsdlctlon of Coart to control Collector s action — W here a decree relates 
to an estate of the kind mentioned in thu section it should declare the rights of the 
several parties interested m the property, but should direct the actual partition or 
separation to be made by the Collector or any gazetted subordinate of the Collector 
deputed by him mthat behalf {k)IseeO 20,r 18] This section places the executionof 
the decree entirely in the hands of the Collector But if the Collector contravenes the 


(j) Debt V Shto Utl S njA (^1889) I 


Gboth (18311 59 Cal 12, 130 I C 19 
< 31} A C 03 

(f) (1033} S6 aiad 413 141 I C ISl ( 33) K Sf 
250 tvpru JbJ I llaui v Shrrrnalh 
CS<»A(1S31) 5S Cal 12 ISu I C 129 
(31} 9 L 03 

Ifl Pa'Mada* T sAaBiarMai (1«« ) 11 Dom 
66’ 

(t) The rrovIUom o( » 42 of Ibe Pellet 

irt 19 7 do not constitute a bar to such 
• decree Itupam l.3i v SutS Kanm (1919) 
41 VU 207 49 I t 26* ArwKIa 
V Tutn 5 (191*) 2 lat L. / 2*1, 59 
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,, decretal command of tlic Court, «ir tranaprc^na tin !a« for the tiim Win;; in forte, relat- 

55 mg to partition, Iiia actmn » au1»jcct to lh«* control nml correction of the Court nhich 

passed the decree atul eent it tn him for txetaticm (/) In such a case, the igpneicd 
party should proceed hj an application under a 47, and not hj a separate suit (m) 
\\ here a Collector has made a partition, there w nothing to prea ent him frorr rea ersing 
the partition for mislahc or other causes before he has passed final orders anil returned 
the proceedings to the Court (n) 

The High Court of Bonihaj has held that an ohjection that the Collector has made 
an unequal partition is no ground for interference hj the Court nith the order parsed 
by the Collector (o) But in a Madras ease, nliere all the parties objected to a partition 
eflected h> the Collector on tho ground that it was unequal the Court held that it had 
power to entertain the objection (p) 

"Estate" — The vord "estate ’ is here used m its ordinary sense {<}) f^hert 
lands, that is l\nds held under a lea«c from Ooxernment for a fixed period, come within 
the terms of this section as re\eruc paying lands (r). But isolated plots of land uhicb 
fall short of being the share of a co sharer of a ipahnl do not (j) A raij at\i an holding 
has been held not to he an “ estate’ willtm the meaning of this section (1) 

" E&tate assessed, to the payment of tevepue "—This section refers to estates 
assessed to rerenue in one lump sum lor the wliole estate and not to estate*, hte the 
ordinary paddy land holding m Burma, which are a«'r-sed at acre rates (u) A mouxi 
IS generally part of a revenue paying estate, but IS not it'Mf an estate assessed to the 
payment of revenue (i) 


Arrest and Detention. 

[S. 330.] (1) A ju<lgment-<lebtor may be arrested 
. , ^ , in execution of a decree at any hour and on 
AJtcM an cent on shal), BS soon as practicable, 

be brought before tiic Court, and ins detention may be in the 
civil prison of the district in which the Court ordering the 
detention is situate, or, where such civil prison does not afiord 
suitable accommodation, in any other place which the Local 
Government may appoint for the detention of persons ordered 
by the Courts of such district to he detained : 

Provided, firstly, that, for the purpose of making an arrest 
imder this section, no dwelling-house shall be entered after 
sunset and before sunrise : 

(j») CAiB«a V Ixnihn^rayiainma (1806) 19 Mill 

(») Srerttani of Slate -v i un ?(<i Xoff (1884) 10 
tal 445 

{r) - • - 1 

(*) 

W 

C) 

W 


(>i) Kmltnaji T Datno'Iar (1903) 5 Bom L II 
6*8 

(o) Dev Qopal 
iAriHii-o. 

517. UAi; 




(188*) ISSom 371, 
<n>mrfA (1891) 15 Uom 
Ilanmat (1918) 4S 
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Pro\i(lc(l, secondly, that no outer door of a d\\clliiig-liousc 
‘slnll be broken open unle*:s such dwelling liouse is in the occu- 
pmc} of the judgmcnt>dcbtor and ho refuses or in any way 
prc\cnts nccc'ss thereto, but when the ofheer authorised lO 
imkc the arrest has duly gained access to any dwelhng-liousc, 
he ina} break open the door of an) room in which he has 
rca'^on to bchc\c the judgment debtor is to be found 

Pro\nded, thirdly, that, if the room is in the actual occu 
pancy of a woman who is not the judgment-debtor and who 
according to the customs of the country does not appear in 
public, the officers authorized to make the aiTcst shall gi\e 
notice to her that she is at liberty to withdraw*, and, after 
allowing a reasonable time for her to withdraw and giving 
her reasonable faciht)’ for withdrawing, may enter the room 
for the purpose of making the aircst 

ProMded, fourthly, that, where the decree in execution of 
winch a judgment debtor is arrested, is a decree for the pay* 
ment of money and the judgment-debtor pays the amount of 
the decree and the costs of the arrest to the officer arresting 
him, such officer shall at once release him 

(2) The Local Go\ernment may, by notification in the 
local official Gazette, declare that any person or class of persons 
whoso arrest might be attended with danger or inconvenience 
to the public shall not be liable to arrest m execution of a 
decree otherwise than in accordance with such procedure as 
may be prescribed by the Local Go\ernment in this behalf 

(3) Where a judgment debtor is arrested in execution of 
a decree for the payment of money and brought before the 
Court, the Court shall inform him that he may appl) to be dc 
dared an insohent, and that he may {w) be discharged if he has 
not committed any act of bad faith regarding the subject of the 
application and if he complies \vith the proMsions of the law of 
insoh ency for the time being in force 

(4) "NMiere a judgment -debt or expresses his intention to 
appl) to he declared aii^nsol\cnt and furnishes secunt) , to the 
satisfaction of the Court, that he w ill \vithin one month so apply, 
and that he will appear, Tvhen called upon, m any proceeding 
upon the application or upon the decree in execution of which 

(If) The worJ rnsy euli4ttnlcd fur *iil ~ hy \ct S of IV*! 
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he vns arrested, the Court may {x) release liim from arrest, and, 
if he fails so to apply and to appc«nr, the Court may cither 
direct the sccuiity to be realized or commit him to cml prison 
in execution of the decree 

Ve 0 21 r jO fprQcecdmgi M» Appearanct of jo Igment ileltor m oliedion o to 
notice or after arre«l} 

Changes Introduced by the section— Thwrccfion com^pomis mth «ec 3SG 

of the Code of ISsJ except m tho following particulars — 

1 outer door of a dirclUng house iiiaT noir he broken open to effect the 

arrest of a judgment debtor in execution of a ilrciw But the d'vellm;? 
bou 0 WN*1 f c in the onxtjKint j nf U t ju^ynt'nl tUlfcr sub seetion (IJ 

pronao (J} 

2 Thcficeurjtjrundersub »ee {4)01041001 only be forihcfilmgbi thojoigment 

debtor of a petition m in«ohet»ci, bntalso for lus appearance, when ealJetl 
upon in any proceeding upon Ihc apjdicatJon in in'olicnci or npoa 
t lie decree in exeeution of uliieli Ik* was arrested bee notes below 
Di«charg>. of sareta 

I A power Kaa l>wn eonferred on the local Gosemment to exempt certata 
persons from arrest bee sub section (2> 

Breaking open of outer door— I nd«t the Code of 18S2 the breaking open of 
vay ovur &0OX oi a direlling hou«e ua' stricth prohibited. Tins prohibition ha* now 
bi»ea reniowd to tins extent that where a direllmg hou«c is »n ibt oec ipancy o/ lh< 
sienf cfc6/or and he refuses ce prevents access thereto, the of5«r autliontedtomake ih* 
arrest ma^ break open anj outer door of mch direUing hou«c But this does not autbo 
rire him to break open the outer door of a dweiting house merely becao<e the judgment 
debtor w to be found la that hoUsC The prohibition above referred to as vreJl as the 
prohibition against entering a dwelling house after sunset for egecting an arrest are to 
be traced to the mavim of English law that » man s house is his castle Referring 
to thn tnasim Beottom wrote more than a century ago Tbi* poetical expression 
Is certainly no reason forif aman « house be his castle bv night whrnot bj day? The 
touT^e of justice js sometimes interrupted m England by this puerile notion of 
liberty (y) 


Subsection (2) — Ttw #ab eoction is new It is intended to cover the eases 
<j{ certain persons or classcj of person* whoao sotntoar} arrest might as in the ca«e of 
railwa j servants, be attended with danger or inronremcaee to the public 


Sub sectloo (4)~Insolvency after order for arrest— If a judgment debtor 
against whom an order for arrest has hecu made is adjudirated insolvent 
Without a protection order, tho adjuditnUoa doe* not prevent his ariest and 
the Court of execution must require the judgmeot debtor to giro secttrity undef the 
latter part of sub section (4) tliat bo will appear when, called upon m any proceeding 
in in^oli ency or upoft tho detreo m execatioa of which h© was arrested {c) 




Sub section (4>— Expresses his latentlon to apply to be d eclared Insolvent 
This expression of intent ion Isequivalent to aatatement made to the judgment creditor 
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bvthe judpmciit-Jebtor of «n intention lo*u«prn«l ptt%mcnt of lin debt* It therefore 
an»ct of in«olrrneviisdefinedin»e\^ Oofthc IVe«ulcnc> To«n«In«ohenev \ct(rt) 

Sob section (4)— Wltllln one montll — ^Thc Court ha^ no power to extend the 
period of one month for applring for aijndioation Sec US does not apply to 
Eoeh s ea<« (6) The month is introdoerdinto thisaection by was of defining the obliga- 
tion of the surcti The intention exprc««e«l is an intention to l>e declared in«ohcnt 
and not an intention to be declared in«oUent at the end of a month provided nothing 
docs turn up (c) 

Sub section (4) — Discharge of SQret7 — Under the Code of 1892, tho security 
required was " that the judgment debtor vrill appear when called upon, and that he 
wall, svithin one month apply under section 330 to be declared an insolvent It was 
held upon the construction of tho c words that where a security bond provided that 
the surety svould produce the judgment debtor when the Court should direct him to 
do so, the surety svas released from his obligation under the bond when the judgment 
debtor filed a petition to be declared an insolveol Neitherthe withdrawal of the petition 
nor failure to proceed w ith the petition, nor even failure on the part of the judgment 
debtor to appear in Court when the direction to appear was made tvbttqutnt to the filing 
of the petition, was held to afiect the surety s discharge (if) And this was so even when 
a surety undertook that the judgment debtor would appear before the Court when called 
upon, and would within one month file a petition to be declared on insolvent («) These 
decisions are no longer law Sub section (4) now makes it clear that where a security 
bond 18 passed m the terras of that subsection, that is, where a surety undertakes 
(1) that tho judgment debtor will within one month apply to be declared an insolvent, 
and (2) will appear, when called upon in any proceeding upon the application or upon 
the decree in execution of which ho was arrested, the security will be realised when there 
IS a failure to comply with either condition (/) Tho surety, however is not relca<ed by 
the mere filing by the judgment debtor of the petition m insolvency the security 
continues until a final order is made on the petition (?) V bona fide petition is a 
sufficient compliance with the condition of the bond When a bona fide petition was 
pre*cnted mthin one month but was rejected as not being m proper form and a fresh 
petition was pre<cntcd later and the debtor was adjudged insolvent, the surety was 
discharged (A) 


A surety under this section is discharged by the death of the judgment-debtor before 
breach of either of the two conditions mentioned above (i) But the death of the 
judgment debtor after the first condition has failed, namely, the undertaking to apply 
to bo declared an insolvent within one month, cannot affect tho surety s liability with 
regard to that condition (y) \ surety is also discharged if the execution proceedings 

are struck off (i), but not if liability bad already accrued under the bond by a breach 
of either of the two conditions before the proceedings were struck oS (f) If the Court 


makes an erroneous order discharging a 
revision of the order, but cannot treat it a 


surety the decree holder may apply for 
I a nullity (fl) 


><lAcr/an* Tradtnj v«f«rty(t030) I (/) irormr Comi 


<19 6) 3Ud X. J S 3 lUl I C S 9 ( .ti; 
A M timi 

(!*) \araiixha x rangaehari (19"fl) 50 Mad (»> * 

<*. -rfr'i . Vi- 

(1930) 34 C W N 401 1.8 1 C 218(30) ,,, r, “ /Kmen (IIK 1) .4 Mid 63* 

^ S t 535 \ab i C/ardxt ^ iItrtun}oy (1914| 41 


(I) LalH\ rjioiall" ) 14 1*1 5“ 

(I) Vfd/kraj \ ilonattr (11* 0) 5 IWt I. J 417, 
Banna 3lal \ Jamna Dm (I«93) 15 SU I 4 0 S’ I t S< 3 

1'3 ImUchunnty ialji ( 1 * 01 ) -I Mad I (II) Sa/f**"' v f Kdrt^l (1933) 55 AIL 61» 
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Sub Kcc (4) jiroTides that if the jud^ent debtor fails to apply or to appear, the 
Court jnay cither direct the eecHMty to be realiced or commit the judgment debtor to 
pneon This is an alternative and not a concurrent remedy. It does not mean that 
the Court can proceed both against the awretv and the judgment -debtor. If the surety 
n proceeded against and the amount is recovered from him the judgment-debtor cannot 
be committed to jad in execution If the judgment-debtor is committed tojail, the post 
tion 18 just the same as if theaurotj had never come forwaT(l(m). But the mere fact that 
thojudgment dobtoris rtaTrestedfB), or that a narnint is issued acainst him is not 
auDicient of it«elf to discharge the surety (o) 

Realization of security — See tee I45 


56. [S. 243A. ] Not\yitljstaiKlmg nnj'tliing in this Part, 
the Court shall not order the arrest or 
detmion“'”Q“ ‘'VSS^ni^ " detention in the cnnl prison of a woman 
in execution of a decree for the payment 
of money. 

Security for costs. — This section provides that a troman shall not be arre-ted 
m execution of a decree for the payment of money At the same time, if the plaintiff 
IS a Moman and her suit i» for the payment of money, she maj bo required to 
give tecuritj for the defendant a costs See O So, r 1(3) 


57, [s. 33S.] The Local Government may fix scales, 
, graduated according to rank, race and 

nationabty, of monthly allowances pay- 
able for the subsistence of judgment-debtors. 

Sec 0 21, r 30 [aubsisteaec allowance] 


58. [ss. 341, 342] (1) Every person detained in the 
civil prison in execution of a decree shall 
be so detained, — 


Detrnllon anU rrli 


(a) where the decree is for the payment of a sum of 
money exceeding fifty rupees, for a period of six 
months, and 


(b) ill any other case for a period of six weeks : 


Proindcd that he shall be released from such detention 
before the expiration of the said period of six montlis or six 
i\ ccks, as the case may be, — 


(i) on the amount mentioned in the warrant for his 
detention being paid to the officer in charge of the 
civil prison, or 


tm) 
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(ii) on tlic decree against liiiu being otherwise fully 
satisfied, or 

(iii) on the request of the person on whose appheafion 
he has been so detained, or 

(iv) on the omission by the person, on w'liosc applica- 
tion he has been so detained, to pay subsistence 
allow'aiice : 

Proidded, also, that he shall not be released from such 
detention under clause (n) or danse (iii), without the order of 
the Court. 

(2) A judgment-debtor released from detention under 
this section shall not merely by reason of his release be dis- 
charged from his debt, but he shall not be liable to be 
re-arrested under the decree in execution of which he w’as 
detained in the civil prison. 

FeilOd of detention tn jail — Th© first part of $ub «ect»on (1) up to the words’ 
“ BIX weeks ” corresponds wUh sec 342 of tho Code of 1882 The phra«eology of that 
section, however, has now been altered to make H quite cicartliat the period of deten 
tion sliall be (1) six months ivhere the amount of the decree escreds Rs CO and (2) six 
weeks in any other ca«c, and that the Court has no power to fix shorter period* than 
those prescribed in the section (p) 


R6 arrest — The immunity of a judgment debtor from a second arrest depend* 
not only upon his liaving been arre^lvl but upon Im having been detained tnjail under 
the arrest Thus where a judgment debtor, viliile acting as a pleader in Court, was 
arrested and discharged on the ground that he was exempt from arrest under sec 042 of 
the Code of 18S2 (now sec 133), it uas held that ho was liable to bo re arrested in 
execution of the same decree against him (j) Similarl} whore a judgment debtor was 
arrested, but was liberated oiling to non pajraent of 8ub>is(ence money, it a as held 
that he aas liable to be re arrested in execution of the same decree (r) Sub. 
section (2) refers to release from detention in jail 


Interim protection order . — A is arrested and committed to jail in execution 
of a decree against him W hile in jail he files his petition in msolveney, and obtains an 
tn<enm protection order for one week, and is thereupon released from jail He then 
applies for a further protection order, but his application is ^efu^e(L Is 4 liable to be 
re arrested in execution of the «anic decree * The Calcutta High Court has held that he 
IS not liable to be re arrested, on the ground that a judgment debtor once discharged 
from jail cannot be arrested a second timein execution of the same decree {<) On the 
other liand the High Court of Bombay has held that A is liable to be re arrested, as the 
onlj cases in which a judgment debtor is exempt from re arrest are tho«e specified in 
this section, and that relea=e under an tnlenm protection order is not one of them (t) 
The Calcutta decision*, it is submitted, are not correct 


(]) Siibiidhi \ binjt (ISOn) 13 111 | 

U) ^ aj'-ndra \ Ch»ndfr itoh in (IBJO) 2i t»l ] 
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Contempt of Court — This section does not ftPPV to cases of imprisonment 
) for contempt of Court (ti) 

59, [S. 653.] (1) At any time after a ^\arrant for the 
arrest of a judgment debtor has been 
^Release oa eround of tlio Coint maj canccl it ou the 

ground of his serious illness 

(2) 'Wlierc a judgment debtor has been arrested, the 
Court may release him if, in its opinion, he is not m a fit state 
of health to be detained in the civil prison 

(3) '\ATierc a judgment debtor has been committed to the 
civil pri<!on, he may be released therefrom — 

(a) by the Local Go\ernraent, on the ground of the exis 
tence of any infectious or contagious disease, or 

(b) by the committing Court, or any Court to winch 
that Court is subordinate, on the ground of his 
suffering from any serious illness 

(4) A judgment debtor released under this section may 
be re arrested but the period of his detention in civil 
prison shall not in the aggregate exceed that prescribed by 
section 58 


ATTACHME^T 

60. [S 266 ] (!) The following property is hable to 
attachment and sale in execution of a 
I roperty liable to attach decrcc, namclv. lands, houses, or other 
ddetree bimmiig8,gooas,inonBy,h&^sknote3, cheques, 

bills of exchange, hundis, promissory 
notes, Government securities, bonds or other securities 
for money, debts, shares in a corporation and, save as 
hereinafter mentioned, all other saleable property, movable 
or immovable, belonging to the judgment debtor, or over 
which, or the profits of which, he has a disposing power which 
he may exercise for Ins own benefit, whether the same be held 
in the name of the judgment debtor or by another person m 
trust for him or on lus behalf 


(u) Hart n v Xaternm (18 0) 4 Cal 65S 



rnomiTV e\empted froai attachment. 
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ProMdcd that tlic following particulars shall not be liable 
to such attachment or sale, mmely — 

(a) the necc^ssar}’ wearing-apparel, cooking ^csscls, bods 
and bedding of the judgment-debtor, his wife and 
children, and such personal ornaments as, in accord- 
ance with religious usage, cannot bo parted with by 
any woman 

(b) tools of artizans, and where the judgment-debtor is 
an agriculturist, his implements of husbandrj’ and 
such cattle and seed-grain as may, in the opimon of 
the Court, be neccssar}' to enable him to earn his 
livelihood as such, and such portion of agncultural 
produce or of any class of agricultural produce as may 
ha\e been declared to be free from liability under the 
proMsions of the next following section , 

(c) houses and other buildings (with tlic materials and 
the sites thereof and the land immediately appurtenant 
thereto and necessar}* for their enjojinent) belonging 
to an agriculturist and occupied by Inm , 

(d) books of account , 

(e) a mere right to sue for damages , 

(f) any nglit of personal service , 

(g) stipends and gratuities allowed to pensioners of the 
Government, or payable out of an) service family 
pension fund notified in the Gazette of India by 
the Governor-General m Council in this behalf, and 
political pensions , 

(h) allowances (being less than salar}') of any public 
officer or of any servant of a railway company or 
local authority while absent from duty , 

(i) the salary or allowances equal to salar}* of an) sucli 
public officer or servant as is referred to in clause Hi), 
whde on duty, to the extent of — 

(i) the whole of the sakii), where the salar)* does 
not exceed forty rupees monthlv , 
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(u) forty rupees moiitlil}’, where the salarj' exceeds 
forty rupees and does not exceed eighty rupees 
iiionthl} ; and 

(in) one moiety of the salarj' in any otlier case 

Provided that where the decree-holder is a 
society registered or deemed to he registered 
under the Cooperative Societies Act, 1912, 
and the judgment-debtor is a member of the 
society, the proMSions of sub-cku'^es (i) and 
(ii) shall be construed as if the word, ‘ twenty ’ 
weic substituted fer the word ‘ forty ’ wherever 
it occurs and the word ‘forty’ for the word 
‘ eight} ’ 

(]) the paj and allowances of persons to whom the 
Indian Articles of War apply , 

(k) all compulsoi} deposits and other sums m or 
derived from any fund to winch the Provident Funds 
Act, 1807, for the time being applies in so far as they 
are declared b} the said Act not to be liable to 
attachment , 

(l) the wages of labourers and domestic servants whethei 
payable in money or in kind , 

(m) an expectancy of succession by siux iv orship or other 
merel} contingent or pos«;ible right or interest , 

(n) a right to future maintenance 

(o) any allowance declared by any law passed under the 
Indian Councils Acts 18GI and 1S92, to be exempt 
from fnbiht}’' to attacbmenf or safe in execution of « 
decree , and, 

(p) where the judgment debtor is a person liable for the 
payment of land rex emie, an} moaable propert} 
which, under any law for the time being applicable to 
him, IS exempt from sale for the recov ery of an arrear 
of such rev enue 

Exjilanalion —The particulars mentioned in clauses (g), 
(h), (i), (]), (1) and (o) are exempt from attachment or sale 
whether before or after they are actually pa} able. 
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(2) Xotlung in tin*; section slnll bo {loomed to cvempt 
houses ^n(l other buildings (\Mtli the nutonils niid tlie Mtos 
tliorcof mid the linds immcdntoh appint('innt tliereto and 
ncccs'jar) for their enjoMnent) frtm attacliment, or sale in 
execution of decrees for rent of am sucli hou«:e, building, i-ito 
or hnd 

Qianges Introduced In previous law— Tliw «octjon corTc«pondi with § Sfc 

o( tl c Co le of 1‘'''2 oxroj t in l! o followin" | irticulw — 

1 In cL (a) the »ror rookin" \c'«'»cl« boiU an 1 mil such i>cr«onal 

omul Ills n« III aecorhncc with nl^ioua iKit tuinnt bo jartcl with 
b\ anj wnmm have boon a«l lo I notes Ix’low 

2 The latter portion of cl (b> relating to agriailtunl j ro Inec is new 

3 Cl (c) stood ns follows m * of the Code of 188' — Tie matenals of 

hou'os an! other buildings belonging lo aid occupied bt agriculturist* 

4 In cl (g) the words or payable out of an^ «emce fnmilj jiension fund nofi 

fied m the Carettc of Iiilia by the Coremor Gcncnl in Council in this 
behalf hare been adde 1 

6 a (L) IS new See notes below 

C In cL (i) the words or allowances equal to salary and while on duty 

hare been added ‘Jee notes I elow 

" CL (k) IS new See notes below 

8 In cl (I) the words whether jiayablc in moness or in km 1 arener 

9 The alterations m sub section (-) cl (a) correspon 1 with the alterations in 

sub section (1) ct (c) 

Subsequent amendments of the section —Sub sec (^) as it originally stood 
contained a clause (b) which ran thus (b) to affect the proMsions of the Army Act 
or of anr similar law for the t me being in force That chuso was repealed by Vet 
10 of 1914 Sch II ‘*ee notes below ^lary of Army officers 

In clause (i) the word forty was substituted for twenty snd the word 
eighty for forty by Act 2G of 1923 

The proMso to clause (i) was added by tl o Amending Act '*0 of 10_o 

In execution of a decree — ^The c\ire*<sion decree in this section refers 
to a money decree an I not a mortgsge decree lor altachineiit is not necessary m 
mortgage decrees. The re«iilt is that the exemptions from attschment and sale contained 
m the provi«o to this section do not apply lo a mortgage decree for sale (t) 

Saleable property — Subject to the proviso to subsection (1) all saleable 
properts wl icli belongs to the judgment debtor may be attached and sold in execut on 
of a decree against him The equity of rcdemition of a mortgagor m mortgaged j ro 
perty IS saleable I rojicrty within tl e meaning of this section and is therefore liable 
to l>c attached and sold m execution of a decree against him (i ) Tl e sliare of a partner 
m a 1 artnershij business is saleable j roperts and can be attache 1 and sold m exocu 
tion of a decree obtaiied agsin«t him bs 1 is creditor (x) Tie rig! t to claim specific 
p< rforminee of a contri l to sell Ian ! is al o attachal le and saleable (y) A life interert 

(r) Jfxht al \ Ihnd (I t IC SU t 9 SI ti) JoTat t* "i/rr \ liMttr (l393) "O 

I C 40 ( I) S \ 3 •* F I ttl C I "cc O 1 r IJ 

(K) / araihrnm \ Cor n 1 (I J ) I riofii »*0 (*) T <f a e A tAo-i (1 - ) 14 CaL “11 
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m trust funds is attacl nblc and saleable m execution of a decree agam>t the 
life tenant (:) Simihrlj a rested remainder can be attached and sold in execution 
of a decree against the remainderman (o) 


The word ‘ saleable ’ in this section means saleable bj auction at a compulsory 
sale under the orders of the Court It has no reference to property made non trans 
ferable bj an agreement between the parties to a transaction. It has accordingly been 
held that a condition in a permanent lease that the iandlord would r© enter if the tenant 
made an} transfer of the land demised, dors not make the land unsaleable in execution. 
The lea'ie forbids a «ale the tenant, but does not prevent a sale by the Court (6) 
Country liquor is “ saleable ’ propertv within the meaning of this section, though the 
penai' ion of the Collector may be necessaiy to the sale under the Abkari Act (e) 

Security Jor perjomianct of rfafy— Money or other valuable security deposited as 
secunty for tbc due performance of duty by a servant with his master may be attached 
in execution of a decree against the servant, but the attachment will be subject to the lien 
which the master has upon the deposit, and the deposit cannot be sold imtil the same is 
at the disposal of the servant free from the lien of the master at the expiration of the 
period of employment (d) 

Land aaaigntd for mainltnaHce — Where land was aa.igned to a Hmdu widow for her 
maintenance %nth a proviso against abenation, it was held that she had no saleable 
interest ui the usufruct (e) 

Aoh friin«/era6f« ajpees — A religious oflBce is not saleable property (f) Similarly 
the right of manacing a temple, of ofSciating at the worship conducted is it, and of 
receiving the offerings at the shrine, is not saleable <y) The right to ofSciate at funeral 
ceremoiues is also not saleable (A) The property of a temple, cannot be sold away from 
the temple But there is no objection to the sale of the right, title and interest of the 
servant of a temple m land belon<nng to the temple which be holds as Rmuneratioa for 
his service, the interest sold bemg subject in the hands of the alienee to determination 
by the death of the original holder, or by his remonil from office for failure to perform 
the «cmce (0 

Aercice of a pubJie nature — Land burdened with the performance of a “emce of a 
public nature e g , land held on Swaotivachakam eemce tenure, is inabenable, and 
cannot be attached (j) 


Chota Nagpar Encamhered Estates Act. 1896 —Land released from manage 
ment under the Chota Nagpur Estates Act, 1S96 u under 12A of that Act inabenable 
during thf lifetime of the holder without the sanction of the Commissioner Without 
«uch 'sanction it cannot bo attached and sold (1) 


JJcsfroint upon anUcipalion — The income of property subject to a restraint upon 
anticipation accruing due after the date of the judgment cannot be attached in execution 


(1) 

(fl) 

(6) 

(rt 

eO 


( 9 ) Durja £ bi T CAenc&ii (1S« ) 4 AH 61 
rowa I arwia t Fatnannayar (lsS2) J 
Mad S9 fajaA TvoaaA v Ben rvrmafi 
(IS 6 ) 1 Mad "05 4 Ijl 76 Gnano 
famdanrfa Pendcra Sannadii e faju 
rMtidarem (1900) 23 MadL 2"1 57 bA- 
69 Srtmafiv ralanwani (189*) 1 C W.J> 
493 '.AaUoMnund v Prary (190") £» 
Cat 4*0 

(J) JAwnmufi V DimxwatA (1871) 16 WJl. IJl^ 
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of « decroc afnin«t the aojviratc |*roix“rty of a mimed womin pnwd under m 8 of tlio 
M*mc<l ^^omctl a PropeTt^ Art, 1S74 (f) 

Piyhl of rr*i</e»iee — Tlie right of « widow under the Hindu liw to re«ide m her 
ha«hand a fatnilv hou«c la a purelj j>or«onal right and cinnot bo franafcrreil '<uch right 
cannot bo attached in execution ai it is not “aaleaWe property (m) for other kinds 
of property nhirh cannot be alienated, seo Tran«fer of Pn3perf5 Act, 188J, s 0 

Bonnese Marriage Property — ^Thc interests of parties to a Burmese Buddhist 
mamage in the mamage property is an indeterminate interest and not salenblo within 
the meaning of this section (n) 


"Property " — A sues Z? for partnerslup accounts Tho question of aecounts is 
then referred to arbitration with the consent of tlic parties Before the award is made, 
X, a creditor of A, applies for attachment of the “ rights and interest of A m the award 
The attachment cannot be allowed for tire expectant claim under an inchoate award is 
not property within the meining of this section (t>) Monej paid into Court as a 
fine in a criminal case against a judgment debtor is. after tho order imposing the fine is 
set aside, attachable under this section as money belonging to tho judgment debtor 
even before the issue of a refund certificate (p) 

The doors and wiodoas of a budding cannot be sepanteli/ attached, for they have 
no separate existence as property (5) An unascertained right in unascertained property 
could not bo tho subject of attachment (r) 

“ Disposing power ' —A property may not belong to a judgment debtor, and yet 
he nay have a dupoatng poictr over it exercisable for fits otvn btntfit In such cases the 
property is liable to attachment and aale subject to the proviso to this section 

TrusUe of a ehanly — A trustee of a religious endowment has no disposing power 
over the <orpua of the trust estate exercisable for his own benefit hence the corpus cannot 
be attached («) 


Ltfe inferesi— Mliere under a compromise with a reversioner a Hmdu widow was 
allowed to keep certain property for her life, and ahe agreed not to alienate it, and on 
her death tho property was to jwisa to the reversioner, it was held that she had no dis 
posing power over the property (<) 


Bontts sancltoned by railway company — A bonus sanctioned by a Railway Company 
to Its servant is virtually a gift which must be completed either by a registered document 
or by actual payment as required by s 123 of tho Transfer of Projxrty Act A Railway 
Company sanctioned a bonus to A, and the amount was forwarded to the District Pay 
master of the Company for payment to A Before the amount was paid to A, it was 
attached m the bands of the Paymaster by a creditor of A It was held that the amount 
could not be attached for the gift was not complete and A had therefore no disposing 
poicer over tho money (u) 


Deliitry to potl office —A sends a cover containing currency notes to the Post Ofli u 
for delivery to /? the addressee Can the cover be attached while it is still in tl e | at 
Office by a creditor of R ? It has been held that it can be attached the r« «»< ;i j/H u 


(f) CouJtoin V tnratua (190*) 30 rS 
(ffl) V i«l<Anu>v» (1903) 31 Msd Sun 

(n) ila lam, » itauns s>i« llpan (19- )5 I 
Kane 4 3 101 I c SIS ( 27) A B S*4 
( 0 ) 5yud TaOyi ool v / ujAounjM (18 1) 14 I 


(r) Be^e Total \ DaroJ (In'sj 
(4) Btftirn eSand » Sahr //. 

Cal Z.i IS J S 1 
(f) Da*an^rcda v Iry » / ttt 
9 *3 I (. lun 1 Jti A 1 
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Leing that the cover is in the ih^poung pourr ol D “ Vt hen once the letter has l>ccn 
posted the property in it becomes rested in the addressee ’ (r) 

.4t cNoneer — \n auctioneer has no disposing power over the whole of the sale 
proceeds of goods sold bj him, but oiiU oaer that portion of it which represents his 
comrais'ion Hence the whole of the sale proceeds in the hands of an auctioneer 
cannot bo attached in execution of a decree against him, but onl} so much of it as 
represents his commission (u) 

Life policy — here a married man effects a poller on his own life, and the policj 
13 expressed on the face of it to be for the benefit of his w i/e, or of his w ife and children, 
oranj of them, then, m cases to which the Married \\ omen s Propertj .\ct, 187f, applies, 
the simple declaration on the face of the policy that the policy is for the benefit of his 
wife or children amounts to a trust for them, and the policy cannot bo attached by his 
creditors [see a C of the \ct) Butin ca*^ to which that \ct docs not applv, such a 
declaration is not sufhcient to create a trust, and the insured lias a di«po*ing power over 
the policy for his own benefit and tie policy may be attached I v his creditors, unless it 
has been assigned as pro^ ided by s 130 of the Transfer of Projv’rty Act, ISSd, or a trust 
has been declared in respect thereof as prorided b\ s 5 of the Indian Trusts ■Vet, 
1833 There was a conflict of opinion as to whether e 5 of the Act applied to Hindus, 
for it was held by the High Court of Madras that It did (.r) and by the High Courts 
of Bombay (y) and Calcutta (s), tint it did not But the Act has been amended 
[see Act 13 of 1033] and the provuions of that ecction are made applicable to policies 
of insurance effected by Hindus Muhammadan'S &>kh8 or Jams m Madras after the 31st 
day of December, 1013 [being the year of the Madras decision] and in other parts of 
British India after the Ist <Uy of April 1933 but nothing contained in the Amending 
Act is to affect any right or liability which baa accrued or been incurred under anv 
decree of a competent Court passed before the Ist day of Npril 1033 

“ Debts "—Debts are expressly mcDtioiied in the section and they arc liable to 
attachment and sale A debt is an to pay a li^indaltd {or •pecifled) sum of 

money (a) Money that lias not yet become duo does not constitute a debt, for there is 
no oihsalion to pay that which has not yet become due The word ‘ debt 'in this 
section means an actually existing debt that is a perfected and absolute debt Pent 
which has not become due is not a debt and cannot be attached (&) A “um of 
money which might, or might not become due or the payment of which depends upon 
contingencies which may or may not happen is not a debt (c) A money claim that 
Voj already become due is a debt, and it may be attached as such, though it may be payable 
at a future day , but a money claim atermng due is not a debt and cannot be attached 
T?vt ft'.twihwAwt wi.'J. 'ijiAsc/A Uwvc oj Uif atintijeeful. o-»/i onl. he on.tiA'.jwA'My m. as. to 
fasten on a claim that may ripen into a debt of some /Hl«re lime (d) A mere right to 
recall e profits the profits not haviHj^ yet accrued duo, is not attachable («) 

A debt that is enforceable only by a foreign Court is not liable to attachment under 
this section (/) 



rnorKRTY KYnMITED H’.OM ATTACHMENT. 


221 


1 -1 dolirrrs goiMN to Jm Agrnt, JJ, for mIc i) sella the poo<l«, ami receives the 

*tJe {iiwcoils T/i* »alo prooco<l« in tho hand* of if oonatitutc a “dehC ’’ duo to A, and 
tho\ ma% therefore l>e attached vhile m ita hands in execution of a decree against xi 
VnJholMtr ifawji (1S94) 1C Ml 2«tfl 


- 4 IS bound tinder a deed to p.t\ a monthlj allotranco to li for li e ntaintcnanco 

C who holds a decree agam«t B, attaches m August the allotranco for September Tho 
attachment is not valid, for the alloxtanco can only bo attached ns a “ debt ” and tho 
allowance for September was not a debt duo to S at tho time of attachment in 
August Jlnndasv ilnrorfa A'lsAore (1000) 27 Cal 30, Adit/nfo v //urro (1878) 3 Cal 414 

3 1 agrees to sell his pro)tert\ to D for Its 2,000 to bo paid to A on the execution 
of the eonvejanec The purchase monc) payable to A is not a “ debt ' owing to him 
b\ li iinhl the conveyance is executed llenco it cannot bo attached btfore the execution 
of the convetanco m execution of a decree against A AhmadtiJJin v 31ajhs Bai (18SI) 
3 Alt 12 But oneo the sale la comptelod. tho amount representing the purchase money 
may be attached in the hands of B, and it does not make any di^crence that the wholo 
IS pvvable in one sum or by mstalmenta or in tho shape of periodical payments liar 
ahankar r Baijnath (1001) 23 All ICI As to attachment of right to claim specific 
performance, eco note above, ‘•Saleabfo properly ’ 

4 Maintenance allowance that has already becocoe due, primte pensions that have 
already become due, and the wages of prnete servants [other than those mentioned in 
cl (1)] that bare already become duo arc “debts’* withm the meaning of this section 
AasAeesAuree T <7r«sA CAunder (18C6) 6 \V R Mis 04 (mamtenanco) , ilAoyrvb r 
.VodAub CAuntfer (1880) 0 C LR 10 (pniato pensions), AyyntuyyQr v 1 iroaami (1808) 
21 Mad 393 , Deit Prasad v Lauis (1008) 31 All 304 (wages of private servants) 

5 A agrees to advance Re 3 000 to if on a mortgage of B a property £ advances 
Rs SOOOonly C, who holds a decree against B, seeks to attach the balance of Ra 2,000 
payable by A to B as a dtU due by A to B Ci»nnot attach the balance, for it is not 
a debt due by A to B It is clear that if A fails to pay tho balance, B is not entitled to 
specific performance, and his only remedy against A is by way of damagu for non pay 
ment of the balance /’AulCAunifv CAnnAJ/af (1908) 30 All 232 

As to the mode in which a debt may be attached, see 0 21, r 40 See also 
0 21, r 79 

Clause (a) Cooktop vessels — ^Thw clause should bo liberally mterpreted 
Cooking vessels aro not only vessels in which food is actually cooked, but also vessels 
necessary for coo&ing operations, such as a fSnh and a (Toyrn (g{ 

Clause (a) ' Ornaments — Ornaments on the person of a Hindu wife, formmg 
part of her stridAan, cannot bo attached in execution of a decree against the husband, 
c\en though tho Hindu law concedes him a personal right of user (A) The mangaltutra, 
a neck ornament which is worn by a Hindu married woman during the lifetime of her 
husband without ever rcmoiing it, is also exempted from attachment (i) 

Clause (h) . Tools of artisans — ^This clause should le liberally interpreted 
A soap boiler who practi«cs the art of making soap is an artisan and the paraphernalia 
of his soap factorv are the tools of an artisan O) 


(f) fiiJ^Aartr sue 

1S« II (32) A X 314 
(I) rdl-anin V (le’l) 6 V H C A C 


(0 Appana v Taitf’imma (1SS3) 9 Horn 104 
U) CxJ'xkan V Caiultl Lai (193*) SI AD 
399, 134 I C t* (3:)A.A 341 
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Uing tlmt the ^o^<•r iii tlie pntrrruf IJ "UJi'ii once tlio Idler l^en 

j)ostc<l, Uio jirojK rtj in it IprcomM xrstpil in the '' («) 

.l»rfi-in'rr — Ati nuctiim<'cr iio jxnirr orer tlie whole of the inle 

proceeds of gootU oohl f.j him, iait onlj oscr thit {'■rtinii of it which njrcMnl* his 
conimi'‘«i()n llenco tiie whole of the ule |n>cwds m tJ«» hsni1« of *n niictioreer 
cniinot Iv Attnched. in (xtciitixn nf A (leen-o B.iainot him. lait oid^ >0 miieh of it w 
reprcxcnlH his conimi**inn (w) 


Lijf ;<oJiey — \\ la re n mMTM d mftn eflicts a {lolies 1 11 his own lift , and ti e f«>lic\ 
19 expressed on the face of it to lie for the fa nihl of lii« wife, or of his wife nnd chddnn, 
or nn^ of them, tlnn, in ca«<s to whnh the Manied Women % t*ro]«rt} Act. »pl he*, 
the simple iler lamtioii on tiie fscs* of the |a>tiex that the jK.lies 5* for the lenitit of hu 
Wife or ctiddnn Amounts to A tni't for till m. And the {.ohev cannot !»• Attached IjJ his 
cr» ditors l^ee a fi of tlie Act) Ilutin ca«<s to which that Art doe« not Apph. »uib a 
deelamtion la not aiifluRnt to ereate a trust. And the insured has a disjwsing jwwer over 
the polica for ins on 11 la nelit, and the poliev mas is? nttaihcd hj hi« creditors. imlp«-s it 
has iKHn Asaigneil ah proMded l>\ a fin <>l the Tr»n«f> r of I'toj* rtj Act, 1®^J. or a tru't 
has bein dcilarcd in n«jscl tiwrcof aa pmsidid lit » C of the Indian Trusts Ad, 
1*)82 There nns a conilKt of opinion as to wlntlitr a 5 of the .\ct Applied to Hindu*, 
for it was JjiJd b> the High ( nurt of Mailra» that It tlid fJ-h and ly the High Court* 
of Bombay (y), nnd (.idcuttA {z), that it di<l not But the Act } as l<a.» nmctidcil 
[«w \ct 13 of lOJO) And the prosisinns of thu is^tion arc made applienl le to jiclicie* 
of insutanco effected ht Hitultis, MuhAmmsdan>. ''ikh* or Jains m ^fAllra4 nfur the 31*t 
day of IXccmlier, 101 1 [being the year of tht Madr-is dccisionj, nml in other I«rt8 of 
British India after the Ut day of April Pdl. but nothing rontaincd m the Aniendmp 
Act IS to nflict any right or liability which has aecrmil or Leen incumd tinder any 
decree of a competent Court (vtssed l«forc the l«t day of April. 1'>J3 


“DettS ''—Debt* are exprcs-ly mentioned in the section, nnd they are liahlo to 
attachment and sale A debt is an oW.yihon to |>ay a lujuiJalni {ot specified) sum of 
money (a) Money that has not yet become duo does not constitute a debt, for there i* 
no otfigrthon to pay tliat winch has not act bceoroo «kie The wonl ‘ debt” m thw 
section means an aettully existing debt, that is, a iicrfected and absolute debt. Pent 
which has not become due is not a debt and cannot be attached (6). A sum of 
money which might, or might not, become due, or the jiaament of which depends upon 
contmgencies which maj or niayr not happen, is not a deljt (f ) A money claim that 
has already becomt due is a debt, audit may be attached as such, though it may be payable 
at a future day , but a money claim nfcrniny due is not a debt And cannot bo attached 
The nltaehmcnt must opercife «{ the time oj the oltothment oiid not te Hnlicijxilory eo f** 
Jaslen on a claim that may ripen in/o o debt at some fuiare tune [d) A mere right to 
receiTO profits, the profits not haring yet accrued due, is not attachable (e) 

A debt that is enforceable only by a foreign Court is not liable to attachment under 
tbis section (/) 
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III 

1 4 dclirrrs grxxls to hii nRcnt, B for II iiclls tlio pood*, nnd rccencs tho 

sMe proceeds Ths sislo proceed* m the hands of ZJ constitute ft debt duo to 1 ftnd 
thev ina% therefore tio attached while m Z^s hands iq execution of a decree against A 
Madho IMS y Bamjt (1804) IG Ml 2% 

2 4 13 bound under a deed to pa^ a monthly ailoirnnco to D for II 6 maintcnanco 
C who holds ft decreo agamst 11, attaches in August the allouanco for September Tho 
attachment is not xalid, for the allowaneo ran only 1 o attached as a ' debt ’ and tho 
allowance for September was not a debt due to B at tho timo of attachment in 
August llandisy Ziarafn A’isAore (1900) 27 Cal 3S,Ai/ZHn/or //urro (1878) 3 Cal 414 

3 A agrees to ficU his property to B for Us 2 000 to l>o paid to A on the execution 
of the convej ance Tho purchase money paj-able to ^ is not a “ debt ’ o« mg to him 
bvZJ until the concejanee is executed Hence it cannot bo attached If fore the cxeeution 
of the conTCs-ance in execution of a decree against A Ahmaduddin y J/nj/it ifoi (1831) 
3 All 12 But onco tho sale is completed, tho amount representing the purchase money 
maj bo attached in tho hands of B, and it does not make any difference that the whole 
19 pi\able in One sum or by matalments or lo th© shape of periodical payments Ifar 
shanlar v Btsijnalh (1901) 23 All 161 As to attachment of right to claim specific 
performance, see note above, “Saleable property ’ 

4 Mamtenanra allowaoce that has already become due, pniale pensions that bavo 
already hceomo due, and the wages of private eervants {other than those mentioned in 
cl ( 1 ) ] that have already become due are “debts' within tho meaning of this section 
^aeXeesAurce v Qrtesh Ckunder (18CG) C W R Mis 64 (maintenance), Bhoyruh v 
J/adAub CAunder (1880) 0 G L P 19 (private pensions), ^yyainyyar t 1 trammt (1808) 
21 Mad 393 , Deti Pratad v Leu.ts (1908) 3) All 304 (wages of private servants) 

5 i4 agrees to advance r.s 6 000 to Zion a mortgage of H B property il advances 
Rs 3 000 only C, who holds a decreo against B, seeks to attach the balance of Rs 2,000 
payable by A to Zl as a dell duo by A to Z1 C cannot attach the balance, for it is not 
a deU due by A'io B It is clear that if A fails to pay tho balance, jff is not entitled to 
specific performance, and bis only remedy against A is by way of damages for non pay 
ment of the balance Phul CAund T Chattd Mai (1908) 30 All 252 

As to the tnodc in which a debt may be attached, see O 21, r 40 See also 
0 21. r 79 

Clause (a) Cooking vessels — This clause should bo liberally mterpreted 
Cooking vessels are not only vessels in which food IS actually cooked, hut also vessels 
necessary for cooking operations, such as a tAafi and a. Qagra ( 9 ) 

Clause (a) Ornaments — Ornaments on the person of a Hmdu wife, forming 
part of her stridhan, cannot bo attached m execution of a decree against the husband, 
even though the Hindu law concedes him a personal right of user (A) The mangalsulra, 
a neck ornament which is worn by a Hindu married woman during the lifetime of her 
husband w ithout ever removing it, is also exempted from attachment ( 1 ) 

Clause (b) Tools of artisans — ^This clause should be hberally interpreted 
A soap l>oder who practises the art of making soap is an artisan and the paraphernalia 
of bis soap factory are the tools of an artisan (y) 


(jr) EnJf$\<if%y /MnjA{£<il(Ifi3‘*)94 AU 999 

138 K 2S {S3) lA 311 

<l) Tvlnram i 6NSdi>(ls 1) 8 1) II C 4 C 

139 


(0 jppana v Tos/awiiM (IBSS) 0 Eoin 10« 
O) C txlfhan V AiuAi (19SS) 54 At 
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Clause (b) Implements of Iinsl>indnr.«-C}nnl», nn-l i hnVi of timW 

n»i i\ ))\ nn nyrin}hnri«l f >? rxtfwrtmg $ap»t Jatoo Imm «H?itr»'nn<‘ «}iKh Ii-* pfown 
on )iJ5 fiilil itni\ for titronip it Inlo aw rf hu*lrtn<lrj, witbm Pi'* 

mriniof; of c! (h), aikJ oro exempt fmm Attsclinient (tj 


Ciaose (c) Houses occopJed by aBTicnfiQrfsts-'Tfi" term “»?nfuftun»i' 
in'-lmle'* i» r«nni cnjuped m riitt»Atinp the epil for iTmimeralinn ftlllioush tLe\ mas 
im\e nn iiitcr<*«t in tlie r iitcitlirr n'« pro|iTietor or tenant jf) It mean* a am&ll holijer «t'> 
iilU the soil nml euhiMtteA it nn<t not ft large hmted j'mpriettr, «tr» thoiiph hi« ^1“ 
Income U from tamt im) The f*o«!e «>1 IKS2 (• 2M) exempteil In’m altarhment imlv tl e 
maUrials of (lovi'ti <iecupie<l by ngnculturwta Hut it »fl« held that errn ft Iohk 
occupied hr an eiBneiilliiritt r«»ulil not 1* Mtaelied J^^^yJded }l oecupjrd an 
ajriculinri't* oa a«(h (n) that ia In aa\ It traa nectij ird l>j iiim l^n'i Jor M> pur/ojfj 
o/ njrifuffiir* (o) The Inirilen of pricing that it naa an oecupx il Ijey r n the amcultimU 
debtor, nml it imi^t lie prtnrd i)> {uministtuUnHjtoefctinijf^p) Tlir exemption eitrndt 
ftftcr the dentil of the agriculmr*'', to hw rrpre«ertative fteeupung the }iou*c m 
gx>d faith RH nn ngricnhurisl {5). Itni »f 1 j a eon«ent decree an acTieollnrr*! agree* m 
c miidernti n of time l>eing gireo to lum that )m hoU«e mat )>e attached and nold on 
difnult in ptj-ment of the decretal amount, the )ion«o mat t»e attached and add on 
dtfAiiU Jf) for the pntilege i* one tliat m»v lie waned ft) 

11 ft houte t tctipied hj an ftrncullnrv't i* apecifir»llj mortratrod, It H not pr)t«ted 
from ante in execution of a decree upon the mortgage Clauie (c) d ■>es not prohibd the 
ante of propertN apeci/wlfy tnorlyty<J, tlmugh it maj le occupied h) an agriculturut as 
•uch, unless he is prutiduted bj law from mortgapng or aelling it Jf) 


Clause (e). Right to sue lor damages — ‘Mwne proRt*" «te in the n»tw 

of dnmagei, and the right to auc for mesne profits u « richt to sue fur “ damape*." Such 
a right cannot Dicrefore he attached and eold In execution of a decree afftm«t the perann 
entitled to the right Thus If A it enlille<> to claim mesne profits fmm JJ tor UTOJiFful 
ihaposacftsjon of hw Jandr. -t’a right to olt«n mesne profifr from S o.»nftot be attftrhed 
nnd sold in esccution of n decree ftcainat .} 1! the nght t* attached and aoW at'd 

purchased hj A, A u not entitled to sue D for the mrsne profits, the sale to him I’CV’S 
void (u) 


Clause (f) • Bight of personal service.— \ mWi » * right to reeejre certain 
emoluments as »• reward for personal ser»iee, »nd u therefore exempt from altarliment 
and sale (1) But ft priest’s share m the vipal or net hnlance of the oBenogs to a dedv 
may be attsebed and sold (11) The tnrt JInhit turahKHDt or right to officiate as a pnest 
at the funeral ceremonies of Hindu* dying within ft particular district IS a right of personal 
service »nd cannot therefore be attached (z) Join 6aAis which merely contain the names 


It) UMmtta V J^ar?lart IH)23) 25 BoM I. It 
i2u 81 1 r e*9 { iiM a sw 
(0 Derare V I awtuol 41 Boo* -t"*. *® 

Im) i/MlSu I tntatarama v njfie«t Jtfrtiter 
(19^0 49 3J«J J27 92 3 I 89S (26) 
It 31 3 s 0 

(n) BnrfAaihMn e JSalcant (tSflS) 7 Bom 530, 


T36 128 If 6« 50* 

M r«eV l/anUi IM* I 19 ' 0 ) Si CVS 5* 
4TXC J40 


to) 

(?) 


nO) X L 1034 

" • r Bulinnl (l883> 7 Bom 530. 

r J/iari>}il (1M2) 54 AU 
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w 


SAvnm Cifl"'!' tan-l ilorlffje SaniliiSV 
|»C»1 695 

ClrNMA \ Sianlar (t8f«) lO Bom 3W. 
riorta't V TamitmAna (tSSS) 12 BoiU 
308 ridarom V Gunrift (1899) 23 BoP’ 
jjl 

y Tim (1P2~) 29 flora t I! 392 
100 rc 1008 { 2 ) A B 143 
DHtgoPro^'i'f ShairAfin (1910) 41 AIL 
61 1 C 539 



PROrERTV EXEMITED FROM ATTACHMENT. 


223 


ami a(]drc^«os of pilp’ims nxho arc clientaof the judgTMcnt dcblnr and which arc of use to 
lum to perform pervmal nerviec to the piljnims are not attnclmhlo (y) Ganpnputras 
oecupj ffifM on the htnk of the Canges where ibej erect »roo«Jen pht/orms lor the «se of 
pilgntns who bsthe there and from whom they receive ofTcnngs. Tins right to offerings 
IS a right of pcr^nal ecrMcc and cannot be attached 5 but the right of occupmej of the 
sites and the wooden platforms are attachable (s) A paK or turn of worship ii bj 
custom alienable to persona snthin a limited circle and u attachable (a). 

Clause (B): Cratoltles allowed by Government —The gratuitj referred to m 
this section is a bonus allowed bj Goremment to its sercints in consideration of past 
sernce It maj be allo'srd to one who .s not a “ pensioner,” or it maj be allowed to 
a pensioner m addition to his pcn*ion In either ease it is exempt from attachment (6). 

Stipends payable ont of service family pension fund notified In tbe Gazette 
of India. — For notifications issued under this clause [i e , el (g)], see General Statutory 
Rules and Orders, sol IV, p 685 

Political pensions. — All pensions of n political nature pajable directlj bj the 
Government of India are political pensions. A pension which the Government of India 
Las given a guarantee that ft will pay by a treaty obligation contracted with another 
sovereign power is a political pension (c) Arrears of political pension due to a pensioner 
and lying in the hands of Government at the time of his death do not lose their character 
of political pension by reason merely of tbo pensioner’s death Tbe character of the 
fund remains unchanged so long as it remains unpaid in the hands of Gosernment and 
It IS not liable to attachment in the bandsof Government in execution of a decree against 
tbo deceased. But once tbe fund has passed out of tbe hands of Gosemment into the 
hands of the legal representative of tbe deceased, it moj be attached like any other 
portion of the deceased s estate (d) 

A grant of a Zammdin b} Government as a reward for psst scrv ices rendered by him 
to Government is not a pennon, but a yijt, and may therefore bo attached in execution 
of a decree against the grantee Tbe word “pension ” in this section implies periodical 


foreign State by an arrangement with the Government of India to a deposed 
^laharsja (y), are instances of jiolitical pensions 

Private pensions. — Private pensions, as distinguished from Gosernnient pensions, 
are not exempt from attachment and (bey may be attached either as ‘ debts ” or as 
“ property belonging to the judgment debtor ’’ within the meaning of this section But 
they neither constitute "debts” nor “property belonging to the judgment.<lebtor ” 
until they have become due and payable. Hence they cannot be attached 6e/ore they 
have become due and payable Pensions granted by Railway Companies to their 
servants are private pensions (i) 

(v) 

(0 

(а) 

(б) 

(0 

(*0 


(e) £(ir«m>Aar<Iiav J/<iti;nrf(1904) 29 All 917. 

AaKoSilnAafurv Krrnanl Bank{i9il) Si 

I\ 515 59 C»1 1, 123 It 717, (31) 

A PC 190 

(/) V rnnf* Alania (1903) 28 5laiJ 
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Clause (h): allowances, being less than salary, of a public officer 
while absent Iroin doty.— T 1 > 1 « fjMW h new. Tb* alhwnnr» ^ (l« m,! lf*s thnn Ml»r\) 
of ft public ofTicir [* 2 {1“)] ifAilc n't*/*)! frota duly an* imu trtoUij « xi’inpl Ir^m nttAcli 
mciit Under tli*' Code r f IKsi il lw*l»l, in tin* al mii'-p c f nnj niicifie pniM'i 'ii #« 
tf> tlic^e ftltowAnct i, tbnt tin \ atiHwl ini tin Minr b« tin* luhrj ol n j'ulilir oPicer 

iiAile on duly and were cxctupt from ftttaflimrnl <mU to tlic citmt to wlucli »iieii 
BiKry w ts OTpmpt, and no nioro [m^ cl (i)] Tliu* wlare nn cflict r on Airk leaM 
on fiiij/ ji-iy wbiih U» IV) it vaa Iw l«l thit the decree li'dilcr c’^obl attach !’.« 7o(/) 
Under tlm ilau«e the wh< le of IN l50 w exempt from attachment 


Clause (1): salary of public officer while on duty.— The Mhrj of a puUi 
ofliccr [s 2 (1 ") ) ran Ih> altnched onU t xtxpt when It d >e« not « xw-cd lU 4'» 

monthh in which cn«e the irAofe ol it esempt from attachment In M« w i f thw esemp 
tion It wax held tint a public oflicc r n>uld not l>e fcciuind to pij into Court a jnrt of hi‘ 
8il3r\ as a cjndition prccidcnt to hia lieim: adjiuLed iiisoUrnt (m) The object « f the 
exempt uin app<.srs to Ik* to oinlde a public ofllcir to ntsiiitnin himself and bu fsindv In a 
p I'llnn euitablc to hn rank Thu exemption did iw*t occur in ibe C< de of 18o‘> , lietici 
thi Mlsr^ of ft public ofliccr and «>l the other ixfsmx mentumed in thH cUu«e 
affftcimbic to theestent of the wholeac debt AndRinreit ctuild onh l-c attached a* 
ft "debt,' it waa not attftcbablt tmtd it Uivd V*cftm< due (a) Undir tbe Codea of l'»“» 
and 1832, and under tbe present Onle. tb> axlirc. to the exti nt to whiih it is attscluabi* 
maj he attached in fl-ftoiiee (o) It m «« calid rci«m f >r nfii-ms the attachment that 
the attachoient, if allowed, would not fcA^e the ofTicer enou.h to li\c on (;>) As to the 
aftlnrj of Army oniwn, kh' notes Wlow under the head *• haUrs of Arm} ofbcir«." 
note abote “Amendment of the aection 


Salary Of private servant.— The a-ihr} »f a pnsate senant can be attached *« 
a “ debt “ , heneo tl cannot l>c attaclw d V*fore it has f«<o»ie rfiic {<j) 

Clause (j) . Indian Articles Ol war.— Tlio Indmn Articles ol \\ar apph nnh to 
Buldiers and followers o! the Katno Arm} • see Act Y of IW) b« amended b\ \tt XII 
of 1891 Poth these Act* have lavn repealed b% the Indian \rin} Act 8 of 1*111, anil 
the reference to the Indian Articles of ^\or in tins ilftu«e muat be read a* referrms to 
Act 8 of lOU The pij of soldwp* and followers of the Indian Arm} h under that Act 
exempt fcoin altai hment (r) 


Clause (k)' compulsory deposits in Provident Funds —The exiiresdon “com- 
pulsory deposit” IS defined m s 2 (a) of the ProTidcnt Funds Act 19 of 192'> 
being a subscription to, or deposit in, a I*iX)\ident Fund which, under the rules of the 
Fund, 13 not, until the happening of some 6peci6ed contingencj , repayable on demaml 
otherwise than for the purjio'o of tbe payment of premia in respect of a policy of life 
insur4,nce, and includes, etc. B,> s 3 of the Act it is provideil that a compulsory depo«it 
in any Goxernmenl or Railway ProTidenl Fond shall not be liable to attachment under 
any decree or order of any Civil Revenue or Cnminxl Court in respect of auj debt or 
liability incurred by the subsiriber or depositor A compulsory deposit cannot be 
attached so long as it retains the chaiacter of compulaotj depo'it A deposit which 
when it was made, was a *' compulsory deposit,” continues to retain that character to 
long as xl remains tn the hands of the ifaifitoy Company It does not lose that character 
though the emplovee may have ceased to be m the service of the Company by retirement. 


m) 

(. 0 ) 


Eenrd v Egerton (1883) 6 Had 179 
Jnlior .in V i/s«t JjM»aj-a(n>i (1030) 9 
rat SOI 125 I C 565, ( SO) A 1* 326 
Tf}ram v Kusnji (1870) 7 B E C A C 110 


Beard -e Fyerton (1883) 61Iad 179 Bhm/mh 
\ VaJAiii CftunrfCT (1880) 6 CLS 19 


(»> iJf** Prnwtd V 
IC 964 

(?) Aywiay/iri 


/«ir« (1018) 40 AU 213, 43 
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mignatiou or and Ihouph ho msj hare bcootnc entitled in thit c^cnt to be 

twid the amount due to hta credit in the ProTidcnt 1 und But once It la p^td out by the 
Company on the happening of anj of the aboie events, it Josca the character of “ com 
pulaory deposit " and it may be attached m the bands of the party to whom it has been 
paid (s) The same principle applies to the case of an optional subscriber who cannot 
under the rules demand paj-ment of his deposits at his option (0 

A sum standing to the credit of a snbscriler under a Benefit Fund scheme uhich 
the Company may or maa not pay in its oucontrolled discretion is not adchtuhi''h 
can be attached (u) 

Clause (1) wages of labourers — *' labourer ” ts a person w ho earns his daily 
bread by personal manual labour, or in occupations which reijuiro little or no art, skill or 
previous education Thus persons who agree to spin cotton and to receive a certain 
amount of money for a certain ({uantity of cotton spun bj them are labourers, and 
their wages cannot be attached (t) 

Clause (m) expectancy of succession, etc —The interest nhich a Hindu 
reversioner has in the immovable propertj of a deceased Hindu on the death of the 
deceased s widou , u •* an e-rpectanc} of succession bj survivorship ” , in other words it 
is an interest ezptclanl on the widow a death to which the reversioner can only succeed 
if he auniL'es the widow (if) The interest in tlio preempted property of a successful 
pre>«mptor who Acs not yef p'lid Me pre empfire price Csed by his decree is a merely 
contingent interest which cannot bo attached (*), see 0 20, f U But the interest 
which a coparcener has in money awarded to him on partition is a vested Interest 
although payment is deferred (y) 

Clause (n) right to future maintenance —If d » entitled to a monthly 
maintenance allowance under an agreement, the allowance cannot be attached until after 
it has become due (z) It cannot be attached prosjeclively, that is, Icfore it has bccoiro 
due (u) In other words, arrears of maintenance may be attached but not the rnht to 
/ufttre maintenance A hereditary grant of an allouance of paddy out of the meluaram 
of certain land is not a right to future mamtenanco so as to bo exempt from attaclimcnt 
under this section (6) Where a person holds villages under a deed which provides that 
heis to hold them and recetio tho profits in lieu of maintenance without power of transfer 
the interest of such ^lerson in tho village is a right to future maintenance (e) But an 
annuity is not a * ri^lit to future mamtenaoce and it may bo attached and sold (d| 
Seo note to s 51 * Receiver of futon* msintenanco 


(i) rarchand\ It H Ji C ! ftoi/iw/ (ISO;*) 

2? l><^ni ZSO \ (roiiuford I 
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(s) Atajtrutamx \ Zaltkmanan (I0‘’9) 9<3 3Iad 
L J 79 22 I C 1921 ( 2«> A M 571 
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Salary of Army OfTlCers — Sab (2) of Ibo acction q* jt Stowl onginully 

vas as follow B — 

(2) Notliing in this section shall I* d«*in«l. — 

(a) to exempt houses nn<l other iMihling* {with the matenals ami the sites 

thereof anti the Knds immetlisteh appurtenmt tl erelo sn*l neee^-wrj 
for their en]o\menl) from attae] inent or sale in execution of deen-es 
for rent of any sueh Imuse. building site or land, or 

(b) lo ajjut ffte pronnons o/ the Arm j Act or of any simibr fnie for tht limt 

leiny in forte 

Tho italiciEcd vrordi and letters were fipliccd by the llepcxbng and Amending tet 
JO of JOU.Bch II 


It la provided by sec llOof tho Army \ct, ISSl [stnt 4 l and-l'>\ ict ] araendeilby 
tho Arrav (Annual) Act of 1895, that tho pay of an oflieer or soldier of llis ^fajc31\ $ 
regular lorcea scraing in India shall bo pail to hira iriHouI ifrdudion unless the Legis 
laturc in India has directed to tho contrary in that behalf Under section CO of the Code 
as it stood before the amendment aboao rcferreil to, questions nro»o as to the extent 
of npplieation of the Army Act A* regards oflicors in the Armv, it was held 

that tlicj were ofliccrs of Ills Majesty a ItegularForces within tho meaning of sec ISO of 
the Army Act, and that their BiUrylhercforo could not bo attaihed at aU(e) As regards 
officcra in tho /ndian Army, thero was a conflict of decisioos Tho High Courts cf 
Calcutta and Madras (f) held that an officer in the ImJtan Army s» ns not an officer of Ifi* 
Majesty’s Regular Forces uithin iho meaning of sec 138 of the Army Act, and that liw 
salary therefore was liable to bo attached to the extent mentioned m a CO (1) (0 
otherhand it was held by the High Court of Bombay (y) relying on aoc 100 , aub-s (8) 
of the said Act, that an ofEccr in tho Initait Army was on officer of lli* Majesty s 
Regular Forces and that his salary therefore could not be attached at all 

Cl (b) of eubs (2) having been repealcil. tho question arises whether tie salary 
of an ofScet of ILs Majesty's Regular Forces can bo a'toched under this section as salary 
of a pubbo officer to tho extent mentioned in el (i) of sub s (1) It has been held by 
the High Courts of Alhhabad (A) and Bomba\ (»), that it can be so attached '^'7® 
cases must bo distinguished from a Bombas case in which tho question was whether the 
salary of a First Class Warrant Officer could be attached under the provisions of the Code 
of Civil ProceduTo in execution of a decree for maintenance obtaineil against him by 
Ills wife It was held that it could not be altaclied under the Code The ground 
of the decuion was that a First Class Warrant Officer was a ‘soldier" as defined by 
sec lOOof the Army Act, that undersec 145 of the Act no execution could issue against bis 
pay in respect of the maintenance of his wife butaapecificdsum might be deduetedforsncli 
maintenance from his pay, and that an order had already been made for such deduction 

by tho Commander in Chief (y) Sioularlyseo J44of tho Army Actbarseiecutionssainst 

the pay of a First Class Warrant Officer m respect of any decree of a Cml Court (t) 

Objection that property not liable to ottacbment and sale when to be 

raised —A obtains a decree i^ainst B, and applies for execution of the decree bv 
attachment and sale of certain property belonging to B The property is attached and 
(d Vtlehand v Bowr flirr (1913) 87 Bwn ^6, 1 * " r. i » ,h Waw 
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0) 
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sold, and purchased l>\ C H then applies to tlio Court to set aside the sale on the ground 
that the property was not liable to attachment and sale Can the application bo 
cnlcrtamcd T It has been held that if B was a party to the onler for sale, or v as aware 
of it and did not appeal against it he is precluded from questioning the propriety of the 
order af(er (he sale, and he cannot therefore impeach the safe A judgment efehtor who 
might haro rai«e<l objection prior to the sale bat who has refrained from doing so, and 
who might haao appealed agiinat the order for sale, has no right afltr the sale has been 
earned out to prefer an objection that the property sold was not legally saleable {/) 
But if B was not aware of the proceedings in attachment of the property, or of tlio pro 
ceedings m connection with the sale Iherco!, the application to set aside the sale may 
bo cnfcrtaineil t\-cn after the sale is confirmed (m) The same rule apphes where a sale 
effected by the Collector is sought to bo set aside on the ground that the proj erty was 
not ancestral and therefore coul I not lejjillj be sold hj the Collector (n) 

61. [iYcu’ ] Tlie Local Government may, by general or 
special order pubbslied in tbo local official 
Gazette, declare that such portion of agri- 
cultural produce, or of any class of agri- 
cultural produce, as may appear to the Local Government 
to bo necessary for the purpose of providing until the next 
harvest for the duo cultivation of the land and for the 
support of the judgment-debtor and his family, shall, in the 
case of all agriculturists or of any class of agriculturists, bo 
exempted from liability to attachment or sale in execution 
of a decree. 

“ Be exempted from UablUty to attachment or sale —These words aro wide 
enough to include agricultural produce which has been hypothecated See s CO, cl (b) 
As to attachment of agricultaral produce see 0 21, rr <14 45 As to sale of such 
produce, see 0 21, rr 74 75 


62. [S. 271 ] (1) No person executing any process 
under this Code directing or authorizing 
dwVilinl hoSic *“ seizure of movable property shall enter 

any du clling house after sunset and before 
sunrise. 


(2) No outer door of a dwelling house shall he broken 
open unless such dwelling-house is in the occupancy of the 
judgment debtor and he refuses or in anj way pre\ents access 
thereto, but when the person executing any sucli process lias 
duly gained access to any dvrelhng house, he mi} break open 


riTm<-AAn tar 1/ .r \ CrrAu JS/iiijot (IW) * 
Alien r mrU V /am 11WU-) 9 All 
61 lont raij \ AfiiArta/i (11X1) 
Iloin 1 ■> lliT- rlanath i lanitt Nanlal 
(1JU7) 31 OjI 1 / Ula lam i TAal-iM 
I'rataJ (191-) 10 All C* I 4 It «! 
'•atAa I am V Ai<Aaa v n}^ (1030) S'* All 


10.' 1131 C 1 f> ( 31) A A lU 
(n) Ilarya Charan > Aa/i /Vo.OBiw (1P99) S6 
C»1 * 7 -3. 

(a) rijv/at ‘^ixyA T Jyfal Euhort (1900) K 
AU lus '•te * tJ and t>cb III lo (Le 

(nJr 
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tlio door of any room in he has reason to believe any 
such property* to he. 

(3) AMicrc a room in a dwclUng-hou'sc is in the actual 
occupancy of a woman who, according to the customs of the 
countni', does not appear in public, tlie pei^on executing the 
process shall give notice to such weman that she is at libert)' 
to withdraw , and, after allowing reasonable time for her to 
withdraw and giving her reason.dile fneiht}* for withdrawing, 
he may enter siuh room for the piir]io«o of seizing the pro- 
perty, using at the s.'rac time even* precaution, consistent 
witli these proMsions, to prevent it.s clandestine removal. 

Cliangcs inlrotluced la ihc section — Ti>i« forrr«pfinil* with kc 271 of tie 

(.<yle of IRS2 exicpt Uiit the proluhitlon •qumt treAins open any ovltr iloor of a 
ilMCllint, hou'o haa been reUxe*! where llie (ivellmi; lioii*e » in the occupancy of U® 
judgment debtor See note to « 53, ** IlcraUng open of outer door ” 

“ Dwelling bouse. — \ ahop or « gMown n not o * ilwellms hoo<c “ withm 
the meantng of tlux ecction (o) 


63. [S* 2S5.] (1) 'Wlicrc property not in the custody 
rrorerty attached in e« Court IS undcr attachment in exe- 

ci^o/ot «erefi oi fcTCrtt cution of dccrcos of motc Courts than one, 
* the Court which shall receive or realize 

such property and shall dcteimine any claim thereto and 
any objection to the attacluncnt thereof shall be the Court 
of highest grade, or, where there is no difference in grade 
between such Courts, the Court under whose decree the 
property was first attached. 


(2) Notliing m this section shall be deemed to invalidate 
any procoeding taken by a Court executing one of such decrees. 

•^trodneed In the section. — ^This eeelion lorrcBponds with see 2^5 of 
it in tho following particulars — 

“is undcr attschroent” hav«? boon substituted for the words 
ren attached ” See notes below, under the h^ad “ Is under 

Sec notes below 

3n. — The object of this section is to prevent diScrent 
^tschment and sale of the same property hr different Courts , 
confoswn m the eTecutioa of decrees (p) 
ion— vl attaches rertam property m execution of a decree 
the Small Causes Court at Surat The same propertv 
execution of a decree ohtamed against J? m the Court 
Avtnnt \alh ^ rfljfBrfro Aorotn 
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of the Subordinate Judge nt Siirvt The Coart of the Siibordmafo Judge is a Court 
of higher grade than the Small Causes Court, and it is therefore the proper Court under 
thLS section for deciding objections to the attachment, for determining claims made to 
the property, and for ordering the sale thereof and rcceiring the sale proceeds (j) 

Sob section (2). — This sub section is new It declares m eflect that a proceed 
ing in execution shall not bo deemed to bo invalid merely because it uas taken by a 
Court which, having regard to sub section {!), ought not to have taken it Under 
the Code of 1SS2 there was a conflict of decisions on the question whether the rule 
contained in a. 283 of that Code [now sub sec (1)] was a rule of procedure only or whether 
it affected jurisiic/ios The High Courts of Calcutta (r), Borabaj (s), and Madras (I), 
held that the rule was merely a role of procedure, and did not oust the jurisdiction of the 
inferior Court m proceedings in execution of its own decree On tho other hand, the 
High Court of Allahabad held that the section affected jurisdiction, that is to saj, it took 
away the jurisdiction of the infenor Court in the several matters specified in the 
section (u) The result was that where a sale was effected by a Court of lower grade in 
a case uhere ib ought to have been effected by a Court of higher grade, the sale, accord 
ing to the Calcutta Bimbay and Madras decisions, was not for that reasonmvahd , but 
according to the Allahabad decisions, it was absolutely void as one made without 
jurisdiction. Sub section (2) gives effect to the Calcutta, Bombay and ^ladras 
decisions (t) 


There is yet another point which may bo considered m the form of an illus- 
tration A obtains a decree against R in the Court of a Subordinate Judge 
In execution of ths decroe certain propwty bclonsinff to B is attached by the 
Subordinate Judge s Court Cobtains a decree against B in a Diatriot Court The 
same property is then attached by the District Court in execution of C s decree The 
property is sold by the Subordinate Judge m execution of A s decree although the proper 
Court to sell the property is the District Court, and it is purchased by J Subsequently 
the same property is sold by the District Court in execution of C s decree, and it is pur- 
chased by } Which of the two purchasers has the better title 1 According to the 
deouion of the Calcutta High Court m Btjlanl Hath v Bajendro Naratn (w), -Y, the first 
parchaser would take an indefeasible title ( 1 ) if the sale was held by the Subordinate 
Judges Court in ignorance of the attachment by the District Court, and (2) the 
purchase was made by X without notice of the attachment by tho District Court , but 
if the sale was h'ld by tho Subordinate Judge s Court after notice of the attachment 
by the District Court, or the property was purchased by X with notice of that 
attachment, the purchase of X would be liable to bo defeated by the purchase of F, 
According to the decision of the Bombay High Court in Abdul Xortm v TkaJ.ordas {x). 
It IS quite enough to give an indefeasible title to Y if he purchased without notice of 
the attachment by the District Court The Bombay Court does not regard any notice 
which the inferior Court may have of the attachment by the sup-rior Court as of any 
consequence, for the simple reason that the jurisdiction of a Court cannot depend upon 
notice A similar new has been taken by the JladrasHigh Court (y) Under the present 
8“ction, It seems, Y would take an indefeasible title to the property, whether or not 
he or the Subordinate Judge s Court had notice of the attachment by the District Court. 


(?) - 
(f) 


(») 


Pralad v 
Durpalt V 
aa 527 S 


Jajan Lai (1905) 27 All 69 
Libi lamraeh Pal (1909) 31 
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(0 
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(«) (iase> 1*2 CaL 333 
<e) <1S9S) .3 Horn 85. 

<y) S«e Aii>iAiya>t r /Uxtutri (ISM) •• JUC. 
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Ti'o result tliereforo is tlj'vt wiirrt* property U wn'lcr attAchment liy two C>ur<B 
cif <ii(Trrcnt jrratJes ivnil tberropert) thoCourt of JowcrprAtJeJncontravcntt m 

of llic proMsjoDs of »ul> vction (1), t)>o mJc Is not lljetrby p*ndert<J in\aliil, tlioupli (ho 
Court selling tlio propertj and t)*** purcfiAser at tho Gnirt ssfe maj Iw aware of (ho Jrre* 
guHntj Tbocoww tolicadoptedby tlicCanrt of higticr praiJe in such a easels loaerrpl 
the sale inndo hy the loner Court, and to call f >r the pftieeods of the sale and to (lutn« 
Imto them rdeahly amonest all the decree holders (s) \S liere lioth the ti>nrl* ore suh. 
ordinate to the Pi«trict Ootirt the ptoeediite, areordinj; to the IVimhsy High Court |«) 
n f<tr the p/^rt'j inlfrciM to apply to that C<>urt U* liaee tl>o sale proeecdi transferred 
to the Court of Injler grade , according to tlie Catcutla High Court (W, (Ae Court of 
hi>jhtr qradt should move the District Court for that purpose, Tlio Bomhay High C’Urt 
Ins held tliat it w competent Co the petitioner to apply t<* the Ctourl of higher grade fer 
a transfer of the sale proceeds to that Court and that Ci’Urt i« eompetent io male the 
order (c) If the Court of lower grade Im gurn tlie decrredioldrr lease to hid and set 
nff, that 13 a proceedtnB which is Bleed 1i> sub serti n (2), and thejusets araihWe for 
rsteahle distribution is Iho halanee of (he purcliase money after siieli set-ofi fd). 

If the same proi>ertj js attached by a Sfunsitl and by a Kubordinafe Judge, and is 
then sold by the Munsiff to A the sale {s valid But if Rfier (he sale the decree holder tn 
the Snl'ordiaate Judge’s Court applies to that Orurt f >r sale the qneainn arises whether 
2Z u entitled to apply to the Ssil*onlioate Judge under s 47 to stop tlie B-aloon the ground 
that the title to the property has pas««d to him According to the Sfailras High Court, 
he IS, the reason giren being that li« Is the ’’reprcsentAtive ” of the judgment debtor 
within the meaning of s 47 (e) Acconliog to tho Calcutta High Court, he is not, the 
reason given being that ho u not the '* r^ptosentativo “ of the judgment-debtor (/) 

" Is under attachment.'' — ^Thrse words haie l*cen enl stitiited for the words ” ha* 
been attached " to moke it clear that the provisions of this section do not apply unless 
there are two or more attachments txuUnf althe time hmt (y). 

•' Decrees of more Coartg tban one'— Thittection applies only a* i«twren Onl 
Courts of different grades or « between Ilevenuo Courts rf difTefcnt praties It doe* 
not apply whoro one decree is Chat of a Cisd Court and another Ihot of » Hevenue Cdutt 
Henco where the same property is attaelwd by a CisU Court end a r’cveniio Court, and 
it js sold by th© Hevenue Court, the purebaser is cntitteil to tbo property, ond it cannot 
be sold in execution of the decree of the Civil OurtfAl, 

Rateable distribution, — See note* to a. 73 . "Court to which opph'-ation for 
execution should bo made ” 

64. [S. 276.] "Where an attaobment has been made, 
any private transfer or delivery of the pro- 
pe^”«e?«t“c1So«t*''to perty attached or of any interest therein 
and any payment to the judgment-debtor 
of any debt, dividend or other monies contrary to such attach- 
ment, shall be void as against all claims enforceable under the 
attachment. ___ 


(i) 
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Exiylanatton.—FoT tlio purposes of tliis section, claims 
enforceable under an attachment include claims for the rate- 
able distribution of assets. 


Section 276 of the Code of 1882 was ns follows 

“ Wh^n an attachment has b'^n made by actual sciiuro or by written order duly 
intinialod and made known m manner aforesaid, any private 
rrivste alienation of alienation of tlie property attached, nheflicr by sale, gift, 
prorertf after attachment ‘ . f A it. 

to be void mortgage or otherwise, and anj payment of the debt or 

dividend, or a deliver) of the share, to the judgment debtor 
durmg the continuance of the attachment, shall be void as against all claims enforceable 
under the attachment.” 


Changes introdaced by the present section. — The present section differs from 
tho corresponding a 276, C P C » 1832, in the foUowing respects — 

(1) The words ” by actual seizure or by written order duly intimated and made 

knovra in manner aforesaid ” after the words “ where an attachment has 
been made ” m a 276 have been omitted as being mere surplusage (0> 
See notes below, “ Where an attachroent has been made ” 

(2) The words “ during tho continuance of tho attachment,” which occurred m 

6 276, have been omitted, and the words contrary to such attachment " 
have been substituted for them. See notes below, ” Contrary to such 
attachment ” 

(3) The exphnatnn to the section is new See notes below, “Explanation 

to the section, etc ” 


Object of the sectloa.— <4 sues B for Rs 5,000 B owns a house worth Rs 5,000, 
and he has no other property B may sell or mortgage the house notmthstandmg 
the institution of the a Jit against him, and ho may sell or mortgage it even after a decree 
has been passed against him in the suit, and the sale or mortgage in either case will be 
perfectly valid and pass a good title to the transferee { 3 ) But if the property is attacked 
in execution of the decree, any private transfer of the property by B contrary to such 
attachment shall be void as against all clatms enforceable vnder the attachment The 
object of the section is to prevent fraud on decree holders (it), and to secure intact the 
rights of the attaching creditor against tho attached prop'rty by prohibiting private 
alienations pendtriy attachments (I) 


“ Where an attachnent has been made.” — \n attachment to render a sub- 
S'^i^uent alienation invalid must bo made in the manner prescribed by the Code Thus 
a promiasory note must be attached by actual seizure as provided by 0 21, r 51, and 
not by tho issue of a prohibitory order The mere issue of a prohibitory order does not 
amount to an attachment within the meaning of this section (m) Simdarly in the case 
of immovable proparty, the attachment to tender a subsequent alienation mvahd must 
bo made in the manner prescribed by O 21, r 51 (n) An attachment made under 
that rule operates as a lalid prohibition against alienatiun from tbo date on nhich the 
necessary proclamati in is made and a copy of the order of attachment is affixed as provided 


(0 Sinnappan v Aturuicknlam (19191 42 Usd 
841 651. 652 53 I C 207 B | 

U) Putten Chfity y namaUnja CSetly (1870) 5 
M n C 3ftS 

(t) SAiWitiifappa V CAanioiappa (I90S) 30 
bom 337 333 
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2Virr AAj7ia4 v Altai Alt (1878) 2 AO, 58 1 
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N 633 AkmaAlary £<»< (1925) 7 Lsh, 
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Ijy that rule, and not frum tim dat« of Ih** ord«Tof attaclimcnt (o). In J/vf^nA CAW<i 
a rflf'inj/)pn(p)I/ird Shaw end- — “Afa«ciculo*off!\ti«^, la*?5nnineat r. of OrderXXI 
and npplicahlo to.ntfaclimfnlof pwportj plinwafninatanroaftcrin^tancethntattachmrnl 
jinronUliing.wUliaanncty of real appluitioiw anitod to the nature o! the property to to 
attached There m«tanceapo toahow that under iheOvlcof CiTdl'roeedure, m India 
the most animus provumna are rnaeted in order to prearnt a mere order of a Court 
from enerting attachment, and ptainh Indicatinj; that the attachment itv-U u something 
separate from the mere order, and U amnethinf; which is to U* d« re and eflected i<^fore 

attaclimcnt can lie declared to ha\e I«een accnmplished Tlieir I/irddupa reed m t 

reiicat in another fomi there pn>p<«iti ns The order is one thing, the oUaehmtnl h 
another Nopropertj canl«edeclared to Wattacliedimlcas Ursl the order f >r attachment 
has been issued, and sceondlj m riecution of that order the other things pn-serils'd hj 
the rules in the Code hast l-een done '* 


Attachment before Jadgment. — \n ahenatim of propertj made after attachment 
bef >rc judgment is sold to the same client as an alienation made after attachment under 
a dccri-e (5) The attachment, howeser, must W made in the manner presenhed hj the 
Code, and, in the case of immoaaLK propertj, as presented t>j 0 21, r M (r) Tie 
High Court of JIadroshas lield tint an alienatx n of proper tj after jt u attached pursuant 
to on order for attachment before judgment is sold under this section cien thooch the 
property was not octuallj attached until after the pav^ing of the decree (s), but this dcci 
BioQ is of doubtful authoritj Sjc Notes aboie, * \\ here on attachment has been made 


“Private transfer.’’ — TU« esinession “private Iraiiiftr" means a voluntary 
sale, gift, or mortgage m contraiention of the attachment, and not the enforced 
execution 0! 0 conveyance or assignment ui obeilienee to a decree of a Court competent 
to past it (0 The dicrec mat be one on an awnnl (u), even though the matter* m 
diDcrenco were referred to arbitratiin uilliout the inlerventnn of the Court (t) Ueleas 
ing on casement by the doiuinant owner to the rerMent owner natran«ffr within the 
tnconuig of this section (tr) 

Contract for sale. — ^Thc Calcutta High Court hue held that a contract fir *alc 
entered into before an ottaehenent does not create onj interest or charge which can 
preiail over the attachment (r) In a previous ease (y), ttoodrofle, J , held that the 
contractual obligation prciadcd over the attachment Again m a Madras Care (*'. 
the learned Judges ssid that it does not seem to be sound Bcnse that when a creditor 
attaches property which is subject to a particular obligation, he should bo able to oier 
nde it 
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A private transfer nodcr this section Is not absolutclv void, that Is. void 
as against all the world (a), hut void only as against claims enforceable nnder 
the attachment — 

(1) In execution of a decree obtained by A agauut /?, certain propertj belonging 
to B w attached During the pcndencx of the attachment, B mortgagea the property to 
C Tlie property is then sold in execution of the decree and purchased by D Here 
the mortgage haMng been made contrary to the attachment is sold as against A'a claim, 
and D is entitled to take the propertj free from the mortgage created by B (6) This 
illustration shows the operation of tlus acction See not© below, ' Prirate sale of propertj 
attached to decree holder ' at p 237 

(la) J^s propertj IS attached m execution of a money decree obtained hyA Mhile 
the attachment is pending B sells tho property to C who pays off a mortgage prior to 
A’s suit The propertj is then sold id execution and u purchased by D The sale to 
C being contrary to tho attachment is roid as against D C may have a right of sobroga 
tion to the prior mortgagee hut that does not gir© him a right to possession as the 
mortgage was not usufructuary (c) 

(2) B s property is attached in execution of a decree ohtamed by A against h im 
M hile the attachment is pendmg, B sells tho property to C, and pays out of the sale 
proceeds the amount of the decree into Court, and the attachment thereupon ceases 
i««e 0 21, r SS] The sale to C is talid, lb© decree having been satisfied by payment 
into Court, and thtre Uing no datm ovtatandtnj icAicA is tnforetabU under the 
allachmeni (d) Moreover, an alienation by means of which tbe decree m execution of 
which the attachment was made is satisfied can scarcely bo regarded as an abenation 
tonirary to the attachment (e) 

(3) On the same prmciple, where A attaches B'b property id execution of a decree 
obtamed by bun against B, and applications are thereafter made by other decree holdersi 
C, D and E for rateable distribution without attaching tbe property m execution of their 
decrees, and subsequently B sells the property to F and pays off A (tbe attaching creditor) 
the other decree holders namely C, D and B aro not entitled to question the alienation 
to F In the first place, the alienation can hardly be aaid to be an alienation tordrary 
(0 the attachment within the meanmg of this soctioo, for the alienation was the means 
by which tho decree in execution of which tho attachment was made was satisfied In 
the next place, it cannot be said that tbe claims of C, D and E are “claims for the rateable 
distribution of assets” within the meaning of tho Explanation to the Ecction, for to 
bring sec 73 [ which provides for rateable distnbution ] into play certain conditions are 
necessary, and ono of them is that there should be aeseis held by the Court In the case 
now under consideration no assets came mto tbe hands of the Court at all Therefore 
C, D and E are not entitled to question the alienation by B to F, and the abenation is 
perfectly valid (/) 


(4) A decree bolder, though entitled to rateable distribution as contemplated by 
the Explanation to tho section, is not entitled to question a private abenation under this 
section unless his claim be one “ enforceable under the attachment within the meaning 
of this section Tho ‘ attachment referred to m this section is the altaehrnenl under 
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tf^icA the tzecution sale tnaJe Therefore, a “ ciftim enforceable nnJcr the atUchraent ” 
means a claim enforceable under tbo Attachtnent under which the ejecution sale w 
made (j) A claim under any other attachment is not a “ claim cnforeeablo under the 
attachment " within the meaning of this rection Tho result u that — 

if .1 obtains a decree against D, and /Ts property is attached In execution of the 
decree, and 

D subsequently alienates tho propertj to C, and 

tho property is thereafter attached and sold in execution of a decree obtained by 
D ogainst D, and it is purchased I 7 F, 
and C sues F for poaseaaion, 

C 8 titlo IS to bo prefcrre<l to F'a title, and C is entitled to possession of the property i> 
cannot object to tb“ alienation to C, for the alienntion to C was prior to his attachment 
Nor IS A entitled to qucition tho alienation, for tAe sale in crecvlion teas not made under 
Aij alia Am»nt, but under D a attachment Tlio aslo hanng been made under D e attach 
ment, 4 s claim cannot bo asid to bo a “claim enforceable under the attachment" 
within tho meaning of this section The result would be the Bsme exen if see subbtitnte 
A for D that is cren if tho decree holder in both eases was the same person This is the 
effect of the d* ision of their LonUhipa of the 1‘nTy Council m J/ina JCumari r Bijoy 
BinyAfA), a case under sco 270of the Code of 1832 which did not contam the Explanation 
which now occurs at the end of the present section But tho decision proceeded on the 
assumption that Soral’jt t OoiinJ (•) considered m the notes below was goed law, an 
assumption srhich tnrolred the proposition now quoted in the Explanation J/ika 
A' uman s case therefore would also gorem cases under the present section' 

If in the case put abore the property was sold by the Court under .4’a attachment 
instead of D s and D had applied for execution before tbo Court receieed tbe proceeds 
of the sale the alienation to 0 would be void, it being contrary to A's attachment, and 
further D would be entitled to rateable distribution under teo 73 

The attaching decree holder may agreo with a purchaser of the property from the 
judgmeut-debtor pending the attachment that be wiU not bnog the propertv to sale in 
execution of his decree Such on agreement has the effect of rendering the ahenafion 
valid as against tbe attachmg creditor (y) 

*' Contrary to such attachment.” — rheso words hare been substituted tor the 
words, “ during tbe continuance of the attachment," which occurred in ree 276 of the 
Code of 18S2 The words * during the continuance of the attachment " were too wide 
in that they comprised alienations that could not possibly prejudice tbe ngnts of an 
attaching creditor, as where property is mortgaged by A to B, and the equity of redemp 
.tionjsnnbsepuently attached at the instance of C in execution of a decree obtained by C 
against A, and pending tbe attachment the mortgage is transferred byBand A toB In 
such a case tbe transfer of tbe mortgage, though made iunng the eonttnuanee of the attach 
meni cannnot prejudice C, the attaching creditor, for the effect of the transfer is merely to 
substitute D for B But the transfer having been made “during the continuance of 
tho attachment," it came literally within the old section 276, though it was not eontrart/ 
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BD) 8cn*o bo BBid to bo contrary (a the t^taehiaent (£) Tlio wohIb ‘ contrary to the nttach 
mcnt '* have now been substituted for the worils ‘during the continuance of tho attach 
ment "and they giro effect to the Priry Council rultng noted above Similarly, a renewal, 
though pending the attachment, o! a mortgage already existing on the property, is not 
a transfer contrary to the attachment Rut If tho amount secured by tho renewed 
mortgage exceeds tho amount due under the original mortgngo at the date of the attach 
ment, the additional security is to that extent toid (1) If a judgment-debtor transfer® 
property after it has been attached in execution, and the property is then sold in execution, 
the transfer is void as against tho auction purchaser, but tho transferee is a person whose 
interests arc affected by the salo and IS entitled to apply under 0 2 1, r 00, to set aside 
the sale (m) 


Explanation to the section Claims for rateable distribution of assets under 
sec 73 are claims enforceable under an attachment within the meaning of this 
section — The Explanation to the section la new A obtains a decree agamst B, 
and in execution of the decree attaches Its 7,000 belonging to B in the hands of a P.ailwa) 
Company B then assigns the said sum in the hands of the Radway Company to Ins 
attorneys for costs due to them subject to A'a attachment After the assignment, C, 
another creditor of B obtains a decree against B, and m execution of bis decree attaches 
the said sum m the hands of the Radway Company Thereafter the Company pays the 
said sum to tho SheniJ of Bombay Hie assignment by S to his attorneys though made 
prior to Ca attachment, is void as against C s clsun. for (Ti claim is a claim for rateable 
distribution of assets [Rs 7,000] within the meaning of sec 73, and therefore a claim 
enforceable under the attachment of A by virtue of the Explanation to this section C is 
therefore entitled to be paid m priority to B s attorneys This is the law under the present 

Code, and it is in accordance with the view taken by the Bombav Iligh Court in Sorabjt 
V Oortnd (n) decided under see 27C of the Code of 1632 The view taken by the other 
High Courts was that C e claim, being a claim merely /or ratee.bU distribution cannot be 
said to be a claim enforceable under the attacbment, but this view is no longer law (o) 
The Explanation sive® effect to the Bomba vdecia ion But the Explanation does not apply 
unless the claim of the subsequent decree bolder can be said to be a claim for rateable 
distribution within the meaning of aco 73 Now the essential condition of enforcement 
of claims for rateable distribution under see 73 is that taere should be assets held by the 
Court [see see 73 below] and that condition was satisfied in Borabjt v Oonnd But i/ 
there be no assets receiied by the Court, m would be the case if no payment was made by the 
Railway Company to the Sheriff, and A s attacbment came to an end [0 21, r 65] by 
D satisfymg A'b decree out of Court and then certifying it to the Court under 0 21, r 2, 
Cs claim cannot bo enforced as a claim for rateable distnbution and tne assignment to 
the attorneys will prevail over any claim that may be made by C under his subsequent 
attachment (p) The Explanation to the section protects only those decree holders who 
are enfiffed fo rateabfo diafnliatfon ondcraeu 73, end ao decree bobiec can be eatstled 
to rateable distribution under thst section unless there are assets held by the Court (7). 
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In a Cakutla case (r), ^t.on c trout Ion creditor, ant] tho^mulico paid the 

money to the Shcrill The judgment Hlcbtorobtunwl a »taj onler restraining the csccution 
ircthtor /rom etocuting liia decree {or t*o iiiont]*.tle money Leing oniiredto rcmainin 
themi-anwhjIointhehiDdaof the sheriff ItTiiIathemnney was with the hhcrif*, /J another 
creditor, attached the money before Jutl^ment, obtained A decree and applied for execution 
U contended tiiat he liid a right of rateable dutribution Lecauso while the money was m 
the Sheriff a hands it had not Iiecn rcccired by the Court But It wa» held that the money 
was assets tccciied hy the Co'itt wjvtn it waa paid to the Slienff ; that therefore Bliad no 
right of rateable diit nlniiion .and ttiat therefore the Attachment could not afeettne rights 
of A aa execution creditor At the same time it tAost Lc noted that il is not enough 
that a decree holderis entitled to rateable iluiribution under tec 73 , to bnng (heBxpbna 
lion into play It Isohoiicceasan tltat his claim must he one enforceable under theattaih 
mentwitnin the meaning of tho present section (a), ice HI {f)on p C33 above Tne 
result is that a decree bolder la not entitled to the benefit ol the Kaplanation and la not 
entitled to question a pmale alienation unless — 

(1) he la entitled to cateahte distrdution under art 73, for winch it la al^olutely 
necessary that there shoedd be osie/s htU by the Court, and 

(2) where there has been a «alo tn execution— 4iia claim is ono enforceable under 
tho Attachment under whieli the sale was made aa explained in >11 (f) 
under note A pm ato transfer under this section,” etc 

As regards the first condition it isobaious that it cannot be present if tha judgment 
debtor satisfice tho claim of (ho decree holder out of Court, and that is what happened 
m tho undermentioned cases (<) In the Pricy Council case of J/ina Kuman r. Bijoy 
■Sin^A (u), the first condition was satisfied or assumed to bo satuCed, but the cecond 
condition was not. 

?rl7aw transfer under 0 2I,r 83 —The High Court of Bombay has held that a 
pnrato transfer of hie property by A Judgment debtor made pursuant to tho pronaions 
of 0 21, r 83, IS absolute, notwitiutanding tho provisions of this section, even against 
claims enforceable under the attachment (i) The contrary has been held by tbe 
llsdras High Court (to) 

Mortgage execaied before bat registered alter the attacbment not affected — 

An attachment vail only offect a subsequent alienstton. Under sec. 47 ol the I'egistrstion 
Act, 1D08, a registered instrument operates from the date of execution. So if property 
13 attached after the date of execution but before the tlate of registration of a mortgage, 
the mortgage will not be invalid as i^amst claims enforceable under tho attachment (x) 


Attachment raised and subseqaenlly restored —Where the property of a 
defendant is attached, and the attacbment is subsequently raised by the executing Court, 
but the attacbment is restored by tbe High Court on appeal, the order of the High 
Court relates bach to tbe date whcti the attachment was first made, with the result that 
an alienation of the property mide by the judgment debtor between the date on which 
the attachment was raised and that on which it was restored is void as agamst all claims 


(rt ifurhdai v Batjnal/l {19301 67 Q|l 73«, 
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enfoiwablc under the attachment (y) The anmo principle applies where the property 
attached, is released from attachment, and aubscqucntly re attached hy the samo Court 
In execution of the same decree (*) 

Private sale to decree holder — A obtains a decree against B In execution 
of the decree D t property is attached Pending tho attachment B sells the 
property to (7 A then buys tho same property from B Is the sale to 0 fOid under 
this section T No, becauso A bought tho property not at a Court sale, but by 
private treaty with B Tho title obtained by th« purchaser on a private sale of property 
in satufaction of a decree differs from that acquired upon a sale in execution Under 
a private sale, the purchaser derives title through the vendor, and cannot acquire a 
tjUe better than his Under an execution aale, tlio purchaser, notmthstanding that 
he acquires merely the right, title, and interest of tne judgment-debtor, acquires that 
title, by operation of law, adversely to the judgment debtor, and freed from all aliena 
tions and incumbrances effected by him after the attachment of the property sold {a) 


Effect of Striking off execution proceedings or of removing them from 

the hie — An attachment is not necessarily al an end because the execution 
case 13 struck off or removed from the file Tho effect of such a proceedmg depends on 
the tireumstanccs of each case IVhere after an attachment has been made, the proceed 
mgs in execution are struck off or removed from the file under etreumeUincea tcAich render 
afresh attaehmeni nteessary to bring the judgment debtor's property to sale, a pnvate 
transfer of tho property by tho judgment-debtor made after the proceedings are struck 
off 18 valid, though the same property may subsequently be re-attached in execution of 
the same decree on a fresh application for execution But if the execution proceedings 
are struck off or removed from the file under etreumstanees uheh do not render a Jruh 
altaehment necusanj the transfer is totd as against all claims eoiorceablo under the 
attachment, sod the mete fact that a fresh application for attachment is subsequently 
made m execution of the same decree will not render the transfer vahd The reason is 
that in the former case the proceedings in execution are deemed to have terrmnaltd on 
their bemg struck off or remot ci from the file, and the atta bment is deemed to be at an 
end, and the transfer having been made aftcrtbe(ermino(i<inoftbeattachment,it cannot 
be affected by the subsequent attachment Di the latter case, however, the proceedmgs 
ID execution are merely suspended, and the first attachment is therefore deemed to lubetsl, 
and the second application for attachment is a superfluity (6) Whether the execution 
proceedmgs hare been struck off or removed from the file under these or those 
circumstances is a question of fact in each caso (e) But where a fresh appLcation for 
attachment is made, the presumption is that the first attachment has ceased, and the 
burden of proof is on the party alleging that the first attachment was stiU subsisting 
when the second application ass made and that the second appbcation was 
superfluous (d) B s property is attached in execution of a decree obtamed against 
him by A The execution proceedings ara then ‘struck off” .B /Aen sells the 
property to C The property is again attached on a fre«U application by ^ Is tho 
sale vabd T There being a fresh application for attachment, the presumption is that 
the first attachment ceased from the moment tho proceedings were struck off The sale 


(jf) Jru JJatAiA v Aanu (1012) Si AU 400 
IS It 49 Gopat V £iuAl (19 0) 42 All 
SI 521 C 3U 

(0 Lud/tu y Earlal Ram (19"0) 2 L*b L J 
91 109 

(«) i)in#jtrfronalA V raraAcAaFidm (ISsii ” Cal 
U^J ’’ t*®-'*) - kah 

(6) £uAra Lal y CAdral S r<r\ (1901» 25 tU 
114 t^uUomon<>« DotH y 1/ tIJimyamarJt 
(tS'i) 12 ll L IL 411 Irary Lai y 
tA/inJ, tAaroa (liiofl) 11 C \\ > las 


(1905) 32 I A 102 

(e) UoA«<il Rha^mn y KKeUer i/an* (1S3«J 1 
CM N 017 Ramjatamy y PenOtami 
(1691) 17 Olad 58 Mumjal / frtAad v 
hnis £a>il (18'“) 8 CaL 51 8 I A 123 
Onxiraia v Aami Rau (Ibll) 17 UaJ 
160 O/aAonAi v AuAM-v-J/eAKK (IB95) 
2,Cal OOJ 221 A l^a XtaikfAlir £jie 
i-ramU (1915) 37 UL 54* SO 1 C 787. 

XiarTadOlS) 37 All. 518 SO 


JatoaKr Lai (<f> UaJL y Jl-JallaA (IBOl 16 AH. 133 



238 


CIVIL rUOCEDTJUK CODE. 


j4 would therefore bo valid and the »econd Rttnehment moprratbe unless A showed that 
tho first attachment was atiU at the date of transfer and that the 

Bccond application s\na superfluous 

Tho nboso cas»^ would not havo arisen iC tho Csurts, instead of making an order for 
BtnUng oft procofslings ” or ** removing proccwlings from the file,” had mid* an order 
cither dismissingUieapplication or adjourning tho proceedings where the Court was, hy 
reason of default on the part of tho decree holder, unable to prixcrd further with the 
proceedings in ciceution The practice of “striking of! proceedings” or “ remoWng 
proceedings from tho file ” had no justification under any of the previous Ccles To 
put a atop to this practice It is now expressly provided by 0 SL t. 67, that where any 
property his been attached m execution of a decree, but by reason of tho decree holder's 
default tho Court is unable to proceed further withthe application for execution, it shall 
cither dismiss the appluntion or for any aufficienl reason adjourn tho proceislings to a 
further date, upon tho (ficmusof of aucli application the altneh'nenl tK/dl rrair Ca'cs 
like the above are not likely to ari»e under this Code, if tho procedure prescribed ly 
O 21, t C7, is strictly followed 

Attachment floes not create ft Charge-— AUathment iroatcs no charge or bm 
upon the attached property (<) It merely prevents and avoids private alienations, it 
doca not oonfet any tdl« on tho attaching eredvtots {{) There is nothmg in an> cf tho 
provisions of tho Code which m terms makes the attaching creditor a ieevreJ creator or 
creates any chartjt or li«n in his favour over the property attached (j) Put an 
attaching creditor ac<iuircs, bj sirtus of the attachment, a right to have the attached 
property kept m eusiolia (<yi< for the aatnfsetion of his debt, and an unlawful 
interference with that right constitutes an actionable wrong Thus it is on actionable 
WTong if A cuts and carries away crops attached by B in execution of a decree against C, 
and ft suit will he at D'a instance against A to recover from A damages which should not, 
however, exceed the valuo of the attached property (/,} 

Effect of order of adiodlcailon on aitacbmenu— ^^^lc^s a judgment 
debtor has been adjudicated an insolvent, tho whole of his properly vests in 
tho OlEcial Assignee ATliat is the effect of an order of adjudication on an attachment 
levied prior to the date of tho adjudication order T Has the attaching creditor, bj 
reason of ais prior attachment, priority over the Official ikssigneo in respect of the pro 
perty attached by him pnor to the date of the adjudication Order, or is the Official Assig 
uce entitled to claim tho attached property by virtue of tho adjudication order as part 
of the property of the insolvent 1 The Courts m India had held that whether the attach- 
ment 13 before judgment (i), or in execution of a decree (y ), the attaching creditor had 
no priority over the Official Assignee These decisions were based on the ground that 
an attaclimeiit m India does not create any charge or lien upon the attached property 


venoy Act, s 61, both enact that if execution of a decree has issued against the property 
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o( a debtor, no person sball be cnittted to the benefit o( execution against the Odcial 
Assicnee or the OQicisl Iteeciecr except m respect of assets resliscsl before the order of 
adjudication On the other hand certain dicta of the Friry Council in the case of Anan 
tapaiminabhuteamt r OJJUial i?eceirer (I), raise a doubt as to the correctness of these 
decisions In this cs«o property m Madras had been attached in execution of a decree 
in 192C, but the judgment-debtor was adjudged insolrcnt in 1028 by a foreign Court — 
the District Judge of Secunderabad Tlio Official Receirer, Secunderabad objected to 
the continuance of the execution proceeding on the ground that the property bad vested 
in him The Madras IIigH Court upheld the objection as the OQicial Receiver had 
pnonty over the attaching creditor The Privy Council reversed thu decision for the 
reason that the Question was one of the comity of nations and not one of the municipal 
banbruptcy codes of eitiier country , and that although a foreign adjudication order will 
bo recognised as eflcctive, it will not bo allowed to mterfero with any process at the 
instance of a creditor already pending, even though the process be incomplete Tlie case 
was one of a foreign adjudication order and their Lordships were careful to distinguish 
a foreign adjudication order which operates under a rule of international law from a 
British adjudication order wluch operates by forte of a statute But as to British 
Adjudication Orders their Lordships observ^ that such orders would not bo aCected 
by Bee Ci as they were not private transfers Their Lordships then proceeded to suggest 
that the test was whether the insolvent could have assigned the property to the trustee 
in bankruptcy This Bccms to imply that if the judgment debtor is prevented by the 
attachment from abenating the property, the property will not vest m the Odcial Receiver 
or the Official Assignee With reference to the case law as to the efleet of an attachment 
their Lordships said '‘In Kmtnatawmy Mudalfar v O^ial A$atgnee of Madraa (m) 
the Court appears to have ignored the opinion expressed by this Board in ^urc^ liunai 
Koer T Skto Proihad Stnyh (n) which was cited to them, and to have tal en a dictum 
m the judgment of this Board m Stott Lot v fTarrab-vI (fin(o) from its context and used 
it for a purpose which it did not have in view In Frtdtnck Ptaeock v SJadan Oopal{p) 
the ease of Suraj Bunsi Kotr was not referred to and the dictum from Slolt Lai a caso 
was similarly employed Their Lordships desire to reserve Ibeit opinion as to the sound 
ness of the iladras and Calcutta decisions The decision of this Board in Paghvnalh Laa 
V Sundar Das Khein (g) was also referred to, but that decision proceeded on an admission 
by counsel, the point was not argued and the case of Suraj Bunst was not referred to ” 
Effect Of wlDdiQg np order od attacbment —The position of the bquidator 
of a registered company differs from that of the Official Assignee in that the property of 
the company does not lett in him An attachment, therefore, made on the property of 
the company at the instance of a decree bolder before the winding up of the company 
cannot be released at tbe instance of tbe iKjaidator (r) 


Sale 

65. [S. 316.] Where immovable property is sold in 
rurchiaet • title cxecution of a decree and such sale has 

become absolute, the property shall be 
deemed to have vested m the purchaser from the time when 
the property is sold and not from the tune when the sale 
becomes absolute 
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Corresponding section of the Code of 18S2 -Section 310 of ilio Coda of 15^2 
ran a* follow# — 


'' When R fc\lo of fwtfl'jTafilc peopcfljr lift* Leeoma &Iho1u(« iti minner aforwaicl, 
the Court ahafl grant & ccrtificafo stating tho propart} #oM and tho nanio of the person 
who nt the time of sale is declared to he the |>«rdiascr Such certificate shall bear the 
date of tho confirmation of tho sale . ami, set far as regards the parties to the suit and 
persons chiming throiiph or under them, the title to the property sold shall rest jn the 
purchaser from the date • f aaich certificali* nml not Iwf >re 

Prosided that the decn-*' under which tlie oale took plsee was still fubsuting at that 

date 


Tho first part of section 310 now stands a.s O 2|, r PI with slight rcfhal alterationv 
Tho second part, with certain suhslintial alterations to be presentlj noted, stands as 
m ti5 Th'* proiiso to see 310 has been omitUd alUgether 


Changes introduced In the section —UmW see aio of the Ccxleof issithc title 

to immorable pmiwrtj s hi at an eatcutwn sale rested (n the purchaser from the drtu 
«/ (A< ecrti^eote o/safe that is (he date on whidi the sale become absolute Vmlcr 
the present section tho titlo to such propertj, wlerc Iho sale has become aWtute 
sests m the purehaaer Crum tho time leAei* Me property u sold, and nof from the time 
srlien tht sale becomes absolute If the sale is eherwi«e in order and the property 
IS purchased by a stranger tho sale must bo cmhrtnrd eacn though tho decree in 
execution of which tho sale ims hcM is rerer*e<l on appeal after the sale and before its 
eonfirmation (s) 

Tho pconso to see 310 has been omitted It is thcrtf >ro no longer nccessarr that 
the deerco should bo subsisting &i tho time of the confirmation of sale 


Vesting of property in aactlon purchaser —in the co»e of o pmate wle of 
iinmoiablo property, tho properly Tests m the purchaser from tho tune when the deed 
of sale IS executed Tho roason »* that a Toluntara sale becomes absolute on eseculion 
and delircrj of tho deed bj tho Tender In the case hnwcTcr of a Court sale, the 
property does not aest in the pwrehoaer immeilwtelv on tho sale thereof The reason » 
tliat a rompulsor> sale does not become absolute luitd some time after the sale A 
period of at least thirty days must expire from tlio date of sale before the sale can become 
absolute During that period tho eafo la liable to bo set aside at the instance of the 
judgment debtor on the ground o! irregulanlj in publishing or conducting the sale, or 
on deposit by him m Court of the amount specified m tho sale proclamation together 
with a percentage on tho purchase money by way o! compensation to tho purchase 
21. TT 89 001 Tho applicatwn by th« judgment debtor to set aside the sale m 
eilhec of these two cases must be made within 30 days from the date ol sale ^Shwo®'» 
such application vs made the Court must make an order confirming the sale, ond tl n upon 
such confirmatton that the sale becomes ahscdule fO 21, r 62] Alter the sale has become 
absolute, a certificate vs gratsted by tho Court to lh« purchaser which is called a certificate 
of sale [0 21, r 91J. Such certificxto bears « date the day on which the sale became 
absolute It is only when the sal® becomes absolute that the property sold vests in the 
pniehaect (1) But though the property does not vest m the purchaser until the sale 
has become absolute, when at does vest in him it ®h«R be deemed to have vested on the 
sal© becomins absolute /rona (he Ume uhen i/ wm eofd The vesting of the property w 
thus made to relate back to the date of saJe (») 
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Snccesslve purchasers at sales In execution of money decrees —Under the 
Code of 18S2, sec 31C, the propertj eold nested m the purchaser from the date of tho 
certificate of sale, and not before This gATO rise to some difficulty when tho question 
arose as to which of two suceessne auction purchasers should huae priority m cases where 
tho later purchaser had the certificate of sale issued to him first Had the question been 
determined with exclusive reference to the terms of tluit section, the priority would ha\o 
rested with the purchaser who first procured the certificate of sale But this inequitable 
result was avoided^jijuJthe difficulty was got over by holding that tho first purchaser had 
by his prior purchase obtained an eqvtlaNe interest in the propertj, and that the 
subsequent purchaser must be deemed to have purchased tho properly sufycct to such 
interest (r) Ko such difficultj can arise under this Code, for it is provided by the present 
section that tho propertj is to bo deemed to have vested in tho purchaser from the date 
of sale, and not from the date of the certificate of sale 

Uluslrahon 

In execution of a money decree obtained bj A agamst B, certain immovable pro 
perty belonging to B is sold and purchased by PI. The same property is subsequently 
purchased by P2 at a sale in execution of a money decree obtamed by C agamst B 
P2 obtains a certificate of sale first, and is placed in possession of the property Subse 
quently PI obtama a certificate of sale, and sues P2 for possession Under the present 
section PI IS entitled to possession, for the property is to be deemed to have vested in him 
from the date of sale, and the sale to him was prior to the sale to P2 The same result 
was arrived at under the Code of 1882 bj holding that P2 bought subject to PI s 
equitable interest and he could not therefore retain possession agamst PI aher PI a title 
was perfected by the issue of a certificate to him 

But where property is sold m execution of a decree to PI and the sale is tet tuidt 
on the ground of irregularity under 0 21, r 00 and the same property is subsequently 
sold in execution of another decree and is purchased bj P2, P2 is entitled to priority as 
against PI, even though the sale to Pi may subsequently be confirmed. The sale to 
PI not having been confirmed until after the sale to P2, PI is not entitled to prionty 
over r2 Even under the Code of 1882, PI would not bo entitled to pnonty over P2, 
for the sale to him (PI) hanog been set aside, it could not be said that P2 purchased 
subject to PI 8 interest in the property PI had no interest in the property when it was 
sold to P2 (w) 

Saccesslve parchasers at sales In execotlon of mortgage decrees — 

Priority between successive purchasers of the same mortgaged property in execution of 
mortgage decree against the same mortgagor is determmed by the dates of the several 
purchases, and not by the dates of the several mortgages (z) 

Sait for possession by anctlon pnrebaser. — It was held under the Code of 1859 
that a purchaser of immovable property at a Court sale could not mamtam a suit for 
possession thereof agaitut a third perton, unless he had a certificate of sale issued to him 
before suit, although the sale had become absolute The reason given was that the 
transfer of property to a purchaser at a Court sale was not complete until a certificate of 
sale was issued to him The decisions turned upon the language of sec 259 which provided 
that the ‘ certificate shall be taken and deemed to be a valid transfer of such right, title 
and interest " os bad passed from the judgment debtor to the purchaser The line of 
reasoning adopted was that if a cerlificste was to l>e taken as a transfer the transaction 
must necessarily bo incomplete until tlie certificate was issue<L The said words were 
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construed ns controlling tlic ojxrntion of tcc S'MJ vrlneli provided that n sale liccairr 
nhsoluto nhen it was confimicd by the Court (jf) Rut it was held that nj the 

jud^jment-ilcblor and An reprerent jticrs, the purchasers title Iwvme complctoon the 
confirmntnn of the sale (r) Under th® present jiecthn, it seems, that nn awetun 
purchaser can maintain a suit f ir pos-iessi >n even ajram«t a person nr t a jnety to the suit 
after the sale is confirmed Itj the Cuorl, though no certificate has been issued to him 
la-foro tho institution of the suit, provided it h produced at or Uforc the passing of tie 
decree Tho reason is that property under the present scctnn vests in llie purchaser 
immediately tho salo is confirmed by tl>® Court and the vesting u not postponed until 
tho grant of a certificate In a caao under tho Coda of 1S50 ulicro the equity of retlerop* 
tion of tho judgment dobtor was boM, it was held that the purchaser was entitled to sue 
tho mortgage® for redemption oven b®foro tho issue of tho certificate, the iea*on given 
bemg that the suit uas not on® in ejectment on title, but uno for redemption and there 
foro of an equitable natiiro, and the purchaser was equitably entitled to redeem Tho 
ccrtificato m that case was produced at tho hearing (a) 

Mesne profits — Under Ih® Code of 18S2, tho projerty sold tested in tho purchaser 
from tho dofe o/fAe role c<rii/ca(e and not betoro Itcnc® it was held tlut tbo purchaser 
was entitled tq mesno profits from tho date of tlie certifirato, and not from tho date of 
Bale (6) Under the present Boction the property b to bo deemed to vest in tbo purclia*cr 
from the date of sale Tbo purchaser, theieforo, is entitled to roe«no profits from tbo 
date of Bale (e) 

Title of anettOQ purchaser —Under tho Code of 1832, property sold lo execution 
of a decroo vested mthe purchaser re /or or rr^nfslAe parties (olAe suit and persons e/din 
tn^ lAroujjA or tindrr (A<m That is to say, a purcliaser at a Court sal® was entittod to 
Md tbo property only against the judgment debtor and his repi cscntativo but sot against 
thiidpartics Tbowordaitalicuedabove.whichoccuned In see 31C of tbo Code of I8$2t 
bare boon omitted in the present section The omission, bowovor, baa not the effect of 
enlarging the purchaser's rights, and a purchaser at a judicul sale wiU now as before get 
a good title only against pwrsons bound by tbo decree, but not against strangers (d) 

Sale When void and when voidable — A sale m execution of a decree 13 void, if 
the Court had no jurisdiction to sell the property Thus a Court has no jurisdiction to 
sellpropcrty moxocution of a decree, if the notice required by O 21, r 22, is not served (e) 
Similarly a Court has no jurisdiction to sell tho property of a jjcrsoa who was not a party 
to tho suit la which the property was sold or properly ropnssented on the record (/) 
Again, the Court of first instance has no jurisdiction to sell property after an order is made 
by tho appellate Court for stay of execution (y) In each of these cases tho salo is a 
nullify, and may be disregarded without any proceeding to set it aside (A) 

Rut where a Court Aas juxisdictioa to sell the property^ and there has been an 
irregularity tn the course of execution proceedings, tho sale is not void, but merely 
voidable Thus where the notice required by O 21, r S3, b served upon a person who 
was not m fact the legal representative of the deceased judgment debtor, but whom the 
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Court WTongly held to bo hia legal rcprwntative, t!io sale is \oidablo, and not Toid (•) 
SimiUtl^ a salo is tvidaUe and not void if there has been material irregularity or fraud in 
pulli'liing or conductmg tho salo [O 21, r 90] 

JnegvJantKi cj procedurt in decrees or in Mecubon proceediriQS — 

FroTided that tho Court has junslictioH to eoll, a purchaser at a Court salo is not 
bound to inquire into tho correctness of tho decree or of tho order for sale “ To hold 
that A purchaser at a salo in execution » bound to inquire mto such matters nould 
throw A great impediment m tho way of purchasers under executions // the Court has 
]ur\*dicii<m, a purchaser is no more bound to inquire into tho correctness of an order 
for execution than ho is as to tho correctness of the judgment upon which tho execution 
issues ' (j) “ Strangers to a suit are justiilcd in belioTmg that the Court has done that 

which by the direction of tho Code it ought to do’* (i) Therefore, when property 
sold m execution of a decree under tho order of a competent Court is purchased by a 
stranger bona fide and for Talue, the sale cannot bo set asido on the ground that the 
judgment debtor had a cross decree of a higher amount and the Court therefore ought 
not to hare directed the sale ({), or that the decree had been satisfied out of Court before 
the sale (m), or that the Court wrongly held that tho defendant was served with the 
summons and on that finding passed an ex parte decree against hun (n), or that though 
an attachment was subsisting at the date of the sale, the decree holder s application 
for an order of sale had been dismissed for want of prosecution 6e/c>re sale (o), or that tho 
property was not liable to attachment and salo within tho meaning of sec CO (p), or that 
the execution of the decree was barred by lunitation (g), or that the decree proceeded 
upon an erroneous view of the law (r), or that tbo decreo was one which tho Court ought 
not to have passed («} See notes to sec CO, Objection that property not liable to 
attachment and sale when to* be raised, on p 22C above, notes to 0 21, r 22, 
"Consequence of omission to give notice, and Notice to wTong person, and notes 
to 0 21, r 00, * Material irregularity in publishing or conducting tho sale 

The above principles apply in favour of a third party purchasmg at a Court sale , 
they do not apply where the decree holder himself is tho purchaser The reason is that 
where tho decree holder himself is the purchaser, ho ‘ must ho held to have had noliee 
of all the facts relatmg to the suit and execution proceedings (() Xor do they apply 
in favour of a party to the suit, though be may not bo a decree holder (u) 

Effect Of reversal of decree upon sale where decree reversed after 
confirmation of sale — There is a groat distmction between decree holders who 
come in and purchase under their own decree, which is afterwards reversed or 
modified, and bona fide purchasers who come in and buy at a sale in execution of the 
decree to which they are not parties, and at a time when that decree is a valid and 
subsisting decree and when the order for sale u a valid order A bona fide 
purchaser, who is a stranger to the decree, dees not lose his title to the property 
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hy fho Bub«o<jucnt rovcr*^! or tnoUtficAtion of tbo Jicreo Jbit whero tfo <IecTf< 
bolder bimvll i# tho purchAScr, tbo mJo maj l>o *ot asjjo if Iho decrw is fuLse<xuentJr 
rwvcrecd or modified Uhero tho purchaser u a •tninger, tho jud^^ment debtor wbo'c 
propertj IS gold IS entitled onij to tbo Mieiroeceils of tbo pro{>erty if the demo « 
eubsoqucntl^ reversed But where tho parehA<er m tho deerro hoM-'f, ho is l>ound to 
restore tho property to tho judgment del tor (r) ‘ \ sale m execution of a decree 

at which A fAini party becomes tho purchaser is nphel I notwithstan ling tho subsequent 
rtvcr».al of tho decn-e, bocausu otLefwwi there will bo less inducement to intcnilmg 
piKcUasen t ■> buy at an executi n sale, and consequently less chanceof J ropefty fetching 
proper value at such aales (ic) ' '!eo note* to ace HI,* Itho mai apply fir restitu 
tion ’ But where property sold m execution of a decree Is bought by the decree 
holder, and it is subseqiienth re sold by him to a Iona fidt parchaser for mine such 
purchaser acquires a good title, though the decree may be subs^aently reversed (z) 

Effect of reversal of decree apon sale where decree reversed before 
confirmation of sale— On referring to aec. 316 of the Clxle of 18S2 (p 210) it 
will be observed that it contained a proviso tio effect whereof was stated to be that 
a sale could not be onCrmcd if, at the time of application for confimatioD, tho 
decree under which the aalc was cficctcil had cciwcd to be a subsisting decree (y) That 
proviso has not been reproduced in tbo present section tnder the present section 
therefore a sale held in execution of a decree may be confirmed in any event where the 
purchaser is a tlurd party, though tho dccreo has been reirrscd before confinnstion of 
the Bale (s) bee 0 21 r 32 (1) and note the words, the Court sAo/f mahe an order 
cunfirming the sale 

What pisses at a Conrt sale —See notes to o 2i, r oi 


05, [S 317.] (I) No smt shall Lo maintained against 
any person chiming tiOo under a pur- 
chase certified by tlie Court m such man- 
St pbtautf' prescribed on the ground 

that the purchase aas made on behalf of 
the plaintiff or on behalf of some one through t\hom the 
plaintiff claims 


(2) Nothing in this section shall bar a suit to obtain 
a declaration that the name of any purchaser certified as afore- 
said was inserted in the certificate fraudulently or ivithout 
the consent of the real purchaser, or interfere with the nght 
of a third person to proceed against that property, though 
ostensibly sold to the certified purchaser, on the ground that 
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it is liable to satisfy a claim of such third person against the 
real ox\*ner. 

Changes Introdnced by the section.— 

1. The worib “no Euit ehall l>o maintained against any person claiming title 
under a purchase certified bj the Court” ha\e been substituted for the 
words “ no suit shall be maintamed against the certified purchaser ” which 
occurred in the corresponding section (s 317) of the Code of 1832 

2 The words “ on behalf of the platnli^ or on behalf of some one through whom 

Iht plainlijf claims ” have been substituted for the words “ on behalf of 
any olhtr person or on behalf of some ono through whom such other person 
claims " See notes below, “Joint purchase ” 

3 The latter part of sub section (2) is new See notes below under the head 

“ Suit by a third person for a declaration that the certified purchaser is 
merely a benamidar ” 

Benaml purchases. — The object of the sectioQ is to put a stop to benami purchases 
at execution sales (o) If d under a secret understandmg with B purchases property 
with his own money but in £’s name, the purchase is said to bo benami In such 
a ease B is merelj a benamidar or ostensible owner, be holds the property in trust for 
A and A may compel him to transfer the property to him {A) If, however, ,4*8 object 
in purchasmg the property m £ s name was to defraud his creditors and the object of the 
fraud ts earned out, the Court will not assist A in recovering possession of the property 
from B , hut if the object of the fraud is not carried out, the Court will assist d in re 
covermg possession of the property from B notwithstanding A s primary intention to 
eSect a fraud This is the Uw as applicable to benami purchases at a i»iialt sale (f<) 
The law, however, is different as to benami purchases at a Court sale If A pur 
chases property in B s name at a Court sale, aod a certificate of sale is isaued to B 
(0 31, r 04), B will be conclusiuty deemed to be the real purchaser as against A, and no 
suit will he under this section by A agamst B for possession of the property, unless A 
can prove that Bs name was msertedm the certificate fraudulently or without his consent 
[see sub section (2)] The same rule applies even if the claim made by the beneficial 
owner is not for the whole of the property of which the defendant is the certified 
purchaser Thus if B is the certified purchaser of certain property, part of which was 
purchased by him on his own account, and part benami for A d is not entitled to maintain 
a suit under this section for recovery of the pari purchased by B benami for him (c) 
The mere fact, however, that the plamtiS has described the defendant as a benamidar 
does not make the transaction benami if it was not benami in fact , it is a mere misdcs 
cription, and it is no ground for refusmg the plaintiff a relief to which he is otherwise 
entitfed (dj 

Section must be construed strictly. — ^tthere a transaction 13 once made 
out to bo benami, the Courts of India, which are bound to decide accordiiig 
to equity and good conscience, will deal with it m the same manner as it would be treated 
by an English Court of equitj (r) That is to say, effect will be given to the real and not 
to the nominal title, unless the result of dome *» would be to work a fraud upon innocent 
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)5 jKMons (/) The p-e3'*iit nectun priMdes that when property sjM at a Court-sale, 
no suit shall Ix? mamtamed aeilnst the ccrttfied purchaser on the ground that the 
pjrclwao was made henami U pmaidrw in cCcct that tho certified purchaser sluill he 
eoncfuriirfy ilcemcd to (« tilt, real purchaxrr, and shall not he liable to be ousted on 
the. pround that hia purcha-o was rcallj made on hehaU of another. In other words, 
the proa isiona of the present section Imr the equital !e junsdictii n of the Courts. T1 e 
BC( ti in, there fore, must he ronstnied strictly and r< I cateinlcd Irjcrd its capic ts tents 
But though the sccti m prohibits suits against the certified purcliascr to assort a Ixrnami 
title against him tf dotM no/ tnakt ^ncimi jurchasif Hhe ol ject of the stringent 

proM-oona of thw section w to diseouram benatni purchsses at Court sates, hut not to 
r nder auch purchasca (^) 

Scops of the section — Those ton refers tj eseenton tsW onla and has no 
application to a sale held h\ rteciaer (A) 

Whether section retroapectWe— The High Court of Caleutla has I eld that this 
sccli m does not apply if the sale was held and eonfifined before January 1, IW', when the 
preainl Code came Into force, and that the seetkn applicable u sec 317 of the Code of 
1R'<2 (i) But if the sale was held before, but confirmed after that date, the prcwuit 
section applies for the title of the execution purchaser cannot fce s.aid to have l*cn 
perfect until the confirmation of tlic aale (j) It iseuliniltedtliatocniithe salewaa 
confirroed before Jahuar^ 1, 1009, this section would apph to the cose and not 
teo 317 (1) 


Suits outside the sectlon—Tlm section proMdes that no suit shall he 
aiTaiiui fAe punhaur on the ground that the purchase was made on 

behalf of the plamtifL In other words, it is only m suits ojoitnl the certified 
purchaw>r as rfr/<nrfant that such purchaser is to bo ronriunrtly deemed to be the 
real purchaser But tf the real osrner u actually and honestly in possession, and a 
BUjl la brought ty the certified purchaser os pfomh^ against the real owner for posses 
Sion or for rents and profits of t lie property of which he u the certified purchaser, the real 
owner may resist tho suit on the ground that the mtifieJ purchaser was only a bens 
midar (1) And since the scctiin only bars suits oyoinsJ the certified purchaser as 
Jf/endanl, a suit by such purchaser as pfainltff for a declaration that he purchased the 
property on his own behalf and not benami for another, la not barred under this 
section (ffl) On the same ground this section is no bar to a suit by the beneficial owner 
for possession against the judgment-debtor pursuant to an agreement made between 
them after the aale of the property, prorided tlie certified purchaser la joined as a party 
to the suit, and he does not claim the property («) Again if C the certified purchaser 
sells the property purchased to D, and then J) agrees to sell it to P, who is the beneficial 
owner , a suit by P against D fo enforce the agreement of safe la based on a conhraet 
which 13 a scxiarate transaction and outside the section (o) In fact, the present section 
applies only when a suit is instituted br a perron claiming to be the real purchaser as 
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plamtifl apamst the certified purchaser as defendant, cn the allepat on that the purchase 
^as made on behalf of the plaintiff or on behalf of some one through arhoni the plaintiff 
claims. This point is now made clear bj the substitution of the nord “ plaintill ’ for 
the words “ any other person ’’ m sub section (1) 

Suit by a third person for a declaration that the certiBed purchaser Is 
merely a benamldar — Under tho correspandmg s 317 of the Code of 1882, 
the High Court of Calcutta held that the only suits barred under that section were 
suits brought by Vie beneficial oiener eu jitaintiff against the certified purchaser as 
defendant, and that suits brought by a Ihtrd party as plainJiJf against tho certified pur 
chaser as defendant for a declaration that tho property, though ostensibly sold to the 
certified purchaser, is liable to satisfy a claim of such third party against the beneficial 
owner, were not barred under that section (p) On tho other hand, tho High Courts 
of Sladras (g) and Allahabad (r) held that even suits brought by a third person as plaintijf 
were barred under that section. The present section giics cfiect to the Calcutta 
decisions by providing in sub section (2) that ‘nothing in this section shall interfere 
with tho right of a lAird person to proceed against that (sie) property, though ostensiblj 
Slid to the certified purcha<cr, on the ground that it is liable to satisfy a claim of such 
third person against the real owner *’ 

JUustration 

A obtains a decree against B, and attaches certain property alleged to belong to 
B. C objects to the attachment, alleging that ho is the certified pu«baser of the pro 
petty, having purchased the same at a Court sale held in execution of a decree obtamed 
agamst B by B A alleges that the property was purchased by C bensmi for B, and 
sues C for a declaration that C was merely the henamidar for B The suit is not barred 
under this section, for it is a suit not by the Unefieiat owner, but by a fAinf peism 


Suit by beneficial owner In possession for declaration of title— There 

IS a confiict of opinion whether a euit by a benoficial owTier <a postession for a declaration 
of his Tight to tho property against the certified purchaser is barred under this section 
The High Court of Calcutta in a case under s 317 of the Code of 1882, held that such a 
Buit was not barred under that section (s) Ou the other hand, the High Court of 
Allahabad held that such a suit was barred under that section (() A obtams a decree 
against B In execution of the decree certain property bclongmg to B is sold B 
purchases the property in C s name The certificate of sale is granted to C, but B 
continues tn possession of tho property After a few years C gives notice to tho tenants 
not to pay rent to if B thereupon sues C for a dedaralxon that ho is tho real purchaser 
and for an injunction testrauung C from mtcrfering with his tenants Tho suit is not 
barred according to the Cilcutta decision It is barred according to the Allahabad 
decision In tho Calcutta case, tho Court said * It is not a caso in which the plamtii! 
seeks to obtam a decree for yxMrersicm against the ostensible purchaser Besting as it 
docs, on an existing possession, we do not think that it u a suit of the nature prohibited 
by 8 317 " As to this it was observed by Strachey. C J , in the Allahabad case cited 
above ** If the learned Judges in that case meant to lay down that s 317 applies only 
where the pUmtifl, being out of possession, seeks to recover possession from a certified 
purchaser, and can never apply to a suit by a plamtiS m possession for a declaration that 
tho certified purchaser out of possession was not tho real purchaser, I cannot agieo with 


them ’* Bannerji, J , said ‘ The first paragraph [of tho section} is not confined t 
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Buit for recovery of pow^ion onlj ” Tbe corrcctniss of the (iticutta dccmon was 
doubted bj the 8^mo Court In the undermentioned cnscs («}, but tlio principle of tliat 
decision was followed the wimo High Court in another caso (r) It was held in the 
last mentioned caso that uhero & Mabomedan father purchases propertj at a Court sale 
with his own mono^ m the nstno of one of his sons, ttrul thtn Utt the proptrii/ to a UTionl 
and Iht (cnont pa>ji rent to hvn, this section u no bar to a suit by the other sons azainst 
tho tenant and the non in whoso namo Iho projicrty nos liought for recovery of rent 
after llmr fathers death T le Ihitna Hvh Ct»urt holds that a suit for a declaration 
of title by tho hcnefiCiAl owner is barred, and that it is immatcr al whether (he plaintiff 
IS in po^sebsion and seeks confirmation of posscssioii or^sihether he is out of possession 
and seeks torecuier poss<*8"ion (tl) 

Vhcro tho hontficial oimer has licen m possession /or Itrtlre ytnra or vpwird), a 
euit will lie at Iils instance against tho benamidar for a declaration of Ins title to tho 
propertv Tho basis of Buch a suit is tho plamtifTs tUtr by posst»$ton The luit is based, 
not on tho ground that tho defendant is a lienamular, but on tbo title by possession Such 
a suit docs not como w ithm tho purview of this section (if) 

Persons claiming through beneficial owner — Thu section precludes a suit 
by tho beneficial owner or one claiming through him It does not precludo a euit by a 
person who does not claim througfi tlio beneficial owner, but claims tlirough another 
person far) 

Joint purchase —Tho proa uions of tins seclion arc designed " to create some check 
on the practice of making wlMt arc called benaroi purchases at execution asles for the 


hero property IS purchased at a Co “ ’’ kVTJs.«i- 

m bis name, but leitA /umify /unds, tbo • > 

declaration that the purchase was inado < 

of sale u in hu name The eertion does not appn to sutn a ease mis iiaii uikiu u 
by their Lordships of tho Privy Council in Dodh Singh v Ountah CKunder (a), a C8*o 
under the Code of 18S0 Tboir Lordships said * [Tho provisions of the section] 


When property is purchased at a Court sale by two or more persons jointly, the 
executing Court has no power to grant the certificate of sale to one of them only without 
the consent of the others If it does so, the case is one within sub sec (2), and the other 
purchasers are entitled to maintain a suit agamst the certified purchaser for their share of 
the property (c) 


(ii) Honuman Fenhad 




Jaiu (1916) 43 Cat 

29 I C 787 Ummati r Jtrvr 
63 Cat 297, 92 I C 984 (2© 


(t) Afafiamad v Hdtianmad (1919) 24 C W K 
61 64 I C J27 

(rl) E«7iH MuUv Suian liam (1933) 12 Pat 
616 { 33) A P 261 


All 1*S 178 179 

(!) Asroia v JOurfa (1913) 35 AH. 133, 18 I C 
246 
(y) 


(«) (1874) 12 Bcbr I n 317 
W 


(V) 
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If a joint Hindu fimih con«i9ta of .f end hw son', and A jiurchaeca propcrtj at a 
Court sale with joint family funda without the concurrence of Jiia sons in tho name of a 
third person, are the sons entitled to recover their share of tho property from tho third 
person [certified purcha'cr] ? Tlie High Court of Matkas (rf) Las held that they are, tho 
reason given being that tho purchase cannot in such a case bo said to have been made by 
the father on behalf of the sons, and the sons are not therefore beneficial omicrs, and the 
section does not apply On tho other hand, the Allahabad High Court has held that if a 
managing member makes a purchase m the name of a third person, the purchase though 
made without the con«ent of his sons, must bo deemed to have been made “ on behalf 
of the sons, and the sons are precluded by this section from maintaining the suit (e) The 
Allahabad High Court purports to follow the Pnvj Council ruling in Suraj Naratn v. 
Ealan Lai (/) , hut that ca«e, as pointed out by the Madras High Court, was a case under 
8 317 of the Code of 1883, which contained the words ‘ on behalf of any other person,” 
now altered into ‘ on behalf of the platnttff ’ 


Where beneficial owner Is In possession with permission of certified 
purchaser — The High Court of Madras has held that if after ohtaimng a certificate 
of sale, the purchaser achnowledges that his purchase is benami, and gives up possession^ 
or does some act which clearly lodicatcs an intention to waive his right, or restore the 
property to the beneficial owner, such act may, by reason of the antecedent relation 
between the parties, operate as a valid transfer of the property from the purchaser to 
the beneficial owner Tims if A is tho manager of Us estate [and this is the antecedent 
relation between the parties], and the estate is sold m execution of a decree against 
B, and is purchased by J7 in A's name, a suit will he at the instance of B against A for 
po8«««aion, if, after obtaining the certificate of safe, A delivers possession of the property 
to B, and then disturbs B m his possession The reason given is that the permission to 
hold possession amounts to a Irantjer of hilt from the benamidar to the beneficial owner 
and the suit is thus based not on the ground that the purchase was benami but on 
afresh title created by the transfer (g) The High Court of Allahabad has dissented 
from this new, and held, relying on the Privy Council ease of Lokee r Kallypiiddo (/i), 
that the mere permission to hold possession cannot give or transfer a title from tho 
benamidar to the real owner, and that a suit like the above would be barred under this 
section («) The Calcutta High Court has followed the Allahabad decision (y) However 
that may be, if the certified purchaser allows tho beneficial owner to take possession, the 
section docs not enable him to sue the beneficial owner for possession, because possession 
has come into the hands of the person entitled to it {k) 


Suit for Specific performance against certified purchaser.— in lenkcuappn 

V Jalayya (I), a Full Bench of the Madras High Court held that this section does not 
debar a plaintiS from maintaining » suit for specific performance against the certified 
purchaser if the plaintiS s claim is based upon an agreement to convey the property 
entered into after the purchase The decision in I entahippo scaso was approved by the 
Judicial Committee in Eamatbai y JVria («) In Ramalabai scase it was held that the 
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6-) I C 670 ( 21) A A IS., f|iurr)use b> 
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Buit for rocowy of powiiion only ’ Tbo corrccthCHB of the Calcutta dccmon was 


of tillo b^ tlio bcnclifnl owner and lliat ft h iratnater al wbctl cr the plaintifl 

18 in po’ses-^ion and seeks confirmation of po*.*cs«ioii, or^wliell cr he is out of po'swioa 
and seeks to rccnicr possession (t>1) 

Where the beneficial owner Juts licen in po"“e»sion for tmhe yrars or vpmrd» a 

* ’ * ■ • • •• •• •./.••• ' • • ’ to the 

■ . ^ , .... Such 


Persons claiming through beneficial owner.— Thu section precludes a suit 
by tlio benelicial owner or one claiming through luni It does not prccludo a suit by a 
person who docs not claim through tho benebcial owner, but claims through another 
person (*) 

Joint purchase — Ihc proMsionsof Ihu section art designed “ to citate some check 
on tho practice of making «hat are called Lenami purchavs at esccution sties for the 
’ ’ 4 • . . affect tho title of persons otherwise bene 

It has aceordingli been held that where one of 
. creo applies for cseciilion of the decree under 

U S^l.r lo. on bchnlt ol all and tho purchaso money u set off ngain*t the entire amount 
of tho dolts, tho other deerto hot lore aro ontitlod to a declaration tliat the purchase was 
made on boliali of all tho decree holders (s) 

W hero property « purcha« . . . • . ' ' 

in Ins name, but Kxth family • . . ■ a 

declaration that the purchase • 


WTien property la purchased at a Court solo by two or more persons jointly, the 
esocutm^ Court has no jiower to .grant tho certificate of sale to one of them only without 
the consent of the others If it does ao, the case is on* within sub sec (2), and the other 
purchasers are entitled to maintain a amt against the certified purchaser for their share of 
the property (c) 


(«) 
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20 26 29 I 0 787 PmaMri t ^*7iir 
(1926) S3 Cat 297, 02 1 0 98S ( 26) 
A C 612 


(>) Slahamad t Slahammad (1919) 21 C W N 
61,64 1 0 127 

<»1) SetM JUvll V S lian Bam (1933) 12 Pat 
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ir ft joint Hindu fimiU con»i»!s of .4 and liM fton«, «nil A juircli(i«cs propcrtj nt a 
Court mIo with joint f\milT funda withont the concufTcncc of liia Kona in tho name of ft 
third pervin, rtc the aona entitled to rcoorcr their ftlmro of tho properta from tho third 
per«on [ccrtifieil purchaser] ? The Hiph Court of Madma (d) tma held that thej nro, tho 
reftaon given being that the purchase cannot in such ft ca«e bo said to have been made bj 
the father on behalf of the son«, and the sons nroRot therefore l>eneficLal owners, nnd tho 
section does not »ppl\ On the other hand, the Allahabad High Court baa held that if ft 
tuanaging member mahea a purchase m tho name of a thinl person, tho purchase though 
made without the con«ent of lus sons, muat be decmcil to have been made “on behalf 
of the son*, and tho sona arc preclude*! bj (hia section from maintaining tho suit («) Tho 
Allahabad High Court purports to follow the lVie\ Council ruling in Suraj }iarain a. 
Jlalan Lril(f) , but that ca«e, as x>omtedoHt b\ tho Madras High Court, waa a case under 
B 317 of the Code of 18&J, which containe*! the words ‘ on bclialf of iini/ otfitr person, ' 
now altered into “ on behalf of the ptatnhff 

Where beneficial owner Is in possession with permission of certified 
purchaser. — The High Court of Vadraa haa held that if after obtaining a certificate 
of sale, the purcha«cr acknowledgea that lus purchase is benarai, and gives up po«ses«iop. 
or do« some act which clcarlv indioafea an intention to waive hta right, or restore the 
property to the beneficial owner, such act maj, by reason of the antecedent relation 
between the parties, operate as ft valid transfer of tho property from the purchaser to 
the bcneficul owner Thua if A is the mnnaijcr of Ba estate [and tliia is the antecedent 
relation between tho parties], and the estate is sold m execution of a decree against 
B, and is purchased ba // in A a name, a suit will lie at the instance of li against A for 
possession, if, after obtaining the certificate of sale, A delivers possession of the propertj 
to i?, and then disturbs /? in hia possession The reason given is that the permuaion to 
hold possession amounts to a <rans/<r o/UlU from the benomidar to the beneficial owner 
and the suit is thus based not on the ground that the purchase was lenami but on 
e fresh title created b> the transfer ( 9 ) Tlio High Court of Allahabad has dissented 
from this view, and held relying on the Pnvy Council case of Lokee v Kallypuddo (A), 
that the mere permission to hold possession cannot give or transfer a title from tho 
benamidar to the real owner, and that a suit like the above would be barred under this 
*ection (i) The Calcutta High Court haa followed the Allahabad decision (j) Howe\ er 
that may be, if the certified purchaser allows tho beneficial owner to take possession, the 
section does not enable him to sue the beneficial owner for possession, because possession 
has Come into the hands of the person entitled to it (t) 


Suit for specific performance against certified purchaser.— in kenkatappri 

V Jolnyya (f) a puU Pencil of the Madras High Court held that this section does not 
debar a plaintiff from maintaining a suit for specific perfornianco against the certified 
purchaser if the plaintiffs claim is based ujion an agreement to convet the propert> 


entere*! into after the purchase The decision in I enkalappa a case w as approved Lj the 
Judicial Committee m I'amallat v Pena (m) In Ramalabai a case it was held that the 
(rf) „ (1915) (2 WsJ «15 616 51 I C 111 
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pn-ient wsction docs not dotar a ptamtid from mUntAlntn:; a suit for Bpccifio jicrfoftD^nco 
AgAmst tlio certified pnrcli'»*cr if tl>e jilAintifTA clAim h bo^ed upon nn Agreement nuide 
after the purcliA*© to transfer llio propertj to tlio plalntifl in pursumce of an agre-ment 
made before it. It tbe contract is Kub<>cqaeiit to the purch(v.«c, such a purebaw is not 
nflectcd bj the section (n). 

Certified ptirchascfe— V*lierc a purcliAser, who had not obtAincd a certificate, 
was sued, and aflcncardi applied for and obtainc«l a certificate, it was held that ho was 
a certified jiurcha«cr withm the tneanini; of this section (o). 

Successor In title of certified pttrCliaser.^'niH section bars a suit not onlyajamst 
a certified purchaser, but also againat jiersons tbiiiniRg title from bim (p) Under the 
Code of 18S2 tlnro was a conflict of decisions as to whclher » 317 of thst Code was a 
bar to suits against persons claiming title from the certificsl purchaser. On the one hand 
the High Courts of Madras, Allahabad and Calcutta hold that the rspression “ certified 
purchaser ’ ms 317 of that Code dt<l not tne/ude a jirrson claiming thronph or under the 
certified purchaser, such as an heir or an assigneo (<7), and tlwt that section therefore sras 
no bar to a suit against such person (In the other hand, the Itomkay High Court hefJ 
that the expression ‘ certified purchaser ' incfurfol Ins successor m title (r) Tlio pfcsent 
section eontaiiis a legidatne recognition of tho Tiiw taken by the High Court of 
Bombaj (s) It IS obrious that tho section sloes not apply where the real osrticr seeks for a 
declaration of his title against a person who sloes not claim under a certified purchaser (I) 


67. [S. 327.] U) The Local Government may, by 
notification in tlic local official Gazette, 
Power for loeai ooierti malvO lulcs fot any local area imposing 
smm S hnn'iiT'^ccuti^S conditions in respect of tlic sale of any 

^^«rees for vayuient of UltCTCStS in Und itV OSeCUtlOn of 

decrees for tlio payment of money, where 
such interests arc so uncertain or imdetcrmined as, in the 
opimon of the Local Government, to make it impossible to 
fix their value. 


(2) AVhen on the date on which this Code came into 
operation in any local area, any special rules as to sale of 
land in execution of decrees were m force therein, the Local 
Government may, hy notification in the local official Gazette, 
declare such rules to be in force, or may, by a like notification, 
modify the same. 


Every notification issued in the exercise of the powers 
conferred by this sub-section shall set out the rules so continued 
or modified. 


(n) Horan ChanJra v 

^ 35 C W S 940. 1361 C 633,(32)AC 

iro 

Co) Aldtcell V IfoAv Balsh (1883) 5 AB 479 
fp) Soitler Bamurudfrn ^ »oor Uahtmai 
(1915) 28 Mad L J 251, 28 I 0 205 
(«) TA«yya«Zen V HocAon (1898) 21 >Iad 7, 


S*W» V iAojoJi (1899) 21 AM IS®* 
i>K*Aada V Snm<mlo (1809) 28 Cal OjO 
(r) Jlon ▼ TlomcAandro (1907) 31 Bom 61 
(*) V ttoorbai (1911) 35 Bom 342, 347, 

81 C 752 
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Sub sec (2) was in*crtc<l in tic section bj tho Cede of Civil Procciluro Amendment 
Act 1 of 1014 As to tlio result wberononotilication is issued as proviilcdby sub sec (2), 
see tho undermentioned cft«ca («) 

Delegation to Collector of power to execute 

DECREES AGAINST IMMOVARLE PROPERTY 


68, [S. 320, 1st pnrn ] Tlic Local Government may 
^ declare, by notification in the local official 

tor t«a.ferriSrto‘coi]«iof Gazcttc, that iR ally local area the execution 

neoition ol cerlilo decrees •« " 

of decrees m eases in which a Court has 
ordered any immoA able property to be sold, or the execution 
of any particular kind of siicli decrees, or the execution of 
decrees ordering the sale of any particular kind of, or interest 
m, immovable property, shall be transferred to tho Collector 

Object of the section — ** The object of tbe<o provmons [i e , provisions relating 
to the execution of decrees Ly Collectors j is well known In different parts of India 
the effect of saW m execution of decrees was to trunsfer landed estates from tho old 
famibes to modem speculators A strong opmion was entertamed by certain members 
of the Government of India, that theso results of tbo ndniimstrotion of civil justice were 
unpohtio and inexpedient . and it was suggested that some procedure might bo dovisod 
by which the Chief Fxecutivo OfUccr of tlio district would be enabled to liquidate the 
debts of eneumheroi land holders without tbo immodiato sale of their estates, and so to 
preserve the old landed gentry of tho country Tho provisions of secs 320 to 3250 [now 
BScs C8, 70, 71, and 72 and schedule III ) were mserted in the Code of Civil Procedure, 
m order to give'effect to these suggestions (e) Seo notes to 0 21, r 00 Waiver 
and estoppel ’* 

Notification has retrospective effect — A notification under this section trtns 
fernng execution to the Collector a ffccts procedure and therefore has retrospective effect 
and Will apply to an execution application pending at the date of the notiBcTtiou (vl) 


69, [A^czt) ] The provisions set forth in the Third Sche- 

dule shall fipply to all cases in ^^hlch the 
iSe'toVpi)' execution of a decree has been trans- 

ferred under the last preceding section 

70. [S. 320, 2nd, 3rd and •Ith paras] (1) The Local 

, . Government inav' make rules consistent 

ul?s ol procmlur* i i r , 

With the aforesaid provisions — 

(a) for the transmission of the decree from the Court 
to the Collector, and for regulating tlie procedure 
of the Collector and liis subordinates in executing 
the same, and for retransmitting the decree from the 
Collector to the Court , 


or » "jh IIUIJl I 
I i * J lal r 
1 S lAh I J 5 


•O /VoMrf I Uf T Kal, 1‘nMj /Joy (iB; 
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(b) conferring upon the Collector or any gazcttcrl sub- 
onlinate of the Collector all or any of tlie powers 
which tho Court might exercise in the execution 
of the decree if the execution thereof liad not been 
transferred to tho Collector ; 

(c) providing for ordcra made l>y the Collector or any 
gazetted subordinate of the Collector, or orders 
made on appeal with respect to sticli orders, being 
subject to appeal to, and revision by, superior 
rcvenuc-anthoritics as nearly as may be ns the 
orders made by the Court, or orders, made on 
appeal with respect to such orders would be 
subject to appeal to, and rc\dsion by, appellate 
or revisional Cotirts under this Code or otlicr law 
for the time hciiig m force if the decree had not 
been transferred to tho Collector. 


(2) A power conferred by rules made under sub-section 
(1) upon tho Collector or any gazetted 
cwrtii^TOd" subordinate of tho Collector or upon any 

appellate or revisional authority, shall 
not be exercisable by the Court or by any Court in exercise 
of any appellate or re\'isional jurisdiction which it has with 
respect to decrees or orders of the Court. 


Power of Local Governmcnl to make roles — A LocU Govemment has power 
under this section to itiaho n rule prosiding that no suit Uinl) lio to set nside a sale hdif 
or confirmed by a Kerenue Authontj Such a rule is not ultra tires (ir) 


Civil Courts are precluded from Interfering in any matter declared by 
notification to be wltbln the Collectors Jurisdiction — Thus if it is declared 
b}' notification that a decree forthesale of a particular kmdot property, e g , “ancestral” 
property, should be transferred to the Collector for execution, a sale of the property, if 
made, by a Civil Court, is void Such a notification ousts the jurisdiction of the Court so 
far as regards tho execution of the decree (x) For tho samo reason, if the execution of 
a decree is transferred to the Collector, the Court transfeiring the decree has no power to 
postpone the sale (y), or to give leave to tho decree holder to bid under O 21, r 72 ( 2 ), or 
tore sell the property where a re sale la necessary (a), the Collector alone has that pofler 
Similarly where a decree is transferred for execution to the Collector, and tho decree is 
subsequently adjusted, tho application nnder 0 21, r 2 [Code of 1882, s 258] for record 
mg the adjustment should bo made to tho Collector (h) But where a decree has been sent 


(tr) 
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to the CoUcctor for execution under tins KCtion, bo hold^ the monoj which may ho rcilizcd 
in execution of such deerco at tho dwpovil of the Court which sent tho decree to him for 
execution, and ho is not comi>otent to distnhuto such monoj, in contravention of an order 
of the Court indicating tho modo of distribution (c) 

It IS to bo noted that subsection (2) docs not take away the jurisdiction of any 
Court other than tho Court referttd to in it Tho Court there referred to is tho Court 
mentioned in tho prcMOus portion of tho section, namely, the Court to which an apph 
cation was mado for execution and which as such Court transmitted the decree for 
execution (d) 

B here a suit would ho to set asido an order made bj a Court executing a decree 
the fact that such order has been made bj the Collector docs not deprive the Civil Courts 
of the jurisdiction to entertain a suit to eel asido such order (e) 

Sait to set aside orders of Collector — A suit will he to set aside an order 
made by tho Collector, if tho order is vllra rtrts Thus no rule has been mado by the 
Government of Bombay under this section empowermg the Collector to set aside a sale 
tmder 0 21, r 89 [Code of 1882, s 3I0A] on a deposit by the judgment debtor of the 
amount specified in that rule, nor is there any rule empowermg him to set aside a sale 
underO 21, r 90[Codo of 1832, s Slljontheground of material irregularity in publish 
ing or conducting tho sale (/) Nor has any rule been mado by tho Local Govern 
ment of the N W P , under this section enpoucring the Collector to set aside a sale 
under 0 21, r 89 [ Codo of 18S2, a 310 V) (<r) though there is a rule empowering him 
to set aside a sale under 0 21, r 00 [Code of 1882, s 311] Again, no rule mads by 
an} of the Local Governments emponers the Collector to set aside a sale on the ground 
of fraud {h) The Collector again has no power to set aside a sale after it has been 
confirmed and the decree retransmitted to the Civil Court (t) If m any of these cases 
the Collector arrogates to himself tho power which ho has not and sots aside the sale, 
the order is ultra iircf and it is competent to tho auction purchaser to bring a regular 
suit lo a Civil Court for a declaration that the sale was valid and that the order of 
the Collector setting aside the sate was invalid (j) 

Suit to set aside sale held by Collector.— A suit will lie to sot aside a sate held 
by the Collector if tho sale was brought about by tho fraud of the decree holder, the 
auction purchaser and persons who bad brought pro emption suits and who had alt 
conspired to deprive the plaintiff of tho property.for 0 21, r 90 applies only to fraud in 
publishing and conducting a sale (4) 

Appeal — ^0 appeal lies lo the litgh 'Vourt from an order passed by tho Collector 
in an execution proceeding transferred to him under this] section The reason is tliat 
this section specially provides that an appeal shall lie from the order of the Collector 
to such aufAortties a» (Ac local Goivmfacnt may ty rules pruenAe (f) 

Revision — The High Court has no power to mterfero m revision w ith an order mado 
by tho Collector oven though tho order u not m accordance with the provision* of Sch Ilf, 
cl I of the Codo (m) An order mado bj tho Collector in the course of execution 


(0 Toretn V (18011 16 AU J 

(rO iSAiam Efhari Lai r I up Kultitrt (I^OS) 
20 All 5 0 5.' 83 

(0 SA rtiH Erfiari Lai y rup Kulnr* (ISOS) 
20 All 3 9 

(/) ritrt T Ch Riiil (IW) 81 Horn " 0 “ 
\aTapan \ lantlhan (ivoo 23 Mom 
oSl < anpalram T Itaae (l'9l) IS Itnra 
S'" Hal imlAiT t1*>91) IS lh«t 

CJl 

it) £Aeo rrataJ v Ar«Ao»iiM<f (IPiS) 2S All 
16' 


(A) WAo Chauaian \ All.f7Uindan Ituai 
(1904) "6 AU 101 at p 104 
(a) \and XiiArjrr v Lodan ' "th <19 6) 48 
All SC* 9S I C 5 8 ( 26) A A S'S 
O) i/itAvrsilaf ^ I aKialal (IcOj) 19 Bcpis 
.16 ilal/iura Vat V Jamia (1905) 2S 
AU SSS 

(t) Vat v «uraj VrataJ (1925) 47 

AU 21* 84 1 C K51 < 2S1 A A 116. 
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proccdings under this BPction MnotJoning tl»f> proeocatJon of ft party to tho auit under 
8CC 470 of tho Codo of Critnmal IVocNlato ts an order mvlo by him as ft l’t^cn^lO Court, 
and ti not tlicrotoro s\il jeel to roTi<ion ly the High Court {») 


71. [S 320, 5th parn ] In executing a decree trans- 
ferred to the Collector under section 08 the 
BHinilTodicwi^*"'^ ^ Collector and lus suhorduintcs shall be 
deemed to bo acting jiidicnlly. 

■ Shall be deemed to be acting JutHcKUy — Thoed'ctof tbn proMuon wthat 

tho Collector and hia Bubordin&tc% ato entitled to tl o benefit of tbo prorjuons of the 
Judicial OITiccrs Trotcetion Act \MIlof 18S0. «hichnro a< follows %— 


ho Judge, Mftgutratc Justice of tlo Peice Collector or other person acting judi 
ciftlly eliall bo lial lo to bo Buci<l in ftnj Civil Court for anv ftct done or ordereil to be dono 
by him in tho disclisrgo of liH ju bcivl duty, whothcr cr not within tho limits of lus juri.* 
diction pro\ idcd that ho ot the time, m good faith lx lioved hinv«cll to have jurisdiction 
to do or order tho act complained of and no ofBcor of anj Courier other person, bound 
to execute the lawful warrants or orders of any aucli Judge, Sfagistmto, Justice of tho 
Pcaco Collector or other person acting judicully shall l>o liablo to bo sued m any Civil 
Court for tho execution of any warrant or onlcr, winch ho woul I lo lound to execute, 
if within tho jurisdiction of tho person issuing tho eamo 

But though tho Collector is deemed to bo acting jmbcwlK 1 o is not a Court (nl) 


72, [S 326 ] (1) \Vbcrc in any local area in Yrhich 
Avhere Court ms autho declaration uiulcr section CS IS in force 
rtM coucctSr to’suVpubhc tlic piopcrty attaclicd consists of land or 
of a share in land, and the Collector repre- 
sents to the Court that tho pubbe sale of tho land or share 
is ob 3 ectionablo and that satisfaction of the decree may bo 
made within a reasonable period by a temporary alienation 
of the land or share, tlic Court may authorize the Collector to 
provide for such satisfaction m the manner recommended by 
him instead of proceeding to a sale of the land or share 


(2) In every such case the provisions of sections 09 to 71 
and of any rules made in pursuance thereof shall apply so far 
as they are applicable 


The Court may authorize the Collector — Theso words are not imperatue, 
but leave a discretion to the Cml Court That discretion can only bo exercised upon 
matenals placed before the Court It is therefore open to the decree bolder to place 
those materials in the shape of evidence before Uie Cinl Court, and to satisfy the Court 
as well by evidence aa by argument that the proposal of the Collector is not feasible or 
practicable Tho Court should not deebae to receive the evidence offered bj the 
decree holder (o) 


(n) Empiror V AtharH Lai (1917) 30 AD 81 
3» 1 C 419 See al,o Emvtror v 
. (1016) 37 All 331 £9 1 C 89 , _ _ 

1 'D hAajican X>o, i Suraj Pratci (19 ® 47 


All 217 84IC 1031 ( 25)A A 146 

(o) Pnro ProsaJ 7oj/ V Aah Frnta I Jtay 

90il "90 , 5arrf<irn» V Hant Pattan (10 V) 
ILah 19' 68 I C 603 [F B3 
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Temporary allenatloa. — scctioo BilmiU only of a temporary alienation of 
land, and not an arrangement by whicb poasc^sion is to bo left with the judgment-debtor 
eubject to payment of the judgment-debt by instalments (p) 

A temporary abcnation of land belonging to a judgment debtor who is a member 
of an agricultural tnbo docs not come within the purview of s 10 of the Punjab Ahena 
tion of Land Act 13 of 1000 winch probibita a sale out and out (g) 

Provisions of sections 69 to 71 to apply.— Kcadmg this section with para 2 of 
*cheduIo III [Code of 1892 a 322] referred to in a 69, it is clear that the provisions of 
this section cannot be applied to a deereo which directs the sale of land m pursuance of 
acontract specifically affecting the same (r) Sunilarlv reading this section with para 11, 
sub para (1) of schedule III [Code of 1882, s 352A1 it follows that where n judgment- 
debtor esceutes a mortgage of his projierty, wbdo the property is in the management of 
a CoUector under this section, with an undertaking to put the mortgagee in possession* 
the mortgagee is not entitled to claim possesaion (s) Likewise, reading this section with 
the same paragraph, no Court can issue any process of execution agamst any immovable 
property in the management of a Collector under this section Therefore, the penod 
during which the property is in the management of the Collector under this section 
should bo excluded from the period of limitation applicable to the decree of which 
execution la refused by the Court by reason of the property having been m the Collector’s 
management (0 • see seh III, para 11, sub para (3) 


Distribution op Assets 


73. [S, 295,] ( 1 ) Whore assets aro held by a Court 
, and more persons than one Lave, before 

Proceeds of execution , , . ^ / i , i , 

Mte to be rstealir distri tlio Tcceipt of such asscfs, made appiication 

bated anoGs decree holder* . . i /-« . . . i . 

to the Court for the execution of decrees 
for the payment of money passed against the same judgment- 
debtor and have not obtained satisfaction thereof, the 
assets, after deducting the costs of realization, shall be rateably 
distributed among all such persons 


Provided as follows — 


(a) where any property is sold subject to a mortgage 
or charge, the mortgagee or incumbrancer shall not 
be entitled to share m any surplus arising from 
such sale ; 


(6) where any property liable to bo sold in ovecution 
of a decree is subject to a mortgage or charge the 
Court may, with the consent of the mortgagee 
or incumbrancer, order that the property bo sold 


O’) 

(j) 


Katliet ImI t Atuttr Jsn (18*U) AU II 
( 317 liuSra V I am I rrtHaJ 

(ll»-S) e All II t 3J 

\ / am / alUn (lO'O) I Lab 19 
b* 1 C ei'3 IF 11 1 'a a IhOa » \«. 
AlmaJ (19 ) 4 lah L. J 4*4 '1 I C 


(r) Bka’nran l-ratad r 'Va *aAa* ( If'-O) S AD 

(.) JatJaaa] T lam <al4. {I«A3) 17 al 

43 (1 L U 

(O C rMar /l«< t Uar SLoniar (Ua.) *0 AC 
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procrding^ under tins Eoction r'lncttoning the prov^ctltion nf ft pnrty to the suit undi-r 
*cc 470 of tlio Code of Criminal Pfo«><liiro « an onler mad" hy him as ft Itmcniio Court, 
ftnd H not tlicreforo subject to ro\ ision the High Court (») 


71. [S. 320, 5th pnrn.] In ovecuting n decree trans- 
ferred to tjic Collector under section G8 the 
sctbRTujIciniiJ""^ ^ Collector mid Ids subordinates shall be 
deemed to be acting judiciallj'. 

■■ Shall be deemed to be acting jndlclaU 7 .‘ — TLo effect of this provmon n that 

tho Collector and hia Bubordmales aro cntilletl to tlio benefit of tho provisions of the 
Judicial Onicers Protection Act X^ HI of 1850, nhtch arc as follou-s — 


‘ No Judge, JfagHlrftte, Justice of the Peace, Collector or other person acting judi 
cially shall lio liable to bo fluM in ftny Civd Court for An 5 act done or ordered to l« done 
bj him in tho discharge of hw judicul duty, irhctlKr or not Within the limits of hw jurt* 
diction proa ided that ho at the time, m good faith, l>elicvrd him^lf to hare jurisdiction 
to do or order tho act complaiMcd of and no ofUcar of anj Court or other person, bound 
to owuto tho lawful aaarranta or onlers of any euch Jmige, Magntmtc, Justieo of the 
Peace, Collector or other person acting judictally aball U> Iiablo to bo sued m any CTril 
Court, for tbo execution of any warrant or order, winch ho would lo bound to cxocule, 
if within tho jurisdiction of tho i-crron issuing tho r-amo 

But though tho Collector is deemed to bo acting juibfially ho is not a Court (nl). 

72. [S. 32G.] {!) "WTicrc in miy local area in which • 
no declaration under section C8 is in force 
rise courctor to stay rutlio tlic property attnclicd consists of land or 
of a share m land, and tho Collector repre- 
sents to tho Court that the pubbe sale of the land or share 
IS objectionable and that satisfaction of tho decree may be 
made withm a reasonable period by a temporary alienation 
of the land or share, tho Court may authorize the Collector to 
provide for such satisfaction in the manner recommended by 
him instead of proceedmg to a sale of the land or share. 

(2) In every such case the provisions of sections G 9 to 71 
and of any rules made m pursuance thereof shall apply so far 
as they are applicable. 


“Tbe Court may authorize the Collector.' — ^These words ore not imperat«e, 
but leave a discretion to tlie Civil Court That discretion can only be exercised upon 
materials placed before tbe Court It is therefore open to the decree holder to place 
those materials m the shape of evidence before tho Civil Court, and to satisfy the Court 
as well by evidence as by argument that the proposal of the Collector is not feasible or 
practicable The Court should not deebne to receive tho evidence offered by the 
decree holder (o) 


(n) Emperor v J.iharfi Lai (1917) 39 AM 91 
38 I C 419 See »bio Lmperor V Jikaja 
(1911)87 All 334 29 I C 89 
I'M) liluiauan Dae \ Svraj rratad (19 8) 47 


AM 217 84 I C 1031 (2S)AA , 

(e) nnnPraeadloyv /?OK (1S83) 

9C»I 290 Sartf-Iivi.v 0) 

1 Loh 102 68 I 0 603 (F UJ 
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Temporary alienation, — ^Tlm section admiU only o( a tcrapurary alienation of 
land, and not an arranpement by which poawsion w to bn left with tho judgment-debtor 
subject to piymcnt of the judgment-debt bj instalments (/>) 

A lemporory alienation of land belonging to a judgment debtor wbo is a member 
of an Bgncultural tnbo does not come within the pumca of s 16 of tho Punjab Abena 
tion of Land Act 13 of 1900 which prohibits a aalooiilamfoui (g) 

Provisions of sections G9 to 71 to apply.— Reading this section with para 2 of 
•chedulo Iir [Code of lfl92, a 322] referred to m s 09, it is clear that tho provisions of 
this section cannot be appbed to a decree which directs tho sale of land m pursuance of 
a contract specifically aflccting the same (r) Similarle reading this section with para 11, 
sub para (1) of schedule III [Code of 18S2,8 3o2A] it follows that where a judgment, 
debtor csccutes a mortgage of his property, while the property is m the management of 
a Collector under this section, with on undertaking to put the mortgagee in possession* 
the mortgagee is not entitled to claim possession (t) Likewise, reading this section with 
the same paragraph, no Court can issue any process of execution against any immovable 
property m the management of a Collector under this section Therefore, the period 
during which the property is in the management of the Collector under this section 
shonld be excluded from the period of limitation appbcablc to the decree of which 
execution is refused by the Court by reason of the property having been m the Collector’s 
management [») see sch III, pars ll, aub para [3) 

Distribution of Assets 


73 . [S. 295.] (1) Where assets arc held by a Court 
_ and more persons than one have, before 

Procfpls 0} eseculloft ^ . . 

sale to te ratcabiy dWfi tlio rcccipt 01 such asscts, Riado application 

boteO emonB decree holdcn ... <-1 . » .. . « 

to tho Court for tlic execution of decrees 
for the payment of money passed against the same judgment- 
debtor and have not obtained satisfaction thereof, the 
assets, after deducting the costs of realization, shall bo rateably 
distributed among all such persons 


Provided as follows — 

(o) where any property is sold subject to a mortgage 
or charge, the mortgagee or incumbrancer shall not 
be entitled to share m any surplus arismg from 
such sale ; 

(6) where any property liable to be sold in execution 
of a decree is subject to a mortgage or charge, the 
Court may, with the consent of the mortgagee 
or incumbrancer, order that tho property be sold 

BluT^n /-ra.ad v Skeo Saha% (1880) 5 AH 
^ Satuie (1890) 17 Cil 

» Oar Shmlar (1893) 29 AD 


VJPJ ^ T Amfrr Jan (18"0> 2 AH H 

I S17 iluan I fttkail r lam ItrikaJ 
ll«'3) C All H C 39 

(}1 SarJarni t J am PatUiK (lOM) 1 L*h 19. 
1 C 603 (F II ) i,a,n Ihtu T 

n»-S) 4 lAh L. J 4 6. 74 ) C 



250 


CIVIL rnocEDunE code. 


free from tho mortgage ot clmrge, giving to the 
mortgagoc or iucunibraiicet the same interest in the 
proceeds of tlie sale as he had in the property sold ; 
(c) where any immo^’ablo property is sold in execu- 
tion of a decree ordering its sale for the discharge 
of an incumbrance thereon, the proceeds of sale 
shall bo applied — 

first, in defraying the expenses of the sale ; 
secondly, in discharging the amount due under 
tlic decree ; 

thirdly, in discharging the interest and principal 
monies due on subsequent incumbrances (if any) *, 
and, 

fourthly, ratcably among the holders of decrees 
for the payment of money against the judg- 
mont-debtor, who have, prior to the sale of 
the property, applied to the Court which passed 
the decree ordering such sale for execution of 
such decrees, and liave not obtained satisfac- 
tion tliercof. 

(2) Where all or any of the assets liable to be ratcably 
distributed under this section arc paid to a person not entitled 
to receive the same, any person so entitled may sue such person 
to compel him to refund the assets 

(3) Nothing in this section affects any right of the 
Government. 

Changes introduced hy the section.— TUe present settion diflen from tbe 
cotti:spoiidKig8.295, C.P. C., ISSi.intliofollowuiSRspwU ■— 

1. The words, “where assets arc held by a Court,” have been Bubslituted fut 

the words, “ whenever assets are realiced sale or othericise m erecutton 
of tt decree ” This, jt is submitted, introduces an important alteration, 
though the High Court of Bombay has held otherwise See notes, “Assets 
h^ld by Court,” on p. 260 below. 

2. The words, “ beforo the receipts of such assets," have been substituted for 

the words, “ prior to the tealoation.” See notes, “Before the receipt 
of the assets,” on p. 258 below. 

3. The word, “ passed,” has been added after the word, “ money.” See notes, 

“ Same judgment-debtor,” on p. 267 below. 

4. The words, “interest in,” in cl. (b) have been substituted for the uords, 

“right against,” to bring the wordmg of that clause into line with the 
Transfer of Property Act, 18S2, 8. 96. Thn is a mere verbal alteration 
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Rateable dl8tri1}Qtlon. — The object of thw Mclion n to proMcle n cheap and 
expeditious remed\ for the execution of moncj^decrces held against the same judgment- 
debtor bv adjusting the claims of ri\^l decree holders without the nece««itj for separate 
proceedings Under the Code of 185'' (e £«0),thc«teditora\hofir8tattacKed property 
has & pnor claim to have his decree satisfietl out of the sale proceeds to the exclusion of 
other cretlitors, but now all judgment creditors who apply to the Court, prior to the receipt 
of the sale proceeds by the Court, arc entitled to share ratenblj (i) In Btlhal Pas \ 
Nufid /TuRore (tr). Strachey, C J , said . “The object of the section u tno fold The 
first object is to prevent unnecessary muHiphcits of execution proceedings, to obviate, in 
a case where there arc many decree holders, each competent to execute his decree by 
attachment and sale of a particular property, the necessity of each and every one teparatelif 
attaching and stparaUlu selling that property The other object is to secure on equitable 
administration of the property by* placing all the decree holders in the position I have 
described upon the *amt footing, and maVing the property ra/cat'ydmsible among them, 
instead of allowing one to exclude alltheothcramcfclyliecausc he happened to bethe first 
who had attached and aold the property ’’ A obtains a decree against B in Court X for 
Rs 4,000, and applies to that Court for execution of his decree by attachment and sale 
of certain property belonging to B, and tho properly is thereupon attached C then 
obtains a decree also against B In Court X for Its 2,000, and applies to that Court for 
execution of his decree hy attachment and aale of the same property attached m execution 
of A’s decree The property is then sold by the Court m execution of A's decree for 
Rs 3,000 C IS entitled to sham rateably m the net ssle proceeds, that is to say, if the 
net sale proceeds amount to Rs 3,000, A will be paid Rs 2,000anil CwillbepaidRs 1.000 
It IS not necessary to entitle C to participate m the assets that he should have giien 
nofic* to A of the application made by him for execution of his decree (*) 

CoodltlOQS for rtlt6&l)le distribution. — To entitle a decree holder to participate 
in the assets of a judgment debtor, the folloning conditions mu<t be present — 

1 The deirie hilder claiming to nliare in the rateable di«tributiun should hate 

apihtd for txteulion ot his decree to the Court ly vhifh the niseis art leld 

2 Such applicatun should have been made jnor to the receipt of the assets by 

the Court 

3 The assets of ubich a rateable distribution is claimed mu«t be assets hell 

by the Court 

4 The attaching creditor as well as the decree holder claiming to participate 

in the assets should be holders of decrees for the payment of money 

C Such decrees should base l•ecn obtained against the same judynent debtor 

Ko rateable distribution can be claimed under the section unless all the conditions 
enumerated above are fulfilled We proceed to examine those conditions 

Application for execution — ^Tbe application fur execution must be m the form 
prescribed bs O 21, r 11 (y) An application in this form «as held to be sufficient, 
although the applicant did not ash for attachment or sale of the propertt, but only 
for rateable distribution of the a«cts to be realised at tbe executi .n sale of another 
decree holder (r) It has, however, been held that an application which does not contain 
all the particulars required bv O 21, r II, ma\ act be siifiicient f ir the purposes of thi 
section (n) 


tv) See tlafonn tree V Joifndormmietit 11-.* I 
4 l-sl • 

(r) Koiewo'liv / oUer (Is i*) Jo Mid U~ 111 

(if) (lool) .5 AU 100 110 

(r) ClvKst Lai ' J»7a/ htihore tloiX) g* All 
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Court to whlcU application lor execution should be made.— Tho«e dccw holders 

nloncnrocntilleil to rateable distnliutionsiho lia^e applied foresecwtion of their deerees as 
pniMded li> 0 21, r 11 [Code of 181», a 22']to tht Coiirl bif tehifh Iheas^fU archfll {h). 
An application to the Court which pavtedthc decree to i-tsuc a preeeptof attachment tinder 
B 40, to the Court bj which the assets are held js not aiiflKient (e) Xor is an np]ilics 
ti >n to a Court m anticipati m that the decree will lie transferred to it for execution (<!)• 
The pimt In be considered under this head is whether where propertj of the *snie 
jmlpment debtor is attached m eseention of dteree* c>f more Courts than one, and the 
propertj is Bold bj the Court of the hiRliest grade, the holder* of decrees of inferior Courts 
arc bound, in order that thr\ roar be entitled to rateable distribution, to liase their 
decrees transferred to the Court of the Ingliest grade and make a fresh application hr 
execution to that Court -1 obtains a decree against 1! in the Court of a Subordinate 
Judge of the I irst Class In execution of the decne li a pmpertj Is attached bx that 
Court C then obtains a decree against It in the Court of a Subordinate Judge of the 
‘'ccond Class and applies to that Court for execution of his decree bjr attachment and 
sale of the axme propertx The proi>ertj is tlien sold bj the hirst Class Subordinate 
Judge m execution of 1 * decree, and the axle proieeds are rccencd bj that Court 
Hero the Court of the Subordinate Judge of the FiMt Class is the Court by which the 
assets are held la C entitled to rateable distribution ♦ Xo, according to the High 
Court of Bombaj he not haxing applied to the Court of the Subordinate Judge of the 
First Class for execution of the decree that being the Court bs xrhich the aaiU on 
field (e) Yes, according to the Calcutta {/). Atlshxbul (/I). I’angoon (?) and ^ladro* 
High Courts (A) the reason given being that under a O') the Court of the Sulwrdinate 
Judge of the First Class is tlw Court to determine all chims relating to the attached 
propertv and such claims tnc/Hde ehims for rateable distribution 

2 Before the receipt of the assets— The application for execution must be 
made befon Iht rteeipt of the assets bj the Court The corresponding t 205 of the Code 
of 1882 commenced as follows — 

• Whenever as»eta are rtohstd by tnie or olhennft la r«rii/ion of a dtcrtt, and more 
persons than one have, prior lo the reohzfilton, applied to the Court by which euch assets 
are held ’ 

The presnnt section begins as follows — 

here assets are helj by a Court arul more persons than one have, before the receipt 
of euch aaeeU, made application to the Court 

The word realization was rather obscure Indeed it called for several decisions 
in which the Courts had to define its precise meaning The word “ receipt ” which is 
now substituted for “realization ’ is not likely to require any judicial interpretation 
Cases of the character noted below which turned upon the vrord ' realization " are not 
hkelj to arise under the present section, so clear is the meaning of the word “ receipt 
A, B and C held each a money decree against the same judgment debtor lu 
December 1802, A attached by a prohibitory order funds of the judgment debtor in the 
hands of D [0 21, r 46, Code of 1882, q 268] In January 1803, B attached the same 
funds in execution of his decree In February 1803, D paid the funds into Court On 
the same day, but ofter payment was made into Court, C applied to attach the fond 
as property m the custody of the Court [O 21. r 52, Code of 1882, s 272] It was held 

(6) Sris/inaihnntitr v CAanJnniamar (1881) tT N l£6,iJ^jo7V JiMtum (1002) 23 

6 1)0111 198 201 77S Ctrinrfm V ITr^ar JValA (1921) 23 

(r) Sfl.iuxjr V .Irirmv (19‘’fl) 90 IC 527, (26) ' ... b, c. . o 

A C 219 . , l/l) 
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under s 205 of the Code of 18^2 thit the funds should be rateable distributed bct\\-cen 
A and B, and that C was not entitled to participate therein, aa hw application was made 
awtseguenf to the realization of the nsacts by the Court («) The decision would be tho 
same under the present section, for it is quite clear that C s application was made after 
the receipt of the assets by the Court 

It was held under s 205 of the Code of 1882 that where property la sold in execution 
of a decree, the sale proceeds arc deemed to bo realized not when the 25 per cent is 
deposited by the purchaser into Oiurt under s 306 [now O 21, r 84], but uLen the 
balance of the purchase money u paid (j) Hence a decree holder who applied for 
execution before the entire amount due from the purchaser had been paid into Court was 
held entitled to share in tho rateable distribution though the application was made 
after deposit of the 25 per cent But it was held that a decree holder who applied for 
execution after the entire amount of the purchase monej had been paid into Court was 
not entitled to share in the rateable distribution though his application was mode before 
the sale was eon^rmed by the Court under s 312 £now O 21, r 92], and the decision 
was put on the ground that the point of time when assets are realized is when the sale- 
proceeds are paid into Court, and not wlien tho sale becomes absolute (I) The result is 
the same under the present section as will be seen by substituting the word “ received ” 
for the word ‘ realiz'd ” (1) 

The High Court of Jladras has held that where immovable property is sold in 
esrecution of a decree in separate parcels, the sate proceeds arc not deemed to ho realised 
until the entire amount of the purchase money m respect of all the parcels is paid into 
Court (m) This decision was followed by the Calcutta High Court (n), but in a la*er case 
that Court held that where immosable property is sold in separate parcels, the sale 
proceeds are deemed to bo realized on the sewrol dates on w Inch they are received by the 
Court (o) As regards movables tho Lahore Court bad held that if the property consists 
exclusively of movables, and they arc sold m separate lots on different dates, the sale 
proceeds arc. deemed to bo realized on the seieral dates on which they are received by tho 
OlBcer of the Court and not on tho date on which tho last payment is received Thus if 
some of the mosables are sold and tho price thereof is received on January 5 and the rest 
are sold and the price thereof is received on January 10, » decree holder who applies 
for rateable distribution on January 7 is entitled to rateable distribution of the sale 
proceeds realiz'd on January lO, but not of those realized on January 5 (p) 

^5here property is sold in execution bj a person appointed by the Court under 
O 21, r 05, the receipt of purchase monej by such person is for the purposes of this 
section equivalent to receipt of assets by the Court The material date, therefore is not 
the date on which the Court receives the amount of the punhase monev from such person, 
but th* date on which such pwarn receives the purchase money from the purchaser (q) 

When propertj which is attached m execution of decrees of several Courts, is sold 
bv a Court of inferior grade and the sale proceeds are transferred to the Court of highest 
grade for rateable distribution, the date of receipt of assets is the date when the sale 
proceeds are received bj the latter Court (r) 




2G0 


CI\1L PROCEDURE CODF. 


lien n decree linMer ii ptxcH leaxe to Ind and tict ofl at a Court eale, there ii a 
receipt of nvxcts xxhen the rxle takw jilxce (•) In stich a eaxc the decree holder 
purchaser must share the pri>ec*d< of iht sale ratcaMv xeith the eompetinj! decree 
holders (t) , and the Court i rdermj; rateal le xlistrikuti m max make an order for the 
refund of the projmrti mate amount to Ilf* enforced 1% summary process in execution {«) 

Sale by Collector — M hero the sale u held 1»j the Collector, the application for 
execution must lie made liclore the sale proceeds are reeeirfJ lij him, thouph he may 
tend the sale proceeds to the tourl under **ch Iff, cl 9, at a later date |c) 

Sale in execution Of mortgage decree —In the ease of a siie m execution of 
n mortgage decree the xxords prixr to the sale** in clause (c) «hcw that the receipt of 
assets is the dxtt of the axle and n >t the date xxhen the money is actually received (w) 

3 Assets held by a Court — Far more impxrtant than the change effected hj 
the word receipt is the chxn,n. introduced l»x the omission of the xrords “xvhenexer 
assets are realixed Ij sole or olA*riris« in executim of a decree" and the sulntitution 
therefor of the xxords where assets are Arff hx a Court * The Cade contemplates the 
C lurt reccixnng certain nuacts and then proceeding to hold them Slone.x paid by a 
pxrntshee to the sheriiT are assets receix-ed and held hy the Court although the judgment 
debtor obtains a »ta\ order directing the nionex to remain m the aherifTa hands (xV 
The words held by the Court couplesl xxith the word ‘ realixatnn’ which occurs 
later on in the wctiin include it is submitted several kinds of assets xvbich were held 
not liable to rateable distribution umler s 295 of the Code of lB82 


Asseta available for rateable distribution —The onlr kinds of awts that 

xxcre held to be axailable for rateable distribution under s 203 were — 

(a) assets realized bj * sale in execution of a decree,” that is, sale proceeds of 
property Bold in execution of a decree (y) , and 
jbl assets realized otherwise m extcution of a decree” These words were 
held to mean assets realized from the property of the judgment debtor by 
such modes as those prescribed by s 291 [O 21 r 69] s 303 [0 2U r 83] 
ands 322 [Sch HI paras 2and7](2) This was explained la later decisions 
as meaning a««et8 realized m one of the modes txprtsshj prescribed by the 
sections of the Code (<i) The following xrerc held to be assets of this class 

(i) debts attached under s 268 [now O 21, r 46] and paid into Court by 
the garnishee (/) 

(ii) rents of property under attachment realized by a receiver appointed 
under s 503 [now s 31, cl (d) ] nt the instance of the decree holder (e) 
[The appointment of a receiver by the Court in auth a case is a ‘ process 
of execution ] , 


(ill) inonex in the custody of a public ofiicer attached under s 272 [now 0 21, 
r 52] and paid into Court by that officer [d ) , 


Jt) Mohni t 


ioonntnx ttW X 

1 !C 3S5 e 2 , 

, V (19») S7 tat 


809 

(?) PttrsftofamrflUrx 5 iroj6AnrtAi(188n ® Tlom 

588 Copal Dai x CAumbi (1886) 8 Au 
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(f) Fint V Da/iadMir OinffA (1899) 26 
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(it) inon<?\ rcilueil m cxrcntian of a dccrMliehl 1>J the jitdjment debtor 
ncninst nnother, where snrli decree w ‘tttached and realized under 
O 21, r o3 [Code of 18SJ, 8 273] (e), 

(\) iuone> paid under O 21, r ft*!, to the officer conducting the «ale to stop 
the sale (/) , 

(\i) monej raised hj the judgment debtor bj prnate alienation under 0 21, 
r 83, and paid into Court (j) 

(tu) the 23 per cent deposit paid bj a defaulting execution purchaser which 
has not, under O 21, t 86 been forfeited to Goa ernmenl (h) 

Assets not available for rateable dlstrlbntlon— As*ets not realized by 
sale or otherwise m execution of a decree were not liable to rateable distribution under 
8 295 The following are instances of assets held not to be realized by sale or other 
wise in execution of a decree within the meaning of s 295, and therefore not subject 
to rateable distribution under that section — 


Cases undei s 295 of the Code of 1882. 

A — Purshotamdata \ Surajbharlht (1882) 6 Bom 588 — ^lonevs paid by a judg 
luent debtor under arrc»t under s 230 of the old Code [now e 55, proviso 
4] to the ofGcer arresting him in order to secure his release were held to be 
assets Dot subject to rateable distribution Sir Charles Sargent, CJ, 
said “ Section 295 . must .. be reail as if the words from the property 
of the judgment debtor ’ were inserted after the word realized The 
proTisions contained iii sections 291 (0 WI r 83), 30 j [0 WI, r 00] 
and 322 [now Sch III paras 2 and 7 the latter para corresponding with 
s 323 of the old Code) are all modes of realizing assets from such pnijierty 
otherwise, than 1>> sale, and are sufficient to account for the 
introduction of that expression into section 29o The effect of the above 
decision is that to constitute a realization with tlie meaning of s 295 it 
must be either a realiiation b\ a sale in execution under the process of the 
Court, or it must be a realization in one oflht othtr inoJta etprtsalj/ presented 
by Ihe aecfiona of Ike Code 

The correctness of the reasoning m Purakoinmdaaa case seems to ha\e been 
doubted m Manilal \ Aon/itAoi (<) where Sr Lawrence Jenkins ( J, 
said Pniiia facie the word realized implies that priperti has (•oen 
eomerled into or obtained in cash or some other fonn aaailahle fur innne 
diate distribution and there is notlimg in the word itself which reiiuires 
that that process should take place as the result of any ulternr proceeding 
in the course of execution But it was Ihe leading case under the < Id 
section, and it was followed in cases B C. 1) and E t<elow 


!)(, s CAiinn. (Issfi) $ \n fi7 f.lliwmg case A— Af met pail int 
(oiirtba the judgment debtor under a 275 < f the old fo«lc fn w O WI, 
r '>5 (a) ] 1 1f pavmenl of the amount due to tli" decree h I ier at «h »e 
instance ihp pnipertv was attached was lield to l-e an a«set m t aiaiUt !e 
f ir rateable <lislnbuti n the reason pucn t>ein2 that the m lies was n t 
realized from the propirta f tlie ju Ijrmeni-uebic r 
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C —Seif liiii \ iShib Chiimier (18^) 13 C*1 223 f)llo«ing ca-v A— .1 obtnmed 
a decrrc for moncs against R li» i>rr»prrt% attached in execution 
of the decree C liien ohlained a decree for mnne\ ngunst D, and applied 
for attachment of It a aaid property , a warrant of attachment wa? Hsiied, 
hm the propert% woi not actually attarlicd J) then fih d Im petition m 
ins<)I\enc\, and a onler wna made The Official Assignee then 

paid into Court the amount of A a decree, and the prop rt\ was released 
from attachment C then ap)ilied fir rattahle distribution under e 203 
of the amotint paid into Court Itell that C was not entitled to rateable 
distrihiitinn Treiehan, J , Mi< 1 I do not think that in this ra»e the 
monc\ was realized nut of the proptrtv of the jmlcment debtor . I 
think that, hj *aah or otherwise' means hj Mle or hy other process of 
execution provided form the C»il I’roeedore Code * 

D — Pro»onnotnoyi \ SretnaalK (IS'll) 21 Cal 509— In this case ‘»ale, J, said 
that the rule dediicible from eases A and C svns that ‘ to constitute a 
realization within the meaningof sectim 29 > it must be either a tealizati n 
h\ a sale in executim under the i rocess <f the Court, or it must be a 
realizatiin in one of the otlier modis crprcs«fy j n-scribed b\ the sections 
of the Code 

E — ^ tbiidlainyn \ J iitu/ (1003) 23 Mad 3'sft follow inp eases A, B, C and D— 
^IcmeJ8 realized bj a judgment debit r b\ a private sale of hw proprtj 
ottacbed in execution of a decree agimit him and paid b\ him into Ctiurt 
under 8 27o of the old Csxle [now O X\1 r 53 (a)] for pij-ment of the 
amovint due to the decree bilder at whose instance the properts waa 
attached were held to Ik assets not axaiUble fur rateable distribution, 
the reason given being tbit though there was a realization of assets the 
realization was not m one of the modes tijrts^ly prescribed bt the 
sections of the Code 

Ao/«— The onl^ dutinction between cases B and £ is that in CB*e E the 
judgment debtor obtained the inonet bt sale of the attached property, 
while m case B li« obtained it without anr sale 

It IS submitted that the assets m coses \ B C and E should under the 
present section be treated os assets available for rateable distribution 
The fesf under the present section is — 

(1) whether the monej's of which rateable distribution is claimed are 
assets held by the Court , and 

(2) whether thej base been realized or obtained m execution The scope 
of the new section is wider tlian that of the old one (j) See below, 
notes under case F 

Cases under the present section 

In the following cases which were all decided under the present section it 
was held that the moneys held bj the Court were not assets available for 
rateable distribution within the meaning of the section — 

F— Soralyiv Rola (1911) 36 Bom 166 12 I C 911— Money paid into Court by a 
judgment debtor under O XXI, r 63 (a) [Code of 1832, s 273] for payment 
of the amount due to the decree holder at w hose instance the propert j wos 
attached has been held not subject to rateable distribution under tlus 
section (This IS the same as case B above ) Sir Basil bcott CJ.said 'In 
(i) Itara%Sahay fau/ur TtaAmffntms) 40CaI 619 6 " 18IC 839 
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the reference to the coats of realization, wo have an indication that the 
legislature contemplatcdthattho a«scts referred to ahould bo assets held m 
the process of execution If wo were to hold that money paid into Court 
under Order XXI, rule 65, was assets held by tho Court within the mean 
ing of section 73, we should bo only nullifying tho provisions of Rulo 55 , 
for, there would bo no inducement to any judgment debtor to procure a 
payment mto Court o! thoamount of tho claim of his attaching creditor if 
the money could at onco bo absorbed by rateable distribution amongst a 
number of other creditors ” This assumes that tho word ‘ realized ’ means 
realized by sale or other process of execution expressly prescribed by the 
sections of tho Codo as was held in cases A, C, D and E It is submitted, 
with respect, that the words “ sale or otherwise ’ which occurred in 8 295 
of tho Code of 1882 having been omitted in the present section, the inter 
pretation put upon those words in cases A, C, D and E can no longer govern 
cases arising under tho present Code All that is necessary under tho present 
Codo 13 that (I) there should bo assets held b> the Court, and (2) that such 
assets should have been realized or oUaintd in execution proceedings [see 
the observations of Sir Lawrence Jenkins cited m case A above] It cannot 
possibly be said that monej-s paid into Court by a judgment debtor under 
stress of execution under 0 21, r 55 (a), are not assets obtatntd m cxe 
cution proceedings It w indeed ditScult to see how this view of the sec 
tion nullifies the provuions of 0 21, r 55, for money paid into Court 
under r 55 may bo held to be assets subject to rateable ilistribution, end 
jet full effect may be given to r 55 There is no reason why because a 
particular payment may operate to release the person [see case G] or pro 
]erty of a judgment debtor from attachment, that pajment should be 
applied for the benefit exclusively of the decree bolder at whose instance 
the person or property of the judgment debtor was attached Moreover, 
the object of 0 21, r 55 is not to afford any inducement to a judgment* 
debtor as 8uppo<icd by the Court in Sonibji v Kala All that 0 21, r 55, 
saj 3 is tliat the circumstances mentioned in els (a), (b)and (c)of that rulo 
shall have the effect indicated in the rule As to tho argument ba’ed on 
the costs of realization, it cannot possibly be said that no costs were 
incurred in obtaming the monejs from the judgment debtor The decision 
in Sorafji r Kala has been disapproved by the High Court of Madras (I) 
It has also lioon disapproved by Pratt, J , in a later Bombay casev— AafA 
tnnl X Maniram (() As to the first of the two grounds on which tho 
decision in Sorabjt \ Kain was based, namclj, that the money was not 
realized m jirooesa of execution, Ihatt, J, said that it followed the cas<s 
decided on the words * saloorotherwiso, which were held to mean sale or 
CptbcT pro«s^^ of exeevAvew tipsttdjj ptwvidjsd for uv tVie V>wV that \t 

was too restrictive a constnictioii under the amended section (m) As to 
the second ground, namelj, that to allow rateable distribution of money 
paid into Court under O 21, r 55. would be to nullify tho provisions < ( 
r 55, the learned Judge said I also venture to doubt the correctness of 
the N-cond reason ttrder \XI, rule 53, operates effectively where there 
IS one docrs'C holder If there are a number of decree holders, there u n > 
scope ( w tho rule for the judgment del tor has no roolire far pasing off 
one jiulpmcnt creditor when the wame jruperts is liable to re-attacbe<l 
I \ the others To allow one decree bolder to lie paid iff in fall when the 
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projiirtN i« in^ufTiciint lo <li«cliftrp. other judgment dtl Is miaht jioMibt/ 
1)0 unduo prcfirvnee and iloimt tbo oljoct n! the seetion which H e<iua! 
distribution ot all Iho moniiv recoived m osocution Apam wh^ should 
a judement creditor, who^o attachment has i*-cn remored under Order 
\\I rule a'l, be in a hotter position than a judi.ment-cre<litC)r who las 
t aVen the trouble of I ringing tl c proj«crt x to sale lAstlj , if the roonei paid 
under Order \\I, rulo 53 to remoso an attachment i« not arailalle for 
mlealle ilistril ution then a /orti ei mnnea paid to stop a sale under 
OnW \\I rule M. would afso not l>c so awaiUlle But e\en under 
the old section it was a«*ame4l Ir Cliarles S.»rgcnt in Purt^ntlamdi) s 
case [ca*e A, p Sfil) tliat monev |>ai 1 to stop a sale l« availal le for rateal le 
di*tnbution So that the interpretation put upon tie section in Sora'jt 
V Aoffi maVes the new section more re^tnctive than the old one. an 1 this 
IS not what the Legidaturw intendeil The derision m Fnrn'jt v halt has 
al*o been dissented from !»% the Calcutta High Court in Aoor \fa/iomrJ r 
iiM>imin(n) Inthat ca*el’ankm J sail The moncs.pai 1 with wliat 
ever motive if paid to the Court is pat 1 upon terms of the Code whatever 
thev mas lie These ttrms, ns 1 read section 73, has-c been laid down so that 
distinctions in the form m whi<h execution has licen had, m the preciw? 
extent to which execution I as l#en allowed to run m the exact source or 
pem-iH of the fund in Court are now no part of the definition of the asrftj 
that ore subject to di tril ution rateal It The ol jeet of the new Code in 
using larger Unsuage can nnivlic to avoi 1 anomalr To introduce a distinc 
tion on the strength of the tv-fHaMnarrs of 11 e ywvment or the purpose 
of the debtor, is I think to cut down the language and intention of the 
CckIc upon a principle which m inapplical le to the subject matter and 
which if applicable is tctt difficult to impl\ The same view has been 

taken in later deci ions of the same Court (o) In a later BooliaT 
cs«e (l) Mirza J refu ed to follow tl« opinion of Scott C J, in 
T /fo/o on the ground that it was obiter 


In the Madras ea«c alove referred to (5) it was held that monei-^ paid mlo 
Court under O dl r 83 (3) were a««ct9 liable to l,e distributed ratcabli 
within the meaning ot this section In the cour-e of the judgment how 
ever the learned judges rwnt to the length of observing that the asset* 
referred to in the pre ent section ncc 1 not l« aSiCts obtained m esecu 
tion proceedings Thi» indeed i* an extreme new and it was di*»ented 
from bv Pratt, J the learned jadee holding that the reference to the 
CO ts ol realization and the position of the section in the Code at the 
end of Part II on Execntion led uresuatibU to the conclusion that the 
as«ets to be available lor rateable di tnbution mu t have been obtained 
in execution (r) The new taken bv Pratt, J , i« it 13 submitted correct 
In a recent Calcutta ca«« Rankin J , took much the same new as 
Pratt J (a) The learned Judge said If for example a defendant 
IS made to par into Court the amount of the plaintiffs claim as a 
condition of getting an adjonxnment, it does not follow from mr reading 
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of section 73 that other mditors could claim to share Nor could they 
under 0 dl, r 6ii where funds in Court are themselves tho subject matter 
of the execution ’ 


G — ityi V>niT$aj ^ Jl <t A GriAnm A Co (1917) 10 Bom L R 274, 39 I C 
023 — ^lonoy paid by a judgment debtor under arrest under section 65, 
proviso 4, to tho officer arresting him m order to secure his release is not 
an as^ct subject to rateable distribution [This case is the same as case A ] 
Macleod J* said H appears that the section was only intended to 
applj to assets teah'td by Iht salt of property attached This view of 
the section it is submitted w not correct If thia view were correct, 
money paid to stop a sale under 0 21, r G9, and mo ey raised b^ pruate 
alienation under O 21, r 83 would not be assets subject to rateable 
distribution But c\cn under the old section it was assumed bv Sir 
Charles 8irgent in case A that such monies were available for rateable 
distribution It cannot possiblj be said tbat the present section is more 
restricted m its scope than the old section See also the observations of 
Rankin, J , m A oor hlakomt^a csss cited m case F above 

H— \a<Amal v Mantram (1919) 21 Bom L. R 975, 53 I U 699— A obtained 
a decree tor money against B and in execution of the decree 
took out a warrant for attachment of the movable property 
of S under 0 21, r 43 The bailiff entered Bs shop and showed 
the warrant to B and pointed out that if the money were not 
paid he would scitc and keep in his custody the movable property 
in hia shop D then paid the decretal amount and costs of cxe 
cution and sheriffs poundage Upon these facts Pratt J expressed tho 
opinion that the money having been paid under stress of the warrant (1) 
and the warrant being a process of execution the money was an asset 
available for rateable distribution uithm the meaning of the present 
section The learned Judge, however, fell bound by the decision of the 
Appellate Court in Sorabjt v Kata [case F], and held that the money 
was not subject to rateable distribution 

I — CAisufal V ToiarmuU (1921) 2(JCWN IC9,70TC 539 ( 22) A C ID— In a 
monej suit by A against D Be properly was attached before judgment 
and then released on C standing secunt) for the amount of the claim 
The suit was ultimatelv decreed and 4 applied fir execution whereupim 
r* dei**«itcd the amount of the dectve in < rturt On that ver> dav just 
l«eforv the depo«il was made D an therdecree holder applied forevecuti n 
o1 bis decree It wos beld that the nionevs deposited bj tbe surelv were 
assets hel I lij the Court within the meaning of this section, and D was 
intitled to rateable distribution 


J— / 


o*^fr rases «ee — 


<> 21 r j 2 n tes 


O ts r • r tes 


Trl ntv 

Am untdiieintle lei ree 
Ratral 1 di tnl uti ii 
I r pSM lent I* the te 

IVl> It 11 ' rl 


hu I le r— rateab'e 



2G6 


CIVIL PROCEDUnE CODE. 


Compcntation vnder Lnnd AttiutaiUon Ad, IS'>I — CVjmpcrualion «lepo«itc<l by the 
Collector jn Co«rt uniler 31 of the Land Aequioitun Act, 1801, hat been held to 
be “ assets held bj the Court ” (u) 

4 Decrees lor tbe payment of money. — it » onl^ holders of dtcnu for 

tht Twymenl of inomy that arc entitled to a rateal Ic distribution under thw section 
V hat H a decree for the p-aa-mcnt of money uithin the meaning of this section ! Ve 
proceed to note the ilecisions — 

(i) A decree for the payment of mesne profits w a “ decree for the payment of 
money mthin the meaning of this section, notwithstanding that the 
amount of mesne profits has not jit been ascertained The holder of 
such a deeree, who has applied for attachment under O 21, r 42 [Code 
of 18^2, 8 2''»] IS entitleil to a mleable distribution withothcr decree* 
holders under this section (t) 

(u) A deeree upon a mortgage, which enables the mortgsgeo to realiie the 
aranimt of the mortgage-ilebt 'from the mortgsged properties and from 
tht dtftndanta jtrtonatly' was held to be a ‘ decree for the payment of 
money within the meaning of the old section hy the High Court o! Cal 
cutta in Uart \ Tara Praaannn VwIAe/ji (ir) In that case the Court 
said Everydecree bs nttue of winch money is pai-able, is to that extent 
a decree for money within the meaning of the section, ercn though other 
relief may be granted by the decree (e j? , sale of mortgaged property] , and 
the holder of such a decree is entitled to claim rateable distribution 
with holders of decrees for monev only (*) Pollowing thc«e ob»er 
sations, the High Court of Madras held that where a decree upon a 
mortgage directs the mortgagor to pay the mortgage-debt to the mortgagee 
within the period fixed by theCourt, and prondes that m default the mort 
gaged property should bo sold, and Me balanct »/ any thould bt recoienf 
from the inoiiyri<jor, the decree was one ‘ for the payment of money 
inthin the meaning of the old section (y) In subsequent cases, how* 
ever which turned upon the meaniug of the expression * deeree for the 
payment of money which occurred in see 230 of the Code of 1882 [now 

8 48] the High Court of Calcutta dissented from the Madras decision on the 

ground that tbe decree m that case was not similar to the decree in Hart 
V Tara Praaanna MuLherji, the decree in the latter case containing a 
distinct order upon the mortgagor personally to pay the amount of the 
mortgage debt (a) The decree in those cases was similar to the deeree 
in the "Madras case, and it was held that the decree was not a ' deeree for 
the payment of money’ within the meaning of see 230 of the Code of 
18S2 The decision, it seems, would have been the same if the Court 
had been called upon to interpret the same expression m see. 20o of the 
Code of 1882, and the observatioiis in Hart s case set out above would have 
been regarded as mere obiter dicta The Allahabad decisions bearing on 
the expression ' decree for the paymentof money ' in sec 230 of the Code 
of 1882, are also to the same effect (a) There is little doubt that if these 
High Courts were called upon to decide whetlier a deeree of the character 
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in tlie Aladrn^ case n “decree for the pa 3 Tiient of money ” vithm the 
incanme of this section, thej ^ould Jiold that it was not In any ctent 
the Aladrns decision cannot he sustained under this Code see O 21, r 20 
(ill) A decree directing the payment under sec 90 of the Transfer of Property Act 
[now 0 34, r G] of the bilincc of the mortgage debt remaining due after 
pa\ nient to the mortgagee of the nett proceeds of the sale of the mortgaged 
property is a ‘ decree for the payment of money’ mthin the meaning 
of this section {b) 

(iv) A decree directing the payment of money by a person does not cease to 
be a decree for the payment of money ao far as that person is concerned, 
merely because it directs, as against another person, the realization 
of the money claim from niorlgaced property Thus a decree against A, 
B and C, which, so for as A and £ are concerned, is a decree for the 
enforcement of a mortgage by sale of their property, but which does not 
direct the sale of any specific property belonging to C, is as regards C, a 
decree for the payment of money (c) 

(v) A judgment entered up under sec 8C of the Insolrent Debtors Act is a 
money decree (d) 

5. Same Judgment debtor.— Tbo protisions of fins section ao not apply 
unless the judgment debtor is the same Where the holder of a decree against (ko 
or mart penom applies for a rateable distribution of the assets realized from property 
beloncing to one o/aucA persons, the application IS one for the execution of the decree 
against the aame judgmeiil debtor 

lllutlralton 

A obtains a decree against A, and attaches 4 s property in execution of the decree 
}, who holds a decree against I and B, applies for execution of Ins decree by attach 
ment and sale of -1 s property attathed m execution of \ s decree Y is entitled under 
this section to share m the procceils of the sale of 1 s property it is immaterial that 
1 s decree is against B also and that the decree might haae been separately executed 
against U Shumbhoo ^ath v Ludynatk (I8S3) 9 Cal 920, Grant \ Subramanian 
(1809) 22 Mad 241, Delhi and London Dank \ VneoKenanted Stretet Bank (1888) 
10 All 33 


Similarly, whore the holder of a decree aeainst one person applies for a rateable 
distribution of the a««ets of that person realized from properts l)el >ngint to that 
person and another such application w an application hr the execution of a decree 
acainst the same judgment debtor 

lllutlralton 

\ obtains a decree against A, II and C, and attaches in execution of the decree cer* 
tain properta belonging to 4, B and C jointls } holds a decree against 4 alone 1 is 
entitled under the prosi'iins ol this section to a proportionate distribution of the a-'cts 
realized b\ the sa! of the joint properta ao far as thea represent the share of 4 m that 
properta bimilarla. if ] held a decree aiminst 4 and I), he would ).e rntitletl t > a rate 
able di tributi in 'f the assets so far as tliea rejiresenleil tbe share ■ f 4 «n<l /. in the 
projXTta Oir.f.l.a sAim (I'llS) 30 hal oS3 . Co«i Lai y B,r Lt/a lur (fut.,} j: Ml 
l'>8, roinTHorA/in \ (I<Kl3) 28 Mad IT*! \o' r4A/ii (I'ni.,) 29 

lV>ni "2'' Tlu-i wen di^-i i ns Under sec 2*15 of the t nle if l^'2 Tbev have 
Usn f .11 we I un ler llr I n. nt ( elr in //■««■«« a P 28 fiom L. It. 


y L nfjmirii ||*^l ZS 

t LoPf on I irI I t mrffrtnamitl 


(l‘")10All SS 


(S) tnr|. 

Mat .1 

(r) ani 


(/> /• 
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Eights or Government not affected— \ ju«igmMit debt duo to tho Oo^-n i* 

entitled to precedence In execution (r) 

Attorneys lien — ^Tlio W'ctton dots not npplj to n solicitor « common Uw Inn for 
coHts Thiit lien not ndected li\ ll»e attncliinrnt of tlio dccTcx) (ir) 

Rights created by this section not affected by Insolvency.— An onler 

mxdo undtr tins mction for ratexWo ili^tnlmtion n not nffecteil by the jn^olxcticy of 
the judgment htor to tljo mnVini* of tlio order lint the order xidl 1 a' eon 

fined in it^ oi>erM)(tn to the ii««et< of the judgment debtor irnli/ed »;> In ih" dnU of it e 
ortlfr of tilj" linihon , nx^et^ rerilired afltr tin «L\to of the order «if Adjudication uiU xe^t 
in the Ollicixl AMigticc (r) 

Abpeal — An order mndo under lliwNiimnU not n}ij«nlftt>le nnloM all the con htion» 
enumerated in fl e 47 nro jn-^nt (y) Dno of (hoMi conditnmi h that Ih® /juejUon 
decukd tij Uic Court i-litnild Ikj one uliieli aro^ UtwiTn tlie parti"* totl® tail, 
that 11, lAtuecn tlm judgment debtor on the one hand and the decret holder on fb® 
cither (s) Hence an order inado under thia eeetion determining a ijueation Iietueen fir® 
r»(xd dftrrf Aofbri in which the judgment debtor had no interest docs not fail withm 
Bcc J7 and no second apjjeal Im from wich order (u) Ibit if the fiiu«tion determined 
bj the order aro-o not onl\ lictween riaal decree hohhn*. 1 ul alio lictween the judgment 
ilebtor on tliei one hand and the ihcrfc hoblera on tlie other, the order would 1« within 
8'c 47, and would Iheteloro bo apyiealable Jf») 

Revision— As to rcMiifin fce the unelermentiontd emei (r) 

Rl:sISTA^*cE TO Execution. 


74, [S* 330] Where the Court is sntisfied tliot the 
holder of R decree for tlic po'isessioii of 
c.wancatoexeciitKn immovahlc pTopcitj* ot that tlio piiTcIiaser 
of immovahlc property sold in execution of a decree has 
hccii resisted or obstructed in obtaining possession of the 
property by the judgment-debtor or some person on his bchali 
and that such resistance or obstruction nas without any 3^^®^ 
cause, the Court may, at the instance of the dccrcc-holdcr or 
purchaser, order tlio judgment-debtor or such other person 
to ho detained in the civil prison for a term winch may extend 
to thirty days and may further direct that the decree-holder 
or pnrclmsor be put into possession of the property. 


See 0 21, tr n? lO-l 


Ir) Sferrl/ifji of Slate ^ Lombay Landmt Coj 
(isns) 6 11 u r -J 

(lO rMji 1 Jtll i (ID’T) SI Bom 6S5 lOo 
I C 383 (27) A 1) SH 
(i) Wentuli'in i Tjiiwinl (1000) 27 IWI S51, 

OfficinJ JJpfi’irff n/rflujofe T J ^nirffrrontit 
(I0i2) 42X11(1 I J 801. CSI C XI. (— ») 
A 'I 31 

(j,) 1 • 

<*5 ' ■ . 


II 510 ( 2_) \ 31 00 Xaiif 

J lfllli it ii(>m I K SOJ 13 
JO A It 2S. , .I4«ile;>ru 1 ( 
Itlll) 61 Him 473 IJJ I C 
\ II Sof) 

(») Su-i/ji ^ Jfati (1012) 36 B.r 

' ' ‘ J njnA 0/ JTniTflN' 

f 7*^1 
(c) 


(31) 
158 12 
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m the Mnilns cti'e was a “decree for the pijiuent of nionej ” withia the 
mesntng of this eeetton, Ihej would liold that it was not In anj event 
the Madras decision cannot be sustauicd under this Code tee O 21, r 20 
(ui) A decree directing the psvmcnt under see 00 of the Transfer of Proportj Act 
[now O 34, r 6] of the balance of the mortgage debt remaining due after 
pavmeiit to the mortgagee of the nett proceeds of the gale of the mortgaged 
property la a “decree for the pajanent of monej " within the meaning 
of this section (6) 

(iv) A decree directing the payment of monoj hj a person does not cease to 
he a decree for the paj-nient of nione 5 so far as that person is concerned 
morelj because it directs, as against another person, the realization 
of the money claim from mortgaced properts Thus a decree against A, 
D and C, which, so far as A and B are concerned, is a decree for tho 
enforcement of a mortgage bj sale of their propertj, but which docs not 
direct the sale of anj specific property belonging to C, is as regards C, a 
decree for the payment of money (c) 

(v) A judgment entered up under sec 86 of the Insolvent Debtors Act is a 
money decree ('/) 

5 Same Judgment debtor— Tho proiuions of this section uo not apply 
unless the judgment debtor is the same W here the holder of a decree against lico 
or more persons applies for a rateable distribution of the assets realized from prop rty 
belonging (0 one o/ sueft persons, the application IS one for the execution of the decree 
against the same jucf^menl deKor 

JUuKralton 

A obtains a decree against A and attaches 4 s propertj in execution of the decree 
3 , who holds a decree against A and D, applies for execution of his decree by attach! 
ment and sale of 4 s propertj attailied m execution of \ # decree 1 is entitled under 
this section to share in the proeeeils « f the sale of A s projictty , it is immaterial tliat 
1 s decree is against B also and that the decree might lm\e ln?en separatelj cxfciittd 
against if Shuinlhoo ^ ath \ Luckynnik (l$S3) 9 Cal 020, Orant v ^ubratn/intan 
(18911) 22 Mad 241, Delhi and London BanL \ L ncot'nnnte I Aertme /j/nC 
10 All 35 ' 

’'imilarh, where the holder of o decree against one person applies fra rateal Je 
distribution of the assets of tliat jierson realized from propertj lielonginj, to t|at 
I'ers m and another such application is an application for the execulun of 
against the fame judgment debtor 

IHuftralion 

\ obtains a decree against A, If and C, and attaches in execution i f thi* 
tam projxrtj bel inging to A, B and C jointK 3 h Ids a decree n|.ainsl A al iie y s’ 

entitled under the proM'ions of this sectun to a propirti nate diitribiiti n r f i| 
revlizcd bj the sale of the joint proixrtv so far as thev represent tl *. sliart i f 
properts ^ ,( j J,e|d a decree azainst 4 and B he would le « ntitle.J ^ 

able di'tribiilion of the assets so far as tliex represeiilcd the shirt i f | ami B ( 4 t' 
proprti flurfcah V (l‘Kt3)30CHl 5''3. Ca»i Lnl \ Bir J ,hn lur nn 
I5'<, rarnsn/irAon 1 SutromiBKi (1‘»'I3) 20 Mad ITI Chhr.lnM \ \«/ " 

Horn "2s Th<s< wert deei*ions under sec 295 cf the t <«le < f Jsst^ M 2V 

Ixen f II i«ed under ll e p-e»i nt { wje in Z/iisseia i / jj^ 

J/«7; 1 /.»«i (i...| J J aj 

10 iVuVflsl* r i«t 1 /« M <I 5 • I Sl.uijjj 
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78. m 1 C 222. (’2f.) A P T.O und C It 31..! Chttl'j^rv K It S V. ChiUjnr 
{1^27) ”> Pans 757, J07 1 C If, 9, ( »<i) A U HO In Unlrntr Lnurie d Co r 
Ja'iuntilh (lUl'i) •42 Cal ], 27 I C fil4, it wa^ dnulttcd wliptlier the earlier deci-Mona 
wro nfleeted l>j the jnlroiliiftJ ’n in the |,r««ent aectj of the word “ J>as«od ” winch 
dul not occur in the Code of 18<t2 /Wmer iairrM .t Co t ./niirnort (1013) -42 Cal 1, 
£7 1 C 044 

Dtcrte ngtinst Ugtl rt/ rtimt'xhr* oj judjincnf dfthyr —The High Courts of Bombav, 
Matlras and Calcutta haai held that if a decire is ohtninril hj X apain«t D, and bj ) 
after Bs death ncunst its lepal representatne, the judcinent debtor is not the same 
and the present aeclnn does not spph (e) There is a dictum in a Calcutta case (/), 
that a decree against a dtf ndant persrnalh and a decree against the same defendant in a 
representative character are not decrees against the same person, but the observatun 
svas not intended as a considered decision {g) 

Clauses (a), (b) and (C) — ^The first paragraph of tins section and clauses (a) 
and (h) base reference to sslca In eeecutiin of simple money decrees Clause (a) 
declares the incoinpctente of a mortgagee or incumbrancer as such to share in anv 
surplus proceeds when propcris w sild eiihject to his mortgage or charge But the 
alternatue is aflirded to him bv cl«u*e (1,) of consenting to the properts being sold 
free of his mortgage or clinrge, m which case the Court maj give him the same right 
against the sale proceeds as he liad against the property Clause (c> has reference to 
a sale in eaecution enforcing an incumbrance, but in dLSlributing the sale procewl* 
the discharge of 8ub«cf\ucnt (and not prior) imumlirancts is alone ta).eft into 
account {h), hut no pasment can W made to a subsenucnl incumbrancer if the 
mortgagor challenjes its eet«tence or validity (i) In eases coming under clause (e) the 
application for execution must be made prior to the $nU of the propertr (J} fbni* 
pate 0 34, t 13 

A curious use was sought to be made of clause (b) in the folloirtogcase Z7 mortgaged 
Pfoperti to A A sued to enforce the mortgage, but the Court holding that £ ha 1 no 
title to the propertj granted A a simple mone) decree A filed an apphcatim to execute 
the mono decree During execution proceedings Ji became entitled to the propertj 
by succession /I hejiered that imdersec 43of the Transfer of Troperlj Act the mortgage 
had become eflectise lie therefore withdrew his application and filed another applies 
tion for execution by wav of realixati m of Ins supposed charge under s^c 43 This was of 
course disallowed as the decree was a simple money decree He then sought to treat lus 
fipplicatlon as an applicati m for attachment and sale of the property reserving ft charge 
on the sale proceeds under sec 73 (1) (b) This the Court disallowed fts it was diverting 
the execution proceeding into an enforcement, not of a money decree but of a mortgage 
decree (f) The Court did not decide whether sec 43 was at all applicable, and it maj 
be noted Ihst sec 43 does not apply after the contract of transfer has merged in a decree 

Claims for rateable dlsttlbatlon of assets — These claims are claims enforceable 
under an attaihment within the meaning of Bee C4 See notes to see C4,“Explana 
tion to the section ” 

Attacbnient before jadgmeht — \ decree holder who has caused property 
to be attached before judgment, is not entitled to share in a rateable di'tribution of 

10 

ff) 

V« Jahar lal Lnl 'a S ntfarl (IffUl^ 34 C 
w X 2fl4 130 1 C 2’',t30>A C 


i«j Jtnn y ununinfu IIS's.,) o au ooo oc« 
si o Vm I \ hirh in (1801)) 12 AU 518 
0> XffeAxi V JIiflAii (102 ) 40 All 638 lOl 
1 I 503 ( ’7) A A 467 
0) JMrMmvo v P/n/f/ l ll’l.o) Horn I Jt 
1001 11103 53 I C B92 

(i) Coin Anif.nl \ Pnmni nlhnn (l!)30) 53 Jfad 
«•» J231 C 386 I 30) A JI 133 
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the sale proceeds of that propertj, unleM he «flrf jiulpment, * /n»Ii 

tion for esecution under 0. 21, r 11 [0>de of l8Si, •. 2'1'>) O .1 h, r III* ‘"If » I I**"'., 

8 490] does not touch the point (/) 

SQh-seC. (2) : Suit for refund^Thr 8e1icme /.f this dial !< IIk 

Court RS a matter of administration todisfril/utr tlx* e»«rt« »/i'rrfiliri/ to uhst i« in at th' 
tune to be the rights of parties mthoul this di<tril>tili <ii |Hij»»f1In(r » inrnliuh*' adj'i" 
dication as to those right*, srhieh maj W aMlswqnefill) re adj'ul'd )ii a mil l/Mugl.t 
under the penultimate paragraph of the aeetlm (m) f-u'h a suit l< shlnally a i'dl f >f 
monej had and reeened, and tlie period of limitntion Is ih/e# jtnrs ihe d*l< "I 
the receipt of the assets bj the defmdant (ii) Hie »ijU I« In/ ofi' / /r in'/r.ey /</««/ 
reeeiicJ, it would be premature if it were brought l-ffon tlie uioix-y# sun ii'tmllj /•nl 
to the defendant. A mere or*r for the payment of moniy iin<l/r ll<>- Is »• » 

sufficient to found the actum (o) 

Suit by luhifqutnt tivirlgiyt* to woirr InUnet of monty rtuUtnf hj »ilt ui tir u fil 'f 
mortqnqe—X mortgages his property lo A lie then mortgagss th> »«»o< 
to B SubBequentU he executes a further charge on the projerty In fsi»,nr of A A 
sues X on the first mortgage, jommg /iasa ilefemlant, and obtains a i|/'n' mi th ui'itt 
gage The property is aold in execution of the decree and a buhnn nf Its Ig/XKi i»( )< li 
remams after satisfying A't decree is deposited m Court A th< ii nbtalns a «li i »»< f ir 
sale on the further charge and m execution of the deerw draws out tb« bajiu'' 
deposited in Court B is not joined as a party to tins suit, nor is any n jtjx gin u tn 
him that A was drawing out <>! Court the balance of Rs IS.txXt // ll»ii ems A to 
recover the amount drawn out by A. that is. Its 12.0fl<> Suih a suit Is n«l mi 
under sub sec (2), and the period of limitation applicable to the Hint w IJ y< ars ini<l> i 
art 132 of the Limitation Act Tlie auit is really one to enforii paym* nt of m m* y 
charged upon immosable prop rty witlim the meaning of that Rrtnl< (7 ) 

Declurfltory $Ult> — is a decree holder claiming under this wdioii <iiliil< I 1 > 
file a suit for a declaration that another decree holder is not intithd to rilnilh 
distribution, and for an injunction restraining luin from receiving piymuit, hf/rr du 
tnbution of the assets by the Court, or is he bound to wail until actual ili'lrlbiiti'ui 
IS made and then sue for a refund T In a Madras case fy), Sadasivn Ayyar, J , cxjin Kr« I 
the opinion that ho is entitled to sue for a declaration 

IllQtllry as to the validity of decree — ^Tbere is a conflict of opinion whotlur oil 
a claimant’s objection that a decree obtained by another claimant « collusne, that is, 
obtained by the latter in collusion with tlie judgment debtor, the Ctourt has power to 
inijuirc into the salidily of the decree Tlie High Court of Calcutta (r) has held that it 
has On the other hand, the High Court* of Madras (*) and Domlay (f) hare held tliat 
it has not The latter s lew, it is submitted, w correct If a ( ourt executing a decree has 
no power to go Whind the decree Jece notes to * 38], much less has a Court acting under 
the provisions of this section (i/| 
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Rights of Government not affected— v ju.ij.mpnt <ieit due to tim Crovn » 

J entitled to precidenco m execution (t) 

Attorneys lien — ^Tlio urction iloc s not opplj to n solicitor a common liw hen for 
costs That hen is not affected 1\ the attachment of the decree (le) 

Rights created hy this section not affected hy insolvency.— \n order 
mndo undir this section (or rnteaUo distrihution m not affected h) the m^oUcncs of 
tho Judgment debtor aid in/ /»nf to the making of the order 15ut the order "ill lio con 
fined in Its operation to tho a««et9 of tho judgment debtor realized up to the d itt of the 
orthr of a Ij idieihon a««el* realiied njtrr tho ilatc <f tho order of ncljudication "ill scat 
m tho Officnl A’lugnec (a-) ’ 

Appeal — \n order mndo under thuocetionis not n; penhblc unless all the conditions 
cmimerated in a^c 47 arc j resent (y) Ono of thoso conditions ii that tho question 
decided hj the Court should Ije one whieti aroeo Utneen the parties to tie suit, 
that i«, hciwocn tht judgment debtor on tho one hand ami the dcciw holder on the 
other (z) Hcnec an order made under thw section ihtermining a <juc<tion between tio> 
rntil decree holJtrg in "Inch the judgment debtor had no mtertst does not fall "ithm 
sec 47 and no second appeal bee from aiicii onler (n) But if the que«tion determined 
bj tlic order aroie not onl\ ljct"-een riral decree hohlem. hut al«o l>ct"een the judgment 
debtor on the one hand and the decree holders on the other, the order would lie mthm 
8"C 47, and would therefore bo appealable (fc) 

Revision — As to roMnon *eo the undermentioned 00*0% (r) 

IIesist.UiCe to Execution, 


74 , [S. 330 ] WTicto tlte Court is satisfied tfiat tlie 
„ ^ , holder of a decree for t!ie possession of 

ei'mce oMccuton nnmovabto property or that the purchaser 
of immovable property sold m execution of a decree has 
been resisted, or obstructed in obtaining possession of the 
property by the judgment-debtor or some person on bis behalf 
and that such resistance or obstruction was vithout any just 
cau«;e, the Court may, at the instance of the decree holder or 
purchaser, order the judgment-debtor or such other person 
to bo detained in the ci\tI prison for a term vhich may extend 
to thirty days and may further direct that the decree-holder 
or purchaser be put into possession of the property 

See O 21, rr 97 103 


(v) Seerelnru of State \ Detbaj LanUrtg Coj 
(186S) 5 n JI 0 21 

(lO Tnbji V Jetha (Ifl- ) 51 Bom {155 105 
I C 383 ( "T) A B 512 
(i) JlQtea'ton v Durrant (1900) 27 Cal 8S1 , 
Ogte nlltete rrroJTanjort'r ^ tnlotanata 
(19 2 ) 12 Mad L J 301,631 C 512 
A 51 31 

(V) • ’ 

(0 


I C 510 (22) A M 99 Tutanm 

<1911131 liotn h R 502 131 I C -37 
<31)A n 5- aAu/rtppai Garsa^'M 
( 1821 ) 55 B<m 4 3 123 I C 817 (31) 
A B 3a0 

(6) Sontj* \ Kola (1912) 35 )3om 150 1- 
I c 911 tlvah of Aanfl ajnr » 
r<«An/n /{rfj, (1916) 29 SLid 5 0 -J 
I C 231 




(a) Balmer intrrt* <t Co v Jad math (1914) 4’ 
Col 1 27 I 0 814 Jariiifta I«»a 
laralnnni (19’2) 42 Mad L J 4*3 67 
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PART in. 

Incidental Proceedings. 

CoMAnssioNS. 

75, [iVcip.] Subject to *sucli condi- 
ro^"ion*s^“^ tions and linutations as maj be prescribed, 

the Court may issue a commission — 

(a) to examine any person ; 

(b) to make a local investigation ; 

(c) to examine or adjust accounts or 

(d) to make a partition. 

The geoeral jMwers of Courts m regard to coromiMions hare beeo summarised in 
this section Tho detailed prorisions are set forth in O 2C 

76, [S. 385.] (1) A commission for the examination 
of any person may be issued to any Court 
(i^ot being a High Court) situate m a pro- 
vince other than tlie province in ^\hlch tho 
Court of issue is situate and ha\ing jurisdiction in the place 
in which the person to be examined resides 

(2) Everj* Court receiving a commission for the exa- 
mination of any person under sub-section (1) shall examine 
lum or cause him to be examined pursuant thereto, and the 
commission, when it has been duly executed, shall be return- 
ed together with the evidence taken under it to the Court 
from which it A\as issued, unless the order for issuing the com- 
nussion has otlieruisc directed, in winch case the commission 
shall be returned in terms of such order. 

Soo O ^ 0 , r 4 

77. [Acir ] 111 lieu of issuing a commission the Court 
m.av jssiie a letter of request to examine 
a residing at any place not ^vithin 

British India. 


Ifltfr of 
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JorisdlCtlon —A suit agatn*t the Secretar} of State for India can onK ho brought 
In tlio Court within the local limits of •who«w jurisdiction the cauvs of action aro«o The 
words dwell or ' reside, or * cari} on business ’ or jicrsonalt^ work for gam 
which occur m sees 10, 10 and 20 of the Oxl« and cl 12 of tho Letters Patent do not 
®PPly lo Ih® Secrctarj of State in Council (•) 

Information exhibited by Advocate General,— The power of the Adrocate 
General to exhibit information m the nature of actions at law or bills m equity was 
expressly declared bj acc 111 of the East India Company Act 1813 [53 Geo 3, c 155] 
and kept alire h} acc 2 of the GoTerntnenl of India Act 1833 [3 & 4 ill 4 c 85] and 
again bj sec 1 of the Govemrotnl of India Act 1853 [10 A 17 \ jct , c Do) and by sec 29 
of tho CoTemraent of India \ct l8o3 [21 A 22 lict c 100] now merged m sec 114 of 
tho Government of IndiaAct 1015 [6 and 0 Geo 5 e Cl] As tl eCovemor Generalm 
Council was precluded bj sec 22 of tho Indian Councils Act 18CI [24 A 25 1 ict , c C’] 
from legislative interference with the provisions of ant of the enactments above quoted 
it was thought that acc 41Gof the Code of l8S2(noweub section (1) of the pre«ent section] 
m so far as it excluded mformation exhihiteil by the Adi ocato General d d not compre 
hend a full and accurate atntement of the law on tho subject Aecordmgly sub 
section (2) was added to show that the power exists and is not affected by the section 
Appeals — Tho rule laid doivn in this section applies al*o to appeals (/) 

80. [S 42-< ] No suit shall be instituted against tlie 
Secretar}* of State for India in Council, 

“ " or against a public officer in respect of 

any act purporting to be done by such public officer in lus 
official capacit}*, until the eviration of two months nevt 
after notice in witing has been, in the case of the Secrctai} 
of State in Council, deh\ercd to, or left at the office of, a 
Secretary to tho Local Go^ ernment or the Collector of the 
district, and, in the case of a public officer, deli%ered to him 
or left at Ins office, stating the cause of action, the name, 
description and place of residence of the plaintiff and the 
relief which he claims , and the plaint shall contain a statement 
that such notice has been so dch^e^ed or left 

Changes in the section — This arction oorresponds with sec 421 of tho Code 
of 1882 The words any act have been substituted for tho words on act and 
the words by auch public oflicer for the words by him See notes below 
liotice to Secretary of State 

Provisions of tbls section imperative — ^Xho section is a matter of civil procedure 
and cannot be eaid to be subject to section 6o of the Government of India Act , see 
note Scope of section under section 79 The section is exp! cit and mandatoiy and 
admits of no imphcat ons or exceptions (fc) The language of this section is 
imperative and absolutely debars a Court from entertammg a suit instituted without 
compliance witli its provisions If tho provisions of the section aro not complied 
With the plaint must be rejected under O 7 r XI (d) (f) 

() Doja n i Serrelnry of (1S87) 


(D 


(*) linagrkan t v Secre ari/ of State (19 ) a* 
I t 338 51 Bom ■ 5 10* I t -a 
( ) A PC 1 6 

(n Boehth t r Semtary of State (190") Sj 
All 187 Jagadieh hand a v Debendm 
pmtnd (1931) 5S Cal 8a0 13" I C 6-i* 
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Object of notice —The object of the notice required this section is to give tho 
Secrctsrj of State or the public officer an opportunitj* to reconsider lus legal position 
and to make amends or «ettle tho claim, if so adnsed. without litigation (w). 

Notice must be given after accrnal of cause of action — A notice given before 

the cause of action has arL'Cn is invalid (n) 

Devolution of defendant’s Interest upon Government pending suit— No 

notice IS necessarj if the defendant a interests devolve upon Government during tho 
suit, « j , a private railway company 13 taken over by Government, for then the suit 
has already b°en instituted (o) D>it if the suit was instituted in a Court which has no 
jun«diction to tr^ a suit against Government, and the devolution occurs after tho 
plaint has been returned for ptesefttation to the proper Court, notice is necessary (p) 

Sufficiency of notice. — In some caw a liberal construction was put upon tho 
section and it was held that a notice is sufficient if it substantially fulfils its object in 
informing the j rtics concerned of the nature of tho suit to be filed ( 7 ), and that a 
notice IS not invalid merely because it is given by two out of three plaintiffs (r) Rut 
since the Privy Council judgment m V Seerelmj of State ( 5 ) stnet complianco 

with the terms of tho section has b^en enforced and a notice given by one of two plaintills 
has been held to be insufficient (f) Again m a case where the plamtiils father gave 
notice and then plaintiff filed a suit after the father’s death, the notice given by the fath< r 
m respect of the <aiDe cause of action was held to be insufficient (u). 

It IS essential that the notico should stale the names, descriptions, and places of 
residence of all tho plamtifis. Hence where a suit was brought by sixty three plaintilTs, 
but tho notice contained the names, descriptions and places of residence of only two of 
them. It was held that the notice was insufficient ( 1 ) 

If the public officer sued is a receiver appointed by tho Court, tho application for 
lease to sue the receiver docs not dispense with the necessity for notico (w) 

Waiver of notice — it m competent to the Secretary of State to wane noliro 
and he nnj lie estopped bj Lis conduct from pleading tho want of notice at a Jato sfago 
of the trial Thus where the SecKtary of State took objection to tho sufficiency of iiotKo 
m his WTitten statement, but ratted no i«suo on tho point when issues were Kittled, ami 
took no objection during tho trial, the Court held that another defendant was not com. 
potent to rai'O this is>uO at a later stage as tho Secretary of State had waned notice (r) 


Notice to Secretary of State — Mbereasuitistol^cinstitulcdagnmittho S.cro. 
tary of State for India in Council, notice to him under this section must bo guen in nil 
coscJ, whether tho act in respect of which tho suit is to bo brought purports to bo done 
by him in hn c<ip<jcily or not The uonls in resjcct of any act purporting to 

bo done by such public officer in I>w official capacity refer to tho public officer and not 
to the Secretary ol State Tho awbstrtwnon o! tho words by such I'ublic oftictr" 
for the worth by him ” which occurred m the coiTe«ponding sec 4.11 of the Codo of 
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18S2 maVca the point quite clear If n mltrAj n on ne<l hj GoiemEoent a tuit in respect 
of R claim against the Itailuay i^<ItnlnMt^atlon Dnist l»e hrousht against the Secretary 
of Slateaflernotiee under this acelioit(ji) Jfotiee ©i a claim to the Bailway Administra 
lion under sec 77 of the r.ailwass Act Oof 1800, tloes not dispense with the ncces-sitj for 
notice under this section to the Secrctarj of State (i) 

Notice to public ofQcer— Act purporting to be done In official 

capacity, — The present section ■conesponds with ace 421 of the Coilo of f8S2 except 
that the word ‘ anv has been eultstituted for the «onl “an,” and the words 
such public otficer ' haie been aubstituterl for the non] “him" Aeconhng to the 
concise Oxford Dictionarj, to “purport” m this context means to “be intended 
to eeeni Appl^m^ this meaning, the words “an% act purporting to Ix) done 
hs such public officer m his ofhciiil capacity ' mean any act “ intended to 
seem to l»c done by him in his official capacity (a) If the act was one 
Kiuh Qs IS nnlinardy done h? the officer in the counie of his official duties, and he const 
dered himself to Ijc acting as a public officer and desired other persons to consider that he 
uaHsuacting the act j learjy purports to l>e done in Ins official eapaeits “ withiti the 
ordinar\ meaning of the term ‘ purport (h) In ft cft»c where the Official Rcceieer 
of the Calcutta High Court waa sued (or negligence in that he failed, to colh«t rents, 
RanVin, C J , held that the section applied to non feasance as well as to misfeasance 
and referred to the definition of the Hord act m the (.encrolClau«es Act as extending 
to illegal omissions (r) 

Notice to the Secretary of Stale must be giren in all cases iiAiilcier th* chciracttr 
o/Me may be {<i) but notice to a public officer is to be giien m those cases only 
where the luit is m respect of any act purporting to be done by such pubtie officer in 
his official inpaeity ” It follows that notice to a pubhc officer is not necessary where 
the act done b\ him is nor hit sphere o} ifHtiti Thus where a public officer 

tool, possession of property wjiicli he bad no autbonty to ecite and was sued for trespass, 
it WAS held that the suit was not against him m his official capacity, but as a prirate 
individual and therefore no notice vras necessary («) So aNo when aniniesfisatiDg 
police officer assaulteil a witness {/) or a sub-overseer was assaulted by his superior 
officer and the suit was for dsin«g“s, the act conapUined of was not an act purporting 
to be done by the defendant m his official capacitv, and therefore no notice was neees 

(p) notice is necessary when the aiul is not m respect of an act done by the 
public officer, although he is made a defendant, os when a Collector is made a party- 
defendant for the protection of the titlo of a minor (A), or when the suit IS against the 
Official Trustee for the detennination of the nghts of beneficiaries to trust funds m his 
hands (i), or when the Official Assignee, as representing the estate of an insolvent, is 
made a party in a aoit for declaration of title and no act of the Official Assignee is 
complained of except an object ion to the entn of plaintiff b name on the recotd of 
rights iJ} 


The decisions are conflicting «s to whether notice is necessary under this section 
when a pubhc officer acta inolo ^de.tbat is, maluioualy or didionwtlj. it being held in 
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some cases that it IS not (I) while m others that it IS (/) necessary The former proceed 
on the ground that an act done niafafide bj a public ofiicer cannot be said to be an “act 
purporting to be done bj such public officer in oj^ciaf capacili/ ” Tlie latter proceed 
on the ground that the section makes no distinction betueen acts done bona fide and acts 
done ina/a/<fe and that notice is necessary in everj case where a public officer puiports 
to act in A IS ofiioal capacity Thus a suit against a police officer, for liaMng searched the 
house of the plaintiff, dragged him to the thana, and detained and kept him in confine- 
ment for several hours maliciously and without cause could be filed according to the former 
view without notice because the officer haaing acted iHegaUy and in bad fiadh could not 
be said to have acted in Aia capacity as a puWic officer («) Similarly, m a suit against 
a District Magistrate and two officers of Police for conspiracy and malicious arrest and 
search, it was held that the suit was one in winch the public officer was sued in respect 
of an act done in bad /ailA and tLorefore no notice under this section was required (n) 
On the other hand, in Jogendra A nfA Roy \ Pnee (o) w here the plaintiff sued a District 


distinction between acts of this kind done inadvertently or otherwise ” Following the 
above decision, the High Court of Allahabad in a suit against a Police Officer to recover 
certain books soiled by him in a search, said that if he seircd the books, which was 
denied, he did so m his capacity of Police O/licerand tliat notice was necessary under (his 
section (p) In a case decided by a Full Bench of the Madras High Court(;), A sued B 
and attached before judgment certain wood belonging to B Thereafter the village 
munsif sold the wood for arrears of revenue due from B though there was no necessity 
to sell the whole and after retaining the amount due for orrears of revenue handed over 
the balance of the sale proceeds to B, although be hsd knowledge of the attachment 
Thereupon A brought a suit against the village munsif for damages, alleging that the 
munsif had colluded with Rand paid the balance to him The Court found that 
the munsif was aware of the attachment and that he dishonestly and fraudulently 
paid over the balance of the sale proceeds to D On the question of notice under this 
section, the Full Bench held that the munsif was entitled to notice under this section, 
although he acted mala fide m the dischargo of his duties The latest decisions of all the 
High Court* arc in favour of the view that notice is necessary even if the act is done mala 
fide and it has been held that notice is necessary when a suit is filed against a Police 
Ofticer for malicious prosecution (r) In this connection it is vi-e!l to recall the dictum 
of the Privy Council m Bhaychand v becretary of ftMe (s) that the section admits of 
no implications or exceptions 

Suits on contracts and tolls — Tlic High Court of Bombay had held in a senes of 
cases that the requirement of notice was limited to suits on tort and that no notice was 
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ncccs^irj m suits founded on contract {() In Pra^iHii ^ Itonncrjfe[u) I’anl in, C I , 
said * It IS, no doubt, brondlj sptnking, true tliat such a sectinn ns this is not intended 
to npplj to actions cz tonlto'tn and there are other cIbssps of nctions no doubt mIucIi 
do not come nitbin the mmiung of the expression ‘ in resj>ect of anj act purporting to 
be done h^ such juibhcoflictr in lus olliiial tapicit)* Tlie lenm«d Cliicf Justice then 
referred to the tase of '^harping(on\ Fulham Quanl ani{t) In that ease the guardians 
were undera public dutj to siipptj a reecismg house forjuKir children and had cmplosed 
a builder to alter a mansion house so ns to make it a nceii mg house for the children of 
paupers The guartlians ncre eueel hj the hutidor on the contract with him Fanrcll, 
J , held that the (,uarelians were not aubject to a special perioel of limitation proMdeef 
be the Public AutKoritica Protection Aet, lb03, Ixcntisc it w ns a breach of a private 
contract that was compUmed of and that it was not a complaint b\ a number of 
children or bya member of the public in tespecl of a public duly In another Calcutta 
cast (ii) the Section was hold appheablo to a suit to enfuri-e a mortgage by a common 
manager under sec flu of the Penga) Tenancy Act 0 of 1885 

Declaratory stilts — ^Xbe section applies to suits for a declaration (z) 

Suits for Injunction — Ther© was a conflict of de uions as to whether the section 
applied to Huits where the relief claimed was a jwrpetual injunction This is settled by 
the Pn\-y Council judgment m Bfiagchand v Aemfary of &late (y) approsnng Calcutta, 
Madras, and Allahabad decisions (z) that the section and the corresponding section 
of the previous Codes should be strictly complied with and that they are appbcable to all 
forms of action and all lunds of iclicf fho Prii^ Council occrruled Bombay decisions 
that no ooticQ was necessary in a siut for injunction against a public officer or even 
against the Secretary of State when the act to be restrained mi^ht occasion serious or 
irreparable damage (a) Indelicenngthcjudgraentof the Board ^uc«unt Sumnersaid 
‘ To argue, as the appellants did, that the plamtifis had a right urgently calling for a 
remedy, while sec 80 is a mere procedure, is fallacious, tor sec 80 imposes a statutory and 
unqualified obligation upon the Court So, too, the contention that the ‘ act purporting 
to be done by tbe Collector in his official capacity m respect of which the suit was 
begun was lus threatened enforcement of payment u fallacious also since the dlc^^ahty, 
if any u in the order for recovery of the tax If th a was valid there was nothing to be 
restrained Hence though the act to be restrained is aomcihuig apprehended m the 
future the act alone m respect of which the suit lies if at all, is the order already 
completed and issued In a Bombay case it was left open whether li with notice of a 
suit the intended defendant proceeded to act in aucha way as to anticipate a hostile order 
of tba Court in the intended suit, the Court Could restore the status quo ante on an 
interlocutorv apphcntion before the trial (6) 

{() - / p » »« TT _ (jg ,) 50 J,D2 '5 11. 173 («4) 

(«) 

{«) (1901) 2 Cb 419 

(to) Jotindnxmohnn v i (193S) 59 
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(I) Chhananlal v Crileaor of Knra (1911) 35 
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Application nnfler Sch U. para 17— Notice not necessary.— An application to 

file an agreement to refer a depute to arbitration, though registered as a suit, is not a 
auit and notice is not neccssarj " hen the other psrtj w the Secretary of State (c) 

By what name pabllc officer to be sued —The amts referred to in this section 
are suits against the public officer fiersonallj in respect of acta done in his official capaeit} 
The public oflicer cannot be sued by his official name unless he la a corporation sole (d) 

Death of complainant after notice hot before suit —Notice is gieen by a under 
this section to the Seeretarj of State of a proposed suit A dies before the institution of 
the suit The notice by A docs not enure fortlie benefit of his legal representatiie, and 
he must give a fresh notice under this section before instituting the suit (e) 

Amendment of plaint — it here notice of a proposed suit is once given, it ls not 
necessary to gi\e a fresh notice of tiro months if the plaint has to be amended omng 
to discovery of facts not mthm the plamtid s knowledge at the time of the institution 
of the suit (/) But no amendment mil be allowed if the eilcct of the amendment is 
to conicrt the suit into another of a dillerent character, e j , a suit based on negligence 
into one based on nuisance In such a case a fresh suit must be brought after giving fresh 
notice as required bj this section (g). 

Notice to Collector.— A Collector is entitled to notice under this section of a 
suit lor damages in respect of an act done by him m his official capicity as agent of the 
Court of Wards, but he u not entitled to auch notice if he is sued or joined &s a party 
not bj reason of any act purporting to be done bj him in his official capacitj , but merely 
for the protection of a minor s title <&) 

Notice to Cantonmeat Committee —A Cantonment Committee constituted under 
the Indian Cantonments Act, 1880, is a “public officer within the meaning of tbu 
section (i) 

Municipal Council— Notice not necessary —a Jiumcipai Council » not a public 
officer and no notice is necessary »hen a suit is filed against a Municipalit} (j) 

Notice to official Assignee — The Official Assignee is a public officer, and ho 
IS entitled to notice under this section before a soil is filed against him m teapect of any 
act purporting to be done by him in his official cafiacity (t) The same rule applies to 
a Receiver appointed under the Provincial Insohency Act, 11*20 (I) But no notice is 
necessary when the Official Assignee or Receiver is made a party to a suit to realize a 
charge on the proi>erty of the jnsoUent which has vested in him and no act or omission 
on the part of the Receiver is alleged (w) The Rjmbav High Court had held that no 
notice uas necessarv in a suit to restrain an Oflicisl Receiver from selling gcMids claimeil 
by the plaintiff fn) , but as staled above this case has been overruled by Privy 
Council lo) The Lahore High Court has accordinglv held that m such a case notice 
IS necessary (p) 
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Kotlce to receiver necessary — reecuerapi^intril m a «uii h a public oSTw 

and H entitled cren alter lin dtvi) at^ to n tticr Kforc a suit » fled agajiwt him for acts 
purporting to bavo bren done in liH ofi «al tapacitj (5) 

Notice to Official Trustee — Tlj lO of Ibo OfRcial Tmdees Act 2 of 1913 It 

13 enacted that n thing inree 80 of tie Oxle ahaUfippI^ to ftn\ auit against the OSicjal 
Tmste© m «huh no rehef « claimed against him 

Notice to Administrator General — Bj wc 4l oi the Vdmmwlrator r.encT4l a Act 
1 f J 913 It 13 enacted thn nothing in eec SO of the CmSe ahall apply to anv suit against 
tie \dmini3trntor ( cncral in which ho rehrf H claimed against pertonally 

Notice to common manager appointed under sec 95 of the Bengal Tenancy 
Act 8 of 1885 — Such a manager i« a pnbhcftfbccr within thn mronJngof Ihwneclion and 
he IS entitled to n tire under this ecction (r). 

Limitation — in eomputmi; tlie period of limitation pre^enbed for A suit under Ibu 
serti n the period of the n itio* ahould be excluded (a) 

Place of snlng note to Fcc "Oabaic Jonidictinn * 

81. [Ss 427 428 ] In a suit in'^tituted against a public 
tscnrit n ir « srmt officcF m Tcspcct of any act purporting 

rer.en.ui.rri«n« to bc tloiic by bim 111 bis ofTicial capacity — 

(a) tho ciefcmlant shall not be liable to arrest nor Iiis 
property to attachment otherwise tlian in eNGCu- 
tion of a decree, and, 

(b) where the Court is satisfied that the defendant 
cannot absent himself from his duty •a’lthoiifc 
detriment to tho public scr\*ice, it shall exempt 
him from appearing in person 

otherwise than in execution of a decree — The object oi cUuse (a) »* *«> 

exempt a defendant who la a public otBcer from mesne arrest and hia property fro**! 
mesne attnehment See O 27 r 8 


82. [S 429 ] (1) Where the decree is against the Score 
tary of State for India in Coimcil or against 
rxocaiion ot e«r« ^ piiljlic officcF in lesptct of any such act 
as aforesaid, a tune shall be specified m the decree mtlua 
which it shall be satisfied , and if the decree is not satisfied 
mthm the tune so specified, the Court shall report the ca=e 
for the orders of the Local Goxemment 


(2) ‘Execution shall not be issued on any such decree 
unless it remains unsatisfied for the penod of tliree months 
computed from the date of such report 
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SiMT*? in Autn*? Avn m cm .u. mn'it FonM(..v \M) 

Xatim Hri.fK‘» 

83, 430] (I) Alien piionucs residing m liritisli 

India with the jiennis^ion of the (Jovernor 
(Joneral in ('oiincil, and alien friend*', mav 
File in the Courts of Hntish India, as if they were subjects of 
Ills Majesty 

(2) No alien enemy residing iti British India without sucli 
permi'sion, or re«idingina foreign country, shall sue in anv of 
Filch Courts 

Cr])h)\atwn — E\cry |)erson residing in a foreign conn 
trj’ the Goscrnmciit of whicli is at war witli the United King- 
dom of Great Britain and Ireland, and carrj'ing on business 
in that country* without a license in tliat behalf under the 
hand of one of Ills Majesty’s Secretaries of State or of a Secre 
taiy to the Government of India, shall, for the purpose of sub- 
section (2), be deemed to l>c an alien enemy residing m a foreign 
countrj*. 

All^n enctoy.— An in who (tfc flt«n *-nrniM'« «•<• »h«> iimlemifntionrtl envn (() 

Allen enemy residing In Qritish India with permission of Government or 

India — A nicd • petition in the Attaliaind Ilipli Court lir )U(licinl aopiration ngaiixt 
lier hatband The partioa ncrc Orrtnano, and th^ iirtttinn illoil uhilc Fiichiul 
n-avat war uitli Corman) Atthctimi of fihni; Ihr prtitinn A vas residing in Lucknan 
apparently «ith the perniissiun of tie (•osrrnment of Iixhn while her husband was ill 
Germany After filing the petition. A applied for on nrdrr directing the summons 
together with a copy of the petition to l>c sent to the Probate Dirorce and Admiralty 
Dituior of the High Court in f ngitnd for tran'miKion to the Joreign OfTict. for eertice 
upon the respondent The Court granted the application (u) 

Limitation — Where the right of alien enemies to sue is suspended by an order 
of the Government, the period during which the right h suspended h not to be excluded 
from the time prescribed by the I imitation Art for (I e suit (t) 


When foreum Mate, in., 84. [S 431.] (1) A forcigu State may 
sue m any Court of Bntish India 

Provnded that such State has been recognised by His 
Majestj’ or by the Governor-General in Council . 


Provided, also, that the object of the suit is to enforce a 
private right vested in the head of such State or in any officer of 
such State m his public capacity 
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SS t C 3 4 

( ) Aixll I \ Joi^eph (1917) 89 All 377 39 
I L 863 

(r) De iKh A> alwht Unii V n ra Lnll (mO) 
46t*l i"ft 47 I t 398 
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Notice to receiver necessary. — A m a suit u a public ofiiccr 

ami u entitled, c\en alter bw discharpo lo notice Wfore a suit u filed acamst him for acta 
purporting to haTc been done in Ins official capneit} {q) 

Notice to Official Trustee.— Rv 16 of the Official Trustees Act 2 of 1013 it 

IS enacted that nothing in see. 80 of the Ctde shall applj to anj suit afninst the Oflia'l 
Trustee in nhich no relief h claimed amnst him personalK, 

Notice to Kamlnlstratot -General.— By «« 41 ol the Administrator C.encraVs Act, 
3 of 1913 it 13 enacted that nothing in sec SO of the Code shall apply to any suit against 
the Administrator General m nhich no relief w claimed against him personally. 

Notice to common manager anpolnted onder sec. 95 of the Bengal Tenancy 

Act 8 of 1685. — Such a manager l« a public officer within the meaning of thii sectijn, and 
he H entitled to notice under this section (r) 

Limitation. — in computing the penod of hmitatinn presetihed for a suit under this 
section, the period of the notice should be excluded (») 

Place of suing. — Pec note to sec 79 aboxc, “ Junsdictmn.” 


81. [Ss. 427, 428.] In a suit instituted against a public 
Eiemrii'^a trom *n«.t officer in Tcspoct of any net purporting 
ana done by him in bis official capacity — 

(a) the defendant shall not be liable to anest nor his 
property to attachment otlienvise than in execu- 
tion of a decree, and, 

(b) tvbeTc the Court is satisfied that the defendant 
cannot absent liimself from liis duty without 
detriment to the public scridce, it shall exempt 
him from appearing in person. 

•• otherwise than in execution of a decree.”~The object of ciau>e (») » to 

exempt a defendant who is a public ofijcct from mesne arrest and his property from 
mesne attachment See O 27, r 8 


82 . [S- 429.] (1) ‘Wlieie the decree is against the Secre- 

tary of State for India in Council or against 
Expcutho of d«ife ^ public officer in respect of any such act 
as aforesaid, a time shall be sjiecified in the decree mthin 
which it shall be satisfied ; and if tbe decree is not satisfied 
within the time so specified, the Court shall report the case 
for the orders of the Local Government. 


(2) Execution shall not be issued on any such decree 
unless it remains unsatisfied for the period of three months 
computed from the date of such report 


(?) rrHiartiii V 

\\ ^ 0*1, i: 
(r) 7 >ni 1/(1 (ft it ■ 

t W ^ 13«. 
\ J cftatimofts 


I Mmorfandm (tSIO) 34 C 
23 1 C llH, I 3lt) 4 C rS7 
. Dth Karajan {I 9 I 9 J 24 
, 53 1 C T47 . Jatin Inmohum 


104. {*32) 4 C STa 

(.) limitatiUl Ut 1W3 « 15 (2), 'O'?* 
railmi ^ J im Shaiu'k ft M 
r B DO S 2 p IHT 3 - I C eoo 



mils IT)JM If.\ «T\TI‘< MW ‘Jll 
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SiiT*? in Allis*' AMI nv on acwinm- rniMic.v and 

Xatim IU'Up*? 

83. [5* 410] (I) Alion iiieiiijcs rc'sifling in J^ritinli 
Indn «ith tin* |Knnis**ion of tho Go^crno^- 
T.TT.i.n^ (Jpnf*ral in Council, and alien friends, may 
Pile in tile Courts of Hntisli Indn, as if tliey Mere •subjects of 
His Mijesty. 

(2) Xo alien eiumv ri siding in Hiitisli Indn Mitliout such 
pernu'sion. or n «iding in a for« ign country, shall «ue in any of 
such Courts 

/.>;j//rjio/ioji — Inery fierson resHlmg in a foreign coun- 
try* the Co\crnnient of mIiicIi is at Mar Mith the United King- 
dom of Great llritain and Ireland, and carry'ing on business 
in that country Mithout a license in that behalf under the 
hand of one of His Majesty’s Secretaries of State or of a Secre 
tary to the Go\ eminent of Indn, «hnlb for the purpose of sub- 
section (2) be du nud to be an alien entinj residing in a foreign 
countiy 

Allen enemy — t ul ■ nmili n m-** Uo «inilfn Knti n< il envs (0 

Allen enemy residing In British Indh with permission of Government of 

India t ri ii A i" titi n III tl < MIaI nio I llikl < iri I r j ulicml hcpirnti ii nsniii't 
her huAbanil Tie inrti a i*<rt < ritiAii- an I tl« i»tiU n ivaa Iilc I iiliil tiidind 
Am at nar nitli ( ormant \t lie turn < ( tiling ll e {xiiti n I kaa reii Imp in I nrkn ti 
appanntiA nitli t> c {n riniAAi n of tie 4> >\eriii lent < f In in while her huAbind was in 
German) \fler fihnfi tl e petition A applied for on < rdcr directing tie summons 
together inth a etip) of the petition to Ik* sent toilelVobate Divorce and Adnnrnlt) 
Diiision of tl r High Court in I ngland for tran«im<«ion to the Joreign OfTce for sertice 
upon the respondent The O urt granted tl e ap| lication (h) 

Limitation — Mhere the rigl t of alien enemies ti sue h Bu«pended bj an order 
of the GoAernment the period during wl icli tl e ncl I ia suspended is n t to lie cvclu Ic 1 
from the time preseril'cd b) tlic I imitati n Act fur tie suit («) 


84 . [S 431 ] (I) A foreign State ma} 
sue in any Court of British India 


Procidcd that such State has been recognised by His 
Majest) or bj the Go^e^no^ General in Council 


ProMded, also, that the object of the suit is to enforce a 
pri\ate riglit \csted in the liead of sucli State or in anj officer of 
such State in his public capacity 


SS 1 <. J 4 

( ) ^ j r A Jotfpl (1917) 3D All 377 39 
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(2) Ever}’ Court shall take judicial notice of the fact 
that a foreign State has or has not been recognized by IIis 
Majesty or by the Go\ernor-General m Council 

Foreign Stclte — Tlic Cmlttnl SamaHthan in tlu' H^drrabad State is not a foreign 
Btate (k) 

Sub section (l) proviso (2) — ^TLe wcondproM^o to the corresponding sec 431, 
CPC 18S2 ran as foil )«« — 

Pro\idcd that the nl ject of the suit w to enforce the prirate rights of the head 
or of the eubjfcU of the foreign State 

The language of that proTfo was liahle to I e construed as conferring upon the head 
of a foreign State a general poncr to litigate in respect of the pruate rights of his subjects 
Such however, was not the ol jett and the language has accordingly been modified to 
make it clear that the object of litigation by a foreign State must be the enforcement of 
apriinte right a ested in the head of the Mnleorinonoflicerof the State ns suclu 

Private right vested In the head of a State— That » those pnrate rights 
of a State that must be enforced tbrougli a Court of Ju*tice as distinguished from its 
jiohtical rights (r) 

Foreign State as puintl^ —A smt by a fomga State must be brought in the 
name by vbicli it lias been recognized by IIu ^^aJe^ty (y) 

85, [S *132 ] (1) Persons specially appointed by order 
of the Go\ernment at the request of any 
ed^/oSUWaltoTot So\creign Pnnee or Ruling Cliief, whether 
«te or defend for Prince* or subordinate alliance ^ith the British 

Government oi otherwise, and whether 
residing within or vnthout British India, or at the request 
of any person competent, in the opinion of the Government, 
to act on behalf of such Prince or Chief, to prosecute or 
defend any suit on Ins behalf, shall be deemed to be the 
recognized agents by whom appearances, acts and applications 
under this Code may be made or done on behalf of such 
Prince or Chief 

(2) An appointment under tlus section may be made for 
the purpose of a specified suit or of sev’eral specified suits, or 
for the purpose of all such suits as it may from time to time be 
necessary to prosecute or defend on behalf of the Prince or Chief 

(3) A person appointed under this section may authorize 
or appoint persons to make appearances and applications 
and do acts in any such suit or smts as if he were himself a 
party thereto 



nrni'^. 


2‘'n 

e 

r.(-cornli^tl 8Cf"i* cr^^r \M» -TJ •»»-!» 'ik» 

• n «T>»< irT»irfi 1*11 

«J«} n<l » I . I? r • ;* r >■*' 1 ^r"** *■•' f “IX* «'’ <» *i N1 » J ii .5 »•♦ f I 

|«rr^rnl 11»*K iJinr^ l‘n' f • 

jT irr - 1 n"^ I •{■]•'> » r ^ r J “1' • 3»](n 

A J.I.. t 11 • K 1 tn.irliul .n l-UTJ .f • I*. • nj t T k f |. . rr . J t i f // 

tiTTH* 1 5 urniT^! 1 '»ii \ .A f! » »• » t 

timW tin irt1 in n ^ I '• r I l» » ri»xt|wjr»« p »«1 if t /I ii • il«»*p>»Ti1h •} |» i' t<*l 
1 If ir «n Ul »If 'f tl-* <T I'f 1 inirr't t |. m* */• U' r<- O-rij-fiU n « f ll-' 

p(T> *>1 r f IimiJ*1 1 n tirf* til" I I f tt ^ •ml (•! 

A r 111 I *1 Aji-nt Ti 1 •! I> II un J<-f l! i« •'•<11 n t »j<* ■ n I-! 'll I 

• I'nncf (/ j 

Discos err \ f mri' ‘"I »’<••• • ’ ••'■ini'l It «n fi'if S •li«'-<i«rrj (<•) 


86. (5 *111) (1) Any mhIi I’nnrc or Clm-f, and any 
ainln-'Sidor or «*n\oy of a fon-iRn St. iti', 
aw"* inny, with thi* toiiM'iit f)f tin* (IoVt>rjn>r- 

(i('n(Tal in (‘oiiiuil, n-rfifind l»y tlin m^iui- 
tiircofa Secretary* to the (•lAermnent of India, hut not with- 
out sucli consent, he Mied in any (oinpeteiit Court. 

(2) Such con^iont may lie gi\en with resjiec I to a Mpei iHi d 
suit or to Rovoral specifieil suits, or witli respeil to all suits 
of any specified class or <)asvrs, and may specify, iii the lasi* 
of any suit or class of suits, the Couit in whah the Ihinii', 
Chief, ambassador or en\oy may he sued, hut it shall not 
be given unless it appears to tlie (•overnment that the iViUce, 
Cliief, ambassador or envoy — 

(a) lias instituted a suit m tlic Court against the person 
desmiig to sue him, or 

(h) by himself or .another trades w’lthm the local limits 
of the jurisdiction of tlic Court, or 
(c) IS in possession of immovable property situate 
within those limits ami 13 to be sued w’ltU refer- 
ence to such property or for money cliarged thereon. 


(3) No sucli Prince, Chief, amliassador or envoy shall be 
arrested under tins Code, and, except w’ltli the consent of the 
Governor-General in Council certified as aforesaid, no decree 
shall be executed against tlie property of any sucli Prince, 
Chief, ambassador or envoy. 


U) iJafaraja of lilnralp r 
JJ All 510 lifer 
CAunrf'T (18BI) ]0 < 


f .87 BO 1 C 1 


(<) JInlirajt f lleirah V Auitm% Snran (iOOi) 
All 815 

(5) IrWilmv' l/aMfliran (1887) II Bom 53 
(f) Intel ilalei of America V Ilo^nfr (1807) 
e. til Ai>p 5J0 Itepuhhe of 1 eru v 
H oy«/(n (1875) L K .0 tq HO 
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ft 

(4) The Governor-General in Council may, by notifica- 
tion in the Gazelle oj India, authorize a Local Government 
and any Secrctaiy' to that Government to exercise, with res- 
pect to any Prince, Chief, ambassador or envoy named in the 
notification, the functions assigned by the foregoing sub- 
sections to the Governor-General in Council and a Sccretaiy to 
the Government of India, respectively. 

(5) A person may, as a tenant of immovable property, 
sue, v*ithout such consent as is mentioned in this section, a 
Prince, Chief, amb.assador or envoy from whom he holds or 
claims to hold the property. 

Consent shall not be given “ nnlesa It appears to the Government that 
The word? ‘ it appears to the Government that ” have been added m auh section (2) 
to make it cleat that the decLsion ot the Government is final and not open to question 
hv the Court The contrary was a>«umed in the undermentioned cases (J) 

Consent must be obtained before Institntloa of buH— T his section 
provides that a Sovereign Princo or Ruling Chief may be sued m any competent Court 
tnth the con«ent ol the Governor General m Council Such consent must lo obtained 
before the institution of the suit , consent given after the institution o! the suit a not 
a sufficient consent under this section If the consent is not obtained before the isstitu 
tion of the suit, the proper course u to dismiss tho suit, or, perhaps, allow the plauitifi 
to withdraw it with liberty to bring a fresh suit under 0 23, r 1 [Code of 1882, 

8 373] (e) 

Waiver of objection to want of consent —As stated m the notes to s 21 where 
a Court has no jurisdiction at all to entertain a suit, the objection to its jurisdiction may 
be taken ot any stage of the suit oven though the defendant may have at one time waived 
the objection, for a defect m the jurisdiction cannot he eured by nfliier , but if the case 
IS one of irregular exercise of jiiniliciion, the defect may be cured by icoiier on the part 
of the defendant If a suit is entertained against a Sorereign Pnnee without the consent 
of the Governor General in Council, the case is one of xTregular exercise ©/jurisdiction, and 
if the defendant does not object until the suit is ripe for hearing, he will bo deemed 
to have iifiiied the objection to jnnsdiction This was decided by the High Court of 
Bombaj after an exhaustive review of the authorities on the subject (/) This view has 
been dis'sented from by the High Court of Madras on the ground that ‘ the recognition of 
cases of w aivcr, as excepted from the ordinary provisions of International Lau as under- 
stood in England, cannot be imported into the clear language of the Indian Code” (g) 
The Patna High Court has gone to the length of holding that applications for adjournment 
made on behalf of a Ruling Chief amount to a waiver of his privilege and debars him 
from objecting to the jurisdiction of the Court [k) 


The fact that a Sovereign Pnnee chooses to wane his privilege m one suit does not 
preclude him from pleading it in another suit (i) 


W> J>f' Chunker \ Paj Caomar >oW«y 
CAiirdfr (1883) 0 C»l S3a Maian)a e/ 
Jn,vur\ AnAfli (190"> S9 \I1 

(r) Ctxnfli'M v I""' I"""' (189*) *1 

Bom 351,355 50 beeal.o i r 

ripen !ra > Maharaja Hanindm (IfllS) 
17 I M N 121® 22 1 r 8W 
{/) ChanUihl \ Amil 6m Cmar (1837) 2J 
Bom 351 As to what smounCs to a 


subnnj'lon to jurisdiction see Miahel v 
Sufton ofjohore [ISJl) 1 Q. B 149 
(S) Aorai/nnrt v Thi Coehtn Sirlar (1916) 29 
Mad 661 30 I C 511 

IK) Vaierei Ilaladiir v S ca Sanin (1921) 6 
Pat L J 185 61 1 t 989 ( 21) A P 23 


I’l nN<. C nil F‘« 


2S*i 


Suit axalnil pcrion wlio lubscqncntly becomes ft Puling Chief 

« n iiii»in* ll>" r»nk f f » 1’ »! ne I ll" in*tiliHi'in < f • • iit I im tl'” 

» lit funn t I** fTrntin )~l him »it! nt !l«* < r f t1 " <t irm r f rrrffll m 

C<Tijnril (j) 

Immovable prorcrly—"h'-«^ * i’linc CIkI «nl n pnr*t<- n Ini I III nrr 
rn %rrr< in tJ** |’ro''t« nf Inn I null n Ilnli li In I * » * iit 1 » ll " httor iiynin*t tl <• 
I’ul ne n 1 f fftr I • »} nrrnf tl - j un I r • |C »< f ll ^ \cm Trnnnrx \ct (I I’ \rt J 
< f I *>11 rnnnot I-" in titutf><l m * < irt of ltnti«)i In lit «itl « it tl ^ o n^'-nt of Iho 
OotTfmr Grnrml In toun il (t) 

Money charged on Immovable property— I nl-«n mtiniminro lt« loon 

ns |o a <l nryo ujion Immornl I** j n jorlt a mon* «ltim f r mtintonnnro m n t n chim 
f r fnonoj thtrpo,! on imm t«llo |ri|orit tritl n tho momii c of »til •octmn (J) 
<I (o)(f) 

Suit against Ruling Chief In his private capacity— The jroMMont of thm 

►oction aj j 1\ wl o|} or t| o »uit i« I «> ipl t ae«ni«t a Ituline fliiof in lin ‘»ovort icn cnjinritx 
or in hi* jintato oaptcitx rj a* a lni*tfo of a iom| Jo in I?nh«?t In Iw (i i) 

Sovereign Prince— Tho MahtrtjtU of Hill TippomU I* a ‘‘orcirign Pnnw within 
tho motning of thit f«^tion in that tho Tij porali ‘‘tnto pot cm* it*o|f without dependence 
on ani foroieti jmwer it mate* ani a IminiaforH it* own M«# anj tie llalam/ah 
almittollt exc!Ti'<ei tho f«wer of life an I leath wnl in In* own Icmiort Itancknow 
le l"tnonl of ll c Ilntidi OotTmment aa ll o paramount i>owcr and tl c narar jmid on the 
reeojm tion lij that Gotemnicnt of » lecoe Img Maharajah* do not lake awaj from it the 
atatua of a *‘overe pi *‘tato (n) 

Ruling Chief — The I\-«ai of Pata li la a Pul ng ( hicf within tho meaning of tl la 
Mction (ci) The Kunindna I Jahagecnitra are al o 1 uling Ch cfs (p) Tl o Maharaja 
of Benarea la al«o a Ituling Cl icf {q) 

Suh section (4) — lor notificationa nauetl under tin 8ib*cction rco General 
Statutory Rules and Orders \ol I pji Ciu038 

Limitation — In computing the period of limitotion the { laintiS is not entitled to 
deduct the time spent in obtaining a certiorate under this section (r) ‘^e 13 of tie 

Indian Lim tation Act 1908 providea tl at in computing tl e peno 1 of 1 m tntion pre 
scribed for a suit the time dunng which the defen lant has been absent from Bnti h In I a 
shall be excluded The Calcutta High Court I as held tl at tl e time must I e exclude 1 
exen if the defendant was carrying on busme«s m Bntidi Ind a through an authori'<ed 
agent dunng 1 IS absence {«) The High Court of Bombay hoxexer has hell that sec 13 
of the Limitation Act must be read with secs 85 SO and 87 of the Cole sofarasn 
Sovereign Prince or a Ruling Chief is concerned and that such a Prince or Cl lef can be 
held to reside in British India within the mean ng of sec 13 of the Limitation Act m so 
far as he actually carries on business through h s representatives m British Ind a (t) 
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(H 

(0 

(m) 
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1/ ii't tur V ^ I so tlST’ 

L J left 61 I I 9SJ (DAI 


Mad 635 lie j3) amend (1816) 
3fal 661 do I r 5II 
Ilefr Cftund r v Jiaj toona ftoftot/e 
(ft nder (1883) 9 ( il 53o 
rambha \ // mat innjj (l«9t}8IV>m 4l 


(y) / a Ao jm Lnl \ 
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It 
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II It the 1/ han j o 
46 All 355 350 8 1 ( 

1/ l<t aj Mal/aerai 
1 1151 C 360 ( J)A 13 

' 5 MOO (1809) "5 C I 


Malaraj x Maitia rm 
1“ 1151 C 360 ( 20) A 13 
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87. [S *^34] A So^erelgn Pnncc or Puling Chief maj 
stMe of riincps oni SUG, aiul sliall bc sued, in the name of 

Chief, a. prtios to salt ^^atc 

Provided that in giMng the consent referred to m the 
foregoing section the Go\ernoT General in Council or the Local 
Go^ eminent, as the case may be, inaj direct that any such 
Pnnee or Chief shall be sued in the name of an agent or in any 
other name 


I^’TEPPLEADER 

88. [S 470, R S C , O 57, rr 1-2] AMiere two or more 
persons claim ad\crsely to one anofiier 
ra»T bVio the same debt, sum of money or other 

property, mo\able or immo\able, from 
another person tvIio chims no interest therein other than 
for chaiges or costs and who is read} to pay or cleh\er it to 
the rightful claimant, such other person ma) institute a suit 
of interpleader against all the claimants for the purpose of 
obtaining a decision as to the person to whom the payment 
or delneiy shall be made and of obtaimng indemnity for 
himself 

Provided that where anj suit is pending in which the 
rights of all parties can properly be decided, no such siut of 
interpleader shall he instituted 

See 0 3o lielg^v 

Changes In Ihe section — Th ? section corresponds with s 470 of the Code of 18S2 
except in the following particulars 

(1) The worda the same debt sum of money or other property movable or 

imiftovablc hive "been substituted for the ivonls the same payment or 
property 

(2) The Word, who claims no interest therein other than for charges or eo.ts 

have been borrowed from BSC O 57 r 2 and have been substituted 
for the words who-w only interest there n is that of a mere 
stakeholder 

What IS an interpleader suit — ^An interpleader suit is one in which the 
real dispute IS between the defendants only and the defendants inferp? a<f that is to say 
plead against each other mstead of plead ng against the plaintifi as m an ordinary suit 
In every interpleader suit there mast be some debt or sum of money or other property 
in dispute betveen the defendants only and the plaintiff must be a person who claims 
no interest therein other than for chaiges orcostB and nhois ready to pay or deliver t 
to such of the defendants as may be declare I by the Court to be entitled to it Thus 
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»Hi7»oMr cfrliiin pmpfTlT i* cUimr.1 1 r .4 •* •▼II •• I r /f. »n I .X !• in of th»l 

pT* pori\ uri 1 fluiTTn nn Intotr^t m tho pmp'Tlv Iiifn“'if sti 1 i» rr« Jr nn I •illinj to ilrlirrr 
It to m fi p»rir «• mnv «Ir-»l«rM| Iv ifi** Oi nn m !»• ih** nchifni oirnof of it, 
A »« pUmti'I tnii\ in*tilti<o an intorplo* W *iiit iinin>t I »n 1 // »» ijrfrntlinl*. In 

• tjrh a ra««’ A wilJ «• a niV. Im (Ii^idhm^I from tb*- •«»il at thi* fir*t hrannc after hi« <▼>•!« 
arc pro»il«l f r, ati'l t an 1 /f •ill 1«* left to tnlerptra*! an-l to fijlii the matleront 
Utaorn thrm*»'l»‘o« at if ow of them »a» ptsmlifT anil the other wa* ilrfrn'Ltnt 
(<1 "I*, r t) Itiit lief irr the plaintiff I* «Ii«nii«*r<l from the »m|, liemiMt ilrpoiit the 
propenx in ili.pwie in (Vitirl (O V» r 2) 

Who Claims no Interest other thin for charges or costs — Thev? wonli 

inriirato that the f lain tiff in an interplea ler ruit fnu»t lie m a real position of impartiilitx 
A railnax oompanx «hirh rUima no interr«i in t;o<x|a mil* {■•••eoion other tluin a lien 
on the for «hArfaire. demumce anil frticht max in>ti|iite an interpleader suit, 

• here the poo<I« are elaimril hx t*o |wr»on« adteix-lx to earh other («) 

1 h ildx in hn hxncU a »um of Its 1 0fK) nliieli la rl timed hx H and C ailxen>clx to 
earhnthir 1 inititutes an interpleader suit apain<t 21 and C It m found at the hearing 
that 1 had entereil into an agreement vith li before the imtitiition of the suit that if I) 
rueeeexled in the suit he should aceept from >1 Its -1 000 onlx in full satisfaction of hit 
claim litre .1 has by xirtue of the agreement an interest in the aufjrrt mnlltroliho 
suit, and he is not therefore entitled to institute an interpleader suit The suit must bo 
dismissed (r) 

A party xrho lias taken an indemnity from one of the claimants is not entitled to file 
an interpleader suit (ir) 

A auit IS not necesaanly an interpleader suit and subject to tlio proeisiona of this 
section, merely I«cau<« one of the reliefs elaimeil by the plaintiff requires the defendanta 
to interplead together concerning certain claims The Court must haxc regard to all 
the prayers of the plaint to determine the exact nature of tlie suit (J?) 


(U) 

(O 


Sombti/ ant llamtit JUa Co \ Sa$$oon 
(ISfll) 18 Ikjin. 2il AlltnUro>9h v 6t 
hathartnt t VoelUXH 8)3 0 I’ 1> <50 
Slumetia X AoiM Amtnean Co <1893) #2 
L J Q U 308 


(if) Jlafl Kemolar v Itctin 1)92') 4 Robs 
465 09 I C 085 ( -?) A It 01 
(») Jufjnnnnth x TuUa Ren (1003) 32 Bom 
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PART V, 

Special Proceedings. 

Arbitratiox. 

89. [iVcR*.] ( 1 ) Save in so far as is otherwise 

, .. provided b 3 ' the Indian Arbitration Act, 

AiUtr^tlon. .1 » j* X* 

1899, or by any other law for the time 
being in force, all references to arbitration whether by an order 
in a suit or otherwise, and all proceedings thereunder, shall 
be governed by the piovjsions contained in the second 
Schedule. 

(2) The provisions of the Second Schedule shall not affect 
any arbitration pending at the commencement of this Code, 
but shall apply to any arbitration after that date under any 
agieement or reference made before the commencement of 
this Code. 

Arbitration —The proHMons of tlw Code of lS8i relaling to arbitmtion liave 
been transferred with certain modihcatioos to a separate Schedule [Sch II] “ in the hop© 
that at no distant date they maj be tran>-ferrc<l into a comprehensive Arbitration Act " 

The effect of the section is that that all references to arbitration whether by an 
onler m a suit or otherwise and all proceedings tlicreundi r are governed by the 
pro'n«ion« contained in the second Schedule except where the Arbitration Act or any 
other law relating to arbitration applies (y) But see notes to O 23, r 3, “ SubmN.ion 
and award ’ 

Indian Arbitration Act g of 1899. application of the Act.— The Act came 
into force on the first day of July 1899 It relates to “arbitration by agreement 
without the intervention of a Court of Justice,” that is to sny, to private arbitrations only 
Sec 3 of the Act provides that sections 523 to 526 of the Code of 18S2[riow paras 17, Ih 
and 2f» of Sch II] shall not apply to any subini sion or arbitration to which the Act 
applies The question then an»es, to what (vises does the Act apply ? Sec 2 of the Act 
provides that the Act “ shall apply onlym cases where, if the subject matter submitted 
to arbitration were the subject of a suit, the suit could, whether wth leave or otherwi'C, 
be instituted in a Presidency town ” The terms of that section show that two conditions 
must be present before the provisions of the 4rbitiatioR Act can be applied to an agree- 
ment to refer matters in dispute to arbitration, namely, (1) that there should not be a 
suit pendmg in respect of those matters (z), and (2) that the case must be one in respect 
of which if either party wanted to hnng a suit the suit could be instituted in a Presidency 
town It 13 onh to such eases that the Arbitration Act applies In other cases the 
pronsions of paras 17, 19 and 20 of Sch n apply 

(y) Dininrro. \ IfsAioiMrui {10301 51 Com ) JVnH \ Outlnpudi (1910) 34 Bom 3T2. 

107 124 I C 119 ( 30) A B RS | 3 3, 4 I C 133 

to /fomjidn, V /ioiw (1908) 3a Cal 199, 200, I 
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91. [Acir] (I) In tin <a‘t^ of a piililit run nm ff/i 
A^Iv^xat# Oinirnl or fvf» f;r iiinn j// //// 
liAVinn olittiriM} flu fon=!Mit in v/iilfn(/ ol 
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(2) Nothing in thin s/rlion ftliall In fiffin/f) f-f» linni oi 
othenvise afffct an> nght of «5riifc win/ h may f xi'-f jiiflf f»f mti nfly 
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PART V. 

Special Proceedings. 

Arbitratiox. 


} 89, (1) Save in so far as is otherwise 

. provided by the Indian Arbitratvon Act, 
1899, or by am* other law for the time 
being m force, all references to arbitration whether b}* an order 
m a suit or othem’ise, and all proceedings thereunder, shall 
be governed by the provisions contained in the second 
Schedule 


(2) Thopro\*isious of the Second Schedule shall not affect 
any arbitration pending at the commencement of this Code, 
but shall apply to any arbitration after that date under any 
agroomont or reference made before the commencement of 
this Code 


Arbitration —The proMxjom o( the Cwle of 18S’ relating to arbitration liave 
been transferred « ith ceriam modification* to a separate Schedule [ScU 11] “ m the hope 
that at no distant date thej ma> be transferred into a conipreheneiee Arbitration Act ' 
The cHect of the section ts that that all references to arbitration whether by an 
order m a suit or othenM«e and all proceedings thereunder are governed by the 
proviMons contained in the eeeoad Schedule except where the Arbitration Act or any 
other lav relstiHe, to arbitration applies (y) But see notes to 0 23, r 3, * Subrai‘''‘ion 
and avard. 


Indian Arbitration Act 9 of 1899. application of the Act.— The Act came 
into force on the first day of July 1899 It relates to “arbitration by agreement 
without the intenention of a Court of Ju<tice,’ that is to say , to pm-ate arbitrations only 
Sec 3 of the Act provides that wtions 523 to 52G of the Code of 1882[noTV paras 17, 19 
and 20 of Sch II] shall not apply to anv Eubmi^sioQ or arbitration to which the Act 
applies The question then atistK, to what ea«es does the Act apply ? Sec 3 of the Act 
provides that the Act “ shall applv only in cases where, if the subject matter submitted 
to aibitiation were the subject of a suit, the suit could, whether with leave or otherwise, 
be instituted in a Presidency town’ The terms of that section show that two conditions 
must bo present before the provisions of the Arbitration Act can be applied to an agree- 
ment to refer matters in dispute to arbitration, namely, (1) that there should not be a 
suit pending m respect of tliO'C matters (*) and (2) that the case must be one in respect 
of which if cither party wanted to bnng a smt the suit could be instituted in a Presidency 
town It IS only to such cases that the Arbitration Act applies In other cases the 
provisions of paras 17, 19 and 20 of Sch n apply 


(V) D nlarrai \ leshunntral (1030) 64 Boro 
IB- 124 1 C U9 ( JO) A B 98 
«) \ //oirir (ISOS) 3o PjI 19D, SOO, 


Pfrnri \ Oillnpiih (1010) 34 Rom 3 2 
373 4 I C 133 
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otfirr ij »n I*rr* I"T) ^ town* a* if wrtw I ro* I'm % I wn« 

-Any ether liw for the lime bclncln force — tjtt »rr otirr Art« i.r.ii««i 

tf <“ Arl tr»t m At an 1 If <> C nl l’n>« I in* ( w M I Iml will arl Iral t g 
t! " C tnpanKw \ I If)** D Vlan It r U f clirf \l anlllrf <jvnit t ‘v>fff|irti 

A t 

Salt on an awird — t'lolh** fftrtn f»a ttmanawartl am ‘srh I tpj \ f rm 
No 10 Vn* alao n rto* I Vh II para “o ThaparagrajI i* n l-ar to a mpiUr 
rtj t to mf rrr an awanl 

Inth •connrrtion mh\ !»• n l«| ti o iirt ti na of hv 1) » fll o ftfrr fe Act of 

I*'”" n »h» h It i* cnaclc*! that tl»o proTi ona of Cba{ Irr II of tl o \cl rrUl ng to the 
pp^fic prrformanro f c ntrari* •! all «a«r<ir < m«f«a/ i ajj 1^ t awanU ‘sm I ollock 
and tiollft a In i an ( mira t an I ‘‘jioo fc I clW Act* n lea l aep 30 of tl a latter Act 


Siycni Casi 

90 [iNcfr ] \\ here nii) persons ngrcc in WTiting to stite 

a ca«e for the opinion of the Court then 
ciHnl'm ( ' the Court ‘slnll trj and determine tlie sime 

in the manner prcscnl>c(l 

‘Va 0 1C Ir-low 

Re opening of cate it a aettip l pm l m ll al « l n a •{»c aI rnan i itatc 1 I y 
conapnt It can onlj l« re o|» no 1 I v m t al c< n«« nt (o) 

Slits I{FL.\ti\o to Panuc M\m;s 

91. [iNeie] (1) In the case of a public nuisance the 

j Ad\ocatc General or tuo or more persons 

liaving obtained tlic consent m writing of 
the Adtocatc General maj institute a suit though no spctial 
damage has been caused for a declaration and injunction or 
for such otlier relief as may be appropnate to the cireumstanccs 
of the ca'!#* 

(2) ^othI^g in this acction shall be deemed to limit or 
otherwi^f aliietanj nght of suit w hich ma> exist independent!} 
of Its provisions 

TT M rf^ym « n»~w It cr afa * n/ht of wet on whrrr there wm none before 

Eem&ll^ for a pnhllc nnlsance^No *roof two kmdi — (i) pabi*c and 
("I 

A pnl lie noMW e m wn wet r ilWwl omiwwa which caa<e!i anr eo mmo a ifipuy 
lan?«T yr a iv/y* e t tl-' f<of lie /r to the peo^^ m general who dweU cr oeeopr 
n H^u ?>»•/ I»I» 4lf*«a.«sl SK 4 Lt 
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property in the ricimtj, or which muit neco«sAnl^ cause injurj, ohstruction, danger or 
annoyance to persons who maj Jiare occasioo to uso an\ public right (Indian Penal 
Code, B 2C8] 

U hero a person commits a public nui-wnoo— 

(a) ho 13 liable to criminal proscculion under tho Indian Penal Code , 

(b) he ma} bo proceeded against under this section , 

(c) ho Ls liable to damages in a suit at the instance of a private individual who 

Buffers special bj reason of the nuisance, that is, damage Ityond 

what Is suffered bj him in common with other persons affected by the 
nuisance {b) 

These remedies, it is conceived, are concurrent Tho institution of a crimmal pro 
secution does not bar a suit under this section (c), nor docs tho mstitution of a suit under 
this section bar a criminal prosecution, though ca«es mav occur where the Advocate- 
General niaj, in tho exercLso of his discretion refuso his consent under this section where 
a criminal prosecution is pending in respect of the samo act or omission 

IllQStrtltlons -—A keeps his horses and waggons standing for an unreasonable 
time in the highway 

(a) This IS a publiQ nuisance for which a crimmal prosecution may be instituted 
against A 

(b) Further, a suit may be instituted against A under the present KCtion by 
the Advocate General, or bj two or more persons with the consent in svriting of the 
Advocate General though no special damage has been caused for an order requiring 
A to abate tho nui-iance, and for an injunction restraining him from contmuing the 
nuisance If the nuisance is repeated or continued, notwithstanding the injunction 
he IS liable for contempt where the decree granting the injunction is passed by a High 
Court (d) or he may be proceeded against under 0 21, r 32 below, or he may be punished 
with imprisonment or fine or both under sec 291 of the Penal Code 


(c) If the horses and waggons are kept standing opposite a man s house, so that 
the access of customers is obstructed, tho house is ilarkened and tho people m it are 
annojed by bad smells a suit may bo brought against A by tho occupiers for damages, 
the damage so caused bemg sufficiently special to entitle them to mamtaui the action (c) 
The mere fact that a suit has been restituted under this section against A by the Advocate 
General at the relation of the occupiers, or bj the occupiers themselves as plaintiffs 
with tho consent of the Advocate General, will not preclude the occupiers from maintain* 
mg a private action agamst A for the special damage caused to them Quaere whether 
they can claim damages for the special damage m a suit brought under this section ^ 
is conceived they cannot It is submitted that the words such other relief as may h® 
appropriate’ do not include such damages In England however, persons who have 
Buffered special damage from a public nuisance may join tho Attorney General as a 


CO plamtiff re a suit brought by the Attorney General at their relation and the Attorney 
General may claim an injunction, and the persons specially damnified by the nuisance 
may claim damagesf/) The present section does not warrant such a procedure in India 


(rf) See KtKhnppa v Sachi Dm (1W3) .6 JI»<J 

(«) Benjo’nin ^ Slorr ( 1874 ) L B » C P 400 
poorobaihi Pal v ShcoOun Chvnder Dcs 
( 1874 ) 21 WR 408 . , 

(/) 8*8 for Instance Attorney-General V Logan 
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Til*' rtiil conlPmpJultv! l'\ tht* Krtmn i« * nf « pil tic nultirr*, rxflu«ivclr I m«pht to 
Tinctioiiifl a fvfJif njht Th** »>r<-Hon fin !■ it* place in Iho IVrt ticailol '* Sp^rtnl l’r<irr»Hj. 
inp< ” un'W the i!i\ i*>on '* SuiIk rrlatinc In paUic matter*,' and lhi< afl' nl* a utinicicnt 
indication of itic oljcct of the section 

Haltirc of proceeding ender this section.*— lVt*or*ylinfra for a public nwiaanco 
in Hn^Iand arre fortnerU cotnmrnc*Hl hj an tnfnntuihim fitcil lij the Altomej fjcncral 
in the lliph Court of fhanerry They are no«’ ln«titute«l hj action in the High Court of 
JuMice I^cc U-*' (* , O I. T. 1 ] The action mat !« brought like the Informatioiv— 

( 1 ) bj the Attome\ Renerat acting cj- ejficio, or 

( 2 ) hy the Altome> nencral at the lelation of a pnrale mdirtdual 

Under the preoent ecction, a ruit for a public nuiuncc maj Im m*titutr<I— 

(1) by the Advocate fJcnrral acting cf oJJEcio, or 

( 2 ) the \drorate General at the instance nf friatoni, or 

(3) bj tuoormore perron* haring olitained the con*cnl in «Titing of the 

Atli orate General 

DiJffTtw Uiieffn *vil iff AdroeriU Geaerrtf Acftn^exejfieionnif aMiftyXimof lAcrrfo/ioa 
oj pnmtt inrfirw/Ho/c— Ftcepl for the pur]y>*ea of coal*, them W no diflerenco between 
an tx offiexa suit and a luit at the relation of prirato indiviJuah In both ra*ea tho Sore* 
reign, at portnt pntnat, mot bj the Adrocate Ccneral (3) “ \\ hen tho Attomej General 

procernli at tho relation of a prirate pemon or a corporation, ho taket tho proceeding at 
repreaenting tho Crown, and tho Crown through tho Attorney General it reallj a party to 
the litigation It is quKo true that when tho proceeding 1* taken at the relation of a subject, 
the practice is to invrt hi* name in tho proceedings aa tho relator and to make him respoD 
sibte for the co*ts, but I do not think, tliat this praciico m any i>en«o makes tho relator a 
party to the proceeding* although ho is respon«iblo for tho costa, any more than (to take 
a conrerao case) an infant who bnnga an action isreaponaiblo for tho costs of it If I am 
right, It would seem that the practice of making tho relator directly reaponaiblo for the 
costs of tho action had ite origin not in tho protection of tho defendant but of the 
Crown ” (A) ‘ \S hen onco tho matter la in the bands of the Attorney General it becomes 

aubstantially a public proceeding, m which the Attorney General, if there be no relator, 
becomes as prosecutor responstblo for the costa, while if a relator is introduced, the 
responsibility for costs la upon tho latter ’ (i) 

Htlalor » tnUntt »rt tht tu\t — A relator need not have any personal interest in the 
matter, except aa one of the public . be need not m fact, be himself damaged at all ’ {}) 

Interetl of persons suinj with consent of Advocate General — Persons suing for a 
public nuisance with the consent of the Advocate General under the section need not 
have any personal interest in the matter of the suit, except aa members of the public 
They arc entitleil to sue under Ihw section, ‘ though,” to uao the words of the section, 
“no special damage haa been caused (to then)] ” In the other words, thev need not 
ha*e a cause of action in themselves 

Injunction.— The following arc some of the leading principles by which the Courts 
are guided in granting injunctions — 

I The injury complained of must be either irreparable or eontmuous (i) The 
remedy by way of injunction m therefore not appropriate for damage which 

( 3 ) Attomfy-GenfMl V Coekrrmouth Local Bsanl (•) li p 103 por W1U« 3 

(1871) L.U 18E<1 17J petJnscI M.R O) Ib 
(A) .SJfooiesfcOrn/rol V Eoeun (1891) 8 <J B 100 (t) AtlnntOf-OfneralvCambndoeOtuConiameTt 

106 per t«ughan Wllllama 3 Co (ie68)L R 4 Ch 71,81 
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IS in Us nature temporarj and intcrroittent (I) or » sccidontal and occa 
8ional{m) or for an mtcrfercnre «ith legal rights which is trifling in amount 
and effect (n) 

2 Apprehension of future mischief from something in itself laadul and 

capable of being done without creating a nuisance is no ground fur an 
injunction (o) “ Thero must, 1 / w> actual damage u proved, bo proof 

of imminent danger, and there must also he proof that the apprehended 
damage will, if it comes, be %er> aubetantial ” (p) 

3 Though no substantial damage la proved, tlie Court maj grant an injunction 

if the defendants claim the nght to continue doing that which the Court 
has held thej are not entitled to do {g) 

4 >\here an illegal act is committed which tn its palure lends to ike injury of 

the public, an injunction will be granted to restrain the act without proof 
of actual injury to the public (r) 

5 Where the plaintiff has proved hw right to an injunction against a nuisance, 

it is no part of the duty of the Court to en^uife in what way the defendant 
can best remove it , the plaintiff is entitled to an injunction at once, and 
it 13 the duty of the defendant to find his own waj out of the difficultv 
whatever inconvenience or expense it may put him to But where the 
difficulty of removing the nuisance u considerable the Court may suspend 
the operation of the injunction for a time («} 

C No length of time can legalize a public nuisance Though twelve tears 
user ma) bind the right of an individual, yet the public have a right to 
demand the supprcsiion of a nuisance apart from the length of time for 
which it may have continued (l) 

7 A public nuisance ls not excused on the ground that it causes some conve 
nience or advantage (Indian Penal Code, a 268J 
"Declaration 4 amt may be instituted under this section by two or more 
Jlahomedans for a declaration that they are entitled to carry tabuls in procession along 
a public road for immersion in the sea against persons who obstruct them in doing so 
and for an injunction restraining interference m the eserciae of this right («) 

“ Other relief.” — The remoiuf of a public nuisance, e g , encroachment on a public 
street may be directed by the Court under this part of the section (i) 

Sub section (2) — The Code of Criminal Procedure contains provisions for the 
removal of a public nuisance by summary proceedmgs before a Jlagistrate (w) The 
High Court of Calcutta has held that where special damage is caused to a privateindi 
Vidualbyapublie nuisance, he hasa nghtol suit against the person causing thenuisanee 


(f) 


(ml 

(") 

(0) 

<P) 

(Jl 

(0 


Attorney Oeneral v SheiJield Cnt Conmnert 
Co (1853) 3 D M 0 ,J0i Attonry Otnrmt 
V Cambndye Gat Contumeri Co ( 1666 ) 
Ln 4Ch 71 

Cooisv (1867)1. It SEq 168 

Oa,nt V Fynney (1872)1. It 8Ch Apj* 8 
llanduano Vrbnn Dutrirt Counnl V 
boo* [1899] 2 Ch "05 
AttorneyGei eral v Corporation of Manehrt- 
Ur [1893] 2 Ch 87 (a leading cave on In 
junctions In y«u» Itmet action) 

Fletcher v Healey (1884) 28 Ch 688 at 
Ahorn^!/-Oen«el v AHloa Local Board 
(1882) 22 Ch D 221 

AlrorneyOeneral ▼ Shreieab ry BnJfe Co 
(1862)21 C D 75** 
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remedf is desirable 
Code 


Hhere a speedy 

144 of tU same 
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for » rtmotfij of tlir TiMiMnor, i»n«l » Court in*% jum » fJcciTo lo fh*l rffrcl, notirilh- 
tUrxiinc tfirt »nor«lrT for tho lilo jAirp*"* miebt l•o|n•4lc !■> it M»ev«<r*tc (-r) Thu nght 
j» M\f«H V iiul>-iw (2) 

Instances of pnbllc nuisance. — ' I'nMir or common nuitAni^ aUccl (he Kmc ■ 
•uhjectu ■( lartT. or nome nn^ntrnthleportim of tbem.mich iw the inh*hit»nt« of « town , 
•ml the pern »n therein ofTenilinc m lixhje to cnrnin*! proeecution .A private niimnee 
affects onh one person or a <lelermina!e numlwr of persons, «n<! Is the gninntl of 
cinlproceeclmcsonly "(y) IlnihhnKoserany part of a piihJicstrecl Is a p'lhlic nui«-snce, 
for such a^l must ncecssofify muse ohstrwrtiOfi to |wrsnns who tns^ have occasion to w«c 
their puhljc right oser the part cneroarhe*! upin Tlie piihlie is entitled to the full 
width of the piihlic street, hnweser wide »t mas lie, and whocser appropriates anj part 
of the street l» building o\rr >t infringes (he right of the public quortd the part built 
osTr (t) An olistructi in is not the less a nuisance, liecause il rs on a part of the street 
not eommonli us"d, or otherwise leaves room enough for the ordinary amount of 
traffic (a) On the other hand, the High Court of Calcutta has held that as regards 
tidal naiigablc risers, a slight enemaehment does not neceasanlj constitute a public 
nuiaanee It seems lo us rather,” the Court said, “that there must bo some esidence 
that such encroachment eautet one ot the results apeci/ied in sec. 268 ” fof the Indian 
penal Code] (6) 

Acta which merely offend the sentiments of a class do not amount tn a public 
nuisance In India it must often iiappen that acts are done by the follower* of one creed 
which must be offensive to the sentiments of tliose who follow other creeds Upon 
thu principle it has been held that (be placing of a Mahomedan sj'mbol in the ncigli 
bourhood of a Hindu temple la not a public nutaance. tbough likel} to cause annotance 
to Hindus (e) Similarlj, it is not a public nuisance to esposc on the verandah of a 
house, meat cut upfor a dinner, though it may annoy the feelings of Jams frequentmg a 
temple close by the house (d) But wilfully slaughtering cattle in a public street so 
that the groans and blood of the animals could be heard and seen by the passers by is 
» public nuisance, for it must neceesardy cause annoyance to every one of the passera 
by Hindu, European, Alahomedan or other, who was not utterly devoid, not merely of 
refinement, but also of all proper feelings (e) 


92. [ 539] (I) In the case of any alleged breach of 

.. any express or constructive trust created 

lor public purposes of a charitable or reli- 
gious nature, or Avhere the direction of the Court is deemed 
necessary for the administration of any such trust, the 
Advocate General, or two or more persons having an interest 
in the trust and having obtained the consent in writing of the 
Advocate General, may institute a suit, whether contentious 
or not, in the principal Civil Court of original jurisdiction or 
111 any other Court empowered m that behalf by the Local 


(a) Turn’r v Ringieood Utghwaj JJixiri (1B7D) 
L.It 9 Eq 418 

<6) JuiU Dai V Qu**n Emprui (ISOT) 20 CSl 


COS 6C9 dlascntingtrom durta to the Con 
trvyia Umeih Chandra Kar \nlkivuiiUr 
e/ddST) 14 Oul 6o6 

(,•) UtMamxra v Quetn-Empren (1881) 7 Mad 

eso 

(d) <i^n Empresi v Bgramji (1888) 12 Boo 
(0 Qi^n-Emprttt v Zakhtudjin (1888) lO AH 
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I Government within the local limits of whose jurisdiction the 
whole or any part of the Bubjcct-mattcr of the trust is situate, 
to obtain a decree — 

(a) removing an}’ trustee ; 

(b) appointing a new trustee ; 

(c) vesting any property in a trustee ; 

(d) directing accounts and inquiries ; 

(e) declaring what proportion of the trust-property or 
of the interest therein shall he allocated to any 
particular object of the trust ; 

(f) authorizing the whole or any part of the trust- 
property to be let, sold, mortgaged or exchanged ; 

(g) settling a scheme ; or 

(h) granting such further or other relief as the nature 
of the case may require. 

(2) Save as provided by the Rehgious Endowments Act, 
18C3, no suit claiming any of the reliefs specified in sub- 
section (1) shall be instituted in respect of any such trust as 
IS therein referred to except in conformity witli the provisions 
of that sub-section. 

Changes Introdaced by the section. — ^Tbis section correaponds with sec 639 
of the Code o{ 18S2 except in the following paiiiculsis — 

1 The words, ‘ public purposes of a cbantable or religious nature,” have been 

substituted for the words, “public, charitable or religious purposes,” 
to remove the misconception that “ public " is merely co ordinate with 
“ charitable ” or “ religious ” 

2 The words, “ whether contentious or not," have been added to give effect 

to a Calcutta decuion See note below, “ UTiether contentious or not ” 

3 The words, " in the principal Civil Court of onginal jurisdiction, ” have been 

substituted for the words, “ in the High Court or the District Court ” 

4 The words, “or any other Court empowered in that behalf by the Local 

Government,” have been added in order to mvest Courts subor<iinaU to 
District Courts with power to toy coses under this section 

5 Clause (a) is new It is intended to supersede a Sladras decision, and to give 

effect to the Calcutta, Bombay and Allahabad decisions cited in note 
below, “ Clause (a) removii^ any trustee " 

C Clause (d) is also new It gives legi^tive recognition to a Bombay decision 

cited in note below, “ Clause (d) directing accounts and inquiries ’ 



rum 1C ciiMUTU*’ 


20 > 


7 ‘iiih-ixviion (2) i* n<'» It U inU*n l«l to ptn* f!T<«ft lo lh»* tkw of Ih*- -n 
tAVra 1 r Ih" Homli'y Hirli r« iit lK*t tKt« I* run l»loTy, *ti I to 

FTjpTiipJi* th*' to Ih" contrftfy of th<» oth^r IIUf> C'^JftA. 

not/* ill •^f'tmn (2) thl« a<v 1 ion l« run Utorr 

RomlUyS Act. — ^Th" rrr«rnl iirrtjon lu« !»>*n Iwrrowrtl in prt lrT*n !2 3 

c lOl caIM Itomillr ■ Vfl \a to tho opplirmlility of cWmon* on Irf tUt t . 

OAsoA un Icr th" rrf»rnV »*<-tion »«> th«» nn l/‘nn‘mtion<sl €»•• (/) 

Object of tbe section.— Tha rr*! obi-vt of Iho #prrl»l jmTj.nn* r-f «rr 

tthMH^tion]i*<viiulouAtob<*cl<N»r IVcnonilnt^rcitwUnAny tra*l »rn> if tly“Tf ^Vf r" 

join •lir»\f coraprtrnt to miintiln » tml ojriln«t»nv Int^Wfor bii rftnoT»l f^r l^rr* f 
of trust I it when* th" joining of *11 of •!»«•«» fnconrcnimt or imifarit *t u n ,,, 
con*i0err<l tlcsiral Ic lliAt »om of fkrm nii;;ht » m '•ithout joininjj lh» othm ♦! 

they of tAine<{ the consent of tho A I\oc*te General or of the Collector of the I> \ 
and tl lA con lition waa irajtovrd to prcTcnt an in lefinito number of rrctleAs and luraM t • 
euiU hems hrousht aijainst trustees bj different persons inferesteti in the trust ’ (7) 

Representative suit and res Judicata— Tlie suit contrm|lste,| I j ihiiks-ti^ 
IS a rcprcvnUtivc suit that is a suit vhieh is prosecuted b) in hri luals not for (heir 
own interests but as rcprcsentsiirea of tho general public (A) A dretre in a stiit 
under this section will therefore operate as res judicata un ler see It, f xjUiution \ I 
of the Code (1). 

JarlSdlCtlOO. — ^Tlie words ‘ within the local limits of whoso j insdietion the whole 
or any part of the subject nutter of tbe trust is situate npplj both to tho] rmeipal Cnil 
Court of original jun«lietion aod to the Court empowered in that behalf T)ie sect! 11 
therefore osemdes cl 12 of the Letters Tat-^ntO) Rut it the trust fun 1 is (1e|>os in| 
snth a firm at Sladms anl that firm has a placo of business at Calcutta the Calcutta 
High Court has junsdiclion as the trustees could require p.sjm»nt at Calcutta (1) 
^t'here the trustees and tnc trust fun I are within tho jurisdiction of a Court, but tl s 
chanty is to In founded in a territory outside the jurisdiction tho Court has jurisdicli n 
to pass a decree dcclanng the trusts upon which the fund is to bo held but it cannot 
go further m the wwy of settling a sehem- and it will Icotc it to tho Court of tho p'a e 
m which the chanty is to bo earned out to settle the scheme (1) Vor can a Court aj [ ly 
the ey pres doctrine extra Urnto^mm (mj 

Who may sue under this section — \ suit under this section may bo brought — 

(1) by the Advocate General an 1 outside tho Presidencj towns by tho Collector 
or such officer as the Lo.al GoTemtamt may appoint in that bclmlf [ko 
s 03] or 


(2) by two or more persons haring an interest in tho trust and having obtained 
tho consent in writing of the Advocate General 
All p rsons to whom sin tion has bsen given m 1 st sue A suit by some only of tho 
p rsons to whom sanction has been given will not lio (n) 

f'caman 
89 lot 


(J) Hangaiami Aavtan v iaradappa Ifotelait 
(lS94)I7Ma<t 46^ 

(?) Sajfdur 1 aja v Gour 3/aAun P<u (1S97) 24 
Lai 4lS 425 liadrte Dat V CAeeni hat 
(IDOeiSSCal 789 8UI DCrwzT D Sdra 
(190U) S" JIad 111 135 IIC 095 

(A) A-nand llao v Ramdat (19 1) 48 1 A |2 
1C 48 Cal 493 407 498 fl” I C 737 
(21) A 1C 121 Gopu V Jlajammol 
(19 ‘’>43 Mart. L. J 418 691C 15 (2 ) 
A JI 394 

( ) Abdiir Rah m V Hahrmrd Barkat Ah 
(19 8) 55 I A 9« 55 Cal 519 108 I C 
SSI ("S) A rc le Oiuhar JanuAjt 
(1909) 33 Bom 509 1 C 701 frt 


Davar J at pp 5‘*(l-51l ici 
J at pp 59 583 2 tc. 7 I 
(?) radampat v Aarapa/iJat (lOJ" 
357 137 1 C 808 (32) A C 4I( 
(4) Padampat V Aarapandar eupra 


(a) Rilchappa r I enlamlruj 
53 ilad 2^3 l“L 1 t, 
129 I eiikateiha v 
Mad 119 281 C "O’ 


harl, (ipjn, 

t »0> i M 
4 (1915) gM 
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Government wthin the local linuts of wliose jurisdiction the 
whole or any part of the subject-matter of the trust is situate, 
to obtain a decree — 

(a) removing any trustee ; 

(b) appointing a new trustee ; 

(c) vesting any property in a trustee ; 

(d) directing accounts and inquiries ; 

(e) declaring what proportion of the trust-property or 
of the interest therein shall be allocated to any 
particular object of the trust ; 

(f) authorizing the whole or -any part of the trust- 
property to be let, sold, mortgaged or exchanged ; 

(g) settling a scheme ; or 

(h) granting such further or other relief as the nature 
of the case may require. 

(2) Save as provided by the Religious Endowments Act, 
1863, no suit claiming any of the reliefs specified in sub- 
section (1) shall be instituted in respect of any such trust as 
is therein referred to except in conformity with the provisions 
of that sub-section. 

Cbauges Introduced by the section,— This section correBpoads •with sec. 633 
o! the Code of 1882 except in the following particulars *— 

1. The words, “ public purposes of a cbantahle or religious nature," have been 
substituted for the words, “public, charitable or religious purposes, 
to remoTU tho misconception that ** public " is merely co ordinate with 
"charitable" or "religious" 

2 The words, “ whether contentious or not," have been added to give effect 

to a Calcutta decision See note below, " Whether contentious or not. 

3 Tho words, " in the principal Cml Court of original junsdiction,” have been 

substituted for the words, " in the High Court or the District Court.” 

4 The words, "or any other Goort empowered in that behalf by the Local 

Government," hare been added in order to invest Courts etihordmaU io 
District Courts with power to try cases under this section 
6 Clause (a) is new It js intended to supersede a iUdras decision, and to give 
effect to the Calcutta, Bombay and Allahabad decisions cited in note 
below, “ Clause (a) : removing any trustee " 

G Clause (d) is also new. It gives legislative rccogmlion to a Bombay decision 
cited in note below, “ Clause (d) . directing accounts and inquiries ” 
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7 Sub-»«-iion (2| l« II i* intm M fo (TItt Jo tho tkw of thr »rrii^n 

tuVr^n l>T th» IJomb^y llish Court lh*t thi« K^Jion h own IsJory. arxl Jo 
FUp^roode th'' «Wi«ion to Ih" contrary of Iho oth'‘r Ifish Courts. 
noto lirtow. ‘ V iti •oeiion (2) thl» luvtion h rrnnOalorj 
Romllly S Act. — Th" prp(*"nl n«^t«on li*« Iiorn l>orToirr<l jn pnrt from 52 frco 1 
c 101, calW ItomiJIj » Xrt to Iho npplirabihly of dorioon^ im lor tlwt rlatHtc l«> 
CUSP* un Icr tho pro^’nV i^vtion th<» un lona'-ntionM ra*" if) 

Object of Ibe section— Ths rr»l object of th«* »p*«-mI prornion' of »rc 530 
[thi« K>clion) to im to b" ele^^ lVn*oM inl<TMt«! tn »nr trxMt wcrr, if th"< couW oU 
join, aWav* coniprt"nV to roMnVMn »u»l orij trM«t<^ (or bra rvmos at (or breach 

of trujl , but where Ih" joining of all of them «aa incon'enienl or imj mrlirible it wa« 
consuleiwl desirable iKit piom' of them might sue without joining thn others proTiilrrl 
thev ol taineil the consent of tho Atlxocatc General or of tho Collector of the District, 
and this condition was imposed to pn*\cnt an In lefinito number of recWIcU and hamssing 
suits being brought against trustees by difTcrent persons interested in the trust *’ [q) 


Representative suit and res Judicata —Tiio aoit contcmputeii by this acciion 
13 a reprcvntatise suit that is, a auit which is prosecuted by mdmduala not for their 
own interests but aa rcprcacntatirca of the general public (A) A decree in a suit 
under this section will therefore operate as res judicata under see II, Eeplanation X 1 
of the Code (i) 

Jurisdiction. — ^The words “ within tho local limits of whose jurisdiction tho whole 
or any part of the subject matter of the trust is situato’ apply both to thopnncipal CmiI 
Court of original junsdiction aod to tho Court cm|>o«cred in that behalf Tho soctiun 
therefore overrides cl 12 of ths Letters ratontfy) But if the trust fund is deposited 
with a firm at Sladras and that firm has a pUeo of business at Calcutta, the Calcutta 
High Court has jurisdiction as the trustees could require payment at Calcutta (X) 
XXliere the trustees and tti* trust fund are within tho jurisdiction of a Court, but the 
chanty is to lie founded in a territory outside tho junsdiction the Court has junsdiction 
to pass a decree dectanng the trusts upon which the fund is to bo held, but it cannot 
go further in the way of settling a acbem", and it will fcavc it to tho Court of the place 
la which tho charity is to be earned out to aetllo the echeme Nor can a Court apply 
the cy pTta doctrine «/ro («m(ori«n» (w) 

Who may sue under this section — suit under this section mav bo brought— 

(1) by the Advocate General and outside tho Presidency towns, by the Collector 
or Buch officer as the Lo.aI Government tnsy appoint m that behalf [see 
8 93] , or 


(2) by two or more persons having an interest in the trust and having obtained 
the consent in writing of the Advocate General 


All p raons to whom sin tion his b“n given mist eue A suit by some only of the 
p rsons to whom sanction has been given will not Ik («) 


J ant^iar^ Ifguton 


U) Ranja,amx havtan 
(1891) 17 Mad 46J 
(7) Sajtdur Raja v Cour 3/eAus I>ai (1897)24 
Cal 418 425 liudree Dai v Cnami Lai 
(1908) 33 Cal 789 801 DCnav D Slim 
(1909) 32 JIad 131 135 1 I C 935 
W Anand Itaa v Ramdoi (1921) 48 I A 12 
18 48 Cal 493 497 498 82 I C 737 

( 21) A VC 12) Gopu V llaiammal 
(19-2)43 3Iad. L J 448 89 10 15 (22) 
A >L 394 ^ 

(0 Abdar Rah\n v ilakomed Dariat Ah 
(19‘‘8)55lA 96 55 Cal 519 IDS I C 

381 I 28) A rC 16 Dimha v Jamietii 
(1909) 33 Bum 509 2 I c 701 per 


Davar J at pp 5‘»6-531 per Beamao 
J at pp 56 569 2 I a 701 
0) AorayamiiM (1932) 59 Cal 

(« 

(0 


(a) PilcAagta v Vinlatairultruimaefiarlu (1920) 
S3 Mad 823 121 I c 220 ( 30) A 
i« ^namaya (1915) ss 
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“Interest In the trust \Vhpii a suit under this section IS not instituted 
bj the Advocate Ocneral il must be brought by at least two persons, and such 
persons must have “an interest” m the trust & SlU of the Codeof 1877 contained the 
words "a direct interest” Thoso words seem to have been taken from the judgment of 
Ixird Pldon in /n re /A< Red/ortf CAnnty (o) Thoso words alsooccurrcd msec 530ofthe 
Cotie of 1882 That section was amended by sec 4-4 of Act 7 of 13^8, and the words " sn 
interest” were substituted for the words ** a direct interest” It must have appeared 
to the Legislature that the limitation of a “direct” interest was not cvpedicnt in India, 
and hence tho section must have been amended (p) Tho effect of the amendment has 
been to widen the class of persons who are entitled to institute a suit under this 
section (q) Thus persons entitled to worship in a temple have such an interest in the 
tnist ns to enable them to institute a suit under this section 8c:8in«t the trustees of 
the temple (r) SimiLvrly persons residing in a vilhge, whose busme'w it was to 
conduct pilgrims to a shnno and perform the uorstup of the idol on their behalf 
were held to have a sufficient interest to entitle them to sue the shevaks or ministers of 
the idol under this Section (s) Likewise worshippers at a mosque have “an laterc't” 
within the m»aning of this section in the trusts of Iho mosque (/)- If the persons suing 
have an interest in the trust it is not neecsaaty that they should have been personally 
affected by any act done by the person sued (u) But the interest must be an 
eTistmg interest and not a mere contingency , the mere possibility of succe«sion 
to the managership of trust properties in respect of which the suit is brought is 
not sufficient to give v right to sue (c) Il has been held by a Tull Bench of the 
lladras High Court that the “ interest ” contemplated by this section must be a 
present and substantial Interest and not sentimental or remote Thus public Hindu 
temples are pnma facio taken to be dedicated for the use of all Hindus resorting to them 
But the bare possibility, however remote, that a Hindu of another place might desire to 
visit a temple does not give him “ an interest ” m tho trust sufficient to entitle him to 
sue under this section Henco where a soit was brought under this section by a Hindu 
rcsidmg in lladras and another residing in Telhcherry m respect of a temple situated in 
Tellicherrv, and it appeared that the former had gone to worship in the temple on one or 
two occasions in tho past and might go there to worslup m the future if business took 
him to Ttllicherry it was held that though be bad a right as a Hindu to worship in the 
temple, he had not such an interest in the trust as to entitle him to sue under this 
section (u ) The l^hore High Court has held that a right of worship constitutes an 
interest under the section (*), but that a bare possibility of resort for worship dofs 
not give the plaintiff a locus standi (y) It has been held by th" Judicial Committee that 
descendants of the founder of a public Hindu chattiram, although only in the female Imc, 
nro “persons having an interest in the trust,” and consequently they are entitled to 
maintain a suit under this section, even though they might never themselves make use 
of the chattiram (zl 


(0) {i810)2SwsB» 618 

(p) VaiJyanalhav SiraminsMo (IBZs) 6l 1 A 
282 268 *T itid 88t,Sn,8SJC 804, 
{ 21) A rc 221. 

(?) Shaxlaianania v Vmeitienunia (1906) 2 
Cal L. J 490, 470 

(f) SateduT-e Ooiif a/oAun (1607) 24 Csl 418 
JujalkrthoTi v Lnkihmandai (18OT) 23 
Horn 659, Chxnlaman r Dhondo {4886) 
J5 Eom 612, 622 623 , Fam Chum v 
rrolaft (1005) Cal L. J 448 
(») A/onoftarv iflWm.ram{l888) 12 1K»o 217 

(1) Jawahra-e A15<ir Hufsm (1885) 7 AH. 178. 

183 184, latdi/analha v StesmiiiafSa 
(1924)5lZA SS2,S88 47 Mad 884.89J, 
821 C 801, ( 24) V PC 221 


(«) Sintanun v 5nn>rrT»a (1927) 50 JIad 726 
lOJZC 2-0 (27M->1 462 
(r) Mahii/diin v Saftittddi/t (18S3) SO Cal 810 


(x) Ntinnjan v JitrjHil (1924) 5 Lah. 455 85 I 
C ltI.(2aJAL.I89 

(ir) £trpa Stngh v Ajaipal Siajh (1930) U 
Uh 142, 124 I C. 305, ( 30) A L 1 
(*) PairftfonofAo v SuwimtnolAit (1924) 61 Z A 
282,4711ad 884 82IC 804 ( 24) A 1C 
S2J affirminjr (1021) 41 Mad L. J ‘O. 
68 1 C 631, (2l) A il 563 
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Consent 01 Advocate General.— Th«« ••ron*'nV Jn wntmg rrqiiitvl li> thu 
•'•v'lon mu*t bo M y'crmiMinn (;ivm lo two or morr prison* by nitmf , k iioniii»*inn 

pvpn .0 one •pflirunt b^ n»m« ‘nn'l another* h ,iot * »iifnri''nl (omplnnrc with the 
terms ol thi» iMvti >n (■») The High Court o( Komlaj hus held thnl a suit umlcr this 
option brought b\ onh one ptsmlilT with the ronsriit of the Adroenle fteneml is Iml 
At its institution, «n 1 th" pUint cannot lie am^mleil ly the sdilition of » second pLiintifT, 
though the Advocate (reneral m.ij consent to the amendment, the rtnson pircn being thst 
Ih* faction nowhere sjieati of the consent of th" Adsocatc Ccnenl to nn amendmfni of 
the pUint, and that a suit which ws« IkmJ at Its incc]>tion is not bettered bj its amend 
ment (fc) On the o*h“r lisnd, it Iws been held Lj the High Court of Sfidms that 
persons interested ms\ U' added as parties to the suit with the consent of tho Adi ocAte 
General under O 1, r lO It has thus been held b) that Court that if a suit is brought 
.4 alone under this section (e) or b) A and B of whom /I has no interest m the 
trust (d), the plaint mat U* amended bj adding C, a person interested, as a partj 
plaintid in either case with the consent of the Adsoeatc General Similarl} it has l>een 
held b} that Court that if a suit be brought bj A and B, and neither of them has 
an} interest in the trust, the plaml mas be amended b\ adding the Advocate General os 
a plaintiff on his application (<) 

Tlie **eona"nt tn wTiling" rr(]nireil by this section is a condition precedent 
to tho institution 0! the suit to which such consent relates If, therefore, no valid 
consent 1$ given before tho institution of tho suit, the suit must be dismissed, or tho ptaintifl 
maj-Loallowedtow-itlidraw tho suit with lilert> to bring a fresh suit Tlio defect cannot 
be rectified q/^er tho institution of tho suit (/) And where such ron‘cnt u given, (ho 
suit must bo confined to tho matters included in tho eon<ont , it is not competent to tho 
Court to grant reliefs other than tho«o included in (he terms of tlie consent (>7) further 
where a suit is brought under this section, no amendment should bo permitted without 
the sanction of the Advocate General IMuro a plaint ina suit brought under this 
section IS amended without the consent of tho Vdvocatc General whore n now 
party is added as a defendant and po'<-^ssion of tho (rust property is claimed from him, 
the Court must dismiss tho suit (A) It 11 an invanablo practice in the Bombay Presi 
deucy for the Advocate General to endorse his consent upon tho plaint (1) 

The Advocate General m giving Ins con«cnt has to exercise his judgment m 
the matter, and see not only whether tho persons suing are persons who have an interest 
in the trust, but also whether the trus 11 a public trust of the character defined in the 
section, and whether there are •pr\mn fa e grounds for thinking that thero has been a 
breach of trust (j) I\ hero the sanction gucn by the Advocate General is so worded as 
to indicate that the Advocate General has not excrci'od hi3 judgment it is notadtfecl 
faUHto the euil, but a mere irregulanty falling within the scope of sec 99, hence the 
decree in the suit will not bo intcrlered with m appeal unless the irregidanty is shown to 
have affected the decision of the suit on the ments (i) 

11 hen an order is made against tho trustee of achanty under sec 5 (5) of the Chantable 
and Religious Trusts Act, 1920, and the trustee without reasonable excuse fails to comply 
withit, he shall be deemed to have committed a breach of trust affording ground fora 


(а) Oopal Dti -V Sanaa !);> (1903) SA all 183 

(б) ^rrtt V /ainui/in (1906) 30 Uom 603 
_ KntSnayyangnr (I8B7) 


(ej itamavyanjrar 


Mad 7 

(«) Amtalan. . 

tS M»d 707. 6S 1 1, 
to Tnmmdati v AAim 
620 , Oopal Dri v 


Vir 5 SvbraTnania (1920) 

66 I C 460 

l< AdrimiU-Geiural (1930) 


mad (1919) P K no 144, p 370,51 LC 
411 Snairatav 1 rnlaOi (1838) 11 Mad 
148 IhUAain/ii v TenliUai^hnama- 
eSartu (IBJO) 53 Mad 223, 124 I C 220. 
(30) AM 129 

(*) iidiU Rthmait v Catiam (1912) 36 Bom 
148,111 C 726 

(I) /small (1915) 39 Bom 

0) Sajfdur Jtaja v Gaur JUohun Pat (1897) 
31 Cat 418 428 

(») (1897) 21 Cal 118, 428 lupra 
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“Interest In the trust" — ^\’hen a mnt under thii KTtion IS not instituted 
by the Advocate Hcneral it roust be brouf'bt by at least two persons, and such 
persons must have “ an interest *’ m the trust S SI*' of the Code of 1877 contained the 
words “a direct interest” Those words seem to have been taVen from the judgment of 
I ord Fldon in In re the Bedford Cluirtly (o) Those words also occurred in sec 51') of the 
Coileofl882 That section was amended byscc 44of Act 7of 18^8, and the words ‘ an 
interest” were substituted for the words “n direct interest’ It must haveappeared 
to the Legislature that tho limitation of a ‘ direct * interest was not expedient in India, 
and hence tho section must have been amendeilfp) Tho effect of the amendment has 
been to widen the class of persons who are entitled to institute a suit under this 
section (g) Thus persons entitled to worship in a tcmjdc hare such an interest in the 
trust ns to enable them to institute a suit under this section against the trustees of 
the temple (r) Simdarly persons residing m a village, whose business it was to 
conduct pilgrims to a shnne and perform the worship of the idol on their behalf 
wore held to hare a sufGcicnt interest to entitle them to sue the sherahs or ministers of 
the idol under this section (s) Likcwi<«c worshippers at a mosriue hare an interest 
within tho meaning of this section in tho tmsts of tho mosque (<) If the persons suing 
have an interest in the trust it is not necessary that they should hare been personally 
affected by any act done by the person sued («) But the interest must be an 
existing interest and not a mere eontingeney tho mere powibility of succession 
to the managership of trust properties m respect of which the suit is brought i* 
not sufficient to give \ right to sue (ti) It has been held b> a Full Bench of tho 

Hladras High Court that the interest contemplated by this section must be a 

present and substantial interest and not sontimental or remote Thus public Hindu 
temples are prima facie taken to bo dcriicated for the u«c of all Hindus re«OTting to them 
Bub the bare possibility, however remote, that a Hindu of another place might desire to 
visit a temple does not give him an interest ’ m the trust sufficient to entitle him to 
sue under this section Hence where a euil was brought under this section by a Hindu 
residing m Madras and another resuling in Telhcherry in respect of a temple situated in 
Tellicherry, and it appeared that the former had gone to worship in the temple on one or 
two occasions in tho past and might go there to worship m the future if business too 
him to Telhcherry it was held that though he had a right as a Hindu to worship m the 
temple, he Iiad not such an interest in tho trust as to entitle him to sue under this 
section («c) The Lahore High Court has held that a right of worship constitutes an 
interest under the section (*) but that a bare possibility of resort for worship does 
not give the plaintiff a locus standi (y) It has bwn hold by th- Judicial Committee that 
dticendanla of iht founder of a public Hindu chattiram although only in the female hne, 
are “persons having an interest in the trust," and consequently they are entitled to 
maintain a suit under this section, even though they might never themselves make use 
of the chattiram (r) 


(0) (laiO) 2 Snans 618 

(®) Taidi/anatha v Siram\nat?ia (J024) 61 J A 
2S2 288 47 Mad 684 881 82 1 C 804 
( 24) A ra 221 

(?) Shaxlajananda v _Vmuhanunia (1006) S 


(a) ManoJtarv XaWmimm (1888) 12 Dam 247 
(0 Jawahra v JIttar Ilusatn (1885) 7 AIL 178 ' 
183 184 Jaidyanat/la V Suvmtnattu . 
(1824) 51 I A 28. 288, 47 Mad. 884 891 | 
82 I C 804 ( 24) A Pa 2®1 


(h) Siin-trom V Snntvaia (19-7) 50 Mad 728 
103 1 0 270 ( 27) AM 462 
(r) JtfwSiadrfmv Soyidurfdia (1893) 20 Cal 810^ 
(it) SafMeAandra v Parnm«S«r(ir<i» 

JIad 360 8010 693 referred to iteeeras 
with approval In raidi/anal^a v ojriyni 
Ka»a(1924)6tlA 282 288 47SU<1 86^ 
891 82 7 0 804 (24) A PC 221 
(r) Aannjan v JTirpjl (1924) 5 lAh. 455 85 I 
I C 111 ( 25) A L 189 

I (y) Xirpa SinfA v JJ/lipal (1930) U 

i tah 142 124 It 305 ( SO) A I 1 

(a) Faxfini'afAa v Sieamina/ia (J924) 51 J A 
282 47 Mad 884 82 I C 804 ( 24) A It 
2*1 afflrldlnR (1921) 41 Mad L J -u. 
I 6810 631 ( 21) A M 663 
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Consent Ol Advocate General.— Tin* " «»n»n^v in wnlins ’ TtwjmnA \>t tin* 
(Nx^ion inu«t br • nircific permiMinn pven lo two or more jofron* 6y nam* , « i»'rTni««inn 
pirn .o one applicant bj name ‘*nJ »nolh"r I* •mt « complianer with the 

l«rms of thi* »>octif)rt (<») Tho IJifh Court of Romha) ha» held that a *inl under Ihi* 
foct\cm brvMpht bv onls on** pUintifl wrtK the consent of the Advocate Geneml i* lod 
at It* in<litution. and th" plaint cannot !■* am*nde«l li> the addition of a second pLiintifT, 
thoosh the Adrorale Ocnrral nu^ con«cnt to the am'*ndm'*nt. tho ftawnpien U-ini; that 
lh“ loetion no* here »l«eat* of the consent of the Adtoeale Ccnrnl to an amendmfnt of 
tho plaint, and that a »uit which wa* lod at ita inception i* not lieltered In it* amend 
ment (6) On the other hand. It h.a* been held ly the Ifiah Court of Madras that 
persons intefr«tcd may Iv added as parties to the auit with tho consent of tho Adiocnt" 
General under O 1, r 10 It ha* thus been held ba that Court that if a suit i* brought 
.4 alone under this section (e), or by -I and D of *»hom /I ha* no interest m tlio 
trust (d) tho plaint maa b“ amended b> addin;; C, a person intere*le<l, a* a jvirty 
plaintiff m cither case with th" consent of tho \dtoeat« Gcnerul bimilsrl^ it has lircn 
held bj that Court that if a suit be brought by A and B, and neither of (hem has 
anj intcre*l in the trust, tho plaint ma^ be amende<l b\ adding the Advocate General as 
a plaintiff on his application (r) 

Tlie consent in untin;” mjuireil by (his section is a condition precedent 
to the institution of the suit to which such consent relates If, therefore, no valid 
consent u given beforo tho institution of tho suit, the suit mu«t be dismissed, or the pUmtiff 
may bo allowed to withdraw the suit with liberty to bring a fresh sint Tlio defect cannot 
bo Rcti£ed «/l<r tho institution of tho suit </) And where such con'cnt is gnen, tho 
suit must bo conGned to tho matters included in (bo coment . it is not competent to tho 
Court to grant nlicfs other than tho<o included in tho terms of the consent (y) Further 
where a suit is brought under this section, no amendment should bo permitted tvithout 
the saactioa of the Advocate General Uliero a plaint ma suit brought under this 
soctioQ IS amended without the con«cnt of tho Advocate General, ey, where a new 
party IS added as a defendant and possession of the (rust property is claimed from him, 
the Court must dismiss tho suit (h) It is an invariable practice in the Bombay Prcsi 
dency for the Advocate General to endorse bis consent upon tho plaint (i) 


The Advocate General in giving his consent has to exercise lus judgment in 
the matter, and seo not only whether the persons suing are persons who have an interest 
ID the trust, but also whether the tens is a public trust of tho character defined in tho 
section, and whether there aro pnma fa « grounds for thinking that there has boon a 
breach of trust (y) IVhere the sanction given by the Advocate General is so worded as 
to indicate that the Advocate General has not exercised his judgment, it is Twtadefect 
Jaial to the tuit, but a mere irregularity falling within the scope of sec 99 , hence the 
decree in tho suit will not be interfered with in appeal unless the uregulanty is shown to 
have affected the decision of the suit on the merits (i) 


When an order is made against the trustee of a chanty under sec 5 (5) of the Charitable 
and Religious Trusts Act, 1920, and tho trustee without reasonable excuio fails to comply 
with It, he shall be deemed to have committed a breach of trust affording ground fora 


(a) OopaiDny ffanno ix, (190J) SO An 102 

(b) Dantt v Jamudm (ISOO) 30 liem 003 

(c) Ramaifyangar v Kmhnayyanjar (1887) 

10 tUd 183 

(d) Jtkiam v Sir S ^uiramcnKi (lOSO) 43 

Mad T70, 50 I C 450 
(O'* 

(/) 


m-til Uaq V AfcAan 


mod (1813) P E. no Iti p 370 MIC 
811 Snniriuav I rniola (1 838) 1 1 Mad 
118 PtUhayya v VtMotaknthnama- 
tharla (JB30) S3 3Iad 223 121 1 C 220 
(30) AM 129 

(*) JMbI tUhman v Cattam (1912) 30 Bom 
168 11 1 C 720 

(0 Itmail (1915) 39 Bom 

O') Sa^KT Raid V Goar ilohitn Dm (1897) 

81CaL4l8, <28 ' ^ 

(t) (1897) 21 Cal 418 428, $upra 
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tuit onder &2 of tb? Codf, and »n b ea.tn!ar,a(> far «t i» ta^edon inch faOsrr.l^ 
mnitnt«d wjtfcotJt th^ frevjou* con*«t of tbe Adrotfale Ctn^r*! , and in tcfh a *n.T tb* 
Conn mar ciakr a decrw rtmonng tbo tni<t«c (f> It is not neeessaij that tb- •njt 
«honli! mstitnt^d bv the pnrtT «bo Las ewoird tbe cider under the Cbartshl* and 
ReLnous Troda Act, ID’O, but tbe reliefs c!<iiaed njO't n^b as arise from tb» 
to produce accounts (/I ) 

Public pnrposes — Tii" fecuoo relates to tboe* cbantJe* onlr in srbicb tie puli-' 
are m'ere'fed, A tra«t for a pubb' Utndn teap’e »s a trust for a pubbc purpose c' a 
rebmous nature mthin the ni'anirs of tbi« aretion (n) A peraaseat beque** be a Taro 
for tbe purpo-e of ^Inktad ceremonies is a trust f«>r pubbc purposes of a relnous 
nature for such ceremonies indude p'arers for tbe spintcal welfare of all Zo'oasmans 
and tend to the adrancement of tbe Zoroastnan rebcron (a) A Slabomedan uakf fa 
a trust for public purpcr« of a cbantabte and rebsioos nature (o) and the trust car 
be for tbe sale of a propertT in India to pronde ftmdsfor tbe enabb-bment of a bcianLaS 
house for I{a]is at Sfecca (p) If tbe reliefs speciSed in tbe section are claimed mi 
reference to a «akf the section appbes (j). A na{i that is othersT-e pnrate d'Cs 
not become pubbc simple becaifae some persons are fed when ysmpw/i is performed 
and a water pantial is maintained in the mutt donn^ tbe hot s«4*on (r). But where a 
number of the pubbe had alwava used a temple to U^ich a dbama‘bala was attached 
and tbe surplas funds not required for the semce of the temple were to be appbed to 
feeding tra Tellers and maintaining a tnJanrt it waa held that the intention of the founder 
wua to dexote the propertx to pubbc purposes of a rebpoua and ehantaVe natcre (») 

A tru«t u cot the !e*s a trust for a pubbc purpose lecnu-*e the mam object of tbe trurt u 
the support of/ulers of a purticelor sect and tbe propagation of the tenets of that «ect (/)• 

“ knj alleged breach of tmsL’ —These words are not eiiuiralent to wt alleged 
breach of anT cJmitttJ trust*’ It is cot therefore a condition precedent to the 
appbcabibtT of the section that the tru_t alleged bx the plaiatif* u admitted br the 
defendants (u) 

“Where the direction of the Coort Is dcened necessary for the 
administration of any such trust.’ —To bring a s«Jl within this «ectioa there must 
either be a breach of Iru^t or the direction* of tbe Court must be nece'sarv for theadmims 

tratiou of thetru.! Tbe directions, ^hich we referrfd to in this «ectioii are such a are 

nece«sarT for tbe carmng out of tbe trust and as are gixen to a tnt*t€e, either the esirtirig 
trustee where there is one or the new trustee, where oce is to be appointed. The nature 
of the rebef « espresslv mentioned «how« whst is meant bv the words ‘ deemed nece^rv 
for admimstration of anv such trust ” (c) Tbe mere appointment of a Sfu^awa ts 
not a direction withm tbe meaning of this 'ectioa (le) 

•* "Whether contentions or not.' —These words are new Thev 
to give effect to a decision of tbe Calcutta High Court under 539 of tbe Coded n - 
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Who may be aned ondcr thia aecllon.— It not ncor»«rtry th«i the ilrfendint 

nhoulil lie cither » dc jtjeo nr «lo fueto tni«tee, other* 1*0 nn Pint can Wlrought umler 
thi* w'Ption in a ca«e in »hich all tru«tec< are dead or refu«c to act (r) Thin a pail maj 
Ki brought under thi« eeetion BR»in«l pcnmna tn po««ep«ion of the tru«l rtnpertj *ho 
claim adrereelv tothelru«l, that iP.cUtmtolietheotmeniof the property (0), or agamH 
person* *ho deny the validity of the lru«t (fr) But a suit again«t one who is mcirl) a 
servant for misappropriation of thetru'l properly docs not fall under this section (e) 
See nolc«, Ivlow, “ Tru*tce and “ Suits for possession of tnul property." 

Order for secnriiy for costs against defendant tmsicc.— ‘Action lo of the 
Charitable and Bcligious Tnj«ta Act, 1920, prosidcs that if m any suit institutcil 
under the present section, tho Court trying such suit msy if, on the application of 
tbo plaintiff and after hearing the defendant and mating such inquiry as it thinks fit. 
It IS satisfied that such an order is necessary in tho public interest, direct tho defendant 
cither to furnish security for any cTpenditure incurreil, or likely to lie incurred, by tho 
plaintiff in instituting and maintaining such suit, or to deposit from any money m his 
hands as tru>tce of tho trust to which tho suit relates such sum as such Court considers 
sufTicient to meet such expenditure in whole or in part , and that when any money has 
been BO deposited, tho Court may make oser to the plaintiff tho whole or any part of 
such 8um for the conduct of tho suit, but that before making oier any' sum to the 
plamtiS the Court shall take security from the plaintiff for the refund of tho same m 
the event of aueh refund being sub'oquently orderetl by tho Court 


Clause (a): reroorlDg any trustee.— Thu clause is new Though tins 
clause did not occur in the corresponding sec 639 of tho Code of J8S3, it was held by 
tho High Courts of Calcutta, Bombay and Allahabad ( /), following an earlier decision 
of the 'Madras High Court (e), tliat a suit for tho remoxal of a trustee of a public 
trust and for the appointment of a new trustee camo under that section, though 
the removol of a trustco was not one of the reliefs si«cihcd in that section Such 
a relief, It was said, was either covered by the words aueh further or other relief as tho 
nature of the case may require or it was implied in the eUuse pru\ iiiing for the appoint 
ment of new trustees On tho other hand the Madras High Court held in a later ease 
that such a suit did not coma under that section (/) Sub sec (1) cl (a), of tho present 
section gives effect to the Calcutta, Bombay and Allahabad decisions A suit for the 
removal of a trustee must therefore be instituted in conformity with the provisions of 
this section The High Court of Madras has lield that a suit by tho trustees of a temple 
for a declaration that the appointment by the Devastanam Committee of the defendant 
as a trustee in place of a deceased trustee is invalid and for an injunction to restrain 
him from interfering with the management of the temple is in effect a suit for the remox nl 
of the defendant from the office of trustee, and that it cannot le instituted xvithout tin 
sanction required by this or the next section {g) A similar view has been taken by t In 
Patna High Court (A) This view has been dissented from by the High Court of Bonilmy 
on the ground that to bring a suit within this section there must either be an alleged lir< m Ii 
of trust or the direction of the Court must bo deemed necessary for the administnil I ill 


(a) naghubar V /ifsAo (1089) II All 18 {FB] 
Badh Singh v Xiradbaran (1008) 2 Cal 
1. J 431 CAinlamanv Dbondo (1801) 
IS Bom 012 Jafarhhan v Daiulehah 


(£3) A A 247 

(d) Sajedur Baja v Gouf ilohun I)ii (|Nl>7) 

Cal 418 Sayad V CoHed r if h ilirt 
(1897) 2l^^m 48 ^ llun'ni ll-jiii, V 


(c) BaUUo V Oopaljl (1923) 21 AU LJ SIO, 


(A) Sget V nut (lU.A) 4 }n( 711, f>S 1 ( 
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Buit under sec 92 of the Code, ami anch 8 mtma},B 0 far s«i it laba'cdon such failure, bo 
instituted without the previous consent of the Advocate General , and in such a amt the 
Court may make a decree removing the trustee (f) It is not necesssry that the suit 
should bo instituted by the pnrtj who has secured the order under the Chantablc and 
Religious Trusts Act, 1020, but the reliefs claimed must be such as anse from the Lilure 
to produce accounts (fl ) 


Public purposes. — ^Thi« section relates to tho«o chanties onlj m which the public 
are interested. A trust for a public Hindu tempio is a trust for a public purpose of a 
rebgious nature within the meaning of this section (m) A permanent bequest bj a Par=i 
for the purpose of Muktad ceremonies is a trust for public purposes of a reLgioua 
nature for such ceremomoa include prajers for the spiritual nelfareofall Zoroa’tnans 
and tend to the advancement of the Zoroastrian religion (n) A Jfahomedan wakf is 
a trust for public purposes of a chantable and religious nature (o), and the trust may 
be for the sale of a properly m India to provide fundsfor the establishment of a boarding 
house for Haps at Mecca (p) If the reliefs specified in the section are claimed inth 
reference to a si-akf the section applies {q) A mall that ts otherwise private docs 
not become public simply because some persons are fed when gitrupuju is performed 
and a water panda! is maintained in the mutt during tho hot season (r) But svhere a 
number of tho public lud always used a temple to which a dhsrmashala was attached 
and the surplus funds not required for the sersice of tho temple were to be applied to 
feeding trasellers and maintaining a tniamrt, it was held that the intention of the fenmdet 
was to devote tho property to public purposes of a religious and charitable nature (s) 
A trust u not the le«s a trust for a public purpose becanre the mam object of the trust is 
the support of fahra of a qiarticvtar sect and the propagation of the tenets of that sect (0 
"Any alleged breach of trust.’’— These words arc not equivalent to "any alleged 
breach of any ndmi«<d trust ” It is not therefore a condition precedent to tM 
applicability of the section that the trust alleged by the plaintiffs is admitted by t e 
defendants (u) 

Where the direction of the Court is deemed necessary for the 
administration of any such trust’’ — ^To bring a suit within this section there mus 
either be a breach of trust or the directions of the Court must be necessary for the adminis 
txation of the trust The directions, which we referred to in this section, are such as are 
necessary for the carrying out of ihotrustaDdassregiTen to a trustee, either the existing 
trustee where there is one, or the new trustee, where one is to be appointed. The nature 
of the reliefs expressly mentioned shows what is meant by the words ‘ deemed neces'ary 
for administration of any such trust ’ (») The mere appointment of a Mutawa 


not a direction within the meaning of this section (w) 

" Whether contentious or not." — ^These words are new They arc L 

to give effect to a decision of the Calcutta H^h Court under sec 539 of the Codec - 

that the section wj^'“Sgt confined to non contentious proceeding, and that it app 
to contenti^'STsmts alsoX^ to the opinion to the same effect of Best and eir, 
J . ^jJHTiTearlier Madras 


^^)'~Vmrao Sinqh v liar * 


(o) AlaharnTnad Aaiim v jtli Sughur 093") 11 
Pat 288 1861 C 417 ( 33)A F A* 


I {») JtigalkithoTt y Lalshmandas - 

I ®59 

(0 itahant v Danhan (1912) 3* All 

[(., sj.» hm IS 

\ L R 40 58 OIC 358 


/ 
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Who may be seed onder this section. — Ii nni nrd^«Ary tli*t the clrfcndint 

nhoul 1 Im either * dc jnn* nr do fuclo tra«to**, olhor»i«r* no run c»n In l)miight under 
ihm fvction m » c«<«' in which all tru*too« atr dead or rrfuw' «? art (?) Thui a *nit ma; 
Jx! brought «n<lrr thi« metinn BC»in«l porwina In p<i««r««ion of the tru»t property who 
cUimadiTrwlrt<’lhotru«t,thati«,oIaimlol»»thoowT)craofthepmprrtt (n), or ngnin<t 
perron* who denr the raliditv of the lru«t <ft) Kut a rmt agnm«t one who i* merriv a 
K-rvant for mmppmpnalion of thetm*l property doe* not fall under thi* rcction (e) 
See note*. Velow, * Ttu^tm * and ** Suita tor pow««»on of iruit property " 

Order for security for costs against defendant tmslee.— Section 10 of tho 
Chantable and llclipiou* Tni«t* Act, 1020, proride* that if m any Ruit institute*! 
under the present rection, the Court trying a«ch amt may if, on tho application of 
tho ptamtifl and after hearing the defendant and making rnch inquiry a* it think* fit. 
It IS satisfied that auch an order i* necessary in tho public interest, direct tho defendant 
either to fumi«h rccunty for any expenditure inearrecl, or likely to bo incurred, by the 
plamtil! in instituting and maintaining auch suit, or to deposit from any money in hi* 
hands as tru-<te« of tho trust to which the auit relate* aiieh aumn* such Court consider* 
sufiicient to moot such expenditure in whole or in part , and that when any money ha* 
boon so deposited, tho Court may make over to tho plaintiff the whole orany part of 
such sum for tho conduct of tho suit, but that before making oier any sum to tho 
plaintiS tho Court shall take security from the plaintiff for the refund of the same m 
the event of such refund being subsequently ordered by tho Court 

Clatzse (a): removlDg any trostee.— Thi* clause u new Though tiu* 
clause did not occur m tho corresponding tec 639 of the Code of 1882, it was hold by 
the High Courts of Calcutta, Bombay and Allahabad (d), following an earlier decision 
of the flladras High Court (<), that a suit for the removal of a trustee of a public 
trust and for the appointment of a new trustee came under tliat section, though 
the rtmovai of a trustee was not one of tho reliefs specified iii that section Such 
a relief. It was said, was cither covered by tho word* such further or other relief as tho 
nature of the ca*c may require, or it was implied in the clause prov iding for the appoint 
ment of new trustees On the other hand, the Madras High Court held in a later case 
that such a suit did not come under that section (/) Sub sec (1), cl (a), of the present 
section gives effect to the Calcutta, Bombay and Allahabad decisions A suit for the 
removal of a trustee must therefor© be instituted in conformity with the provisions of 
this section. The High Court of Madras has held that a suit by the trustees of a temple 
for a declaration that the appointment by tlie Dt.rastanam Committee of the defendant 
as a trustee in place of a deceased trustee >* invalid and for on injunction to restrain 
him from interfering with the management of the temple is in effect a suit for the removal 
of the defendant from the office of trustee, and that it cannot be instituted without the 
sanction required by this or the next section (y) A similar view has been taken by the 
Patna High Court (h) This view has been dissented from by the High Osurt of Bombay 
on the ground that to bring a suit within this section there must either be an alleged breach 
of trust or the direction of the Court must be deemed necessary for the administration 

(») r<n:ftfa>wra#imfta v Subbti Rno (1823) 4# 

300 316 321 73IC 991 (23)AH 

(a) 


(!» 

ttiulj 

(e) Baldeo v Oopalji (1923) 21 AU LJ SIO, 


(33) A A S47 


©SIM V uvbv (!«.&) 4 m 711, as I C 

1035. 1251 A P 641 
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of the trust and that neither of these conditions was present in the 'Madras ease The 
Bombay case vas similar to the lladras case and it was held that the case did not fall 
within this section (») The Madras case though not orcrruled was dissented from in a 
later Full Bench case (j) and the ITadms High Court has since held that a suit hy a 
trustee to establish his right as hereditary trustee and for consequential relief as the Temple 
Committee had appointed another person as sole trustee did not fall within the section (1) 
In a suit Under this section by two trustees of a temple against a co trustee for his 
removal the Court has the power to inveatigato charges of misconduct made hy the 
defendant against the plamtiQ and even to remove them U) 


In framing a scheme of management under this section [see clause (g)] it is desirable 
to include a provision for the remoxal of trustees for breach of trust for where such a 
provision is included the removal of a defaulting trustee maj be obtained by an appltca 
tion, m execution of the decree and tl e costs and trouble of a regvlar suit which would 
otherwise be probablj necessary may thus be axoided (m) The procedure is necessarj to 
axoid multiplicity of suits (n) though some Jladras rases consider such a provision 
ultra vires (o) 


In connection with the removal ot a trustee the Bombay High Court has held that 
mere lax and improvident management on the part of the manr ger of a shnne fcutcrcd 
by the belief that he was entitled to manage the trust property free from control and very 
much as if he was its absolato owner is no ground for removing him from the trust (p) 
In another case the same High Court said that there is no hard and fast rule that because 
the manager of a shrine has arrogated to hunself the position of owner he should be 
removed from the office of trustee and that each case must be decided with reference to 

fru If 1. »■ J V J b n *<1 1 hat 1 that it 

r) 

• • >n 

to continue m office if he denies the wali character of the property and sets up an adverse 
claim to it (s) A dictum of the Privy Council would suggest that the Bombay decisions 
are too indulgent Lord Blancsburgh said that the standard of rectitude and accuracy 
expected from cxery trustee of charitable funds is of the highest and that the standard 
must in all circumstances he mamtainvd by the Courts if the safety of property held upon 
such trusts IS not to be imperilled throughout British India (I) 

The Patna High Court removed a Sajjadsiriaslun from the management of a waU for 
gross mismanagement but allowed him to retain the spiritual office of Sajjadanashm («) 
Trustee — A person appomted trustee by the Court though his appointment 
may be impeached as being illegal » a trustee within the meaning of cl (a) and not 
a trespasser (®) So is a trustee de ton tori tl at is a person who has not been appointed 
trustee but who takes charge of the trust property and purports to manage it as trust 
(t) V Hamlruhna ^10 2) 40 Boa i 


A il 530 I! oAmaWO v reniatafur*" 
narayana rtfiy (10^5) 50 5Iad I. J 
400 04 1 C 554 ( JS) A XI 552 Veera 


<P) 

<*> ^ 

•^Bom 493 , 

M Sitleita»{iiiia T Umfrbanu 

(») F«ov Za»nula5(l93 ) 13 lah 16" i®*- 
I C OS” (33) A L 3a9 ,, 

«) CoLan lal v ColUetor of Euh (!»«) 

I A 460 53 AU 910 13 I C 608 (31) 
A rC 121 . ,i 

(«) Sj I Shah Mahom/d Eat m v 

SbvAw (1032) 11 IWt "88 138 1 C 41" 
(3 )A P 3" 



n ! T*' <"»i» '7 t ’ 


pn p'Tt ' Iw) n**" A*V»n •c!ai«t«|^wk > ^ 

« I tViin •r<ivin mn<l !>*• nist W r-w f»'« 

Clause (b) appolnUrc tif-w irttv-* 1 1 » n- .- 

ot fc tftnpV <'n tlw* cr”'if' I i1i»t \kTl* •♦« ( i i«»*i «#■■ i<.. 

of trU«tor« »» tlvTTf 'f^ » !• • V 1 1 «t Vt ^ •• •■ « > n 

Untlrr thi* nort i m tl>r ( in «»ia li-ir i« ( • * « «t » • |f 

mrnt of Bilcfitj m*l or rir» ^ «|.j, , i *i >• 

»ilh thf onnn*l otin»liltit« n < f tf.^ tni»t »■! ft 1 .* | 

Sc» •?? >'^**^1 unifrr • vVtn» I *«» iW »,.» 1 1 •*!•■••<< i 

Clause (d) dUectlBe arcounls and Jmulrttt. Ti .<>. 

thonrrr«ptn<linR « f l>io « | Ik*; tJ,« I 

to rTmo\p llic ■ f » <l.»ntT. kn<l u, « mj»i i . , 

good the loK*c« iiu*t»mc<l h\ thr tWiU 1 ^ rt^.ri . | .V*»oM ..n It 
ami for the arp'intin'T'^ ■ • »''■» «a« a •nit •«i( ,n ij n , 

f ir nrroMnij not one ' I the rrlu-li tv,l m 

H'hef jt was «Mil, d »•> Itw «..f.U luttWr • r , j},rf fr 

clause giNwlegi-sl'itiien'copniti.n toih.* a»-.ie«Wi.,.n (r/| 

Clause (e) : apportionment of income.~A sun f r a if. 

/ *4 ^ Im Ic tt II i ^ 


'»i( r- I* , 
It It 
rl , 1 , 


Clause (0* aattorlilng trust property to be let.-\nor;j.cn,,o, i., amuu,.., 

for sanction of the Court to grant a lease of the waif p^.jrrtj J, n„i » ..„t u.,,U, t) 
lection (/) 

Clanse(e): settllns a scaemt.-TliH v,.,. > 

the Court as regards directuns to be fii'on for tl>e ailmiiuiiraii,,,, „( Iriuts ||. 

pnng effect to the prousions of th« section and in app mtmR new iniiire» and »rn|ms 


eiutmg cond.tuna that may ha*e gfoun up since ns loumlaiwn (j) The Curt maj 
refuse to frame a scheme uherc no mismanage, uent is pro^cd (A) The Ma.lra, njx 


enforced a scheme by tbe appointment in i ,\ 

scheme had placed under the cont nil of “ t^"*P ^ 


’« propertKs uh.di the 


(If) Juoal 

(1U«)®33 'Ca!'‘ 760. 805* ®0» 

(1J>5) ir All 17, 81 I C 831 ( -t) * * 


(4) BaMruAitti 

aiy«r( 19 ;' 
811 ( S') t 


" »« 5« I C 

1,1 JItiamrJ /rw. 

ti7 155 13 
S> 

fSI J/fweu'f-Ci 


uU \ Jlmnl nsm ,» , 
C-al lU-J HOI IIW, 


(«) Irai/ajVoi$V T«rum< 2 ta{ 1905 )**'?'*.f*j I,-) r 5 uN'»**fi 

5,5 1311 C «0, (32)A M ♦» . Tflu'-zu ’ 

1 i'f ■» 

L H 87 


H.«l ' 
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A scheme framed by the Court may be varied, >f good cause is Bbonn (1) But 
where a Bchemo is once settled, it precludes a suit to establish a private right to manage 
the property [e g , hereditarj truateealiip] which, if estabiLshed, would interfere with the 
scheme settled by Court {1) 

The Court has power under this section to frame a scheme In respect of a public 
temple though it lie under the control of a Tcmplo Committee constituted under the 
Religious Endo^rmenta Act 20 of 18&3 (m) But where a trust is a jtrtiate trust, eg ,Ior 
a family idol, the settlement of a scheme under this section is inappropriate (n) 

In decrees passed under this section liberty is generally reserved to the pirties to 
apply to the Court ns occasion arises , as to tlio effect of such a clause, see the under 
mentioned case (o) The Madras High Court has held that liberty may be reserved to 
parties to apply to the Court to fill any vacancy in the office of a trustee appointed under 
a scheme (p) , but the same High Court has also held that liberty to apply for a modifies 
tion of the (clieme or for a relief coming under s 92 w ultra vires (7), and the P»angoon 
High Court has followed these decisions (r) But such clauses hnie appeared in schemes 
approved by the Privy Council {») , and the Bombay High Court holds that the original 
consent of the Advocate General is sufficient to givo the Court seizin of the case and the 
Court is competent to entertain applications, for liberty to apply is reserved m order 
to avoid multiplicity of actions (») 

H here it is quite clesr that a public trust has been proper}} constituted by mil, it 
IS not necessary that a suit f>r the administration of the estate of the testator should 
precedea suit under this section Out it is olberwiso where it is doubtful whether there 
would be funds sufficient for the charitable bequest In the latter case an administration 
suit may become necessary before any echeine can be framed under this section (u) 
Where the trust funds arc not ascertained and the defendants arc accountable for their 
management of the trust property, the proper course is to tale the accounts before a 
scheme is framed (u) 

In a suit brought under this section in respect of a public religious trust, the Court 
has jurisdiction to frame a sclieme regulative of the conduct of the institution as the 
owners of moneys and property which it possesses, even m cases where the Acharya, as 
the bead of its spiritual and temporal affairs, is worshipped by the members of the sect 
as tbo representative of the god In drawing up the scheme, however, the Court must 
not encroach upon the rights and prerogatives of the Acharya as a religious preceptor of 
the community, but while the institutional trust must be respected, the sect and body 
of worshippers for whose benefit it was set up have the protection of the Court against 
their property being the subject of abuse, epeculation and waste («) 


Prayafj Da» v Timmala (1805) SSUad 
318 llm/taiot y Banttmanl^o (1913) 35 
Mad 361 12 I C 449 


(n) Qovallal'- /’umo CAan*a (1922) 491 A 
100 49Cal 459,671 0 661, (22)A PC 
553 

fo) lHanadananday Taralnanrfa (1023) 37 C»I 
L J 281,761 C 220 ( 24) A C 330 See 


naniunamortAt (19''6) SOMad L 3 499 
941 C 554 (26) A M 557 refraW^am 
cAanarv AJiorate tenfral (1027) 61 J1''0 
31 106 I C 605 ( 27) A M 1073 (P B 1 
(r) O r« ifatiny \ V Jun Pe (1928) 6 Bang 
604 1141 C 293 (21>)A It 20 
(») Praja9dof)naTU v T Srirangaeharla I ara 
(19U7) SO Mad 138 1> C JtrantM V 
Daiort Trmph CommWee (1025) 27 Som 
L It 872 87 1 C 813 ( 25) A PC 155 
(f) Clandrapratady Jino65artAi(1931)65Bom 
414 133 1 C 740 ( 31) A B SJl 
(b) SenlatanaranmU v Sum Itao {ie>3>40 
Mad 800 320 321 73 1 C 091,( 23)AM 
376 

(e) CAolalel v Jl/ano5ar (1900) 24 Horn 50 26 
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^\ here proTMion H ttiikIc In k prhrme for ka •pplicAtion Ifinj; mmlc to the Court for 
Ihepurpnw m<Tit»f»nc>>l In it,nn(l*n onlrrUmadoon thoAppIio-ttion, the order hnol one 
m cxw^tinn, *n InoAppe*! lie« from it (c) 

Clause (h) . farther or other relief — Tlic worth granting ruch further or 
other relief the riatiire of the eA«e maj rr>inirr, mutt he read with what hat precetled 
A« referring to further relief to whieh the part) ma^ l-c cntitleil which Ari«et out of the 
fcri*f^iire <f fk' truft m rerpeet of which the suit hat licen brought Therefore, where 
the onfy relief claimetl m a suit it for a fferfararioa that certain propertj it wokf projierty 
the suit doet not come wiihm the purricw of this section Such a relief docs not come 
within the wonlt furtheror other rchel (y> The general clau<c dealing with* further 
or other relief ought to lie reail with the five preceding spt'cific clauvs, and 

nature of the the reliefs which maj he properly granted under it it of tho same cinrac 
ter At the relieft which nia\ lie granted under the preceding clausct The fitc specific 
etauset arc not merely illu<trati\e, I ul furriLdi an indiCAtion of the nature of the relief, 
which mat be granted m a suit under this section ” (:} 

The question as to the precitc scope of clante (h) w of great importance, for if tho 
words such further or other relief at the nature of tho ca«e may require ” mean relief 
of the same nature at clau«et (a) to (g), a relief in a suit againtt strangers to a trust for a 
declaration that property in their po^*eHHion k trust property, would be out«ide tho scope 
of this section as it would not bo of the same nature as c)au«et (a) to (g) and the suit could 
be maintamed without the convnt of the Adtocale General This scry question aroto 
in /!Wi/r 7’nAiia a Ab i ,l/oAoin«f AU (a) where the Prirj Council held that a suit 

for a declaration that property belongs to a wakf can be maintained hy Mahomedans 
interested in tho wakf without tho consent of tho Adi oeatc General It was argued 
m that case on behalf of tho defendants that tho words further or other relief must 
bo taken, not in connection with (ho prosious clauses (a) to (g), but in connection with 
the nature of tho suit — namely, any relief other than (a) to (g) that the case of an alleged 
breach of an express or constructive trust may require m tho circiimstanccs of any 
particular ca<o, and that a breath ot trust having been alleged the suit came under 
this section and it could not bo maintained without the consent of the Adrocato General 
But this argument was not accepteil and it was held that the words ‘ further or other 
relief in clause (h) must, on general principles, be taken to mean relief of the same 
nature as clauses (a) to (g), and that as the relief for a declaration that the property 
belonged to the wakf was not of that nature, the suit was outside the scope of the section 
Their Lordships said that tho construction suggested on behalf of the defendants would 
cut down substantive rights which existed before the enactment of the Code of I90S, 
and a Code regulating procedure should not be construed as hanng that effect m the 
absence of express words Before tho enactment of that Code a person interested m a 
public trust had the right to mamtain a suit for such a declaration as the above without 
the consent of the Advocate General and this is the substantive right referred to above. 
It follows that when a suit is brought for some of the reliefs mentioned in this section 
with the consent of the Advocate General, and a prayer for a declaration is afterwards 
added and strangers to the trust arc joined as defendants, the suit ceases to that extent 
to be one under sec 02 or of a representative character 

There is a conflict of opinion as to whether a prayer that a deed of trust may be 
construed by the Court and that the true scope and object of the trust fund may be 


A 1“C 155 16J Hlaki , . 

raurfin (U 6) 4J Mv<l 5«0 U5 I C 7.0 
( je) A M 55J A ram v ftahoopala 
(1U30) 5i Msd 315 1 S I C S|S (30) 
A M 91S 

(y) Jamal udJin s 1/ jtaba Ilarat t (IMS) .5 


Ail 631 63 j Satig Ham v liattao 3tat 
(IJ18) 1 Lah L J 150 S7 I C 320 
(*) D dret Dat V CAoont Lal(lU06) S3 Cal 
703 810 

(a) (10 8)651 A 06 55 Cal 519 1031 C 361. 
( 8) A rc 16 Gafuralh v ilohuUin 
(l931)33Uom L It 1575, 185 1 C 806. 
( 3») A B 65 
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determined by the Court comes ^Mthin tbs words “lurthcr or other relief” (6) See 
note below “ Suits merely for a decl&ratioti of trust ” 

Suits outside the scope of the section. — ^This section does not apply unless — 

(1) there 13 a trust created for public purpo^ of a charitable or religious nature , 

(2) there is a breach alleged of such trust, or the direction of the Court is deemed 
necessary for the administration of such trust , and 

(3) the relief claimed is one or other of the reliefs mentioned m the section {c) 
[see note bolou “ sub see (2) ”] 

If all the three conditions mentioned aboio are fulfilled, the suit must be instituted in 
conformity with the pro\ isions of thb section, that is to say, it must bo instituted either 
the Adrocate General or by two or more persons mtercsted m the trust with the 
consent of the Advocate General , it it is not ao instituted, it must be dismissed [see notes 
above ‘ Consent of Advocate»Gonoral *’] But if any one of the three conditions is 
absent, the suit is out'ide the scope of this section, and it may bo instituted m the ordmary 
minncr {d) The mere fact that a suit rehtet to a public chantablc or rebgious trust, 
or that it relalea to property held on such trust is. not sufficient to bring it withm the 
scope of this section f see notes below “ Suits to enforce private rights," and ” Suits for 
possession of trust property against trespassers and against alienees from trustees’] 
At the same time a suit which is clearly snthin the scope of tins section cannot bo treated 
as one outside its scope, becauoa in addition to reliefs under this section it claims reliefs 
not allowed bj the section [<ee notes below, * Suits for removal of trustees, etc and 
” Where some of the reliefs are outside the scope of this section " ] 

Suits to enforce private rights.— The suit contemplated by this section is a 
representetire suit [see note above *' Representative suit and res judicata ' ] Suits 
brought not to vindicate or establish the right oftfaeputfie ui resjwct of a pubbe trust , but 
to remedy an infringement of an indtvtdual right or to vindicate a private right, do not 
fall within this section (s) Such suits are instituted in the ordinary manner and not 
under this section The following are instances of suits of this rharacter — 

(1) A suit by a person claiming to bo a CO trustee of a certain (farga and entitled 

as such to a share with the defendant trustee in the management and 
profits thereof J/iyo I'ofi UII 3 v Sat/ad Bain (1898) 22 Bom 490 

(2) A suit by the trustees of a fire temple for the vmdication of the right of 

management which was vested m sod actually being exercised by them 
at the date of the obstruction by the defendants Navrogt v Dastiir Khar 
sArdji (1904)28 Bom 20, &t 

(3) A suit between two individuals each claiming certam rights as mutawah 

over iraX/ property Manijan y Kkadem Horsein (1905) 32 Cal 273 

(4) .^ A suit between two persons as to which of them is the lawful trastee of a 

chanty Budree Das V GAooai £a{ (lOOG) 33 Cal 789, 808 , J/uAammad v 
Ahmed (1913) 35 All 459. 20 I C 37 , ^lanwt Ah v Ah Reza (1914) 37 
All 86,26 1 C 778 , Putttt iaf T Zhiyanand (1922) 44 All 721,08 IC 
786,(22) A A 499 , Ayafnn»«M*T ^ul/u (1914) 41 Cal 740,221 C 677, 
Gtyana Y Kandasami (1887) 10 Had 375, Kashtrialh v Oangubai (1929) 
31Bom L R 349, 117 1 C 623,{’29)A B 193, A’Aah/a Canny v Mohamtd 
Ebrahxm (1931) 9 Rang 459, 135 1 a 332, (’31) A R 322 The High Court 

(W ’ . 

<0 ■■ ■ * . 


(A Uadhacrao v Shrx Omiartthiar CM (13^9) 

31 Horn L E 132 , lie r c its. ( 29 ) 

A B 153 

U) S*eprrl>»vsr J .In EtniAaErltlv Jamtelji 
(IJ09)23Uom 609,529 530,21 C "01 
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r>f IVimlut} lift* hH 1 tli*t wbrrr (he (IrfrniUnt ii In tnftn^f^m<.nt of tho tru^l 
proprrtr nful (!>" jOnInt »1« rontaliu a relief (or accounts agniait him, tho 
suit IS one un ler this i«cet»on Aaroyin r I a*w/(ro (102t) 20 Kom I, U 
*>50. 80 1 C ('>0, (2() \ B SlS.CM'i^sWr Fo/^nrum (1(113)35 Horn 
LU 111^ ( II) \ 11 2f Hut (Ins slew wniHicts «ith Ibo 'frdns »i w 
(11^) 45 Mad 113, C9l C 30l. ( 22) A M 17, cited m ill (0 below 

(5) It has )>een hel ( 1 } t ho High Court of Allahabad (hat the right of sSfahomedan 

to uw; A mosque is not a {tullic liit a jinm/c right It u Iiko tho right 
to A prirate road. Any one who has tho right maj maintam a suit 

in respect of It [ JairoA'jr T //uaM»« (18S3) 7 All 178, nt pp 182 181] To 
auch A nut the praruions of this eeclion do not Apptj Thus it has been 
held that any Ifahomedan entitled to frequent a mosquo maj, if projiert^ 
liclonging to (ho tno<qu« is aol I Iq tho manager of tho mo-squo for liis 
private debts maintain a suit for a declaration that tho property u uakf 
proiicrts and to set asido tho ealo and evict tho purchaser [Zafaryag 
4(1 r /iul-foimr •SinjA (188.1) 5 All 497] Similarly if land attached to a 
mosque IS encroached upon, any 3Iahomcdan entitled to uso tho nosquo 
maj sue to eject tho trespaaser And if tho mosqiio bo in a ditapidatcd 
condition and a Mahomedan frequenting tho mosque, or ono looking after 
It IS desirous of repairing it, but is obstructed by a third person, ho may 
tnauilain a suit to estaWwh his right to tcjait tho mosqnc [JoiniVir v 
AlUtr Jtueain (1883) 7 All 178) The contrary howeser hss been bell 
b) tho High Court of Calcutta in Jan A/i V 71am NafA (1882) 8 Cal 32 and 
iMlifunnusa BiU v Ao'inin ilifi (1885) H Col 31 According to these 
decisions, the right sought to bo established in suits such as tho above is 
not a pnvato but a pvblie right, and it can onl^ bo enforced by a suit 
brought in conformity with (ho j rovisions of this section But in a later 
Calcutta enso (JfoAiudha v .guyidu/din (1893) 2D Cal 810] it wis jointed 
out that tho reasoning of tho Allahabad cases showing that the right of 
worship of each worshipper m a Mahoraedan mosque or religious endow 
ment was an truiepenJent right wholly irrespective of the rights of the other 
worshippers, was correct The view taken m the earlier (Calcutta decisions 
is it IS submitted not correct (/) and it cannot be sustamed since the dcci 
Sion of the Pnvy Council in AbJur Bahtm v Abu Mahomed Barlat Ah (y) 

(6) A suit by a trustee against a co tnistco for accounts Appanna v \aTasiny 

(l922)45’Mad 113 69 I C 301 ( 22) A M 17 [FB] /?opiy» v Gotxndlal 
(1910) 40 Bom 419 34 I C 167 

(7) A suit by an idol as a junstic person against persons who interfere unlawfully 

with the property of the idol or the income thereof DarshanLalv Shtbjt 
(1923) 45 lUI 215, 71 I C 420 ( 23) A A 120, Madhavrao v Skn 
Omlareekvar Ohal {\920) 31 Horn L. R 192 119 1 C 775 ( 29) A B 153 

(8) A suit for a declaration that the plaintiff is entitled to appomt mutawallis 

liuyghan Prasad v Dhanno (1927) 49 All 435 99 I C. 1045, ( 27) A A 257 

Suits for a declaration and for possession of trust property against third 
persons that is strangers to the trost — Suits against strangers to the trust that IS, 
Against trespassers and agamst transferees from trustees for a declaration that property 
in their hands is trust property and for possession, are outside the scope of this section 
The reason is that the relief claimed is not one of those mentioned m clauses (a) to (h) 
Such suits must be instituted in the ordinaiy manner and not under this section (A) 
CO See I aidyanalia v Simmitulha (IKI) 361 ( 38) A FC 16 

C *■* <*> PWi.tZej(1906)33Cl 789 

(t) (19 8) 65 1 A 96 65 C»1 619 108 I C 
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This has now been definitely held by tha Pnrj Council m Abdur Jlahim v Jlahomed 
Rarlat (t) [see CAso (1) below] ThefoUowingsroinstancesofsuitsofthis character — 

(1) A suit for a declaration that property belong* to a wakf can bo maintained 

by ^lahomcdan* interested tnthe waW without the sanction of (he Advocate 
General Afidur /fo^imT 3fahomed Barliat Ah {1928) 55 1 A 90,C5CaL 
510, 1081 C 3C1,(’28)APC 16 

(2) A suit by the disciples of a mult for a declaration that the defendant was 

not the duly appointed successor to tho late head of the mutt, and that 
ho Was in possession under a false claim of title, and for ejecting the defend 
ant fromthomutf propcctica Sirtitnasav (1893) IG^fad 31, 

GangaCharan-v Ramcten<f«i(1028)60 All 165,1061 a 389. (28) A A 33 
[Here the claim against the defendant is as against a trespasser ] 

(3) A suit for a declaration that a certain piece of land of which it was alleged 

tho defendants had taken wrongful possession a as a public graveyard, and 
for the ejectment of the defendants from the Und Muhatnmad p KaUu 
(1899) 21 All m , Ohaiaffar V 1 oimr (1906) 28 All 112.117,120, 
121 Dasondhayv VuAamma(t(19II) 33 Alt G60 11 I C 25 , Muhammad 
Daksh V Musammat Puxn (1021) 19 All L J 230, 621 C A 

lie [Here also the claim against the defendants is as against trespassers ] 
Compare Xoti/uRiesa i?i6i r Aorirua (18S5) ) 1 Cal 33 where the suit 
naa for a declaration that certain property uas util/ property and for 
recovery of poa^asion thereof from a third party, and where the Court 
held that tho suit ought to have been instituted id conformity with the 
provisions of this section This decision u ould appear to be no longer law 
see l/oAtuddm T ^yidaddin (1893) 20 Cal 810 p 810 

(4) A suit to set aside an alienation of trust property olleged to have been wrong 

fully made by the trustees and for the recovery of property froni the 
alwnec Kan Uaasan r Sagun (1900) 24 Bom 170 , LaLihmaniaa v 
Oonpfljrav (1884) 8 Bom 365, l«/ta»afAv ifamWat (1801) 15 Bom 148, 
Ghtlabhaiv CrferamdOll) 36 Bom 29 121 a 577 [Here the defendants 
are transferee* from trustees ] 

(6) A suit by tho trustees of » temple against the manager and treasurer of tho 

temple for accounts and for » decree foe what may be found due on taking 
such accounts Malharx AarosinAu (1912) 37 Bom 9o 17 I C C65 
(G) A suit by two of the worshippcra of a temple with tho Icavo of Court under 
0 1, r 8, against the committee of management (not being trustees) and 
arehakaa of the temple for a declaration that a transfer made by the 
committee to tho areiakaa of the right to collect and receive offerings made 
by the pilgrim* is invalid I enlatanimaaa v Aoetanranja (1917) 40 Mad 
212. 38 I C 73 [F B] 

(7) A suit by the newly appointed trustees of an imambara for possession of the 

imambara against a former trustee who has been dismissed Inayat v K'aiz 
Muhammad {\922)i5 AW 335,711 C 767,(23)A A 319 [tho defendant m 
such a case is a trespasser] Oanga Pur\ v Mohan Lai (1923) 4 Lah. 2Do, 

73 1 C 645 ( 24) A L. 131 

But la a case where the plaintiff not only asked for a declaration ns against the 
defendant that a temple was a public trust of a religious nature but also alleged that the 
defendant was under a contractual obligation to hold the profits of a shop m the terople 

(I) (U)®8)551 A ao S5C»I 510 1081 C 381 ( 28) A PC 1« 
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prrmi'w* fr>r tli'* of th** Urnplp and pn»vi*«l for an account of tfic profits — the auit was 
one for diftrtinz accounts apam»t a constnictivp tnistec /fW«r /’n^mon g caw? did 
not applj and the nanrtjnn of the AdTOcatc General was ncccwn (j) note 
•• Trustee ” abot c 

Snlts for removal of trostcca for onlawful aHenatlon of trust property 
and against transferees from tliose trustees — A common tjpc of suits under this 
section i< a suit aj^ainst the trustee of a chanty for his remomt on the ground that he has 
unawfull\ alicaitod the lru«t propertj treating it a# his pnrato property, and for the 
appoint m-nt of a new tni'tccin his place Itiscicar that sucha suit is within this section 
for the lehcf claimed is one under cl (a) of this section and the ground on which the relief 
IS cUim'vl IS a birsch of tru«t m alienating the |>ropcrt} It is also dear that the Court 
cannot remove the tnisleo unless it finds that the property is trust property and that 
It has been wrongfullj alienated bj the trustee The ijuestion to bo considered is 
whether the Court hss power, in the absence of the alienee, to declare tliat the property 
IS trust propertj and that the alienation is unlawful It has been held bj the High 
Court of ^fadra8 that «n alienee is not a proper porty to a suit under this section, and 
that if he is loined as * party, the suit as against him should bo dismissed But tips, it 
has been held does not preclude the Court from determining in a suit against the trustee 
alone whether the proixirtv is tnist propertj, and declaring, if it is so found, that it is 
trust propertj But the transferee, not being a party to the suit, is not bound bj the 
declaration and if a suit is subsci^ucntly broughtagauist him for possession of the pro 
pertj , it IS open to him to contend that the property is not trust property (i) A similar 
view hasbren taken by the High Court of Calcutta (!) On the other hand it has been held 
by the High Court of AlUhabad that thealiencethoughnot a neee4»ary p&rti to the suit (m) 
M a proper parly (n), and that if be is joined as a pnrtj , and the Court declares 
that the property is trust property be will bo bound by such declaration in a 
subsequent suit for posieaeton against him (o) The High Court of Bombay has gone 
further and held that the transferee is not only a proper but a neceaaary party and that 
no such declaration can be made in ins absence (p) But all the High Courts are agreed 
that in a suit such as the above a decree cannot be passed against the alienee directing 
him to deUtir pnaesuon of the properly to the plaintiffs though he is a party to the suit 
aa such relief is neither specifically mentioned m the section nor implied m cl (h) and 
that the remedv of the newly appointed trustee is to institute a separate suit for possession 
against him (g) The proposition that the Court has no power under tlus section to pass 
a decree against an alienee directing him to deliver posae»sion to the plaintiffs is in 
accordance with a recent ruling of the Pnvy Council where it was held that a relief or a 
remedy against tl ird persons that is strangers to the trust, was not Within the scope 
of this section (r) It is submitted that the Court has also no power under this section 
to make a declaration that the property in sni* is luit trust property «o as to flieaJienre, 
such a relief also being outbid© the scope of the section The Rangoon High Court, 
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howc\er, has gone further snd holds that ifma suit under gcc D2 a claim to relief against 

alienees who are strangers to the trust wadded, there >3 a misjoinder both of parties and 

causes of action and that unless the plaint is am'mded the suit cannot be entertained 
In such a suit, prajmg (1) lor the removal of a trustee, (2) for the scsting of the 
property m new trustees, and (3) for a declaration that a mortgage of the property by 
the trustee was invalid--the first two reliefs were granted but the suit as against tie 
mortgagee was dismissed («) 

Saits oaly for a declaratloa of trost. — This section presupposes the emtence 
of a trust for the administration of which it is necessary to make provision Hence it 
docs not apply to a suit brought solely for the purpose of having a dedaralion of the 
ibart that certam property is wakf^ the fact of endowment being denied on the other 
side (1) Nor does this section apply to a suit brought merely for a declaration that the 
plaintiffs are trustees of ari endowment (u) See note above, “Suits for a declaration 
and for possession of trust property egemat third persons, t e , strangers to the trust ” 

Salts for a declaratloa that the defendant Is not a properly appointed 
trustee and for an injnnction against him. — See note above, “ Clause (a) . 
removing any trustee 

Courts competent to try salts under this section . — A suit under this section 

must be instituted cither m the principal Cixil Court of ongiaat jurisdiction or m any 
other Court empowered in that behalf by the Local Government But this does not 
empower the Local Government to direct the transfer of a parheulnr suit pending m a 
District Court to a particular Judge The authority must be a general one to try suits 
under this section (u) 

The expression “ principal Civd Court of original jurisdiction “ m this section docs 
not include the Court of an Additional District Judge appointed under sec 8 of the Civil 
Courts Act XII of 1887 (u) unless the Dutnet Judge has under sab sec (2) of that section 
assigned to hun the functions of a District Judge relating to all suits cognizable by the 
District Judge (z) 

^Vhere a suit is brought against an executor in the Court of a Subordmate Judge 
for the administration of the testator s estate, the mere fact, that the will contains 
directions for applying portions of the estate to charitable purposes docs not bring the 
suit within this section The Subordinate Judge Aa» junsdiotion to entertain such a suit, 
but if any questions relating to charitable bequests ari<!e before him and a scheme has 
to be framed under this section, ho ehould hold the amount appropriated for chanties 
in the possession of a Receiver until the Advocate General or the Collector obtains the 
directions of the District Court (y) 

Where some of the reliefs ore outside the scope of the section.— When 
some of the reicefe cJzfctfed oofsafe the scope a/ the section, the Court is not justiSed 
in retummg the plaint It should require the plaintiff to amend bis plamt by confining 
himself to reliefs within the section, or it might wait till it came to pronounce judgment 
and dismiss the suit as to reliefs without the section (s) So in a suit by worshippers for 
the appomtment of trustees and for the ejectment of trespassers the Court may appoint 
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without ilccrre In (n) Hut womhipixrs cannot wo under 

0 l.r 8, torcco\crthepropcrtj untc-wthoj arewrportwl bj thotni«tcc^ They should 
sue to remove the tru'tcc* first ond then let Ihencw trustees sue m ejectment (M ''hen a 
trustee dies the parly mtitleelto rueeeetl to the management ma^ sue toe«tal lL«h hia right 
The section docs not opplj to fW^h “ •"d i( objection is rai*e»I to his appointment 

on the ground of mi«conducl the objector should be rcfcrrctl to a suit under sc- 92 (c) 

Sob section (2) this section Is iniindfttory — Tho Legislature has by enacting 
this section constituted a special tnlunal for the trial of a class of suits uhich it has 
rcroosesl from the eogniranec of the ordinary Courts Those are suits for any of tho 
reliefs speci6e<l m sub see (1) m eases where there is an allegcsl breach of anj evpress 
or constructiio trust createsl for public jurposes of a chantabic or rebgious nature, or 
« here the direction of the Court ts dccmcsl ncccssars for the administration of any such 
trust This class of suits can only be instituted in the special Courts mentioned m this 
section, and they can onK bo brouchl either by the Advocate General or by tno or more 
persons having an interest in the trust and having obtained the consent m witing of the 
Adiocatc General This is enacted by sob see (2) of the present section Under the 
corresponding section 539 of the Codes of 1877 and 1882 it was doubtful whether eiery 
suit of the character described above was to be instituted m the manner aforesaid 
&ub see (2) makes it clear that every such suit must be so instituted , it enacts that no suit 
claiming any of tho reliefs specified in sub see (I) shall bo instituted without the consent 
of the Advocate General (rf) Dutsubscc (2) must be read with sub sec (J) Heading 
sub sea. (2) with sub sec (1) it follows that it is not every suit claiming any of the reliefs 
specified m tub sec (1) that should be brought with the consent of the Advocate General 
but those suits only which besides claiming any of those reliefs are brought by individuals 
as representatives of the general public Accordingly a Full Ceoch of the Madras High 
Court has held that a suit by a trustee of a public religious trust against a co trustee 
for accounts does not fall within this section, though the relief claimed u the one specified 
in sub see (1) cl (d) Such a suit is not a representative suit The relief is sought not 
in the larger interest of the public but merely for the purpose of vindicating the private 
rights of one of the trustees and of enabling him to discharge the duties and liabilities 
which are imposed upon him by the trust (c) "fben atrusteo sued hia two co trustees 
for the settlement of a scheme of management by rotation tho Court said that if the suit 
was brought on the ba<is of an agreement between the trustees or on the terms of the will 
of the founder of tho trust it would be a suit to assert a private right and sec 02 would 
not apply but as there was no such agreemeot or will the learned Judge held that the 
suit was a representative suit and that sec 92 did apply (/) 

The doubt referred to m tho yweceding paragraph arose in the following way Tho 
Code of 1859 did not contam any special provisions for the mstitution of suits relatmg to 
public chanties Such provisions were introduced for the first tune by s“C 539 of the 
Code of 1877 They were reproduced in sec 539 of the Code of 1882 and they now find a 
place m sub sec (1) of the present section But neither the Code of 1877 nor the Code 
of 1882 contamed any provision corresponding to sub sec (2) Before the enactment of 
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the Code of 1877 suits relating to public charitable or religious trusts could be instituted 
m the ordinary Courts by certain persons as plaintifis Thus — 

(1) persons appomled tuptrvmort otxr trutters could sue m any ordinary Court 
competent to hear the suit for the remocal of the trustees for malTersation 
and to obtain the appointment in their place of other fit and proper persons ( j) 
siroilarlj 

(2) one or more of thf meinhera of a defined class of the general public [such as the 
Satchaai community of Chatra] could suo on behalf of the whole class, tnth 
the Jeaie of the Court under ate 30 [no« O 1, r 8], in any ordinary Court com 
petent to hear the suit, to obtain a declaration of their right to take part in tie 
management of the worship of a goddess (A) 


It IS obvious that the abore suits fall within the purview of the present section They 
also came within the terms of see 639 of the earlier Codes In the absence of any provision 
m see 639 similar to that contamed msub see <2).thequestionarosowhetherthese suits 
were to he instituted in the special Courts mentioned msec 639 and bj the Advocate 
General as plamtiff, or u hether thej could be instituted as before in ordinary Courts and 
by persons who could have sued if sec 639 had not been enacted The High Court of 
Bombay held that s 539 was maudatorj, in other words, that eiery suit of the character 
mentioned in that section niu«t be brought m accordance with its provisions, and not 
otherwise Therefore the suits referred to above could not bo brought by the supervuors 
as plaintiffs in the one ca»o and bv the members of thccommunityin the other, butthev 
had to be instituted either by the Advocate Oeoeral or by tuo or more persons interested 
m the trust after obtaining the sanction of the Advocate General . and further, the«e 
suits could only be brought in the special Courti mibcated in that section, namely the 
High Court or the Pistncl Court, as the ca«e might be (i) On the other hand, the other 
High Courts held that section 539 was permissive and that it did not take away the 
right of suit which existed prior to and independently of it According to the Utter 
view suits of the character mentioned above could, notwitbstandmg the enactment 
of section 639 be brought as before by the aAotenamed parltea as plaintiffs m any Court 
competent to entertain those suits, and it was not obligatory to institute them in accord 
aneewiththeprovisionsofsec 639(^) Sub •'Cttion (2) gives effect to the Bombay decisions 
and supersedes the decisions of the other High Courts It provides m distinct terms 
that no suit claiming any of the reliefs specified m sub section (1) shall be instituteil 
except in conformity with the provisions of that sub section At the same tune it declares 
that the speaal provisions of the Religious Endowments Act 20 of 16G3 for the institution 
of suits governed by that Act arc not affected by the provisions of this section The 
provisions of that Act and their bearing on the present section are discussed in the next 
paragraph 


“Save as provldea "Dy ’Cne 'ReTigftons Enaowments Act TBb5' —Alter the 

downfall of the Mogul Empire m India, it was discovered that the income of many 
endowments granted in land “ by the Governments of this country and bj 

Individuals for the support of mosques temples collies and for other pious and beneficial 
purposes ’ was misappropriated by persoris managing the endowments It was 
therefore deemed expedient that the Bntish Government should take charge of 
these endowments, and for that purpose and the purpose also o£ providing for the 
mamtenaDco of bridges, serais, uttaras and other buddings erected for the use of the 
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public, llcpiUtnn 19 of 1810 wm llic gcncnl #uprrinlcnilonce of all 

the refijioi*-* ch/intMe cnilowmenli rcfcrwtl to alin>e wa* AT«fc<l in the Hoard of 
Bevenue That llopdatnn applied to rndowmenta In Ik-npal A similar I'cpihtion, 
Ropilation 7 of 1817, wa* aiihacfjHcntly paaaed to pnaiidc for like endowment* m the 
Madraa Preaidcncj (1) Sca-eril jrara after the paaainp of lhe«e llepdation*. it WM 
thought that the connection of a Oiriattan Goermtnent w ith the relift'oiia eatabliahmenta 
of llindua and Vahommedan* was meapedient, and a rrp>rt waa therefore called for bj 
the Gowrnment of Indinn the jeat I8II from the Cdleclora of all Districts with a mow 
to di\e»t theniwh'ea of the management of r<ttyioa$ endowment*, and transfer the 
management to properly qualified indixidoat* Aa a result, .\ct 20 of 1801 «a* passed, 
whereb} such of the proMsions of the alsucmentioned Itepdations as related to rrh'^ioifs 
endowments «crc repealed, and proMsion was made for the transfer of all such endow- 
ments, in rertam eases to trustees, and in othera to comniittrea (ss 3 8) Hut the duty 
of superintending dinrtt/}ble endowments imposed on the Hoard of Hcicniie bj the old 
Ilegulationa u still retained, and, in fait, express care is taken in the Act to declare that 
this dut) aa to chartliUt endowments is not intended to he alTeeted or interfered with 
(88 21, 23) 

The Bchgious Endawmenta Act applies only to fuUie religious endowments, as 
did the old llegulationa It does not apply to priin/e religious endowments Sec 14 
of the Act provides that any person interested m any mosque, temple or religious 
establishment may sue the trustees or members of a eommitteo for any fnis/rneoiice, 
brtaeh of trust, or ntyUti of duty committed by them in respect of the trust \cstcd in 
them, and the Osurt may m such suit direct the epcci&o performance of any act by them, 
and may decree damages and costs against them, and may also direct the remoial of 
any of tho trustees or any member of a committee A suit w hich docs not charge the 
trustees or members of a committee with misfeasance, breach of trust, or neglect of duty, 
does not fall under that section (1) 18 provides that no tutl under Ms Act shall 

be instituted without the Uaie of the Court 

The Act IS in force m all Presidencies escept the Presidency of Bombay where it ii 
in force in Xorth Canara only But it docs not apply to presidency towns , so tlmtit 
avnt instituted in a Chartered High Court in the exmise of its ordinary original yiiriitllo- 
tion inherited from the Supreme Court charging neglect of duty on the part of a templn 
trustee does not require the leave of the Court under sec 18 of the Act (m) 


After the passing of the Regulations above referred to, the Board of Revenue tiink 
over the management of some endowments, hut in the large majority of cases they did 
not take charge of endowments created by private individuals The operation of tho 
Act, however, is not confined to such endowments as had actually been talen vtuler llie 
management of the Board of Revenue under tho old Regulations The Act appUm fi 
every public religious endowment to which the provisions of the old Regulations aiipIlBil, 
that IS to say, to every public religious endowment created “ by the preceding fhivpdt 
ments of this country and by mdividualV’ whether the management of the endowiiiD||l 
was taken over by the Board of Revenue or not (n) 

Reading sec 92 of the Code and the Religious Endowments Act together «e li-iKi 
the following result — 


(1) No suit m respect of cAanta&fe endowments of a public imturo, cMluiUtg tlit^ 
of the reliefs specified m sub section (1) of section 02, cnii he 
except in conformity with tho provisions of that stih bpi H hi 
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the Code of 1877 suits relating to public charitable or religions trusts could be instituted 
in the ordinary Courts by certain persons as plaintiRs Thus — 

(1) ptrsons appointtd auptrvttort ottr Irurieta could sue in any ordinary Court 
competent to hear the suit for the renjoeal of the trustees for malversation 
and to obtain the appointment in their place of other fit and proper persons (3) 
similarly 

(2) one or more oj the tnembtra of a defined class of the general public [such as the 
Satchasi community of Cbatra] could sue on behalf of the whole class, unth 
the lean of the Court under ate 30 [now 0 1, r 8], in any ordinary Court com 
potent to hear the suit, to obtain a declaration of their right to take part in t^e 
management of the worship of a goddess (A) 


It 13 obvious that the above suits fall within the purview of the present section Thej 
also came withm the terms of sec 539 of the earlier Codes In the absence of any provision 
m sec 539 similar to that contamed inaubsec (2),thequestionaroacwhetherthesesuits 
were to be instituted m the special Courts mentioned msec 539 and by the Advocate 
General as plaintid, or whether they could bo instituted as before in ordinary Courts and 
by persons who could hue sued »f set 539 had not been enacted The High Court of 
Bombay held that s 539 was mandatory, in other words, that etery suit of the character 
mentioned in that section must be brought m accordance with its provisions, and not 
otherwise Therefore the suits referred to above could not be brought by the supervisors 
as plaintiffs m the one ca«e and b} the members of the community in the other, butthev 
had to be instituted eitber by the Advocate General or by tw 0 or more persons interested 
in the trust after obtaining the sanction of the Advocate General , and further, these 
amts could only be brought in the apeeiat Courle indicated in that section, namely, the 
High Court or the District Court, as the case might be (1) On the other hand, the other 
High Courts held that section 539 was permissive, and that it did not take away the 
right of suit which ctisted prior to and independently of it According to the latter 
view suits of the character mentioned abuse could, notwithstandmg the enactment 
of section 639 be brought as before by the aboienamed parties as plaintifls m any Court 
competent to entertain those suits, and it was not obligatory to institute them in accord 
ance with the provisions of sec 639 (j) Sub section (2) gives effect to the Bombay decisions 
and supersedes the decisions of the other High Courts It provides in distmct terms 
that no suit claiming any of the rebels specified in sub section (1) shall bo instituted 
except in conformity with the provisions of that sub section At the same time it declares 
that the special provisions of the Religious Endowments Act 20 of 18G3 for the institution 
of suits governed by that Act are not affected by tho provisions of this section The 
provisions of that Act and their bearing on tho present section are discussed in the next 
paragraph 


“ Save as provided by the Religions Endowments Act. 1863 "—After the 
downfall of the Slogul Empire in India, it was discovered that the income of many 
endowments granted m land “by tho presiding Governments of this country and by 
individuals for the support of mosques, temides, colleges and for other pious and beneficial 
purposes ” was misappropriated by persons managing the endowments It was 
therefore deemed expedient that tho Bntish Government should take charge of 
these endowments, and for that purpo<»e and the purpose also of providing for the 
mamtenance of bridges, serais, uttaras and other buildings erected for the use of the 
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public, Rcpilutun 19 of 1810 wm piv»«**l, wbcrctij tin? prorral »«p''rinlfnilcncr of •]] 
the rtfijioM nn-f fh/jnlMe enilo»Tnentii rtforred to ikl«ne wm <-r«te<l in the of 

Ue^'cnue Th»l IVpiUtnn applied to rtiiloirtnrntM In llenpnl A aimlhr I'epiUllon, 
llepnl*t»’n 7 of 1S17. w*« »nl»«r<jnenth pMwil to pm\i le for like end iwment* in the 
Madras rreeidmcj (1) V\Tr»1 'Tam after the pVMinp of thev ICepiUtinn* it wm 
thoMcht tliat the connect ion of a Chrntian (Jo^ernmeot with the reliRi >ua r*tahli.4}iment« 
of llindut and Mahomme<Uni *aa inexpedient, and a rrpirt wai therefore calleij for bj 
the Goremmrnt nf Indn in the jTar IRII from the Gdlectorn of all T)i«trict8 with a t icw 
to dieeet themeebe* of the management <f rthytons endowmenta and transfer the 
manapemcnl to pmperlj qualified tndividiiab Aa a reaiilt. Act 20 of ISM wni pnw<l, 
wherebj auch of the prem^mns of tlie aNitementioned Uepilation* m relited to rtlijioM 
endowments were rejiralcil, and pro\>a|on was made for the trnnafer of nil such endow 
meiita in reriim caxca to tru^teea, and in othrra to eommitlrea (m 3 8) Ilut the duty 
of auperinteniling cAori/aW« endowmenla imposed on the Itoard of llcvcniic hj the old 
llepilations la atill retained, and, in fact, expires fare is taken in the Act to declare that 
this dut\ as to cAoritolifc endowments is not intended to lie alTretod or interfered with 
(as 21.23) 

The IkeligiouB Kndowmenta Act applies only to fubhe religious endowments, ns 
did the old Ilegulations It does not apply to pncale religious endowments Sec 14 
of the Act proMdts that any pi rvon interested in any mosque, temple or religious 
esUhlushment may sue the trustees or members of a eominittce for ant/ tnit/eafanee, 
brtaek of irutt, or negfeet of duty committed by them in res)iect of the trust lested in 
them, and the Court may m such suit direct the apecifio performanco of any act by them, 
and may decree damages and coats against them, and may also direct the remosol of 
any of the trustees or any member of a committee A suit which does not charge the 
trustees or members of a committee with misfeasance, breach of trust, or neglect of duty, 
does not fall under that section it) bee 18 proTides that no aui( under iht Act shall 
bt ttuMuted Kilhout Ike leaie of the Court 

The Act IS in force m all Presidencies except the Presidency of Bombay where it is 
in force in Korth Canara only But it does not apply to presidency towns , so that a 
suit instituted in a Chartered Uigh Oiurt in the exercise of its ordinary original jurisdic 
tion mberited from the Supremo Court charging neglect of duty on the part of a tempio 
trustee docs not require the lease of the Court under sec 18 of the Act (m) 

After the passing of the Regulations above referred to, the Board of Reienue took 
over the management of some endowments, but in the large majority of cases they did 
not take charge of endowments created by private mdividuala The ojieration of tho 
Act, however, is not confined to auch endowments as And actually been lahen tinder the 
management of tho Board of Revenue under the old Regulations The Act applies to 


was taken over by the Board of Revenue or not (n) 

Reading sec 02 of the Code and the Religious Lndowments Act together wo have 
the following result — 


(1) No suit m respect of cAantoWe endowrmenta of a public nature, claiming any 
of the reliefs specified m aub section (1) of section 92, can bo brought 
except in conformity with the provisions of that sub section 


(I) Sufcramanui v Ktbhnai 

eea ts i c ens 

Itn) Paneh Coitr\4 Hull v 


lyrr < 1010 ) 
'can>y(igig)4>Mail 
CAumroO lalUlBTS) 


3 Cal 503 Am 



312 


CIVIL PROCEDURE CODE. 


(2) In the case of rehgiova cndmmenU of a public nature to ichich ihe JitUgto'us 

Endoicmenta ylcJ apjHua, a auit charging the trustee, manager, supennten 
dent, or a member of a committee of a mosque, temple, or religious 
establishment, with mis/eaaanre, breach of trust or neglect of duty, may be 
brought under th<s proamons of that Act with the leaie of the prmcipal 
Civil Court of original cisil junsdietion in the District in which the 
mosque, temple, or religious establishment is situate as provided hy 
sec. 18 of the said Act, or it may be brought under the provisions of 
the Code with the consent of the Collector as provided by see D2 of the 
Code (o) 

(3) No suit m respect of rtltgioua endowments of a public nature to u^ich the 

Religious J^ndoumento Act doea not aj.jly, claiming any of the reliefs 
specified m subsection (1) of section 92, can be brought except in 
eonfornuty with theprovisionB of tbatsubisectjon 

Madras Hindu Religious Endowments Act Mad. Act 2 of 1927 —This Act (p) 
repeals the Religious Endowments Act, 18G3. and Madras Regulation 1 of 1817 so far as 
they apply to the more important Uindu public religious endowments in the Fresideniy 
of Sladras except the Presidency town It makes provision for tlie better administration 
of such endow ments by Temple Committees and by a Board of Commissioners Section 73 
of the Act provides that secs <>2 and93 and 0 1, r 8 of the Civil Procedure Code shall 
not apply to any suit claiming relief in respect of the administration or management 
of such a religious endowment Such suite can only be brought by the Board or Temple 
Committee or by an interested person with the consent of the Board or Committee 
If an endowment is partly secular and partly relipous the Board is empowered to make 
an allocation and declare what part is secular and what part is religious After such 
allocation the religious portion Is subject to the provisions of the Act But if such 
allocation has not been made, a suit for removing a trustee of an endowment partly 
secular and partly religious is within sec 92 (g) 

Death Of a plaintiff peudlng suit —It has been held by the High Court 
of Allahabad that where a suit is brought by two persona under this section, and 
one of them dies pending the suit, the suit abates unless some other person u brought 
on the record in place of the deceased Such person must be one who has an interest 
in the trust, and he must hav e obtained the consent of the Advocate General as required 
by this section {r) On the other hand, the High Court of Aladros has held that a suit 
brought under this section being a representative salt, no question of abatement can 
arise, and the Court has power under O 1, r 10 (2), to add other persons interested m 
the trust as parties not because they are the legal representatives of the deceased 
plamtiJI, but because they had become parties to the representatives’ suit by the very 
fact of its having been instituted on behalf of all persons interested m the trust, and 
that the consent of the Advocate General to such addition is not necessary (s) The 
Madras decisions have been followed m Lahore (() and Rangoon (u) The Allahabad 
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.Varavanan (1917) 40 Itad 
4 Sayutdt i>4i( (1924) 47 { 
85 I C eee (25) a sc 24* I 


Sastraitv Ttanu'luindrit (1933) 65 Mad 
I / 690, 148 It 628 ( 33) A If 85l 
(0 Oop\ Dat V Lai Dai (191S) P K no 97 
P 321 47 I C 083 

(k) C D Doopll/y it B J/ooHa(I9'>7)8R»Dg 
2(.S 103 1 C 261 ( 27) A U 160 
(r) Anand Bao v flamdat (1921) 48 l-A I” 
16 48 Cal 493 497 493 62IC 737 CZI) 
A 1C 123 namOAiJamv ShyamSanp 
H»33) SS All 637. ( 34) A A 2 



ruuuc CIIAIIITIK'^ 


nin 


collultnp with the defenJanl. other per*nw an ly to tie ('.mrt t«» lo 

l.-onpht on the rrcnnl «n<ler O 1, r Ifttn or.ler l« *n’’) •'"'■H'lm'-ot I'f the 

scheme («■) 

Death of defendant trustee perilling «alt.— Where •» iiiii i* in-iiKhi imlr 
thu section ft^in«t ft tni'tee not onlj f>r hw rrmoaftl h'lt f >r framlni: * » l» me ftiiil 
the i'heme is one of the niftin relief* sinif'lit, llu* suit <1 nil ftliftle nil the ilesth 
of tho trustee, »ncl hi* sueeesair in ofliee innj lie hrmiRlit on tin reeor«l n* b |v»ft\ 
defendant (x). The smt, of eotin^*, noull ftlmte, if Jl na* ■ de|j fir the rmuiiftl of 
the trustee 

Specific Relief Act. 1877, S. 42.— Wlieir ft suit fall* Hllhlii Ihl* IK-III..II the 
PHintifls cannot caadc the requirement* of ll»e (Vide I ) frnininK the suit ftt one nndi r 
sec 42 of the .Specific Relief Art (y) At the isine time where the suit I* one 
mamtAinable under this sect i in, ftnd the |•lAinlliT sret* ftn> of the relii f* *j* » llleil in the 
s’ction sec 42 of the Specifio Relnf Act d le* not ftppt) 1 h'l* if ft suit I* hnnight iiinh r 
this Section for a rferlura/ion lluil the drf« ndanta lire not llm I infill lni*l« « nn 1 f »r the 
appointment of nc« trustees, the suit will ii it lie di*fnR*e»l lKenti*e « uisiqiii jitlal h lii f 
such fta delivery of the trust pr ip'rt) ta the tie* Irnsli e* i* ii it eUlnied (t) [S i, 4 J < f 
the Spiicifio Relief Act pwMdes In c(l< et that where a suit U hfoiinht f ir ft ilu Urntoev 
<l°erOOi and the plaintiff i* aide to seek further rein f tlmn a men' ili > I iriill >ii, I iit nniit* 
to do *0, tl» »u»t should 111 dianiv<se«l ] , 


Dismissal Of suit by traslcca no bar to suit by Advocnlo Cciicrnl. 
The fact that do jure mAfiagoM ami tnisler* of a pul Ho rhnnty hate Uhii In Id In a 
previous suit to Jiaro lost their fight l»> IinillAlloit lo «u*t de fni tn IriMlisvi, d im not 
confer on the latter immunity from suit on the iwrt of Ihe AdvoiHti (Ii nrnil uinh r tills 
section («) 

Limitation— Accounts against trustee do son tort.- \ mli for nnoiiiit muhr 

this section against a trustee do son tort I* goterned not hi wi 10 nf llin I liiillatloii 
Act, but bs art 120 of tlio Lunitation Act hneli a tnistii I* ludN liille tn runtir 
accounts for 0 years preceding the suit (/>) 

Relators cannet appeaUn tpclr own right.— W here a suit lu»titutivl uudir 

this section by the Advocate General at the iiislanee of rilainrs I* di*ml«*Ml, and the 
Adtocate General does not think fit to appeal, the rrlatnrK are Jint iniiipi tent tn Hie 
an appeal on their own account agam*l the drtreo diimlsHliig the siill (r) 'I he ri'axKii 
IS th-t relators arc not parties to the suit (d) 

Cy pres doctrine— Though the section d(HS lint Psiriiwlv imjiinir Ihe (’eiirl 
to apply the cy pres doctrine m the settling of aeliem«s, it uontd sei m llial the t'mirl 
has the power to apply the doctnne (e) Itut it has no jiirisdietlon tn apply the c/ } n» 
doctnne txtra Urntorwm (/) 

Appeal —An order refusing to join persons as defendant* in a suit under si o 1C i* a 
judgment within the meaning of cl 16 of the Letters Patent andl* appiMilahlr as smh (j/) 


(w) Kadn V ^Auimtya (1931) S3 Boro 1. R 
618 133 I C 823 ( 31) A B 3S» 

(j) Sirnjnvina v Ad oenle Gentral (1»15) 28 
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( 22) A 5t 391 
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417 tfforMrtf (/ri rrni v yciilin IlSlUl 2 
qii Kill urn 

(<) Vator of Jy ni V Ait o' lie Otneral of 
Ilensal (1871 ) 1 Cn) 303 S 1 A 82 
(/) Ka"f* V A li'oeate General (1010) 18 Pom 
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93. [S. 539, last para.] The powers conferred by 
Ejcreise of owe of sectioHS 91 and 92 on the Advocate- 

Mvocate GencwfoSrsiae General majL outside the Presidency-towns, 

ra ency owm pTcvious Sanction of the Local 

Government, exercised also by the Collector or by such officer 
as the Local Government may appoint in this behalf. 

Previous sanction of the Local Government— The Privy Council have held 
that the previous sanction of the X/Jcal Government is necessary whether the suit is 
instituted by the Collector, or hj an officer appointed bj the X,ocal Government or whether 
the suit 13 instituted by two or more persons with the consent in writing of such Collector 
or officer (A) The effect of this decision is that the Collector or other officer appointed 
must m every case obtain the sanction of the LocalGovcmment before instituting a suit 
or giving hi3 consent to the mstitution of a sail The previous practice of Local Govern 
ments had been to give previous sanction generally and not in respect of each particular 
case and therefore the Public Suits Vabdation Act, 1032 (11 of 1932) was passed to 
validate pending suits filed under the previous practice The Act also provides for 
the restoration of suits and appeals dismissed after the 30th November 1931 (the date 
of the Pnvy Council decision) foe want of sanction of the Local Government, on applica 
tion made within aix months of the commencement of the Act, » t , the 6th April 1932 
In the case of suits already filed under the previous practice, it is not necessary to 
obtain the sanction of the Local Government (Al) 

Collector.— The fact that the Legal Remembrancer is in a particular pronnee 
invested as a rule with the duties etseabere dischaiged by the Advocate General is no 
reason why m a particular case the Local Government may not appoint the Collector or 
any other officer to prosecute it («) Before the Privy Council decision requiring 
sanction of the Local Government id each case, it was held that an Assutant Collector 
had no power to give bis consent to the institution of a suit and that if a suit is filed with 
his consent but not that of the Collector the plamt must be rejected (y) 

Visitatorial power of Collector.— Formally the Collector had a visitatorial 
power enabling him to enforce au honest and proper administration of religious endow 
ments The connection of the Government m its txecvitve capacUjf with Hindu and 
Mahomedan foundations was brought to on end for Bombay by Bombay Act 7 of 1863 
and for Bengal and Madras by Act 20 of 1863 (1) 

Collector's refusal to sanction proceeding,— The Advocate General, it seems, 
may give hia consent to a suit to he instituted outside the Presidency towns though 
the Collector may have refused to give his consent under this section (I) 

0) SvjiKiXind V ChAagantat (1811) 35 Bom 
343 10 TC 803 

(») WanoAarv X«Mmi™m(l88J)12Boia 247. 
260 

(t) AntnaUa v Anmanda ( 28) A SI 401, 10® 
1C 375 


w 

(»l) 

(1) 
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PART VI. 

Supplemental Proceedings. 

94. [iVerr] In order to prc\cnt tlic ends of justice 

from being defeated the Court may, if it 9 

pwfwiins* jg gQ pfc^cribcd, — 

(a) issue a warrant to arrest the defendant and bring 
him before the Court to show cause ^\hy lie sliould 
not gl^e security for Ins appearance, and if he fails 
to compl}’ iMth any order for security commit him 
to the ci\nl prison , 

(b) direct the defendant to furnisli security to produce 
anj’ property belonging to Imn and to place the 
same at the disposal of the Court or order the 
attachment of any property , 

(c) grant a temporary injunction and in case of 
disobedience commit the person guilty thereof to 
the cml prison and order that lus property bo 
attached and sold , 

(d) appoint a receiver of any property and enforce the 
performance of lus duties by attaching and sell- 
ing his property , 

(e) make such other interlocutory orders as may 
appear to the Court to be just and con\enient 

Thia section summarizes the general povera of the Court in regard to interlocutory 
proceedings The details of procedure have been relegated to Schedule I 

Clauses (a) and (b) Arrest and attachment before Judgment— See 
0 38 below 

Clauses (c) and (e) Temporary Injanctlons and Interlocntor? orders — 

See 0 39 below 

Clause (d) Appointment of receiver — See o 40 below See also notes to 
see 51 Iteceiver in execution proccedmgs ’ 

95. [Ss «19l, 497] (1) Where, in any suit in which an 
compensatioQ lor ottsia aiTest or attachment has been effected or a 

iSjuo*n« temporary injunction granted under the 

last preceding section, — 

(a) it appears to the Court that such arrest, attachment or 
injunction vas appbed for on insufficient grounds, or 
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to be appealable (y) The present section eoabmea the provisions of secs 491 and 497, 
and see 104 gives a right of appeal from all orders under this section, whether they are 
orders made on an application for compensation for wrongful injunction, or for wrongful 
arrest or attachment 

Undertaking. — Wliere a temporary injunction has been granted on an under 
taking by the plaintiff to compeneato the defendant for any loss that may ansc by 
reason of the injunction, the undertaLing is enforced by an application under this 
section to the Court which granted the injunction A attaches a house in execution 
of a decree agamst B 0 sues for a declaration that the house belongs to him, and 
obtams a temporary injunction staying the sale on his undertaking to pay interest to A 
at 6 per centum on the value of the house if his suit be dismissed C s suit is dismissed 
In such a case the procedure to bo adopted by A to recover the mterest from C 
18 to apply not to the Cemrt eieeoting the decree, but to the Court which granted the 
injunction (z) 

Chartered High Court — IVTiero a temporary injunction was granted by the 
High Court of Bombay on an undertaking by the plaintiS under Rule 347 of that Court 
to pay such sum by way of damages as the Court may award as compensation m 
the event of a party affected eustaming prejudice by such order,* it was held 
that the Court had power uadet that rule to award compensation to the defendant 
exceeding Bs 1,000 on an applt<ation by the defendant in that behalf (a) 


(y) 


tamiiRTa v Coiinda (1601) St Usd 4^ 
Lok^athy ^m>r^in$A(1604)SaAU 81 
tanjlaly fonur (189$) 23 Dom 4S 
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PART vn. 

Appeals. 

ArrrvLs from Original Decrees. 

9B [S. 5*10 Jud Act, 1873. s 49] (l) Save Mlierc otherwise s. 

expressly proMded in the body of this 
origin*! Code or by any other Ian for the time 
being in force, an appeal sliall he from 
e\ ery decree passed by any Court exercising original jurisdiction 
to the Court authorized to liear appeals from the decisions 
of such Court 

(2) An appeal may he from an original decree passed 
ex parte 

(3) No appeal shall he from a decree passed by the Court 
with the consent of parties 

Cbanges imrodaced by the section -'Sub section (3) is nev In other 
respects this section corresponds with see GlOof tb« Code of 1682 As to tho effect of 
subsection (3) sco notes below under the heud Subsection (3) consent decrees not 
appealable 

Compare Judicature Act 1873 e 49 uhich provides that no order mado by tho 
High Court of justice or any Judge thereof by tbo consent of parties shall be subject to 
any appeal except by leave of the Court or Judge making such order 

Letters Patent appeals — The right of afpral from a decree of a single Judge 
of a High Court to the High Court is governed not by this section but cl 15 of tho 
Letters Patent The Code makes no provwion for an appeal within the High Court, 
that 13 to sav from a single Judge of the High Court This right of appeal depends on 
clause 15 of the Charter (5) But as regards procerfurt tho Court and the rules 
therein contained especially the rules contained in O 41, apply to proceedings m a 
High Court under the Letters Patent save so far as the Code expressly provides to the 
ccmlTary 

Right of appeal — It is not to be assumed that there is a right of appeal in 
every matter which comes under the consideration of a Court , such right must be given 
by statute or by some authority equivalent to a statute {d) Unless a right of appeal 
IS clearly giien by Statute it docs not exist whereas a litigant has independently of 
any Statute a ri^ht to institute any suit of a civil nature in some Court or another (e) 

(6) - 


(0 


(A i/inateAi V SubraPianya (ISSSJ 11 Jfi,) 

Se 33 It I A 160 Paranrama v 
(1804) 2" M»d 504 Itanjoon 
Byiatonnr Co v CofU^lyr of tUmnoon 
(1913) to Cal 21 27 39 1 A. 187 _oo 
la 1 C 188 

(«) Zur Muum Khan r KhunhedJan (1806) 
2SAU 515 S49-550 ' ’ 
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to be appealable {y) The present eection combines the proviaiona of secs 491 and 497, 
and ecc 104 gives a right of appeal from all orders under this ecction whether the; are 
orders made on an appbcation for compensation for wrongful injunction or for wrongful 
arrest or attachment 

Undertaking — 1 ere a temporary injonctioa has been granted on an under 
taking by the plaintiS to compensate the defendant for any loss that may arise by 
reason of the injunction the undertaking S8 enforced by an application under this 
eectwn to the Court wl icl\ granted the injunction A attaches a house in execution 
of a decree against £ G sues for a declaration that the houxe belongs to him and 
obtains a temporary injunction staying the sale on his undertaking to pay interest to A 
at 6 per centum on the value of the house if his suit he dismissed C a suit is dismissed 
In such a case the procedure to be adopted by *4 to recover tho interest from O 
13 to apply not to the Court executing the decree hut to the Court which granted th'* 
injunction (s) 

Chartered High Court. — MTiere a temporary injunction was granted by the 
High Court of Bombay on an undertaking by the plamtid under Rule 34/ of that Court 
to pay such sum by way of damages as the Court may award as compensation in 
the event of a party affected suatammg prejudice by such order it was held 
that the Court had power under that rule to award compensation to the defendant 
exceeding Rs 1 000 on an apphcofion by the defendant in that behalf (a) 


(Vl larat nja v <79t(n<£i (1901) S4 Mad V' 
Lokifathv ^mire(>n4A(l90«)‘>8aU 81 
(«) Varajlai v Saitvr (1698) 22 Dora 4“ 




PART vn. 

Appeals* 
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9G [S MO Jud Act, 1873 » 49] (|) S iM* uJu n* otln nsi^o s 
c'\prc‘i®^v j»r»»Mcl<(l ni t^ic Ixxly of 

tma nrtjlMl nf 1»V ftHV otlu I" ln" foF 0n’ tlHU' 

Imiiijj in foTt<*, nn njtjunl ulitill In* from 
c\cr5 decree |n'?‘«cd by nin Coiirl « \< n (»n^iniil jnri^dK tioii 
to tW Court ftiitbonrcd to Inar njijxM^ from tb»‘ din^jonn 
of sudi Court 


(2) An appeal lni^ fr»m nn on^'itud <b < n o paK^i d 
exparte 

(3) No appeal shall lie from n fb< tm* j> i‘m( d by tlir f^nirl 
witb the consent of partu h 

Cbang«3 IntrodQC&i by ttie section -^ul o-'O n (a) U i** In «tl*r 
thw •<^ion<ofn>pon U •n1>*.-c 'Mm I tl *• < .!/• 1 1 |>«s2 ti I > 11 f> eflrM «f 
«rj{ rti •<» nou* Ulow wnW il«* \v^ I Nil w'O >it O) 1 1< i wi V I t 


O- A,. Ixa.tir At U71 . 4J «iul.,T«%,lr.tUi n . . I Jmn. I« 1 r »l " 
,„y -U-r. I ,U|n, , ,1 J - 1 I . 

■loj I, ,l„ 

-I Iron I. iWtr^ .f . ,|,,l. f,, I,- 
of a High Court t> if^ (1 A fo-aa „ 1 not fy Ui« inrti i I a ,t 


Letters Patent TIv 
that IS to sav Ironx • » f A" J W/ 
clause 15 of the CharMr Cf I 
therew contained es^Kciall/ 

High Court under the Ij tt* rs 1 « 
contrary («) 

Right Of appeal^it i» »ft ‘ o 

every matter which comes under ll « err ei/l«at,/rt A (s 


• tile 


Hghtynrt -n .ngltofa, I | |.,„ 

i|,„ toon ., 1 ,„| , 

» ".'t, 'M™. 11,1. in. 


everv matter which tomes nniler He ttf rtrtntatnn «t a le n tVfV ° •' 

by Statute or by some RUthority eiuivabi 1 1 * « »»j(» ii«. </, < ii ^ 

IS clearly gi>en by Statute >t docs not exht <i< a I ^ fj ^ ^ «pj>eol 

any Statute a rigl t to institute any sinlol » civil f > u.a. f , , iV 

(e) 


««tOf < M < Vt 
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to be appealable (y) The present seetioa combines the pronsions of secs 491 and 497, 
and see 104 gives a nght of appeal from all orders under this section, whether they are 
orders made on an application for compensation for wrongful mjonction, or for wrongful 
arrest or attachment 

UndertalClDg. — V hero a temporary uijonction has been granted on an under, 
taking by tbo plamtifl to compensate the defendant for any loss that may arise by 
reason of the injunction, the undertaking is enforced by an application under this 
section to the Court which granted the injunction A attaches a house in execution 
of a decree against S C sues for a declaration that the house belongs to him, and 
obtains a temporary injunction staying the sale on his undertaking to pay interest to A 
at 6 per centum on tbe value of the house if his suit be dismissed C's suit is dismissed 
In such a case the procedure to be adopted by A to recover the interest from C 
13 to apply not to the Court executing the decree, but to the Court which granted the 
injunction (s) 

Ch&rtered High Court. — Where a temporary injunction was granted by the 
High Court of Bombay on an undertaking by the plaintiff under Rule 347 of that Court 
to pay such sum by way of damages as the Court may award as compensation m 
the event of a party affected austaming prejudice by such order,’ it was held 
that the Court had power under that rule to award compensation to the defendant 
exceeding Ra 1,000 on an application by tbe defendant m that behalf (a) 


(V> 

(«) 


temnnee v <7orta<fa (1901) 21 V*<i 02 
lekAathr 6incA (1900) 29 AU 91 
T anjial v Saitur (1998) 22 Qota 92 
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PART vn. 

Appeals. 

Appeals from Original Decrees. 

96. [S. 540 Jud. Act, 1873. s. 49 ] (1) S.ivc where otherwise 
expressly providetl in tlic body of this 
wUiMi Code or by aii}' other law for tlie time 
being in force, an appeal shall he from 
every decree passed by any Court exercising original jurisdiction 
to the Court authorized to bear appeals from the decisions 
of such Court. 

(2) An appeal may lie from an original decree passed 
exparie. 

(3) No appeal shall be from a decree passed by the Court 
with the consent of parties. 

Cbacges IntrodQCed br tbe sectloo.— Sub section (3) is new in other 
re<pect8 this section corresponds with sec &I0 of the Code of 1892 As to the effect of 
sub section (3). see notes ^low under the hc«<l Isub section (3) consent decrees not 
appealable ” 

Compare Judicature Act, 1873, s 40. which provides that "no order made by the 
High Court of justice or any Judge thereof, by tho consent of pnrtic, shall be subject to 
any appeal except by leave of the Court or Judge inaLing such order ” 

Letters Patent appeals — ^The rtght o/ apptal from ft decree of a single Judge 
of a High Court to the High Court is governed not by this section, but cl 16 of tho 
Letters Patent " The Code makes no provision for an appeal within the High Court, 
that IS to sav, from a single Judge of the High Court This right of appeal depends on 
clause 15 of the Charter (6) But as regards procedure, tho Court and the rules 
therein contained, especially the rules contained m O 41, apply to proceedings m a 
High Court under the Letters Patent, save so fat as the Cede expressly provides to the 
contrary (c) 

Right of appeal— It is not to be assumed that there is a nght of appeal in 
every matter which comes under the consideration of a Court , such right must be given 
by statute or by some authority equivalent to a statute {d) ' Unless a right of appeal 

IS clearly given by Statute, it does not exist, whereas a litigant has independently of 
any Statute a n^ht to institute any auitof a civil nature in some Court or another (e) 
(!*) 


(0 


(tf) JflnatlAt V .SubraRMtiya (1668) 11 Utd 
Se S3 14 I A 16U, latanrama v. 
OetSirr (KKH) S7 Mid 604 IlaniooH 
Jtotatnmf to V tdlerto' of JloHmon 
(1911) 4U C«1 21 27, S9 I A 197, 200. 


(«) Zah 


26 All 616, 519-650 
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No nght of appeal can bo given except express words (/) This section in express 
words gives a right of appeal from cveiy decree passed by any Conrt exercising original 
jansdiction to tho Court authorised to hear appeals from the decision of such Court 
But the Court of a special judicial officerappointed under sec 3 (d) of the Land Acquisi 
tion Act, 1894, is a Court of special junsdiction and the High Court is not authorised to 
hear appeals from it ( Rights of appeal again are substantive nghts. They are not 
mere matters of procedure Ifence an Act which takes away an existmg nght of appeal 
must not be applied retrospcctiiely in the absence of express enactment or necessary 
intendment (A) 

Agreement not to appeal. — An agreoment whereby tho parties agree not to 
~ t. _ 1 parties thereto, if it is for a lawful considcra 

n agroeroent by the next fnemi of a minor not to 


Decree — Aa to the distinction between a decree and an order, see p 5 above All 
decrees are appealable unless the appeal is barred nnder this Code or any other law Eat 
all orders are not appealable The only orders appealable are tho'B specified in sec 104 
An order detcrmimng the apportionment of compensation awarded under the Land 
Acquisition Act 1894, is a decree and appealable (I) 

Where decree not drawn op — No appeal can be entertained from a decree 
unless the decree has been drawn up(f) notes to sec 33, also notes to sec 97. 
W here prehniinaTy decree not drawn up 

Appeal from er parte decree— Sec 540 of the Code of 1882 as Uongmally 
stood did not contain any claoao allowing appeals from ex parte decrees The clau«o 
allowing such appeals was added by sec 45 of the Cinl rroceduxe Code Amending Act 
7 of 1883 Prior to that Ace it was doubted in some eases whether an appeal lay from 
an ex parte decree As to the powers of an appellate Court m the matter of ex parte 
decrees, see notes to 0 0, r 13, “Whether remedies concurrent ’ 

Forum of appeaL— The value of a suit, that is, the amount or value of the 
subject matter thereof, dotenmnos the forum of suit that is tho Court m which the 
suit IS to bo filed. It also determines lh»* fovoro of appeal, that is, the Court to which 
the appeal lies What then is the value of a suit for the pu/po'es of appeal T Aow a 
plaintiff may m his plaint fix a sum defintlnely as the amount of his claim as in a suit 
for debt, or he may fix it approxtmalely or Unlaitvely as in a suit for accounts or for 
mesne profits [0 7, r 2] Where the plaintiff fixes a sum deJintUitly it is that sum 
whicb determines the ionim of appeal, and not the amount awarded by the dfct*e and 
involved in the appeal Where the plaintiff fixes a sum approximately, thao is a 
difference of opinion as to the forum of appeal According to the Calcutta High 
Court, it IS the amount decreed by tho first Court as the amount due to the plaintiff 
wbich determines t'nnlor'im ''t X'-—.- v.- s 

(/)" 

(ff) 


(A) 


<0 


Jim Dtraii V Shah ruhnav (1910) St Bom 
18> 4 I C 829 See oUo Irram v 
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High Court* it I* tho nmoini i t^rminnl tif fr*! Cn rt «* tl'* •m i '>«>( 
the pl*int fl (KTeptwl 1 v thf* pli* nliff It f » II i m*! rr r 1 f** •} ' 

detorm net th" fon m nf nppr-tl \pconl ng Ira lie Mt Im* H el (a uri it I* tl^ 
amount or valun of the »ul joet matter a< fur I in ll r pU nl tl n I aj f-rr « m»t !» 
wh ch detcrmino* the Co irt Ira wl i<h tie appra! I r« an I n t tl** *tn t d/ r** I 

It has aeoordinpl^ I*vn hrll I \ that C rt that nirm in a • i t f r arm mt* f M jf, 

the Court of a I) tr I Min f nhraw Jumlet n i* I mite I to tit* f »I I 
value does rot exeee I It* 2 no tl r pla nt IT f ae-* I s rU m aj pn * rr «i , 
It* 2 (XKI an I tl e n if pt ws a lecrrv for more ll an It* ll e apjirtl ff, nfj- 

5Iun f a leerec I es not to the High Co in I t tra the H |r rt t rt (; ) I a r 
ca*e (;) the Allahaba 1 II gh C< urt I as a ioplr<t the esme r t as tfa Ira* U I e >■ a i t 

IS d #rn «»f(f bs the fir t Court in vh eh ea** tl e me ne pri f t« rema n ini ter? a I 

the sum stated in the pis nl letem nes tl e fon m of *pp* al (r) \ I II 1^ | f il^ 

H gh Court of Calcutta I as reeentl> lei I tiat Mbere as t is pn p rl) I r I ( | ti^ 

Court of a Mun f for reeorerj of pos«e« on of Ian I an ! me ne j rofta p « / a/ / ? a e 
cla mcd or a *e «ed at a sum lies on I tl e pec inisr) jur 1 ct on of tie M n f tl e 5f f 

has jun- diction to f xaucl me«ne profits and pa«s a decree for a sum I* jon I hi* p ary 

junsdict on The value of aucl a a t for purpoM^ f jur 1 etio is tl e sal e f tl/* 
immovable properly plus mesne profits tp M f/Sc fo/s n/ Mr a lulereail irfilsar 
clamed. If a tu t is r ghti} entcrta ne 1 as snil in the jur dction flleM fa la 
deereo passed h a power to grant tho proper an I a lequnie rcl f is not sfT I llyt y 
event wb ch increases the value of the rcl ef during tl e pen Ienr> of tl * 1 1 Tl f ru 

of appeal is determ ned by tl o value of tl o au t an 1 not by tl amo nl I r s 1 (i) 

The underment oned doc s ons (() of tl o ean o II gl Court mu t I* tak i to 1 av U i 
overruled by the Full Bench ca«e Seo notes to a C on p “I al* a|* i t a t ■ | 
Over valuation and Un ler valaat on on p lOi above 

A decree is passe I bv Court M n respect of a ca e of act on I cl ar so at Ka i rl 
Appeals from decrees of Court M I o to Court C b b cq lently Ka I r la trn nf rr | 

to tho temtonal junsd ct on of Court P from wl cl appeals i o to C rt 11 1 wlf b 

Court does the appeal from tl o docreo 1 e to Court C or to Co rt B I Tl ansa r la 
to Court B because a transfer of terr tonal jur s I ct on »p o /o lo eflo ta a t ran*f r ? f 
venue (u) 


Who may appeal — An appeal under this ee t on may lie preferred I y any f 
the following persons — 

1 Any party to the su I adrtrgtly affetltd bj the I free (r) or f sue) jarty j* 

dead by h s legal reprosentati o («e| [set s 146] 

2 Any transferee of tho interest of such party rl o bo far as sucli int rt*t i« 

concerned is bound by tho decree pru led I snanie is entered on tl 
record of the eu t {*) [See note to s 47 Repre entat ve on p 17j 
above ] 

3 An auct on pureha*er may appeal from an order n eaecut on netting a* 1* 

the gale on tho ground of fmu I [Sec notes to s 47 Appeal on p 185 


ho person unless he is party to tho su t s ent lie I to appeal odor th s sect on (y) 

i 1 

H) 37 Ma L 477 
» Chtnd a (]9n ) ^ 
It 149 


(j) Sluhammad Aid t ’ Ala Pak ll IlD 5) 47 
All 534 ae I C 1055 { 5)A A 370 
( ) Sa I nto > Itaja I a’ad Mk <>» 0 
^4Pat L J 447 6 I C 45 
(<) Bidhyad/ia Itan nd a No 5 (tO 5 51 


I u haba (lb 8) Uo n 
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We hare eaitl aboTo that any party to a suit adverecly affected by a decree may 
prefer an appeal from the clcerce The qneatioa whether a partv la adTer«ely affected 
by a decree is a question of fact to bo determined in each case according to ita parti 
cular cjrcumitanccs It la clear that >f a plaiotifTs claim la decreed m its entirety end 


The reason la that the very fact that the decree is entirely in the plaintiff's faToar 
notwithstanding a finding adverse to hira on one of the issues shows that such finding 
was umiecescaiy to the determination of the plaintiff t suit It has been staled in the 
notes to 8 11, pp “0 SO aboie, that when a finding on an issue is not necessary to the 
determmstion of a smt, eueb finding does not operate as na jvdicuta, and it w an 
elementary principle tliat an appeal w not admiosible on any point that does not operate 
as res jndirofa ‘•iniiiarh, if a suit is brought by A against J7, and the suit is dismissed 
in its entirety J? cannot appeal from the decree And even if one of the issues is found 
Rfeainst D It cannot appeal from the finding, for such finding does not operate as rta 
judicola for the reason stated aboxe (a) See notes to s 11, ‘Decision in the former 
siut must have been necessary to the determination of that suit,” on p SO above, and 
the cases there cited 


It sometimes happens n hero there are tiro or more defendants, that although a 
suit IS dismissed as against one of them in other words, the decree on the fare of it is 
entirely m his faiour, the decree impliedly netatlres the nght claimed by such defea 
dant as against the piamtiff and the other defendants In such a case it has beea held 
that an appeal liea at the lastaneo of such defendant on the ground that he » 
adversely affoeted by the decree .T outs lU 2,000 to A A awigna the debt firtttoR 
and then to C C sues A and S to recover the debt, alleging that the assignment to B 
bad become lOid through non fulfilment of the eondittona upon nhich it was made 
A decree » ps«sed against A, but the suit is dismissed as against B Here the decree 
Ti'cessorily impliea the finding that the assignment to S bad become void, inasmueh as 
but foe such a finding the decree could not have been pa<sed in favour of C who admit 
tedJy wn the second a^gicnee * f the debt J5 may therefore appeal from the decree, 
though as against him the suit was dismissed (b) 


In some vases an appeal may be preterred by a defmilant against his co defendants. 
A sues tuo Hindu brother? J3 and C no a promissory note passed by B for money bor 
rowed liy him (B) as manager of the familj, alleging th.at B and C were joint, and that 
the loan was obtiuned by i? for family purposes. B does not appear at tbo bearing 
C appears and admits that he and S are joint, but denies that the loan was obtained 
for family purpose An issue is raised a* to whether the debt contracted by B was 
for family purposes It is found by the Court that the loan was obtained by B fur 
family purposes, and r decree U pjtswd acauist B. and C Here C can appeal from the 
decree as between himself and B The role is that when a Court deals -mth ft case as 
raising not onlj ft question between the plaintiff and the defendants but also as between 
the defendants one of the defendanta can appeal from the decree as between himself 
and the other defendants (c) Seenolea to« 11, “ Rea judicata between to defendants ” 
on p 61 abote 


U) Si'reea'U «J ^la'f \ '^axttnaiha (Wit) 37 
VTsO ”5 1- I C 167 

fa) Kin iafad T \ /ei-Aa Kiirr 11 Cal 
Sni \n«rfo\ //t<?7«(lPSC>13 Cal 1" 
VvIrtapBffZomynilurito s 
4Stal 460 Je 1 A 40 64 IC S'l < I 
A rt- ?4l ro>t«nlA /ffi ■» CoraltlKi) 
arat 617 IISIM 6.>> ('2'') AI SS» 
AoIrAsvva v Aolafnma (14 4_l 47 l>&d 


(4> JemKo Pat \ pant flS£>9> Jl All 

117 /v/i*6e» uAaniftfl V l/oSent rAan^u 
(lW5)OC « N S84 ivMu/SaM V 
7>HW<(19 >7)30ilaU 447 rfntelf’rarl^ 
V iinsnvjia JIB 4> 47 Mafl 632 83 1 C 
960 (Z4| A M 689 f miol><ie!"trla V 
t adtia^ ffttnfna O0'*4) 47 MaJ 7 
61" US J C 808 { 21) AAI St.8 

(r) Auraranroa (IBBI) 18 Hfm SCO- 
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Decree holder may accept what the decres awards him and appeal for 
what the decree refuses him —if th® deem atranl* Ui® doom: h )lilor » aum Bmalli r 
than what ho cUuni he may ikccrpt tho amalltfraum ami apjKnl f ,t the balance He maj 
approbate tho dccroo aa to what it awardi him and reprolwU? tho <lccreo oato what it 
refuva him (d) 

Joinder Of appellants —it « Ifregnlw f»r dofenUnU «ith different defence? 
to a euit and with different ground* lor appeal t > join in a ain^le apiioni (e) 

Sub section (3) . consent decrees not appealable —Sub section (3) w new. 
It declare* that no decree i>a**cd bj consent of part*®? shall b® appealable Under 
the Code of IhSJ consent deen'os were pvwil under slo 37^ Under tho present 
Code (/) a consent decree maj bo passed under O -M. r 3 Thu rule corresponds with 
sec. 375 of the Code of 1832 except that cs-rtain words which occurred at the end of 
80C 375 have now been omitted b J75 ran a* follows — 

If a suit be adjusted whollj or in part by any lawful agreement or compromue, 
or i! the defendant satisfy the plaintiff in respect to the whole 
Oompromlaeof suit part of tho matter of the suit such agreement, comprorawe 

Of satisfaction shall be recorded, and the Court shall pass a decree m accordsneo 
therewith so far as it relate* to the suit, andtuch decree thill be iinal to far os if 
relaUs to to much of the tubject matter of the tu%t at m dealt vnih by the ayrtement, 
eompromue or safw/aefion 

0 23, r 3, is a reproduction of see 373 with the omissi m of the words italicized 
above (g) Ttus omission has been supplied by sub section ( 1) of the present section 
The said words barred anappeal from a consent decrcoonfy so /or OS such decree related 
to so much of the ettbjeel matter of the suit as was dealt with by the agreement compro 
suse or satisfaction on which the decree was based If a consent decree dealt with 
any matter extraneous to the euit that is matters that diliut relate to the tubjeci matter 
of the tutt It was held that the de«-ree though pa-tted aith th* roneent of parUee was 
appealable and that it should be modified by omitting such terms as did not relate to 
the subject matter of tho suit (A) As regards the terms so excluded it was held that 
they might be enforced in a separate suit aa a contract {•} It would be so also under 
the present Code bee m this connection the observations of the Judicial Committee 
m ifema/ita Aumari Xle6» V Jltdnapur Z tmindart Cotnpanj (j) 

Both under 0 23 r 3 and the corresponding sec 37o of the Code of 1882 the agree 
ment or compromise in terms of which tho Court is invited to pa?s a consent decree 
must be lawful It was accordingly observed by the High Court of Bombay in 
Goculdae y Jainee Scott {k) a case under sec 37S that notwithstanding the declared 
tinality of the decree an appeal against it would be maintainable where the party against 
whom the decree was passed alleged that there had been in fact no lawful agreement ' 
come to in which case the condition precedent to the making of the decree would not bo 
fulfilled These observations were mere o6((rr (ftefo, but they were adopted by tho 
High Court of 31adras in SridAoraa v PuroiaalAna (1) where it was held that an appeal 
would lie from a consent decree il the agreement m terms of which the decree was pass 
ed was not lawful The present Ctode does not allow an appeal from a consent decree 


td) 

(0 

(J) 


UurrWlux V Juh rm {{(1931)5 Cal 3« 
(raiAC 793 

V Delhi and London Banlc (1000) 5 
OWN 1 


(3) 


note* to O 3 r 3 
(A) r«ilae<jp;v» V ihimma 


410 I fallal V Oirdhardai (190>) 26 

J5>m 7« 7i Manajer of Sri iteenakihi 
tMeaitanam v Abd I Kaiin (1907) 30 
M«d 4143 

(l) Jtlimuddin \ Bh ban (1907) 34 Cal 458 
(3) (t919) 48 I A .1) 46 47 (MI 485 495, 

IL 534 ' 

(1) (Ml ) 16 Bom "O'’ at p 212 See also 
V Gtrihaniai (19)3) 26 Bora 

(!) (1900) "S Mad 101 


(1995) 18 Mad 
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in any case l?irt it is competent t<» either party to appeal from the order recording 
the compromne where tl e compromise is not a lawful compromise on the ground that 
the Court had no power under 0 2’ r 3 to reconl a compromise that was not lawful 
10 43 r 1 cl (m)3 heo notes to 0 22 r 3, Appeal 

FlaintiQ sued upon an account stated The Court found that the account stated 
was a deliberate fabrication and fraud and the plaintiff bad to fall back on items in the 
general account Each of these was found to be barred bj limitation but defendants 
consented to n decree for such iterns as plaintiff could prore A decree was passed on 
this footing The Pn\y Council held that it was a consent decree and not appealable and 
that if It were not a consent decree the plaintiff a claim would hare to ho dismissed (m) 

Practice — ThePruj Council ha\e said that when a decree or any part of a decree 
13 passed by constnt of parties it should always so appesr on the fsce of the decree when 
drawn Up (n) 

Procedure for setting aside consent decrees —Sub section (3) m so far 

as it bars an appeal from consent decrees gives effect to the principle that a judgment 
1)\ consent acts ns an estoppel (o) In the case of a consent decree the Pnrj Council 
refused to entertain an appeal or to consider the sufficiency or otherwise of the consent 
as the decree could only le set aside by substsntire proceedings appropriate to that 
particular remedy (p) A consent decree can be set aside on any ground which would 
invalidate an agreement such as misrepresentation fraud or mistake (?) This can 
only be done by a suit aq 1 a consent decree cannot be set aside by an appeal (r) or a 
review (a) or by a rule obtained on a motion (0 But the Court jn its inherent jonsdic 
tion may set aside an interlocutory consent order which is not a ffnal order or 
judgment (u) But an appeal from an order recording a compromise under 0 S3 r 3 
IS not incompetent if the decree is passed before the appeal (v) In some cases it maj ^ 
(lone by an application for a renew (w) But it cannot be done by a rule (z) See 
notes to see 11 Consent decree and estoppel 

By consent of parties —To constitute consent there must be an agreement 
between the parties Mere acceptance by a party of an order offered by the Court 
does not amount to convnt (y) 


97, [iVeiy] 'Where any party aggrieved hy a preh 
. , . , nunary decree passed after the commence- 

wbfrrno app?ai“roin^i«* mciit of this Code does not appeal from 
1 roinary decree siich decfee, he shall be precluded from 

disputing its correctness in any appeal which may he preferred 
from the final decree 


(m) Itamnehanlra v C/ia ta a 


(1 V) 31 lUd 
L J 6S 47 I A 0 5r I C 53<) IP C I 
() Zah\ vl Satd \ Zn Ami ^e^avd'< (IS31) 3^ 

c ^ cf’ 1311 c Sift (SI) Arc 


131 I C 310 (31) 

A PC 107 

<j) Jludder field Bo”!' nj Co v (18*^ 


CanttOA V PromolArt Suit <10 9) 
on 1S4 ( 29) A C 4 U Mnt GvM 
KMtr > Badehah (1911) 13 C ^ > 
tl«7 "l C 129 NalAiZalv liaghvl)' 
imgk (19 0) 48 All 160 69 I C 
( «i) A A 50 

Fatmabat v VonSoi (1912) 30 Som .i'' 
11 I C 668 iiiuf V Aidiillabb. 


(e) 

(») A>i$»ooloihv Tara (1884) 10 CM *12 
(») Fetmabai v SonAai (19l"> 88 Bon 77 It 
IC 86S 

(V) lUam V Bro -n (1990) W V 119 da 

V ZorrfAaw (1893) 10 T B h 132 
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Preliminary decree — For <lrfinili<>n of im ilocrtp, v*o 2 ( J) oJwvo 

Appeilfrom preliminary (lccrc2.—TlnH ■return li tion tiip iljici of tho 
flection i« to O'itoji partio' neirriovrd I % n pnlinunar\ 4l«crtt «lu> do n )t nppool from 
such ilccrro «ithin the jx-riod < f limitation. fn>ni after«onl< dispiitini; it"* cornctnMS 
in nnt fippeil iiliicli mat lie pn fi md fr« m the flnil •Ucn.'t* 

Tim section haa c\prea»U excepted preliminan dioreia from the jm ition n«signed 
to interlocutor) orJora, preclu lini* an appellant from impcachini; them in the course 
of an attack upon the final decree Tim is hecnu«c the final decree M in its nature 
dependent and subordinate, as it is a deereo nhich has been jviaccd as a niult of 
proceedinea directed and controlled by the preliminary decree and b.a«ed thereon (a) 

Tlio Calcutta decisions undir tho Ciwle of 1882 nre non obsolete Tho general 
trend of the«« dccuions \eas m the oppo'ite direction. According to these decisions, a 
party aggricTcd bj an order in the nature of preliminar) decree nas not bound to appeal 
from the order, though tho order was appealable as a dteree , ho uasat liberty to wait 
until tho final decree was passed, and then to dispute the correctness of the order m an 
appeal from the final decree, though tho period of limitation for an appeal from the 
order had then espireiL Thus it was held that when an order was passed m a suit for 
dissolution of partnership and account*, declaring the aharrs of tho parties, and refemng 
thecasotoacomims8ionerfortakingaccoQnt9.it was open to the party aggrieved 
by the order to dispute ita correctness m an appeal from the final decree, though no 
appeal was preferred from the order, and the period prescribed 1) the law of limitation 
for appealing from the order had then expired ((•) In a subsequent caso it was held 
by a Full Bench of that Court m KhnUm //oaaein v Emdai //ossein (c) [Maclean, C J , 
and Rampini, J , dissenting], that where an order was passed in a suit for partition 
declaring the rights of the parties (d), it was open to the part) aggrieved by the order 
to disputeits correctness inauappealfrom the final decree, though no appeal was preferred 
from the order within the time allowed bylaw The contrary had been laid doivn in an 
earhercasedeeidedby thesame ilighCourt(«) but that decision was dissented from by a 
majority of tho Full Bench in AA-rdem //ossein a ca<e Under this section omission to 
prefer an appeal from a preliminary decree precludes objections to it in an appeal from 
the final deereo (/) It is to be noted that the present section applies only to preliminary 
decrees passed after the commencement of this Code For preliminary decrees, seo 0 20 
below 

Wbere preliminary decree not drawn up — \ right of appeal under this sec 
tion only arises when a preliminary decree is passed that is, drawn up It is the 
duty of the Court, and not of the parties, to sec that a decree is drawn up Unless a 
■* ’ . this section do not therefore 

uotex to sai; 13, an/i nntea 


Two preliminary decrees — ^The Code, it seems, contemplates only one 
preliminary decree (A) The High Cbort of Calcutta, however, has held that there 
may in an exceptional case be more than one preliminarv decree (0 


(a) 


Dt n( Ksnktn t J In TaUb 
I (lll.J) 57 (.11 1013 


(») 

(f) 

(•I) 

(O 

If) 


Bitica Aflii \ Bam AunIa (ISJa) ,3 I »l 
liKl SreO .0 r 15 
(ltK'J)2SCal 758 
''le O 20 r H b»lnw 

Bolnram Dry v / im (A n/ra V'j <ti> I) 


lAmn/ V 1. 
(.Al 914 2 
<lL«ol> tnz 


faiAim (IJ15) 4 1 

« I t "III Irrsltni 
|artn»r*hli j 


t 91 4. 
ir» *<Tre« 


(7) 


<9) 


I amanarAaryo \ Oarin^t (19, J) '5 Uom 
L R ti 8 "8 I C 1014 ( _4) A 1! 33 
NalAaram \ ^a/afir (1913) 37 Rom 
4*0 tJ 1 C XOI Aa/'roMV ( jsyaran 
<1314) IS Both L K 67 23 1 C 605 
1 emana^Aarya 4 < orm<i (1923) 25 Rom 

L It S.8 SSI 935 76 I C 1014 (24) 
t B 33 


J/asoW (1923) 27 
74 1 C 3*3 (24) 
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Final decree passed prior to or dorlog pendency of appeal from preliminary 

{ decree — A Full Bench of tlie Calcntt* High Court after an exhau^tivo review of the 

caao law has held that an appeal from a preliminary decree h not incompetent if the 
final decree is passed before it is presented, and that in such a case it is not necessary 
for the party aggrieved by the preliminarydecrce to appeal against the final decree, if the 
final decree, apart from being based on the preliminary decree is otherwise correct (j) 
Ranhin, C J, said that the function of the final decree is merely to restate and 
apply with precision what the proltrainary decree has ordained , that the decrees being 
in the same suit the Court m appeal from the preliminary decree as it has power to rereree 
or tary the preliminary decree, has also power to affect the final decree , that as the right 
of appeal from the preliminary decree is given snthout any qualification the passing 
of a final decree is no bar to the institution or hearing of any appeal against the preliminary 
decree , that if the preliminary decree is set aside the final decree is superseded whether 
the appeal was brought before orafterthepasvingof the final decree and that the Court 
when setting aside or varying tha preliminary decree can and should give directions for 
setting aside or varying the final decree if the existence of the final decree is brought 
to Its notice as in all cases it should be 

This illuminating judgment has the effect of os-erniling previous Calcutta decisions 
which had held that after tho final decree an appeal from the prehminary decree was 
incompetent (h), or infructuous as the final decree cannot be contingent on the resnit of 
the appeal from tho prehminary decree (I), and that if the final decree is passed after 
institution of tho appeal from the preliminary decree tho latter should be amended to 
iDOludo an appeal from tho final decree (m) 

The Hadras and Allahabad High Courts had held that an appeal from the prehminary 
decree is competent although no appeal has been filed against the final decree, and that 
after the preliminary decree is set aside (he final decree falls with it (n) 


98. [s 575] (1) Where an appeal is heard bjr a 
Bench of two or more Judges, the appeal 
Deciaian wuetfl appeal shall bc dccjded in accordunce with the 
jn 4 g« opinion of such Judges or of the majority 

(if any) of such Judges 

(2) Where there is no such majority winch concurs in a 
judgment varying or reversing the decree appealed from, such 
decree shall be confirmed . 


Provided that tv here the Bench hearing the appeal is com- 
posed of two Judges belonging to a Court consisting of more 
than two Judges, and the Judges composing the Bench differ 
in opimon on a point of Jaw, they may state the point of law 
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AC 790 

(■n) Ehrodavtojiv (191’) 18 Cal I J 
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upon which they diflcr and the appeal sliall then be heard 
upon that point only by one or more of tlie other Judges, and 
such point shall be decided according to the opinion of the 
majority (if any) of the Judges who ha\e licard the appeal, 
including those w ho first heard it. 

(3) Nothing in this section shall be deemed to alter or 
othervnse affect any proMsion of the letters patent of any 
High Court 


Difference between the old and new section — ^Thn bccuod corresponds 
snth 8 675 of the Oxle of 18S2 except that the pronao to sub section (2) of the present 
section differs in several material respects from the proviso to the second paragraph 
of 8 575 The proviso to the second paragraph of e 575 ran as follows — 

Provided that if the Bench hearing the appeal is composed of two Judges 
belonging to a Court consisting ol looro than two Judges, and the Judges compo^ng 
the Bench differ in opinion on a point of law, rte appeal fTiayfce referred to one or more 
of the other Judges of the tame Court, and ehall be deetded according to the opinion of the 
majority (if any) of all the Judges who have heard the appeal, including those who first 
heard it ” 

As to the points of distinction hctivcco the old and the new section, see notes below 
" The appeal shall then be heard upon that point only, and “ By whom appeal to be 
heard upon point of law stated.” 

AmendlQeQtS — ^ub sec (3) was added bp the Repealing and Amending Act 18 
of 1938 


DlffereDCe of oplolon as to part of decree —When a Bench of two Judges agree 
in reversing part of a decree but differ as to the rest, the portion on which they agree 
Will he reversed and the rest confirmed (o) 

" Differ In opinion on a point of law ” — No reference can bo made under 
this section if the Judges differ on a question of fact The power to refer can only bo 
exercised if there is a difference of opinion on a point of latv (p) 

“ The appeal shall then be heard apon that point only. — Lnder the old 
section it was the appeal that was referred to a third Judge when the Judges beaniig 
the appeal differed in opmion on a point of law and it was held that on such reference 
the whole appeal was open for argument, and not only the point of law on which the 
Judges had differed (g) Under the present section the Judges have to state the pomt 
of law upon which they differ and the appeal w to be heard upon that point only 


By whom appeal to be heard upon point of law stated.— M here a 
pomt of law on which the Judges hearing the appeal differ has been stated, the appeal is 
to be heard upon that point by one or more of the other Judges of the Court This was, 
m fact, the practice followed in Bimbay under the Cbde of 1882 (r) In Allahabad the 
appeal was heard by a Bench tnc/« ling the Judges who first heard it (s) 


(o) Refagopala v Subtamat (IC’S) 61 3Iad 
.HI 109 1 C 153 < S) A JI ISO 
Varaih ^o^om \ JlcDtan (1933) 55 AU 
^2 ( 33) A A 173 dlstenllne fioni 

Punjab Akhbarat Land J^eit Co 
T Oyi(r«(l9"(J) r lAh 1'9 93 I C Sli 
^ fSO) A L. tS 

tP) Gotiami V Homanlaljx (1890) l? csl 3 


See also liar I raiad \ Faial Abmad 
(193 )cn lA 116 55 til 83 1421 C 
817 ( 33) A PC 83 

(«) Sethadrii. 5 (1898) 21 Mad 179 

tr) \tfjuv 5ofu (1891)15 Bom 421 Jehanair 
o/i(a(e (1904) 6 Bom LJl 
(*> /CoA«jlAan<{£antv /’aic(I884) 6 AU 468 
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It IS to be noted that while the appeal upon the point of law is under this section to 
be heard bj a Judge or Judges other than those who first hoard it, the point is to le 
decided according to the opinion of the majorit} (if any) of the Judges who have heard 
the appeal niclurfiny those icho first Itard it 

Where Judges differ on a point of law, but do not state the point — 

A obtains a decree against B in the Court of a Subordinate Judge B appeals from the 
decree to the District Ju Igo and the decree is confirmed m appeal B appeals to the 
High Court The appeal is heard bj a bench of tn o Judges The Judges differ in opinion 
on a point of law, but they do not state the point of law, and deliver judgments as judg 
ments of the Court without any reaonation, one Judge holding that the appeal should be 
allowed and tbe other that it should be dismissed In such a case the dissentient judg 
ments operate as confirnimg tbe decree of the District Court under para 1 of sub 
sec (2) (() The question still remains whether an appeal lies to the High Court under the 
Letters Patent from the confirming judgment of the two Judges Under the Letters 
Patent, • i l‘ » • ' i, >• <’ ’ *■ 

judgmer ' I * i | ' I ' 

It may ' I ■ I ' , ' 

not state the point of law and deliver judgments as judgments of the Court without any 

reserT^ation they cannot afterwards state tbe point of law (w) 


Appeal to High Court from award under Ltnd ACQUlsltlou Act — 

This section applies to land acquisition appeals hj virtue of the provisions of s 54 of the 
Land Acquuition Act 1804 ( 2 :) 

Sec 98 of Code and cl 36 of Letters Patent —Suh sec ( 5 ) is new It was 
inserted by the Repealing and Amending Act 18 of 1023 It provides that nothing m 
the section shall be deemed to alter or otherwise affect nnj provuion of the Letters 
Patent of any High Court Before the Act of 1028 the trend of decisions was that 
where an appeal was heard by a Bench of two Judges of a Chattered High Court and the 
Judges differed then if the appeal was one from the Original Side of the High Court the 
procedure was governed by cl 36 of the Letters Patent (y) but jf the appeal was from 
the decree of a Subordinate Judge the procedure was governed by the present section (*) 
At the same time it was held by tho lligb Court of Allahabad (a) that cl 27 of the Letters 
Patent of that High Court (corresponding toci 3Cof the Letters Patent of the High Courts 
of Calcutta, Jladras and Bombay) applied even to appeals from the decree of a Subor 
dinate Judge All tho cases were renewed by a Full Bench of the Madras Higl^ 
Court (6) and it w as held that the effect of sub sec (3) was that d 3C applied 
not only to appeals from the original side of » Chartered High Court but also to 
appeals to the High Court from decrees of Subordinate Courts Thus the effect of 

in I Poop Lttul V Latihmt Dof" 

I JIad l s ndrtput v Atfia’xter.f""'’ 

I (18T0)13W it 200 5 uroinl/i/v Bon\ 


(6) BAn ore; \ nalluimdat » b- ^ . 

5«>3 110 1C 343 77 

IruMd \ ! ay\dhnv% (102 ) H Ful ' 
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fub section (3) m that wc I'S applios onK to Courln other than Cliartcrcd IIirIi Courts 
The diSercncc of procedure between cl 30 and ecc OSis (1) that while n reference on the j 
point of difference is obliRator> under cl 30, it w optional under wc OS , and (2) 
while a reference under cl 30 may lie on a question of fact and law, it can boa 
question of law onli under sec 93 Sec notes under cl 30 ofthc Letters Patent 

Income Tax Act. — It w clause 30 of the Letters Patent that applies to a reference 
to the High Court under sec GO of the Income Tat Act, 1022, and not sec 03 of the Code (c) 

99 . [S. 578.] No decree slinll be reversed or sub- 
stantially varied, nor shall any case be 
remaiidcd, in appeal on account of any 
^r”'or inisjoindcr of parties or causes of action or 

any error, defect or irregularity in any 
proceedings in the suit, not affecting the merits of the case or 
the jurisdiction of the Court. 

Changes Introdnced by the section — section correspondawitbsec 578 of 
the Code of 1882, except in the follownng respects — 

1 The words “ any tnisjoindet of patties or causes of action ” are new As to 

the effect of the«e words see notes to O 2, r 3 "Procedure m ease of 
misjouider of plsintiffs and causes of action,” and * Procedure m casa of 
multifanousness,” and notes to O 2,r -1, “ Lee\e of the Court ” 

2 The words, " in any proceedings in the suit,” bare been substituted for the 

words, ” whether m the decision or in any order paa«ed in the suit or other* 
wise ” As to the effect of this alteration, see notes below, ' In any 
proceeding in the amt ” 

Scope of the section — Tbe mere circumstance of there being an error, defect or 
irregularity ui any proceeding in a soil la no ground for reversing or varying a decree 
m appeal But if it appears that the error, defect or irregularity affected the menta of 
the case or the jurisdiction of the Court, it would be a ground for reversing or varying 
the decree M here an irregularity is one which affects the merits of a case or the juns* 
diction of a Court, it is said to be a maienal irregulanty M here it does not, it is usually 
spoken of as a mere irregularity This section cures a mere irregularity, error or defect 
It does not cure a tnalerial irregularity, error or defect 

“ Misjoinder of parlies or causes of action "—This expression may be analysed 
and tbe rule contained in this part of the section may be stated as follows . — 

'1^0 decree sbaTlbe reversed or substantially varied, nor shall any case be remanded 
in appeal, on account of — 

(1) misjoinder of plaintiffs (O 1, i 1), 

(2) misjomder of defendants (O l,r 3), 

(3) misjomder of plamtiffs and causes of action (O 2 r 3) [Tbe practice was 
different under the Cbde of 1882 , see notes to O 2, r 3, “ Procedure in case 
of misjoinder of plaintiffs and causes of action'’] , 

(4) misjomder of defendants and causes of action [d) [0 2, r 3] [The practice 
was different under the Code of 1882 , see notes to O 2, r 3, " Procedoi* 
case of multifariousness’*] , 

(0 Et^pfrort (I9R4) SI Ca! SOI 81 I (C) Cauti Shaitiar -e Kethai Deo i 

I C 51 ( 21) A C 6SS I L J 201. ill I C 6S1, ( 2», 
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9 (5) muij under of cauara of sction (<) {0 2, rr 3 4 nnd 5) fxo aotwi toO 2,r 4, 

“ Leave of the Court ** 

The vrorUv, “on account of anj mujomder of partita or cauara of action.” have 
been Inserted m the nectian to make it clear tbat luch a mLajomder La to bo treated aa a 
frure irregularity 

Non Joinder.— The Madras High Court has held that the exprcMion “ misjoinder '* 
in this Boctlm mcludea ‘ non jomder” (/) But this was doubted m a later Madras 
case (9) The non joinder of a tu ccaaary part) u a defect which aSecta jurisdiction and 
u not within this section (h) 1 , r 0, and luitts thereto 

Error, defect or Irregularity not affecting the merits of the case —A 

decree will not be rcTcrHcd or tubatantiall) varied in appeal for admitting a document 
not prupcrlv stamped (1), or fir admitting a dicument declared invalid where the 
judgment ta not baaed on that document (j) ot because the wrong side was allowed 
to begin in or becauao the suit was decided on a Sundaj (I), or because the suit was 
instituted bj an agent under a defective power of attnrnej (m) (0 3, r 2J, or bocauso 
an order alliwmg execution against the legal representative of a deceased judgment 
debtor was made hj the transfiroe Court instead ot b) the Court which passed the 
decree (n) All theae are irregularities not adtcting the menta of the case or the junsdie* 
tion of the Court and they are cured bj this section The exclusion of evidence by the 
lower Court is an irreguUritv which mav or mar not aJTwt the merit* of the ease if it 
docs not tlw* irregularity la ci ivdonevl under this eeetion ^0) An owwsion to draw up a 
final decree under 0 14, r ^ Iish liceneominned under thia section (p) For other cases 
•e^ 

1 notes to s 15, here a suit which ought to liare been loalituted ui a Court 

of lower grade is instituted in a Court of higher grade . “ 

2 notes to s 02, “ Consent of the Advocate General , ” 

3 notes to 0 6. r 14. “ Omission to sign plaint 

4 notes to 0 16 r 1, “Itemedy of party when witness summons refused 

6 notes to 0 21, r 13. “Ommion to verify inventory , ” 

0 notes to 0 20 r 4, *' May issue , 

7 notes to O 32 r 1, * Objection to authoritj of next friend , " 

8 notes to 0 32 r 3, “ Irregubr appointment of guardian ad litem , ’ 

0 notes to O 41,1 23, “ Effect of etroueous order of remand , ” 

10 notestoO 41, c 20, “Sending back case for arevwed finding, ” 

11 notes to Seb IT, para (I), “Application shall be m writing, ' 

12 notes to Sch II, para 16, “ After the time for making such application ha* 

expired " 

(H 
W 

{») 

(■) BoWur y Sarit 

w 

(ji) Cf Aa7<int<)I V JajnrantW 7) 51 llom 

iiu ic Sja I i7) A u tat 


fe) Mutnapore Zemnlarg Co , Ua v Varr« 
^’ora^« 09 I) 35 Cat LJ 317 «3 It 
lUl t 21) A t Ses ALut) i-al \ Jhepn 
(19 4) 3 Pat iU 7S 1C eSo (21) 
A r SIS 

in Taltanothi. jranaUae (1910) 33Mad 436 
5 It 771 
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“In any proceedings In the snft. — ^Thwe nonN ha\e been Bul>stitulc<l for the 
votds, ‘ whether in the «leci5ton or in nnj onlcr piBsed in the suit or otherwi'ic, which 0 
occurred in sec. 578 tf the t< do « I I8S2 The latter words were held to apply only to 
irregulanticA in prooerilings snhw^uent (o the institution c f the suit, and not to irregu 
lanties m the frame or institution c f the suit (q) The rules of the Chief Court of Oudh 
require money deposited m Court to be paid to theperson entitled through the Treasury, 
but when the Munsifl paid the money directly this was held to be an irregularity cured 
by llus section (r) The present section applies to irregularities in nny proceedings in 
the suit 

Irregnlarlty affecting Jurisdiction of Court— See see 2i andnotes thereto 
Suits Valuation Act, 1887, section II — Sec ll of the Suits taluation Act, 1887, 
modifies the proMsions of the present i>ection in eases where nn objection is taken in 
*ppcal that by reason of the o\er valuation or under saluation of a suit a Court which 
had no jurisdiction with respect to the suit exercised jurisdiction with respect thereto 
Tha* section is aa follows — 

(1) Notwithstanding anything in section [99] of the Code of Cinl Procedare, 

an objection that by reason of the over valuation or under valuation of a 
suit or appeal, a Court ol first instance or lower appellate Court which had 
uot jurisdiction woth respect to the suit or appeal exercised junsdiction 
with respect thereto shall not he entertained by an appellate Court unless — 

(a) the objection was taken in the Court of first instance at or before the 
hearing at which issues were first framed and recorded, or m the lower 
appellate Court uv the mcroorandum of appeal to that Court, and 

(b) the appellate Court is satisfied for reasons to be recorded by it in 
writing that the suit or appeal was over valued or under valued, and 
that the over valuation or under valuation thereof has prejudicially 
affected the disposal of the suit or appeal on its merits 

(2) If the objection was taken in tbo manner mentioned in clause (a) of sub 

section (1), but the appellate Court u not t>atisfied as to both the matters 
mentioned in clause (b) of that sub ecctioD, and has before it the materials 
necessary for the determination of the other grounds of appeal to itself, 
it shall dispo>« of the appeal as if there had been no defect of junsdiction 
in the Court of first instance or lower appellate Court 

(3) If the objection was taken in that manner and th° app Hate Court is satisfied 

as to both those matters and has not those materials before it, it shall 
proceed to deal with the appeal under the rules applicable to the Court 
wvth respect to the hearing of appeals, hut if it remands the suit or appeal, 
or frames and refers issues for trial or requires additional evidence to be 
taken, vt shall direct its order to a Court competent to entertain the suit 
or app^aL 


Atfeals from Appellate Decrees 


100, [s SS-I ] ( 1 ) Save where otherwise expressly 
pro'idcd m the body of this Code or by 
any other law for the time being in force, 
iin appeal shall lie to the High Court from e^ery decree passed 


Varajlalv lhni»Jal(ltiO‘'>'>6 Botn 259 268 I 
if) XatApol SirtjA V aat Varain (1030)5 Lack J 


J16 126 1C 3:43 ( SI) A 0 2 
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in appeal by any Court .‘'iibordiimte to a High Court, on any 
of the following grounds, namely : — 

(a) the deeision being contrary’ to Ian or to some usage 
ha^ing the force of law ; 

(b) the decision ImMng failed to determine sonie 
material i^^sue of Ian or usage Iiaving the force of 
law , 

(c) a substantial error or defect in the procedure pro- 
vided by this Code or by an^* other law for tlie time 
being in force, nhicli may possibly have produced 
error or defect in the decision of the case upon the 
merits 


(2) An appeal may lie under this section from an 
appellate decree passed ex j)or!c 


Changes introdactlon ty the scetton — The w«>r»l • " m the esr»^»ion 

“frecifipil law or Msace which occurwtl m cl (a) of wc "si of the Code 

bM been omitted . w the imderroentmned ease (#) 

Scope of the section —Thu aeetion deal* with •.eond or ipceiil 
the Uifth Court A Court of hmt appeal competent to enter into que'tiotia of 
fact, and decide whether the Sndin(:a of facts bj the loner Court are or are not 
erroneous But a Court of seeond appeal is not eoinpotent to entertain questions 
as to the soundness of a finding; of hy the Court Wlow (t) A second appeal 
only he on one or other of the grounds «pecified m the present section («) A judge to 
whom a memorandum of second appeal is presented for admission is entitled to consider 
whether nnv of the grounds specifieil in this aection e^ht and apple to the case, and « 
they do not to rejeet the appeal summarily (t) The limitations to the power of the 
Court imposed by secs I(XI and 101 In a «eeond appeal ought to be attended to, and 
an appellmt ought not to be allowed to <|oestion the finding of the first appellst^ 
Court upon a matter of fact (le) Nothing can be clearer than the declaration m 
the CiviV Procedure Code that no second appeal will lie eseept on the grounds 'specified 
in section [100] No Court in India or elsewhere has power to add to or enlarge those 
grounds ’ (r) 


No second appeal lies on the groond oi an erroneous finding of fact 
— ^In Durga CAoirrfftrani t Jaicalur iSin^lt (y), the Privy Council held that there U U” 
junsdictiQH to entertain a second appeal on the ground of erroneous finding of fad*, 
however gross the error ros) seem to be No doubt a second appeal lies where there 
is a substantial error or defect in procedure [see cl (c)] , but an erroneons finding of favt 
IS a different thing from an error or defect m procedure \t here there u no error or 
defect in procedure, the finding of the first appellate Court upon a question of fact u 
final, i/ Covrl had before it etidenct proper for its ton««lemlion in support of 


/urn Gcpnl v Shamtihatou (lao’) 19 I,A 
2’8 233 20 Cal 93 99 100 
fl) Pam Gopat \ Ao/c« supra 

Iwl Lurhman \ I una (18^') 16 C il toS 18 

<r> y Sa\} Jltfl' n?Mt 15 AU 


(«•) /Vrtaa CAunjrp \ ilohfndrauatli (ISOO) t? 

cat 291.16 I A 233 

(r) Dirpa Ctoudhrani y Jrirnair S'"?* C69t) 
18 Cal 23 SU 17 I 12. 

W (1691) IV I A 1‘’2 IS CbI 23 
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/nrfiny (») In RowruMn \ Mtifmtmat Aofl'fu (n), tlip Jiiilioitl Cummitlco mW 

‘ It Has nn« been coneln^HTlj »e(tlcil that the tbiril C‘'urt, wJiieh in tliU raw* was the 
Court of the Judicial ConimK»ioncr, rannot entertain an apjvnl upon an^ question as 
to the »oundne»s of findinps of fact hj the aeconil Court , if there is eMdenee to be 
considered the decision of the aecnnd Court, hoacier unsatufactor) it mipht be if 
examined, niu«t stand final ” The mere fact that the Hiph Court would have upon tho 
documents and evidence placed before the Court of first apjval come to a different 
conclusion is no ground for a second appeal This section nas enacted for tho express 
purpose of securing eomo measure of finality in cases where tho balance of evidence 
verbal and documentarj arose for decision (b) In Ao/ir Chnndra Pal v 5Aut«r (<r^ 
their lyirdships said ' Questions of law and of fact ore sometimes difficult to dis 
entangle The proper legal effect of a proved fact is necessarily a question of law, so also 
IS the question of adinwribility of endtnee and the question of whether any evidence baa 
been offered on one aide or the other , but the question whether the fact has been proved, 
when evidence for and against has been properly admitted, is necessarily a pure question 
of fact If the question to be decided is one of fact it docs not involve an issue of law 
merelj because documents which are not inatruments of title or otherwise the direct 
foundation of rights but are merely historical documents have to be construed (d) 
A eecond appeal will not lie because some portion of the evidence might be contamed 
m a document or doeuments and the first appellate Court has made a mistake as to ita 
meaning (<) But a aecond appeal will lie if the documents erroneously construed them 
selves constitute the foundation of rights claimed (/) The question whether a statutory 
presumption has been rebutted is atwaji a question of fact (p) Accordingly no second 
appesUies from a finding that an oral eale in the Punjab is not proved and that entries in 
the Record of Bights are erroneous (A) Again if there » evidence to support tho finding 
of the appellste Court that the appellants are not tenure holders and that an entry to that 
effect in the Record of Rights is erroneous no second appeal will he (i) A finding on. 
appeal that an estate had not been privately partitioned previously to its partition under 
the Estates Partition Act, 1897, is entirely a finding of fact and is bindmg on the Higb 
Court in second appeal (j) Rut an appeal will lie if it can be shewn that the appellate 
Court has misdirected itself on a point of law in dealing with the evidence (A) For if 
the appellate Court has based its todmg on the failure of a party to discharge the onus' 
of proof which has been wrongly held to be incumbent on him, the finding, though a- 
finding of fact is not based on positive evidence (1) 


(r) 


(a) (1S92)10IA I 3 local S19 2S« S59 
(») \ afar Chandra Pair (laia) 4S I A 

1S3 iso 10“ 18 Cal ISO St 1C “60 
(0 (10Ifi)4SIA 183 187 49 Cat |89 m S: 
I C “60 

(if) Sltdnapur Zemindarl Co V Cma CAaroi 


(lO>3)^9CW^ 131 74 I C 482 ( 23> 
A 1C 187 (PC ) 

<«) AoirSat fin^A i ChaOrr Dhartt (1873) 10 
W K ZS® approifd bjr the Prl*y Connell 

in lla/i J/oMRimae 1 J/aAain>n<i</ £ai:«A 
(1030) 57 1 A 88 11 Uh 109 1.2 1 C 
316 ( 30) A PC 01 

<77 .tfmirea'rty JfaSian Lai (tasdi HCWK 
285 121 1 0 514 ( 30) A PC 83 
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Kvmrda Proa mna v Sterttary of State 
(1015) 10 C M V 1017, SO 1 C 235 
ITb/i ilohanmad v ilohammad Bakth 
(1030) 57 1 A 86 11 Mh 19J 12' I C 
316 ( 30} A PC 91 

ilidnapfr Zrmmdari Co v Srfretary of 


Alata (103J) 56 1 A 388 67 Cal 759 !'’> 
I C 68 (2J)A PC 296 

Batxtan Saha Hoy M Bam Batan Boy {It)"!} 
54 I A 106 54 Cal 686 lot I C 359, 
( 2“) A PC 117 

tliJnapHr Zemiadarx Co v Cma Ciaran 
{1023) 2J t « N ISI 74 1 t 4»2, 
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in appeal by any Court subordinate to a High Court, on any 
of the follounng grounds, namely : — 

(a) the decision being contrar}' to law or to some usage 
ha\ing the force of law ; 

(b) the decision having failed to detorniine some 
material issue of law or usage liavmg the force of 
law , 

(c) a substantial error or defect in the procedure pro- 
^'ldcd by this Code or by any other law* for the time 
being m force, wliich may possibly have produced 
error or defect in the decision of the case upon the 
merits 


(2) An appeal may be under this section from an 
appellate ^decree passed coc j)ar(c 

Cbanges InUodUCllOQ by section — TW word * irecified •• m tf>e 

“Bpeciflert law or »mgo which occurrrd »n cl («) ol acc 584 of the repealed Code 
has been omitted , see the imdermcntmned case («) 

Scope of the section — ^Thw ecttion deals wiib second or special appeals to 
the High Court A Court of first appeal v* comp**lfnt to enter mto quentiona of 
fact, and decide whether the findings of facta bj the lower Court are or are not 
erroneous put a Court of second appeal h not coropetent to entertain queation* 
as to the aoundneas of a finding of /<icf bj the Court below (1) A second appeal can 
only lie on one or other of the grounds specified in the present section (ii) A judge to 
whom n memorandum of second npp»al is presented for admission is entitled to consider 
whether an> of the grounds specified m this section exist and apply to the case, and u 
they do not, to reject the appeal Biimmarily (v) The limitations to the power of the 
Court imposed by secs 100 and 101 m a secoml appeal ought to be attended to, and 
an appellant ought not to bo allowed to question the finding of the first appellate 
Court upon n matter of fact (ir) ‘ pCothing can be clearer than the declaration w 
the Civil Procedure Code that no second appeal wdllie except on the grounds specified 
in section [100] Jio Court in India or elsewhere has power to add to or enlarge those 
grounds ’ (t) 


No second appeal lies on the ground of an erroneons finding of fact 
—In Durgn Chotedkrant v »r<iirahir Singh (y), thf* I^ny Council held that tiiere is uo 
jurisdiction to entertain a second appeal on the ground of erroneous findmg of facts, 
however gross the error may seem to be No doubt a second appeal lies where there 
IS a substantial error or defect in procedure [see cl (c)] , but an erroneous finding of fact 


IS a difierent thing from an error or defect in procedure W here there is no error or 
defect in procedure, the finding of the first appellate Court upon a question of fact is 
final,!/ thnt Covrl had before it etidence proper for \la coneuUmIton *n avppo't 

(t) ram Copal y SAomitAalO" tia02) 19 1 A 1 (») Pertiih Cl nrler y MolfvdranolhttiOO)!'! 
228 233 20 Cal 1)3 U ) 100 ( Cat £91 16 X A 2J3 


t/) rum Coiifll > SAomitDalO" tia02) 19 1 A (») Pertni Cl niter y Molevdranoth 
228 233 20 Cal 1)3 0 ) 100 Cat £91 16 1 A 2J2 

(1) (j-1 B^fjW Clioirr»M8i V JwflAirSiajA (1891) 

(0 (188U) 16 tu 7S3 W 1» Cal 23 30 IT I A 122 

(») III dr r'raind r JJni, AolA (1893) 15 All (jr) (1891) 17 1 A 122 18 Cal 23 


Puna (188U) 16 C>I 7S3 10 
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finding \t) In / imniMn ^ (n) thr liiiln I'tl r< mmiMn' mhI 

• It has now {•crn <^jnclu«nTh (K'ttletl Ihst thr third t«iiirt «1 irh in Ihis case «»« the 
Court o( the Iiitlinsl O'mmis'nner cannot entertain an apj* al in%)n an^ qiie*ti>n ns 
to the aoundncM of findinp* of fact bx the aecond Imirt , if there i« cMiienre I > t"e 
considered the deci«ion of the aeeond Court, hnnexrr unsntufxctorx it mipht l>e if 
examined. n)u*t stand final The mere fact that the Hich Court would haxe iij^m tho 
documents and cMdence placed before the Court of first apjaal come to a different 
conclusion is no ground for a second appeal This section was enneted for the express 
purpo^ of secunne some measure of finalit}’ in cases where tho hxlanec of evidence 
verbal and documentary arose for decision (6) In AVi/ir Chnndm I'al x ShulvT (c) 
their Lordships snid “ Questions of law and of fact are aomctimcs dilflcult to dis 
entangle The proper legal effect of a proved faet ls necessanl} a ({uestion of law, so also 
Is the question of admiMifti/i/y o/ erirfcafe and the question of whether anyexndeneo ha* 
been offered on one side or the other, but the question whether the fact has been proxed, 
xvhen evidence for and against has been propcrij admittetl, is neceasarilj a pure question 
of fact ” If the question to be decided ls one of fact it doca not involve an issue of law 
merel} because documenta whi-h are not instrumenta of title or otherwise the direct 
foundation oi rights but are merely historical documents hx\T to bo construed (d) 
A second appeal xnll not lie because some portion of the evidence might be contained 
m a document or documents and the first appellate Court hss made a mistake as to its 
meaning (<) But a aecond appeal will lie if the documents erroneously construed them* 



eSeet in the Record of Rights u erroneous, no aecond appeal will he (i) A findmg on 
appeal that an estate had not been privately partitioned previously to its partition under 
the Estatea Partition Act, 1607, is entirely » finding of fact and la binding on the Iligh 
Court in aecond appeal (j) But an appeal will lie if it can be shewn that the appellate 
Court has tnudirected itself on a point of law m dealing with the evidence (1) For if 
the appellate Court has based its finding on the failure of a party to discharge the onus- 
of proof which has been xvrongly held to bo incumbent on him, the finding, though a 
finding of fact is not based on positive evidence (f) 


(if) Zfmin<f<irt Co ' 


(') .Xovtor 5inra x C/mtUr Dharrt (1873) 1!> 
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(/) Amtmd/tr HMtan Lsl (IPSO) 31 C 11 V 
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Decision being contrary to law. — A uccnntl appoal wiH lia wliero the decision 
of the lowtrari’clI'*tc Court ii* contrary to la«. The tenu “law” in cl (a) bnot liinitedin 
its meaninc to statute Kw ; it means neral law (m). 


^V hen the question is one of a Ti;:ht corutnuUon of a document fn), or of a hgil 
inference from a docuihtni (o). the question is imeof law, and a second appeal wiil Its. 
Thus uhert in a suit for a declaration of the pluntilT'a propnetarj title to the land in 
suit the Inner appellate Court found ori a conatruetion of the wajib ul-arz and other 
documentary CMdenec relalmi; to the land that the plaintiffs urre proprietors, their 
liordbhips of the Privy Council held that the right construction of the documents was 
IV question of law which the High Ciuirt was not precluded from considering in second 
appeal In the rourrt «f the pidpnent thiir lionlships Mid 5 "That finding (namely, 
that the plaintiffs were proprietors of the lands) of the SuUirdinate Judge was the result 
of his having uiiseonstrued thn waphiilarx. The right ronstniction of documents 
IS a question of law which Judp a in second appeal are not by sees 5^ and of the 
<ode Ilf Civil Prowdurt (now secs 100 and 101) |tre< hided from considering by any finding 
of a lower Appellate Court based upon aiuli documents The Snbordmate Judge 
arrived at his finding bj mfer«n«8 drawn upon an inrorrett eonstruttionof the wajib- 
ul arz and Ibc Judges in second appeal conseqiii ntly were not Isiunil b^ his findmg that 
the plaintiffs were the jiropnetiira of the lands” (p) Similarly the question whether 
n writing w Inch is (•stcnsiblj a liced < f al<aolute eate arid an epreement bj the purchaser 
to reconvej the propertv to the vendor constitute an out and out tale and an agreement 
lor rcconvijanee or a mortgage bj ennditmnal sale, u a question of construction of 
ducuinents, and the Tfigh Court is entitled to interfere in second appeal ( 9 ) * 

Privy Council case where the question was whether the posses'ion of properties by » 
Hindu widow was merelv in lieu of maintenanee and not Rdver»c to the phintiSs, their 
Ijordships held that the question was one of inference from documents and not one of 
fact, and that thev were therefore entitled to draw their conclusion notwithstanding 
tho concurrent opmums of the Courts in India (r) But where the question h not one of 
construction of a document or < f legal inference to l*e drawn from a document, hut is one 
as to the effect to ho pven to a doenment os etidenee 0 / o fact or /act* «i» ujwe. a second 
oppeal IS not admi'vsilde Thus wlien the question was whether certam pension monies 
were imluded in a wntan or hereditary endowment and two Courts after on ejamination 
of the sanad and other relevant documents had found that thev were not, the IVivy 
Council held that the High Court in second appeal wav not entitled to reverse the finding 
unless the documents had been misconstnied (s) Thus where a suit involves a question 
of the fact of adoption, and doemnents are prodneed os eurfence of the fact of adoption, 
the question whether the documentsdo or do nut support the alleged adoption is a question 
of fact, and no second appeal will lie (I) The !*w on the subject was thus stated by 
Mookerjee, J ,in Jilakvnd T)eb v Copt A'a(A(u) . ”We hold accordingly that, unless there is 
question of f fie fegaf effect of a deed which mav he rreafed as a rtocument of trtfe or 
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«8ib9dip« ft contnct or is f )un<lftti tn of thn suit, ft socund ftppral d >c9 nnt ]ic A 
second ftpp:'*! is not ftdmLssiWcptnrrrlj becftusesomej^rtjm of the evidence Is in writing 
of which the mcftmng hfts been mistsLen by the 1 iMer ftppelUte Court 

M here the lower appetUto Court amees at a cimclusi m which is an inference based 
npon an erroneous new of the Uw, the judgment is open to questi m m second appial (e) 
A judgment is ftl«o open to questim m ftcoond sppial where a defect m the judgment 
U duo to an error as to the admussibditj of endenco («■) or where secondary endcnce 
is admittedincontrarentinnuf the provisions of secs (U and CG of tho Indian Endenoe 
Act (z) or where there is failure to m\oLe a presumpti >n of fact under sec 14t of tho 
Indian Evidence Act, 187d (y) The question of burden of proof is a question of law, 
and the High Court IS entitled to interfere in second appeal d the lower appellate Court 
Las placed the burden on the wrong party (s) A second appeal will also lie where an 
vsrecistered document which requires registration is admitted in evidence (a) 

M here the Court of first instance grants a mandatory injunction for the demolition 
of a building and the decree u reversed in appeal on an erroneous view of the law a 
second sppeal will lie (6) Though a person may not have been duly appointed executor 
be may render himself liable as an executor if he intermeddles with the estate of the 
deceased , misapplication of law on this point is a good ground for a second appeal (e) 
The question whether a stipulation in a contract u by way of penalty is a question of 
Uw which renders a second appeal oompetent {4) 

M here an appeal which ought to have been preferred to the High Court is preferred 
to a Djtrict Court and the latter (.ourt hears and decides the appeal the decision u 
contrary to law, and a second appeal will Iw from the decree of the District Court (e) 
Tbs High Court of ilsdras has held that where a Court assumes jurisdiction which it 
would not have had if the facts necessary to determine the question of jurisdiction had 
been iiebtly decided a second appeal lies from the findings of facts (/) 

A second appeal will He wQere the qnesUon is one of proper infereDce in 

law from findings of facts — ^Though a second appeal does not lie from a finding 
of fact yet where a Itgal conclusion is drawn from the finding a second appeal will lie 
under cL (a) of the section on the ground that the legal conclusion was erroneous Thus 
the question whether possession is adverse or not is often one of simple fact, but it may 
also be a conclusioa of law or a mixed question of law and fact M here the question 
of adverse possession is one of simple fact, no second appeal will lie but a second appeal 
will lie from a finding as to adverse possession when such findmg is a mixed question of 
law and fact depending upon the proper legal conclusion to be drawn from the findings as 
to simple facts (g) S imil arly the question whether a Hindu family is joint or separate 
IS generally a question of fact, hut in certain circumstances it may bo a mixed qnestion 
c,l fact and open tu tecenwievatvsn. by thn High. Oinit in. se<»nd appeaHhV 
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W hero the (jucation m a 8iut \\a% v>bttl>er the delmdant ^%a8 l>oun<I V> ® moHgig© 
CTeculcd his luotJier, nml it as held that bosiiw, Ihcir Lordships of tlie Pnry Cutwcil 
held that the ftadmg 'nas a^ihstantially ooe of Ian*, and that it ^as therriore open to 
•{uestion in second apjioal In the course of their judgment their Lordships said ■ The 
fids found (by the lower appellate Court) need not be questioned. It is the tounjntts 
<1/ ikf conclusions /roin (Hem that is in question, and this is a matter of law" (i) As 
stated bj their Lordships of the Pmj Cbuncil w another ca6e,‘'the proper fegaf effect 
of a pmed fact is essenlmllj a question of law,” and the High Court is therefore entitled 
to interfere in second appeal (j) It has thus been held that the question whether a 
transfer was made with intent to defeat rreditota within the meaning of sec 53oi the 
Tran'-fer of Property Act (I), orsihetherthe plaintiff has made out hisfitle to the property 
in smt (f), or whether a railwuN company took as much care of the goods delis ered to the 
company as a man of ordinan prudence would under simdar circumstances take 0/ hw 
own goods within the meanin« of sees 151 and 152 of the Contract Act (m), or whether a 
iumbardar wos guilty of negligence or misconduct (n), or whether the plaintiff is entitled 
to the easement claimed bv bini jo), or whether property is ancestral or self acquiredtp), 
<ir whether a decree was obtained by fraud (^), or whether a tenancy »s perroanent (r), is 
a question of law, and a aecond apjw^al will lie to the High Court It ha* been held by the 
High Court of Calcutta that where from a certain set of facts a Court infers a lost grant, 
the process is one of inference of fact, and not of legal conclusion, and that st is not a ground 
for a second appeal (s) 

UsaSe h&7iQS force of liW —The words, " usage haring the forge of law,” 
mean a local or faniilv usage as Uistinguisbed from the general law (I) 

Custom — The Privj Council in Pafoniappo v Derasilnmony (w) said that ‘questwa* 
of the existence of an ancient cuHom are goneraily questions of nuxed law and fact 
But in eereral caws the qu^ition of the existenee of a custom has been refened to by the 
I’rivy Council as a mere question of fact Thus when a cu«tonx of lineal primogeniture 
in an impartibl- raj was pleaded, the Pnry Council ob«er>cd that the High Court was 
right in considering the question a* merely a question of fact (r) la another e4«e the 
existence of a custom excluding females from lahentanco was said by the Pnry Council 
Co be a question of fact (ui) A step brother alleged a family custom jn derogatiin of the 
"MitaKshara by which he was entitled to an equal share with a brother of the whole blood 
and the Judicial Committee observed that no evidence was forthcoming of any instance 
in which the custom was followed and that the question involved was one of fact only (*) 

• • , of land allowed 

, ill Bench of the 

• while the pre 
valence of a practice is a question of fact, yet the question whether the practice is legally 
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1)incling is (I qucition of I'w (i) In riftiiti;>p4 v D mtiHmony (a) the Council 
«aiii thit the Ju l;e mu«l fir»t find rchatsire the things nctuill> iJjne in alleged pursuance 
of the cuiton an 1 then decide arbether the«e facts satufj the requirements of la« The 
first IS a question of fact and the second a question of law Thu.s in a ca«o nlitro a 
tnira«dar s nclit under an alleged local custom was in question tho Madras High Court 
held that fin lings as to what things w etc aetuallj done m alleged pursuance of the custom 
were questioua of fact with which the High Court coul 1 not Interfere , hut the inference 
as to the existence and the decision as to the Talidity of the custom wre matters of law 
subject to revision bj the High Court in second appeal (6) The Madras High Court 
made the same distinction in a ca«c where the question svas whether a holding was 
transferable by a local custom (e), and so ha\o that Allahabad (d) and Bombay (e) 
High Courts. In two os«es the \tlahabad High Court has said that it will interhre if 


tho Mlaliabad High Court held that a wrong Construction of wajih-ul arxos coupled with 
a wTDQg inference from certain facts constituted an error of law which justified inter 
ference in bccond appeal (A) As to certificates under sec 41 (3) of the Punjab Court 
Act VI of 1018, in cases of custom, sre the undermentioned cases (i) 

Clause (e) substantial error or defect In procednre— 

A'o «ti(f«B« to go to o jury — C<is< not rattal by pnrtiu — iliffoneeption of eiiJerice — 
fpidenee miwad or mtsun Urttood — Orerfoolmy snofcrifil etxitriet—Jrrthmnt matters — 
A second appeal wilt lie where there is,as an English lawyer would express it no evidence 
to go to the jury, becau'« that does not raise a question of fact such as arises upon the 
Issue itself, but a question of law for the consideration of the Judge (j) Thus where 
tho loner appellate Court found that a deed of compromise was not for the benefit of a 
certain infant, and there was no evidence in the ease upon which that Court could found 
its judgment it was held by the Judicial Coremillee that the case was one of a substantial 
error or defect in the procedure of the first appellate Court and that it was a ground for 
a second appeal to tho High Court (t) In a case where tho lower appellate Court had 
come to a finding of fraud, altliougb, m point of law there was no evidence to support the 
finding, the Prisy Council held that the Judicial Commissioner was wuthin his powers 
m second appeal in deciding the case on tho evidence on the record (I) The High Court 
in second appeal is not bound by a finding as to whether the defendants were permanent 
tenants liable to pay a reasonable rent when the finding was based neither on evidence nor 
admission (m) Again when the lower appellate Court inferred from tho fact that a 
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fO mortgagee had dcUjecl filing a suit until the Usl day allowed by tho law of limitation 
that he liad been recciTing interest all the time and that tho mortgage was satufied, the 
High Court held that the inlefonca waa not drawn from any endonce and was an error 
of law (n) Similarly where tho lower appellate Conrt disposes of a suit upon a case not 
raised by the parties and to which the evidence has not been directed, it is a substantial 
error or defect m procoduro within the meaning of this section, and a second appeal lies 
to the High Court (o) Tho Bombay High Court has held that a finding based on a mis 
conception of wbat the evidence u cannot be accepted in second appeal (p}. and this was 
followed by tho Allahabad High Conrt in a case where tho lower appellate Court, m a 
perfunctory judgment which did not state coirectf j what tho evidence was, found that a 
Village oiheer 8 report was tainted with malice (f) A second appeal will lie if the evidence 
has been misread or misunderstood (r), or the lower appellate Court has misdirected itself 
in point of law in dcabng with thoquestionuponthe evide&cef*), or has overlooked or 
ignored matenal documentary evidence (t) On tho same principle a second appeal 
11 • <- . 1 - 1 - I ,t < • .* r* • a ’ •• - ■‘xistencoof 

. • . the lower 

• • * • but on the 

autbonty of a previous finding of a Court of aupenor jnrtsdiction upon sundar facts in a 
case between different parlies (i) 

If Aere lA* Courts Itloie hart mitconctited lAe rroj quutton thty had to try— -The High 
Court has jurisdiction under this section to set aside the decree of the tnalJudgo in'avonr 
of the plaintiS, affirmed on the facts by tbo first appellate Judge, on the ground that the 
evidence taken showed that the true question of fact which had not been considered and 
as to which no issue had been framed sbould have been answered m favonr of 
the defendant [u) 

OfAer eases of error or defeel in procedure. — Omitting to decide a material issue (x), 
onutting to esamine witnesses tendered (y), refusing to receive documentary evidence 
which ought to have been accepted (s), allowing the plaintiff in the lower appellate Court 


meaning of this section, and is no grouml for second appeal (c) The refusal by a lower 
appellate Court to exercise the discretion vested m it hy O 41, t 27, with respect to the 
admission of additional enUence, is a substantial mor or defect in procedure, and affords 
a ground of special appeal But where the Court has exercised ifs dixretiou in a souu<i 
and reasonable way, and in tho exercise of its discretion refused to admit additional 
evidence, the case is not one of subitantwl error or defect m procedure (d) Admission 
by the lower appellate Court of additional evidence tendered by the respondent without 
the consent of the appellant and witbont recording tho reasons for its admission as 
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reqoircMl by O 41, r 27, is & sn1»-Unti*l rm>r In pmmlurc, iinil is a good ground for 
sooond appeal (e) I’rocrcdmg with a suit uithout tlio legal rrprcsontativca < f iho 
deceased plaintiH 1^-ing brought on thoreeortlw also* good ground for second appeal (/) 

Refasal by Court of first appeal to extend time for filing appeal — 

Where an application is made to a Court of first appeal to admit an appeal from the 
ongmal decree after the expiration of the period of limitation, that Court has the power, 
on sufficient cau«e being shown to admit the appeal (Limitation Act s 5] If the lower 
appeUate Court irfuces to admit the appeal, holding la the exercise of tls rfisertlion that 
there was no sufficient cauMS for not pTr-enting the appeal within the pre«cnled time 
there IS no ground fora wyind appeal Tlie principleis that where a Court has exercised 
Its discretion in a sound and rcavinal 1e was. the High Court has no power to interfere m 
second appeal Rut if the lower appellate Court doea not cxerei'O its di'crction at all, 
or exercicc it capncioiidr and arlxlranl). of without proper legal raatcnal to support 
itsdeciMon a second appeal will lie under cl (a) of the section (p) 

Dismissal of appeal for defaolt — ^Though a second appeal may lie from an 
appellate decree pas-^d ex parte, no second appeal lies from an order disnii«'^ing an 
appeal for default Such an order is not a decree (ft), see 0 41, r 11 (2), and see 2, 
cl (2). euh-cl (b) 

New case la second appeal —An appellant should not be allowed to set up a new 
case ID second appeal (i), nor should he be allowed to raire a new issue not supported by 
tha ewdenee on the reeonl (y) notes Ulow 

Fleas wblcb may be taken for the first time In special appeal— An 

appellant will not be allowed toset up forthefirstliine in second appcalaplea not taken 
by him in the lower Court Rut if the objection is one which goes to the very root of 
the ease it mav bo taken for the fir^t time in ricond appcnl (t } Thus an objection to 
jarisdiction may bo taken lor the fir«t time m spi-cial appeal if it is patent on the face 
of the record ^I) except, it is submitted, in tho c <a<(.s which fall within sec 21 aboic 
Siiodarly the plea of ru judicala may bo taken for the first time in second appeal 
pronded it can bo decided upon tho record before the Court fm) So aUo the plea of want 
of notice in an ejectment suit (n) As to the plea of limitation, see notes to 0 41 r 2, 
“LcaTe of Court Limitation, which rtfer to first appeals apply also to second 
appeals (o) 


The High Court will entertain m ^ccoml nppexl a point of law although it has not 
been raised in any of the lower C< urt« providoil the point of law an'cs on the fimlmgs 
of thclowcrCourt oron the is'ucsastrsiiicdandon the cMdcnce already recorded Thus 
where the lower apjxlHto Court awarded to the plaintiff a third share of the property 
insult on the ground that remoter golraja saptn las inherited ptr atirp^s and the defendant 
preferred a second appeal to tho High Court on the ground that the plaintiff was not 
^ilUdtoantiskarealaU the defendant was allowed tocontendot (Ae hearing of the second 
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appeal that the pUmtif! wa« not cnlitlwlmanj e«rnt to more than n nZ/ireas remoter 
gotnija fapindai inhetitctl pfr tnptln ami not pfr tUrpt* (p) Brit tht High Court will not 
entertain a ywint of law rw*e'l for the fir*t time in aerond appeal, if the point cannot to 
decideclanthoutromandinKthecas/ forfnrthereviilenct (7) A Full Bench of the \lUha 
bad High Court has held that a point of law not taken m the Jooier Appellate Court cannot 
be raWd in aeoond appeal untcas it la e. point involving re* jinbeata, jiiriidiction ora pomt 
the decision of which la reccssarj to prevent further litigation, and tlen only if the 
question does not necessitate tho taking of further caidtnce (r) The Tnvy Council 
quoted mth approval in an appeal from Rangoon («). tho following passage from a 
judgment of Lonl Matson in Cottntthtvl Ftrt Insuranct Co \ Knramyfi (t) 'Mhen 
a question of law is raised for tho first time to a Court of last resort upon the con«truc 
tion of a document or upon facts either admitted or prosed bcjonil controversy, it is 
not only Competent but evpedicnl in tho interests of justice to entertain the plea ’ Nor 
can a point of law be taken for the firrl tune in eecond appeal if it rets up a new right 
differing in find from that asserted throughout the trial, and not merely m degne as m 
the above case Thus where tho fight claimed by one of the defendants was treated as 
ono 0! mnintcn/ince only in tho CoQrta lielow, aho was not allowed to contend m recond 
appeal that besides maintenance, sho was enlltleil to a half shore in the property («) 

Provincial Insolvency Act — Section 75 of the rroamcial Insolvency Act, 
1020 allows a second appeal from a deci'ion of a Court subonlmale to a Distnct 
Court under sec 4 of that Act on the grounds mentioned m sub sec (1) of thi» 
section (I ) 

101. 585] No second appeal shall 

eeconv arpcsi «i aa lic cxccpt OH tlic grounds mciitioned iti 
other Bioi nd. SGCtlOH 100 


102. [S 58G ] No second .appeal shall lie in any suit 
of the nature cognizable by Courts of 
ce^tsit, Small Causes, when the amount or value 

of the subject-matter of the onginal suit 
does not exceed five hundred rupees 


Suits of the nature cognizable by Courts of Small Causes — M hetherasuius or 
Is not of the nature cognitable by a Court of Small Canoes is to be determined in the light 
of the provi.ions of tho Provincial Small Cau»e Courts Act 0 of 1887 [bco bs 15, 16 and 27J 
If a suit IS of the nature cognizable by a Small Cause Court and the value of the subject 
matter of the suit does not exceed Bs 600, no second appeal will he, though the suit has 
not been tried in a Small Cau&e Court or though the Small Cau.o Court returns the plaint 
under sec 23 of the said Act to bo presented to anotherOiurt on the ground that it involves 
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quc'tion of tulc nrnl n not tliorrfi>rr cngniralilo !»} thit Court Tlio rpn«on m timt it 
IS the nsturc of the suit. iin<l not the Court in which it M tried. tJmt delcrniim s the right 
of uppoal (tf) Thp wonts’ an\ suit of the n^tun* cognuil'lc hj Courts of fjmnll Cnu«M 
mean any suit relating to a siibjocl matter over uliieh a Court of hmall Cau«os would 
have juri'cliction if the claim wens withm the pecuniar) limits of its jurisdiction {*) In 
detcmiining whether a seeond appeal lies under this section, tho onginal character of tho 
suit IS to be reganleil rather than the character it maj suWqiientI) assume by operation 
of the findings of the Court (y) Nor should reganl bo hail to the mode of trial of the suit . 
thus a suit which is of the nature cognizable by a Court of Small Causes 13 none tho Jess 
so because instead of being Incd under the summar) procedure it has been tried in the 
ordinary manner |s) In applpng this section it makes no difference that tho decree 
sought to bo appealed from was passed by the lower appellate Court «n renew (a) A suit 
cognizable b) a Small Cause Court was decreed by a first class Subordinate Judge m his 
Small Cause Court jurisdiction and it was traasfcrreel for execution against immovable 
propertj to his regular junsdiction Tho order passed on an objection to attachment 
was appealable to tho District Judge by nrtuo of tho provisions of see. 42 above, as 
execution was m the regular jurisdiction, but no second appeal lay as the suit was of 
the nature cognizable bj a Court of Small Causes (6) 

Soft for mesoS profits — Section 13 of the I'roMncial Small Cau>e Courts Act 
givea jurisdiction to Courts of Small Causes to take cognizance of all suitsof a civil nature 
of which the value does not exceed Its SOOexcept such suits as are specified in the second 
schedule of the Act That schedule consists of several articles of which art 31 Is tho 
most important for the purpo«e3 of the present section That article excludes from the 
jun>dietion of Small Cau<e Courts " any other suit for an account including a suit 
for the profits of immovable property belonging to (he plaintiff which have been wrong 
fully received by the defendant ' This articlecontemplates caves m which the plaintiff 
claims an account of moneys which the defendant ha* recentd and to an account of which 
the plaintiff is entitled, becaU'O the moneys received belonged to him It has been held 
by a majority of tbe Full Beach of the Calcutta High Court that a suit for mesne profits 
does not fall under this article, to other words it is cognizable by a Small Cause Court 
Such a suit IS not a suit “ for the profits of immovable properties l»Ionging to the plaintiff 
which have been wrongfully received by tbe defendant *’ A suit for mesne profits is 
a suit for damages in which the defendant would be liable ei'en </ no profits have been 
actuary receiivd by him dunng the period of dispossession Form sec 2, aub sec (12), 
of the Code, mevne profits are defined as profits which the person in wrongful povsesston 
of such propert) actually received or might with ordinary diligence have r«ceitvd there 
from (c) On the other hand, it has been held by a Full Bench of the Sladras High 
Court id), that a suit for mesne profits does come within art 31 of the said Act, and is 
therefore not cognizable by a Small Cause Court Recent Bombay decisions are 
difficult to reconcile but the general effect of them is that a suit for mesne profits is a 
“suit for the profits of immovable property belonging to the plaintiff which have 
been wrongfully received by tho defendant ' within the meaning of art 31 (e), but, that 
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It (Iocs Dot como THtbin tbo said article, if tbe amount claimed is an aiecriatned sum so 
that no Qec(xunl Jtas to be talcn (/} 

Suit for rent — ThofLgh Courts of Madras and Rangoon hare held that a suit for 
rent is s amt of the nature cognizable bj Courts of bmall Causes (y) The High Court 
of Calcutta has held that it is not {h) 

Soit for title — ASmall Cause Court has no Junsdictunto entertain a ■cit for title 
relating to immovable properly A Biut> lioircTcr, which is othcnn«c cognizable by a 
Small Cause Court, docs not cca»e to bo wj, because it incidentally involves a question 
of title (t) 

Snlt for it declaration —A Small Cause Ciurt has no ;an5dict]on to entertain 
a suit for a declaratory decree The mere fact, however, that there is a prayer for a 
declaration mil not prevent a suit from Ixingof the nature cognizable by a Scasll Cause 
Court if the other reliefs daimcd in the suit could bo obtained without ashing for a 
declaration (y ) 

Salt to enforce acall— Undersec 179(2)oftho Compnntes Act no claim founded 
on the liability of a contnbutoiy is cognizable by a Court of bmall Cau'cs A second 
appeal therefore lies in a suit against a ahanbolder to enforce a call for unpaid capital 
even though the claim is le<s than fi\c hundred rupees <i) 

Execution —The evpres ion suit in this section inrlodes feseention proceed 
mgs (0 from which it follows that if a euit is of tlio nature cognizable bv a Small Cau«« 
Court, no second appeal will ho from an order made in esecution of the decree passed 
IQ the suit unless the value of the suit exceeds Rs SOO It is immaterial that the order 
in execution 18 made bva Court other than a Court of Small Causes ora Court ve<tcd vith 
the powers of a Small Cau»o Court, as where the propertr attached in execution of the 
decree is immovable proportv and the order in execution is made by a First Cla's Sub- 
ordinate Judge in his ordinary junsdiction The lest what was the nature of the nit 
in which the decree sought to be executed was pa«>ed and not the nature of the proceed 
inffs m cjrceiilion (m) It is al<o immaterial that the amount sought to bo recovered m 
execution exceeds Rs 500 1 1 o te«t is not the amount claimed m execution proceedings 

but tho amount of the subject matter of the suit (n) An order of remand made by an 
appellate Court in on appeal from an order of the Court executing a decree in a suit of 
the nature cognizable by a Small Ctu«o Court i$ nbo not appealable (o) 

Where the plaintiff decree holder opphed under O 21 r 71, to recover Rs 360 being 
the deficiency of pneo from a defaulting purchawf and both the lower Courts disallowed 
the plaintiS s claim it was held that no second appeal lay to the High Court the reason 
given being that but for the provisions of r 71 a would have to be filed for that 
amount, in which case it would have been a Small Cau'=e Court suit, and the apphcation 
therefore must be treated as one made in execution of a Small Cause Court decree (p) 
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103. [A cfc.] In any second appeal, tlic High Court 
may, if the evidence on the record is 
sufficient, determine any issue of fact 
nccessaiy for the disposal of the appeal 
which has not been determined by the lower appellate Court or 
wliich has been wTongly determined by such Court by reason 
of any illegalitj’, omission, error or defect such as is referred to 
in sub-section (1) of section 100. 

Changes In the section.— That last part of tlw section beginning with the words 
“ which has not been deterrnmed” was substituted by Act C of 192C for the words “ but 
not determined by the lower appellate Court” which occurred after the words “ of tho 
appeaL’ 

Scope Of the section. — This section IS new It was amended by Act 6 of 
1926 as stated above The section as it now stands empowers the High Court in second 
appeal to determine issues ot/ael (I) where such issues hate not been determined by the 
lower appellate Court or (2) where they hate been ti-ronjly determined by that Court, 
provided the es idenco on tho record is eujjictent to enable tho High Court to determine 
such issues If the evidence on the record is not sufRcicnt, the proper course is to refer 
the issues for trial under 0. 41, r 26 

In the absence of any such provision m the Cotlo of 1882 there was o 
coalhct of decisions as to the power of the High Court to determine m second 
appeal issues of fact which had not been determined by the lower appellate Couit. 
On the one hand, it was held that where the cvidenco on tiu. record was sufficient 
to enable the High Court to deliver judgment, tho High Court had the power at 
the hearing of a second appeal itself to fix and determine issues of fact necessary for 
the disposal of the appeal but not determined by the lower appellate Court, as a remand 
in such a case would merely cause delay and increase costs (;} On tho other hand, it 
was held that even if the evidence on the record was sufficient the High Court had no 
such power, and the only course open to it was to remand the issues for a finding to 
the lower appellate Court, the ground of the decisions being that the High Court had no 
power in second appeal to determine any issue of fact (r) The present section gives 
effect to the former view It has been held under this section that where the High Court 
has framed issues and referred the same for trial to the lower Court under 0 41, r 25, 
and the findings of the lower Court on those issues are incomplete, the High Court has 
power under this section to determine those issues if there are materials on which the 
High Court can come to a conclusion (s) 

Under the section as it stood before it was amended by Act 6 of 1926, it was held 
that where a question of fact had been determined by the lower appellate Court, but 
the decision could not be supported because it was based in part on evidence improperly 
admiUed, the High Court could not look at tho evidence to decide whether the remaining 
evidence, after eiclasion of evidence erroneously admitted, was sufficient to warrant the 
finding of the Court below, and the proper course, it was held, was to remand the case to 
the lower Court (1) This resulted m onnecessafy remands and the section has now been 
amended to enable the High Court itself in second appeal to come to the necessary 
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finding of in all the fiodiog of tho lo^nrr appellate Court is vitiated 

1 5 an error or illegality such as 19 desenbed «\ see 100 (I ) Sinre the amendment tl e 
High Court may Itself determine tic necc<>«i^ iMOM of fact srithout remanding the 
c««o to the loner Court in ca«es auch as the nhoTC (u) 

AppE^ts PROM Orders. 

104. [S' 5SS] {!) An appeal shall he from the 
folJowng orders, and sa'te as othe^'5\^se 
expressly protided in the hody of this 
Code or by any lav, for the time being in 
force from no other orders — • 

(a) an order superseding an arbitration vhere the 
award has not been completed within the period 
alloivetl by the Court , 

(b) an order on an award stated in the form of a special 
case , 

(c) an order modtfjing or correcting an award, 

(d) an order filing or refusing to file an agreement to 
refer to arbitration , 

(c) an order staying or refusing to stay a suit where 
there is an agreement to refer to arbitration , 

(f) an order filing or refusing to file an award m an 
arbitration without the intenention of the Court, 
(ff) an order under section 35 A , 

(g) an order under section 95 , 

(h) an order under any of the proMsions of this Code im* 
posing a fine or directing the arrest or detention in the 
end prison of any person except where such arrest or 
detention is in execution of a decree , 

( 1 ) any order made under rules from which an appeal is 
expressly allowed by rules 

Provided that no appeal shall he against any order specified 
in clause (H) save on the giound that no order, or an order for 
the payment of a less amount, ought to ha-v e been made 

(2) No appeal shall he from any order passed in appeal 
under this section 

M) Brojtnira V ilohm 7)31C19 \ 32 flS I C 189 ( 27) A C I 
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Appealable orders — nm wtion nwl O 43. r l. conlntn n fulllul of nppcnlrtlle 
orlors. Tlio words, “ euro ns othrnviso r^prcsslj provided m tlio liodj of tins Code or 
by aoy li»w for tlic time lieins m force,” *re new Nv notes liclovr under the Iiend 
“ Letters Patent appeal ' 

Clause (a)— Seheilulo If, paragraph (8), and notes thereto 

Clause Gj) — f^che»liile II, paragmph (II). and notes thereto 

Clause (C) — '5co Schedule II, paragraph (I *), and notes thereto 

Clause (d) — Soo Schedule II, paragraph (17), and notes thereto 

Clause (e)— Sec Schedule II, paragraph (10) This elnti->o ilocs not appi} to an 
order under we 10 of the Arbitration Act, 1609 (t) 

Clause (0 — See Schedule II, paragraph (21), and notes thereto It has been belli 
bj the High Court of Calcutta that thu cUum: docs not appl} to proceedings under cl (2) 
of sec 11 of the Arbitration Act, 1809, and that no appeal therefore lies under this clau<t 
from an order refusing to set aside an asranl made and filed under that Act , but the 
High Court has jurtsdiction to bc.ir tho appeal under cl 15 of the Letters Patent (le) 
The Allahabad High Court has howeecr held that an appeal lies under this clause against 
such an order (*). This has been dissented from by the Lahore High Court on tho ground 
that tho Arbitration Act u complete in it«clf and is not altectcd by rules as to appeaU 
laid down in tho Code (y) But m a later decision another Bench of tho same High 
Court assumed that an appeal vras competent (z) 

Clause (fl)— This clauso was inserted in tho section by Act 0 of 1922 Seo tho 
proviso to sub see (1) 

Clause (b) — An appeal lies from an order of arrest boforo judgment (o) See 0 16. 
rr 10, 12i 17 and 21 (summoning and attendanco of mtnesses) .0 26, r 17 (attendance 
and examination of witnesses before Commissioner) , O 30, r 2, eub r (3) (disobedience 
of injunction] 

Clause (1)— Seo 0 43. r 1 

Proviso — Theprov iso n as inserted in the section by Act 0 of 1922 

Sub sectlan(2). — ^Tliusifanappeali3preferredunder0.43,r 1 (a), from an order 
under O 7, r 10, returning a plaint to bo presented to tho proper Court, and an order h 
made m appeal remanding tho case under O 41, r 23, no appeal lies from such order (b) 
This sub section, however, docs not take away the right of appeal conferred by cl 15 
of the Letters Patent («] The High Court of Allahabad is tho only Court that has 
held that it docs (d) See notes below, ' Letters Patent appeal ” See also notes to 
0 41, r 23, " Appeal ” 

Section 154. — There are some orders which were appealable under sec 588 of the 
repealed Code, which are not appealable under this section As to these it is provided 
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finding of fact in all ca^ea when, the Gndmg ol the loMcr appellate Court is Titiafe 1 
I j an error or illegality such as is descnbcl in tec 100 (1) Since the nniendnient the 
High Court may Itself detemime the necessary issues of fact without remanding the 
ease to the lower Court in cases eueh as the rIjoto («) 

Appeals from Orders. 

104. [S. 5SS] (1) An nppefll slinll he from the 
following ortiers, and sa^e as otherwise 
ni?eaiTc*^'°'‘ c\prc‘!sly pToxidcd in the body of this 

Code or hy any law for the time being in 
force, from no other orders — 

(a) an order superseding an arbitration where the 
award has not been completed within the penod 
allowed by the Court , 

(b) an order on an award stated in the form of a special 
case , 

(0) an order modifying or correcting an award, 

(d) an order filing or refusing to file an agreement to 
refer to arbitration , 

(e) an order sta}ing or refusing to stay a suit T>here 
there is an agreement to refer to arbitration , 

(f) an order filing or refusing to file an award in an 
arbitration without the inter\ention of the Court, 

(ff) an order under section 35 A , 

(g) an order under section 95 , 

(h) an order under anj of the proMsions of this Code im- 
posing a fine or directing the arrest or detention in the 
ci\il prison of any person except where such arrest or 
detention is in execution of a decree , 

(1) any order made under rules from which an appeal is 
expressly allowed by rules 

Provided that no appeal shall he against any order specified 
in clause (fi) save on the ground that no order, or an order for 
the payment of a less amount, ought to have been made 

(2) No appeal shall he from any order passed in appeal 
under this section 

» Brojmd a v J/oAim Ctandra (13 7) M C W ^ 3 90 I r 189 ( i ) A C 1 
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Appealable orders —TI im wtionunil O 41. r I. contAitm fullli't nf nppcrthblo 
onlfrv Tho word*, ‘‘»ato as »vlhenn«o eT|»rp««l} proAulrd in tlio Irxh of lln* Co'lo or 
br »ny law for tbr limr Inng m forrc, *rp now fw nntos l>rlow iin<!rr ibo bond 
“ Lcttor« I'Alrnt appoal ’ 

Claasc (a) — Scbwbdi' If, parapraph (8). and nolo* tlion to 
Clause (b) — S'C ‘wh^lnlo II. paragiaph <ll). And note* tbento 
Clause (C) — *=<« ‘ichctlulo I!, paragraph (IJ) and nolr* thento 
Clause (d)— S'** Scb(><lulo II, paragraph (l"), ami iiot« thereto 
Clause (e)—'^« ‘'rhrdule II. paragraph (PI) This elau-o docs not npplj to nn 
order undir i>oc 10 of the \rbitration \et,lb‘l9(i) 


Clause (0 — ‘^he<luto II. paragraph (Jl). and notes thereto It has been held 
by the High Court of Calcutta tlial thu cUu-s> does not applj to proceedings under cl (2) 
of fC’ 11 of tho Arbitration Act, 1899. and that no appeal therefore lies under this clau«i 
from an order refusing to set aside an award made and filed under that Act , but tht 
High Court has jun-tdiction to hear the appeal under cl 15 of tho Letters I’atent (lel 
The Allahabad High Court has howerer held that an appeal lies under this cIau<o agniD*t 
such an order (z) Thu has been disvmtcdfrom by the Lahore High Court on tho ground 
that the Arbitration Act is complete m it«clf and is not affected bj rules as to appeaU 
laid down m the Code (y) But m a later decision another Bench of the sanio High 
Court assumed that an appeal was competent (r) 

G1AUS6 (f!) — ^This cUuso was inserted m tho section by Act 0 of 1022 Seo the 
proviso to aub «cc (1) 

Clause (b) — An appcalUes from ao order of arrest before judgment (a) See 0 16, 
rr 10, 12, 17 and 21 (summoning and attendinco of witnesses) .0 2G, r 17 (attendance 
and examination of witnesses beforo Commissioner) , O 30, r 2, sub r (3) (disobedience 
of injunction) 

Clause (1)— See 0 43, r I 

Proviso — The pros Iso was inserted in the section by Act Oof 1922 

Snb-sectlon (2). — Thus if an appeal is preferred under 0 43, r 1 (a), from an order 
under 0 7, r 10, returning a plaint to bo presented to the proper Court, and an order is 
made m appeal remanding tho case under O 41, r 23, no appeal lies from such order (6) 
This sub section, however, docs not take away the nght of appeal conferred by cl 15 
of the Letters Patent (c] The High Court of Allahabad is the only Court that has 
held that It does (d) See notes below, “Letters Patent appeal ” Seo also notes to 
0 41, r 23, “ Appeal” 


Section 154. — There aro some orders which w^ere appealable under sec 588 of the 
repealed Code, which aro not appealablo under this section As to these it is provided 
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[ by Ecc. 151 that \chcTO the Tight to appeal has already accrued to a party beforo the 
commoncement of this Code, such right bhall sot bo affected by anything contained m 
this Code 

L^ttsrs Patent appeal. — Claoso 15 of the Letters Patent provides that an 
appeal lies from every “judgment” of a single Judge of the High Court in the exercise of 
Its original civil jurisdiction to other Judges of the Court Xow an onlcr refusing to set 
aside an award is a “ judgment ” within the meaning of the wiiil clause («) It is clear 
that if such an onler is made by a Munsifa Court, or b> the Court of a *!ubordinato 
Judge, or by the District Court, no appeal will lie from it, for it is not an order specified 
in the present section It is equally clear that if Buch an order is made by a Judge of 
the High Court, an appeal will he from it undtr Ike LrlUrs Patent, for the prc<<nt section 
expressly savpg the right of appeal given by flay lav for the time Uing in force Upon 
thlspoint there was a conflict of decisions under the Code of 1SS2 The conflict arose from 
the provision contained in sec 588 of that Code that an appeal lay from orders specified 
in that section, flnd /rom no o/AerorJera (sec sub-‘^^c (2) of the present section] The 
question accordingly arose whether see 5S8, by deelanng that no appeal lies from any 
order other than those specified in that aection, took away the right of appeal given by 
the Letters Patent It was held by the High Courts of Calcutta, Madras and Bombay, 
followingadecision of the Pnry Council (/), that «ce 588 did not take awav the nght 
of appeal given by cl 15 of the Letters Patent (j), and that an appeal therefore Uy 
from an order of a single Judge of the High Court refusing to set aside an award to the 
other Judges of the Court On the other liand, it was held by the Allahabad High Court, 
on a different reading of the Privy Council ca«crefcned to above, that sec C88 took away 
the right of appeal given by the Letters Patent (A), and tliat no appeal therefore lay from 
an order refusing to set aside an award, though the order might bo made bj a Judge of 
the High Court It is submitted that the words “ «aTe as otherwise expressly provided 
by any faio for the Itme betng tn force ' include the Letters Patent, and that they were 
added into the prcscot section to give effect to the Calcutta, Madras, and Bombay 
decisions This is the view laheu by the Lahore (•) and Madras (y) High Courts The 
High Court of Allahabad, however, has adhered to its previous new even m cases under 
tho present Code(X) 

Privy Connell appeal — ^Tho provision m sub MIC {2) deals with internal appeals 
within the limits of British India It does not fake away tho general right of appealing 
to the Pnvy Council given by see 109 A applies to the District Judgo of East Bcrar under 
Sch II, para 20, to file an award »n Court i? opposes the application The District 
Judgo makes an order refusing to file the award A appeals from the order [see el (1)1 
to tho Judicial Commissioner The Judicial Comnuesioner makes an order filing the 
awanL B apijuvila to the King,m Conned from tho order of the Tudicial Commissioner 


(«) Tochee 1W/v 5i *ri flPOej-’e Cal 361 
(fl llurrfl Chunter \ / nil ianifm (168 ) 3 


^ njl V 6anwol Sinj’ (192^)3 L 


lea 07 I C ^38 ( 22) 4 I SSO 
(J) Jnruuis mn v (1033) 58 11*3 

91S 145 1 C 440 (SJ)A >1 5 0 

») Pian/xilv 1 /arfan Z<J/ (1910) 39 All 191 
39 1 < 480 

(t) rntltl y Kulianchani (1924) 51 I A 
2 51 Cni 361 83 I C 631 ( 24) A FC 
9a 

(a) Tetn^ Ir’.hna v l/eU Ctand (1913) 40 
I \ 14P 143 149 40 (nl 613 647 648, 
191 C 230 
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105. [S- 591.] (1) Save as otbenvisc c.v])rc'?sly provided, 
otiMcrjrrt, appeal slinll lie from any order made 

by a Court in the exercise of its onginal or 
appellate jurisdiction ; hut, wlicrc a decree is appealed from, 
any error, defect or irregularity in any order, affecting the 
decision of the case, may be set forth as a ground of objection 
in the memorandum of appeal. 

(2) Xotvnthstandinganytliingcontamcd in sub-section (1), 
where any party aggrieved by an order of remand made after 
the commencement of this Code from which an appeal lies 
does not appeal therefrom, he shall thereafter be precluded 
from disputing its correctness. 

ChanSCS introdoced by tbe section —Thu section corresponds mth see. 601 
of the Code of 18S2 except in the following particulars — 

1 Sub*section (2) IS new See notes below, “ Sub section (2) t appeal from 

order of remand." 

2 Sec SOloontamedtho words, "in any sucA order, "after the word" irregularity " 

The word “ such " has been omitted, as tbe expression " such order " gave 
nse to the contention in some cases before tho Priry Council that icc OIS 
applied to non appealable orders only, a contention that wax overruled 
by the Pnvy Council (n) 

Scope of tbe SeCtloQ —An interlocutory order made in a suit is either appealable 
(s IM} or not appealable. This section, like the comiponiltog see 691, applies to any 
order, that is, to appealable as well as non appcalablo order W here an interlocutory 
order is appealable, the party against whom tho order is made is not bound to prefer an 
appeal agaiait it, but he may mako the irregularity in the order a ground of objection 
la the memorandum of appeal, where an appeal is preferred from the decree m the suit 


appeal from every interlocutory order by which he may conceive himself aggrieved, 
under tho penalty, if he does not do so, of forfeiting for ever the benefit of the consider 
ation of the appellate Court Nothing would bo more detrimental to the expeditious 
a dm i nis tration of jostico than tho establishment of a rule which would impose upon a 
party the necessity of appealing, whereby on tho one hand ho might bo harassed with 
endless expense and delay, and on the other inflict upon his opponent similar calamities 
It was s ) observed by their Lordships of the Privy Council in MohtshwJr Sin/jK v The 
Beiujal Qovtrnmtnl (o) and in subsequent cases (p), and it is this principle that underlies 
the present section The present section makes it quite clear that an order appealable 
undersec lOlmaybcquestionedundersac 10>man appeal from the decree in thesuit 
although no appeal from the urderbas been preferred under sec 104(5) Sub section (2) 

IS an exception to this rule Seo note infra ''5«6-«ec{ioa (2) app*nl from order of remand 
Even where the interlocutory order ts one from wAjcA no appeal Ues an error defect or 
irregularity in that order may bo set forth as a gniund uf objecti in in the memorandum 


(s) tie llree 'Yl\> CVUDcl' ea.«e« 
no'«(p) l-elo» 

(O) (IBoC) 7 11 1 S 283 

tpl torlet T Jm'eroopi,»a rmum 


ettrd w 


V I K SIO SDeomatkv /.tfnneU MSeO) 
lU 31 I a 413 HiUkvn Loll V 

&rp« AuAen 5 is 4A (tses) 12 t| J A 157 
H) '“ee AW XflIA V tJtm Oxn (IsM) IS All. 19 


(1865) to 
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ofappcftl, where an appet) J4 prj f»rrci\ Itum the dotrw. m the* BUit in «hich the orJer 

was rtiftdc (r) 

" Affecting the decision on the case has been held hj oimost »il 'he 

High Courts that the wonls ‘ atlectniR tfiMlocision of the MS'*" mean aKec'ing the 
decision ol 'he case on its wtnts K has accc»rdm^l> hit n held IhaV an nnict cannot lie 
attached in apjieal from a firtft) de-crec unless tba error, defect or irregiilaritj in the order 
IS oni! aflectmg the decision oI the case on tte tnenU (<) It has thus been held by the 
High Court of xVllahabad, (alcutla end Lahore that an order under 0 U, r 13, settuig 
aside an ct parto decree, H not an order that aflects the mrrtfs of the case , such an order 
merely ensures a hearing »ip<in the merits , henco the order cannot he attacked in an 
appeal irom the decree in the sut t (t) Bot there arc cases in w Inch thu reason does not 
apply for an order eettmg asnle nn ex parte decree may not hare the effect ol Becurmg a 
bearing on the merits Thus when an apphcation is made to set aside an ex parte final 
deerse in a suit on a mortgage nith a new to raising a point of limitation srhich would 
render the prebmuiarv decree futile, the order sotting aside the cx parte decree maj be 
attacked in the appeal from the final decree ^u) jtgam if the tx parte decree lias been set 
aside as against two defendants at the inalanee of one defendant bj a mistaken application 
of O D, r 13 the error affettatliodeeision on the ineritsand theorder wav be attacked 111 

the appeal of the niher defendant (*) Consersely if an ex parte decree has been set 
aside as against some of the dele ndania and the pitiMSo to 0 0, r 13 has not been applied 
so that the neeessarv patti<* are m»t on the record, the error affects the decision on the 
tuetita and the otdec may be attacked in appeal \tel The Rangoon High Court refuses 
to read the words on ife merits mto this section and allows an order setting aside an 
ex parte decree to be impugued m hns) appeal (x) 

An order remanding an appeal from nn order retomuig n pUint for presentation to 
the proper Court is not an order affecting the decision ol the case and cannot be 
challenged in eeeond apfical (y) 

An order under 0 41. r JO, re admitting an appeal which has been disraissed for 
default, IS not one which affecta the decision of the case on the merits, and it cannot 
therefore he attacked in an appeal from the final decree (*) 


It has been held by the High Courts of Bombas Madras Allahabad and Calcutta 
that an order setting aside an award and directing the case to be tried by the Court 
may he attacked in appeal fro-ui the final decree (o) the reason given in the AUsbabad 
case beiogthat such an order affects tin* decision of the case on the merits f6} I’f** 

High Court of Lahore has taken a different ei^w (c), hut tht* attention of the Court was 
not drawn to the decisions of the other High Lourta _ 
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An onlcr wttini ft«iv1o an nhitcmcnt under O 22. r 0 doca mil nfTpct tho decKinn of 
the ca«c on the incnt* Rather it re-opens the hennns of the ca»e on the merits, audit 
cannot thereforr W chillcnced in appeal from tlie final decree (d) Rut there ii n 
difterenee of opini in nhether an order settinij aside an ahatcnient inaa be so attacked 
if It IS made simuJtnnroifly with tlie final decree in tlio smt It has lieen held hj the 
llich Court of \llahalnd that it max lie so attacked if pawd aimiiltancouslv with the 
final decree (e) On the other hand, it has been held hj the Kiith Court of Calcutta, 
that an order settin;; B<ide an abatement cannot l>e cha1!en;;ed in an appeal from the 
final decree, whether it h passed before or simultaneouslv intli the final decree (/) The 
Lahore High Court follows Calcutta (j) 

An order refusing leave undir sec 2«» (b) cannot be attacked in an appeal from 
an order returmiiR a plaint for presentation to the projier Court (A) 

" Error, defect or Irregnlarity" — Tlie error, defect or irregularity referred to 
in this section must be an error, defect or irrcRularitj in law or procedure, and not m 
matters of fact (i) 


" Where a decree is appealed from." — ^Thw section contemplates two things 
namely, ( 1 ) a regular appeal from a decree and (2) the insertion m that appeal of a ground 
of objection relating to an interlocutory order The High Court of Allahabad has 
held that no appeal will lie where the appeal is <u/<nsi6/y against the decree passed in 
the suit, but the grounds of appeal are aolelj directed against an interlocutory order made 
in the suit (j) On the other hand, the High Courts of Calcutta and ^ifadras have held 
that such an appeal mil lie, though the only reason for the appeal is an erroneous 
decision in regard to an interlocutory order (Jt) 

It should be noted that in order to take advantage of the provisions of this section 
the ground of objection must be set out m the memorandum of appeal (f) 

Sab section (2) appeal from order of remand— An order under 0 4i r 23 
remanding a case, is appealable, where an appeal would lie from the decree of the Appellate 
Court [0 43, r 1, cl (u)] Such an order was alao appealable under the Code of 18S2 
[see sec S83, c] (2S)] Under sec 591 of the Code of 1862, it was held that a party 
aggrieved by an order of remand could object to its validity in an appeal against the 
final decree, though he might hsve appealed against the order under sec 583 and 
had not done so (m) Sub section (2) has been added to preclude an appellant from 
takmg, on an appeal from the final decree, any objection that might have been urged 
by waj of appeal from an order of remand (b) The effect of this sub-section has been 
said by Rankin, C J , to be that a litigant, aggrieved by an order of remand from 
which an appeal lies, must appeal therefrom directly, or be precluded from disputing its 
correctness ” (o) 

^.trcmtfA xrpptfa^ — 'IWs sifo segtion docs not app"!} to TTivy Uouneft 
appeah(p) Set n ites to see 109 * Final Order” 


(s) /lAe/i / 


l>>i (I9J5> 1 vl 4"S 

t V I * 0(1 

I in V.I. (luni IS Lah 
( 131 t I ISJ 
r. r. (1825) 7 Uh 1 J 
I ,j) V L 111 
(' 12 (Q 

)ipi(l«>fll !>, Vlt l« SUrr 
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106. [S. 5S9.] 'W’licrc an appeal from any order is 
allowed it shall he to the Court to which 
an appeal \\ould he from tlie decree in the 
suit in Avliich such order was made, or 
where such order is made by a Court (not being a High Court) 
in the exercise of appellate junsdiction, then to the High Court. 

Forum of appeal, — Seo notes nmler th«* U'ne bead to fee IfC al>o\e 
CtEXER.\.L Pp.OVISIOXS REL.VTLVG TO ApPEVLS. 


107. [S. 5S2 ] (1) Subject to such conditions and 
ers ef AppeHn* limitations as may be prescribed, an 
Appellate Court shall have power — 

(a) to determine a case finally ; 

(b) to remand a case ; 

(c) to frame issues and refer them for trial ; 

(d) to take additional e\TdencD or to require such 
e\ndence to be taken 


(2) Subject as aforesaid, the Appellate Court shall have 
the same powers and shall perform as nearly as may be the 
same duties as are conferred and imposed by this Code on 
Courts of original junsdiction in respect of suits instituted 
therein. 


‘•Prescribed’’ — ‘ Prescribed means presenbed by thei Rules contained m tbe 
First Schedule or made under oec 122 or sec l2o of the Code sec Fee 2 , cli.(16) and (18) 
Sob section (1) — Sub-section (1) is new Note that the poners ot the appellate 
Court referred to in els (a) to (d) are limited by the Buies as appears from the opcamg 
ivords of the section (j) 

Clause (a) — See O 41, rr 24.33 
Clanse (b)— See O 41, r 23 
Clause (C)— See O 41, r 25 


Clause (d)— SeeO 41. rr 27.28 

- — . , « , .((32 Tbe 

, ithdrao 

. 3 section 

to order the rejection of a memorandmn of appeal uniler O 7, r 13, aud such rejection 
precludes the appellant from tiling a fresh memorandum of appeal («) 


See also notes to O 41, r 20 


(1) J/ani JtiiAiinv flami 
3S I C 329 

(») »«9 notcj tu O 23 


(») Jnanasvndari v l/arfAni Cht'"!''* 

S9Cal 3S8.133IC CIS, ( 32 ) AC <S2 


(19ie>*3Cat 14« 
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108. [ s«. 5S7, Soo ] TJie pro^^slons of this Part 
I, iro^ relating to appeal? from original decrees 
.rrtn»t*d<rm..Diorter^ sliall, so far as may be, apply to appeals — 

(a) from appellate decrees, and 

(b) from orders made under this Code or under any 
special or local law in an Inch a different procedure 
IS not proATded 

Coin pare 0 43 r 1, and O 41 r 2 

Appeals to the King in Council 


109. [s 595 ] Subject to such rules as may, from time 
to time, be made by His l^Iajesty m Council 
regarding appeals from the Courts of 
British India, and to the provisions herein- 
after contained, an appeal shall lie to His Majesty in Council — 

(a) from any decree oi final order passed on appeal by a 
High Court or by any other Court of final appellate 
jurisdiction , 

(b) from any decree or final order passed by a High 
Court in the exercise of original civil jurisdiction , 
and 


(c) from any decree or order, when the case, as herein- 
after provided, is certified to be a fit one for appeal 
to His Majesty m Council 

Ss 109 and 110 are to be read together Soc i>Iso cl 39 of the letters Patent 
For mlea of procedure id appeals to the King lo Council sec 0 45 below 

Difference between tbe old and the new section — This section corresponds 

with B 5t?o of the Code of 18:12 except tlwt m els (a) and (b) the words decret nr final 
order have been substituted for the words final decree, and in cl (c) the w rds 
“ or order hasc bi-en added after the word decree 


Eight Of appeal to tbe Privy Council —The ngW oI appeal from the High Courts 
io the Privy Council now rests on cl J9 of the Letters Patent and this is elaborated in 
»« 109 and 110 of the Code of Civil Procedure Therefore though there is no express 
provision in the Provincial insohenev Act 1920 for appeal to the I'nvj Co ineil from 
orders of the High Court made undir that Act, an appeal to the 1 riv\ Council is com 
petent, if the case comes under ss 109 and 110 of the Code (f) Similarly a decree of a 
High Court in a testamertary matter is appealable to His Alajcsty m Council although 
rec 299 of the Indan ‘•uccoh loii Act 19% proMdes onlv for an appeal to the High 
Court (u) Thus an appeal 1 es from a judgment of the High ( ourt on tl e appellate side 
granting probate of a will iv) 


(t) 

(•> 


■rtpat \ /•Artroj $ naft (1913) 
5 19 I C <15 


/ vhammal (I9-r) *9 Alsd. 


rmanrani \ J (I9"r) 

♦ 97 1 c psfl ( "ei A >i gwi 
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' I < n roman S'rrai 
119 WIC 39 (2-) All. 
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No right of appeal to the Privy Coaocll— When a epwiaUtatute dealm? with 

a special cU«s of caacfl u cs with reference to the decision piren Ly a tribunal set cp 
under that Statute, the word finn', the use of thu uortl must be taken to indicate an 
intention to override section 109 and no appeal would lie from that decision 
There is therefore no appeal to the Pnw Council from a decne of a High Court under 
s 91 (3) of the Rangoon City Municipal Act (le) Amn there ts no right of appeal to th" 
Pries Council from an order of h single Judge of a High Court till or in appeal (r) or 
m second appeal (y) or m rexi«»on (*) See a 111 and totes ilicreon An order cf 
the High Court refusing to enrol a per«on as a legal practilinntr under the Legal 
Practitioners Act IS of 1879 n not one from which the Ilieh Court has jurisdiction to 
grant leave to appeal to the Privt Council Such an order i* one jia- cd m the eierci c 
of the administrative powifaof the Court (a) ^imilarlj an order pn'»cd by the Rangoon 
Hi”!! Court sinking an adiocale off thcruIU under the ikciplinarvjun diction confemd 
I \ clau'C 8 of Its Letters Patent is one from tihich the High Court has no power to grant 
kase to appical (i) 


‘ Decree —For definition of decree set s J (J) al-oie An act of ‘Jtate i< rot « 
dc'rt't Hence no appical fict to the Kmg in Council from nn oriler of the S icerov and 
Go'cmor General of India in Council deposing th« Mahamjah of a Natite State m Inda 
euch an order being ana t of tstate (c) 

Preliminary Decree — 'n appeal lic« to tU“ King m Council from a preliminary 
decree « y a decree declaring the liabilit> of a parts and directing aecourts to be taken (d) 

Final Order —III ramcAamf V (toitntknnon (e) the Privr Council «3i 1 that an 
order is final if it finally di«p'o*es of the rights of the partus In that ca«e a stai order 
under s 19 of the Arbitration Act had been reier ed end the suit went back for tnaf 
The appellate Court had thought that tlie onlcr wa» final a» it ’went to the root of the 
suit namely the jurisdiction of theCourt to entertain it and it wa« for tins reason that 
the order was supposed to U final Put it was not fanal for the rights of the parties 
were «till under trial In AMhI fahman t {/) a suit for damans' lad teen 

di«mi «ed on a prebminarj ground and the High Court onappoal revereed the decree an 
remanded the suit for trial on the merits undcrO 41 r 23 The Priw Council held that 
this was not a final order Sir Cootge JjOtmdes «a>d ' The finaliti niu«t be a finaliti 
m relation to the suit If, after the order, tlicsuit isstill a live suit in which the rights 
of the parties have still to be determined noajipcal Iie«agsin«tit under s lOJ (a) ’ Their 
Lordahip<> distinguished the jreTious Privy Council decisions of Bahtmbhoyr /timer (j) 
and Jliiikar Botsein r Dodka (A) as decided under the Code of )6S2 In ' 

Turner (i) the order wasonedetermimns the defendant e liability to account anddireetm, 
accounts to be taken This was held to fv a final order as it determined the cardina 


point in the suit which wasthe defendant s liabdit} to account In ^ltiz\ar 
Bodh'i (j ) the suit w as to recover pro|>erty whicli was the subject of a gift b3 will The 
vaiidrtj -w'ili'i wai! *<5vrrrig \}ut Sl-ciW*. ol first 

instance held that the will was valid and remanded the suit for subordinate miuwi®* 
The Pniw Council held that the order was a final order as it comprised a clecia ioc of t ^ 

■ !■ ~~ IP 1^4 

(trl Madan y Corporat en pf > "• ' ^ r' i tsn e . B i ' • 

(IS’") 4 rintl j>0« 90 JC 991 (^1 

XK 8* W r 

U) Snrdfir Ah \ J^l rn iddu (19'9) 56 r»I 

‘ SI’ 113 I r 40 AC WO • r 

ri/1 JTtnna l \ Sir n rnj (lflll)33l5inl,R • ; 

1106, J34 IC nw 1 31) A H 503 

(r> (/) 

(nl fi. rM19 1 1 f ' 590 70 I C 

l’(2)Al 603 ^ (a) 

(61 In IDt mattfr of ait vlrfrooi/' (19^« ran" (j) 

(1) Kft.6nn/6<i-.(10‘”)49I a 10^ \ i/ir C6-i» U > ■") 35 Cn 6lS 
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csnlm*! i'«uo in tlie suit natnelj the v»!i lit> of the wi'l The order in Hahimlfioy n cn^c J 
Masonewhiclmn Jertliepre^nt Co<le would be a preliminarj dicrec, anii withreferrnce to 
iluzhar //^twin's fa«c that if the effiet of the ilecrec had Ijoen merely to remand the 
RUit for trial on the merits didercnt ronsidt rations would haio applied In an earlier 
case where the lower Court refused to act aside an ex parte decree and the High Court 
remanded the amt for an inqmn on the merits the I’rir^ Council hcM that the ord> r 
of the High Court was not a final onler but a purcU interlocutory order directing 
proce<lure(f) An order remanding a amt for decision on the mentsis therefore not a final 
order(f) Lut when the appellate Court aside an et parte decree so that the suit was 
restored to be tried de noro, the Mlahabad High Court granted lease to appeal on tli“ 
ground that the proceeding to set aside the es parte onfer was an independent and final 
proeetdingfm) hen the lower Court dismisses a suit on the ground that it is barred 
b> limitation, and the High Court reversing the decision remands the suit for trial the 
order IS interlocutor) (a) In another similar ea«e. however, the Allnhabad High Court 
said that thei were not certain that the order might not fairl) bo described as final (o) 

And in another case s ich an order was held to be linat as it had the eflcct of lestoring a 
preliminary decree (p) hen the lower Court held that a matter in issue in a suit was 
res judicata and the High Court held that it was not and remanded the suit for trial on 
the merits the order was held to bo final (7) But in another such case the order was 
held to bo finalon the ground that itdccidedacanlmslpomtin tho case (r) 


An order refusing to appoint a iceeirer m a suit 1$ not a final order and no appeal 
lies to the Privy Council (j) In a ease where the High Court discharged an order mado 
by the District Court appointing a receiver and tho High Court granted leave to appeal, 
tho Privy Council observed that as a general rule and in the absence of apecml ciroum 
etanccs, or some unusual occasion for its exercise, tho power of m-ikuig interlocutor) 
orders was one which was not a suitable subject for review bj tlio Judicial Committee (0 
The foUowing are further instances of orders which have been held not to bo 
final orders an order of the apptUate Court resersing the order of tho Court of first 
instance refusing to set aside an abatement and directing the tower Court to rehear tho 
application (u) , an order reversing an order of tho lower Court that the suit is barred 
by 0 2, r 3(i], or that the suit as framed is not maintainable(K), or that the plaintiff has 
no locus standi to maintain the suit (z), and remanding the suit for trial on the merits , 
an order in revision granting(y), or refusing (z) leave to suo in forma pauperis , an onler 
panting a renew (a) , an onler refusing an application to be brought on the record of a 
pending appeal as the legal representative of a deceased party (<») , an order reversing tho 
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09 order of tlic Coort of Crut instance decreeing a suit in termi of a comprotnoio and 
directing that Court to proceed with the Inal of the nait (<•) 

T1 cfoilomng arc further mstancci of oitlera wliieh have been held to be final orders 
an order made on appeal retting aside or confinning a sale under 0 21, rr 00 4; ^2 is »p 
pealablo to IIis tfajesty tn Council altiiough under s I0( {2) no second apiical lies (/) 
an ordcrinnppcalfrora an order filing an award [sco t 104 (1) (f)] althoughno'ieconl 
appeal hes(«) an order of a High Court tlismming anappealforthe appellant s failure 
to furni'h secuntj (/) an order that an appeal had abated (/I) , an order mrevbion 
rea ersing ll o dismissal of a suit and restoring it to the file of the lower Court when such 
order had the cBect of reinstating r pMiintnary decree (7) an order refusing an apphea 
tion under s 4o of the hpcciRo Ilchct Act I of 1877 (A) 

Decree or fiaal order passed oa appeal — \ decree or f ml order pa«cd by a 

High Court iiv its appellate jutw Uction w not sweessardy w decree or order passed oa 
appeal So when a decree of the High Court was raried 1 > the Triry Council and direc 
tions were giicn for an account to be taken by the High Court a decree passed by 'he 
iTvr' 4- »» » which 

{ amend 

^ cetion 

t ubtful 

whether such an order U a/nnlorderfj) ^iroilarlj ll lias been held that an order made 
by a High Ct urt refusing to admit an appeal presented after the eviration of the 
prescribed period is not an order passed on appeal w ithin the mesmng of this 
section (1) An order passed in rcTision docs not fall uodrr clause (b) (f) 

Any Other CoarC of final appellate JorlsdlcUon ' —An appeal lies to the 

Trivy Council from a final order of % District Judge (m) or of the Judicial Commissioner a 
Court (n) made under 8 104 See notes to a. 104 Pn>> Council appeal 

Limitation —The application for Ica^e to appeal to tbe Privy Council m’ st bo 
made snthm 00 daj s from the date of the decree aought to be appealed from [Liffldstiou 
Act 100^ Sch. I art ITO] 

Lnder the Limitation Act of 1877, it was held thatm computing tbe aforesaid 
tbe tune requisite for obtaining a copy of tbe decree appealed from could not be . 
as a 12 of that Act did not apply to such applications (o) It was also held that c 
application could not be admitted after the expiration of the aforesaid period 
there was snficient cause for not prescntiog the application within the prescribed pe« 
as 8 5 of the Act did not apply to such applications (p) Both these sections have now 
been amended in tbe Limitation Act of 1908 and they have been made applicable 0 
applications for lea>e to appeal The aforesaid de<isions are therefore no lo cpr aw 
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and it lias now liccn CTprcsslj licld that under ecc 12 of tlio Limitation Actof lOOS tlio 
time requisite to obtain a cop\ of the decree appcalwl from is to be excluded (7) 

Land Acquisition Act. — An award hy the Court under Part III of the Land Acquut 
tion Act, lS9f, IS deemed to be a decree fr) An appeal therefore lies from a decree of 
a High Court on appeal from such an award But the Priry Council will not interfere 
in matters inrohing valuation of propertj unless the judgment cannot bo supported 
as It stands either bj reason of a urong application of principle or because some important 
part of the endeneo has been ovcrlooted or misapplied (t) 

Interlocutory Orders —Sec d 40 of the Letters Patent 

Prerogative of the Crown — ^The Code docs not limit the prerogatno of the 
Crown to admit an appeal See s 112 Ifenco apeejal leave may be granted bj the 
lung in Council to appeal where lease has been refused by the High Court {<) or eien 
when leave has l>een wrocglj granted by a High Court (u) But no special leave will 
as a rule be granted, unless there is some substantial question of Ian or general interest 
involved (c) Special leave granted on an er parte application does not preclude the 
Board when the true facts are brought before it from going into the question whether 
the apecial leave is competent or not (u) 


danse (c): Certificate as to fitness— Leave to appeal to the Privy Council 
may be granted (I) when a case fulfils the requirements of sec 110, or (2) when it 1$ olhtr 
wise a fit ca«e for appeal to the Privy Council In either case a certificate bss to be 
granted by the High Court, m the first case, a certificate to the effect that the case fulfils 
the requirements of sec 1 10 and u therefore a fit case for appeal to the Privy Council, and 
m the second case, that for olhtr reosons it is a fit cose for appeal to the Priv} Council 
[see 0 45, rr 2 3] Clause (c) of the present section refers to the second class of cases 
In this class of cases it is not necessary that the order should be a final one Aor is it 
necessary that the value of the subject matter of the suit should be Ps 10 000 or 
upwards {x) The only condition necessary is that the case should be a fit onefor appesl 
to the Privy Council Referring to this clause Lord Hobbouse said That la clear!} 
intended to meet special cases— such for example, as those m which the pomt m dispute 
IS not measurable by money thougUitmaybeofgrcatpublicor private importance (y) 
This was amplified in a later cas« before the Judicial Committee where it was said 
that clause (c) contemplated “ eases in which it is impossible to define m money value 
the exact character of the dispute , there are questions, as for example, tho<e relating 
to religious rites and ceremonies, to caste and family rights, or such matters as the 
reduction of the capital of companies as well as questions of wide public importance in 


which the subject matter in dispute cannot be reduced into actual terms of money (*) 
Thus w here ft petition was made by a company for a certificate to appeal to the Pru j 
(1) AbditlUh y Admr -Genl of Dnyal (I9IS) », »» » « i-. , . 
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Council on tlic ground tlmt llic ilnftncia] ond commrmal position of the conipanj might 
Iw 8(rioiiaI> nlTictcd bj the questions at l«ssue, and that tho«e questions uere of 
imp>rtaiicc to Indian eonipaiiiea generally tlie High Court of Ilonibaa granted the 
requisite certificate The order sought to lie npiienled from in that case uas an order 
dismissing a petition presented l>\ the roinpans for a confirmation of a special 
resolution altering the nieninrandum of association of the companj (a) *^imilarl> nhen 
ft ease iniohed n substanttal question of law, and the point in dispute, though not 
measurable b\ monea was of considenihle importance, namela, the cj/ent of the control 
acquired In one who liad built a fire temple for I*ar«is at Udwada, the Hich Court of 
Bombas granted lease to npj->eal to the iViaa Council (t) ^imilarh the questi n as to 
u hat IS the legal p<isitinn of a person who has coffectid the debt of a deceased person by 
Mrtue of Ills lieing a linhler of a aiieeecsion certificati under the Suece* ion Certificate 
Act, ISs'l, «ns held to be a aiibstanlial queatioiiof law of general public importance, and 
lease to npjval was granted unihr cJ (c) of this section (r) Lease to appealwas 
'•mii!nrl\ granted where the question was wliether a fraud practiced bv a mortgagor 
alone upm a Sub llegiatrar would vitiate regidration and di«entitk the innocent 
iuortgai.ee from eiiforeing the mortgage (d), so al-»o m a ra.'C invohmg the question 
whetlier it h necessary to nguter documents gising an option of repurchase (e) The 
mere existence of a eubstnntial question of law is not au/licient to pic the High Court 
jurisdiction to gi\e leave to appeal under clause (e) of this section , the question mu»t 
also he of great piihhc or prn ate importance (/) The question as to the right of Vabo 
medans to take out new relipous processions IS one of general importance to both the 
Hindu and tho Mahomcxlan communities and is a fit ease for leave to appeal fg) 
As to questions of private iniivorisncc referred to in the judgment of Lordllobhouse.it 
Ins Iveen heliUlnt b\ private impcrtanee is meant private iraportaneeto botbpartiesto 
the litigation and not onlv to one of them (h) The right of appeal to the Privy Couned 
from a decision of the Kich Court upon a esse stated under see CG of the Indian Incow 
Tax \ct, 111’, jj pven b\ ecc CoA{2)on!ymacos»whiehthe High Court certifies to 
ft fit one for such an appeal The High Conrt is justified in refusing ft certificate m a W'* 
which m its Slew, does not rai*o ans question of such importance as would * 

certificate mulct thu clause It is not sufficient thst the requirements ofsec IlOo c 
Code nre sitigfied (i) But if the decision affects not only a particular ftssee,<e an 
depends iipm the evidence in a particujsr case but is a question of great pu 
iinivwtnnee depending upon general principle*, a certificate should be pvrn (y) 

Tile High Court has under this clause to certifv that the case i» o/if one lor 
to His ilaje-tv in Council ‘To certify that ft ca--e is of that kind, though it i* e 
entirclv in the di-cixtion of the Court is « judicial process which could not be perform^^ 

without sp^eiil exercise of lluvt <li-,cretion, evinced by the fitting certificate’ (I) 

cxTtiiiovtc mu.t make pi un upon its face that the fiiscretion conferred upon the K»" 
Court v\ ^s invoked nnd was exercised (f) It is the certificate, and not the order for _ 


(») 

(0 

(0 

JiTOiijiri > CamMO SO Bom 75J, 

<«> 


Msd L J 21- -2 I C SixJ ( -f' 

.3. lleive Kmea x I ^ 

rtjn (19.3W5 JIaJ LJ SU J li ^ 
( 24) 4 M 231 Id TiUf l-rtirfro ^ 
teiHilrs of ron ijemble 
ecni‘i teralle Ituissrlsnce — 


APPEALS TO THE KING IX COUXCIL. 


357 


certificate, which the Jiidicu! Committee ha« to catwuler and act upan ; and uiilc«« tho 
certificate upon which the leaio li app'al U baa'il n in such a form ai to jnilifj that 
lca\T, it cannot be held that the Icarc w*a properlj giicn (pi) 

Aa to certificate of fitncM in the cn«e of decreoa p-wseil bj the High Court in crosa 
appeals from the eame decree, aec the undermcntioiietl case (a) See also notes to 0 45, 
T. 3. 


110 . [S. 590.] In each of the cases mentioned in clauses 
(a) and (h) of section 109, the amount or 
Asiae ot subject mittcr siibject-niatter of the suit in 

the Court of first instance must be ten tliousand rupees or 
upwards, and tlic amount or value of the subject-matter in 
dispute on appeal to His Majesty in Council must be the same 
sum or upwards, 

or the decree or final order must involve, directly or in- 
directly, some claim or question to or respecting property of 
like amount or value, 


and where the decree or final order appealed from affirms 
the decision of the Court immediately below the Court passing 
such decree or final order, the appeal must involve some sub- 
stantial question of law. 

0. 45, rr. 4 S.-^Uead 0 45, rr 4 5, with tlm section 

This section corresponds with s. 596 of the Code of 1882 except that tho 
words, “or final order, hace been added in paragraphs 2 end 3 after the word 
“decree” See note to s lODaboac, ‘ difference between the old and the new section ” 
Construction of the section — In » recent case the judicial Committee said “ It 
must alnaas be kept m \ien that no real mischief can arise from not allowing a very 
wide construction of the section, because such cases, if worthy of being tried by a 
higher tribunal, can alwai-s be dealt with under sub sec (c) of sec 109 (o) 

Dste of Valuation — As regards “the amount or \alue of the subject matter of 
the suit in the Court of first ins/once, ’ the material date is the date of the institution of the 
suit (p) 


As regards "the amount or salue of the aubject matter m dispute on appeal 
to His Jlajesly jn Council,” the matmfll date is tl»e date of the decree from which the 
appeal to Ifis Majesty in Council is to be made (j) 

As regards the aalue of “propertj ” referred to in the second paragraph of this 
f-cction, the material date is the date of the decree from which the appeal to Ills Majesty 
in Council is to be made (r) But if ths plaintiffs suit is dismtss-d on appeal, tho 
maximum value to be attached to the appeal is the value of his suit as stated iQ the 
phint and accepfetl bj the trial Court (rl) 
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Coxmcil on tlie ground tlmt tlic financin] and comfnprcial posihon of the company might 
bo eeriouity nffictcd liy the riucstjotw at issue, and that tho'*e questions were of 
impartance to Indian oonipames general]} the IIipli Court of Rombaj granted the 
requisite certificate The order Bought to le api'caleil from m tliat cam \\fls an order 
dismissing a petition presented hy the company for a confirmation of a speciil 
resolution altering the niemorandiim of a'soeiation of the company (o) .^imiHrh aben 
a cam insolsed a sulistantia] question of Hu, and the point in dispute, thouchnot 
inensurahlc by mones. was of cniisidenihle importance, nnmeh, the CJ’/rnl of the control 
acquired bs one who hail hiiilt a lire teniph for Parsis at Udwada, the High Court of 
Bomha\ granted lease to apprni to the Pnsy Couned (i) ‘umilarh the question as to 
what IS the legal position of a lieraon who has collected the debt of a deceased person by 
Mftiio of his being a holder of a aucee«sinn certificate under the Socce-<ion Certificate 
Act, I8S0, was hehl to be a aid stantial question of Hw of general public importance, and 
leave to appeal was granted under cl (c) of this aeetion (c) Lease to appeal wa* 
similarK granted where the question was whether a fraud practised by a mortgagor 
alone upon a Sub Registrar woidd vitiate registration and disentitle the innocent 
mortgagee from enforcing the mortgage (rf), so also in a case intolving the queabon 
whether it m neecKsary to register documents giving an option of repurchase (r) * 

mere OMstenee of a substantial qiieation of H« w not auflicient to g"? tl‘® 
jurisdiction to give lease to appeal under clause (c) of this eection , the question 
also be of great public or private importance (/) The question os to the right of I* ® 
medans to take out new religious processions is one of general importance to both 
Hindu and tho VahomeiUn communities and is a fit ca«c for leave to 
As to questions of prnate importance referred tom thejudgmentof Lord Hob 
has been heleVthat by private importance is meant pris ate importance to botbp'^'^* 
the litigation and not only to one of them (A) The right of appeal to the Triry 
from a decision of the High Court upon a case slated under sec Ct> of the Indian 
Ta'? Act, lO’o, js guen by ace CCA (2) only m a cas’ which the High Court cerliE” o 
a fit one for such an appeal The High Court is justified in refusing a certificate ^ 

which, in its view, does not rai<e any question of such importance as would ,j|jg 

certificate under this clause It is not aufiieient that the requirements ofsee ^ 

Code are astisficd (0 But if the decision affects not only a 

depends upjn the evidence in a particular case but is a question of grea P 

importance depending upon general principles a certificate should be gi' m U) 

The High Court has under this clause to certify that tho case is a Jit 
to His Alajestv in Council To certify that a case is of that kind, thoug * 
entirely in the discretion of the Court, is a judicial process which could not be per 
without special exercise of that discretion, evinced by the fitting certificate ( 
certificate must jiiake plain upon its face that the discretion conferred upon ‘ 

Court was invoked and was exerased (1) It is the certificate, an d not the ortlc _ 
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«Ttifiei1o, which the Tiidicnl ComroiHfc hm to cjn^ulcr and net tipjn , and unle^i tho 
certificate upon which the lca\e to app M is hss'd w m auch a form m to justitj that 
leave, jt cannot be held that the leave was propefl^ gi\en (rn). 

As to certificate of fitness in the ease of decrees passed bj the High Court m cross 
appeals from the soiiie decree see the undermentioned case (n) Sw also notes to 0 45, 
r 3 

110. [S* 590.] In cadi of the cases mentioned m clauses 
(a) and (b) of section 109, tlie amount or 
tsiae 0 , snijectmst.rr subjcct matter of tlie suit in 

the Court of first instance must be ten thousand rupees or 
upwards, and tho amount or value of the subject-matter in 
dispute on appeal to His ^lajesty m Council must be the same 
sum or upwards, 

or tlie decree or final order must involve, directly or in- 
directly, somo claim or question to or respecting property of 
like amount or value, 

and where the decree or final order appealed from affirms 
tho decision of the Court immediately below the Court passing 
such decree or final order, tho appeal must involve some sub- 
stantial question of law, 

0 45, IT 4 5 — Head 0 45, rr 4 5 with thiv section 

Tbls section coiresponds with s 596 of tbe Code of 1662 eveept that tho 
words, or fintl order have b en added in paragraphs 2 and 3 after the word 
“decree See note to s 109 above difference between the old and the new section ’ 


Construction of the section —In a recent case the Judicial Committee said It 
must alwa%s be kept in tiew that no real mischief can arise from not allowing a very 
wide construction of the section because such cases, if worthj of being tried by a 
higher tribunal, can alwai 8 be dealt with under sub <«C (c) of sec 109 (o) 

Date of valuation — As regards the amount or value of the subject matter of 
the suit in the Court of first instance the material date is the date of the institution of the 
suit (p) 


As regards the amount or value of the subject matter m dispute on apj>eal 
to His l/ajesfif in Couf’cil, the materia] ilatc is the date of the decree from whmh. tho 
appeal to His Afajest j in Council u to be made (f ) 


As regards the salue of propertj ’ referred to iji the second paragraph of this 
ecction the material date is the date of the decree from which the appeal to His Majesty 
111 Council 13 to be made (r) But if th- plaintiff's suit is dissiiss-d on apjieal, tho 
msvimom value to be attached to the appeal is the value of his suit as stated jn tho 
I Hint and accepted bj the trial Court (rl) 
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“ The amoant Of valae Of the subject matter of the suit In the Court of 

first Instance.”— In some caeos tlic value of the aubject matter in the suit m the 
Court of first instance maj be o^er Rs. 10,000 and the value of the subject matter in 
dispute on appeal to Uia Stajesty in Council may be less than Rs 10,000 In some ca«es, 
again, the \aluc of the subject matter in tlio suit in the Court of first instance may be 
less than Rs 10 000, and the value of the subject matter m dispute on appeal to llts 
Slajesty in Council may be over Rs 10,000 hat the section requires is that the value 
of the subject matter of the suit m the Court of first instance must be over Rs 10 000 
or upwards, and the value also of the subject matter in dispute on appeal to IIis 3Iaje«tv 
in Council must be Rs 10,000 or upwards The word “and" in the first paragraph of 
this section means “ and ” and not “ or ’’ (s) 

Mesne profits and Interest — ^The only class of cases under the head, “amount 
or value of the subject matter of the suit In the Court of first instance," that present any 
difficulty are those vhich indudea claim formtereat or for mesne profits Prior to 1874 
appeals to the Prn-y Council were governed by the Order in Council of April 10. 1S38 
By that Order it was prescribed that the amount or value of the subject matter in dispute 
m appeal to His Majesty m Council must W Rs 10.000 or upwards It was accordmgly 
held bj the Privj Council in eases that interest on monej claims and mesne profits of 
immovable propertj eubaeqritnl la the dale of the tnelilulton of the euit actually awarded 
bj the decree appealed from maj be added in calculating the value of the matter in 
dispute on appeal to Hia Majesty in Council, but not interest or mesne profits aeerutnq 
tubieqvent to the decree, and if that amount was Rs ] 0,000 or upwards a party was entitled 
to appeal thougli the value of the subject matter of the suit in the Court of first 
instance was less than Rs 10 000 (<) Itwasakolield tbatin no case could the coats of 
the suit be added to the principal in calculatmg the appealable value (u) The condition 
that the amount or value of the subject matter o/ Me sud in Me Court of first tnstanee al«o 
should be Rs 10,000 or upwards was first prescribed by the Privy Council Appeals Act 6 
of 1874 and it was subsequentlyintroduced intoacc 590 of the Code of Civil Procedure, 
1877 The first authoritative decision on the meaning of the words, “amount or 
^ alue of the subject matter of the suit m the Court of first instance," is that of the Judicial 
Committee m Mott Chand v Ganqa Praead (r) In that case the Court of first instance 
passed a decree for the plaintiff for principal and interest up to the date of the decree 
amounting to Rs 9,496, with further interest up to the date of realiaation From this 
decree the defendant appealed to the High Court and that Court reversed the decree 
and dismissed the suit with costs The plaintiff then applied to the High Court for leave 
to appeal to His Majesty m Council On behalf of the plaintiff it was contended that 
interest swfcsejuenf fc) dreree should be added to the sum of Rs 9,496, and that 
if that was done, the value of the subject matter of the suit would exceed Rs. 10 000 
But this contention was overruled, and the application was refused on the ground thst 
the claim and decree in the original Court were for less than Rs 10,000 The plaintiff 
then applied to the King in Council for special leave to appeal, but the application 
was refused The Privy Council said that the word ‘and ’ meant ‘and ’ and not 
‘or’ and that both conditions must be fulfilled The amount recoverable under the 
decree was less than Rs lOOOOandLordDaveymdehvermgthe judgment of the Board 
said ‘ In the present case the amount or value of the subject matter of the suit m the 
Court of first instance, coTWfrtiinj that in the manner most faiourable to the proposed 
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<i/'/><7/'7nf wasRt t he out «i(lc the amount for tihich ho rccoicrcd hn decree, u hichu as below 
Its lO.fKX^ ' The words itahctzed led to the impres«ion that intcre«t subsequent to tho 
suit up to the date of the decree could be included in deleriuininK the amount or \nluo 
of the subject matter of the suit in the Court of first instance Put this was corrected 
h\ the later decision of the Privy Council in Mangnmtna \ ^fahnI( 1 hllmamma (ic) In 
thtscasorartofthepmpertj in suit consisted of jiromissorj notes. Takingthe promissory 
notes at their face \aliie, the value of the subject master of the suit m the Court of first 
instance was less than Pa 10,000, but adding interest subsequent to suit and awarded 
b\ the decree the sum of Its 10,000 was exceeded Their Lordships held that interest 
after the institution of the suit could not be included and approved the decision of the 
Madras High Court in SictromaKia Ayyir \ Stnatnmal {z) that in calculating tho amount 
of the subject matter of the suit in the Court of first instance nicsno profits only up to 
the date of the suit can be added to the value of the property of avhich possession is 
claimed 

The rule therefore is that mesne profits and interest subsequent to the institution 
of the suit must be excluded m ascertaining the amount or value of the subject matter 
of the suit in the Court of first instance. The Calcutta cases to the contrary were disscn* 
ted from by the Pria j Council and are no longer law (y). Cases decided by other High 
Courts following the Calcutta decisions are also superseded (z) The Bombay High 
Court has followed the Jladias case (a) 

The rulem J/onjninm/Ts. l/a^Ia|aAw<Tmm/i would apjiear to apply also to mortgsgo 
suits and no interest subsequent to the institution of the suit can Is. added in computing 
the amount or value of the subject matter of the suit in the Court of hr<t instance But 
on this point previous dceiiions of the High Courts are conflicting, The Calcutta and 
Patna High Courts include interests up to the preliminary decree (f<), and the Allahabad 
High Court uptotbeexpiry of thesis months penod provided m 0 34, r 6(e) 


Costs, — Costs cannot bo included in dclcriuimng the amount of the subject matter 
of tho suit (d) 

The sum of money actually at stake may not represent the true value.-^In 

Haifut KriahTVi v SunJaraaicamier (e), their Lordships of the Pnvy Council said "Tho 
sum of money actually at stake may not represent the true salue The proceeding may, 
iiT many cases, such as a suit for an instalment of rent or under a contract, raise the 
entire question of tho contract relations between the parties and that question mav, 
settled one waj or tho other, affect a much greater value, and its determination may 
govern rights and liabilities of a value bc>ond tho limit ” It has thus been held (haf 
where the subject-matter in dispute relates to a recurrtny Uabilili/ and is in rosiH et of 
a property above tho appealable value, tho case is within tho first paragrapli of thfi 
section Hence if the rent claimed in a snit is less than Its 10,000, but tho 
IS of a recurring nature, and the property is above that value, tho value of tlin 
matter must bo deemed to be over Rs 10,000 (/) It cannot, howet*/^ 
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Eaid where Uie suit u to enforces psnnent of an Annuit} of 11*1 125 i>er annum, that 
the value of the subject nutter of the amt isRs 10,000 or iipuarih, for such an annuity 
cannot by any reasonable inethofl of valuation bo worth Us 10,000 (7) Where 
the sole question was as to the destination of the incotnc of the residue until tie 
residuary attained twenty five, and the ag^gati* amount of the income was 
less than U» 10,000 it was held that the value of the subject matter 
(namt-h , inconiey was less than Ils 10,000, though the valiii. of the residue was over 
Its lOOOO(A) 

Value as laid In the plaint — If the plaint is not required to bo salued for 
purposes of Court fen accordin;? to the real or market value but upon sonie other basis 
the dci^tniie of ‘approhato and ropfobste* does not apply and the plaintiff maj shew 
when appljiiis for a certificate of leave to appeal that the value exceeded Rs 10,000 
although Court fc« was paid on a les«c» amount (1) But if the Court fee is piyable on 
the macLet \alue the plaintiff who has paid Court fte on a smaller amount cannot 
maintain the contention that tlie suit should be treated for the purpose of an appeal to 
the Privy Council as iniulnng oicrlls 10.000 (y) 

A defendant who lus adopted the value guen by the plaintiff in an appeal to the 
High Court cannot, whin apflying for lease to appeal to the Privy Council, contest ths- 
plaintiff a ralualton , for he cannot loth approbate end reprobate {if) 

A plaintiff who sues in a Court which would base no jurisdiction tf the valor of the 
suit exceeded Ils 10000 debars bimsi.U from cfaitnmg at a later stage to has e the value 
0l the subject matter of the suit for purposes of en appeal to the Privy Conned, trcatril 
as evteeding Re 10,000 U holher the judgment bo m his favour or against him he has 
a (lopted a course of litigation as appropriate to the cft«e and cannot claim a right of appeal 
which is inconsistent with the course adopted ff) Put a suit for a decUraticm and 
Injunction may be brought according tothe value put upon the relief by the plaintiff in a 
Court whose jurisdiction is linmed to Its 5,000 and the plaintiff may shew that the value 
of tlio property involved la over Rs 10,000 This is because the value as laid m the pfftiat 
IS not the real iiut the fiical value and the case is under thf* second paragt'^V^^ 
section 110 (m) 

In a suit for a general account against a trustee nhich charges him al»o withspccihc 
Items of malversation, eaefi item of malrrrsatioii does not constitute a distinct 
subject matter (n) 

Vohie vf subjtcf nailer tn dupiiU on appenl lo Privy C'litincd 

■* The amount or value of the subject matter Iti dispute on appeal to His 

Majesty In Council” — ?»ot only the amount or value of the subject matter of the 
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in dispute on appeal to Hu trajcMv in Council miMt Ik? IU IOOOO or iipnnrdi Tlio 
wonl and in tlie first paragraph of the section cannot be road na or (o) Tho 
arords ‘ amount or xalue of the suliject matter in dispute on npival to Ilia Afajcst} m 
Council mean the amount or a ahie at the date of tho High Court decree under npi>cnl (p) 
.1 sues to reeoxer I’a 10 800 The tonljiidge passes ft decree for for I‘a 82*'0«ith 
interest at the rate of (> per cent per annum from the date of suit till the date of reahza 
tion B appeals from the decree to the High Court, and A s suit la dismissed appcnls 
forleave toapival toHia Afajestx inCouncil Ifinterestucreto bcaddedto the decretal 
amount Rs 8 2*^0 the xaluation of the proposed appeal to the Prnj Council would be 
overUa lOOOO Is 4 entitled toaddtheinterest t The Allahabad Court has held that 
ho IS not (g) 

A mortgages hia proper! j to B C claims that ft portion of the property of the value 
of about Rs 6 OOO belongs to him And that it did not belong to ^ B then sues A on the 
mortcage, the mortgage debt being Its 38,000, and joins C as a defendant A decree la 
passed m fax our of B on tbe mortgage C ft claim is alien ed in part by the Court of first 
instance but it is disaltoxxed altogether by the High Court Is C entitled to appeal to 
the King in Council ’ Iso, because though the amount of the decree passed in favour 
of 4 exceeds Its 10000 tho value of C ft claim is less than Rs 10,000,(r) Note that 
C ought not to haxo been joined as a party to the suit at all [see notes to 0 34, r 1, 
“ Persons haxnng an interest, etc.’’] 

Single decree In several appealS.'>--4. claiming to be tho next rexersioner on the 
death of & Hindu xndoxi, sues B, C and P, being alienees of separate items of the estate 
of the last male holder, and obtains a decree agamst (hem B, C and D prefer atparnle 
apptaU which arc all disposed of by one decree A applies for leaxe to appeal to His 
Hajestj m Council from the decision as to the items in possession of B and D The claims 
agamst tbe seseral alienees being based on really different causes of action, the fact that 
only one appMIate decree was drami op does not affect the re<iuirement8 of this section, 
and consequently no leave can be granted m such of tbe appeals in xvhich the value of 
the subject matter xvas below Rs. 10,000 (ft) 

Abandonment of appeal In part after grant of certIBcate— ^ obtains a decree 
against C for Rs 11,000 B applies for lease to appeal from the decree to the- Privy 
Council, and a certificate is granted Afternards in the printed case and at the hearmg 
B withdraxvs part of his appeal reducing by so doing the amount in dispute to Rs 9,000 
Does this render the appeal incompetent 7 No, if B had a bona fide intention, when ho 
applied for a certificate, to appeal in respect of the whole amount of the decree {t) 

Claim to property of talue of Be 10,000 or upuvrda 


“ Or the decree or final order mast IdvoIto, directly or Indirectly, some 
claim or q.nestfon to property of the value of Rs. IQ 000 or upwards "—The 

decree or final order referred to in the second paragraph of the section is the decree 
or final order from xx bich the appeal » to be preferred to the Privy Council The material 
date for determining the xalue of the ‘‘property” under this paragraph is the date 
of that decree or order (u) 


Note that the expression used in the second paragraph of this section U ‘‘ property ” 
xvhile that us"d in the first paragraph m ‘ subject matter of the suit " and “subject 
matter in dispute on appeal to Ills Jlajesty m Council ” It has been held bj the Hich 
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satii where the smt la lo tnforce pajment of an BRctuit; of Rs J2o J'er amium. (hat 
the of the subject raatter of tJie suit laRn 10,000 or tip«artl«, for such an annuiJ} 
cannot an> reasonably method of taloition bo worth Us. 10,000 (7) Where 
the sole question was as to the ilestination of tlic xncoinc of the residue until tfe 
rcsiiluarj attained tnentj fiie, sml the «e^rc^ftte ainoimt of the income was 
less than Us 10,000 it was held that ifit raliie of the subject matter 
(tiameh, income) was less than Us 10000, though the \alue of tfic residue was orcr 
Bs 10 000(A) 

Value as laid In the plaint — If the pUmt « not required to be valued for 
purposes of Court fe« according to the real or marhet value but upon some other basis 
the doftnue nf ‘ approbate and reprobate does not opplj and the plaintiff maj shew 
when appljmg for a certificate of leave to apjieal that the vafuo exceeded f?s 10,000 
aUhougb Court fee wav pnitl on a lessos amount (1) But if the Court fee is ptij-able on 
the marliet value the pijintiff who has }>ni(t Court fee on a smaller amount cannot 
maintain the contention that the amt should be treated for the purpose of an appeal to 
the Prjvy Council as in\<ihnng over lv« 10 000 (7) 

\ d"feiidant who has adopted the valm given b> the plamtlff in an nppesl to thtf 
High Court cannot, when npidvmg for leave to appeal to the Priry Council, content the 
plaintiff a raluation . for he vannot both approlutc and reprobate (1} 

\ plaintiff who aucs in a Court which would have no jurisdicUon if the Tala'* of the 
suit ewedtd R» 10.000 debars liimvU from claiming at a later stage (0 have the wine 
of the subject matter of the smt for purposes of an appeal to the Privj Coitncih treated 
as exvcedmg Rs 10,000 hether the judgment lx> m his favour or against hiia he li*« 
adapted a course of Utigatiua as appropriate tothocaseand cannot claim a right of appeal 
which IS inconsistent with the course adopted (I) But a suit for a deelatation and 
injunetion may be brought according to the ralue put upon the relief by the plaintiff »n* 
Court whose jonvdict ion 11 limited to Ks o.OOOand the plaintiff may shew that the value 
of the property involved is over Rs 10,000 This is because thr value as laid 10 the plaint 
IS not the real hut the fiscal value and the case is under the second paragraj'h at 
Ecction 110 (I'l) 

la a suit for a general account against o trustee n hich eliargcs him aUo with specihc 
Items of inaKersaiioii, earh Mem of nialTtrsatum does not coiivtitute a distinct 
subject matter (71) 

Fofiie 0 / s«6j«ct wzHer tn dispute an appeal to B«iy Cwuncif. 

" The aiaoant cr valae of tbe subject matter In dispute on appeal 
Majesty in Connell." — Not only the amount or value of the subject matter ot t e 
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Committee sAid Their Lonisliips think that thiiis not re/iUjcome'l’ientirjl on Ihe present 
<I(frte and loo remote to be entitlcU to the dcvnption of being properfj indirect 1} in\ohc<l 
in the issue of this suit It follovrs that the indirect relition must not be too remote , 
nnd so it has been held that the phrase ‘ilirectlj or indirectly * refers to suits in existence 
and cannot be stretched to cover suit* ti* tfremuf fulun (j) It refers to questions arising 
betirecn the parties to the suit and not to suits which may hereafter be brought and wluch 
arc not then pending (A) and the indirect relation must be decided with reference to actual 
circumstances at the time and not to eircumstanees which are remote (i) On the other 
hand the possibility of future suits may be taken into consideration if such suits will bo 
affected by the doctrine of res judicata (j) 

A sues B for a declaration that he is entitled to a one third share in the property 
in suit and for a decree for partition and for delivery of his share to him The 
propertT exceeds Hs 10 000 in value, but tho share claimed by A is of a value less than 
Rs 10 000 A decree is passed for A as prayed. B then applies for leave 
to appeal to Ills ^fajesty in Council Does the decree involve a claim or question 
to propertv of a value exceeding lU 10,000 1 Yes, accordmg to the Calcutta (i) 
and Allahabad (1) High Courta. Xo, according to tho Bombay High Court, unless 
there be other property outside tho subject matter m dispute which can be afiected by 
the decision (m) In one of the Bombay cases (n) Jenluns, C J , held that tn order to 
determine the value prescribed by this section, tho decree has to bo looked at as it aSects 
tho interests of the parties prejudiced by it, and, where the detriment to the party seeking 
relief is estimated at less than Bs 10,000, then the value of the matter m (Lsputo in 
appeal is not of the prescribed value, and the decree itself does not involve any claim 
or question to, or respecting property of, the prescribed value, and tho case does not 
fulfil tho requirements of the section. The Patna (o) and Rangoon (p) High Courts have 
followed the Bombay decisions The High Court of Bombay bas also held that in a suit 
by a partner for accounts and for recovery of his share, it is the value of the plamtifi s 
share that must be looked to, and not tho value of the whole of the partnership assets (g) 
It appears, however, from a judgment of the same High Court in the undermentioned 
caso (r) that liA sues B claiming the exclusive user of a well and compound valued at 
Rs 10,000 odd, and the High Court bolds that A and B are equally entitled to the user, 
the decree must be deemed to involve property of the value of Rs 10,000 odd so as to 
entitle if to a certificate for leave to appeal to IIis 3Iajesty m CounciL 

In a suit for an easement of light and air claimed by the owner of property agamst 
the owner of property B, it is the value of the easement, and not the value of property ,4, 
that determines the appealable value («) The claim must be one to or respecting property 
of the value of Rs 10,000 or upwards and not » claim merely afiectuig such property 
So when the claim was to a channel for the irrigation of fields the value of the claim was 
not the value of the fields but thedetnioent or injarytiep/amfiffwouldaufieriffiengit 
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were negatived (<). In a Bombay case A sued B for possession under the Bombay 
Rent Act 2 of 1918. The rent of the portion occupied by R was Rs 275 per month. The 
High Court on appeal decreed A’a amt. It was held that as the rent capitalized at 29 
years’ purchase amounted to upwards of Rs. 10 . 009 . thedecree msolved indirectly a claim 
respecting property of the value of o\er Rs. 10 , 000 . and that B was entitled to leave to 
appeal to His Majesty m Council (k) In a Lahore case, hoaever, where A sscd to 
eject B alleging that B uas a tenant at>will, and B contended that he uas a permanent 
tenant paying an annual rent of Ra 1,200 the Court held that the issue m the suit, 
namely uhether R was a permanent tenant or a tenant at.ivill did not mvohe anj 
question respectmg property of the value of Rs 10,000 or upwards (c) Again when the 
subject matter of tbe suit w as a w idow’a right of residence, the Bombay High Court held 
that the value of the claim was the \alae of the premises the apj^llant uas required 
to sacate (u). 

Whtrt etihjtci ntalltr of mil not eapaUe of laliialion. 

Where the matter Is ander the appealable valne or Is net capable of 
Valuatton.^In such a case, a partj desirous of appealing to the Privy Council may 
applj for a certificate that the case is " a fit one for appeal ” to His Jfajesty m Council 
unders lOD.cl (€)(*) Seenotestos 109 , “ Certificate as lofitness ’’ 

Decrte of o^rmance. 

'■ Where the decree appealed from affirms the decision of tbe Court 
Immediately below the Court passing such decree.”— In this case it is not enough 
that the appeal in\olvea some substantial question of Jan. It is also necessary that 
the amount of the subject matter of the suit and of the subject matter m dispute 
on appeal must be Rs 10,000 or upwards, or that the decree roust inxolve some claim to 
propertj of lihe amount The existence of a question of law of itself does not give a 
right of appeal in tbe ordmary course of procedure under this section (y) This is clear 
frointheuord “and” withwbich the last paragraph of this section begms 

The Privy Council have held that ' ’ ' — Hie 

decuion of the suit, and cannot, liLr 
statement of the grounds on which 
from this that m order to ” affirm ” 

apjv'llate Court affirms the decree of tbe Court beiow , it need not also affirm the grounds 
of fact on which the judgment was passed Thus where the decree of the appellate 
Court was that “ the appeal be dismissed,” but the reasons given ivere not the same as 
those of the lower Court in respect of some matters of fact, it was held that the deci'ioa 
of the Court below was “affirmed” within the meaning of this section, and that no 
certificate should be granted unless the appeal iniohed a substantial question of law (r). 
Nor IS It neeessxrj in order to “ affirm ” tbe liecision of the Court below that the finding 
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Boconty for costs (6) or for srant of prosecution tlio appellants not having supplied their 
counsel with materials upon w-huh to argue the appeal when it ivas called for heanng. 
13 a decree ‘ affirming ’ the decision of the Court helow (c) 

The Calcutta Ca®e of Srte ^ ath Rotf \ Seeretary of (d) seemed to lay down the 
principle that a decree wus a d'^rec of aflirmanoc if both the Courts were agreed as to the 
subject matter of the projiosed appeal to the Pnvj Council That was a case under the 
Land Acquisition Act and the applicant claimed K* 77,000 and odd as compensation, 
but the Collector awarded him Rs 28,287 The Judge on reference to him upheld the 
Collector a award Ihe applicant then appealed to the High Court valuing the appeal 
at Rs 49,000 and odd being the dtfnerence between the two sums Ihe High Court 
increased the amount of compensation by about Rs 7,000 It was held that the decree 
of the High Court w as an affirming decree and leave to oppeal to the Privy Council waa 
refused. Butin 4nwipurnal/7t x liaprao{e) A alleging that he was adopted by the 
senior widow of one ShanUer sued the jumor widow ami another for possession of pro 
perty of over Rs 10 OOO in lalue The junior widow domed the adoption, and further, 
she claimed to bo entiMcd to Rs 3 000 per annum for her maintenance The hr«t Court 
held that the phmtiff s adoption was j roved but decreed to the widow Rs 800 perannum 
as maintenance The Appellate Coiir* increased the maintenance to Rs 1,200 per 
annum but in all other rwpects affirmed the decision of the first Court The defendants 
applied for leave to appeal to the Pnvy Council but the application was rcjevtcd The 
defendants then applied to the Privy Council for special leave to appeal Xt was argued 
on behalf of the defendants that the value of the sulject matter of the suit exceeded 
Rs 10 000 as also did the subject matter of the proposed appeal, and that even if the 
maintenance alone was regarded asm dispute its value, liavine regard tot lie widow s pros 
poetsoflift exceededRs 10000 Ihiscontention was upheIdandBi«ciaIIeave to appeal 
was granted. It is tcu^ that the appeal was limited to the question of mainterance but 
that las because the petitioners desiied to appeal only as to the amount of maintenance 
Rankin, C T , considers that this judgment of the Privy Council has the efiect of over 
ruling the particular app ication of the principle of Sne ^ uik Roy s case that only the 
subject matter of theapjeal to the Pnvy Council is to be regarded when d cidin, whether 
the decree is or is not one of aft finance (/) , but tliat it is not in iisclf of sufficient authority 
to justify the abandonment of the rule which had been acted ujwii that you must look 
to the substance and see what is tho subject matter of the .appeal to the Ih'ivy Council 
In accordance with this rule it has been held that the decree is a decree of aSnmanee if 
the appe’late Court agrees with the hndings of the lower Court on the merits but vanes 
the order as to costs (g) or as to interest (A) or allows a cross appeal modifying the 
decree (i) The Allahabad High Court had also held that if the decree varies the decree 
of tho lower Court to the prejud ceof the applicant it is not a decree of affirmance (j), 
but that It IS a decree ol affirmance if the variance is in favour of the applicant tl) A 
subsequent Full Bench case of the Allahabad High Court bolds, following Ann/^purnabai s 
case that any modihcation prevents a decree from bcin^ one of affirmance (f) 

In a suit by A against R a decree IS passed in A’s favour J5 appeals from the decree 
but the appeal is dismissed by tbe lower appellate Court, B then appeals to the Hiah 


SarfHdra lal v Guptnin (IS"") *l C 
\V ^ S'- lOS J I 65 { 2 1 * C S4S 
CAdil't'iVil V J/oVomn/ (isil) 31 Cal L. J 
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were negatived (<) In a Bomliaj case .1 sued D for powssion under the Bombar 
Rent Act 2 of 1918 The rent of the portion occupied bj Bwas Rs. 27o per month The 
High Court on appeal decreed A’b suit It nas held that as the rent capitalized at 29 
years’ purchase amounted to upwards of Rs 10 000. the decree involved indirectly a claim 
respecting property of the value of over Rs 10000, and that D was entitled to leave to 
appeal to His llajesty m Council (u) In a Lahore case, however, where A saed to 
eject B alleging that B was a tenant at will, and B contended that he was a permanent 
tenant paying an annual rent of Rs 1.200 the Court held that the issue in the suit, 
namely whether B was a permanent tenant or a tenant at mil did not involve any* 
question respecting property of the value of Its 10 000 or upwards (r) Again w hen the 
subject matter of the suit was a widow a right of residence, the Bombay High Court held 
that the value of the claim was the salue of the premises the appellant was required 
to vacate (tc) 

II litre subject tanller of suit not eapabU of rtrhfatioa 

Where the matter la onder the appealable valae or Is net capable of 
valuation — In such a case, a party desirous of appealing to the Priw Council may 
apply for a certificate that the case is * a fit one for appeal ’ to His Majesty in Council 
under s 109, cl (c) (*) See notes to a 109, “Certificate ns to fitness ’ 


Detret of aJJtrmaHce 

"Where the decree appealed from afBrms the decision of the Court 

Immediately helow the Court passing soch decree "—In this case it » not enough 
that the appeal involves some substantial question of law It is also necessary that 
the amount of the subject matter of the euit and of the subject matter in dispute 
on appeal must be Rs 10,000 or upwards, or that the decree must involve some claim to 
property of hhe amount The existence of a question of law of itself does not give a 
right of appeal in the ordinary course of procedure under this section (y) This is clear 
from the word ‘ and ’ with which the last paragraph of this section begins 


The Pmy Council has'e held that the word decision in this clause means merely the 
decision of the suit and cannot like tho word • judgment,’ be defined as meaning the 
Etatement of the grounds on which the Court proceeds to pass the decree It follows 
from this that in order to affirm ’ the decision of the Court below it is sufficient if the 
appellate Court affirms the decree of the Court below , it need not also affirm the grounds 
of fact on which the judgment was passed Thus where the decree of the appellate 
Court was that “ the appeal be dismissed, but the reasons gisen were not the same as 
those of the lower Court in respect of some matters of fact, it was held that the decision 
of tho Court below was ‘ affirmed’ within the meaning of this section, and that no 
certificate should be granted unless tbe appeal involved a substantial question of law (’) 
Nor is it necessary in order to ‘ affinn ’’ tbe dce««ion of the Court below that the finding 
of the appellate Court should coincide in terms with tlwt of the Court below it is sufhosut 
if the findings of fact of the two Conrt« aie in effect tho same (u) And it has been hei 
that a decree of the High Co irtdismissing anappeal fortne ajipellants failure to furnia i 


it) 
( ) 
(<■) 
{»■) 
U) 
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security for coat' (6) or for want of prosecution tho appellants not having supplied their 
counsel with matcnals upon «hi<.li to arguo tho appeal vhen it was called for hearing, 
13 a decree ‘ afTirming ’ tho decuton of the Court bclou (c) 

The Calcutta Ca«o of Srte <ilA Hoy \ Sfcrtlary of if i/r (tf) seemed to lay down tho 
pnnciple that a decree was a decree of afflmtanco if loth tho Courts wore agreed as to the 
subject matter of the projosed apjwal to tho Pnvy Council That nas a case under tho 
Land Acquisition Act and tho applicant claimed ft* 77,000 and odd as compensation, 
but the Collector awarded him Its 28,2S7 The Judge on reference to him upheld the 
Collector a award Ih© applicant then appealed to the High Court valuing the appeal 
at Rs 49 000 and odd being tho dillierenco Lctaeen the tuo suras Jhe High Court 
increased the amount of compcrisation by about Rs 7,000 It nas held that the decree 
of the High Court uas an alTirmmg dccreo and lease to appeal to the Privy Council was 
refused. Rut in innapurnabii v Itupmo{e) A alleging that he was adopted by the 
senior widow of one Shanber sued tho junior widow and another for possession of pro 
perty of over Rs lOOOOinialuc The junior widow denied the adoption, and further, 
she claimed to bo enti*l«d to Rs 3 000 per annum for Jier maintenance The far«t Court 
held that the plaimit! a adoption was j rosed, but decreed to the mdowRs SOOperannum 
as maintenance The Appellate Cour* Increased the roamtenanee to Rs 1 2C*0 por 
nnnum but in all other rupeeta affirmed the decision of the lirat Court The defendants 
applied for leave to appeal to tho Pnvj Council but the application was rejected. Tho 
defendants then applied to tho Pnvy Council for apccial leave to appeal Jt was argued 
on behalf of the defendants that tho value of the subject matter of the suit cveeeded 
Rs 10 000 as also did the subject matter of the proposed appeal, and that even if the 
maintenance alone was regarded as in dispUe, its value havnre regardtotlie widow a pros 
pectsnflifc exceelcdPs lOOOO Ihiseontention was uphe1dands{«cialleave to appeal 
was granted. It is true that the apjieal was limited to the question of mainterance but 
th>tt was because the petitioners desired to appeal only as to the amount of maintenance 
Rankin, C T, considers that this judgment of tho Privy Council has the effect of over* 
ruling the particular application of the principle of Srte A’ulA Roy a case that only the 


to the substance and see what is the subject matter of the apjieal to the Pnvy Council 
In accordance with this rule it has been held that the decree is a decree of a&rmance if 
the appe'late Court agrees with the hndings of the lower Court on the merits but vanes 
the order as to costs (g) or as to interest (A) or allows a cross appeal modifying the 
decree (i) The Allahabad High Court had also held that if the decree varies the decree 
of the lower Court to the ptvjud ce of the applicant it is not a decree of affirmance (j), 
but that It tsa decree of affirmance if the vananceis in favour of the applicant (1) A 
subsequent Full Bench case of the Allahabad High Court holds, following ^nrmpurnoAai’s 
case that any modihcation prevents a decree from being one of affirmance (f) 

In a suit by A against R a decree IS pass«.d in A s favour R appeals from the decree 
but the appeal is dismissed by the lower appellate Court, B then appeals to the Hish 
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Court The appeal is licnnl bj a s ngle Jo^e of the High Court ho reverses the decree 
of the lower appellate Court From this judgment -I appeals to the High Court under 
clause 15 of the Letters Patent with the result that the judgment of the single Judie is 

■*’' ” i> I to Ji,3 in Council Here 

■ Tench of tno Judges of the Hifch 

• stitu‘ed by the two Judges is the 

lonerappcllateCourt.andnottheCourtconstitutedbythesingle Judgeof the High Court 
This therefore is a case in which the decree apjiealcd from iijjlrtns the dcci'ion of the Court 
immediately below, and no leave to appeal can therefore be granted unless the appeal 
involves some substantial question of law Ihe above result follows from the fact that 
the Code, makes no provision for an appeal within the High Court that U to say, from a 
single Judge of the Hieh Court the right of appeal from the judgment of a single Jad-e 
of the High Court is conferred by cl 15 of the Letters Patent (m) But th» lAbore High 
Court holds that in such a case the Court * immediatelv below ' is the Court of the single 
Judge and that the decree is not one of affirmance (a) as this seems to have been a'snmed 
by tho Privy Council in an old case (o) 

Judicial CoinmttUtand foneumnt JinJingi offacii 

Rule ol Judicial cofflmUtec In cases of concurrent findioffs of fact wSen tie 
appeal before the Committee falls on the question of law on which leave to 
appeal was granted — The Judicial Committee has undoubtedly the power as a Court e* 
review to revi>»w the concurrent 6ndmgs of /aefa of the lower Court, though the appea 
before It may fail on the question of law on which leave to appeal was granted Hut as a 
gtneral rule th® Committee will not mtorfero with these findings on the ground that where 
the question in one of faJ^ it is a question of the weight and credibility of evidence upon 
which a Court of review can never bein quite as good a position to form an opinion as the 
Court of first instance (p) The Pnvy Council have said that the object of the 
14 to discourage brioging before the Board issues of fact on which the appellant has 
in two Courts and the role should not bo departed from nn!e«s its enforcement woui 
work obnousinjustieo or the violation of some rule of procedure (j) In Umno iryam 
T Irikad Huiatn (r) Lord Hobhouse in delivering the judgment of the Board said 
“ question is not only a question of fact, but it is one which embraces a 
great number of facts whose significance u host appreciated by those who are most 
familiar with Indian manners and customs Their Lordships would be specially 


the same conclusion is no reason for disregarding the said rule («) “ It cannot detract 

from tho weight of concumnt findings of fact, that difTeient Courts, m arriving at the 
same result npon the same evidence, have not been influenced by precisely the ssm® 
considerations A difference of opinion to that extent is only calculated to suggest that 
the ovidouee, whatever view be taken of it, innst necessarily lead to one and the same 
inference ' (t) The circumstance that tho trial Judge based ho fandmgs on oral 

evidence, while the finding of the Appellate Court was based on documents, is not a grciuid 
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for intcrfcirnw («) Sonictinio< the n^tuw of the q»ic«tion W inch (as where the 
quo'lion IS whether a ilc^l of gi(t sms eTtcutetl In a Mshometlsii umhr apfreluiKicm of 
des'h) that the Ju lieial Ci'mmittco will not lotcrltro with eoncumnt iindings of the 
lowfr Courts on that question even where theesidenco issuth as to justify either mcu (r) 

‘ The niK [aUive relcrrolto] however, is not an alnslute rule , it presses ups>n the 
appellant with more or I'ss weight, acconlin^to the cireunistancea of the can. and no 
doubt the fact that the Courts have diffemloitsoiue important but subonlinati questions 
Is a matter to l>e taken into eonsideratum m detenuinfng whether the eiidenco before 
the lower Courts should I*.' reviewed m deatil * (if) Thus cone jmnt Iindings of facts 
have been allowed to be disputeil where the question of fact appeared to I** a good deal 
mixed up mlU law (r) Ihi j have al»o been allowed to bo dispulid w here th** decisions 
though uttimalclj one of fact, turned ujion the adnu-sibdita or value of mans siibonlintte 
facts, and invoKcd the construction of documeitls and other questions of Iiw (y) In a 
recent ca'c their Lonlshiiva of the Pnv\ Council said * If it apiwars that imderlnng 
findings of fact there are questions of law on which the findings proceedeil or that there 
IS a case that the judges misdirected themselves, then the rule as to concurrent findings 
not being the aubjcct of appeal docs not apply to the exclusion of iueli grounds of law as 
are alluded to (s) 

here a trial Judge bases his jmlgment upon a finding of fact and two of three 
Judges constituting the appellate Court agree with the finding and conclusion, the tlunl 
Judge arriving at the same result upon a different finding of fact there are concurrent 
findinirs to which the rule of practice of the Board reforreil to above applies (o) 

The principle of concurrent findings of fact docanot applj where thecasc isoneof 
no evidence The reason is tint a decision that there is no ev idence to support a fimlmg 
IS a derision 0 / foic (6) ^or does it appiv to w finding as to the existence of a custom, 
since that IS a matter of mixed law ami fart (c) Nirdixsit appiv whire the question 
IS one of iiiftrenoe from document# for that is a qiiesii n uf lavv (rf) But if the 
documents arc not documents of title or vtatsmenls intended to have effect ns chums, 
coinpromi-es or surrenders of legal rights hut merelv rec mis of p.iv lucnt# the c()iistruc< 
tion of d wiiiiionts however obscure, is a question of fact and tho Priv v Council w ill not 
interfen if the fiiidmgs are concurrent (e) 

SvbtMnItal qutihon of htu 

The appeal mast Involve some snbstantlal question of law —No appeal 

lies to the I*rivv Council from an appellate decree when there are concurrent 
fmelmgs of the appellate Court and of the Court below ujaui qiiistions of fact unhss tho 
app*al involves some substantial question of law (/) To grant leave to appval on tho 
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I erounci that “ there teems to K a point of law nhieh however ha* not been orgneJ here ” 
js not a comphance with the provisions of this section (y). 

The question of Ian contemplaitd bt this section must be one m respect ©f which 
there maj be a diflerenee of opinion (A) A question of Jaw ilefinitelv settled by a ruling 
of the Pnvj Council is not such a question (i) But if the law on the point has not been 
laid down bs the Privj Council the i«sue ma\ involve a substantial question cf law 
although siimJar points have been dealt with the Pnvy Council (J) 

/niolre —Suppose that there are coneurrent findings of fact so that the Pnw 
Council, liaMni! regard to the rule stated ahose, would decline to di*turb them in appeal 
and that no substantial question of law could arise before the PnsT Council unlets those 
findings uere set aside bj the Pns'y Council Can the proposed appeal be said to mro re 
a question of law so as to entitle a party to leave to appeal to the Privy Council* 
according to the Allahabad High Court (1) les, according to the Calcutta Hish 
Court (f) In a Bombas ca«e Ranade. J , accepted the view of the Calcutta Huh 
Court , Jardine, J , did not express an) opinion (m) 

question of /air — Thes* words do not mean a question of general import 
ance but a substantial question of law as between the parties in the fa«e involved («) 
The application of well defined legal principles to a particular set of facts does not rai»e a 
substantial question of law {o) The rejection of an application under 0 ■H.f 
for the reception of additional evidence does not insolve a substantial question of law (/>)» 
nor the omission to state reasons in an appellate judgment as requt^d by 0 H, 
r 31 (y) , nor the dismissal of an appeal for default in furnishing secunty for costs under 
0 41, r 10 (r) , nor the question whether a receiver after his duchsrge is a pnbhe offi«r 
entitled to notice under sec 80 (») The question whether a tenancy w one at will or 
permanent ii a sulistantial question of law {») , and so is the question whether the rul« 
of the Mabomedan law as to p*e-emption apply to an estate which comprises m 
movable property («) , and ao is a question of limitation especiallv where it affects e 
period of limitation for appeals to a Bench from judgments of the original side ol 
Rangoon High Court (c) But awarding the mortgage rate of interest at 9 per cent P^r 
annum from the date of the suit is not eocb no arbitrary and unwarrantable esem-C 
discretion under section 34 as to constitute a substantial question of law (ir) 


Review — An order granting leave to appeal to the Privv Council is open < 
review (r) 

Appeal 

Appeal — See notes to O 45, r 3, “ Appeal ” 
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Jifrfififll Commtttet fl»nf appralt from Itiilia 

Boles Of the Judicial Committee In appeals from India 

(1) A point not in the plaint before the District Judge, or before the High 

Court, cannot be rai<cd before the Judicial Committee (y) 

(2) The Jiidiciil Committee still not disturb the findings of the Court below upon 

mere issues of fact, unless it is clearly satisfied that there has been some 
niisearriage in thereeeplion or in the appreciation of etidence (z) 

(3) In appeal from second appeals tlie findings of facts by the first Court are 

binding on the Judicial Committee, unless special leave to appeal from 
the decision of the first Court has been giten (a) 

(4) The Judicial Committee will not criticise with any strictness opinions as 

to the eredibilitj of witnesses, which u eminently a question for the Courts 
in India (&) 

(j) As to the circumstances in which the Judicial Committee will allow a 
re hearing, see the undermentioned cases (c) 

(G) In appeals involving questions of valuation, the decree complained of will 
not be interfered with by the Privy Council unless some erroneous 
principle has been invoked or some important piece of evidence has been 
overlooked or nisapphed (</). 


111. [s. 597, ] NotAvithstanding anything contained in 
section 100, no appeal shall lie to His 

of certiEo srreali ir • •i'*^* 

Alajcsty in Council — 

(a) from the decree or order of one Judge of n High 
Court established under the Indion High Courts 
Act, ISGl, or the Government of India Act, 1913, 
or of one Judge of a Dmsion Court, or of two or 
more Judges of such High Court, or of a Dmsion 
Court constituted by two or more Judges of such 
High Court, where such Judges are equally diMded 
in opinion and do not amount in number to a 
majority of the ^^holc of the Judges of the High 
Court at the time being ; or 

(b) Ironi any decree from which under section 102 no 
second appeal lies. 


Amendment — The word* and figure “or the Government of India Act, 1915,’ 
were inserted m the section bj the Amending Act 13 of 1916 
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Decree or order — In cJ (a) ^ord^ * decree or order 
for the word judgment whjch occurred in the corresponding 
1882 


hare lieen substituted 
see 597 of the Code of 


Calcutta case («) In the course of the judgment the learned Judge said — Section 111 
of the Code ho«e%er def nitcb prohibits an appeal to the Privr Council from a single 
Judge and to this extent oserndcs clau«e IJ of the Letters Patent The section is not 
a mere provision that nothing in the prexious section shall be deemed to give a right 
of appeal from the decision of a airtgle Judge The provisions of clause (aj of section 111 
maj ha\e been motixed origmalh b\ the existence of the right of Letters Patent 
appcil [ef Sabhapnlhi ChtUi \ 2kaTayata$nni C/eWiJ (/) or bj the opinion that it n 
nut reasonable in Indian cases that the Privj Council should be called upon to decide 
cases until a Bench has dealt with them But in an\ case the efiect of section ill upon 
clause 39 of the Letters Paten* cannot non be controlled br such considerations [Salya 
nnro jana raroproeada v T enlata Jihatya J (p) It appears to me therefore 

that the new clause m the Letters Patent tal cs awav in all second appeals decided bj 
asmgle Judge (without his giving a certidcatc that the case IS a fit one for appeal) the right 
to go to the Privy Council under the ordinary law though the right of the Judicial 
CocamitteetogiveBpeciftlleaseianotofcooTseaflected T1 at right was alimted&nda 
qualified right but such as it was it was open to the partv prior to the 14th Januan 
1938 


112. [ S 616 ] ( 1 ) Kotbing cont'iined in this Code 
“aiingg shall be deemen — 


(a) to bar the full and unqualified OYercise of His 
Majesty’s pleasure m rccemng or rejecting appeals to 
His Majesty jn Council, or otherwise Jiotvsoeter, or 

(b) to interfere with any rules made by the Judicial 
Committee of the Pn\'> Council and for the time 
being in force, for the presentation of appeals to 
His Majesty in Council, or their conduct before 
the said Judicial Committee 


(2) Nothing lierem contamed apphes to any matter of 
criminal or admiraltj or nee adnnraJt} jurisdiction, or to 
appeals from orders and decrees of Prize Courts 


Clause (1) (a) —'^e notes to sec 1 


prerogative of the Crown 


tar At, -r D I n dJ t (19 9) 5# Cxi I (/) UJOUSsa-id SaS 558 
51® Sia-SX) 113^1 I I u) O® 5) 4« >Llil 058 a 
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PART vni. 

Reference, Review and Revision 

113. [s 617 ] Subject to such conditions and limita- 

tions as may bo prescribed, any Court 

Iteferfnc* to High Court ,, f 

may state a case and refer the same for the 
opinion of the High Court, and the High Court may make such 
order thereon as it thinks fit 

Reference to High Court— ^ O 4C below 

Benares State COUrL — ^Thc High Court of Allahabad haa no power to entertain 
a reference on an application submitted to Ills Itigbness the Maharaja of Benares, in 
a civil ca** from the Benares State Court (A) 

114. [s 623 ] Subject as aforesaid, any person 

Be>i*w considenng himself aggrieved — 

(a) by a decree or order from tvhich an appeal is allowed 
by this Code, but from which no appeal has been 
preferred 

(b) by a decree or order from winch no appeal is allowed 
by tbis Code, or 

(c) by a decision on a reference from a Court of Small 
Causes, 

may apply for a review of judgment to the Court which passed 
the decree or made the order, and the Court may make such 
order thereon as it thinks fit 

See notes to 0 47 r 1 below As to rules of procedure see O 47 below 

115. [ S 622, ] The High Court may call for the record 

ReMsiou which has been decided by any 

*' Court subordinate to such High Court and 

in which no appeal lies thereto, and if such subordinate Court 
appears — 

(a) to have exercised a junsdiction not vested m it by 
law, or 

(b) to have failed to exercise a junsdiction so vested, 
or 


(») vWfcoJ* T \ ro(l<i S)4" UI 3 S, M J C SJ (•S5)JLA.;93 
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(c) to have acted in the evercisc of its jurisdiction 
illegally or with material irregularity, 

the High Court may make such order in the case as it thinks fit. 

Code of 1882, s. 622. — This section corresponds nith sec C22 of the Code of 1832. 
There is no material alteration in the section 


Limits of revlslonal Jorlsdlctlon. — ^The lunsdiction eserewd by the High 
Court under this section is called Reviiionaljurisiliction The powers of the High Court 
under this section can only be invoked in cases in uhuh no appeal lies to the High Court 
provided the case has been decided by anj Court subordinate to such High Court and 
such subordinate Court appears — 

(1) to ha^eererciseda jurisdiction not vested in it b^ law, or 

(2) to have/ai/cd to exercise a jurisdiction \c<«tedin it bj law, or 

(3) to have acted in the exercise of its jurisdiction tllegaU^ or mlh tnalena! 
trregutanly 

The High Court has no power to loterfere in reMsion under tius section except m 
the three cases mentioned above U lietlier a particular order is expedient or not i* not 
a ground on which the High Court can mlerfcre under this section (i) Further, in the 
exercise of reMsional powers, it is not the province of the High Court to enter into the 
merits of the ovtdencc , it has onlj to see whether the requirements of the law have been 
(lulyand properly obejed the Court whose order is the subject of revision and whether 
the irregularity as to failure or excrciso of jurisdiction is such as to justifj interference 
with the order (j) ‘If the High Court finds that the external conditions of jurisdiction, 
of investigation and of command have been satisfied by the inferior Court, it should not 
substitute its own appreciation of evidence, or its own judgment thereon, for the deter 
n ination of the inferior Court, m any matter committed b) the Lepslature to the 
discretion of the inferior Court (f) 

Exercise of revlslonal Jurisdiction is discretionary.— The section gives a 
diseretionarj povier to the High Court to interfere or not (f) The High Court will not 
usually interfere if the result of an irregularity of the lower Court has been to promote 
justice (hi) In a cose where the District Court acted outside the scope of it® 
jurisdiction in allowing an appeal and reversing an erroneous order of a Jfunsiff, the High 
Court declined to make an order which would have the effect of re establishing the 
'Munsiffs decision (n) The High Court will not act under this section if the matter is 
Bub judico m an appeal filed by anotlicrpart) (o) 

High Courts' powers of superintendence — A cove maj not fall under this 
section, and yet it may fall under sec 15 of the Charter Aet, 1861, now sec 107 of the 
Government of India Act 1916 


Certiorari. — ^The provisions of this section are not exhaustive Cases may be 
imagined though rare ones which do not fall under this section For such eases it 
cannot be said that the powers of the High Courts which have inherited the ordinary or 
extraordinary jurisdiction of the Supreme Courts to issue writs of certiorari have been 


IC 3‘3 (33) A C 20 

(m) O r Coolf V Tie Eipi table Coal Co 
(1014) 8 C W X 8’1 624 
(a) 3Jeet Ktti v Jitendra VflIA (1931) 35 C 
' W N 31 1311 (. 601 (31) A t 135 
(o) Seeretaty of State v Sohan Singh (1933) 1* 
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t&Vcn an'a^ bj the provisions o! thi)fi^ion(p) High Court of Aladras issued a 

writ of certiorari on the Board of llevenue on the ground that though it n an esecutiie 
bod} }et it ina} base judicial functions to perform { 7 ) 

Bomb&y RegOlatlOQ 2 of 1827. — The High Court of Bomba} has power 
independent!} of sec 115 of the Code, to call for the proceedings of any subordinate 
civil Court and to issue orders thereon under Bombay Regulation 2 of 1827, Ch 1, 
6 . 5 (2) (r) 

•' In which no appeal lies — The High Court cannot act under this section !n 
an} case in which an appeal lies to that Court (a) Is'oi can an application for revision 
be entertained if a second appeal to the High Courtis as ailable (f) On the other hand 
the Rangoon High Court, in an exceptional case held that it could res ise an order of a 
Subordinate Judge although an appeal la} to the District Court, and a second appeal 
to the High Court (u) 

Memorandntn of appeal mar he treated as application for revision and 
vice versa. — M here an appeal is preferred in a case m which no appeal lies, the High 
Court ma} in a proper case treat the memorandum of appeal as an application for 
resision and deal with it on that footing (t) Similarly if an application for revision is 
made in a case m which an appeal lies, the application may be converted into an 
appeal (ir) 

InterlOCntory orders, — To give the High Court jurisdiction to revise an inter 
iocutoT} order It IS necessar} among other things that it must bea* case decided with 
in the meaning of this section, and, further that no appeal lies to the High Court from 
that order For tho purposes of tins section interlocutor} orders fall into two classes, 
namel}— 

A Those from which an appeal lies under s 104 (1) These are orders made 
by the Court of first instance 
B Those from w hich no appeal lies These ma} be — 

(a) orders made b} the Court of first instance from which no appeal is 
allowed under 8 ) 0 t(I) or 

(b) orders passed m first appeal from which no second appeal lies has mg 
regard to the provisions of 8 104(2) 

As regards interlocutor} orders falling under class A the High Court has no juris 
diction to revise them as the} are appealable orders (x) 

As regards interlocutor} orders falling under class B there is a conflict of opinion 
whether they arc subject to revision under this section The conflict turns mainlv on 
the word case and the word ma} m tlie section Does the word case include 
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an issue or part of a case f If it does not, the passing of on interlocutory order is not 
deciding a ‘ case and it is not capable of revision It Las been held by some Courts 
that the •wold" case " jncludcapartolacase, and by others that it does not 


Assuming that the w ord " case ” includes part of a case, in other words, includes 
interlocutory orders, and assuming further, that the other conditions laid down by the 
section are fulfilled, there la no doubt that the High Court can interfere in rcusion nnth 
such orders There is also no doubt that though the High Court can revise such orders, 
it IS not bound to do so, for the section says that the High Court may call for the record 
of any case, it being discretionary with the Court to call for the record. The matter 
being one of discretion the question has arisen (and on this point there is another diver 
gence of opinion) — m what cases isit proper for the Court in the eserciie of its discretion 
to re\ise interlocutory orders ’ To appreciate the different Mews on the subject, it is 
necessary to bear in njind that though an interlocutory order roflj not be appealable 
under sec 104, it may be challengedin theappoalfromthelinaldecreeundersec 105 pro 
Mded the order IS one 'affecting the decision of the case ” Agam there are some mterlocu 
tory orders from which an injured party is given a right of suit to set aside the order as 
stated in the note below, Alternative remedy by wayofsmt or otherwise ” It has been 
held m some cases that if a party aggrieved by an interlocutory order has the alternative 
remedy of challengmg the order in an appeal from the final decree under see 105, or if he 
has the alternative remedj by way of suit, the High Court should not m the eiercise of 
Its discretion interfere m revision with such order, the power to interfere being exercis 
able only where there is no other remedy For instance, no appeal he* from an order of a 
District Court made on appeal granting a temporary injunction [s 101 (5)], further, any 
error m such order cannot be objected to in an appeal from the final decree as it cannot 
possibly affect the decision of the case within the meaning of sec 105 , nor does a suit bo 
to set aside such an order , the High Court may tlierefore interfere in revision svitb tho 
order (y) Similarly where a Court asks a plaintiff to pay additional Court fee before lus 
suit can be entertained, the High Court may interfere m revision with tho order as the 
order m effect amounts to a denial of jantdicHon (j) But why, it has been asked, and 
asked pertinently m a large majority of cases, should the discretion of the High Court 
be fettered with such a hard and fast rule f Why should the High Court relose to 
interfere »ft eiert/ cast in which the injured party haa another remedy open to himf 
Whv should not the High Court reviac an order even if there is another remedy open to 
the injured party, if its non interference might lead to failure of justice or irreparable 
injury ’ This last consideration has weighed with many judges and it has accordingly 
been held in some cases that the High Court may m a proper case interfere In revisioii even 
if there 19 another remedy open to the aggrieved pwty With these prefatory remarks 
the views of the different High Courts on the subject may now be considered 

Before a Full B“ncb decision of the Allahabad High Court to be presently noted 
it was held by that Court that interlocutory orders were not subject to revision, first, 
because an interlocutory order cannot be said to be a ** tase ’* within the meamng of this 
section, and, secondly, because a party aggrieved by such order, though he cannot appeal 
from the order, has another remedy open to bun under sec 105, namely, to make the order 
ft ground of appeal from the final decree in tho suit («) In Budhu Lai v J/euu Bam (ft) 
decided m 1921, a Full Bench of the Allahabad High Court held that the word “ case 
(v) £ai Mram v Detpn\ni (lOlfl) W ■""" " • 
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in thw section «loe^ not inclinie an i*sup orpirt of that it cloei not therefore mcluclo 


that though the suit proceeds, u puts an end to the arbitration as an effectiTo 
proceeding (d) Again in Uter decisions a single Judge ol the Allahabad High Court 
**' ’ ' '■* 90 decided, as It s irfuatlv 

• hrision Bench has held 
to cross-examine is a 


On the other hand it has been held bi the Calcutta (e). Madras (/), Patna (j) and 


Calcutta and JIadras hare in rerL«ion directed a plaint to be amended reversing an 
order refusing amendment (i) In another ca<e uherc the question was whether an elec 
tion petition was nmintainable at all and the lower Court held that it was, tho Madras 
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exercise of its discretion interfere onl> in cases where there would otherwise he no 
remedy or whether jt may interfere eren if the lojurcd party has anotlier remedy open 
to him by an appeal from the final decree under sec 105 or by way of suit On the one 
hand, it was laid down by a Tull Bench in Shim ^alh^tji v Joma (/) decided in 1883, 
that though the High Court will not ordinarily interfere in reyision with interlocutory 
orders where the aggrieved party has another remedy open to him either by an appeal 
from the final decree under see 103 or by suit, it will interfere if the appeal would mam 
festly be ineffectual and non interference would result in a defeat of law and a grave 
wrong to the aggne\cd party On the other band, a Divisional Bench consisting of 
Sargent, C'J, and Candy, J , held in Jl/ofi/u/ a Aan<i (wi), decided in I89J, that the 
High Court should not in the exercise of its discretion interfere in revision with inter 
locutory orders except in cases where the injured party had no other remedy open to 
him ATo reference w as madein the jndgment to the Full Bench decision in SAiia A ath'iji s 
case The decision in J/otifnf v. Ansa was disapproved by a Divisional Bench of the 
same High Court in Sterttary of Statt v 2iarsibhai (a), decided Jii 103-1 and the Court 
follow ed the principle laid dow n in the Full Bench ruling In the course of his judgment 
Kojajee, J , observed that the eection did not male the absence of another remedy a 
necessary condition of its applicability. But in a case decided in 1038 another Divisional 
Bench distinguished Seerefary of SinU v AowfiAai on the ground that it involved a 
question of jurisdiction and said that the oven* helming balance of authority is in support 
of the new that a finding on an interlocutory matter followed by an order « nets 
case decided wjthm the meaning of sec 115 and that the High Court will not interfere la 
a case where the party aggrieved has another remedy open to him by way of appeal (o) 

The distinction between the decisions of the High Courts of Allahabad and Lahore 
on the one hand and those of the other High Courts on the other hand a^ to the meamog 
of the term ** case " is brought out by the following c8«e A institutes a suit against 
£ in Court X One of the issues m the suit is whether Court X has jurisdiction to trr 
tie suit The Court holds that it ha# and that the suit must proceed £ applies to the 
High Court for a revision of the order of Court X Has the High Court power to interfere 


result in uiiuei.es&siy 


As regards orders made on an application for leave to sue m formn pauperU, a dis 
tinction has been made by the Allahabad High Court between an order granting the 
application and an order rejtrUng the application An order rejecting the appheat’O”' 
it has been held, amounts to a dtct»ion cf tht case and is therefore open to revision , bu 
an order granting the application is not a decision of the case, but a mere interlocutory 
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order, and it is not tlicrcfore ofcn to rcM^ion (/)• The Rangoon (u) and Bonibaj (v) 
High Courts al'o hold that an order refuMng leave to aue as a pauper is equivalent to a 
ca«e decided and can therefore ho rc\i*ecl In two Allahabad ca«es (ic), however, al«h, 
J , e\pre««ed the opinion that no re\i*ion lies e\en from an order rejecting the apphea 
tion, the ground of the deei'^ion being that it is not a “ ca«c decided withm the meaning 
of this section no opinion was e\presse«l bv PiggottaJ But in a later case the Allahabad 
High Court definitcU resorted to the view that an order rejecting the application, though 
not the decision of the suit, was a decision of a ca<e and therefore open to revision (i) 
The Allahabad High Court has interfered in resiswn when the Court bj not trying the 
question of pauperism has failed to evecisc the jurisdiction vested in it, and has dismissed 
the application after questioning the title of the applicant (y), or the merits of the ea«e (s) 

Even if the section applies to interlocuton orders, no High Court will interfere 
in revision with an order made b\ the lower Court deciding that certain evidence is 
inadmissible (a) 

Alternative remedy by way of suit or otherwise, — The powers conferred upon 
the High Court by this section are discrctionarj Hence though a partj maj not base 
a remedy hv waj of appeal, the High Court ma\, in the exercise of its discretion, refuse 
to interfere under this section if there is any olhtr rtmedy open to the partv “The 
special and extraordinary remedy b\ inroking the revisional powers of this Court should 
not be exercised unless as a last resource for an aggrieved litigant ” (6) “ The recog 

nued rule [is] that if a party to civil proceedings applies to us to exercise our powers 
undera [115] he must satisfy us that he has no efherrrmrdy open to him under the law 
to set right that which he says has been illegally or irregularly or without jurisdiction 
done by a subordinate Court” (t) The other remedy open to the applicant must lo 
a certain and eonclusiie remedy allowed by law 

Upon the principle stated above no application will be entertained to revise an order 
made under 0 21, rr CO 01 or 02 (Code of 1082 es 2$U 281, 282] for though no appeal 
lies from such order, the party against whom the order is made has a special remedy 
by way of suit under 0 21, r 63 [Code of 1883, s 283] (d) Similarly no application 
TV ill be entertained to revise a decree pns<cd m a suit for possession instituted under sec 0 
of the Specific Relief Act, 1877,forthoughnoappealliesfromadecree passed in such suit, 
the partyagainst whom the decree is passed is not precluded from instituting a regular 
suit to establish his title to possession (e) But if the remedy is a doubtful one the 
High Court may interfere by was of revision under tins section (/) And even if the 
remedv is certain and conclusive, the High Court may in an exceptional case interfere 
by way of revision under this section fy) “No doubt the ordinary rule is that where 
an aggrieved parts has other rcmnls available this Court is unwilling to interfere but 
it IS unquestionable, that even if there le such remeily, this Court may interfere m 
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exceptional cft«e9 ” (A) Thm 'whero the lower Court refused the application of a decree- 
holder for rateable distribution imtlersec 73 on the ground that there avas another pro 
perty of the judgment debtor aaaiKble for the satisfaction of his claim, the High Court 
of Madras interfered on revision under this section, though the applicant had clearly 
a remedy bj suit "Miller, J , said “1 do not depart from the new . . . that 
where a party has a remedy elsewhere than m the High Court, the High Court should 
not except in special cases interfere under (this section] But hero we have a case m 
avhich there is no doubt as to the rights of the jurties, and no remedy if I do not interfere, 
except atnil lo uAic/t Mere riia&enoffe/enec, and which therefore would merely multiply 

proceedings In such a caso the les«er evil, at any rate, is interference under [this 
section] ” (») V hen the Court on an erroneous rtewof the law refused to proceed mth the 
suit until the Court fee was paid, the Madras High Court interfered with the interlocutory 
order as this asould give more complete and efficacious relief and avoid unnecessarv hard 
ship and multiplicity of proceedings (j) In a Patna case, Manuk, J, said “I\hen 
the High Court can by 2 nterfenog vmler acettoa 115 m appropriate cases termmatt the 
litigation the mere fact that another remedy hp suit only lies should not per sc be a reason 
for non interference ” (I) The following are instances of exceptional cases which have 
been held to justify rerision although a rcmeily by suit was available an order refusing 
to ini^uire into an objection to an attachment when the applicant was under the imprc' 
Sion that the attachment had ceased and that it was not necessary to file a suit under 
0 21, r 63(0i an order dispossessmgajudgnent debtor under 0 21, r 08, although the 
decree bolder purchaser bad agreed to allow him to remain m possession (m) , a decree 
tinder see 0 of the Specific Relief Act, 1877, when the Court bad no jurisdiction at all, the 
summary suit being barred by the provisions of the Agra Tenancy Act (n) » when lb® 
Court actually refused jurisdiction to entertain an application for review based on an 
allegation of fraud (a) Accordingly the Allahabad High Court interfered m revision 
with an order refusing an amendment, although the order could under seo 103 hare 
been made a ground of objection m appeal (ol). Exceptional cases are so numerous 
that a Full Bench of the Allahabad High Court has said that it cannot belaid down as 
a general proposition that the High Court has no power of interference when there ti 
another remedy by way of suit and that each case must be considered on its merits (p) 
Whether High Court may of Its own motion call for record --The 
powers of revision given by this section are very wide, and the High Court may oj \ s 
ou.n snolion call for any record under this section, if it appears desirable so to do to that 
Court (j) It IS not necessary to fbe exercise ol its powers under this section that it 
should be put into motion by the party aggrieved by the proceeding complamed of 
It has been so held by the High Courts of Calcutta, Allahabad and Jfadras {') 
a Bombay case, however, where a Collector applied to the High Court to revise a deei 
Bion of a Mamlatdar, the High Court decimed to interfere, stating that m si’ doing it 
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“Case" — Tlic word '‘ca«e” is more coraprehcn«i\c tbin the word “euit” In J 
a ca«e before the Judiciil Committee (t), the question arose whether proceedings by 
petition to a Civil Court in a matter under s 10 of the Keligioiis Endowments Act 20 
of 18C3 constituteil a “cn«e" within the meaning of this section Pealing with that 
question, their Lord'hips said “ No definition w to be found in the Code of the word 
•ease’. It cannot, in their Lord'hips view, l>e lonfined to a litigation in which there is 
a plaintiQ who seeks to obtain particular relief in damages or otherwise against a defen- 
dant who is before the Court It mu»t, thej think, include an ev parte application such 
as that made in this ca«e, praaing that persons in the position of trustees or officials 
should perform their tnist or discharge their official duties" The word “case” al«o 
includes proceedings under the Guardiansand Wards Act, 1800, Probate and Administra 
tion Act, 1881, Succession Certificate Act, 18S9, Provincial Insolvency Act, 1920, etc (h) 

The I-ahore High Court has held that an oritcr under a 19 of tho Arbitration Act, 1899, 
staying a suit is a ca«e decided under a special Act and is open to revision (t) The 
passing of an ex parte decree is deciding a “ ea<e ” (le) , but it is not settled whether tho 
making of an interlocutory order is «o See note above “ Interlocutory orders ” 


Subordinate Court. — The High Court has no power of revision under this section 
unless the case is decided hy a “ Court ”, and further, it has been decided by a Court 
“ subordinate ” to tho High Court A Court auborduute to a High Court is one over 
which the High Court has appellate jurisdiction (r). A District Regutrar is not a 
" Court ” within the meaning of this section (y) Nor is the Rent Controller of Rangoon (r) 
Nor IS a District Judge acting under s 4 of Bombay Act 12 of 1830 (a) The Chief Judge 
of the Small Cause Court at Bombay acting under the powers granted to him by ss 33 
or 216 of the Bombay* Municipal Act. 18S9, is not a Court subordinate to the High 
Court of B-imbay (6) Nor u a Distnet Judge actmg under s 23 of the Bombay Dutriet 
Municipal Act, 1873, a Court subordinate to the High Court of Bombay (c), nor a judge 
acting unde* a 15 of the Bombay City Municipal Act, 1025. (d) . nor a Chief Judge of 
tlio Small Cause Court at Rangoon acting under powers conferred by sec 14 of tho 
Rangoon Municipal Act, 1022(e), nora District Judge gmng an opinion under the 
Mandalay Municipal Election rules (/) Tbc Chief Judge, Small Cau<c Court, acting 
under tbs 3Iadras City Municipal Act (g), or exercising powers under sec 15 of the 
Rangoon Rent Act, 1920 (A) is a persona designata and not a Court aubordmate to the 
High Court A Full Bench of the Madras High Court has held that the High Court 
has no power to revise orders passed bi a Board of Revenue under a 1 1 (i), or a 205 (y), 
of the Madras Estates Land Act 1 of 1903 An order of the Calcutta Improvement 
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Trust Tribunal acting as a Court under the Land Acquisition Act is subject to 
revision (1) A District Judge acting under e 67 of the Madras Local Boards Act U 
of 1020 has been held to be a Court vnthm the meaning of this section (/) In this 
case it was said that the use of the term ‘Judge ’ instead of ‘Court ’ is not sufficient 
to imply that lie acts os a persona designata But in the ease of Sholapur .Mumctpnhli/ 
V Tuljaram (m) Patkar, J , said that uhen s Judge or presiding officer of a Court, as 
distinguished from the Court itself, is directed to perform anj function of an authority 
created by statute he should be considered a persona designata and not a Court 

The High Court of Xumaun is not a Court subordinate to the High Court of Allaha 
had But the Court of the Restdent at Aden « subordinate to the High Court of 
Bombay jn reference to cases to be staled by the Resident for the decision of the High 
Court under s 8 of the Aden Courts Act 2 of 18C4 (o) The Bombay High Court has 
therefore jurisdiction to revise an order of the Judicial Assistant at Aden (p) His 
Bntannic Majestj s Courts m Z'Uizibar are also subordinate to the High Court^of 
Bombay {7) A Collector evercisingjudiciftf functions under the Bombay Mamlatdars 
Courts Act II of 190G is a Court within the meanuig of this section (r) And so is a 
Civil Court acting or purporting to net under the provisions of s 10 of the Religious 
Endowments Act 20 of 18C3 (») It has been held by the High Courts of Madras, Allaha 
bad and Bombay that when an application is made to the Collector for a reference to the 
Civil Court under s 18 of the Land Acquisition Act, 1801, and the application is rejected 
the Collector does not act as ft Court and lus order is not subject to rension by the Hi^h 
Court (1) A contrary vieiv has been taken by the Calcutta (k) and Lucknow (i) High 
Courts Tho Patna (ic) anj Calcutta (x) High CWrts hove held that a Collector acting 
under the second proviso to s 49 of that Act is a ‘ Court,” and an order made by hifli 
refusing to refer to tho Cinl Court a question under that proviso is subject to renaion 
by the High Court The High Court of Calcutta has held thvt a Collector acting under 
all of that Act is not a Court ”vnthin the meaning of this section (y) 

Decision of a single judge of a Chartered High Court —A Judge of a chartered 
High Court sitting alone is not a Court subordinate to tho High Court, but performs ft 
function directed to be performed by the High Court , there is, therefore, no revision 
from bit decision under this section (:) 


Decision of a single Judge of the chief Court of Ondh —The Court of » 
Judge of the Chief Court of Oudh sitting to Lear and determine a suit of which the value 

"{*)” Adlar V nadha (1332) 86 Cvl VV 370. iVoia t r Jwi (105i) 5* All 232 

139 I C Igo, { J2) A C 660 { S >| A A 598 ItalkruliM v nelollectof 

(A Ilniinfnmts J/irtAu (1923) 46 3Iad 636 o/ ilomhny (1 9 > )) 4 7 Horn 6J9 { i; 

"1 I C 1039 ( 2})A VI 102 Ahatmiy 3oJ (21) A il 290 

2 (som (IQ^S) 46 JIad J23 72 1 t- 902 Aemfary c/ State (1932) 51 AU- 

(23) A VI 254 141 1 C 537 (32) A A 563 

(m) (1931) 5 j llom 544 134 1 0 1240,(31) /„) AJmtmiitrnlor General of Senial v 2/< 

V B 532 ^ Lernl tezmtilion Collector (IW) 1- ^ 

(n) Sadiir Singh v Amnr Sugii lllllft) «» Xft j W », _41 
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citing hoirever the overruled case *' 


(t) AriaAi < 2)r« V T/e Land 

tolled e of I ulna (1912) 10 C 'V 
327, 13 I C 4‘0 

(r) DftluhJidia ‘Heani ^arigalion Company y 

Seeretar/ of Stale (1911) 33 taL • 
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IS more thnn Rupees five Iftcs as prondod bj see *? of the Oiidli Courts Act 4 of 1925, is 
not a subonlmstt Court to the Chief Court which is the High Oiurt referred to therein 
and, thenfoie, no revision lies against its order (a) 

“ Jurisdiction ” — jurisdiction has been explained in the notes to s 2! The ex- 
pression “ jurisdiction ’ is not confined to the jurisdiction to enlertsin fl suit or appeal. 
A Court maj have jurisdiction to entertain n suitor appeal, and jet it maj have 
no jurisdiction to pass a particular order m the suit or appeal If it does go, the case 
13 one under clause (a) of the geetion, and the High Court is entitled to interfere in 
revi'ion This follows from the rulings of the Judicial Committee in Lochmi Xiiratn v 
Bnlmalund (b), dealt with in the note below ' The same topic continued, ’ and in Birj 
Mohun V A*ni Umn A ofA (c) 

Exercise by Court of Jurisdiction not vested in it by law —If a Court 

assumes jurisdiction uhicb, by reason of the pecuniary or territorial limits of the juris 
diction of such Court or by reason of the subject matter of this suit or other proceedings 
initituted in it, is not vested in it by law, the High Court to which such Court is sub 
ordinate has power under clause (a) to interfere m revision under this section It will 
not, bowel cr do so unless the facts from which aJisenee of jurisdiction may bo inferred 
are patent upon the face of the record (dj Sirodarly the High Court has power to 
interfere m revision under clause (a), if the loner Court decrees a suit for possession under 
s 9 of the Specific Relief Act when the plaintid has not been dispossessed otherwise than 


or if the lower Court demands search fee on an application for copies of records m addi 
tion to the stamps for copies (i) When an insolvency Court ordered a distribution of 
assets after the insolvency had leen annulled, the Court was held to have acted without 
jurisdiction (y) The rules of the Calcutta High Court empower a tingle Judge to hear 
rcTi lonal applications m cases of the value of Its I 000 and so when a single Judge 
granted a rule for revision of an order in a suit of more than that value the rule was dis 
charged for want of jurisdiction (X) 

hor other cases under this bead see notes below, The same topic contmiir 1," 
and • Wrong decision of lower appellate Court as to jurisdiction of trial Court ’ 

Failure to exercise Jurisdiction — Where a Court having junsdictim u/ 
act m a matter declines jurisdiction, clause (b) applies and when a Court refuses to fu r 
cise a jurisdiction vested m it by law under a misepprehension of the law or an « rr> iittrw 
construction of a statute the High Court will interfere in revision (I) TIiun hIim 
C ourt has jurisdiction to accept a plaint (m) or to execute a decree (n), or to it m lU 
judgment (o), but refuses to accejrt the plaint or to execute the decree or to v> >> < 
judgment on the ground that it has no jurisdiction, the High Court will <> u . 

this section \\ hen a Subordinate Judge refused to allow an assignee to (-*«•/ i. 
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«ui 1)0 recorded, this was said to be no order at all end the Court was directed in rerision 
to hear and dispose of it on the merits (q) Similarly where a Court refused to confirm 
a sale under a 312 of tho Code of 1882 Jnow O 21, t 921 beliering that it had no power 
to do so if the purchaser objected to the fiftle on the ground of misrepresentation, it was 
held by their Lordships of the Pnv^ Council that the case was one in which the Court 
hadfailed to exercise a jurisdiction icstedio It bylaw*, and that the decision was therefore 
subject to revision under the present aection (r) Again when a Court refused to enter 
tain an application to fict aside an cs parte decree under 0 34 r C, on the erroneous 
ground that it was an execution proceeding the order was subject to revision (») The 
rejection of an application for fixing a standard rent on the ground that the provisions 
of the Calcutta Rent Act, 1020, were not applicable to the case, is n refusal by the Rent 
Controller to exercise a jurisdiction conferred upon him bj the Act, and is accordingly 
a proper case for interference under this section (/) An order returning a memorandum 
of appeal for presentation to another Court is also open to revision (u) Interference 
under this section is also appropriate where a Court has no discretionary power to refuse 
a relief but refuses the relief, hebeviog thet it has a discretionary power to do so Thus 
where a Court refused tho application of a decree holder fora rateable distribution under 
B 73 though according to Us own finding he was clearly entitled to soeb distribution 
on the ground that there was other property of the judgment debtor available for the 
satisfaction c f his claim, the High Court of Madras interfered under this section (v) Sut 
where a Court has a discretion in a matter, a wrong exercise of such discretion is not a 
proper grourd for interference under this section (w) 

For other cases nndet this head, see notes below, ' The same topic contmued, 
and R rong decision of lower appellate Court as to jurisdiction of trial Court 

Where a Court In the exercise of Its jnrisdictloa has acted Illegally or 

with material Irregularity —Cl (c) of the section contemplates cases other 
than those referred to in cIs (a) and (b) This clause clearly excludes clause (b) for a 
Court cannot refuse to exercise its jurisdiction and act in the exercise of it wit 
material irregularity (x) The clause refers to cases where the Court having j«^«sdicho* 
and exercisinq tl has acted illegally or with material irregularity in the exercise of sucii 
jurisdiction (y) The words acted m the exercise of its jurisdiction illegallj or with 
material nregulanty, have given nse to a conflict of decisions It is therefore best first 
to state how* much is settled law, and then to deal with the various interpretations put 
on the words ‘ illegally and ‘ with luatenal irregularity by the various High Court* 

What is sot illegality or material Irregularity— ft n settifd eunt/ii be 

on a point of law that where a Court hot junsdictioa to determine a question and 
it defcmines that question, it can«ot he snid ttoC »{ has ncted ilUgnlly or with rnatenal 
errfgulaniy leeause it has come to an ttroneous deetston on a question of fact or eten oflau 
—•The leading case on the subject m Amir Ilaasan K/an v Sheo Balsh Singh (*) 

(p> Item Satai v iTadan iol (102© <8 AU | 88 3Iad S3J 41 C B09 
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dociJed bj tbcir Lorddiip^ of the Pnry Council m 1884 In that ca^e jt was 
laid down bj their l.ordships that uhero a Court has jurisdiction to deciilo the 
question before jt and in fact decides the question, it cannot bo regarded as acting in 
the esercise of its jurisdiction illegally or with material irregulant 3 , merely because 
its decision ts erroneous Tho mere fact that the decision of tho Court is wrong 
affords no ground for the interference of the High Court under this section In 
the course of the judgment, their Lordships find “The question then is, did tho 
Judges of the Lower Courts m this case, in tho exercise of their jurisdiction, act illegally 
orwith material irregularity It appears that they Mrf perfect jurisdiction to decide the 
question which was before them [namely, whether the suit was barred as res judicata], 
and thej did decide it H’Ae/Aer they decided it rightly or iirongly, they had jurisdiction 
to decide the case , and even if thej decided wrongly, they did not exercise their jurisdic 
tion illegally or with material irregularity “ Follonmg this decision, it has been held that 
the High Court will not interfere under this section, merely because the lower Court 
allowed an application which w as barred by limitation (o), or wrongly decided that a suit 
was barred by limitation (6), or that it was barred mtcs judicata (c), or because the lower 
Court proceeded upon an erroneous construction of the sections of an Act (d), or 
misunderstood the effect of a document in evidence («), or excluded evidence which it 
ought to have admitted (/) except where such admission was in direct contravention of a 
statutory provision (y), or held, though incorrectly, that there was no relation of landlord 
and tenant between the parties to a suit or proceeding (A), or that it was not necessary 
•to give notice to a railway company under sec. 77 of the Railways Act (i), or that the 
procedure under sec 61 of the Presidency Small Cause Courts Act was not followed (j), 
or that an application to set aside a sale was not timed barred (A), or that it wrongly 
applied secs 130 and 131 of the Transfer of Property Act (1) Similarly no revision lies 
from an order passed in appeal reraandmg a case under 0 41, r 23 below (m), though 
such order may be erroneous in law In these cases the Court considered the question 
and came to an erroneous conclusion But if the Court does not adjudicate upon the 
question and entertains an application which is on the face of it barred by limitation 
It acts with material rregulanty and its order is tevisable (n) \\ hen however as in 

the cases previously cited the Court has considered a question which it has jurisdiction 
to decide and comes to an erroneous conclusion that is not open to revision as a mere 
error of law is not an illegality withm the meaning of the section In such cases the High 
Court might well have said in the words of their Lordships of the Privy Council m another 
case (o) “ It [the lower Court] made a sad mistake it is true , but a Court has 

jurisdiction to decide wrong as well as right ” The point was further emphasized by their 
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Lordships ol the Privy Council iii Balaln$hna v iasudeia (p) Deferring to this 
section their Lordships said — 

“It mil bo observed that the section applies to jurisdiction alone, the irregular 
evercise or non exorcise of jt or the illegal assumption of it The section is not directed 
against conclusions of lau or fact mubiehthequestionof jurisdiction is not invohed”(g) 

The rule laid dovni m SaJaLriaktta s case lias been interpreted, or rather applied 
differently by different High Courts This maj be explained bj an lUustration A 
applies under 0 21, r 8D, to set aside a sale in execution of a decree The lover Court 
places a wrong interpretation on r 89, and holds tliat A is not a person entitled to applj 
under that rule, and the application js disniissed A then applies to the High Court for 
a revision of the order of the lower Court Can the High Court interfere in revision ? It 
has been held by the Patna High Court (r) that it can, the reason given being that the 
case 13 one of a re/usal to erertiae a juTtaluUon vested by law in the lower Court, and 
therefore within this section Jn the course of Ins judgment ^fullick, J said “ The 
Court s decision upon the point whether the applicant has the necessarj legal character w 
clearlj a question insolvmg jurisdiction An erroneous decision on a question of law or 
fact n//cr jurisdiction has been once legally assumed would not be a ground for interference 
under section 115 of the Code of Qnl Procedure, but if the decision is the itry bans 
and foundation of jvnadittion in its limited sense as distinguished from powers it at once 
comes xnthin the pumew of the section The judgment of their Lordships of the PHVJ 
Council in £afolrwhn»t V 1 aeudetn isin my opinion authority for this view *’ 
view has been taken bj a I ull Bench of the Madras Hi’h Court (#) These decisions have 
been dissented from by a Full Bench of the Allahabad High Court (<) In the 
Allahabad case Bancrji, J, after referring to s case, said ' In the 

present case the Court was competent to determine whether [A] was entitled 
to make an application under O 21. r 89, and it had jurisdiction to decide 
tbit question, and it decided it adscfscly to The Court may have been 

wrong m its decision, but it cannot be said that in the exercise of its jurisdic 
tion it acted illegally or mth material irregularity in the sense in which those 
words base been interpreted by their Lordships of the Privy Council in the case to which 
I have referred and in earlier cases decided by their Lordships ’ The substantial point 
of difference between these two divergent was is that the Patna and Aladras High Court* 
treat the refusal by the lower Court to entertain the application as a refusal to exercise a 
jurisdiction vested in it by law while tbcH'gh Court of Allahabid regards the refusal as 
no more than a decision, though erroneous on a point of Jaw in the exercise of th^ 
lower Courts jurisdiction There is no difference of opinion between these Courts on 
the point that where the lower Court assumes jurisdiction or refuses jurisdiction on an 
erroneous construction of a statute, the High Court can interfere in revision The 
difference arises on the question — is it a case of a refusal to exercise jurisdiction 
or a case merely of a wrong decision on a point of law in the exercise of the Court s juris 
diction ’ According to the Patna and Madras High Courts, it is the former , according 
to the Allahabad High Court, it is the latter 

Following its Full Bench ruling, the Madras High Court has held that though 
an erroneous decision on a point of lunitatioQ is not a ground for interference 
under this section, the High Cburt can and will interfere if the Small Cause 
Court refuses to entertain an application for retnal of a suit tried 1 v a single judge of that 
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Court, where such refusal proceeds on & wrong view of a question of limitation («) It 
has simihrlj been held by that Court that where a District Judge, on an erroneous 
construction of a statutorj rule, assumes jurisdiction to declare whether a person elected 
as a President oi a Local Board is duly elected or not, and assuming such jurisdiction 
declares his election to be void, the High Court has the poacr to interfere under this 
section (i) The same High Court interfered m revision uherc a Subordinate Judge 
misconstrued the legal position m the ease and refused to release the property under 
attachment as he should have done (ir) , also where the result of an erroneous decision 
was likeh to perpetuate the error and to give nse to a multiplicity of suits not for one 
year but for all time (r) 


The High Court of Calcutta has held that where a Judge has misdirected himself as 
to the meaning and effect of a section or of a rule under the Code, the High Court can 
interfere in revision Thus where a plaintiff was allowed to withdraw his suit under 
O 23, r 1 with liberty to bring a fresh suit on the same cause of action on the ground of 
a formal defect in the frame of the suit afler the suit had been heard and decided against 
him on the merits, the High Court interfered in revision (y) In another case the High 
Court interfered in revision on the ground that the Munsif had not directed his attention 
properly to the provisions of O 21, r CO («) A Presidency Small Cause Court has only 
tevisional jurisdiction under seo 38 of the Presidency Small Cause Courts Act, and when 
the Court purporting to act under that section interfered on a question of fact the Calcutta 
High Court held that it had no jurisdiction to make the order (a) The Calcutta High 
Court also interfered when the lower Court settled the share which a co sharer landlord 
was entitled to pre empt arbitrarily and without regard to any principle (6) The Oudh 
Court interfered in revision where the lower Court allowed the plaintiff to withdraw the 
suit with liberty to institute a fresh suit, the object of the withdrawal being to produce 
evidence in the new suit which he had omitted to produce at the right time (e) The High 
Court of Rangoon has held that if the lower Court fails to take into account some pro 
position of law or some material fact in evidence it acts illegally and its decision may be 
revised by the High Court but that if the lower Court has applied its mmd to the case and 
duty considered the facts and the law applicable then although its decision may be 
erroneous the High Court cannot interfere in revision (d) 

The same topic eonlinued — The decision in Amtr Ifassun Xhan a case presup 
poses jurisdiction in the Court whose decision is sought to be revised on the ground that 
it is erroneous Hence the principle of that decision does not apply where a Court eirone 
ously assumes a jurisdiction which is not vested in it by law (e) Thus if a Court pro 
ceeding upon an erroneous construction of a section of an Act assumes a jurisdiction 
which IS not vested m it by law, the High Court will interfere m revision and set aside 
the decree of the lower Court as one passed without junsdietion (/) Similarly if a Court 
wrongly decides that a suit is of a civil nature and entertains the suit on that basis the 
decision is open to revision under clause (a) of this section for no civil Court is competent 
to entertain a suit which is not of a civil nature (y) see sec 9 above Likewise if a Court, 
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ptoce«Ln§ upon an erroneous coBstruction of a statute or upon a misapprehcnsjon of 
the Javr declines to esereise a ]u»sdi«tKni vested in it bj law, the High Court has the 
power to interfere under cKu'e {b) of tins section (A) The'*© rcallj ore cases under 
clauses (a) and (h) of the present section They arc not cases under cliuse (c) which is 
the elau«e now under consideration The reason whj these cases are nientioned here is 
that it «as contended in those ca^es that as the assumption of jurisdiction or the refusal 
to rtercKe it had proceeded upon an error cflaie the High Court bad no power to inter 
fere under this section and the deci«ion in Arntr Uo^fan Khan b ca«e was larohed In sup- 
port of that Contention Rat the High Courts held that if the case came under either 
clause (a) or dance (h) it was immatenal that the assumption of junidictton or the refusal 
to exercise it proceeded upon «n error oj lav The High Court also pointed out that the 
basis of the decision in Iwir HaattH Ahaa 9 catenas that the lowcrCourt^ad jurisdiction 
1 1 determine the question before it and that it fi/i4 determined i( and aff that that case 
decided uas that an trroHio i» dtrttion of a case i« ike exercise cf the Court s juri^licUon 
was no ground for interference under this section 


A. Court hasaopowtr todisnai-iasuit after the decteo is passed tn the suit If it does 
so the question arises whether the can is one of exercise of jurtsd ction not vested in the 
Court or one of lUegaUrs or oiatenal nrcgulaniv In Laehtni J^aram v halmahtnd (1) 
tbe Judicial Comouttee held that the case was one of esemse of junsdictton not vested 
in tbe Court In that case the High Court on appeal passed a decree by consent for a 
partition upon certain tcrrn» and remitted the suit to the Subordinate Judge for d** 
posal under the decree The plaintiS faileJ to appear on the da> appomfed hv the 
Subordinate Judee to proceed «nh the natter and the Judge disDUSsed the suit undw 
0 17 T J and O 0 r S Tbe plaintiff applied io the High Court la rera/ou Tb® 
High Court decided that the ctse came both under clause (a) and clause (c) ofthis 
section and set asid* the order of the Subordioate Judge and ordered tbe ca*e to be 
restored to his file Tre defendaots appealed from this order to the Privy Oaoiwil on 
tbe ground that the High Court had no power to mterfere m renaion Their I^'rdshipe 
affirmed the decision of the High Court and said Tbeir JboriLhips do not thiah it 
nece-.5af} to det rmine that the ca«« came under para (e)of sec 116 But they thm 
that the rrdor which the Subordinate Judge made was one which he had notjun’d elion 
to make The order it the Subordinate Judge was not merely wrong m Jaw, it 1^®* 
an order which he had ao jurisdiction to make 

Besides the cases toenttoned above there are cases «i which the action of the lower 
Court has Jicen lieJd tiol to amount to illegality or mat rial irreguJarity, e y , fadure to 

1 , j * « j 4> ^ j . L • ksve 


important (fj 


in 

as 


What is Illegality or material Irregularity —^mir HoiMn Khon'9 case decide* 

whot i» not sn illegsiitj or material irreguiantj \i*hat is it then which does constdu*® 
an ille^alitv or material irregulantj wjlbin the ineinmg of this section T The Court* 
have taken Atntr Bason Khan s ease os the hey to tfae solution of this que^ion , hot *’ 
different Judges have put different intetpreUtMiis upon, the ease there arem^ 


ihy Jusotundhu V Jail 

Jtah^raiA «[ it triieoi v (WUI 

IS t M N 8 ^ 10 1 C S'* fleSuK » 
J-*8 85 T t 8T0 

{ 2S) A C 3-0 
d#"*) 81 I A SSI, i Tat el 81 1 C “47 
(21) A PC. 193 


(j) ruhnuy Famprolab ii To”^ 

&8IC 'IS (2I)AB 219 ^ 

{» Banirrs r Ka/aiaev <IS'’V ToJ 6 « ® 

IC »>2 I" )A B JJ9 

(0 Sri«iro«i V 

aSl, 103 1 US77 (27? A il «« 



Kl MMO.N 


ns 7 

iinr .If-tM T- «. 1-. »)- nf-rns .T tl^ •• nJ. -I i I. t» 111 «inr »rr ll r 
I*** ! nc rxntiij’*^ — 

1 n''«<r>l* r»rrTi‘«* « f ii« jori* Ii ti n ill'-.ilh < r « iih tintr 

rul inr^ilunt' rr'«T f nil In «n •rr" f >1 «li 1 *I I I* ' nU I.I rA«n« fil 1 1 P Lin'l 

ctilrTniUtr.! 1 wN (•! »T 1 1 (I I .1 ll H ./xti !!«.-■» \* »r»mM llil« Tm* »l I a. l-^n 

Ml I thut t1 » cj' !• in »|iin«Jinn «li I n ! «*nriir in lli** < < ( |S77 I hit thni nrrr fir*t 

intr>l irr.1 J i il r »ni»n lifts \rt C>J I**? • ll ii «-m>r« t>i jiin«*hfttnn 1 1 I iilr*-A i\ Jirm 
I'Ton ln,| f r > % tl f fir»t i»<> « 1 1 ! «• •nrti tn nn I thit I hr wnnli m »)iir«tiAn mii*t 

irfrr thrrrfATr In * imrihin; c lh*^ tli'n rm r» of j(ifi*<!irii n (■ | 

2 Tbr »or l« rrfrf tof <>nU •nli>tinnii«hivj fn ni rm n o( / nr (« ) 

Tlii« iirw } rr»rrr<li m»inli cn thr wnni iir|p.| In « («trnlln rA*r Irnhin* 
C-J , Mil 'll •I'jTirn tn tnr tl»'t rrrlnn ll» r^n onli I't rnllnl in nul nlirri 
t) r f*ilHrr jtPlirr ( If HUN ) Km l-rTn «lur to onr or olhrr of thr rj pno hirt 
in'liriiix] in limt »rrtiAn If tl rrr «m ftn rm r rommittrtl (l>^ thr ^rnitl Cnu<r Court 
Ju Ijr] It *** nn rrmr f f /tiir «nil not of /«rr, *nil tn int oj'inion Mr Iii4(irr Hctchrr 
hud no jtowrr to intrrfrrr (/>) TIik rirw ii ru| pnrir<l ht thr rrcrnt ilecmon of the 
I’nTv tounril tliAt It i« A mnm.ll inrpiUnlx to drrtdr « ra«e m the aWnce of a 
Tirre«N»rT I'oTtj ( 7 ) 

3 The word* ajiph to vlirro thrrr Ii a tnt/iil iftntg-inl or co»»cioh# rio/d/ion 
Irt a juiije ot a rule ol fnw or prorttfutt (r) A» a2^m%t Uh' Ttew tt hia Keen wild that 
It encrafts upon the IVirj Counrtl rutinc a qiulification lo the cflect tJiat the High 
Court cm interfere under the prc«ent arrtton if the moneoui drcKion l» the reault of 
fonKioui rio/fl/ion hr the lover Court of a rule of lav or promlurr. an<l that the distinc* 
tion It in no ny aamnted >>,t the lanpiase of the section (*) To thit it i« replied 
tliat if the section did not applj to ca*ei where a Judse roniciouil> violated a rule of 
lav or procedure, a loner Court raisht, with impunit;, wilfully durt^artl the deeiiioni 
of the High Court, or eren of the rtiv> Council (i) 

4 The word -1 appi) to ca«ea where the deci<ion complainetl of ii vitiated hj a grott 
ami patpalfe error («) According to thii vie", a miitaVe, though of law, would, if 
grois and palpable, give junidiction to the Court under thii section Hut this view 
runs counter to the I’nr^ Council decision ( 1 ) 

6 The words '* acted illegally ” do not mereij’ imply the committiog of an error 
of procedure such as the evpresston “acted with material irregularit} does” Those 
words hare relation to grois and palpable errors of Subordinate Courts reiuUing in grave 
injustice (ic) 

It will not serve any useful purpose to discuss these conflicting views Suffice to 
saj, as observed by the Judicial Conimilleo in /Ai/alrisAflU T I asi/rfrro (zj, that “ tlie 
section applies to jurisdiction alone, iht irrtgviar exercise or non exercise of tl, or the illegal 
assumption of it The se'fion ls not directed against conclusions of law or fact in icAicA 
the queetion of juneiliclion is nof intolitd" 8 ee note above, “ Jurisdiction ” 

(m) llajnl Ram T JImi lal (t88») 7 AD 378 

ilajami Kuar v ilinu Rat (1888) fl All 

111 

(n) Enslamma v Chapa (1891) 17 MM 410 

414 415 

( 0 ) Kmtamma v CAa;in lupra 

(P) * ' 

(1) • I (s) 

(rl I (ir) Jo9«nneHa V. faliiA Chandra (1924) 51 Cat. 

< I I 690 88 1 C 438 (21) AC 643 

(r) (IfllT) 44 I A 261, 267, 40 Usd 793, 799, 

40 I C 650 


(I) - . 

(') 


( 1 ) Krvtamma v Chappa (1891) 17 SIM 410, 
420 
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Harjng notoil the different interpretations put ujwn the words In question we 
proceed to note some of the decisiona reported on the subject 

It IS an illegality to frame an issue on a point of fact espressly admiiUi by tbe 
defendintandtodismL'stheemtonlhcgroTOidt&attiiefacttsnot proved (y) Simdarlv 
It IS an illegality, if a Court passes a decree on an unstamped hundi Tbe Stamp 
Act cTpresoIy provides that an unstamped hundii thnll not lie acted upon (s) [see Stamp 
Act II of 1890, s 35] It is an illegality, if the appellate Court calls in question the 
admissibilitj of a document not duly atampet! after the same has been admitted m 
evidence in the Court of first instanco,sucha course is manifestly against theprovi-uons 
of the Stamp Act by which it is enacted that when an instrument has been admitted in 
evidence, such admission ehall not be called in question at any stage of the same suit {«) 
[see Stamp Act II of 18Q9, 8 35] It is also an lilegalitv to pas? a decree where 
there is no evidence at all to aupport J» (h> or nhere the evidence w obviously value 
iessfcj or to decide a ca«e on personal inspection of the subject matter of the suit 
ignoring the evidence on record (d) It is an illegality to attach in execution of a decree 
the tools of an artisin contrary to see CO of the Code f«), or to attach money in a provi 
dent fund regulated by the Proridtnt Funds Att (/) It is an lUegabty when the Court 
dismissed an application to set aside a sale under 0 31, r 89, merely becsu«e the names 
of all the pu'chasers had not been shewn in the application (?) It is also an iHegshty 
to include in a decree co^its which aro not legally taxable (h) 

It is a material irregularity if a decree is passed in a suit id the absence of a party 
la whose absence it could not possibly bo made (i) It is also a material jrregulanty 
if a Court, taking a mistaken view of thoquc«cioa at issue proceeds to determne an issue 
which does aot really arise in. (bo case and bases its decinon of tbo case os a deternunft 
tioa of that issuo(j) It is also a material irregularity totreat tho delivery of a sufluno°* 
by post to a person who was not shown to be the defendant as good service, and to ra« 
a decree expirte against the defendant on that footing (i), or to attach in ejecutionofa 
personal decree against a defendant property which h« holds as trusltt for another (fj » 
to transfer a suit on application under sec without noticctotbe opposite partv(m)» 
or to make an order against a person without bearing hint (>ij or without giving the parties 
an opportunity of examining or cross cxamimogan expert on whose report the Court has 
rched (o) St la also a njaterial irregulanty for a Court to deciino to go into evidence 
when required to do so and to proteeU to dispose of the suit upon the pWdmgs or upon 
allegations made in a petition (p) or to refuse to draw up its own decree, whether it 
be preliminary or final (g) , or to refuse to grant a cretificate for a refund of Court fees 
paid on a memorandum of ajipcal when a case » remanded under 0 41, r 23 (r) [Court 


o) 


rAii/feaVv loXih’Xor, (19Sa> ta Horn I fl) ASawm? v (IW8H- 

B17 Slvop^atad v Tfio m {•* iigtSf 4S I 45 t C 652 



I’.KVIiION. 


nso 


»n »I ji’h i« ti -t »r I 1*" t'’ *1 c»». or In Oi'f'V'f'J if ^ |rriit-i»i n« <• f il f I'n 
.\rl an 1 to fU'f t}i«' l-’ir Inn . f fan* •r»nc <11 f r to < 1^1 Jo « ra*r <in * 

point f f (»ft f)'H r»i»~l in If o f Joaiim?* («) Itnt if 1f»«* Ininlrn <‘f j nw f i< j !»r»Nl iipin iho 
»Tonc plln^ tlio Uifh < » ill n >t »nl*7f*T<* if tin* iiTC.:nUnt t ij -o-* n t Ion I t«> 

(rl It !• « fnHtoTiil ifTrfnlnntT to inta kr tfi** inliofml jiifi«'Iiott in « hon thorri 
j« * »pr»ri‘jr firriTiM m ID 1 lio • <»lo [ »r) \\ liotr »n tpj iKiiInn i« mil'' li> pot a*! |o a pitr 

on lor 11 Jl r K^i an 1 it i» f tJionl It nnitlior up] Iioali m njiioh <l >o'* n'l niorr 
tliin CHI' alliii’fiil piriioiil*r« «t im'cnUnti in cnn I iftinj tli'' •il'*. il i* » mairnil 
iiT»volinii to r»fii«o to o n»i lof tfi^ aoron I apl lioAtion f-rl 


Wrong decision o! lower appcllaie Coort as to jurlsdlcilon of trial Coart — 

Til'* 'Hifptjon to Ik* c<in*i loml un 1 «t tlii« liovl i« wln-tlirr tlif* llijh tourt fiai 
Joripcliotinn to interfere' iin'Ier tfii* aeetlnn where the Jower Apjiellate Court eironeouplp 
ileoi lop in the e\erei«e of iti ■dmitteal juripilietmn itti iipf» Hate t'oiirt that the Court 
of firpt in<tanee hi<l or hi'l not ]un«'!ielii>n tnentertain n amt. Cniei nf this ktnil nripe 
when & Court nf fir«t iiKtanee rrlunii a |t»int on the pmimit that it ht< no juri«ilic* 
ti'in to entertain the »uit, an-l the lower apjiellale Court the order of the Court of 

fir«t instance or »'l» n*i/p the onler. Ilai the Ifi-h Court Jiin«rlictinn m auch a caie 
to m i»e the onler of the loterrnp/ipIJnfe Coart f Onthujinint theiferi>ion<o! the Allihaliad 
Jlii:h Court are not attoselher eonai«lent In »<ime ra«ea (y) it was held that tlio error of 
the appellate Court was in the exerci<e of ita junolietmn (o hear the npix'al and (hat 
therefore its onler fs not o|wn to reTi«K>n Hut eren m lhe«e ra»ea the Hish C’ourt rcTcr««I 
the orderofthe Court of fipit instanee allhoufth it mijht have l-een contended that that 
order nai merjetl in the onler of the lower apja'llaie Court (r) In other ca«ca the 
AHabalMil Hiah Court Iim held that the onler of the lower appellate Court crroneouily 
decidins tliat the Court of nr«t in<tanceahould takecocniMnceof aca<e it has nQ)un<dic> 
tion to trj (a), or should not take eopniiance of a ea«e U h comj>elfnt to tr^ (If) laopcn 
to rcripion for it would be anomatoua if an onler made )<} a District Court in ita 
orignnsl jurisdiction were open torcvinon hut not when made in its appellate juriidiction. 
The Calcutta High Court held that the onler of the lower apjieUatc Court » open to 
rerision (e), though an earlier ea<e took the opixisito \icn (if) In Horuhay cases irhero 
the lower appellate Court conlirmed the order of the Court of first instance the 
orders of both Courts were re\er*e<l (<) The Madras High Court holds that the order 
of the lower appellate Court Ls open to reTinon (/) 


Ex parte decree — Tlie Calcutta High Court interfered m rovnion when the lower 
Court professing to act under sec 151 set andean ex parte decree when no case under 
0 0, r 13, bad been made out (y) The AllaliAbad High Court also interfered m such 
a case on the ground that the lower Court had no jurisdiction outside the provisions 


(r) Z P U Chtttyai 

(1931) 9 JUng 71, 13* j L- 7»«, I ail 
A K 138 

(ir) iSallappav Arjgir({ie31) 60 Mid LJ 479, 
133 1 C 205, (31) A SI 701 
(r) iJam Aaron v CirJAort Lot (1928) 48 All 
_ 286, 82 1 C 967 ( 26) A A 305 


(*) 

(w) 


B^*htthar / ra«ad v Raq/tubir 
48 Ail 168, DO I (. 353, ( 26) A A 
See the Judgircnt vt IMoleli, J, id 
168, tupm 


(1926) 

58 

48 AU 


(*) 


(c) ^amiraav foleA All (1005) 32 Cal 116 
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Having noted the different interpretations put upon the words m question, we 
proceed to note some of the decisions reported on the suliject 

It IS an illegality ” to frame an issue on a point of fact cspreasly adm\Utd by tie 
defendant and to dismiss the suit on the ground that the fact IS not proved (y) Similarly 
it IS an illegality, it a Court passes a decree on an unstamped hundi The Stamp 
Act expressly provides that an unstamped hundi tkaU not he acted upon (?) [see Stamp 
Act II of 1800, s 35] It 13 nn illegality, if the appellate Court calls in question the 
admissibility of a document not duly stamped after the same has been admitted m 
evidence in the Court of first instance, suchn course h manifestlyagainst the provisions 
of the Stamp Act by which it is enacted that when an instrument has been admitted in 
evidence, such admission thaU not be called in question at any stage of the same suit {a) 
[see Stamp Act II of 1800, a 35] It is also an illegality to pass a decree where 
there is no e\idence at all to support it (6) or where the evidence is obviously value 
less (c), or to decide a cage on personal inspection of the subject matter of the suit 
Ignoring the evidence on record (d) It is an illegality to attach in execution of a decree 
the tools of an artiaan contrary to sec CO of the Code fe), or to attach money in aprovi 
dent fund regulated by the Provident Funds Act (/) It is an illegabty w hen the Court 
dismissed an application to set aside a sale under O 21, r 80, merely because the names 
of all tho purchasers had not been shewn lo the application (p) It is also an illegabty 
to include in a decree coats which are not legally taxable (A) 

It 18 a' material irregularity ’ if a decree is passed in a suit in the absence of a party 
in whose absence it could not possibly bo made (i) It is also a material irregulatdf 
if a Court, taking a imstaken view of the question at usue proceeds to determine an •'‘SUB 
which does sot really arise m the case, and bases lU decision of the case on a determma 
tion of that issue (j) It is also a material irregulanty to treat the delivery of a summons 
by post to a person who iras not shown to be the defendant as good «ervice, and to pass 
a decree ex parte against the defendant on that footing (k) , or to attach m execution of a 
personal decree against a defendant property which he holds as trustte tot another (1) . w 
to transfer a suit on application under sec 24 without notice tothe opposite party (m)> 
or to make an order against a person without bcarmg him (n) or without giving the parties 
an opportunity of exanunmg or cross examining an expert on whoso report the Court has 
relied (o) It is also a material irregularity for a Court to decline to go into evidence 
when required to do so, and to proceed to dispwse of the suit upon the pleadings or upon 
allegations made in a petition (p) , or to refuse to draw up its oivn decree, whether it 
be prebminary or final (g) , or to refuse lo grant a cretificato for a refund of Court fees 

r I • 1 1 . r\ At , nt FCourt 

of 


O) Ttittui^C \ Zalthman (18S8) 12 Bom I W v CAayantfaM {iyi8j 4- 

817 SIvapratad v !rnct(in</a» (1915) S2 I 45J C 65. 
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ast> 


»n \rl «1 1 h !• n t •! I '' •’r 1'» ih** j"r ti*i n* If*- Tt* I^nry* 

Xft uni to fUf t)o I ’ir l<Ti o! in* »mnff piM v (f) or to fWi I** » r**** on » 

p- int f f f*'-t n >t m Ifio pi'-* Imr* (•) Il«il ff lh** liir«l''n of j-t » ( i* | Unnl wj^^n the 

•Tone i«srl^ Ifo Hufi i o«rt »ill n >< if tlo jfrrjiiUfm i1 -o* n >l loa J (o gn*rp 

tT«ult« (rt It I" « m^tofnJ irrrpil»nt% to infi Kr Ui»» inh<‘rtTit Jiiri*'Ii'-ti 'n whon tiirro 
!• M JrnitlM’n in lh'- t •wlofir) W liOff «T1 •p|!|o*t|nn 1* Rl* !<• In »«-t »«| Jo » Wijo 

unWO 21 . r *'*. •nJiti* f no'll r.| 1 \ iin tli<T h{ j Iii'«|» n hIikIi <I no morr 
lh«n n'o «llitiin»1 }>»riiotit»r« cf im^iUnlt in mn ! irtinj tli>* iil**. it i« n msirmi 
ifTt'T'il'nti to r'fu»o to Of n»i Irr t{ o n I •! I Jiontn n (xj 


Wrong decision of lower appellate Coorl as lo jurisdiction of trial Court — 

Tlio ijuf^tion to l-o ron*i IfTT"! un lor tin* lioi 1 h wJirtlirr tin* High Court liin 
jun« li<-ii n to inlrrfrrr iiti ler th»» »roti tn tlio lower apj'clittp Court crTonr*>u*l^ 

If. in tliP oxoft !•'' elf il« ■ Imittofl jun* lirti >n «« «n n} p Unto Court th/»t the Court 
of fir»t in»tiinrc LmI e r 1 not )un*'iirli >n to rntortain ft mu C a<o 4 of Ihii kind iiri«o 
when II Court of fir*t iii«tiinr- rrtuni^ ft |l»int on the pniund thiit It hni no juri* he 
tinn to ontrrlain the nut ftn'l the lower a| jwllilr ( ourt nj^rint the onler of the Court of 
fir>t in't«nee tr no h the order llm the High C'ourt jiiri* hetK n in euch ft cAie 
to IT\ 1 etheortlef of tlief >rrraj /» Wife Court / tin tliii jmint theilpei«ion«of the \1I-iIiiiImii1 
High Court (ire not nltogeihcr con«>«lent Ineome cft*r«(y) >t wri held that tho error of 
the ftpiiellate Court in the exwi«e of it* jiiri«dietinn to hear the nj jical and that 
therefore its order is not 0|ien to reri«ion Hut e\en in lhe«e ra»eR the High Court nierinl 
the orderofthe Court of fir't in«tanex alihoiigli it might have l^eneontended th*l that 
order was merge'l m the onler of the lower ftt>|<rtUte Court (t) In other ca«es the 
kllaliabad High Court has heM ihst the onler of the lower appllale Court cmneouilt 
deciding tliat the Court < t fir*t in*tancc should takeeogoi«anfeof a inie it has no]uri«dic 
tion to trj (d), or s houl I not take eognuance of a ca*e it >< r<>m|<>i> nt to trs (f>) is ot>cn 
to rcriiion for it woul 1 lie anomalous if nn onler i»Adc li\ a Hi'irnt Court in its 
original jurisdiction were o[>en torevmnn hut not whin maiii in its app Hate jurioLction 
Tho Calcutta High Court h<ld that the onler of llie lower oi>|iollatc Court is open to 
rcn>ion (e), though an earlier ea<e took the op|>o«ile mc» (if) In Homliaj cases \rliero 
the lower appellate Court confirmed tho order of the Court of first mstaneo tho 
orders of Ijotb Courts were reversed («) The Madras High Court holds that the order 
of the lower appellate Court w open to revision (/) 


Ex parte decree — -Tlic Calcutta High Court interfered in res isinn when the loner 
Court professing to act under sec J51 set aside an ex parte decree when no case under 
0 P. r 13, had been ma<le out (g) The Allahabad High Court also interfered ui euch 
a case on the ground that the lower Court liad no junsdittion out«nle tho provisions 


(*) 


(0 

(n) 3launj / a v .IMui c<imt (1920) 4 Bang 
20.. 97 I C 10 ’J ( 20) A K 214 
M L F 11 Chfttyar tirm y n A Bamrrji 
(1931) 0 Hang 71, 134 1 C 741 (31) 

(IT) ■ ^ 


(r) 


<r) 


(I) 

(а) 

(б) 

(O 

(<0 

(«) 

(/) 

(4) 


lltlitthar /ratal v Paghubir (1020) 
48 AU leB 00 1 I Sil (201 A t 58 
See the Judgirent ut Dnnlclt J id 48 AU 
108 «Mpr>i 

JMW Uttlim V ilalarram (1923) 27 AU 
L i 1157,1211 L 478 ( 30) A A 158 
Kam labal v ^rlrmri (1931) 53 AU 75, 127 
1 C 434 ( 30) A A 713 1 B 
7ainiraa V /VilrA Ail (1D05) 32 Cal 148 
Hathira \alh v tm«iA Chandra (1898) 
I C W ^ 028 

ruAmmcTAv llambhal (1891) 15 Bom 148 
\andlal y Auan/il (1928) 30 Bom LR 
13JI 1121 I 734 ( 28)A It 548 
Attkai/yn V ^rrlharamathandra (1910) 

39 Had 19a 18 1 t 555 1 11 MrenaUhl 
▼ AruiiUAaNannyona (1903) 28 Had 221. 
AdUiya > I amatuyim>i/a (1929) 50 Had 
L J 394 119 I C 35 ( 29) A 51 398 
K B Dun y ihamiuJJin (1930) 34 C 
W ^ 419, 128 1 C 91, ( 30) A C 488 
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5 ofO 9, r 13 to direct a ca'e to be reheard (A) In one case the Lahore ILgh Court inter 
fcrecl in revision nhenthe lorrer Court set aside an e« parte decree even thouglithe 
application to set it aside was barred by Lisitatton (•) 


Order refusing review. — Where the lower Court refuses to entertain an applica 
tinn fo' renew ba«ed on an allegation of fraud, the High Court has power to interfere 
under this section (j) The section, however, «loes not apply to an order refusing to 
grant a review (f) When the lower Court has nghtlt refo«ed to restore an execution 
application under O 0 the High Court has no power under this section to direct it 
to treat the application as one in review ( 2 ) 

Order granting review — An order granting a renew mav be set a«ide in 
revision (m) 

Award— bee notes to Schedule II, paras 1, 5 15 and 1C, under the Leading 
Pevision 


Lunacy. — As to the power of the High Court to interfere in Junac\ proceedings, 
see the undermentioned case («) 


No revision from discretionary orders — Tlie High Court will not interfere lo 
revision with an order which it is in the discretion of the lower Court to male (o) unless 
the order is not supported bj any coDSideratioo of justice or by any provision of 
law (p) The lower appellate Court allowed a plaintiff lo withdraw his suit endappesl 
snthout leave to bring a fresh suit on the same cause of action with the result that the 
defendant was deprived of the benefit of a judgment m his favour The ca«e went fo 
the Calcutta High Court m revision hut the High Court while disapproving of the order, 
declined to interfere with the discretion of the Court ( 9 ) 


Canrt fee —4n order demandiogimproper Court fee, if unfavourobleto theplaml^i 
IS equivalent to telling the plaintiff that the Court will not proceed with the trial although 
the plaintiff has in fact paid the proper Court fee It is therefore a refusal to erereue 
jurisdiction and the High Court will interfere revision (r) But if such an order is 
favourable to the plaintiff though it may cause detriment to the revenue docs not 
prejudice the defendant and is no ground for revision {jJ The Calcutta High Court 
has heW that an order that the plaintiff a valuation is correct is not open to revision (0 
But if plaintiff 8 valoation is too low it can be revised, otherwise, sajs the Patna B'gh 
Court, the plaintiff would be able to drag the defendant into anv Court be pleased ju) 


(A) Ham Sarup v Gaya Prantd {1918) 48 AH 
1 5 90 I C 180 ( Sa) A A CIO Kadia 
l/eAon V AbVat Alt (1931) 63 A« 618 
133 I C 129 ( 31) 294 


(l>) Sprd Sadif ^ Ataf Xadrr (1931) 

W % 5 8 1371 t, 519 ( 31) A *- 
(?) Sahebjan Bib, v Oapal (1930) 34 C 
385 137 I C 71 ( 30) A C 4^4^ , 


St 0 
601 
W > 


(0 SaMannrua 
(m) 


(<•) 



nr.vi'JioN*. 


Ml 


Cross raucarrlacc Ct JnsUcC.— The Intrrfrmirr rf Ihe IJijli Conrl nrnW fhi* s, 
N«riinn in the Inurr (VMift !>»• (iM«l ilWiilU or with mutmul irre^itjntt 

»hmjl 1 !«• rrmfineil to whrrr the inn:ii]i|t or inT?iil»nlt WM *iKh n' h* 1 ocra 

»inn«l or Irichl wrA^mn A fiit-iAntU! lAilurr of Justice (r) Hence the jutl^tnenl of 
A tower C<mrt »hou 1 1 not I-' »el a*i le upon a mere teclinieAijlr (tr) 

Dekkan AgrlcaUtirlsis ncllcf Act— Tlie ‘•pecwl .In ije ht* t.v eec m of the 

IVlUn ApneullunM* Ilelicf Act t* of IRTt A reri*i inAl }mwer where a 

fiiJoreof juMiceAppeArttnliAretAVeniJACe The lli;;ti Court |i therefore rcluctAnt to 
interfere where ruth rcTi«ionAl |>owrr« ruflice, t**t will cjo ro in a TAse of penenl 
iTnpr)rtAnce (x) 

PrOTlnClal Insolvency Act— Umler the hn-t to roe 7'» (I) of the I’rovmcwl 

In«ot\enr> \ct, 1**^''. there a xerv wi le |n»weT of Apj>t\Ute onlers ot a l)i*ti»cl Court 
in the e»rrci*e of ln«ilrenr\ ]iin«tielinn ‘w Mull* « Iaw of In*o!rcnc}, jvirs MJ, 
p '»■') The AllAhAl«'l lli?h Court IreAtetl An Applirwiion unrlrr rec II'» of the CjmI 
Proceilure Coile for rrri«ion of An order nude ht a Ihrtnet Ju(!;;e in AppeAl rrfu«ing 
to exten<l the time for An in<nl\ent a ApplicAtion for i]i«ehAr^e, aa one under rec 7'i of 
the Protmcnl Invihenet Actfrl) 

Sanction to prosecute. — Ifa Cinlor a IJetenne Court, artinp under K€ 470 01 the 
Cnmuial Procedure Co<le, prant* or irfuACA An Ap|tieation to i>ro«ecutc a pnrtt to the 
*uit or witne««CA Ijcfore H, ita onler t« A rfecMion of * fa*' within the metning of the jirtutnl 
tteiion The lliph Court, tlicrefore, he* no jurisdiction to interfere under wc 439 of the 
CrirniAot Proerdurt Cat' and to caII for the procccilingA of the lower Court under that 
aection But it ha* {tower under acc 115 </iAm Cv/e aa aI*o undir eec 15 of the High 
Courts Act, 1601 [now s 107 of the Ootemment of India Act 1'>15] to call for the pro 
ceedings and to {vk«s such order as it maj deem e’(|Mdiciit In otiicr wiirds the a{ pli 
c&tion tn (uch cmca lies on the eitif r«\i«KinAl sute of the IIiikIi Court and not on tho 
eriminaf rcvuional aide But the Ihnch cxorciAiag criminal pmsdiction may deal 
with the matter, if authorized to do ao by the Chief Justice under aection 14 of the High 
Courts Act, 1801 [ now s lO'j of tlie Government of India Act, 1015] (y) The rule is 
the same where action has been taken by a Subordinate Civil Court under sec 105 of 
the Criminal Procedure Code (z) Sec also the undermentioned ca«es (a) 

Appeal — By cl 15 of the Letters Patent, as amended in March 1010, it is provided 
that no appeal lies from an order made in theexerci«e of rcMsional jurisdiction Prior to 
the amendment there was a conflict of decisions os to whether an appeal lay to the High 
Court under cl IS of the Letters Potent from the judgment of a single Judge delivered m 
th° exercise of revisional jurisdiction under this section The matter stood thus it was 
enacted by cl 15 of the Letters Patent, as it stooii before the amendment, that an appeal 

(r) Pet Davies J .In ^mramma v CAapatliOt) 

17Ma/1 410 atr 4il hmailiiv SfatUeJ 
(1907) 31 Bum 138 


ttumiilah V Siahr AU (1939) 4 Lack 
Isa ( 2a) A 0 494 Hartndra v Emprnr 
<1013) S3 Cal 63 134 1 C 1063 ( 31) 
AC 604 3 utnaCSandrav D)iaiu(4011> 

SSCal 374 120 I C 561 { 30) A C 721 


(X) 

(rl) 

(V) 
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shall lie to the High Court from the judgment of ono Judge of the High Court or one 
Judgeofanj Duision Court jiurtMWnt to sec 13o/tAe C/inrfer Jet Jxoffsec ISofthe 
Charter Act pro\idea for the exercise bj the Judges of the High Court of the onjinnl and 
appellaU jurisdiction vested m the Hicli Court This gave rj«e to the question whether 
the division of jurisdiction into (1) ongmal and (2) appellate xras exhaustive or not If 
the division was exhaustive, rcvisional jurisdiction must Ic treated as comprised in 
appellate jurisdiction, so that an appeal would lie under cl 15 from the judgment of a 
single Judge exercising revisional junsdietion If t!ie division was not exhaustive so 
that revi«ional jurisdiction was something outside the original and appellate 
jurisdiction, the case would not fall vnthin aee J3 of th CJiarter Act, and no 
appeal could therefore lie under tl 15 of the Letters Patent It was held by 
the High Courts of Madias (&). and Calcutta (c) that the division of the juris 
diction of High Courts into original and appellate was exhaustive and that revnional 
juri diction was included in appellate jun«dict ion, and that an appeal therefore Uy under 
cl 15 of the Letters Patent from an order of a single Judge made under the present sec 
tion, provided such order amounted to a * judgment’ within the meaning of that cUu«e 
The eontrarj was held hy the High Court of Bombay (tf), it does not, however, 
appear that there was any judgment ’ in the Boml'aj ra«e (e) 

Laches —An application for revision will not be entertained unless it is made 
without unreasonable delay (/) 


(6) CAajipanT JfftxfiR (1899) 89 7«1 

jartimv ^2a?'ippa(l912|39Mad 1 81C 
StO Snnmta v itamaiiremi (1918) 39 
Mad SSS 29 I C 818 

(e) ShtvPrclod^ Pam CAun^<r (1911) 11 Cal 
323 23 1 C 977 , 

dhenira (1916) «S CaL 80 33 I C 7l8 


(rf) n>reM V Poi (1898) 2" ®®® 

See aho Jiuar ,dli v (1008) •» 

Ah 133 „ „ , 

(e) See (1911) 11 Ctil 323 83B 23 1 C OiT, 

(/) Durga I raiad v Sleo Chnran (1982) ♦ AU 
181 DaJnaUnd v Shto Join’' <1®''*' 
SAP 128 



PART IX. 


Special Provisions relating to the 
Chartered High Courts. 

IIG, [S ] This Part njipiKs onlv to Ihgli Courts 
\\liirh are or iiny lurcaftor he established 
’ under the Indian High Courts Act 1801, or 
the Go\< rnniciit of liuln Vet, 1015 

Tli<’ »nrl« nn 1 f»urr» or lh«* f» >\«Tnmrnt ol In !»» \ct PH »err n*rrlc<J m 
thr recti n t > tlir \nirn ling \ft H of lt»K 

117. [S 032 J Sa\e as proMded in tins Part or 111 Part 

Articitbo f tae f* ^ *'* rules, the proMsions of this Code 

shall appi} to such High Courts 

Save as provided In this Part —Poo » !.*«» 

Save as provided In Part X — * ijs 

Rales— Pulo# moflni rtilot rontumol in llio tir»t Scliwlute or male un Icr 
fl 12Jor8 I.*3 roca 2(l8) rc« a><o O 4 i, r 1 

118. [S 634] Where any siuh High Court considers 

It luctvsar}’ that n decree passed in the 
for^wmfinmmSrco.'tt cNcrcisc of its ongiinl cimI jurisdiction 
should be executed before the amount 
of the costs inciUTcd in the suit can be ascertained by taxation, 
the Court may order that the decree shall be executed forth- 
ivitli except as to so mucli thereof as relates to tlie costs , 

and as to so much thereof as relates to the costs, that the 
decree may be executed as soon as the amount of the costs 
shall be ascertained by taxation 

119. [s 635 ] Xothing in this Code shall be deemed to 

authonze any person on behalf of another 
to^dressto^/"* ‘ to addrcss tlic Court m the exercise of its 
original ci\il jurisdiction or to examine 
fatnesses, except \\ Iiere tlie Court shall ha\ e m the exercise of 
the po^^e^ conferred bj its charter authorized him so to do, 
or to interfere with the power of the High Court to make rules 
concerning ad\ ocates ^ akils and attorney s 
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120. [Ss. 638, 639.] The following provisions shall 
„ ^ , not apply to the High Court in the exercise 

^ro^1sion^ not applicable to .9. 

M’^LS°ent'“jurisd°cuoa'“ ongmal cml jurisdiction, namely, 

oien scon. sBctions 16, 17 and 20. 


As to Rates not applicable to Chartered High Courts, see 0 49, r 3 

Sub section (2) of this section hy \vhicli it was provided that ” nothing m this Code 
shall extend or apply to anj Judge of a High Court in the exercise of jurisdiction as an 
insolvent Court ” has been repealed by the Presidency Towns Insolvency Act HI of 
K09, s 127 


PART X. 




Rulcsi 

121, [*Vnr] Tilt* rnl(s in tlie I'list Sclicchilc slmll 

Iii\c ofloct ns jf cmctcd in tlic bod}* of 1 
rtwtfinrt ^|j,^ Code until nnnullcd or altered in 
nccordsMte A'ltli the proMsions of tins IMrt 

n p wl q]p of ll i« 1 »rt 11 now Mcppi f* IJ • 13 1 nn 1 III, which cormpon 1 to 
« Cl" irtrii J 3 «nd 4 of tl e Cole* of 1(»SJ 

to •nnulment «n 1 ultomtiom of rulc^ Wi 121 

122. [jNVff Cf S fi52, (irst porn.] H 1 g li Courts 

estsblislicd under the Indian High Courts 
cowVto " Act, 1861, ortlic GoNcrnmcnt of India Act, 
19 Ij, and the Cliicf Court of Oudh, may, 
from time to time after p^c\^ous publication, iniko rules 
regulating tlicir oun procedure and the procedure of the Ci\nl 
Courts subject to their superintendence, and nn) b> such 
rules annul, alter or add to all or an} of the rules in 
the First Schedule 

The nordsandfigurci ortheCoternmentof Indn \ct 1013 were inserted in the 
section by the Amending Act 13 of 1010 Tl e uordi and the Chief Court of Oudh 
were added hr the Oudh Courts Act 4 of lOio 

Rules made under thi# section 1 y the various High Courts are set out m Appendices 
at the end of this work 

Sections 1*” to 128 excepting a I Jo proii Ic for rules to bo ma le by Chartered High 
Courts for regulating their o« n procedure and tl e procedure of the t'i\il Courts subject to 
their superintendence that is Courts »u1 ject to their appellate jurisdiction see High 
Courts Act 1601 s IS and the Gosemmrnt of Ind a Act lOlo s 107 These rules 
must not be inconsistent with the prosisions in the bod} of the Code (see s 128) 
Further they are sul ject to the { resious approval of the authorities mentioned in s PO 
Sec 1 9 provides for rules to be male bj Chartered H gh Courts as to their original 
civil procedure These rules may be inconsistent with the provisions in the body of 
the Code but thej must not le inconsistent with the Letters Patent establishing those 
Courts 

Rules In the First Schedale — Rules made under 8 122 may alter and annul 
the rules in the First &el i lute The \llabalad High Court has framed rules to be a 1 led 
to the rules in O *1 see tpjenlixt Rule] of these rules is inconsistent w th 
tl e First Schedule r le 43 of Orler ®I wl ich by inadvertence i as not altered It was 
held however that the effect was to alter mlc 43 ly implication (?) 


(j) Shnk r //t 


Cha too (m ) 64 All “83 l31 


838 ( 1) A A 567 
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Rules and limitation — Vone of the Courts empowered under this section to 
[ frame rules has power by any rule which it ni'ij mate to alter the period of limitation 
prescribed b} the Indian Limitation Act (A) 

An appellant is entitled ns of right under sec 12 of the Indian Limitation Act, 190S, 
to esclude the time requisite for obtaining copies of the decree or order appealed from 
and of the judgment on which such decree may be or is founded This right is not 
affected by anj rules made by anj High Court that such copies need not accompany the 
memorandum of appeal {ij 


123. (1) A Committee, to he called the Rule 

Committee, shall he constituted at tlie 
In'* ceitMn t0^\71 A\luch IS tlie USUal place of Sitting of 

each of the High Courts and the Cluef 
Court referred to in section 122 


(2) Each such Committee shall consist of the fono\ving 
persons, namely — 

(a) three Judges of the High Court established at the 
town at vhich such Committee is constituted, one 
of whom at least has served as a District Judge 
or a Di\isional Judge for three years, 

(b) a barrister practising in that Court, 

(c) an advocate (not being a barrister) or ■\aLiI or 
pleader enrolled in that Court, 

(d) a Judge of n Civil Court subordinate to the High 
Court, and 

(e) in the towns of Calcutta, Madras and Bombay, 
an attorney 

(3) The members of each such Committee shall be 
appointed by the Chief Justice or Chief Judge, who shall 
also nominate one of their number to be president 


Pro\'ided that, if the Chief Justice or Chief Judge elects 
to be himself a member of a Committee, the number of other 
Judges appointed to be members shall be two, and the Chief 
Justice or Chief J udge shall be the President of the Committee 

(4) Each member of any such Committee shall hold 
office for such period as raaj be prescribed bj the Cluef Justice 
OT Chief Judge in this behalf, and whene-ver any member 


(A) tTartimh V Sheo Pratai 11919) 40 AJt 1 
7 42 It BSS 11 II] r Ab4 I 

Oanngv I 31 li «'/(I010) 8 Biioff 380 


(0 


|2*1 1 181 (30) A B 
ttiflli/Kf (11 

B llaoe IWJlC 1 
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rctirr<5, rc':ipn‘5, dies or cea^^es to iX’sido iti tlio province in 
vincli the Coinmittee was constituted, or becomes incnpal>Ic 
of acting ns n member of the Coinimttec, the said Clnef Justice 
or Chief Judge may appoint another person to bo a member 
in Ins stead 

(5) Tlicre sliall l>c a Seerctar}- to each such Committee, 
wlio sliall be appointed by the Chief Justice or Chief Judge 
and shall receive such remuneration ns may be provided m 
this lichalf by the Governor-General in Council or by the 
Local Go\ernmcnt, ns the case may be. 

The trord* the town vhich h the u^ual |t|«cc of titling of cich o( the High Courts 
referred to in tection 12-. in tub tee (I) were sulxtituted for the words, “ rnch of the 
towns of CAlcutts ^Udran, BomlAr. AlUhnIiad. lAhoro and lUngoon,' by the 
Amending Act 13 of 1910 The words, “and the Chief Court," after the nords " High 
Conrtt, were added bj the Oudh Courts Act 4 of 19i3 


124. [iVcic] Every Rule Comimttcc shall make a 
report to the High Court established at the 
^ ^ town at which it is constituted on any pro- 

posal to annul, alter or add to the rules 
in the First Schedule or to make new rules, and before making 
any rules under section 122 the High Court shall take such 
report into consideration 

The proruions aa to IluIcCommitleoaapplytoruIes to be made under aec 132 Ilulea 
under that section can only be made after the Chartered High Courts Lave taken 
the opinion of the Hule Committee attached to them 


125. [Neivl High Courts, other than the Coiiits 
specified in section 122, may e^ercifie tJu 
ckiStVio powets Conferred by that section m fcU< h 

iwawnei awd swbjeet to such 

in the case of the Court of the Judicial Commissioner of O/n/; 
the Go\ernor General in Council, and, in other tlii 

Local Government, may determine 

Provided that any such High Court may, «fb< i \>h ' 
publication, make a rule extending within tfje i! u , f 
its jurisdiction any rules which have been muU 
High Court 

Rules under this section should not be inconsistent wjib ^ - 
of this Code See sec 128 and contrast sec 129 As to *<.<,• 1 , 
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126. [iV^ejy ] Rules made under the foregoing provisions 
„ , shall be subject to the previous approval 

Buies subject to sanction ^ 

01 the following authontics, namely — 

(a) if the rule is made by a High Court estabhshed under 
the Indian High Courts Act, 18G1, or the Goaermnent of India 
Act, 1915, to the approval of the authority prescnbed by the 
proviso to section 107 of the latter Act for rules made under 
that section , 

(b) if the rule is made by any other High Court, to the 
approval of the Local Government 

The word approval in the section was substituted for the word sanction by 
the Amendmg Act 13 of 1916 

The words and figures or the Government of India Act 1916 were inserted *n 
the section by the Amending Act 13 of 1916 The words and figures the proviso to 
section 107 of the latter Act were substituted for the words and figures section 15 of 
that Act also bv that Act 

Approval —This section requires in the ca«e of rules to be made by Chartered 
High Courts the same aanction as w tequ ted by see 107 of tl e Government of India 
Act 1016 the object being that the rule oiakiog power should correspond with the 
power conferred under section 107 of that Act That sect ion empowers tie Chartered 
High Courts to make and issue general rules for regulating the practice and proceed 
mgs of Courts subject to their appellate jurisdiction subject to the previous approval 
m the case of the High Court of Calcutta of the Oovemor General in Council and m 
other cases of the local Government 


127. [Netv ] Rules so made and approved shall be 
, ^ pubbshed in the Gazette of India or in tbc 

Pub cation o rules official Gozettc, as the case may he, 

and shall from the date of publication or from such other date 
as may be specified have the same force and effect, "vvithin the 
local limits of the jurisdiction of the High Court which made 
them, as if they had been contained in the First Schedule 

The word approved was auhstitute I for the word aanctioned bj tie 
Repeal ng and Amending Act 24 of 1917 sch. I 


128. [iVeiy] (1) Such rules shall bo not inconsistent 
with the provasions in the body of this 
to .tel. rte. Code, but, subject tliereto, may pronde 
for any matters relating to the proceduro 
of Cml Courts 
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(2) In pirticnlar, nml uitliniit jm-judico to tlie generality 
of the ]x>\\er5 conferred l>y •Jiih-'-cctioii (1), sncli rules may 
proxido for all or any of the following matters, namely . — 

(a) the ser\*iee of summonses, notices and otlier process 
hy |K)st or in any other manner citlier generally 
or m any sj>ecified aix'as and the proof of such 
sernce , 

(h) the maintenance and custody, wliilc under attach- 
ment, of hvc-stock and other mo\'able property, 
the foes payable for such maintenance and custody, 
the sale of such live-stock and property and the 
proceeds of such sale ; 

(c) procedure in suits h}* way of counter-claim, and 
the valuation of such suits for the purposes of 
jurisdiction (j ) ; 

(d) procedure in garnishee and charging orders cither 
m addition to, or In substitution for, the attach- 
ment and sale of debts ; 

(e) procedure where the defendant claims to be entitled 
to contribution or indemnity over against any 
person wlietlicr a party to tlie suit or not {k), 

(f) summai^' procedure — 

(i) in suits in w’hich the plaintiff seeks only to 
recover a debt or liquidated demand in money 
payable by the defendant, with or ivitliout 
interest, arising — 

on a contract express or implied , ox 

on an enactment where the sum sought to be 
recovered is a fixed sum of money or m the 
nature of a debt other than a penalty , or 

on a guarantee, where the claim against the 
principal is in respect of a debt or a liquidated 
demand only , or 


on a trust , or 


O') 


59 Cal. tt3J 111 I 


r/iMut i»b> (103-) . 
6,9 1 J3) A C 27 1 


(t) DalmuiunrI v Buitiuloj/al (1010) 46 

(.•I 13 50 I C 51 
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(ii) in suits for tlie recovery of immovable pro 
perty, XTith or without a claim for rent or 
mesne profits, by a landlord against a tenant 
whose term has expired or has been duly 
determined by notice to quit, or has become 
liable to forfeiture for non-payment of rent, or 
against persons claiming under such tenant , 

(g) procedure by way of originating summons , 

(h) consolidation of suits, appeals and other proceedings , 

(i) delegation to any Registrar, Prothonotary or Master 
or other official of the Court of any judicial, quasi 
judicial and non-judicial duties , and 

(j) all forms, registers, books, entries and accounts 
which may be necessary or desirable for the tran 
saction of the business of Civil Courts 


129 . [S 52, third para] Notwithstanding anything lu 
this Code, any High Court estabhshed under 
the Indian High Courts Act, 1801, or the 

lro«rtu7. Govemmentoflndia Act, 1915, may make 

such rules not inconsistent with the Letters 
Patent establishing it to regulate its own procedure in the 
exercise of its original civil jurisdiction as it shall think fit, 
and nothing herein contained shall affect the validity of my 
such rules in force at the commencement of this Code 

The ■words and figures or the Govemioent of India Act 1015 -were inserted m 
the section by the Amending Act 13 of 1910 


Rales as to original civil procednre of Chartered High Courts — 

made under s 122 must not be inconsistent with the provisions in the body of this Code 
Under this section any Chartered High Court may make rules to regulate its o'™ 
procedure in the exercise of its onginal civil jurisdiction Such rules may not be con 
eistent with tho provisions m the body of the Code bat they must not be inconsistent 
with the Letters Patent establishing it The Letters Patent hero referred to are the 
liCtters Patent of 1865 those being the Letters Patent in force when the present Code 
was enacted and not the Letters Patent of 166‘* (I) 

Where a rule has been made by a High Court under this sect on the provisions of the 
Code do not apply Thus the rules of the C^cutta High Court contain provisions for 
default of payment by an auction purchaser at a sale under a mortgage decree on tbe 
original s de of the High Court and therefore 0 21 r 86, does not apply to such sales ('0 
But as the Calcutta rules contain no provision for setting aside a sale on deposit t o 
proMuonsof O 21 r 89 do apply (n) . 

(I) rfowCJla Iv Cal eO^ I 108 l-’S I C 601 f 30) A C 8"J ^3 

008. on 81 I C 1018 (‘•DA t lOJ («) I v <V.o” 

<m) Oo Dat V L thmt Cha I (lOJO) 57 t»l 1 Cal 60 60 I C 400 < "I) A C 160 
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130. 052, 'ccond pnrn ] A IIikI* Court not 

li'^liorl nmlcr tlic Inonn High Courts Act, 1 
r It'OI. or tlic Cioxcnuiunt of India Act, lOIo, 

iT-^nVr* " ' nnv. with tlip prcMoiis npproxal of the 

IxK-al Ooxcriinieiit, nnkc, witli rcsjiect to 
any matter other tlnn procedure, any rule which any High 
Court ‘•o i''tahlishid might, iituUr section Jo or section 107 
resjHctixch of tlio^o Acts, make witli rcsjiect to any sucli 
matter for anv jiart of the territories under its jurisdiction 
wlncli IS not included within the hiiiits of a rrcsidcncx-town 

The word* »nd fipirr* or tlip ( oxemmont oflniliA Act, 1015 were Invrted in tlio 
portion li% the Xmen Imp Act 11 of Ittlf The word* or Mction J07 respectively of 
thoee \ft« were sulMituled for tlie word* of thW Act ' »W> bt that Act 

Tleword aiproval' waa lulntituted for the word “ aanction bj the repealing 
and Amending Act 24 ol is\ 7 , sd, J 


131. [S 652, fourth pnro ] Kules made in nccordnnco 

. , witli section 129 or section 130 shall he 

» no niM published in the (7fl:c^/c 0 / /nrfin or m the 
local ofiicial Gazette, ns the case may be, and shall from the 
date of publication or from such other date ns ina) bo specified 
haxe the force of law 


Date of pnblleatloa —The rules referred to id tbs section I sve the force of law 
from the date of pul licati n {o) 


( 0 ) T V Ian All 6*5 1101 C 710 ( 28) A A *08 
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PART XI. 

Miscellaneous. 


132. [S 640] (1) Women who, according to the cus 

toms and manners of the country, ought 
Exemption of ceruin not to be compellcd to appear in public, 

won en from personal i,, . ^ 

appearance suall DC excmpt iiom peisoual appearance 

in Court 

(2) Nothing herein contained shall be deemed to exempt 
such women from arrest in execution of civnl process in any 
case in which the arrest of nomen is not prohibited by this 
Code 

Appearance in Coart — This section provides for exemption of purdansshm ladies 
from pereonal appearance in Court but not from attendance m Court The ivord appear 
once means that a purdanashui lad; shall not be compelled to come forth into view or 
to become visible to the public gaze The Court therefore has power to order a purdana 
stun lady to give evidence m Court provided she » not compelled to come forth into new 
or to become visible to the public gaze (p) See notes to 0 ‘’C r 1 Persons exempted 
from attendmg Court 

On the other hand the AUahabsd High Court has held that the words personal 
appearance mean personal attendance and that a purdansshm lady cannot be 
compelled to attend Court either as a party eras a witness (pi) 

133. [S 641] (1) The Local Go\ernment may, by 

notification in the local official Gazette, 
exempt from personal appearance in Court 
any person whose rank in the opinion oi 
such Government, entitles him to the privilege of exemption 

(2) The names and residences of the persons, so exempted 
shall, from time to time, be forwarded to the High Court 
by the Local Government and a list of such persons as reside 
within the local limits of the jurisdiction of each Court sub 
ordinate to the High Court shall be kept in such subordinate 
Court 


(3) AVhere any person so exempted claims the pri\’ilege 
of such exemption, and it is consequently necessaiy to 
examine him by commission, he shall pay the costs of tint 
commission, unless the party requinng his eandence pays 
^ich costs 

\<5ee O Jld r 1 - 

‘p>\rrr I"” 


r\l MITION UlOM AlinJST 


•103 


134. [yew] 


tl.n n nn In 


Tlio pitm‘5«nns of «<ctions 53, 57 nnd 
50 slnll npph, m> far as imv ])e, to 1 
all per-ons nrrc^tc<l iiiulcr tins Code 


Thin »octi n i* nnv It » ipi I r« an f miM{ n 


135. [5 ] (1) No Judge, Migistratc or other judi- 

cnl ofliccr shall he liahlc to arrest under 
^>'*1 process while going to, presiding in, 
or returning from, hts Court 

(2) \Vhcre an} matter is pending before a tnbunal lm% ing 
3unsdiction tliercin, or licliCMiig in good faitli that it lias 
sucli jurisdiction, tlic parties thereto, their pleaders, mukhtars, 
re\cniie agents, and recognized agents, nnd their witnesses 
acting in obedience to a summons, shall be exempt from arrest 
under cimI process other than process issued by such tribunal 
for contempt of Court while going to or attending such tnbunal 
for the purpose of such matter, nnd wlnlc returning from 
such tribunal 


(3) Nothing in sub section (2) shall enable a judgment 
debtor to claim exemption from arrest under an OKicr for 
immediate execution or wlierc sucli judgment debtor attends 
to show cause wh} he should not be committed to prison in 
execution ot a decree 


Alterations In the Section — 

1 The v» ord« other than procesa i-wuwl by auch tribunal for contempt of Court 
m 6ub a (2) ha>e been added to give effect to a Calcutta decision (9) 

2 Sub section (3) IS new It las been aubatituted for tho uorda except as 
provided in section 337A sub section (5) and sections 2 jC and 043 ul ch occurred 
at the commencement of sub section (2) in the Code of 1882 

Grounds of exemption from arrest —The exemption here conferred IS not for 
the personal benefit of the individual but for the furthenng of public interests and 
t! e better administration of justice In other words the exemption is not the privilege 
of the person attending, the Court but that ot the Court which he attends If therefore, 
a witness does not be[ eve bona Jide that bis attendance was required there is no 
pruilcgc (r) hor the same reason where a writ of attachment for contei ]t of Court 
has been issued against a party to a suit I e cannot claim privilege from arrest wl lie 
proceeding to Court for the purp se of attend ng the 1 earing of the suit (a) 


While going to or attending and whUe returning from Court —A 1 arty 

tj a suit IS exempt froi i arrest under this section wl le going to or atten ling the C urt 
before wl ich tl 0 auit is pending an I while return ng from such Court T1 e wor I wl ile 


(letM) 13 3U1 151 153 U rtlolijll IR 
Uttt at roliib e| 1 («l b Jl 

Jahit V <. rfrr (IB UJI 1 f U C 90 
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implies that there is a period of exemption and nhat period is reasonable is a question 
of fact to be determined bv the Court in each case (t) The foUoiruig are the leading 
cases bearing on this part of the eection — 

(1) \\ here a pUmtiff who ssas a native of Patna and who had instituted a suit 
in the High Court of Jfadras left Patna on receiving a letter from his solicitors that 
his presence was required and arrived at Madras on 24th October, and the suit haring 
come on for hearing on the 27th of October sras adjourned till the 25th of December 
and he was arrested in execution of a decree against him on the 10th of hovember 
it was held by the High Court of Madras that he aias privileged from arrest {«) This 
decision was disapproved hy the Allahaliad High Court (t) in the case cited in ill (2) 
below, but it 13 m accordance with the decision of the House of Lords in the under 
mentioned case {w) 

(2) A, residing in Bomhaj, goes to Benares to prosecute an application to set 
aside an ex parte decree passed against him by the Benares Court, and puts up at a Dab 
bungalow in Benares On the date fixed for the hearing of the application A attends 
the Court when his application ts heard and (hsmisscd He then leaves the Court 
returns to the Dak bungalon,and thenee proceeds to the railu'aj station sihere he is 
arrested in execution of the decree arfaile actually seated in the tram It is found on 
evidence that A had taken a ticket for AhabaUad when arrested On the above facts 
the High Court of Allahabad held that A a arrest was legal The Court said In the 
present case [A] bad left tho Court and had returned to the place where [he] was staying 
In Benares , he had then left that place and (n as) actually on his waj to Allahabad which 
IS not hu home In these circumstances we cannot hold that be at the time of arrest, 
wasreturRin^iromatiibunalwitbintheneaniogofscction 135 (c) 

(3) The exemption from arrest continues during such period as is reasonably 

occupied in going to attending at, and returning from the place of trial (y) ^ 

there is a deviation, the privilege is forfeited A party to a suit was arrested at an office 
In the same compound as the Court house an hour after the Court had risen for the day 
and as it was not shewn that be oras returning to his residence the arrest was held to be 
legal (s) But it is not a deviation sufficient to forfeit the privilege if the shortest road 
home is deviated from and a less croHdedondmore convenient road adopted (a) 

(4) A debtor who is released from jail under an order of the Court on the ground 
that the order under which he was committed was illegal may he arrested under civi 
process immediately after he « released He la not pmileged from arrest as reluming 
from Court It does not follow because imprisonment followed on an order which 
was illegal that he should be treated when released from jail as returning from 
Court (6) 

(5) A IS arrested in execution of a decree obtained against Lim by 2? and is brought 
before the Court ^Vhlle he is in the custody of the Court s officers he is arrested to 
execution of a decree obtained against him bj <7 A is not exempt from arrest m execu 
tion of C 8 decree It cannot be said that A, whde he was under arrest in execution 
of Bs decree, was aoluntanly m Court m connection mth the execution of Bs 


decree (c) 

(n relarnath T aon<i bhu (ion) IVjm 
6l2 111 r c HI" ( 31) A b 173 
fu) 5 '•It if r fn mnffrr o/(lSs"H JHd 817 
(r) Ard'fbirji \ / nf^nnrfm (1010) S2 All 3 6 
S I C 4S 

fir) rfr$ee\ 7 l•r..l• (1«5B) 5 II I I 61 Hah 
l rt aol 5 p 818 

(j) ArtleBh r)i f 7 i7/yi n iW* (1910) 3* ID 3 
3 11 46 

(v) Appuiamj r Cortntn (I?6S) 4 Jifi H C 


(SI it«»t I ratnd V Emprror (103“) St C " ^ 
JO 1 141 I C 605 ( 33) A C 11 
(•> Vewnrffo in 

Cil 108 inprrory Jl /. rl (lH J) 

All 683 84 1 C 64 ( 24) A A 6 6 

(6) 5 larapan v Parrii A Co (1890) 13 3n I 

ISO 

(cl Oeea/fliamif t Tie f n/on 

(19 1) 4- Mai L J 0 a 84 1 1 
( 24) A M 90 I 
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•* r&niCS ’ — V !»nt In » pnmmw >uil nn W O *17 nf cli^f Irr 
^ ') l« jnvi!(*r«i from nrrr*! thoHph I»«* h*' not «• t*inr<t l<~»ro to ilrfrn 1 the mil ('/) 
An fi<ni«o<l orilrrc'l to ultml » mmin»t Court l« mlill»l to ili<» protection of thi« 
reel, on (») 

Civil process —Till* xw'tion upplirt onl> to «itnr«*M sn I psrtioi •rrc^tctl iitulcr 
«Tit» J ^ C< urt» to ul irh the (oile apptk*« It doe« not »pplj where » pirt\ h 

»rre*te<l un Irr » wnt from a *‘m»U t«u«e Court A» them H no proTi«ion in the 

^m»U C«u«e C<’urt Act corrt^pon line to thi< mvtion (|iie«tion< to exemption from 
arre*t in the ca*e of j>er«on« »rre«teil un let writ* JMueil bx ^raall C«u*c Court* mii't 
l>e po'Tme<l 1 r the principle* of the l-n;;Ii*h law on the nul ject Thej arc rerj much 
the wme a* tho«e aet forth m the prevmt aeetion (/) 

Appeal —'''here a judgment del lor arTe*t<*l in execution of a decree claim* 
exemption from arre«t un ler tin* aeetion, hut the exemption i* not allonecl. the order 
IS one under aec 47, an 1 1* appealal le (f) 


Lxenril n of n cmlirr* 135A. (I) Ko person sliall be liable to 
unTr aiTcst ot (Ictentioii in prison untlcr cml 
chllrroee*. prOCCSS — 

(a) if he IS a member of cither Cimmber of tlio Indian 
Logislntiirc or of a Lcgislatiae Council constituted 
under tiic Goacnimcnt of India Act, during the 
continuance of any meeting of sucli Chamber or 
Council , 

(b) if he IS a member of any committee of such Chamber 
or Council, during the continuance of any meeting 
of such committee , 

(c) if he IS a member of either Chamber of the Indian 
Legislature, during the continuance of a joint sitting 
of the Chambers, or of a meeting of a conference or 
joint committee of the Chambers of which he is a 
member , 

and during the fourteen dajs before and after such meeting 
or Sitting 

(2) A person released from detention under sub section (1 ) 
shall, subject to the provisions of the said sub section, be liable 
to re arrest and to the further detention to which he would 
have been liable if he had not been released under the pro 
Msions of sub section (1) 


This section was added bj i«c 3 of Act 23 of 1015 


(rf) Soortivfro \m tn the mailer el (1860) 5 
CM 106 

(0 Curi/tji y nargotinJ 5 lurk 30S 

1191 P 367 ( 29) A O 4 8 


(/) Sooreitdra \atli ,n the mailer of (I8S0) 5 


(y) Got aftaenmy i 
(to 4)47Mad 
AJI 900 


The Cn on £finl LM 
I J 67S 81 I C 513 ( *’1) 
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136 . [S 648] (1) Wlierc an application is made that 
any person sUall be arrested or that any 
to be arrested or property property shall be attached under any 
d°8trict“““'^**^‘‘ provision of this Code not relating to the 

execution of decrees, and such person resides 
or such property is situate outside the local limits of the juris 
diction of the Court to vhich the application is made, the Court 
may, in its discretion, issue a warrant of arrest or make an 
order of attachment, and send to the District Court mthin the 
local limits of nhose jurisdiction such person or property resides 
or is situate a copy of the warrant or order, together nith the 
probable amount of the costs of the arrest or attachment 

(2) Tlie District Court, shall, on receipt of such copy 
and amount, cause the arrest or attachment to be made by its 
o^vn officers, or by a Court subordinate to itself, and shall 
inform the Coiuii nhich issued or made such warrant or order 
of the arrest or attachment 

(3) The Court making an arrest under this section shall 
send the person arrested to the Court by which the warrant of 
arrest was issued, unless he sho^vs cause to the satisfaction of 
the former Court why he should not be sent to the latter Court, 
or unless he furnishes sufficient security for his appearance 
before the latter Court or for satisfying any decree that may 
be passed against him by that Court, in either of which cases 
the Court making the arrest shall release him 

(4) Where a person to be arrested or movable property 
to be attached under this section is within the local limits 
of the ordinary original cml jurisdiction of the High Court 
of Judicature at Fort William in Bengal or at Madras or at 
Bombay, or of the Chief Court of "Lower Burma, the coyS 
of the warrant of arrest or of the order of attachment, and the 
probable amoimt of the costs of the arrest or attachment, 
shall be sent to the Court of Small Causes of Calcutta, Madras, 
Bombay or Bangoon, as the case may be, and that Court, on 
receipt of the copy and amoxmt, shall proceed as if it were 
the District Court 

Arrest and attachment otherwise than in execntlon of decree —This 

tion present ea the procedure to bo follovocl ^hcre a person is to bo arrested or where 
I ropertj n to be attached otherwise than in execotion of a decree The Court n3»y 
u l procedure enacted in this section attach before judgment J roperty outside t ® 



rowrn ior local GomiNMLNT. 
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IcK'MI m t«cf it» jHn»<liction iin 1 m*% •l•o 1 In W O 21, r rri\ 1 «itli O 3®, r 8, onlcr 
tlerrtnin*! of th»’ (fc) 

Order of BITCSt for conlcropl of Court.— It l.oon hrll m Calcutta that 

a Ju IcP nf tho (almtta Hieh (oMrt rittinc on Ita onjtnil n I** I aa no pnwrr to <lirr<;t 
A inofii««il Court to fxrrutf a » arrant of arfr»l for mn tempt of Court I! it if he pmnfa 
an injunrtion anl tic onlcr i« «li*o1icvrtl !c mat direct the arTc«t and ilctcniion of the 
oiTcn ler un ler O I'* r 2 in «I *fh ca»ellcprc«ent aectinn will apj Ir fi) 

The Mailra* Hifh Court hat hell that when an injunction l«tuc<l I \ a I)ivi«ion Bench 
of tl c Hiffh Court on the \ppellate S le la ditoltet-etl I r a jwilt reti ling in the mofu«iil 
the Bench hat the pnirrr to »en I to the appropriate mofuttil Court tie warrant of arrc«t 
for execution ahctler thi« rection apjliea in terma or not, anil the mofu«*il Court on 
receij t of the warrant mu«t procectl at proTiderl in tint rection (j) In the Madrat cate 
the Court treate<l the ditol>e<l enre of the injunction at ct ntempt of Court It it dilTicuU 
to underrtand wht when an injunction I ad actualU l-een grantetl the Court did not pro 
ceedunderO 39 r 2, m which ca<etliere coul I hate licen no doul t na to the applicabilitj 
of the j re»ent aection to the ca»e 

137» [S 645] (1) Tiic language on the com- 

* mcnccment of tins Code, is the language 

Of .uhordio.i. sulordinatc to a High Court 

filial! continue to be the language of such 
subordinate Court until the Local Government othermso 
directs 

(2) Tile Local Government may declare vhat slinll be 
the language of any such Court and in wimt character apph 
cations to and proceedings m such Courts sliall bo UTitten 

(3) this Code requires or allows an}*thing other 
than the recording of evidence to be done m witing in any 
such Court, such wTitmg may be in English , but if any party 
or his pleader is unacquainted with English a translation into 
the language of the Court shall, at his request, be supplied to 
him , and the Court shall make such order as it thinks fit in 
respect of the payment of the costs of such translation 

Sub section (3) is new 


138 [s 185A ] (1) The Local Go^ernment may, by 
notification in the local official Gazette, 
Power for Local coTem direct, ^vith resDcct to any Judffe specified 

Bent to re<i ire evidence to ,, !/»*■, /> it i 

i>e recorded In Engl sh jn tile notiucation ot lallmg under a 
descnption set forth therein, that e^^dence 
in cases m which an appeal is allowed shall be taken down by 
him in the English language and in manner prescribed 


(A) Firm M S iJ 31 \ ila nj Sttn (1931) 0 
Rang 561 135 I L 326 ( 31) i 11 279 
(0 5ii;amcAarul v Joogut KuAore llV'Si 55 Cal 
777 1071 C 65 ( 28) A C 162 J. MUlm 


d Co V Ojha Aulomcbile Co (1030) 57 
Cal l^SO 130 1 C 2o2 < 31) A C 279 
(j) Adattala V Impenal Bank (ie‘’e) SO Had 
L J 401 95 1 C 196 ( 26) A IL 574 
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(2) Wliere a Judge is prevented by any sufficient reason 
from complying vith. a direction under sub section (1), he shall 
record the reason and cause the evidence to be taken down in 
■writing from his dictation in open Court 


Oath on afBda\lt bj 139. [5 197 J In the case of aay 
to be ad™in.,t«ed affidavit uudef this Code— 

(a) any Court or Magistrate, or 

(b) any officer or other person whom a High Court 
may appoint m this behalf, or 

(c) any officer appointed by any other Court which 
the Local Government has generally or specially 
empowered in this behalf, 

may adimnister the oath to the deponent 

ThcAvorda or other person in cl (b)ftrc new 

140. [S u45 A ] (I) In any Admiralty or Vice Adini 
ralty cause of salvage, towage or colhsion, 
*oh“gV*” Court, whether it be evercising its 

original or its appellate jurisdiction, may, 
if It thinks fit, and shall upon request of either party to such 
cause, summon to its assistance, in such manner as it may 
direct or as may be prescribed, two competent assessors , and 
such assessors shall attend and assist accordingly 

(2) Every such assessor shall receive such fees for his 
attendance, to be paid by such of the parties as the Court may 
direct or as may be prescribed 


141 . [S C47] The procedure provided in this Code m 
regard to suits shall be followed, as far 
^^Muctuaneous rio«ed gg gjjjj made applicable, in all pro 
ceedmgs in any Court of civil ]unsdictjoii 


This section does not apply to proceedings In execntlon —Sec 047 of the 

Code of 1882 as it stood when tl at Code was first enacted ran M follows — 

Tbo procedure herein preAcnbed shall he followed as fftr as it can be made opph 
cable in all proceedings in any CJourt of civil jnnsdiction other than eutia and apprala 
The question arose under that section whether the words proceedings other tbao 
suits and appeals included proceeding m eaecatioa in other words nbetber that 
section bad tho eSect of rendering the proTisions of the Code relatii g to suits appheable 

to proceedings in CTecution of a decree On the one hand tl e High Courts of AHaha 

1 ad (1) and Bombay (/) held that that section applied to applications for execution 


A.fuvot JH» V naia S njt (1885) 7 I ,V5, ' 

S5J iarjB Pra.aJ V iila / o n (1888) tO | moo.w eai 

All 71 folir ul/oA V Thatur I rcrad I (I) P fjaia v J i/ja* (18S") 8 Kom 6S1 
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rf «Wrtw, th»t th** firooclitfr* rrUtins to Miit' «»« to *ppliritif>fn for 

pxtTulion Ot the otlirr h^n<l, tfio Hi?h Court of Cfllcutt-* h<-l l th^t th't rcrfion did 
riot »rp'> to procwlinc* in rxnmtion (m) In tin* rtAtc of •mliontir^ tho I^ojiiUtuns 
intfTTrn**'!. «nd >in ErjUnslion »m *d Ini to tlic rwtton lii tlio Ciiil IVomliirc Co<Ie 
Amrn Jmont Art <• of 1 '• O, v Iiirh ran follon* — 

“ FzpUnnltoTi — T)ii» roction dno« not apph to applirntion* for tho execution of 
decree* nliirh are prorenlinp* in ruita ’ 

Tlic effect of tlie bIkiit Explanation waa to Hiper*e«le, tlie Allahaluid and Itomlmj 
nilinf* al«ie referred to. and to five lepidatire sanction to t lie (.Vilriittn doci*ion 

In the meantime one of the AIUIiaKad oa«c* refemal to al-ove, nnmeli, the ea*e of 
Fahr iiUnh v Thilur Pm»a4 (a), vraa taken up to the I’m j Council, and that tribunal 
held, m the rear that independentla of the Explanation, rec fiJT did not appli to 

application* for execution, but onh to original mattcra in the nature of suits, such as 
procce<linza m probate*. puardian*hip«, and so forth, thua oaemilinc the .Mlahnbad 
ancl Bnroliaa ca*ea (o) Thia deciaion, if it had eome three je.ars earlier, would hare 
ren<lere<l the Explanation unneceaaarj The IVicj Council decMion and tho 
recopnition of the rule that sec. 617 docs not applj to execution proceedings render 
the explanation unnecesaarj, and it has accordingly been omitted jn the present 
section (p) At the same time tno alterations hare been made in the section, namely, 
( 1 ) the words " m regard to suits ” hare been added, and ( 2 ) the words “ other than suits 
and appeals” hare been omitted. In eo doing the Lep*lntiire has non done what it 
could hare done m well in 1 S 02 

The reason why the words “other than suits and appeals * nhich occurred at tho 
end of sec 047 hare been omitted m tho present section is this See G47 applied to 
proceedings “other than suits and appeals ’’ The High Court of Allahabad held that 
applications for the execution of decrees were proceedings “other than suits and appeals ” 
and that sco C47 applied therefore to such applications ( 17 ) On the other hand, 
the High Court of Calcutta held that applications for tho execution of decrees n ere not 
proceedings “other than suits and appeals,” fxin^ proceedings in suits, and that 
sec 647 did not therefore apply to each applications (r) The Legislature adopted the 
new of the Calcutta High Court, and enacted by way of Explanation to the section that 
the “ section does not apply to applications for the execution of decrees u^icA art pro- 
ceedinjs in suds ” It would have been a shorter cut if the Legislature had amended 
sec 647 by deleting the words * other than suits and appeals, as those were the words 
that gave rise to the conflict, instead of adding into the section an Explanation w hich 
certainly was not happily worded t\bat the Legislature omitted to do In 1892 it did 
in 1908 

This section, we have said, does not apply to proceedings in execution (s) Hence 
the procedure proiided in the Code jn regard to suits does not apply to applications for 
execution of decrees The following are the leading decisions on the subject — • 

1 The provisions of ssc 1 1 relating to res judicafa in regard to suits do not apply 
to applications for the execution of decrees But though the*e provisions do not in 


(m) Bunko Betiary V All Sladhub (1601MB CH 

6S0 

(n) (1890) 12AU 179 

( 0 ) Thakur Frasai v Fakir ullah (1«05) 17 All 
106, 22 I A 4* 

(p) nan chatan v ilanmatka (19X4) 41 Csl 
1 4 6, 19 t C 683 Bolasabnmams ▼ 
Sioamammal (1915) 39 JInl 199, SI I C 

tj) Rndha Charan v Man Singh (189l» 12 \U 
392, St P 395 

(r) Bunko B'ha’i/ T A’ti JfailAut (1891) 18 Ctl 


635 p 638 

(«| Ban CAaran v J/anmaiAa (1314) 41 Cal 

1 4 5 19 I C 693 Balarubramania V 

Sicamanimal (1915' 33 llsd 199 21 I C 
32 £n5ui V .4/ailA.j;o (1918) 4 Fat 1.3 
330 47 I C 154 liAolu v /!am tal (1921) 

2 Lah 66, 60 t C 720 ( 21) A L 67 , 
2Unnil 4 AlOhar (1923) 45 All 148, 73 
IC 453, ( 21) A A 460, Aflf«»uira V 
RakA tlJat (1925) 41 Cal J, J 286, 79 I C 

Sal, (2») AC - 

fteasMiiiH (1926) 

TO5 { 26) A C 773 
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(2) Where a Judge is prevented by any sufficient reason 
from compl;j’ing unth a direction under sub section {!), he shall 
record the reason and cause the evidence to be taken doun in 
UTiting from Ins dictation in open Court 


Oath on offldaMt by 139. [S 197] In thc cusc of any 
whom to be administered affidavit Under thjs Code— 

(a) any Court or Magistrate, or 

(b) any officer or other person whom a High Court 
may appoint in this behalf, or 

(c) any officer appointed by any other Court nhich 
the Local Government has generally or specially 
empowered in this behalf, 

may administer the oath to the deponent 

The 'rorda or other person in cl (b) Are new 

140. [S u4S A ] ( 1 ) In any Admiralty or Vice Adim 
ralty cause of salvage, ton age or collision, 
laivagV'etc the Couit, whether it be exercising its 

original or its appellate jurisdiction, may, 
if It thinks fit, and shall upon request of either party to such 
cause, summon to its assistance, in such manner as it may 
direct or as may be prescribed, two competent assessors , and 
such assessors shall attend and assist accordingly 

(2) Every such assessor shall receive such fees for his 
attendance, to be paid by such of the parties as the Court may 
direct or as may be prescribed 


141» [S 647] The procedure provided in this Code m 
regard to suits shall be followed, as far 
MsceUaneous rroMfd gg made applicable, in all pro 

ceedmgs in anj Court of civil junsdiction. 


Tbls section does not apply to proceedings In execution —Sec 647 of the 
Code of 188*' as it stood when that Code was first enacted ran as follows • — 

The procedure herein prescribed shall be followed as far ss it can be made apph 
cable in all proceedings in any Court of civil junadictioa other than au la and appeals 
The question arose under that sect on whether the words proceedings other than 
suits and appeals included proceedings in erecution in other words whether tba 
section had the effect of rendering the pronaions of the Code relating to suits appl cob e 

to proceedings m execution of a decree On the one hand the High Courts of Aliaha 
lad (1) and Bombay (f) held that that aection applied to applications for execution 


(i) rt! I/at Ain V Itam 


.oh (18S4 7 'U I (1800) 12 All 179 Iladha Charan v 

/a l aw 0888) 10 i iwA (1890) 12 All 3»» 

T/aiur JnaaJ (J> PcfaXv 1 Ja* (ISS**) 8 Bom 031 
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of clorfrw thut tf <• ITnr^ I jr»* n*I»tinC lO # »t« « »* •f 1 1 al ’i' to AfiJ 1 ;ttl r< for 
ciooutinn thof??orf»ril tloll,ht irtof (nlniii* t '1 1 t> 4i ll ►or t ion il 1 

n 1 "I ph Jo ]>TT>oor.l nr« In n (hi) In iIim ►l»lo of * ill oriiio< iho I^iiUiiiro 

\t\tor\Tni«l, tin I nn 1 x^Un*lton »«' * IfoiHo tlorocli nix ll o ( ml I roro«l itr' f <xlo 
Atnrn Immt \< t f of I *■ ' J « 1 1 li r*n f Itoxi n — 

/ on — n i« rooljon «! >o« n t •ult iipili'''Ii n« f r the rxmUinn of 

« onro« »} I h nrp jTooporf nc« In ► >it» 

Tho tficot of tl r ftlmi-r I TJ UnMmn |o ► ip*T»r<Ir tl <• \IUhiIrt 1 »n I IlomlmX 
ml n?« »Ikivp rrfrmxl t i nn i to piro Irpi^Ujup rtnotion to ll o ( AlnitlA <lori« on 

In the mpxntimr nno of tl p \llxl aI x I rcfcrnsl t «I«»p nainrh tlcrn"Pof 

fttlir 1 1hh \ Tknl r7rn*'f(n| taken u| lo the I'm x < < linril an I t> at tril imat 
I eld in tl e x-exr I*- IJ tl at m iepen lent lx < f tl e I t] lanxti n tec f 17 ill I not apj I\ to 

Bj I lieation* f r exee Ui n I «t nix t rvinxi matter* in the nature of »uit« iuch as 

jiroreeil ne* in jircliati-* pyarilxan^hip* an! ao (oTtli IhxJ* « xerrxil nj the Wlahaliail 
an 1 llomiutx ca^e* ( ) Tl i* itoeia n if it lal come three tear* earlier xroul 1 haxc 
trn leretl the F x] lanalion unnooeaaara The I*nix touncil deci'ion an I the 
recopnition of the rule tiat »ec 01? «loea not ap| l\ to execution iroceedinjrs ren Icr 
the explanation unnecewarj and it laa aoeorlinplj been omitlr 1 m the preaent 
section (p) At tie aanic lime tiro alterations haxe teen made m the section naineix 
(1) the words m regard to suits haxc been added and (3) thexxords other than suits 
and appeals hare been omitted In so doing tl e Lepilature has noxi done xx hat it 
could hare done as well in 1892 

The reason wh) the words oilier tlisn suits and appeals xrhieh occurred at the 
end of sec 047 haxe been omitted m tic preaent section i« Il is ^c 647 applie I to 

proceedings other than suits and appeals The High Court of Vllahabad held that 

applications for the execution of decrees nere proceedings other than suits and appeals 
anl that sec 647 applied tiereforo to such applications (7) On the other hand 
the High Court of Calcutta held that applications for the execution of decrees xxero not 
proceedings other than suits and appeals 0>ty btxng proceedings in suits and that 
sec 647 did not therefore apply to such applications (r) The Legislature adopted the 
new of the Calcutta High Court and enacted by way of Explanation to the section that 
the section does not appi} to applications for the execution of decrees tcAich ore j ro- 
ceedings in suits It would hare been a shorter cut if the Legislature had amende I 
sec 647 by deleting the XI ords other than suits and appeals as those xi ere the xiords 
that gaxe rue to the conflict instead of adding into the section an Explanation 11 1 ich 
certain!) was not happily xiorded 4% 1 at tho Legislature omitted to do in 1802 it 111 
m 1908 


1 The provisions of sec 1 1 relating to res judicala in regard to suits do not apply 
to applications for the execution of decrees But though these provis ons do not in 


(m) 

{") 

(O) 

(P) 


li) 

(r) 


v yil 3/<uf/iu6 (1831) 18 Cal 
(1890) I" AU 170 

*X 41 f'***5> 17 AH 

nan Charan r Manmalha {191S) 41 Csl 
1 4-5 10 I C s^s yi'iltunOninianHi ▼ 
S^r\ammal (1915) 3S Had 193 "1 I C 


IMha Chnran \ l/a# S ng!> (1830) 1« All 
39 at p 305 

lSu«.\o Effta vy NU ttadhuh (1631) 18 Cal 


(t) nan CAaron v ilanmalha (1914) 41 Cal 
1 4 5 10 I C eS3 italatuAramnnKi T 
iicaranmin/il (1015) 38 Had 199,21 IC 
S2 Lift tv Alalhitfo (1918) 4 Pa* LJ 
330 47IC 154 /Molu i Ram Lalni 1) 
S Lah 66 60 1 C r’O { 21) A L 67 
Rhnrat x Ar^Aar (ig^S) 45 All 148 73 
IC 453 ("3) A A 460 \artndn r 
/falAalJ/ij (lO^S) 41 Cal LJ 286 79 IC 
JSajflftHu/ij r 



410 


CIVIL PBOCEDURE CODE. 


terms apply to applications for execution, they are governed by principles analogous 
to those of resjtt(fica/a See note to sec II, “Orders in execution proceedings,” on 
p 87 above 

2 The provisions of 0 2, r 2 [Code of 1882, fl 43] do not apply to applications 
for execution Hence where a decree awards two distinct reliefs, an application to 
enforce one relief is no bar to a tubsequent appfica/ion to enforce the other relief, though 
both reliefs are awarded bj the same decree (<) 

3 The provisions of 0 9 [Coile of 1882, ss 9C to 109] do not apply to applications 
for execution Hence if the applicant fads to appear at the hearing of the application, 
the Court cannot dismiss the application under O 9, r 8 [Code of 18S2, s 102] though 
It inaj do so under its inherent power («) And where in the exercise of this power an 
application for execution is dismissed, the Court has no power to restore it to the file 
under O 9 r 9 [Code of J8S2, s 103] (p) as that rule does not apply to execution pro 
ceedmgs But though the Court has no power to restore to the file an application which 
has once been dismi sed for default such dismissal is no bar to ^ fresh application for 
execution (tf) See notes to O 9, r 9. andO 9, r 13, ‘ Execution proceedings ” 

4 The provisions of 0 17, rr 23 [Code of 1832, ss 157 I5SJ do not apply to 
appbcationa for execution Hence an order dismissing an application for default » no 
bar to a fresh application for execution (x) 

5 The provisions of 0 23 r I(CodeoflSS2 s 373] Jo not apply to applications 
for execution Hence the mthdrcical of an application though it be without the leave 
of the Court, is no bar to a fresh application for execution (y) Pee now 0 23, r 4 

C See note to sec 144, ‘ Whether a proceeding under this section is a proceed 
mg in execution 

7 See 0 22, r 12 

Other cases under tins section are considered in their proper place 


" Proceedings In any Coart of civil ]nrlsdlcUon —The proceedings 
spoken of in this section refer to oriffinat matters in the nature of suits such as 
proceedings in probate guardianship and so forth and do not mclude execution (>) 
An application under sec 18 of the Religious Endowments Act, 1863, is a proceeding of 
this nature Hence it must be verified as required byO 6 r 15 of the Code (a) 
application for settlement of rents made to a Beienue Qtficei’ under sec 105 of the Bengal 
Tenancy Act 8 of 1885 is not a proceeduig in a Court of civil jurisdiction Hence the 


petition need not be signed as required by O 6, r 14 (5) A petition by a company 
to the High Court under the Indian Companies tremoranduni of Association Act 189i, 
for the confirmation of a special resolution altering the Alenioranduin of Association of 
the Company, is a proceeding within the meaning of this section Therefore where the 
petition was dismissed and the Company applied for leave to appeal to the Privy 
Council, the case was dealt with by the Court under sec 59 j of the Code of 1 8S3, [no" 
8. 100] (c) Similarly an application to act aside an ex parte paj ment-order made under 
the Indian Conipames Act 0 of 1882 is a proceeiling in a Court of civil jiinsdictioti 


Tirf/,a4aml v Annippayi/a (ISab) 1» Uaj 


(aj .4m/«oV>vnnT 1/BAai7ima<r (1901) 2» 

08J 

(M XfaairJ Zflf V (1924) 3 rat 67 .9 

IC 5 (24)Al 101 

It) Ponth s Hum ah Tradiag Corporal tf* x 
Ootabji (1903) S7 torn 4IJ 418 



onniJ’s AM) ^oTI{•r*» to lu in* amutino. 


•ill 


ll<np** tho pm\iii nicfO 1' r H *pi>h to ca«* \n spj Irtti m iin-lfr »'-c 12 
fi( th" f5n»rilian« an 1 \\ aril* \c), 1 i« ii pnwr^lins iti a ( ttri of ri\ il jori* licthn J 
Ifrnrr a H'Of irrr lx* app into I in anrh « j*r‘*<T«««liiiS ntHlrr <) r I (») an'l tin* 
n-fonor ►’ "ill ^ t*" "•“f* ‘J * rocoiirr nn lor llo (« lo (/) An 

applirati n iin lor (I r 11 I' a prorwAine rrfrrml ti* in Ihn a^ci j n nn I a > aoo 21 
to f I jfcti n t ) jiinx lioti n applira to anoli an apilio-ili n (j) I’ljl nti appliciti n f r a 
a iooo»»i n cTrti'‘ra1o tin lor llio n (ortifoatc Act lss‘), i« not »uch a j>r orx<linp 


nia\ W appiintnl unilrr O -in r 1. pontlmc tho applicitl n(i) I)i«cipliiiar} proopodmp 
taVcn un<lcr aoe 14 of the l/‘?il IViMiti nera \ct III of 187‘) an* not proorcxlmfri in 
anv C< urt of CM il jiiri'iliotion vntlnn the rnranin;; «f Ihw aocti n, Ihorof re the 
prooo lure pmxi led bv ree 24 of the ( <le «lr>e« not applx to Ihoac proecexlinca (/) An 
applirati in un ler para 17 of ‘Schedule II to file an acrrement to rcfir to arbitration 
cornea uilhin thia aection hence where an application la mnde under that para, the 
applicant max join sexcral cauaea of action in the application aa prnxided hx 0 2 r 3 
Wlow (4) An mquirx licforc a Commiaaioiier appointed hj a Court to aacrrtatn the 
amount « 1 mesne profits pajal le hj one parlj to another la a proceeding xntliin the 
meaning of this aeetion Ifenee the procisiona of O IS.r 1, applx to the proceedingff) 
In a suit on a mortgage an application under O 31, r 3 (3) for a final decree (rn) or 
under 0 34, r 0 for a personal decree (n) la not a proceeding in ewculion but a 
proceeding contemplated by tlua section, and «o the pronaioiia of 0 0 appl} See 
alto notes to 0 0 r 9, Dttmiatal for default of application to reatore suit ’ 


“The procedure provided Id thU Code’— Tina section extends the 
procedure provided m this Code m regard to suita to proceedinga in Civil Courts It 
does not confer anv substantive right not expresalj given elsewhere bj the Code ep, 
a right of appeal (o) Hence no appeal liea from an order pat*ed in a proceeding 
of tlie kind contemplated bj thia section unless the order comes withm the purnexv 
of 0 43 (p) Nor docs an appeal he from an order returning a memorandum of appeal 
to the proper Court (^) Further the section does not confer upon any Court enter 
taming such proceedmgs a poaer not expressly given ehewhere bx the Code, e y , the 
iwwer to refer questions to the High Court fe 113] (r) 


142. [S 94 ] All orders and notices served on or 
•ra and notices to givsH to any person under the pro\nsions 
of this Code shall be in vTiting 


{</) IliMusiiin Ban\ V Uekrrt} (19^) 1 Lab 
187 S» XC 820 

(») IlaiJumnabni inre (101") 39 Bom 20 111 
C 554 CAondmiOTl* V XoM (lOSo) 

7 Lah LJ 281 90 I C flll ( 2a) A L 

4S'3 

(;> Jyot pratnd t Fyanlal (1030) 57 Cal 73S 
1"7 IC 68 ( 30) A C 384 
(7) Du,nrlaUaty Pjinre ioZ (1930) 5_ All 947 
132 I C 35 ( 30) A A B7J 
(A) Eanha nv AoaAai/a <1924) 46 AD 3 2 9 


10 I L 8 9 

(j?) CAaadar X Dwiya (19^4) 4C All 538 79 I C 
323 ( "4) A A 68_ Hnra v 3Iurarx (19_ > 
SOCal L J 184 69 I C 1003 ( . ) A t 


LaU LJ 231 90 I C 011 ( “5) A L 
489 

(fl) Gaugdijy Coroi A ""!■ (lO’a) 32 CXVN 
CJl 

(r) Daood m V 7 ifMpiKi (1913) 36 Mad 16 10 



410 


CIVIL PROCEDURE CODE. 


tcnns apply to applications for execution, they ere governed by principles analogous 
to those of rea judicata See note to sec 11, “Orders in execution proceedings," on 
p 87 above 


2 The provisions of 0 2, r 2 [Code of 1882, s 43J do not apply to applications 
for execution Hence nhere a decree atrards two distinct relief, an application to 
enforce one relief is no bar to a stt&se 9 ueMt application to enforce the other relief, though 
both reliefs are awarded by the same decree (1) 


3 The provisions of 0 9 [Code of 1882. as 9C to 109] do not apply to applications 
for execution Hence if the applicant fails to appear at the hearing of the application, 
the Court cannot dismiss the application under O 9, r 8 [Code of 1882, s 102], though 
it raaj do so under its Inherent power (it) And where in the exercise of this power an 
application for execution is dismissed, the Court has no power to restore it to the file 
under 0 9, r 9 [Code of 1832, s 103] (p) as that rule does not applj to execution pro 
ceedings But though the Court has no power to restore to the file an application which 
has once been dismissed for default, such dismissal is no bar to apesTi application for 
execution (tc) See notes to 0 9, r 9, and O 9, r 13, ‘ Execution proceedings ” 

4 The provisions of 0 17, rr 2 3 [Code of 1S82, ss 157 158] do not apply to 
applications for execution Hence an oriler dismissing an app/icafion for defaull is no 
bar to a fresh application for execution {*) 

a The provisions of 0 23, r 1 (Code of 1832, a 373] do not apply to applications 
for execution Hence the xnthdraical of an application, though it be without the lea^e 
of the Court, is no bar to a fresh application for execution (y) See now 0 23, r 4 

6 See note to sec 144, ' Whether a proceeding under this section is a proceed 
ing m execution " 


7 See 0 22. r 12 

Other cases under this section are considered in their proper place 


"Proceedings In any Court of civil jurisdiction "—The preceeings 

spoken of in this section refer to orirjtnal matters in the nature of suits, such 
proceedings in probate, guardianship and so forth and do not include execution (*) 
An apphcation under sec 18 of the Religious Endowments Act, 1863, is a proceeding c 
this nature Hence it must be verified as required by 0 6, r 15 of the Codefo) But nn 
application for settlement of rents made to a Retenve Officer under sec 105 ot the Bengs* 
Tenancy Act 8 of 1885 is not a proceeding in a Court of civil jurisdiction Hence the 
petition need not be signed ns required by O 6, r 14 (6) A petition by a company 
to the High Court under the Indian Companies Afemorandom of Association Act, J89>>, 
for the confirmation of a special resolution altering the Alenioraodum of AssoeiJticm^^ 
the Companj, is a proceeding within the meaning of this section Therefore whnw * 
petition was dismissed, and the Company applied for leave to appeal to the Privy 
Council, the case was dealt with by the Court under sec 69o of the Code of 1882, [“o"’ 
8 109] {«) Similarly an apphcation to act aside an ex parte payment order made under 
the Indian Companies Act 0 of 1882. is a proceeding in a Court of civil jurisdiction 


• Jnaaji/Miyya (13.IS) 19 -Usl 


(A 

(а) Vii/iinv J/uAaoima'f (IDOI) 2* 

635.689 .. 

(б) nrenri Lai v (1051) S P»' #7, 

IC 5.(21)A I> 101 

(e) DombiK/ Bi/rmah Tralinj CorponiHon t 
(1003) 27 Horn 118 <18 
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llfnfv tb'* j'ToM'i >n* 1 f O t' r 11 •n*h to ll>» »*•" {'ll Ati m nn I^r n'c 12 

o! thf* Oiisnlisn* uni! U «r !• A<t, I*''*’! i* • frrxwlmi: )i» n ( >tift o( firil jt:rj*‘lii-li n 
IDnr^ # m» i\Tr ms\ If upp tn»Ml In M<-h » |*r*o^lir2 rniilrr <• I" r I (f) uri'l H" 
nfr-urr ►> "pjviintol will I a\f> «11 1!** pi flfni •! » p^i'rr nn li-r thf* (ixlo (/| An 
npplK'^ti n un It O {' r 11 i* » pnvtf rrfrrrp«J *<•/« Hu* n nf»J n 2J m 
lofl;ocli n to )uri« li''li n 1*1 plir* t*» »Mfli »n upplioiti n (j) Hut nn nppiKAti n f r n 
» incf-rtilfstf iiD'lrr tlio Cfrlifiontf Act tsvi, i« not mrli n pniWilinr 

llcnop • fwi\Tr rann 1 If npp imcirr O <'l In Midi ft ppfffilitii: (A) An nj plirn 

ti n f tlin ■pp'intm'-nt of n ( «mm «n Manarir unilrr fiic n of llm Honcil Tcn■lne^ Act 
R of l^S." i* a proooo.lmc c f t!>o Lin*l c-ont^mpfitcHl l)\ tliu nccti m. a irooncr thrrcf irw 
tnav If app'intoil mnlrr «l ■!'' r 1. pon«linp the npplicnli n(t) DuciplinnM pr^Hfeilmt:^ 
taken uii'lcr arc H of the Ircal Praetithiiem Act IS i f ISTn nre ‘ not prr>oeo<lingi in 
«nv Court of civil jiiri«<liction within tlw* mrtniitg if tin* aectun, tlieref>rc the 
procfclurc prov iJetl In »ee 24 of the t .wle «l f* not appK to tlio«o prt ertilinpv (/) An 
ftpplicntnn un ler parft 1" of Vheilnle II to file an apreeineiil to refer to arbitrttnn 
CDincv within tlin aecti in , hence wfiere an application H minfe iin»fcr that pirn , the 
applicant ma\ j nn aevcril cftoaea of acti >n in llie application M pnitnlcil l>j 0 2, r 1, 
below (I) An inquirj Itefore a Commmioncr appnnteil ha a Court to mcertain the 
amount of mesne profits paaalile hv one partj to another H a procceilmg within the 
meaning of this section Hence tlie protL*i >aa of O 18, r 1, oppU to the proceeiling(f). 
In a suit on a mortgage an application under O 31. r C (3) for a final decree (m), or 
under 0 34, r 0 for a personal decree <ft) la not ft proetfiiing in esccution, but a 
proceeding contemplated by thw a-ction, and «o the proriaiona of 0 0 apph See 
also notes to 0 0. r 0, “ Diami««al for default of apphrntion to restore suit ” 


" Tbe procedore rrovlded In this Code Tins sectnn extends the 
procedure pronded in this Co<tc m regard to suits to proceedings in CimI Courts ft 
does not confer ana sulwtanttae rigl't not eapre«ah given eUenhere ba the Code eff, 
a right of appeal (o) Hence no appeal lies from nn order passed in a proceeding 
of the kind contemplated bj this section unless the order comes anthin the puraiew 
of 0 43 (p) Nor does an appeal lie from an order reliirning n memorandum of appeal 
to the proper Court (^) Further the section does not confer upon anj Court enter 
taming such proceedings a poircr not expressly given elsewhere b^ the Code, e g , the 
power to refer questions to the High Court [s 113] (r) 


142, [®' 9“^ ] All orders and notices served on or 
'■rdrrs and »oti«s to givcR to any pcFson undcr the p^o^^Sl0^5 
be In writing of ^jjjg Qode sliall be in VTiting 


Ca7 ITiKJuajxn JTani ▼ ilthraf 1 Cab 

187 55 I C 820 

(*) Dai Jamnabai inre (1912) 36 Bom 20 11 I 
C 551 Cbandrawafi Y Jajan fttrtft(l925) 
7 Lah L J 291 90 I C 611, ( ^) A L 
SSJ 

U) Jnolipraiad v ryaninl (1930) 67 Cal 733 
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(*) Scrci (I9_8) 32 C tr N 

(r) Ki/foppa (1D13) 36 Slad 16,10 
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143, [S 95 J Postage, wlicro chargeable on a notice 
summons or letter issued under this Code 
and fon\ardcd by post, and the fee for 
registering the same, shalJ be paid ivithin a time to be hired 
before the communication is made 

Pro\ided that the Local Goiermnent may remit such 
postage, or fee, or both, or may prescribe a scale of court fees 
to be levied m lieu thereof 


144. [S 583 ] ( 1 ) Where and in so far as a decree 
IS ^aned or reversed, the Court of first 
^^Appjieaton for re tifu mstancc sliall, ou the application of auy 
party entitled to any benefit by vay of 
restitution or othermse, cause such restitution to be ni'ide 
as Avill so far as may be, place the parties in the position 
which they would ha\c occupied but for such decree or 
such part thereof as has been varied or rev ersed , and, for 
this purpose, the Court may make any orders, including 
orders for the refund of costs and for the payment of interest, 
damages, compensation and mesne profits which are properly 
consequential on sucli variation or revers'il 

(2) No suit shall be instituted for the purpose of obt'un 
ing any restitution or other rehef which could be obtained by 
application under sub section (1) 

The old section — S 5S3 oi tbe Code of J88S mn as folloxrs — 

When a party entitled to any benefit (by "ay of restitution or otherwise) under 
a decree passed in an appeal under this chapter desires to obtain execution of the same 
he shall apply to the Court which passed the decree against which the appeal was 
preferred , and such Court shall proceed to execute the decree passed in appeal aecoribns 
to the rules hereinbefore prescribed for the execution of decrees in suits 

The new section — Sub sec (l) of the present section is sec 533 so recast as to 
give legislative recognition to the practice fijunded on that section 

Sub see (2) is new See notes below. Sub section (2) bar of suit and Where 
a decree is varied or reversed 


Restitntlon — The word restitotion in this section means restoring to a party 
on the Tsnstion or reversal of a decree what has been lost to hun in execution of the 
decree or directly in consequence of that decree The section does not apply unl«'9 
the property was lost m execut on of the decree or tUxeeily in consequence of 
'•that decree («) The restitution moreover must bo properly consequential on the 
Variation or reversal of the decree ff) The granting of restitution however is rot dn 
htlionarj The pnnciple of the doctrine of restitution is tl at on the reversal of a 

maipealthelawimposes an obligation on the party to the suit who received the l>ene_ 


itha ^aIA V J'rcwHs/w oyi (I****) 61 . -- 

S"4 81 1C 671 (21) AC #» fO 
■ar J/al v Itatan l/it (JP“ > S lab 


856 101 1 C 817 { "■) A 1 ,, 

fftifl T J/ tammoi lafboti (16 ) 4* *1 
• 173 /2“>AA 465 


nE^muTio-v. 


•il3 


of t)]** rTTori^Mi* <J<vrr^ 1 > tthV" n^tmition toth** other pxrlv I >r ulial h** h;»<i I >*t (u) 
The clfxTTo of rrrfT*»1. n'vo'vtnK c*fnM »ilh it th** n?lit to iT*liliilinn of aII thsl Iiai 
)« rrn un ler thr rmwootj* fl'^rrr , »n f Iho f«>iJrt »n njAlmc ro'tituti >n >•)>•>» rui to re^loiv 
thr jviriio" AO f»r «« thr< r'n I'O rr*torr»! to l| r AAino jw>«iiion tlic\ Mrro in At th** litne 
«}ion the Court I ^ Ma rironroiM Action hvl flH|l4cr«l them from it (r) 

The doctrine of re«til'ition ronfem| IaIoa the f*«e nJiere j mi'erti Iiaa I'oen reecired 
Ir A deeiTO ho! Jer in ereculion tf a ilecree ah! the ifeerec or port thereof ii 
Aii!i«<xjuent!\ I Afieil or fe»er»e<l on Apjie^l I » the J 1 I limrni del lor In Aiich a cn«e, 
the I’Toceiliire to l>e Ailnj le'l 1 1 ihe jM liment tW tor u to apj l\ iiii ler thii rection to the 
Court of fir«t in«lAnee f r restitution of the jro|<ertt and for eon*e«juentinI relief On 
*ufh ApjheMinn tA-ini: ni% le tie tourt Afc<if{ eAU«e restitution to l>e mvSe to the 
jii foment del tor (the Aiieeessful Ap|ielKnt| Tlie rr«titutipii to Itc made must l>e euch ns 
Mill AofarasmAi Ik* j lace tl e parties in the j»osilion nhich ihet woiilil have occupied 
I ut for the decree apiwaleil fmm or such |>art thereof as has lioen varied or rcier«cd (»e) 
Tlie orclinarv eA‘e f< r restitution is where *omethin^ has I een taken from a parti in 
elocution of a decree winch has l,een vane<I or reversed hut tlie section M not conlined 


within tl esc preci*i limit* for a per«on again«t whom a decree for possession has been 
made mav vert well piie up possession without insisting that ant j roccss of execution 
should be taken acain't him Ulien a person gnes up possession in consc«iucnce of a 
decree, which u aftenvardi varied or rcierseil he is entitled to restitution under tliu 
ecction(r) TheprincipleAppIicsvvithe<|iialforccwhethcrrestitiittonlias or has not been 
directed m the apjiellate decree (y) ]-ortliepur]>o«eof making such restitution as aforesaid 
the Court mat make an} order* tneluilmg orders for the refund of costs (•) and for tl e 
pavment of interest (<i). damages (6) compensation and mesne profits (c), which arc 
properts coB<equcntial on such rarution or reversal If the applicant has paid money 
into Court bv was of eccunti to ol tain a etas of etecution he will be entitled to interest 
&s for the u*e of the mones of which he has been deprived although the opposite juirty 
has not sntbdrasm the mono} ((/) in directing restitution it is to le noted that the 
parties must be placed m the aaine position as the} were previousU m irrespective of 
an} other rights accruing to any of them during the litigation («) llhere an order is 
made against a party for restitution but restitution is not made the order may be 


enforced by sale of his property [s 3C) (/) 
(u) Ilo/Vrami V Jnft.T(dnii (1900) 23 Mat SOS 
Jit 

(r) Ilurro ChunJtt \ ihoondhontt (1899) 9 tV 
B. S02 

(k! (1604) 0 W R 403 (<pm 
(X) hapill’truy iixjrwa / <■ m (1981) 31 C 
" N 07 13J It- 109 (31) AC II 
'axilla Ain/A v Darhnn bnvh (19-7) 
8 La)i. 41 99 IC Bj ( 27) t 1, S7 
Sury/i Datl > lunna DM (19^1 12 All 
S84 57 I C 118 

(y) Ca/ronfMC v (1889) 13 Bain 

465 /laja imih v Koold p (1891) 31 

tal 939 DhnjrtnV C "im if tf/ //axania 

K 18 All 29 293 J/tfraSi 2> itexA 

i/i T aAa«txr (1904) 9 C W N 
361 Darbhu Vuyal y Alt JAsmiI (1910) 
3- tll 79 4 1 1 3*9 

(I) iroftinx V SJabom/J (1897) 1 C W N 


lit 137 l/tulcfiamlv ibanlrr (I89t) 
’0 AU 13() /Mn7<vi'i V fftfimtif Hf 
'latna n (1838) 18 All 282 Ayyamy ar 
' 6Wran (1868) 9 Ma3 509 Ctfffxrtor 
>f A&>Rx3jbll V Lorit I19U) 35 Bom 

lao ji) I c 818 it^Aat Aci|i)l 1(1 n 
t t] Zfira&Aat v MairHat (19’o) 27 
Ifora L It 465 87 1 t 713, Co) A B 
)13 DIoney pill into Court) ImiraChanl 


parbhm Dynt v Ralyan Dm (1916) 43 I A 
43 38 AU 193 33 I C S05 )/aA<i<fxo T 
/tjind (1916) 40 Ooni 194, 311 C SOS 
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JIluMfationa 

(1) A obtains a decree against R for possession of imaoTable property [or a decree 
for the recovery of movable propertj, gaj timber, or a decree for a sum of roone.'ij and 
m execution of the decrcG obtains possession of the propertj [or obtains the timber or 
recovers the money] The decree is subsequently rerersed in appeal S is entitled 
on an application under this section to restitution of the propertj [or of the timber or 
of the money] though there may be no direction for restitution m the decree of the 
appellate Court d/««'ii Dinesh Protad v Sknnker (IJKM) 9 C V N 381 , BaJiantran 
r SadnuUn (1889) 13 Born -15 . Bkagxran v Vmmal «/ Hasnnin (1890) 18 AH 202 

(2) A obtains a decree against B for Rs 5,000, and recovers the amount m 
execution The decree is subsequentlj reversed in appeal B is entitled on an 
application under this section to a refund of tlic money together with interest up to the 
date of repayment, though the appellate decree may be silent as to interest see the 
cases cited in foot note (a) above In Rodger v Complotr d Bseomple dt Pans (g), which 
IS the leading case on the subject. Lord Cairns, in delivering the judgment of the Pnvy 
Council, observed as follows “ It js contended on the part of the respondents here 
(that IS, A in thepresent illustration], that tbe principal sum being restored to the present 
petitioners [that is, B in the present ilfustration], they have no right to recover fro® 
them any interest It « obvious that, if that is so, injury, and very grave injury, wiH 
b“ done to the petitioners They will by reason of an act of the Court have paid a sum 
which It is now ascertained was ordered to he paid by mistake and wrongfully T^ey 
u ill recot er that sum after a lapse of a considerable time, but they will recover It « ithout 
the ordinary fruits which are derived from tb« enjoyment of money On tbe other hand, 
those fruits will have been enjoyed, or may have been enjoyed, by the person siho by 
mistake and by wrong obtained possession of the money under a judgment whirh hs* 
been reversed So far, therefore, as principle ts concerned, their Lordships have 
doubt or hesitation in saying that injustice will be done to tbe petitioners, and that the 
perfect judicial determination, which it must be the object of all Courts to arrive at, wii 
not have been arrived at unless the persons who have had their money impruperly taken 
from them have the money restored to them. tcitA interest, during the time that the money 
has been withheld ’ These observations apply equally to mesne profits which form tb6 
subject of the next illustration 

(3) A obtains a decree againat B for possession of certain immovable property 
and m execution of the decree obtains possession of the properly The decree i3 
subsequently reversed m appeal B is entitled to possession of the property togetber 
with wiesne prq/fts during the period of dispossession see the cases cited in foot note (<) on 
the preceding page If the property has in the meantime been let out by A to tenants. 

B 13 entitled to remove any tenant who refuses to vacate Bohn\ Bmgh v BoddinJ 
(1894)21 Cal 340 

Splitting Of Claim for restitution —it has been held by the High Courts of Patiia 
and JIadras that the provisions of 0 2, r 2, do not apply to a proceeding under tn'* 
section A obtains a decree against B for possession ol certain immovaUe pPJpert', 
and recovers possession of the property pursuant to the decree B appeals from t >e 
decree, and the decree is reversed in appeal B then applies for restitution of « 
property, and tbe property is restored to him Subsequently B applies for mean* prop 
for tlie period during which A was m possession of the property la B debarred Iro 
eUiming mesne profits on the ground that ho ought to hai e included the claim for mesne 
profits m the application for restitution of the properly ' No (h) Similarly a luof 
ment debtor who applies for and obt ains restitution of a sum o/ money on reiersal hi _ 

(A) T iinhonia (1B18) 8 I t- 

/ 36T, 47 I C *7 


(1871) L n 3 PC 463 



ncsTiTunox 


4\5 


Conrt of tho tlocm; p\ir*utnt to which hr* hmJ p^iil Iho »um to tlic tlccrw hoi Irr 
I' not i*n*rln(lfsl from m»Vine « frrwh •pplicMion for rccotcry of for the prncKi 

<lunng which the decree hnjiler hud the u«e of the moner (i) 

Inherent power to grant rcstUntlon —The power of a Court to pmnl rmlitution 
M not eonfinM to the ciM eovrre<l t»\ the pnm«i w of thw eection It extends «l«o to 
CAi>e4 which do not eome »tnctlt within thii eectinn The rcAKon i> thit a Court hiu 
■n inherent power under ret 1 'll frreepecine of thw eectlon to order restitution (j) 


In *r<ii Dtrhan v Ardor AatA t/aneori (1) their I>ird«hips of the I'riej Council 
end * It H the dut\ i f the Court under ecc 1-1 1 of the Civil Procedure Code to place 
the parties m the pc rition which Ihej would have occupied hut for such decree or such 
part thereof lu has lieen \aned or reaenwHl Nor indeed docs this dut) or jurudiction 
arise merela under the said section It it inherent in the general jurisdiction of the 
Court to act nghtle and fairlv aceonling to the circumstances towards all parties 
involved. As was said bv Cairns ( in /Wjrr v Com] fair d LfCompte de Pans (1) 

• One of the first and highest duties of all Courts is to take care that the act nf the Court 
does no injurj to anj of the suit* rs and whenthcexprcaston.fA* act oj the Covrt, is used 
It does not mean mercls the act of the pnmart Court, or of an\ intermediate Court of 
appeal but the act of the Court as a whole from the lowest Court which entertains 
jurisdiction o\cr the nialtcr up to the highest Court which finalh disposes of the case’ ’ 
In Jai Berhftm a case a sale in execution of a decree was set aside on the ground that 
the sale certificate comprised property different from that which was attached The 
property ’ * • Touft 

was app! I (or 

possessior *. was 

entitled I This 


the application under the inherent power conferred upon it by sec 15) Accordingly when 
a sale was set aside on an application under O 21, r 00 the judgment debtor was 
awarded mesne profits under see 151 from the decree holder purchaser for the period ho 


repay the money mth interest (n) Jn an appeal from a preliminary decree the High 
Court allowed the parties to withdraw pending the appeal monies deposited to the credit 
of the suit up to the limit of their shares as fixed by the Distnet Court As a result 
of the appeal those shares were reduced and when the case svent back to the District 


ji) Sjnuji indara n v Chahkaluam (191") 
3fad 780 38 I C 808 
01 ■ 


(i) (19-2) 49 I A 351 S5S 2 Pat 10 IS 
69 I C 278 ( '>2) A I C 269 
(0 (1871) L It 3P C 485, 475 
(m) nam Unttany Satuirn Lot (1930) 9 Pat 
685 122 I C 589 ( 30) A P 280 Jagd p 
V nallomy (191 ) " Pat L J 206 39 
I C 653 Subbanui \ Chfnnayya (1918) 
41 Mail 467 47 1 c 

(ml) Amba Lat v lijtmgcrpul (1933) 55 AH 2^1 
m I I 49 ( 33) A A 216 
<ii) AUgnppay J/«M>iiumnro (1918) 41 Mad 
SI8 42 I t 836, Indra Chand y Forbes 
(1917) 2 Pat L J 149, 391 C 22. 
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Court for a final decree that Court ^ as entitled under its inherent jurisdiction to order a 
refund of tlie amounts oTOrdrawn (o) Sec notes below, “ W here a decree 13 varied or 
reversed ’ 


The granting of restitution under tho mfierent jurisdiction is discretionary In a 
case nhere a decree was declared to be noil and void in a separate suit so that a party 
liad a claim to restitution as to costa restitution si as refused as the party a as a minor 
and had concealed the fact and conducted the litigation in Ins osrn name (p) 


“ Place the parties In the position •' which they wonid have occupied but 
for such decree as has been reversed— These irords bare to be applied mth attention 
to the substance and rca]it\ of the matter The Cburt of first instance awarded the 
plamtiff Ra 49 as costs and in execution of this decree for costs two jotes were sold aiid 
purchased bj the plamtiff In appeal the decree was varied and the costa reduced to 
Rs 36 The defendant then claimed to recover the two jotes by way of restitution 
Ranhin, C J , held that he could not recover the jotes unless he shewed that the sale of 
tho jotes was in substance and in truth a consequence of the error in the original decree 
As the defendant gaie no evidence that if the original decree had been for Es 36 he 
would hd\e been able to pay it and sa\e the jotes, ho was only entitled to recover the 
difference between the two amounts with interest (q) A party is not entitled under this 
section to restitution of property which was not m his possession before suit, but was jn 
posseasionofthe opposite party.andwhich therefore could not have been taken out efhis 
possession under any - . t r > the 

estate of ^ S sets u 
the possession of P 

who locks them up ja a room under seal The High Court directs probate of the will to 
be granted to S Thereafter on P s application the movables are handed over to her 
Subsequently the order of the High Court is reversed by His "Majesty in Council and 
letters of administration are directed to be granted to ^ A then applies under t«« 
section for restitution of the properties to him A is not entitled to restitution 
ease is not one of rtiliMton at all, for /C was never in possession of tho properties (f) 
Again, the plaintiff sued for redemption of a mortgage and deposited the mortgage money 
in Court and the Court allowed redemption but directed that the plamtiff should ge 
possession of only three out of the four properties mortgaged The lower appell^t* 
Court varied the decree and directed that plaintiB should have possession of the fourt 1 
projiertyalso The plaintiff then applied for mesno profits of the fourth property from 
the date of deposit of the mortgage money until he got possession The High Cour 
held that the claim was not maintainable under sec. 144 as the plamtiff liad not been m 
possession of the fourth property (a) But the fact that the projierty had been taken 
from a Receiver appointed by the Court does not affect the right of the true owuier to 
restitution for the Receiver was m possession on behalf of the true owner ftj 


Who may apply for restitatloo — “Any pirty entitled to any benefit by way ol 
restitution or otherwise “ may apply under this section 

(1) n here decree proceeds on a common ground — ^Tlie expression “ any 
not confined to parties to the appeal in which the decree has been reversed or modi” ^ 
It includes eiery person against whom the decree appealed from was passed, though > 
was not a party to the appeal, provided the appeal is m effect and substaneemf^^^ 

( 0 ) .4n<»wc»<i/<in>v /’ralopimmAa (imo) M MaJ 

L J T9, 139 I C fri ( 30) A it »«8 
iP) Taraehand r C/ompi (19"!) 48 All <87, 

«ll L -S J 24)A A 71ft _ . . * ■ 
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of »iich jv'r'-m («) Thu !•" Ih** c**<* wlif-n* lli<' tl^rrrr sp^rAlr-d from 

proftT’J* on A pMurnl ct mmrin to #11 tli«* pliinlifl* or to «I1 tl o (r) O 4li 

r. 4 A ot tain» A clrofTp Ap<»in*t H An>l C* Th** dorrro pnKfr'N on a pn>Mn 1 common 
to bijlli 7f And C. IJ aImic ApprAh from the decree The decree fi rcrer*ed in njipoftl 
C M entitled t> eliim re*titMli»n under lhi« Acctioii, though he nA» imi a pirt\ to the 
Appeal 

(2) Tntnfjcrct of a dferr* — further, the eiprewon " anj p.irt\ " includes the 
trAnsferre of a decree p.i«v>d jn Appeal A ol tAin* a decree against li for 11* 5,000 U 
Appeal* from the decree Pending the appeal ,t realire* from D III 5,000 m execution. 
The decree is lutweqiientlj reren>ed in Appeal D AMign* the decree pa-wd in Appeal 
(in hi* favour) to C C is entitled a* transferee of 77 s decree, to tho benefit of that 
decree and he map applj under this aectim fur an order directing .1 to pa* to him nhat 77 
would be entitled to, nameh, lls. 5,000 and interest («r) 

(3) .-lue/ion purcA'iser — \sale in execution of a decree map be set aside in a proper 
case even against a purchaser who is a stranger to the decree cither m execution 
proceedinr* or in a separate suit, tg, where the sale certificate comprises propertj 
different from that which is attached (x), or *rhen a decree is obtained on a mortgage 
executed hp a Hindu father on behalf of himself and his minor son, and tho decree and 
tho sale of the mortgaged propertp in execution of the decree aro set nude in a aujt bj 
tho minor against tho decree bolder and the auction purchaser on tho ground that tho 
mortgage does not bind tho minor (ji) But the auction purchaser i* entitled m such 
cases, before restoring possession to the judgment debtor, to b« paid the purchase price 
bp tho sucoessful judgment debtor less tho mesne profits, if the sale is set aside m 
execution proceedings, under this section (t) and, if the sate is set asido bj a decree in a 
separate suit, under s 47 or a 151 (o) It has been held bj the High Court ol Rangoon 
than an auction purchaser n ho is not apart) to the original suit or to the appeal or to the 
execution proceeding* is not entitled to applj under this section ({>) 


Against Whom restitution map be claimed ~ 

(1) TraMftree of dtern nttntd tn apptal — In two Allahabad cases decided under 
the old section it was held that restitution could not be claimed b} a/>p/icoho>t under 
that section against the transferee of a decree retersed in appeal, though the transferee 
had obtained the full benefit of the decrco bp execution, unless be m as joined as a part) 
to the appeal (e) Tho point of the decision niAp be explained b) an illustration A 
obtain* a decree against D, and assign* the decree to C C applies for execution of the 
decree against S. and obtains payment of the decretal amount B appeals from the 
decree, and the decree is reversed in appeal It wsa held under the old section that B 
could not claim restitution against C bp summary process under that section unless 
C was joined as a party to the appeal (d) But this decision has been dissented from and 
the High Court of Hadras holds that a judgment debtor from whom the assignee of a decree 
has realized the decretal amount in execution is entitled to restitution when the decree 
is revered on apjieal («) On the other hand in a Calcutta Case ^ obtained an ex parte 


(«) 

(0 

(ie> 

(I) 

(V) 

{«> 


OWTo Praiad \ 
C N 042 


Brojo Hath Da4 (1908) IS 


Jat Berkam v Ktdat *a(A J/jrKor» (192®) I 
49 I A 351, 21 at lO 091 C 278 (22) A 
IC 209 

BiniUihn Pratad r Badal Singh (19’3) 1 
45 Aa 869, 71 1 C 8*4 (_J> AA 391 
[F B] I 

(1922) 49 1 A 351 2 Pat 10 09 I C 278 
( 22) A IC 209 rvpra 
14 


(a) (1923) 45 All. 369 74 I C 673, ( 23) A A 
394 supra 

(8) ifa Tot V Jlaunj 3/o (1025) 3 ItaDg 251 
891 C 603 ( 85) A It 216 

(d 

(rf) _ - . ■ . 
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decree for possession against B and leased the land to C. The ex parte decree xras set 
aside and A’a suit dismissed B then allied for restoration of possession The Court 
held that he sras entitled to an order as against A bnt not as against A's lessee C This 
was said to he on the principle that restitution can only he had in respect of matter* 
done under the decree or as an immediate consequence of it and that the semmary 
procedure under b 144 13 wholly unsuited for adjudicating the complicated questions 
that may arise if rights which straagers may Jjtre acquired in the meantime are to he 
inreatigatecl (/) 

(la) A|^ach^lff eltcree ioMer — ^Tbe Madras High Court has held that restitution 
can be claimed against a decree holder who has attached and realised in eaecutinn a decree 
which has been reversed on appeal (y) Thu u on the ground that the attaehmg decree 
holder is for the purposes of execution a representative of the original decree holder 

(2) Aac/ion pure^ser — Except in cases of the kind mentioned in case (3) under the 
hcadmg ho may apply for restitution,” restitution cannot be obtained under this 
section against a l/ona fide purchaser for value at an auction sale held by a Court which 
had jurisdiction to order the aale (A) It is otherwise, however, where the decree holder 
himself IS the purchaser fi) See note to a above, ‘‘Effect of Tever«al of decree 
upon sale ' 

(3) S'urety — ^This section applies only to the parties or their representatives and 
does not apply to sureties Hence restitution cannot be claimed under this Section 
against a surety (j) 


Sub section (2) Bar of salt— Thu subsection is new It prondee m esprc** 
tenus that where restitution could be obtained by oppficahon under this lectuia, "O 
separate suit shall be brought m respect of it The decisions under the Code of ISSS were 
not uniform, it having been held m some cases that a separate suit for restitution w®* 
barred, and in others that it was not (A) 


Under a SS3 of the Code of 1583. proceedtogs for restitution had to be coaosfteed 
by an application for execution of the appellate decree This was required by the • 
of that section The section further directed that the appellate decree should 
executed ‘ according to the rules presenbed for the execution of decree «n suits Tb 
gave nse to the question w hether the rule contained in s 244 [now s 47} w hich provide 
that all questions relating to execution should be determined bv the Court cxecutinS 
the decree «nd not Ay a separate suit was one of the rules referred to in b 583 wa* 
held in some csies that it was and that a separate suit for restitutions was therefor* 
barred In other cases it was held that it was not, and that a separate suit could ^ 
maintained for restitution The present section simplifies matters by omitting » 
reference to execution The position of the section has also been changed, it 
ferred from the chapter headed “ Of appeals from original decrees ” to Part “t-a e' 
“ Jliscellanoous ” A separate suit is wotrAorred by the express terms of the section, ao 
the application for restitution is 00 longer one for execution of the appellate uktw 
T he Court is empowered to mate such order as it rlcems proper for restitution, and t * 
order, if not obeyed, nisy be enforced as a decree (f) [sec B 36) _ 


<n Itnltabahy Faiu (1931) 68 Ca) 10 *» JSs 

' > r nofl I 3 »A C 2 j 
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130. Satire v 1/ofieM»» (IWB) 
£< C >V A 60 At 7 t 950, 
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It mti't lx* oWnTx! tlitt tlir iiiiit th»t i< K-irrril un Irr tin* i>orti n i< ft fint (n nl (nin 
n^titutnn, crtmivn'fttinn or ntliir irlir! trAtrA fcy npiJitfilion wnrf/r tht* 

r<f/ion Thorffore >f m roul«l W hftil not uwW tliH rocti )n but titulcr 1*0011011 I'll 

in tho inborrnt |un»'ljc}iin ■ unit itobII not !*• Jarrrd TJumiI ft ftiJr i^ftot a.«ji)o < n an 
•pplirati m unilor O 21, r {*•> ft nmt f »r moftno profit » will not l)o Iwrroil (in) \pam 
conipon*ation ftwardod unilrr thix roollon lx conxoquontwl on tlio vanition or roicr«.il 
of tho docroo It follofts that if tho oomponxftli »n ohimoil jx not con»rqv'7ilial on »ueli 
Tftnfttion or rovcr^al » roparalo »nit for ■uch oiniprnxftti >n will not bo barred under 
tliH ftoction («) 

“Decree \n order for rfttoftl lo diMrihuti in made under i ”3 is not ft decreo 
within tho moaninp of this »octi m (o) 

“ Where a decree Is varied or retrersed.” — ^The old section applied onlj where 

the decfoo of rover**! was « liooreo in firtt or whore, bs virtue of fl 6S7 

[now8.108] itwasone^xTSJrrfiaarMadftpprftf It was held not to appU where restitution 
was claimed on the roverasl of a decree in appeal to the Privs Cbuneil (p) or in review(^) 
This was booau«c the words of that aoction wore, ‘ when a partv entitled to anj benefit 
I V wav of restitution or otherinse nnJtr a dftrte prwrrif »n on appeal unJtr this chapter," 
that M, chapter Jl relating to appeals Itom onginal deercev The present section is 
wider m its terms and is applicable even when a decree is teversed on appeal by tho 
Pnvy Council (r) 

The Madraa High Court has hold that the aection applies howsoever the decree is 
vaned 01 levewed.even though it be b> a sopaTate suit The trensfotoe of a mortgage 
decree obtained an order recogniting the transfer and executed the decree The judment 
debtor then fileda suit fora declaration thattlxi transfernas invalid and the auit was 
decreed m bis favour The ^fadras High Court held tint the judgment debtor was 
entitled under this section to restitution as to the amount renhred by the transferee m 
execution (s) In coming to this conclusion tho Madras High Court rehed on the Privt 
Council Case of Shama Purslad x Ilarro Purshad (I) where Turner, L J , referred to 
the ^le that money recoiered under a decree or judgment cannot be recovered back 
in a fresh auit or action whilst the decree or judgment under which it was recovered 
remains in force and said that that rule did not apply it the onginal decree or judgment 
had been reversed or suprrsedtdhy some ulterior proceeding P.anLin, C J, howeier in 
Copal Paroi v Sifoma Deiro (») expressed dissent, from the 'Madras decision and 
said * But if the decree is set aside either by a proceeding in the suit itself or if it is 
set aside bj a decree in another suit a together or if without being set aside by such a 
decree is ‘ superseded ' to use the language of Turner, L.J , m a I’rivy Council case — these 
are matters which are not within the words of the section ^ »ned or reversed has 
a quite definite meaning for lawyers in this country and it appears to me that the obserra 
tions mthe case of ^u66arayu<fu v Seskasant (t) faded to take account of the correct use 
of language in this matter ’ The learned Cbiel Justice accordingly held that the section 
only applies when the decree is varied or reversed by a superior Court on appeal or 
revision or on reference, and expressed concurrence loth Calcutta and Patna cases 
which had taken that new (ir) It follows that if an ex parte decree has been set aside 
restitution cannot be had under this section but can be had under the inherent 

(m) Ba!aram4at v Cmih (1031) 5S Csl 445 
131 I t 5*2 ( 31) A C 517 
(») ‘ ■ _ ' 

( 0 ) 

(p) ’ J 

(a) Cotlrrior 0 / Meerut v KaUa Proiai (1906) 

2S AU 65S 

(r) Oanuman V N adoiuil Pant of /miM (1026) 


^ •• - • • (*1917) 40 SI»d 


*07 129 I C 409 (SI) 


(() Subbarav^u v i 
299 33 I C "3. 

(1) (1893-eeilOM I A 
(■) (1931) SI t 1" ' 

A C It 
(•) (19(7) 40 Had 299 supra 
(•r) 4 ,A</mA t fundn/tamini (1930) 67 Cal 
2.6 125 I C 645 ( 29) A C 614 CAin 
tanuin v CAuni 6aAu (19161 1 lat L. J 
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jurisdiction (x) But follomng the Bfodns Tiev some cases liaro held that iilien an 
ex parte decree laset aside restitution can bo had under b 144 (^] In some cases 
where a decree or order has been superseded e 47 has been referred to ( 2 ) 

^Vhen the decree is neither varied nor reversed but a sale only is set aside on an 
application under 0 21, r OO the section doesnot applyand restitutions orderedunder 
the inherent jurisdiction (o) 5eo note above Inherent power to grant restitution 
The question whether restitution 13 ordered under this section or under the inherent 
jurisdiction is a matter of no practical importanco except when a qiestion under sub 
section (2) arises as to bar of suit (6) 


To claim restitution it is not necessary that the original decree should have been 
entirely reversed The section also provides for the case where the decree is varied 
Thus if A obtains a decree agauut Jt for Its 1 000 and in execution ^ s property is sold 
and purchased by A himself and the decree is varied in appeal by reducing the amount 
to Es 100 the Court has power under this section to order A to restore the property to 
B on payment of Es 100 by £ (e) 


The Conrt of first instance — In a smt for ejectment under the Agr^ Teosocy 
Act 2 of 1010 [local] the Court of first instance is the Revenue Court which heard the 
suit and not the Court of Appeal (d) If the Court of first instance has been 
abolished or has ceased to have jurisiction tbo phrase must be interpreted by applying 
the prmciple of a. 37 above (e) 

Pecuniary jurisdiction in awarding damages under this section —The Court 

of first instance has jurisdiction under this section to award damages even if they exceed 
the pecuniary limits of its jurisdiction (/) 


■Whether a proceeding under this section Is a proceeding In execution — ^ 


by the High Courts of Bombay (») «nd Lucknow (j) that it is while it has been he 
by the High Courts of Allahabad (1) Calcutta (1) and Patna (m) that it is not A sing e 
Judge of the Pangoon High Court held in 1930 that an application for restitution is not a 
proteeding m execution (n) fiut three years later a Bench of the same Hgh Court 

lei 851 C 687 (261A 21 813 
(fl Bairanlrof v SeJrvJ n (1S(9) IS 
j) Png Nam n y ffamaMw (t00« 81 AH 
6ol 361 A 287 3 1 C 788 
(A) Samarundarain v f AoWfll "Jil” * 

Had 760 38 1 C 606 
(»> Kargadtgwida v NwgaTigaagt 0^}^, 

lion e-’j 41 I C 2J8 ITamdaU ' 
Ahmtdall (J8”l) 45 Pom ll87 6t>- 
233 (EDA B 67 vualSO 

(fl i,/iandUa y Jtital (teSO) « inft 

I C '8 { 3J) A O 61 „ ... 

(*/ /iKwamv Aamt l?am (19‘’‘’)tSAU 4«7 

*• ' 68 I C 144 ( "•’) A A 223 

X(a7maiiind/1025) 47 Ah. £>8 8 I ^ ' 
(25) A A 187 .. 

m Sanj mutan V Dfbrndra 'ffM ® 

Cal 33 137 1 C 80" (3") A C 

(m) Batmalunuy Eatattia , 

872 78 1 C "00 (25) A T 1 
■pprovlmj NrufamndhH v 
(lSl8)31,t B r 167 67T C 47 
Jftoiror V Ba»lrH(X9 8J7lat OJ I 
t P 69S 

(fl) V« nia T Ua 17» » 0830) 8 Barf 2’' 
i26I C 211 (30) A B “« 


(z) Ch niaman v C/ium Sahu (ItWd) 1 Ba* 
L J 43 Str C -47 

(k) Si iat V reaoo (19191 43 Bou* 235 239 


(a) Nan Natan v Nanarn Tat (1930) 9 l*at 
695 12" I. C 689 (^80) A P 280 Jagdp 
V notlau-ay (1917) 2 Tat L J 206 39IC 
653 Subban na v ChtnMUga (1816) 
413ta(l 467 471 C e’S 


fe) Maung Nan Out v J/s Apr* Pot (18^) 
7ltaQ9 107 J17X C “5" ("9)A B 197 
f\ NaM PrataJ v EalbbadNr ( 10 '' 2 ) 44 AU. 

J93 "88 6j 1 C 7JS ( 22)A A 71 
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Without rcfpmnc to tlm iloci^inn hfld lliil it wm (o) Tim dntinclion ii import/int 
in the following rp«poct» — 

(1) ]( An A]ipttrition unirr (hi« mtion ii one 1>t rrny of cxcpiitinn, it woiiM lo 

girrmoi iiv Art of Sch I of the Limitation Act, and, further, a C 
ofthit Vet relating to the cxcli)*inn of the period of minontj wouIdAppl^ 
to the Application (p) If it la not, tt noulil l>o governed by the reaiduarj 
Art 181 { 7 } If Art 181 applies, the time ti to bo counted from tho date 
of the decree which for the firat time gave the applicant right of reatitution, 
■ / , the decree of the lo«er appctlato Court varjing or reversing tho decree 
of the Court of first inatance, andnottho date of the decree in second Appeal 
di*mi««ing the Appeal from the decree of the lower appellate Court (r) 

( 2 ) . 


IS di*mis«edfor default, It mar berratored under 0 0,r l)(j) 

(3) The difference between t bo two riewABlaonffecta tho Court fee on a memoran* 
dumof appeal from an order passed under this acction (f) See note below. 
Court fee ’• See aho note above, “Splitting of claim for restitution “ 

The VHahabad High Court has held that an application for restitution as a result 
of a decree of Privy Council m one to enforce an order m Council and that art 183 of 
sch Tof tbeI,imitation Act. 190$,applics(u) 

liUslt&tlOQ.— Sec note above, “ VV bether a proceeding under this section is a 
proceeding in execution ' 

AppllC8blllt7 of S 141.— See note above, Whether a proceeding under this 
section IS a proceeding in execution 

Appeal — Tlie determination of a question under this section is a decree and ap. 
pealableassuch(v) and this is soevcnif the Court exercises tbs power of granting restitu- 
tion in Its inherent jurisdiction (w), sco a 2, c! (2), definition of ' decree But the 
question must be one directly covero 1 by the section, and not one incidentally connected 
w ith or collateral to the decision of any such question Thus a decision that an appbcation 
under this section is time barred is a decision on a question collateral to tho question of 
re titution and hence it is not a decree and not appealable as such (*) 

Court fee —It has been held by tbo Allahabad and Rangoon High Courts, that an 
appeal from an order made on an application under this section requires to be stamped 
od taforera under the Court Fees Act, 1870, sch I, art 1, as an appeal from a decree This 
Co) ’ 

(p) 


<i) 
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jurisdiction (a;) Rut follomng the Madras vjerr gome cases bare held that uteD sn 
ei parte decree is set aside restitution can be had under s 144 (y) In some cases 
n here a decree or order has been superseded s 47 has been referred to (r) 

When the decree 13 neither raned nor rcTersed but a sale onl^ is set aside on an 
application under 0 21, r 00 the section does not apply and restitution is ordered under 
the inherent jurisdiction (a) See note above * Inherent power to grant restitution 

The question whether restitution IS ordered under this section or under the inherent 
jurisdiction is a matter of no practical importance except when a qiestion under sub 
section (2) arises as to bar of suit {&) 

To claim restitution it is not necessary that the origuial decree should have been 
entirely reversed The section also provides for the case where the decree is vsned 
Thus if A obtains a decree against B for Rs I 000 and m execution B s property is sold 
and purchased by A himself and tha decree is varied in appeal by reducing the amount 
to Rs 100 the Court has power under this section to order A to restore the property t® 
B on payment of Rs 100 bj B (c) 

The Court of first Instance — In a suit for ejectment under the Agra TeniPej 
Act 2 of 1910 [local) the Court of first instance is the Revenue Court which heard 
suit and not the Court of Appeal (d) If the Court of frgt instance has been 
abolished or has ceased to have jurisdiction the phrase must be mterpieted by applp^S 
the pnnciplo of a 37 above (e) 

Pecuniary Jurisdiction in awarding damages under this section —The 

of first instance has jurisdiction under this section to award damsges even if they exceed 
the pecuniary limits of its jurisdiction (f) 

Whether a proceeding under this section Is a proceeding in execution.--^" 
apphcation for restitution under s 583 of the Code of 1882 was held to be one by way 0 ‘ 
execution (y) There is a conflict of opinion whether o proecediog under this scetioa u J 
proceeding in execution It baa been hdd by the High Court of Madras 1*^1 “ 
by the High Courts of Bombay {•) and Lucknow (y) that it le while it has hem 


ft) Cfi nianan v Chum Sahu (1916) I P«f 
L J 43 34 I C 747 

(y) s 


(z) Siratntrao v Valrnt ne (19202 ' 


I6I 9SI C B87 (2B)A ir 813 
DalTtutras v Seirvi n (lEES) J3 neP" * 
t) Pna Anro n V Hamath a (JWW tl ■* 

5»1 364 A 197 31 C 98 .g 

(A) Samon uiarttm v CAol*a? "yvm (1910/ 
mi 780 38 1 C 806 

I (0 Surged gouda v (lOl ) • 

^ 6 5 41 T C 38 - 


595 I"" I C 580 (80) A I 290 Jagd p 
r BoflotniV(ldl7)2rtt U J "06 3»IC 
653 S bbamnui v Chtnnavua (1918) 
4jatad 467 471 C C"8 
(/) See HajJaialC v Tatu (1011) 68 C»1 J07O 
131 1 C 006 ( 32)A C 20 
(e) 3Iaunj Han Ggi v J/a Agav Con (J6®9) , 
7 Bang 107 1171 C 25" ( "0)A K 157 | 
1 K«’hi Pratad t EallhodJer (10"®) 4* At 
*33 "88 Col C 708 (2S)A \ 71 
(* Panehnpalftix (I02C) 51 Blfld L.J I 
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OH atvina nia v ila ttv (1930) 8 lUvg * 
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without rrfcmn^ to tliH «lpci'ion Iirld that it mas («) This distinction i» imporfnnt 
in the following respect* — 

(1) If an npplicntlon under this prction is on« l>\ sms of c'ceculinn it moiiI 1 Lo 

gfisTme*! 1 y art 1R2 of Sch I of tlio Limitation Act, and, further, * C 
of Ihst \ct relating to the cselnsion of the period of minontj would opplj 
to tho A] I IifAtion (p) If it i* not, it Mould !« goremed by the reaiduarj 
art (9) It art apptiw, thetwn© is to bo counted from tbo date 
of tlie decree wliicli for the iirat tima gaeo the applicant right of restitution, 
1 f , tho decree of the lower appellate Court \ arj ing or reversing tho decree 
of the Court of first tnslance.andnot thedatoof the decree in second appeal 
<l)smis«ing tho appeal from the decree of the lower appellate Court (r) 

(2) If an application under this section is one b^ wav of execution, tho provisions 

of s 141 s'ould not apply (see notes to a 141] But they would apply, 
if It IS not one Ii} was of execniion In the latter cose, if tho application 
IS dismtssesl for default it mat be restored under 0 0, r 0 (*) 

(3) The difference between the two vieusalso affects the Court fee on a raemoran* 

diim of appeal from an onlcr passesl under this section (I) Sea note below, 
* Court fee” See also nolo above, Splitting of claim for rcstitutioD ” 
The -Mlahahad High Court has held that an application for restitution as a result 
of » decree of rrm Council is ono to enforce an order in Council and that art 163 of 
sell I of the Limitation Act, IOCS, applies («) 

LlmltatlOlL^See note above, ‘‘Whether a proceeding under this section » a 
prxeeding m execution ” 

Appllcahlllty of S 14l.~Sco note above Whether a proceeding under this 
section IS a proceeding in execution 

Appeal — The determination of a question under this section is a decree and ap* 
pealable as such ( e) and this is so even if the Court exercises the power of granting restitu 
tion in Its inherent jurisdiction (te) , sco s 3, cl (2), definition of ” decree But the 
question must be one directly covere I by the section, and not one incidentally connected 
w ith or collateral to the decision of anysuch question Thus a decision that an application 
under this section is time barred is n decision on s question collateral to tho question of 
reititution and hence it is not a decree and not appealable as such {z) 


Court fee — it has been held by tho Allahabad and Rangoon High Courts that an 
appeal from an order made on an opplication under this section requires to bo stamped 
od t-aforew under tho Court lees Act, 1870, sch I, art I, as an appeal from a decree This 


(0) • • 


(p) ■ • 

(») . 1. ■ . 


«) ■ • ■ 
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(i) /“am Chtind v S/tam Parthad (1913) PunJ 
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proceed? on the vjct\ taken bj that Court that an application under this rule is noton 
application for execution (y) 

Fnforfement of UabllHj 145 . [S 253] any person has 

become liable as surety — 

(a) for the performance of any decree or any part 
thereof, or 

(b) for the restitution of any property taken in execu 
tion of a decree, or 

(c) for the pa 3 nnent of any money, or for the fulfilment 
of any condition imposed on any person, under 
an order of the Court in any suit or in any pro 
ceeding consequent thereon, 

the decree or order may be executed against him, to the 
extent to which he has rendered himself personally liable 
the manner herein provided for the execution of decrees and 
such person shall, for the purposes of appeal, be deemed a 
party within the meamng of section 47 

Provided that such notice as the Court in each case tbnks 
sufficient has been given to the surety 

The old section — Tbo correspondins e 253 of the Code of 1882 ran as follows — 
Wienercr a person has before the passing of a decree m an original su t become 
liable as surety for the performance of the same or of anj part thereof the decree ma; e 
executed against him to the extent to which he has rendered himself liable, m the same 
manner as a decree may be executed against a defendant 

Pronded that such notice in nriting as tbe Court in each case thinks sufficient 1 a'’ 
been given to the surety 

The new section — The present section differs from the old section w the folio r 


mg respects — 

1 The old section appbed only to surety bonds for the performance of a 

it did not apply to surety bonds for the fulfilment of a condition nnpew* 
upon a person under an order of the Court [see cl (c) of the present sect lonj 
It was also doubtful whether the old section applied to suretyships 
the restitution of property taken in execution of a decree [see cl (o) ^ 
the present sectionj T1 e present section applies not only to surely bun 
for the performances of a decree but also to surety bonds referred to a 
as also to bonds for the payment of money untler an order of the Court 
notes below 

2 The present section applies to suretyships for the performance of ("‘J 

whether original or appellate [see cl (a)] ds to the ol I section it 
doubtful uhethcr it applied to orgnal decrees only or applied al"o 


appellate decrees 

3 Thewonl personally has bee n newly adJc t in the j resent section . 

Jlail'ult^ y ealvutund 47 AD #8 I ease* arliing In II h«r S'"! t)rl’»f 

M2 1 C a.l. (S5) A A 1S7 ATainv /-mW , (IB-5) 4 1 •'* ' 

Ula V Ha U fM (1130) 8 llanx 871 1 C 474 (25)A J C>‘~ 

126 t C 811 ( 10) Jl Stl A» tl * 
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Object of the sectlon—nas Wiinn |n)\ilrn tliit »hrre ft ponon iK^omo 
1i»’le»%Furctj f..rtliPix'rfcrm^nrefi{inlf<Tw[cl (*)lorfornn\ of the purpo«t^ piK>cifip<l 
in cl (h) or cf (p). the jwrti for who«o Bcciiriti hm l>ccn pivcn enforce the 

Fecuntv bv txrCHling the deerre or onler » 7 MnFt the snret). to the eTtent to which he 
has rcndcreil him«clf pc r-oBo/fy lisl le, in the name manner in «( the surety was ft party to 
the decree or onler and was direeteil h\ the tleerec or onler to perform the obligation 
un lertaben 1 v him It is no lonper neiessary to institute ft rtgiihr suit to enforce the 
securits fts it was in some ca«es un W th“ ol I section The present section provides a 
summary reme<K in ejvcMfioa an 1 di«pen*es with the necessits of ft separate suit to the 
extent to which the suret\ has renderel himself prrwnnUy liable The decree can bo 
executed again't the surets as thonph he were a parl^ to the suit and the prncipal 
debtor(s) 

Secnrlty for the performance of •* any " decree — 

1 Ex parit ittertt — ^ obtains an ex parte decree against 13 The decree is set aside 
under O 9, r 13 [Code of ISSJ, s lOS) on Cstandinj suret} for the performance of an> 
decree that may be pa<^cd against il on a re hearing The suit is reheard and a decree u 
passed against B A maj enforce the security hj exfeulinj the decree against C (a) A 
separate suit is not necessary 

2 Jppflfate (feeree —The summary procedure contemplated hj thu section applies 
to suretyships for the performance of any decree, whether it bo an original or an appellate 
decree Under the old section there was a conflict of decisions as to whether the summary 
remedy provided by that section applied at all to surety-ships for the performance of 
apprf/afsdecreesit being held by the llighCourtofOileutIa that It did not (fi) and by the 
other High Courts that it<bd(e) The prc-nint section makes it clear that the summary 
procedure contemplated bj this section a| plies to security given for the performance of 
apprllatt decrees also The rules that pros ido for security for the performance of appellate 
decrees are rules 6 and C of Order 41, corresponding to ss 543 and 54G of the Code of 
of 1SS2 An illustration will make the |K>int clear A obtains a decree against £ and 
applies for execution B appeals from the decree an I applies for atay of execution under 
0 41, r 5 Execution is stayed on C standing surety for the due performauce of any 
decree that may be pas«ed against B in appeal A decree is eventually passed by the 
appellate Court against B A may enforce the security against C by executing the 
appellate decree agam«t him as if U was* pirtj to the decree ■According to the Calcutta 
decisions underthe old section A sonly remedy was by way of suit against (7 

Secnrlty for restlintlon of property takes In execntlos of a decree — 

A obtams a decree against B for posses«ion of certain lands B appeals from the decree 
Pendmg the appeal A applies for execution of the decree The Court allows execution 
on C standing surety for the restitution of the lands to B in the event of the decree 
being reversed in appeal or for payment to £ ol the value of the propertylO 41 r 0 
Code of 1S82, 8 540] The decree is eventually reversed in appeal B may enforce the 
Eecuritv by txecattng the upprllate Aevrw against C \ecordmg to the Calcutta decisions 
under the old section B could only enforce the seeuntv by a separate suit (d) 



(o) SrjiKltiin '• D no \alh (1«99) 2S Csl 


(<■) Ventapav (18SSI 1® Bom 111 

V Bambhnt (1901) £5 B m 409 
Janli V Samp (Ib95) 17 AU 9J rSiru- 
tsfl/ai T 7taiiMyj«?r(l890) IS U»d J Bot 
*®e £«iiiA«ai»v Copal (J906) 50 Bom SOS 
(d) SoSjoav Ba/mo4unJ(lS96) 23 C»1 212 
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proceed'i on the new taken 1>3 that Court that an application under this rule w notso 
application for execution (y) 


.Faforrement of lisb.iitj- 145. [S. 253] ■\niere aiij pcTSon has 
become liable as surety — 

(a) for the performance of any decree or any part 
thereof, or 


(b) for the restitution of any property taken in execti 
tioa of a decree, or 

(c) for the payment of any money, or for the fulfilment 
of any condition imposed on any person, under 
an order of the Court m any smt or in any pro- 
ceeding consequent thereon, 

the decree or order may be executed against him, to the 
extent to v’hich he has rendered himself personahy hahJe in 
the manner herein pronded for the execution of decrees and 
such person shall, for the purposes of appeal, be deemed a 
party mthin the meaning of section 47 . 

Provided that such notice as the Court in each case things 
sufficient has been given to the surety. 

The old section —The corresponding s 253 of the Code of 18S2 ran as Jollow* 

' V henerer a person has, heforo the passing of a decree m an original iwt» 
liable as surety for the per/orfflance of the same or of any part thereof, the 
executed against him to the extent to srhicb be has rendered himself liable, in tn 
manner as a decree may be executed against a defendant 

• rronded that such notice in writing as the Court in each case thinks 
been giren to the surety 

The new section —The present section differs from the old section m the o 
ing respects — 

1 The old section applied only to surety bonds for the performance of * 

It did not apply to surety bonds for the fulfilment of a condition 
upon a person under an order of the Court [see il (c) of tlie present see 
It was also doubtfol whether the old section applied to • of 

the restitution of property taken in execution of a decree [see c 
the present section] The present section applies not only to surety 
for the performances of a decree, hut also to surety bonds referred to * ^ 
as also to bonds for the payment of money under an order of the Cout 


notes below 

2 The present section applies to suretyships for the performance of <i"J’ 

whether ongmal or appellate (see cl (a)] As to the old to 

doubtful whether it applied to original decrees only or oppb 
appellate decrees 

3 The word person ally * lias been newly added in the present section 

M.imM V fialmatunJ (1P25) 4T AB M I ,,[,[ 5 ^ pihar »nJ pj 

K4 I C S.I, (25( A a 137 V JfffJfo (1025) 4 J ' 

«/■> V J/a i/«m (lOJO) e lUo* S7t I . C <74 (£5) A I « 
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Object of tbc section— Th»^ wtmn |ro»nlr« that pcrvin li\' lr<^omo 

lia’lca»curct% for tlio pcrformtnfc o! Aaiwelcl {ft)JorloTam ol 

in cl (b) or cl (e) the ivirtc for «hw 11000111 iwtintt 1-oori ptren mft\ enforce the 
oocuntr hr oj^cir/."? the ilocroe oronW asninn the onret), to the extent to «hieh he 
has rrnJeml him.clf lixWo. >n the aamc mxnner as it the ourctr was a fwrty to 

the ilecrws or onlcr ami sxas ditectosl li\ the Jccroc or nrtler to j^rform the obligxtion 
imdertaVen 1 r him It is no longer necessary to institute a rrjuf ir a nt to enforce the 
founts as It seas in some rx»es unler th* oM section The present section pros ides a 
summary remeslv in r-riruhon, and di«pen*eH nith the neceasits of ft separate suit to the 
extent to nhich the siirets has rendered liim«elf ptrannnUtj liable The decree can lie 
executed agam*t the surets as though he were a party to the suit and the principal 
debtor (j) 


Security for the performance of - any " decree — 

1 Ee porft deertt — 4 obtains an ex parte decree against It The decree is set aside 
under O y, r 13 [Code of 18S-, s 103J on C standing surety for the performance of any 
decree that may be pns«ed against Ron a re hearing The suit is reheard and n decree is 
passed against R may enforce the security by txeeuting the decree against 0 (a) A 
separate suit is not necessary 

2 Appflhlt daunt —The summary procedure contemplated by this section applies 
to surety ships for the performance of nny decree, whether it bo an original or an appellate 
decree Under the old section there «as a conflict of decisions as to ubether the summary 
remedy provided by that section applied at all to suretyships for the performance of 
oppsf/ate decrees It l«ing held bythe High OourtofOilcuttatbat It (bd not (6) and by the 
other High Courts that it did (c) The present section makes it clear tliat the summary 
procedure contemplated by this section applies to security gi\ en for the jierformance of 
apptUatt decrees also The rules tliat pros ide for security for the performaneo of appellate 
decrees arc rules S and C of Order 4l. corresponding to ss 543 and 54Q of the Code of 
of 1S82 v4n illustration «ill make the point clear A obtains a decree against R and 
applies for execution R appeals from the decree and applies for stay of execution under 
O 41, r 5 Execution is stayed on C standing surety for the due performance of any 
decree that may be passed against It sa appeal A decree is eventually passed by the 
appellate Court against R A may enforce the security against C by executing the 
appellate decree against him as if (7 was a pxrty to the decree According to the Calcutta 
decisions under the old section, A sonty remedy was by wfty of suit against C 


Security for lestltolion of property taken In execution of a decree — 

A obtains a decree against It tor possession of certain lands R appeals from the decree 
Pending the appeal A applies for execution of the decree The Court allows esceution 
on G standing surety for the restitution of the lands to R in the event of the decree 
being reversed in appeof or for payment to R of the value of the property [O 41 r 6 
Code of 1832 a 54G] The decree is cxcntually reversed in appeal R may enforce the 
secuntv by txecuhng the apprllale derm ngunstC \ccording to the Calcutta decisions 
under the old section B could only enforce the security bx a »eparate suit (d) 


(fl) SorMfua T Dm Sath (1S39) 2S C*I 222 
(6) roiSan r Cdiranl (1S9J) 22 C»1 25 Subioa 
Daa V DatfMkUKd (18961 2J Cal 2I2 
(I 519) 
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Security tot payment of money.—Tho following aro some of tho sections and 
rules providing for security for the payment of money — 

S 55, sub sec (4) [security on bdialf of a judgment debtor who is arrested m 
execution of a decree and who expresses his intention to apply to bo declared an 
insolvent], 

0 25, r 1 [security for coats] 

0 38, r 2 [secunty in cases of arrest before judgment] 

0 38, r 6 [security in eases of attachment before judgment] 

0 41, r 10 [security for costs of respondent m first appeal] 

0 45, r 7 [security for costs of respondent m appeal to the ICing m Council] 


Security for fulfilment of any condition imposed on any person.— The 
summary remedy provided by the old section applied only where the secunty given 
was for the performance of a decree and for no other purpose Thus where a defendant 
produced certain promissory notes m Court, and the plaintiff objected to their return 
to the defendant, but they were returned to the defendant on 0 standing surety for 
tAetr produetto^ when required, it was held that the plaintiff could not, on non production 
of the notes, proceed against C by execnhon, the reason given being that the security 
was not given for the performance of a decree, and that hjs only remedy vas by ivsy of 
«ui( against C (e) Under the present section the secunty may be enforced by e^eco* 
tion against 0 Therefore when a sale in execution u adjourned on a security bond to 
produce the property attached, the bond maj on default be enforced against the surety 
for the value of the property by proceedings in execution (/) 

The section applies only where the Court passes an order or decree which is intended 
to be an order or decree enforceable in execution by one party to a suit or other P^n 
ceediDg against the other party Therefore, a bond passed by a surety under 0 32, 
r 0 (2), cannot be enforced by summary procees under this section , it can only bo enforced 
by a suit (g) But if a next friend of a minor is allowed by the Court to withdraw 
paid into Court hy a judgment debtor m satisfaction of a minor’s decree on condition tLa 
he shall purchase Government Promissory notes and deposit the notes in Court there u 
a proceeding consequent on the suit until the notes ere deposited Therefore a surety 
bond for tho deposit of the notes can be summarily enforced under clause (c) o* toe 
section (A) The section does not apply to a surety on an administration bond unde 
section 201 of the Indian Succession Act, 1925 (») See notes to 0 21, r 43, “ Security 
bond for producing attached property ” 

A 13 committed to jwison in execution of a decree obtained against him by B ^ 
applies to be released from jail to enable him to make a petition m insolvencj A is 
released from pnson on C giving security that A will appear before the executing Court on 
the day fixed by the Court The insolvency petition fails, and A fads to appear m Court 
In such a case B, and not the Govenunent, w entitled to tho sccuiity money (j) T 8 
money 13 to bo appropriated towards satisfaction of the decree, it is not to be £iv*“ 
to the decree holder as a solatium or farther benefit over and above the decfC » 


amount (A). 

[«) jrarajanamma v Ttamayya (1899) JS Mad 
2M , _ . 

(/) ■ 

(?) ^ ' 

(A> 5ant'ofo ▼ Sanyaiain/a (1933) tt Mad 
6S7, 1*9 r C 450. (33) A If C'S 
I ) JZo ^laun 9 Ui/\ v Xiaw Toi (19.S) 0 itaax 


47* 118 1 C 427, ( 28) A B “I® 
loMiiid Aol V Chhtio iiniA ??. v 


i 417 57 I t 303, jO 

«wA<immad (1921) 6 lab U3 -W' ' 

(») Surtnira^'^ai\-^ ^ ^ 

»V i( 89, 50 r C 778 
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•• To the extent to which he has rendered himself personally liable. 

A »urctj (1) mAj irndcr himvlt Inlilo, or lio (2 ) ibav onl) rito a cliarpo upon 

hn propciij, or be (3) ma} unurrtAke a personal Inbililx and charge hu proiicrty as 
further secuntj. 



of the decrccAndother matters to be complied with.” 


that cose the pUiotiQ obUmed a decreo for possession against tho defendant Tlio 
defendant ap^lod from tho docreo Tlio plaintiQ was on his application let into 


prior to the sale transfetred his equity of redemption m the property to a third person (a). 
The Madras High Court have held tbit when tho security is realized under the procedure 
recognized in liayhubar Sin<jh’e case, the surety la party to the suit for the purposes of 
appeal («1) The procedure is an exercise of tho inherent jurisdiction of tho Court 
and limitation is under art. 182 either from tho date of tho bond or the day of default 
by the surety (n2) 


(0 (IClT) 39 AU 225, 88 I C. 33. «PI roirt by 
JlAokln J , la £utuman v i/utiufram 
(1927) SlCtl 1, 13, 95 I C oaS ( 20) A C 

(n) (1919) 40 I A 228 230 42 AU 158 100 
55 I C 650 •rproTln; Janii Smtr t 
S arup flat (1895) 17 AU S9 Jifh JIafa 
hliimi V £aJaH StnjA (1923) 45 AU 
*•! C 927,( 24)A A 105 ^alynian 


<") 

("D 

(" 2 ) 


Itai»r 352, llS I 
26 AunAi J/ot'fi 
0 Mvl 089 145 1 


C 032 ( 29) A n 
\ Aumrts (1933) 
. 1011 ( 33) A M 

r 1/aAaieo (1917) 39 AU. 225, SS 1C. 


Iv«i<ami T V.ivilluinimn) (1933) 56 3UJ 
MJ 145 I C 871 ( 33) 1 JI 780 
yii>.ufi4» V KruhUH (1933) Ao ){k). L, J 
vJ7 145 1 C lOOl.t 33)A.JLT22 
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Id the third caie aI«o where the security ifl giren to the Court the proj-ertT way he 
sold by an order of the kind wade m Jiaffkuhr Striffk a csbc At the same time the 
applicant may rclinqui'ih hw interest in the charge and proceed to enforce the personal 
liability in the bond by attachment and sale of th^e property charged (o) 

^V’licre a security bond charging his property is giren by the judgment debtor 


. — 1* V »_ ♦hn section 

him An 
the Court 
d by this 

section may be given by the latter Court (r) For form of notice, see App H, form No 13 

Discharge of surety. — ^The liability of the surety depends upon the terms of the 

bond and unless expressly limited to the original Court extends to the Court of ApK*^ (^) 
If the bond has reference to the ultimate issue of the amt it matters not that the amt 
haaatone time been dismissed for default and then restored (/) A surety who has wide 
lumself liable for the performanceof a decree cannot resist enforcement of the bond on the 
ground that a consent decree is passed on a bona fide compromise (u) ■ nor on the groumi 


a payment which has not been certified under 0 21, r 2, of the Code (y) 
which the contract of suretyship takes is immaterial, it may be either in farour oi tn 
Court or of the decree holder (s) 

Section no bar to a regular suit against surety.— As to the old 

was held that it gave an additional, not an exclusive, remedy against a ’ 

and that it did not preient the decree holder from bringing a rtgular esd 
surety bond to enforce the secuntyfa) The present section also does not bar a 
suit ^b) It simply enables a party for whose benefit security has been 

rty for wIk^® 

. uretv i-s to Ve 

. . hat 13 to say. 


(o> 


ilull't ProiaJ V ilahadio ( 1910 ) 38 All 
327 , 33 I C 092 , Oanca Deo v Jett tal 
( 1017 ) a P»t L J 107 , S 9 I r j 6 | 8 . 


(•) 


(ri) 


(•r) 

w 


(») 


(si 

(d 

(•> 


Tool n V J cA« «t (1021) 2 n#iu 607, 01 
1 C 09S, ( 25) A I! PS 

Zalihmiihanlnr • 

Hum 2J 


nihomaX 0903 ) I 


(I) 


(d 

W 

(i>> 


Mieud V Tholore (1011) SO 
12 1 r 6(9 ■S*"'*'®"*’,”? (31) 

(lOJl) 6i All 26i, 1S4 I f ^38. ( » j 

CMiw^‘rim noVi^o I**"* ***• 

1 C 509 ( J1)A n SOfl 



rnoCEEDlXCS by on ACAIXST nEPnESEXTAXIVES. •127 


if *n onlcr n tniKlo in cJCTiitim mforcin); * cNim »ciin^t tlir mirctv, tbe itirctv may 
appeal from the order >f he wai A pirtj to tlii* Aiiit in vhich the decree or order nought ] 
to l>e ejecuted wai p\««eil (e) In thia impect the *ecti m give« effect to certain rulingn 
under the old necti n (rf) The referenee, hoseTcr, to rcc 47 does not jmp<)rt into this 
section the proTKi in therein contained which lrtr» a tepnrate suit A auretj under this 
M cti n M a part} to the «uit for the limited purpose mentioned in this section (e) 

V surety f ir a deceased defendant ii not liahle when a decree » pissed agiinst a 
person who has not Ix^n adjudgeil to be the legal rcprescntatiie, and he maj bnng a 
suit to negative his liability (/j 

Appeal. — ^n order under this aection IS appcili hie as a decree (j) Sec the penultu 
mate paragraph of the section 

LlniltattOQ. — here an app al has licen preferred from a decree for the 
performance whereof a person has become luLle as a aiiretj, the period of limitation 
for an application under this section is 3 }cars from the date of the appellate decree 
as provided hy art 182, cl (2), Schedule I of the Limitation Act, and not 3 jears from 
the date of the oripnal decree (A). 

146. [iVeip ] Save as otlicnnse provided by this Code 
or by any law for the time being in force, 
where any proceeding may be taken or 
application made by or against any person, 
then the proceeding may be taken or the application may 
be made by or against any person claiming under him 

Proceeding by or agalast representatives —The proceeding contemplated 
by the sectun includes an appeal The eipressK>n claiming under is wide enough 
tocovercAsesof devolution, etc ,inentiunedin O 22 r If A aiies if to establish his nght 
to certain propertj Tending the suit It mortgagee the property to C The suit is 
decided in A s favour D does not appeal from (he decree C, as a person claiming 
under B, may appeal from the decree (i) 

This section enables the legal representative of a deceased decree holder to be brought 
on the record to carry on a pending esecution proceeding (j) An attaching decree holder 
who has executed the attached decree is a person claiming under the onginal decree 
holder and if the attached decree is reversed on appial the judgment debtor may get 
restit Jtion against him (t) 

See noi^ to O 0, r 13, aader tbe he^fd ‘ byif^gal rejvesentaiire cJ 

dec-ea>ed defendant Other cases to which the section applies have been considered 
m their proper place 


(e) Srntibath Priuad r Eulto >'r<ua<t (1911)39 
Lai Si 7*6 0 I C 8S2 Abdul t afar 
V ilahonud ilularam (19SZ) 33 Ixim 
L P 1531 13jI C »12 ( S2, A t 77 
id) •^het 'SuUmanv SAirrow, (18S9) 12 Bom 71 
Aihod T 1) 15 \V B -SS 

(«) Ram Kuhin v lalta (|»ZJ> SI AD 

3tS 112 I C ..ll ( 2s) A A 527 
l^maMlhan v Doraituamf (IS'O) 43 

l/ar firm <ir i, a 


M»d : 


1b5 ( 2*) a B M 


1 50 U n> 602 100 


(7) 

(A) 

(0 

0 ) 

(A) 


StrAd/uirr / ulin (lOH} 19 C (V 1085, 
30 I C 6S4 

CioliF)>a r Rjimaebandra (1320) 41 I-oro 
St 52 I C 1B7 


Sitanmaneami v Laltimi (1918) 41 Mad 
SlO 4s I C 810 



Anrauna ▼ & iV^ara^ta (1920) 53 Mad 795, 
127 I C en ( 30) A M Te7 
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147. {_2^ew R S C , O (6, r. 21 ] In all suitsto which 
any person under disabilit}’ is a party, any 
peSinV^derdSabStf consciit GT agreement, as to any proceeding 
shall, if given or made with the express 
leave of the Court by the next friend or guardian for the 
suit, have the same force and effect as if such person were 
under no disability and had given such consent or made such 
agreement 

Rules of the Supreme Court 0 16 r 21.— Thu section u neir it w taken 
from 0 16 r 21 of the rules of the Supreme Cburt irith some alterations 

Any person under disability — ^The section applies to consent giren on 
behalf of persons under disability such as minors and lunatics See 0 32 below 

As to any proceeding —These words do not refer to the eouJuct^of^ a swt 


Express leave —The leave must be exprtis In this respect the present 
section diSers from the English rule 


148. [iVety R S C , o 04, r 7 J "VATiere any period is 

fixed or granted b> the Court for tbe 

usemea o < domg of any act prescribed or allowed by 
tlus Code, the Court may, in its discretion, from tune to tiine» 
enlarge such period, even though the period originally feed 
or granted maj have expired 


Act prescribed or allowed by this Code — The present section 
Court to extend the time fixed hv it e»en after tbe ejpiry of the period origmahy fis 
It IS a legislative recognition of the rule laid down in the Bombay case of ^/ioffwon 
Das V Dajf Abu Ahmtd (pi) end the caseson which that rule was based (n) 
the Bombay case it was held tliat it was competent to the Court to extend the time 
under sec 54 o! the Code of 1582 (now O 7 r ll; even after the expiry of the tuu 
origmally granted. It must however ^ noted that the section applies 
time is fixed for the doing of an act pretenbed or altoued by this Code Code ,jgii 
rules and presenbed means prescribed by the rules [see s 2 cla (1) O’tia llU/J 
See for instance the following roles — 


m] 


1 O G r Is (amendment of pleadings) 

2 O 7 r 11 (b) (requiring plaroliff to correct valuation of suit) 

3 0 7 r 11 (requiring plauitjH to supply requisite stamp piper where 

phmt IS written upon paper insulbciently stamped) 

4 0 8 r 9 (requiring written statement or udditional w ntten statement from 

a party) 

5 0 21 r 17 (amendment of application for execiitnn) 

0 O 2o r 2 (security for costs of sml) 

*• O 41 r JO (sectiritv for coats of appeal) 


M««r S,J«™(..1(1SSJ):5I!IIP STT | (») P'"",'"'’ '•■•I'*;;' I”'"' “ 
(1801) to 13010 203 I fl es esi 01 V « • 


KNLARGCMnXT OI' TIME. 
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Act directed or Mlowed by a decree of Coart.— Thi< »c«iion dooi not Api'lj 

*ficrc time i< ttlMnrtl fortIoinff«K*ct bj adrere^tn a «tnt (o) Hiit if tfco tlrvfco a {tcIi 
niinsn dwrro tlie Court tfejitnR control o\cr tho ncOon Iia? full jiowcr to maVc any juit 
and orders tlicrrm incliidinRin appropn^to ci«cs tho 0x10011011 of time fc>o 

in a decree for rjiccific I'crfornixtico of a coniract of silo the Court niij cxtcnil tlio time 
fijcotl m the decree for the pajinent of the price beeiu'o tho decree is in tho nature of a 
prcliminara decree (pj Tiic form of a preemption decree h fixed h^ 0 dO, r H, 
and t! ere 11 therefore, no analo;»} Idwcoit such a decree and a deerto for specific 
perfnrinancc of a eontnet of axle fo) , Lut as to pre.cmptioii decrees the cases aro not 
con<i<teiit It lias held hi the Allahabad High Cdnrl in ^oronjon v Ham llthal (r), 
thit a Court I n no power under tliiieoclion to extend the time fixed by iti decree under 


Court, the section mxi ho appltnl In a ease nliero an ox p.irto decrco was set aside 
on condition that the defendant do px) a sum of money wdlun a ttceh, tlio Alhhxbid 
Hi;;h Court hel I tlixt tho condd tonal order did not haao tlioefTcet of a prcliniinatj decree 
and tlist the Ijwcr Court should liaxe requircil Iho money to ho depositeil by a certain 


condition that the appellant ehoiild make a payment of rent and aiseumcnt within 
a stated time, an oxtcmion was allowed as there was no express diroctioii tint oxociitioii 
should proceed m default of payment (t2) Again when a Court of appeal ronmulcd 


sec Us, but un'icr U ■*!, 1 o-. i>y «ai^in„ mo uecico w me «<y li >. 1 , l.,., . . 

It fin thus been held (fiat if a decree ts passe<i toe pro cmption on payment of a cerfam 
sum in Court witliin o prcscnbc«I time, and an appeal n preferred from tho decree, the 




(p) AtJul OActi’f V AMil na/iiaian (1023) 
40 3f4d IIS 72 I C eei (23) A H 281 
iMur V TamijuJJn (19331 37 

C \\ \ 3J7 14j I C 11. ( 33) a 1. ItV 
(j) 4flit»cl 148 tiipn rrrWslUrt, J 
(r) (1013) 35 All 582 21 I C 585 
(» (1016) 39 SIS'I 876 31 I c 240 suprs 
(I) (6« Jfu/iirmmaJ v pfrtap (1916) 1 

I at b J 62.311 C 89 


J^tV’nnlA > Aninto Prasad (1014) 30 All 
77 23 I C 139 

AiliruAnaV rr/nolAnnim ;1 (102'') 53 Slad 
J J 491 103 / C 121 ( .’») 4 J( 134 
Sa}i<sJi y Dilainir (19JR) 4O All 5'9 
47 I C 4 Jn/a hath v Pu/rca (|9J3| 
8 Lurk 502 1451 I 640 ( i3) A O 241 
flanks \ Majnharudtin (1932) 30 0 
ft N 693 141 I C 877 ( U) 4 C 83 
AlrArtra Mahan \ Goar Mohan (1J33) 
' ■ ■■ 


Sttal !>' 


sui 


(lOSSI «-• . 

90! ( !J) A JI 163 
Pam (lti33) 5j All 
3 n 142 I C 331 ( 33) 4 4 .621 II 
riMm JUhnn r dour JIahan (1933) S7 


7 I 4 102j ( 34) 4 ( 2: 
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147, [New. R. S. c., o. 16, r, 21.] In all suits to which 
any person under Usability is a party, any 
consent or agreement, as to any proceeding 
shall, if given or made with the express 
leave of the Court by the next friend or guardian for the 
suit, have the same force and effect as if such person were 
under no disabihty and had given such consent or made such 
agreement. 

Rules of the Supreme Court, 0. 16, r. 21.~Thia eection u new. It is taken 
from O 16, r 21, of the rulea of the Supreme Court with some alterations 

“Any person under dlsaWllly*’— The section applies to conseot given on 
behalf of persona under disability, such as minors and lunatics See 0 32 beJon 

“ As to any proceeding.”— These words do not refer to the coniuct of a suit 
or appeal ’ ‘ f « ‘ * 

or appeal i 
of It e , 
it IS done 

“ Express leave. *— The leare must be earprejs In thu respect the 
section differs from the English rule 


148. [Nexo R. S. c., o. C4, r. 7.] "WTiero any period js 
fixed or granted by the Court for the 
aigemea o ime domg of any act prescribed or alloyed by 
this Code, the Court may, in its discretion, from time to time, 
enlarge such penod, even though the period ongmally fibred 
or granted may have expired 


. ' • - empowers tbs 

i oiismally 

. • case of BAojk'O'* 

■ _ u based («) 

the Bombay case it was held that it was coioiietent to the Court to extend the time we 
under sec. 54 of the Code of 1SS2 (now O 7, r II) even after the expiry of the ti 

only w ‘‘*** 

■ ■ and {16)] 


1 O 6, r I8 (amendment n/pIradiDgs) 

2 O 7, r 11 (b) (requiring plaintiff to Correct valuation of suit) 

3 0 7, r 11 (requiring plaintiff to supply requisite etamp piper, wbero the 

pfamt IS wrifCcn upon paper insulbcicntly stamped) 

4 O 8, r 0 (requiring written statement or additional written stoteiuetit 

a partj ) 

'i 0 21, r 17 (amendnient of application for execution) 
fi O 25, T 2 (lecurity for coslaofsuit) 

7 0 41.r 10 (seewntv for eostt of appeal) 

(0 ni. 9 i{»«v Sc>lS«,t<ii«t (1889122 QUO 477 I (») v ^ 

(“» llB 9 l)ieLom 253 I O 8 "*- BSI 6 I I 


EN’LAKGCMCNT OF TIME. 
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Act directed or allov-cd by a decree of court.— Tim socticm do« not arriy 


fiicd m the deerre for the p-ijment of the pneo liecau'o the decree is in tlio iiitiiro of ft 
prchmmar\ tlecn-c (p) Tlio form of ft pre eni|)tiot> deereo jh fixed b} 0 -0, r H, 
ftnd tl cre’n therefore, no aniloj} iirtwren bucIi a decree and a decree for Hpecific 


C'our*, the swtion mix be applie*! In ft ease wlicrc wi ex p.\rto decree was set aside 


the Court, the section cannot bo applied, either tic amo tho order operates as a decree 
or because there is no previous onler current on which the onler extending time cm 
"" ‘ ' • crwiso 

. week 

’(tl). 

. . eo on 

condition tliat the appelhnt should inftko a payment of rent and assessment uithin 
ft stated time, an extension was atloaeil as there was no express direction tint execution 
should proceed in default of payment (i2) A^m when ft Court of appeal remnnded 


sum m Court within ft prescnbetl lime, and in appeal is preferred from tlie decree, the 


(;>) Abdul bhaler y Abdil TlahuMn (1923) 
IS Mad 113 72 I t 863 ( S3) A U SBI 
tMur RaSim T Tamijudl it (1933) 37 
L \\ \ 3 J* llJ I t 5 .’ ( 33 ) K t 1-0 
(}) iSJlad 149 »upnJ r«c Wallace i 
(0 (1013) 35 All 582, 21 I C 595 
(0 (tOlSISOMa^l 676 31 t C 210 $«pra 
{() 4tu iluhnmmad V J/urut Pertap (I91S) 1 
I'at L. J 02.34 ( t bS 


a Prasad (1014) 80 j 


(u) Jo^rrtalh v Ann 
77 231 C 138 
(bI) CiMruAnav /’iirriJlA'iniFnii/ (102") S3 Mad 
I J 401 10.1 C 121 ( 28) A 31 I'.l 
(t) Sajptdi V Dtlau ir (1918) 40 All 5'9 
47 1 C 4 Jaja Aa(A v Puhra (1033) 
8 Lurk 502 1451 C 610 ( 3J) A O 2f ' 
Pansln ' ^ 


N 8 J 3 ; 

(rl) Ktfrtm MoA 

37 C « V 
(r2) ^ifSrtfevflAiom 


1 1 C t 






1932) 36 C 
• C 83 
1 (1933) 


(|ra) isitai i/\n > cnnei i am uj au 

320 1421 C 33J ( 23) A A .62 7 JJ 
(tr) £tVlra iJokan t Gour ilohan (1033) 37 
C W \ 678 1471 C 102j (34) a t 21. 


1 (1026) 5 r«t .808 
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147. R S C , O (6, r. 21.] In all suits to wluch 

any person under disability is a party, any 
perwnTmdetdSaMtf conscnt or agreement, as to any proceeding 
stall, if given or made Tvitli tie express 
leave of the Court by the next friend or guardian for the 
suit, have the same force and effect as if such person vreie 
under no disabihty and had given such consent or made such 
agreement 

Rules of the Supreme Court 0 16 r. 21.— Thu section a neir It u taken 
from 0 16 r 21 of the rules of the Supreme Court mtb some alterations 

Any person under disability —The section applies to consent giren on 
behalf of persons under disability, suci *s nimora and lunatics See 0 32 beloTr 

As to any proceeding. — ^Theso words do not refer to the eonJucl of » suit 
or appeal A next friend or guardian ad hum has undoubtedly the conduct of 
01 appeal in his hands But if he does anj-thiog m the action beyond the mere conduct 
of It eg consents not to appeal the person under disability is not bound by it 
it IS done with the express leave of the Court (f) 

Express leave — The leave must be erpreii In this respect the present 
section diSora from the English rule 


148. [N'etv R S c , O 64, r 7] "WTiere any period is 
fixed or granted by the Court for the 
aisigemento toe doing of any act prescribed or allowed by 
this Code, the Court may, xn its discretion, from time to time, 
enlarge such period, even though the period oiigmally 
or granted may have expired 

, .... nAn.fS tbs 

* 7 fixed 

'(ifliraa 

_ e fixed 
Y of the tune 
only wbert 
de’ includes 
} and (1*5)] 


O 6, c 18 (amendment of pleadings) 

O 7, r 11 (b) (re<iuiriiig plaintiff to correct valuation of suit) 

0 7, r 11 (requiring plamtiff to supply requisite stamp paper, where 
plaint 13 wTitten upon paper uisulbcientJy stamped) 

0 8 r 9 (requiring wntten stiteraent or additional wntfen stoteineut freiw 

a party) 

0 21, r 17 (amendment of application for execution) 

O 25 r 2 (security for costsof soil) 

0 41 r 10 (seciiritv for costs of appeal) 

’ ^ , l«,v Aon 


(0 5ioi/Vnt<int(18S9):2QhI> S77 If 

(m) (1391) Ifl Lool "fl3 I 
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Act directed or allowed by a decree of Court. — TJ jm fcction tior^ not ajipf^ 


futsl m the decree lor the jvjyment of the pnee lieeMi«o the decree h in the nituro of a 
prclimmarv decree (/>l The forni of » im emptutn decree i* fixed hj 0 -*0, r H, 
And there i<. therefore, no anilo;*) licl\rrcn such ft decree and ft decree lor npecific 
perforraanec of a cootracl of #.a!e (») , Lut aa to pre-emption decrees the cases nre not 
consistent It wfts held h\ the ^tllahahvd iirgh Giort tn Snruifjin v /fam Ifahaf (r), 
that ft Court 1 as no power Under this section to extend tlio time fiseil by its decree tinder 


lli^h Court held that the conditional order dul not have the cfleet of ft prehminarj decree 
and tluat the lower Court should haae nMjmresl the monov to Lo clepositetl by ft certain 

, , . 1 . , .... ... 


condition that the appelltnt should mako a payment of rent nnd assessment within 
ft stated tinip> an extension wasalloneslaa there iras no express direction that oxeeutioii 
should proceed in default of payment /(2) ijpim when a Conti of appeal remnmlcd 
ftcasounderO 41, r 23 on condition * 

B month with a direction that m dcfaul i 

upon A report made by tho Court WIoi 

not been complied with' — tho Mlaliauiu vouii iiomteu uu^ uiai luu evpiis^iun 


<fin (19S2) 36 0 \V K I 
877 ( 33) A ' ^ • 


(o1 DliamaTaia\ Srin^roitOUC} 3P Vtd S7e , , 
3| I C 310 77iti S/iiirpfan r t/ifAsmof 
(1911) 15 C W ^ 885, 690 10 J C 148 (i 
//uta/n CA/rnd r f/ayal ( 1312 ) Ponj I 

nn 90 P 343 15 I C Oil ^vnf Qan -w ) 
fam iiuA >Ti (1937) 2 Lueh 425 |01 I C 
238 ( 23) A 0 32 TaniAi v jralaAnnuf 1 
. .. .. 14| I c 1 

AM<‘l Hahim'in <1923) I (i 
.i I C 86S ( 23) A M 281 
4Muf RnAim v Tfloi.jurfj » (1933) 37 <i 
t W N 1J7 14o !('.'( 33) \ t 1-0 ' 

(3) 44 3Iad I<8 tupra r«rlS«IUcc J 
(0 <1913) 35 All S«2 2l I C 5S5 
<>) (19)6)39 3114 676 31 I C 2i0 tvprt 
(0 <»« Jlahamm/tJ T 3lut«l Pfftap (Hitt I 

r»t I. J 92.341 C 8« 


(p) Al‘Jul i 


(rS) Siltil thn y Ann 
3*0 14*1 U 3’ 

(tr) Eahrm s 

tjl SjM Qan T fji 

9«l (. 942 < JS)A I 


(1U33) 53 AU 
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been lilcu jroin me mi, ii. 

An application for extension of time fixed bj the decree m a redemption iiiif for 
pajmcnt of the mortgage debts does not fall under thu section, but under 0 34, r 8 (a) 

. - - fAr annivjng for discharge — 

< id tho period during 

■ . game Act provides 

irder of adjudication 

' . IS section the Court 

before the order of 
cncy Act makes the 
1 if 8 43 (I) 19 manditorv it 
dibits 43(l)isdirecforv(c) 

Period fixed by statute— The Court has no pon-er to extend * period fised 
statute and not fixed or granted by the Court Therefore the Court has no power to 
extendthepenodfixedby O 2! r 83, of tbe Code (d) , nor to extend the period prescribed 
bj the law of limitation (e) , nor the period of one month fixed In sec W (4) of th# 
Codef/) 

Consent order.— V here the time for doing an act his been fixed by a fon*ent 
onler, it cannot lie enlarged except by consent (g) 

Court to which application sbonld be made for extension of tlRiS'- 

WJiere n decree is passed against a defendant requinng him to execute a Jrabuhat in 
. ■■ *“ -**•« sH/i .jn Ai>7>eal 18 pjx-ferred from the deeixf 

immg the case is one under tin* 
pa<se I the decree (h) 

Appeal— No appeal lies from an order under this section The order is not e 
decree, nor is it one of the appealable orders mentioned m s 104 (i) 


149 . [A^eib] ^Mlc^e the whole or any part of any fee 
prescribed for any document by the la^^ for 
ciwy "f roiiiTfcA the time being in force relating to cowrt- 

fees has not been paid, the Court may, m 
its discretion, at any stage, allow the person, hy uiion^ 
such fee is payable, to pay the whole or part, as the case ma^ 
be, of siicJi court fee; and upon such payment the document m 
respect of uluch such fee is payable shall ha^e the same 
force and effect as if such fee had been paid m the 
instance 


(v> Su/fOl’ix /MmiruA/infl927JSI/«*k 455 
101 I r £48 < 28) X O 32 
(i) ParmuniiiKl v AnpMiridAU (1910) 37 C«I 


(M ralom OounJati v OffifMl iErwiw 

OHIO) 53 51»d £88 124 1 C Cl (SO) 
A M 3P9K U „ . „ 

n030) 61 £88 tvpra Copal JIaM Jr 

3lo(i> i Uam (\V 81 7 Ut 37 j 707 I C 
KJO ( 28) A i 838 Ahn6am > Xeetiit®* ' 
(I» »> 61 ChJ 337 81 I t- 501 ( SI) A C , 


Ut T ilniofifa (1012) 59 Cal 

1381 C 17? (32)A ( , 

(c) DutkMV Afgntlii 6aAii (19JB) 4 *»' ' 

I"* 52 1 t ISO 

(f) m3a » /InnfrTfAarl 50 M* 

L.J 4-7.05 1 C 444 ( 20) A JI 
(«) AMralaaian A\ilomalie II njAifl 

C» X tl««»rll89l) tt \ (log)i ’ 

(A) Parvtanantf Pal v Kripai rrl/i" (1919) 37 
Cal 54« 6 1 0 2-5 

(0 SanHjifoy Tflni luAflldOn) 95 AH 5* 
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Scope of the section — TI ih wtion h in** It n nn cnnltlinp PM'lion U cm g 
ponw tlic Court to nllon n to maVo up the deficiency of court fre^ pa\a1 Ic on 

pUinf«, memoranda of appeal, appliratinna for rcT»c» of judgment, etc , even after 
tlie expiration of the penml of limitation pre«eril>e<! for the filing of the«e document* 

The section enihles a ifefective ifociiment to l«e rrlroAp^etn-rlif TatKlafeil if the in*ufli 
eieney of the stamp i* sul>«equentl\ made up uith the leave of the Court Tlic jioncr. 
however, to make up the dcfieiencv of court feea i* iifyfl to thf ili’crttinn of the Court 
and J» chimo>1f as of right by a party (j) *tre note* l>elow “ AppeaN and njipJjca 
tion* for reviev* of judgment 

Plaints — \* to the ca«c where a plaint lawnttcnui'on jwper msuffieicntt^ stamjied, 
see notes toO 7, r II, under the liead * Clau«e(c)’ 

Appeals and applications for review of Judgment— As to these it wa* pro 

vided hv a 5SJ\ of the Code of ISS,! as follows — 

‘If a memorandum of appeal or application for a review of judgment has been 
presented within the proper penod of liniitalion, but is WTitten upon paper insufficiently 
stamped and the insufficiency of the stamp was eau*cd by a mislale on Ihe pari of th‘ 


The above section was introduced into the Code of 18S2 by Act C of ISW to supersede 
a Full Rcnch ruling of the Allahabad High Court That ruling was to the effect that if 
a memorandum of appeal is not, « hen teudered. properly stamjwd, it is not at that time 
a memorandum of appeal and the subsequent affiting of the proper stamp cannot hare a 
retrospective effect so as to validate the original presentation unless it has been done by 
order of the Court, and that such an order can only W made u here the defect iv e memoran 
dum has been received through a rnrstale on <Ae part of thr Court or its offittrt, and not 
where the insufficiency of the stamp wasduetoamistaleon fAeport of (htapptUanl (L) 

S 082A applied only to appeals and applications for a review The present section 
IS general in its terms, and applies to a/f documents chargeable with court fees under the 
Court fees Act, such as plaints, memoranda of appeal or of cross objections, applications 
for review of judgment, written statements pleading a set off, or counter claim 

The section is not limited to a mistake as to the amount of the requisite stamps and 
has considerably enlarged the power of the Court The Court has a discretion to allow 
deficiency of Court fee to be made good even where such deficiency is not due to mistake , 
and the discretion of the Court under this section may be exercised after the period of 
limitation has expired and the appeal will then stand good as from the dale when it was 
presented (() In the case of appeals the High Court of Bombay has held that the 
Court has no discretion and that s 107 makes O 7,r 11, applicable, and that even if a 
memorandum of appeal is presented deliberatelrunderstamped on the last day of limitation 
the Court is bound to giie the ajipellant time to make good the deficiency (m) The 
Madras High Court has dissented as to the applicabilitv of O 7, r II, to appeals (n) 
All the other High Courts treat memoranda of appeals on the same footing as other 


(/) 

(t) 

(n 


Uer iMt V /u>rn<ltfJI) 11 Lah. 312 
US I I «09 ( J») V L Si* J/»»f lAo** 
T f/«r /liwt (ll>iJI 31 VU L i iss- 
ue i < S3 < 3JI V V 5 

Ira I V (1911) 3S Dom 41 SI 

v rmtiifii ruA«d (1914) S7 Sfsd 
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documents cli'vrgeatle witli Court fee and consider tbe power to male good the deficiency 
to b=- subject to the discretion of the Court The Patna High Court has held that tune 
should be given when the amount of Court fee la a matter of doubt or if the party has 
made an honest attempt to comply with the law, but that time should not be extended 
if a litigant has deliberately and to suit hia own convemence paid an insufficient Court 
fee In other words the section should not be construed in such a way as to nuUifv the 
expte's proTi'-ions of ss 4 or C of the Court Pees Act (o) The Lahore High Court al'o 
disapproves of the Bombaj view and has refused to extend time when the icufficiency 
of the Court fee was due to the neghgence of the appellant or his pleader (p) The Allaha 
bad and Calcutta High Courts have held that wbeu an insufficiently stamped memoran 
dum of appeal is accepted by inadvertence time may be given to the appellant to supply 
the deficiency , but that if the Court is aware ab initio of the insufficiency of tl e stamp it 
ought to return the memorandum of appeal to the appellant m order that he may, if *he 
case admits, re present it duly stamped and apply for an extension of time under s 5 
of the Limitation Act (g) 

Revision. — It has been held by the High Court of Allahabad that on order 
lefusing to give time to a party to make up the deficiency in court fee is not capable of 
revision as such an order does not amount to a decision of a " case " within the meaning 
of 8 11.5 of the Code (r) 


150. Save as otterwise provided, where the 

. business of any Court is transferred to 

Misero ui M> other Court, the Court to which the 

business is so transferred shall have the same powers and 
shall perform the same duties as those respectively conferred 
and imposed by or under this Code upon the Court from which 
the business was so transferred. 

Save as otherwise provided — 0 p, r 13, provides that where an ex part* 
decree is passed against a defendant, he may apply to (he Court 6y tcAicft fAe tfeeree tmf 
pasted for an order to set it aside Suppose now that an ex parte decree is passed by 
Court P for iwssession of certain immovable properties and subsequently part of its 
territorial jurisdiction includmg the locality m which the properties are situated fs trsns 
ferred to Court A Has Court A power under thia section to entertain an application 
to set aside the decree under 0 9, t 13 J It has been held by the High Court of Sfadro* 
that it has , 0 9, t 13, does not say that the Court that passed the decree u the only 
Court that can set it aside (a) 

Scope of the section — ^There have been conflicting decisions by the Higfi Court 
of Madras as to the scope of the section In two cases it was Iield that the section u 
not confined to the transfer of specifie bnstness from one Court to another but also 
include! cases in which a new Court is given part of the territorial jurisdiction of an o 
Court and is empowered to try the business onaing withm it |t) But m the case o 

..«CI rn lit oeo 


lol FamsuAai/ ^ -burner Xe<Am{ (1616) 9 P*t 
' L. J 7J Amir v Afsftan (1624) 8 P»t 
S37 60 1. 0 S30 (24) A T 003 (Ums 
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Siifr/imint-j r <^ir'TmiPi'i(A'i (») «1 pciI«I ia 1''-^, wltcre icmfon^l jurisdiction was 
tran*fcrrc<l after tho decree had lecn jia'swl, the Madras High Court hcl 1 that tho Court J 
to SI Inch jun« liction I ad l>ccn transferred had no power to csecuto tho decree tinder 
a ICO as that aection is limiteti to rases «hrro #|ceifie Lusinc's is transferred Tins 
ease was approved l>v a 1 ull Iteneh in Pamier v 1/h(Aii |i) also an execution cas(^ 
decided in PCS and the Court distingiiishosl notifications which effect a change of juns* 
diction m the future frorn tho*o which effect a transfer of past business , and held that 
e 150 onit applied to the latter On tho other band ^Hiromonin v was 

dLs«onte<l from bv a single Judge of tho Madras High Court in the following case (te) 

A moner suit was filetl in Court \ and was transferred for trial to Court Y The 
plamtiQ obtained a decree in Court and then Court Y was abolished and its business 
transferred to Court Z Mliero was plaintiff to apply for the execution of his decree ? 
Under the definition in a 37 fb) Court \ was the Court which passed the decree Should 
the plaintiff apply to Court X, or could he apply to Court Z and was Court Z empowered 
by s ISO to entertain tho application Tho Judge held that he could apply to Court Z 
and that s 37 should not be read so as to deprive the decree holder of the facility 
provided by s 150 

In a Calcutta case (z) a preliminary decree on a mortgage for nearly Rs 2,000 was 
passed by a Slunsiff who had jurisdiction up to Re 2,000 The Munstff was transferred 
and as his successor had not jurisdiction to that amount the final decree was passed bj 
the Subordinate Judge Tbc succeeding Mnnsiff was then empowered to try suits up to 
Rs 2,000 , and as tbe suit was taken to hare been transferred to bim he was held to have 
junadictioQ under s 160 to entertain an application for execution 

Under s 13 (2) of the Bengal and Assam Civil Courts Act 12 of 1687 business may 
be assigned to different Slunsiffs having jurisdiction within tbe same local area Tho 
Calcutta High Court has held that such an assignment of busioe«s is not a transfer within 
the meaning of this section (y) 


151. ] Nothing in this Code shall be deemed to 

hmit or otherwise aHect the inherent power 
Court to make such orders as may 
bo necessary for the ends of justice or to 
prevent abuse of the process of the Court 

Inherent powers of conrt.— The Code of Civil Procedure is not exhaustive (zj 
The Court has tliercforo m man} cases, where the circumstances require it, acted upon 
the assumption of the possession of an inLereot power to act tx deiilo juslttitx and to do 
that real and substantial justice for tbe adoimistratioa of which alone it exists (a) Tbe 
law cannot maVo express provisions against all inconveniences so that tbeir dispositions 
shall express all the cases that may possibly happen, and it is therefore the duty of a 
Judge to apply them not onlj to what appears to bo regulated by their express provisions, 
but to all the ca«cs to which a just application of them may bo made and which appear 
to be comprehended cither within the express sense of the law or within the consequences 
that may be gathered from it (6) This section docs not confer anv jiowers but only 


(u) 

(t) 

(«) 


(1928)SSUad L.W 639 114 1C 949 (£6) 
A M 749 

(193'’) 99 Mad 601 137 I C 903 ( 3*) A 31. 
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JfulAu Suman v rAirvnuravana (1033) 
91 Msd L.J 307 137 I C 183 ( S'*) A U 


(i) JmiauJJm T Aldriofliif (IS'V) 34 CWN 
899 97 I C 879 
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J/uuAiV 3/uiuA* (19‘’1) 29 C W \ 219 'O 
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XliHva l>iAaJ Dot v AnoiMji (1699) 17 AD 
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i^nnuta LtuUun (1907) 31 CaL 890 
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Cal O"? 031 32 

Uurro Chundfr ICat v ’Oioorodko’Ut Della 
(1699) 9 W It 402 409 



434 


CIVIL PROCEDURE CODE, 


indicates that there la a power to male sach orders ai may he neccaasrr for the ends of 
justice and to prevent an abuse of the process of the Court (c) At the same time it is 
o be remembered that a Court has no inherent power to do that which is prohibited bj 
the Code Thus a Court has no jxiwer after the judgment is signed toalfer oradd to it, 

as to do 80 would be in direct contrarenUon of the provisions of 0 20, r 3 (rf) Further. 

this section does not invest the Court with jorudiction over matters which are excluded 
from its cognizance Thus a Court eanjiot nader this section entertain a suit relating 
puref 5 to ciate <i«estnms, such a amt not being one of a civil nature (e) , see s 0 above 
Nor can the Court ignore the provisions of the law of limitation by appealing to this 
section (/) Nor will the Court sanction a procedure which h not authorized by the Code 
tbe law of Arbitration or the Oaths Act (jJ Inherent jurisdiction must he exercised 
subject to the rule that if the C&de does contain specific provisions whlcli would meet 
the necessities of the rase ui question, such provisions should be followed and the 
inherent jurisdiction should not be involved (A) If relief can properly be obtained w ^ 
separate suit there is no justification for invoUog a 151, and the Court mil not m its 
inherent jurisdiction amend a consent decree on tbe ground of fraud (i) A Court 
cannot make use of the special pd’o'visions of this section where tbe applicant has 
remedj provided elsewhere m the Code and ha* neglected to avail himself of |t (j) 
though there is a reported ease m which on order dismissing a suit under 0 II, r 2J, was 
set aside m the mlierenfc jurisdiction on the ground that an appeal wowU be a mow 
costly remedy (t) And, further, mj order should be made under this section unlrs* tt 
IS neces'ary for the ends of justice or to prevent abuse of the process of the Court |J) 
The mere fact that there is no other remedj would not atlmct the application of 
section (m) The first case in which this section was considered bj the Privy Councd 
Sabiinv Sait (a) In that case the High Courtof Calcutta dismissed an appeal w"*' 

0 41, r 10, which provides that upon a failure to comply with an order for secunty for 
Coats the Court sAall dismuj the appeal On appeal to the Judicial Comnuttce it was 
Contended that the Court had inherent power under this section to give the appellant an 
opportunity of making on application for leave to continue the appeal in forma p»upe«» 
Uefcfcing to this contention their Ixirdships said “ A further poiot is taken, that 
8 151 of the Code of Civil Procedure, 190S, preserves tbe inherent powers of the Court 
tomakeeuchordersasiRaybenecessaryfortheeDdsol justice, and to this general saving 
section appeal is made to take the present case out of the operation of the orders and rule*> 
if they are applicable to Letters Patent appeals How far a mere general saving clin<e 
gives power m effect to refuse to apply an appropriate rule, made in the exercise of other 
power* ol the Court ftud having statutory force, is another question, but for present 
purposes it is enough to say that in the terms of the section the jnJierent powe« eaved 
are such as are used to secure the end* of justice * In the end their Lordships came to 
the conclusion on the materials before theid that justice did not require that the sppell^"^ 
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^!lculll W in pr<>«^cnlin); the »j*|«c*al l>rfoiv Hif High Court, and tlicN confirmed 

the enter of the Hiph Court. Tlie ItomMj High Court ha« rrnl th%t the rcction should 
lie applied With great caution and that a Court Caunnt under lhi« set tion restore an 
application under O 21, r which had been dL«im««ed for ilcfndt of njipearnnce (o) 
But where the ends of ju«tiee mjuire it, the Court ha* an iiilierent jiourr to make such 
order as it mat deem proper It ha* thus been held that nlthougli the Code coiitam* no 
eipre** proM«ion tm the matter* hervinafler mentioned the Court has an inherent 
power- 

fa) to consolidate suits and appeals (p) including appeals to lli* Mnjest} in 
Council (5) , 

(b) to postpone the hearing of smts pending the decKion of a selected action (7I), 

(c) to sta} cross suits on the ground of oonaeniencc (r) , 

(d) to ascertain whether the pro|>er parties are beforo it (s) . 

(e) to enquire whether a plainlilT is entitled to sue a* an odult (si) , 

(f) to entertain the application of a third person to bo made a partj («2] . 

(g) to allow a defence in forma pnuftris (s *)) , 

(h) to decide one question and to reserve another for investigation, the Prny 
Council pointing out that it did not require any proaision of tho Code to 
authorize a Judge to do what in this matter was jiutice and for the adiantagc 
of the parties (st) , 

(1) to remand a case to which neither 0. 41. r 23, nor 0 41, r 23, applies («) 
See notes toO 41, r 23," Ueinandmc*«oof error, omission orirregulsnlj," 
and notes to 0 42, r 1, “ Inherent power of High Courts to remand in 
second appeal , *’ 

(}) to stay the drawing up of tlio Court’s own onlers or to suspend their opera 
tion, if the necessities of justice so require (« >} , 

(k) to stay proceedings in a loner Court penthng appeal and to appoint a torn 
porary guardian of a minor upon such stay («fi) , 

(l) to apply the principles of ttijuilteala to cases not falling witlim section 11 
of the Code , see notes to s II, “ Section not exhaustive, on p 8C 
above and ” Orders in execution proceedings, ’ on p 87 above , 

(m) to add a party (0> or to transpose parties (») , 

(n) to pumsh summarily by imprisonment contempts of Courts committed by 
the publication of a libel out of Court (t) . 

(o) to decide questions of jurisdiction thousU, as a result of its inquiry, it ma\ 
turn out that the Court has no jWTi<wliction over the suit (u) , 

Mtrt)rt\ Ao.or;fr|167P)l tal I R 'is 
(Mi ir«SsM>mnrf //iMsin a AAimxIo (UXS) 10 All 
”3 i 1» 

|«1) B-m rant A/imII \ llnm Inl {1S30) 13 (al 
169, 19] 

(rS) Orwnfflt finnt I CAsrint (I RSS) 12 C al et’ 

(iS) BifrsnCSurnv A 1 H 0 Aot/jr (1880) 3 ( al 81D 
(«4) tfewto a/iiAnmmnd v Muhamtnnt (blut 
(1893) 34 I V 32 19 All 1S3 
lu) jrtU HriJ loomarrr \ Ilnmnrl Bit (looij 3 
t«l W N 7Sl -00 
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Hankumar (1922) 1 1st 069. 67 I C l 
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(p) to stiv proceodmga pursuant to its own order in vjew of an intended 
appeal (a:) , 

(q) to direct a partv ho lias applied for leave to appeal to the King in Council 
to pay costs on tho di«inissal of his application (y ) , 

(r) to take cognizance of questions w hich cut at the root of the subject matter 
of controversy between tho parties, ey, whether a deed of mortgage is 
attested os required by <cc 59 of tho Transfer of Property Act (?) , 

(s) to amend decrees and orders in cases not covered by sec 152 (a) , see notes 
to =ei. 152, * Inherent power to amend decrees and orders , ” 

(t) to set aside an order ob*aincd by fraud practised upon the Court, e y when 
a pleader not engaged by the defendant at all consents to a decree on behalf 
of the defendant (6) , 

(u) to restoio a suit di'imssedfor default in ca«es not provided for by l) 9 r 0, 
but the Courts are not agreed on this point See notes to 0 9, r 9 

Inherent power of Court to restore suits on other grounds , ’ 

(v) to cau'ie restitution to be made on reversal of decree ere notes to sec 

Inherent pow cr to grant restitution , ’ 

(u) to icitrain b> injunction a person from proceeding mth a suit in another 
Coart see notes to 0 39 r 1, ‘ powers of Chartered High Courts to 
restrain a partj from proceeding mth a suit pending in onotbor Court , 

(\) to ro hear a matter before the order pas'cd by tho Court at a previous hear 
jng H drawn up and seafetl (e) 

(y) to order a sta^ of execution m now of on application bj a judgment debtor 
to tho Judicial Committee for <pecial leave to appeal to llis Jlftjeoty m 
Counoil (d) , 

(t) to «ct aside an order of dismissal made under 0 D, r 8, for non appearance 
of tho plaintiff when tho non appearance wns owing to the plaintiffs * 
•tiid the fact o( the pfuntiffs dcatti ues not brought to the notice of t e 
Court dismissing the suit (<) , 

(zz) to ‘lOt aside an Older dismis'ing without independent inquirj an opphcatio" 
asl mg for an inquiry under 0 32 r 15 os to tho mental infirmity ® 
party (/) 

(aa) to vacate an order obtained by frauil na wlitro an order is luado rcconung 
the adjustment of n tieerco [O 2f r 2] an 3 tho adjustment his been 
brought about by fraud praetjoed by ono part> upon another (7) , 

(bb) to direct on auction purchaser in a caoo where lie has paid the purchase 
Tuoney and sub cqucntlv withdrawal it from tho Court on tiio sale to Im" 
being «ct osido vuuier O 21, r 91 to paj liact. tho nicmc\ into Court on t 
sale being conflrrne 1 ni appeal (A) 


(r> 

{J-) 

(1) 

(a) 

(') 
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(cc) to nxtoro & suit, m held by the AlUfuilnd High Court (■), where the dccreo 
p&s5cd in the suit H set ftstdo on the ground tliAt the minor against whom 
the suit w.\s filed was not pro|<crIy represented hy a guardian ad litem and to 
proceed with the appointment of a fit and proper person as guardian ad litem 
of the minor defendant; accordug to the Sladras High Court, the dccrco 
is a nullity, and tho Court has no inherent power to restore the suit (j) ; 
(dd) to interfero where its deerto Is being executed In a manner manifestly at 
rananco with the purport and intent of tho decree (f) ; 

(ee) to stay execution of a decree obtained bj A against B pending not only tho 
decision of a «uii by B against A, but also tho decision of an appeal by B 
against A from a decreo passed against C in £ s suit (1) ; or to stay execution 
of an award under tho Arbitration Act pending an appeal against the order 
refusing to set it aside (m) Seo O. SI, r 20 ; 

(ff) to stay a suit brought by A against B in Court X, in a caso where substan- 
tially the whole causo of action arose at another place, and the material 
witnesses and their books of account are at that place, if no injustico la 
caused to the plaintiff thereby and if tho defendant would bo subjected 
to such injustice in defending the suit as would amount to rexation and 
oppression to which ho would not bo subjected if tho suit were brought m 
another and accessible Court where substantially the whole cause of action 
arose (n) , 

(gg) to roconstract its records as where they are lost by accident (o) ; 

(hh) to stay criminal proceedings started under sec. 476 of the Criminal Proce- 
dure Code against a defendant in a suit pending an appeal filed by the 
defendant from the decree (p) , 

(ii) to strike olT the defence and proceed ex parte where a suit is adjourned 
on the conditions that the defendant should pay the costs of the ad 
journment within a presenbed period and be fails to do so (g) , 

(]j) to review an order of dismissal of an application under 0 D, r 9(r}, 

(kk) to dismiss in appeal a suit on the ground that it is prematura oven if 
the point was not taken m the Court below (s) , 

(11) to order a refund of Court fee paid by inadTertonce (<). or m a case not 
covered by sec 15 of the Court Fees Act («) , 

(mm) tostay a suit even if It does not come within sec 10 of the Code (v) , 

(nn) to rehear objections to an execution application after they have boon 
dismissed for default (tr) , 


(*) • 

(I) In the mailer ot Jlunna Lai (1S301 52 All 
5ie 122 I C 188 ( 30) A A 471 Chan 
ilniharx v Ttpran (ISIS) 3 Tat L J 
452. 48 I C 271 

(b) Cketlyar Fxrm ▼ Ko rin Cye (1929) 7 Haas 
88 117 1 C 585,(29) A 11.158 Tham- 
mai/ya v Veniatanmanamma (1932) 55 
MaU 611, 134 I C 131 ( 32) A M 438 
(r) SanJa ilal V 7>l45 Ham (1928) 10 I.ah 
L 3 470 113 I C Ts3. ( 29) A L. 12 
(tr) 4i*ov Eumar t (1932) 88 C W.N 

887 141 I C 818 (32) A C 589 
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^oo) to set aside a sale held in a manner which contravenes a direction of the 
Court (x) , 

(PP) to review an interlocutory order made in Chambers (y) , 

(qq) to set aside an mtelocotoiy order made by consent which is not a final order or 
judgment {*); 

(rr) apart from cl 15 of the Letters Patent, to hear an appeal in a matter afiecMg 
a ward of the Court (a) , 

(ss) to stay execution of a final decree pending an appeal from the preliminary 
decree (ol) 

Prevent abuse of process of Court. — A Court has inherent jurisdiction to stay 
any suit which is an abuse of the process of the Court (61 See notes to 0 16, r 1, 

' V> hether witness summons may he refused.” See also the undermentioaed case (c) 

1\ here the Coiirt is bound to grant an application and has no discretion to refuse 
it, It has no power to diimiss it on “ so treacherous a ground of decision as an ‘ abu's 
of the process of the Court ‘ *’ (d) 

Appeal. — An appeal and second appeal have been held by the Madras High Court to 
lie from an order in'>.d6 under cec 151 m execution (e) , but the Lahore and Patna High 
Courts have held that no appeal lies from an order made in the inherent jurisdiction (/) 
As to whether an appeal lies from an order made under sec 151 remanding an appeal see 
note ' Appeal from remand under inherent power ’ at p 1 102 The Patna High Court 
has held that though no appeal lies the High Court has power under sec 107 of the 
Go\erntnent of India Act, 1015 to correct Subordinate Courts jf they have wrongly 
ejerclsed th“ir mhereht powers (p) 


152. R. S. C., O 28, r n. Cf. S. 20B.] Clerical 

or arithmetical mistakes m judgments, 
decrees or orders or errors arising therein 
from any accidental slip or omission may at 
any time he corrected hy the Court either of its ov^n motion 
or on the application of any of the parties 

Amendment of decrees and orders. — ^Thia section has been taken from 0 28 
r 11, of the Rules of the Supreme Court 

There are only two cases m which the Court can amend or vary a decree or order 
after it is drawn up and signed, namely — 

(i) under its inherent powers, when th« decree or order does not correctly state 
M hat the Court actually deaded and intended , and 
(ii) under this section, where there has been a clerical or arithmetical mistalv, 
or an error arising from an accidental alip or omission 


{*) OociNda V Friu ilurvsay^a (103S1 CJ 
L J 586 143 I C 454 ( .S3) A M 
At.Am \ HocinrfrafljBfu ( 1021 ) 47 
I. J 640 84 1 0 0*5 (so A M 7 ^ 
(/) SHtUro Dnu V R\to lunih 5 3 

L J S61 39 1 C 763 U‘"'» 

Af«/av« {1030? II UUi 0? 

f30>A 1 SC ” 

(1033? 13 li 
A 1 J39 
(>) JIni?u J a<,»(i_n 


L J .0 


T I C 710 


12 J t 4iS. (33) 
UChQitJra (1013) 4 r»‘ 
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Section of the Code of 1^82 n»A«le no refeirnco to errors m judgments and under 
thdt section It held thst if the decree m in conformit} with the judsment tho Court 
has no powertn yari oramend the decTee(fc),e\en if the juilgment i« erroneous m Ian (i) 
But this section alien's clencsl or anthmetical mistaVcs m judgments to le corrected 
The question then an«es whether jf the decrco ajtreos with the judgment but the error 
hasan<enat an earlier stage of tho transaetion.in a ileedin n hieh the proper!} has lieen 
incorrectly de-cnlxsl, can the mistahc l>e corrected under this section T In one case it has 
been held that tho »«ection applies (j) In another that the section docs not apply (1) 
In ono case it was Mid that tho applicant might apply for amendment of tho plaint before 
tho decree had been executed and then apply for amendment of the judgment and decrco 
to correspond with tho amended plaint fl) In yet another earn tho amendment was 
allowed under the inherent power to make corrections necessary for the ends of j ustico (m) 
Inacaso where there vras a misdescription of tho name of the defendant in the plaint, 
Judgment and decree it was held that tho decree could U; corrected under O 1, r 10 (2), 
read \yitli see 151 (n) 

Inherent power to amend decrees and orders — Erery Court has an inherent 
power to yary or amend its own decree or order *o oa to corry out tts oim wcnniny In 
80 doing It does nothing but exercise a power (o correct a mutrko of it* ministerial oflicer 
by whom the decree or order was drasm up (o) , it only insists that the decree drawn 
up in the office of the Court should correctly express tho judgment giyen by the Court (p) 
“It would bo perfectly shocking if the Court could not rectify an error which is really 
the error of Us oim minister” (>f) “I cannot doubt,” said Lord Penrance m Laurte r 
Ltta (r) “ that under tho original powers of the Court mdopendent of any order that is 
made under the Judicature Act, eyery Court lias the power to vary its ow n orders which 
are drawn up mechanically in the legistty orm the oOlco of the Court — to tnry fAem in 
such a uuy <ia lo curry out dfoimfnroniny and where language has been used which is 
doubtful, to make it plain I think lA<il poirer u inWenl larrery Court In Hatton v 
^arns(s), LordMatson said ‘ When an error of that kind has been committed it is 
always within tho competency of the Court, if nothing has inierrened which would render 
it inexpedient or inequitable to do eo to correcl Ike record in order fo briny if info harmony 
tcifft the order icAicA the Judge obiiowdy mrunf to pronounce 

A decree has been defined in sec 2as Hw formal e^premon of an adjudication which 
completely determines the rights of tho parties with regard to the matters in contro 
versy in a suit O 20, r G, proyidcs that a decree thall be in conformity wnth the 
judgment M hero a decree is at variance with tho judgment, the Court has power to 
set right the decree and to bring it mto conformity with the judgment (f) 

Hlurlratims 

(1) A sues B for Rs 5,000 and interest The judgment is for Rs 4,000 with 
out more The decree is drawn op in accordance uiffc the judgment A then applies 
to amend the decree by adding an order for payment of i nlcreet The application must 
bo refused, for the decrco is not at variance with the judgment If /I is aggrieved by the 


(S) rarnmtihraya r SetAa'Tinipjv (19S!l> SS 
Mad S6I SAaAati Inn v 5in>i anl An 
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decree tlio proper course for Iiinriato applyfora review of judgment or to appeal from 
the decree Hasan v Shea Prasad (1803) 15 All 121 , Abdul v Chunta (J886j;8 All 317 

(2) A and S enter into an ngreemeat for partition of certain properties B fails 
to convey to A the properties of A‘s ahare A aue^ B for specifio performance of the 
agreement and a decree is passed declaring only that ‘M la entitled to specific perform* 
aaco of the agreement ” The usoal form to declare that ‘ the agreement ctight to 
he specifically performed, and the Court doth order and. 4ecree that the same be speci* 
fically performed [t e , both by A and B\ ’* The decree may bo amended so as to put 
it m the Usual form Aarm J/aSomedv Jfojooma (1888) 12 Bom 17-1 [In the above 
case the amendment ivas necessary, for the decree as dcarvn up did not contain any direc 
tion to .4 to convey to B the properties of P s share, but declared onlj that A was entitled 
to specific performance ] 

(3) A sues B and 0 for Rs 5,000 The judgment awards Rs 5 000 to A " as 
pra} ed ” (« e , as against S and 0) The decree is drawn up so as to tender the amount 
pajable by B alone The decree may be amended and brought into conformity with 
the judgment Chalhappan v Pydtl (1892) 15 5Iad 403 , Pkerozshn v Sun Mdls, Lid 
(1898) 22 Bombay 370 

“ Accidental omission ' —-This section enables the Court to corrict error* ansing 
from an accidental omission (tf) Tho> where directiom as to cost* wcw inadterienily 
omitted, the decree was set right by adding the directions (f) Similarly, where the 
date from which payment ordered to be made were to run was tnadiertently osuttedi 
the decree was perfected by adding the date {to) 

“ Accidental slip.' —The Court baa jfiower under this section to correct aecideatal 
slips (#) The Court can exercise the power even la cases where the loistske could bo 
corrected m appeal for the object of the section is to provide a speedy end inexpensive 
relief (y) , and when a Court erroncoudy dismissed an execution application as tio* 
barred omitting to notice that the last day of presentation was a Sunday, the Court had 
power to readmit the application (?) A bona fide error as to the amount of interest due 
to the defendant may be corrected under this section (o) And so also an error as to the 
period for which an injunction is to continue (6) 

“ May,’ — As to this word the High Court of Calcutta said “ The word ‘ may 
in the section does not raske ifc discrctioiutry with the Court to order the correcUon 
but merely enlarges the power of the Court by providizig that such correction can bo 
done at any time, or, in other words, the section simply emphasizes that no lap'oof tune 
would disentitle the Court to maho the correction ” (c) The correct view, it is snh 
mitted, 13 the one tahen by the Bigh Court of Allahalmd. namely, that under this section 
'• there is «o right in any party to have a clerical or antbmetical mistake corrected 
The matter is left to the discretion of the Court and the discretion has to bo eserciscd 
In new of the peculiar facts of each ca«e ’* (d) In later cases the Calcutta High Court 
' I \ ~ lit 1 boon 


;ion Act the amendment has the consequence of extending the time lorevci-uiiuinj. 


(S) SIttptenght v Cl^nU (18W) S3 tV R. 
M Ck^n Aumar v SurfAanru (lOSO^SS ?. 

* W N 873,8 5 801 C 63 
(d) Kwiint V ihhn-ia (19^) 17 AU H. 

821 C 1030 f 26)A A 187 
.fiaimml ilsak (lO^j) 23 AH 1*. J 
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fn iiafftiJfanalA v Ant far/iitran (10. » »' 
Cal 619 ( 29) I C 078 



AME^*D^IE^*T OF DECREES. 


441 


** At any time.”— A docroo may bo amended under tins ecction at an>/ Itme, 
although iho time for appciling from the decree has expired (gi There is no imitation 
for an application to amend the decreo (A) Under tho corresponding English rule, an error 
in a decreo aras in ono c.a«e nmendod after 39 years (i), and m another ca«o after 10 
years (j). In a Bombay case, an application was made to tho High Court to rectify 
a decreo in the exercise of its inherent powers 10 year* after the date of the decree, and 
tho application was allowed (1) But no amendment should ho allowed by the Court 
either under this section or m the exercise of its inherent powers if it H inexpedient or 
inequitable to do so as sihcro third parties haxo acquired rights under the erroneous 
decreo without a knowledge of the circumstances which would tend to show that the 
decreo was erroneous (f) Further, laches may in tho particular circumstances of a ca'o 
disentitle a party to relief under this section (m) 

Amendment and limitation. — If limitation u under the residuary Article 181 tho 
amendment of the decree does not furnish a fresh starting point for limitation (a) If 
Article 182 applies clause 4 of that Article enacts that limitation for execution runs 
from the date of the amendment The amendment of the decree does not however 
extend the time for appealing, though in such a case rocour'e might ho had to sec 5 of 
the Limitation Act (o) 

By which Court amendment could he made.— The Court to amend a decree is 
the Court that pas'cd it. Where an appeal is preferred from a decree of a Court of 
first instance the appellate Court may— . 

(1) dismiss tho appeal under 0 41, r 11 (1), inthout issuing anynotice to the 
respondent, or it may 

(2) confirm, reverse or vary tho decree of the Court of first instance [0 41, 
r 32] 

In case (1), it has been held by the High Courts of Calcutta, Madras, Allahabad and 
Rangoon, that it is the appellate Court alone that can amend tho decree {p) On the 
other hand, it has been held by the Bombay and Patna High Courta that it is the Court 
of the first instance, and not the appellate Court, that can amend the decree, the reason 
given being that a dismissal under 0. 41, r 11, leaves the decree of the lower Court 
untouched (g) See notes to sec 3G above 

In case (2), the appellate Court alone can amend the decree (r) But in a case 
where tho District Court amended a decree after it had been confirmed on appeal, the 
High Court in revision made the same amendment auo matu (s) 
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The Calcutta High Court hag allowed an amendmont of a cloncal errorin its decree 
after the decree had been aflimied by the Phtj Conned (<) 

The Court which pa'ised the decree hag power to amend it even after an appealis 
filed , it IS only when the appellate Court pasw a decree which supersedes the decree 
of the trial Court, that its power to amend ceases (u) 

\\ hen an appeal is withdrawn the decree of the lower Court is left intact and that 
Court alone has pouer to amend (e) 

Ad arithmetical error in the decree of the lower Court repeated in a confirming 
decree of the appellate Court, may, it is submitted, be corrected by the appellate 
Court 

tVhere an application for retttton of a decree of a Provincial Small Cause Court is 
rejected by the High Court i» fimine, the proper Court to amend the decree u the Small 
Cause Court, and not the High Court (»). 

Revision. — A decision under this section granting an application for ameDdment 
IS an order and not a deerw The decision may therefoie bo the subject of revnion 
under see US, but it cannot be the subject of an appeal {x) It has been so held by the 
High Courts of Calcutta, Allahabad and Bombay in cases under the corresponding 
sec SOCof the Code of 1882 A diSercnt view has been taken by the High Court of ^^*‘^** 
According to that Court, where a decree is amended, the aggrieved party has the right 
to appeal from the decree as amended Henco if no appeal » piefened wiihia the 
period of linntatioa, he cannot afterwards apply for a Tevision of the order allowisg the 
amendment (p) 


IVhere a case is one of “ accicUntal slip ” wiiUm the meaning of this section* ° 
the Court which passed tlie decree refuses to amend it on the ground that the case does 
not fall uadei this section, the refusal amounts to a failure to eserci«e a jurudiction 
vfipsiedin the Court within tbemeaniogofsec 115 . and the High Court has po«'erto 
ferein revision (s) Similarly where the lower Court amends a decree in a casein n 
according to its own view the aoieadment should be refused, stating as » reason or 
amendment that it tiKi* tound under this section to bring the decree into . 

with the judgment, the High Courtis entitled to interfere in revision under see v 
of the Code (a) 

Amendment when to be refosed.— Where the order as drawn up 
the teal decision of the Court, the Court has no junsdiction to rehear or alter it I > 

“ Even when an order has been obtained by fraud, . . . the Court has no juns 

diction to rehear it If such a jurisdiction csisted it would be most mischievous I ) 

Consent-decree.— Where a decreo founded on a compromise does not embody the 
true terms of the compromure, the only remedy is by an independent suit to 
the decree either on the ground of mutako or fraud or some other ground ejuadem g 
\ntb it (d) See note to sec 9l3, “ rrocedoro for setting aside con--ent decrees 


successive applications for amcndmeiit— Res judicata.— See notes to * > 

. • ' • on p 00 above 
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Code of 1832, S. 206. — ^The thml paragnph of »«• 206 of the Code of 1882 ntnas 
lotion * — 

“ If the decree is found to le At vnnance with the judgment, or if anj clerical or 
Mithmctical error be foun<l in the decree the Court shall, of its omi motion or on that 
of an\ of the parties, amend the decree so as to brine tt into conforraitj v ith the judg 
rnent or to correct such error I’rosided that reasonable notice has l»ecn given to the 
parties or their pleaders of the proposed amendment *’ 

The al>ovc paragraph enabled the Court to amend its decree in the following two 
Cases, namelj — 

(1) \\ here the decree nas at variance with the judgment , and 

(2) Where any clerical or arithmetical error was found in the decree 

The present section corresponds with the second part of the above paragraph 
The first part of the paragraph which emponored the Court to amend its decree so as 
to bring It into comformiti with the judgment has been omitted An application to 
amend a decree so as to bring it into conformit} with the judgment must now bo made 
to the Court in the exercise of its inAerenC potetr Under 0 20, r 7, it is the duty of the 
Judge to aatisfr hira«elf that the decree is m conformity with the judgment This dutj 
primarily rests with the Court and not with any interested party and so an application 
to amend a deetee in conformity with iho judgment may bo entertained at any 
time («) 

Appeal.>-No appeal lies from an order directing an amendment either unfler 
the Code (/) or under the Charter (9) In a case, houoier, whero the whole method 
of calculation adopted by the first Court was challenged in the plaintiff a application, 
which purported to be an application under sec 152, and the first Court alloned the 
amendment, it was held that the order alloumg the amendment must Le regarded as 
one made under 0 47, and that the order was therefore apjiealablo (A) 

ft has been held by the High Court of Madras that though no appeal lies from an 
ordtr of amendirtfnl, an appeal would he from the amtndtd dtcrtt (1) 

153. [iVeifj. R. S. c., o. 28, r. 12.] The Court may at 
any time, and on suet terms as to costs 

Qtnenl pewtt to smend 1 

or otherwise as jt may think fit, amend 
any defect or error in any proceeding m a suit and all 
necessary amendments shall be made for the purpose of 
determming the real question or issue raised by or depending 
on such proceeding. 

S. C., U. 28, T, 12.— Ibis section is new It is taVen Innn the Mutes ol 
the Supreme Court, 0 28, r 12 The words * in a suit " after the word proceeding" 
do not occur in the English rule 

Scope of the section — o 6. r 17. is confined to amendments of ‘ pleadings , 
and sec 152 to correcting errors in judgments, decree^ororders Thepresentsection 
confers a g'nernl power on the Court to amend defects and errors m any proceeding 
in a suit and to mike all nece««srj amendments for the purpose of determining 
the real qurstio 1 at i<sue between the patties to the suit The sectnn was referred to 


(O 

W 

W 


Bkajironl 'iimS v Dhao Sinyh ll«32) 54 All 
490, 138 1 I 817 1 3J) t K Jt7 
>ariSiit>lyi < Un/niiAar (1000) Ss CSl 
IT7 NamvasaMmi r (189!) 10 

Mad 4!l 4£5 

J/ulammad e /Atin yllaK Khan (189.) 11 


All •*!6 

(5) l^m)i 1 Cuisi (1931) 3 Uh L. J 311 68 
1 «. 992 ( 21) 4 L. 260 
<0 rumeolAoM T ramanalhan (1901) !l Ust 
618 
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la a case -where an mcoirect description of a property la a mortgage deed was repeated 
in the pUmt, judgment and decree and the Coart aUoaed an amendment of the decree 
and connected proceedings (j) This porw ia Tested in the original as well as th^ 
appellate Court (i) In Avstrahua Steam J/onpatiua Co v. 5mv{4 d: Sons (1), thcif 
Lordships of the Privy Council said “Their Lordships are strong advocates for 
amendment nhenerer it can be done ivifchoatiiijostico to the other aide, and even where 
they have been put to certain expense and delay, jet if they can be compensated for 
that m any way it seems to their lordships that an amendment ought to be allowed for 
the purpose of raising the real question between the parties “ 

•‘An? proceeding in a suit.''— The follomng ate some of the cases under the 
corresponding English rule and the present rule — 

Ausuers to tnUrrayaloues — llTierolt was admitted by the defendant, a solicitor, m 
answer to interrogatories, that hia partner had paid into the banking account of the 
firm money received by the latter for inTeelGaeni, tba defendant was allowed to amtRd 
the answer it being shown that the admission had been made by mistake (m) In another 
case where the defendant charged the plaintiff (his manager) with misconduct, and the 
plaintiff exhibited inlmogatories of which the substance was to flsk the defendant to 
specify the acts of nuscoodnot ou which he rtbed, it was ^aid by Thesiger, L J . that 
if the defendant aoaweied the intmogatones, and it was subsequently discoveied by 
him that there uero other acts of miscondoct on which he could rely, there was nothing 
to prevent lus being alloiisd to amend bw aoswets to the interrogatories (») See s® If 
imerrogatories 0 11, rr 1 11, below 

Partieuhrs —An application to amend parttcuUre if made a ressonabla time before 
the trial, will generally be allowed on terms (o) But leave to amend particulars, when 
It la applied for at the trial, irill as a rule be refused (p) 

ATolice oj nottoH —A notice of motion in an action for tbe rescission of an agreeujent 
for the Sale of land was allowed to be amended at the hearing by asking fot the 
appointment of a receiver (<j} 

Tide of appeal — If an appesl is presented against ft person who is d**ail at the date 
of presentation the Court may under this section permit the title of the appeal to 
amended fr) 

154 , [s. 3, third para j NofcJufig in tliis Code stall 

affect any present right of appeal ■which 
sprVai”® shall have accrued to any party at its 
commoncement. 


“Any present right of appeuL’ — ^TIiciw is a conflict of decisions as to the 
ineamne of the words “any present n^t of appeal *’ which occur in this section 
According to Ihe Ciiief Court of the Punjab, the wrdfl “ anj present right of »PP^"' 
refer to a right wluch had Actually eomo into esistenea at tbe commencement of ' 
Code by Mituo of the decree or order sought to l»o appealed from Iiavtog I'cen pn®*" 

1 cforo tins Coda ea me into forte (s) According to tbe Madras High Court, those -no ' 
refer to a right nhich bad become vested iuahtigant l>efore this Code canic into force i ) 
Thus there are oa"ev in iihtch a second appcallayund'T the old Oade from certain on 
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miJe m exocution (the onicra being tretled m decrees), while no such nppcil lici under 
the prc«ent Code According to the CIticf Court of the Punjab, no second appeal would 
lie m such a ca«o from the order made in first appeal unless tho loiter order uas made 
while tho old Code was in force According to tho }l(adras High Court, a second appeal 
would lie if tho fir$t appeal from tho order made by tlio Court of first instance was 
preferred when tho old Code was m foreo, though tho order mado in first appeal was not 
made until after tho now Code came into force (u) Similarly thero aro cases m which 


was m force (r) According to tho ^fadras High Court, it would seem that an appeal 
would ho if the in which tho order was mado was instituted when the old Code was 
in force Sees 00, sub s (3), and ss 97 and 104 See also notes to 8 1 

155, [iVcio.] The enactments mentioned in the Fourth 
Amendment ot ceruin Schcdulo atc hcfcby amended to the extent 

specified in the fourth col umn thereof. 

156. [S. 3, Jirst senlence.1 The enactments mentioned in 

the Fifth Saiedule are hereby repealed to the 
Eepeiij extent specified in the fourth column thereof. 

This section and tho I'lfth Schedule to the Code hare been repealed by the Second 
Repealing and Amending Act 17 of 1014, s 3 

157, [5. 3, second sentence.'^ Notifications published, 

declarations and rules made, places 

appointed, agreements filed, ^ scales 

prescribed, forms framed, appointments 
made and powers conferred under Act VIII of 1859 or under 
any Code of Cinl Procedure or any Act amending the same or 
under any other enactment hereby repealed, shall, so far as 
they are consistent with this Code, have the same iorce and 
effect as if they had been respectively published, made, 
appomted, filed, prescribed, framed and conferred under this 
Code and by the authority empowered thereby in such behalf. 

158. [S. 3, second para.] In every enactment or noti- 

„ , . . fication passed or issued before the 

Befercnce to Code of CItU * , r.i- • i-, 

other repeel Commencement oi this Uode m wnicn 
reference is made to or to any Chapter or 
section of Act VIII of 1859 or any Code of Civil Procedure 
or any Act amending the same or any other enactment hereby 
repealed, such reference shall, so far as may be practicable, bo 
taken to be made to this Code or to its correspondmg Part, 
Order, section or rule. 

(u) KaUnt \ Naraumt-, MOll) 21 Mil I (r) Ca<wIj J/ol v PmitJMa (19IS) PuaJ 
L.J 831, 0 I C 937 1 l.*e no 1 p 1. 15 L.C 725 
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THE FIRST SCHEDULE 

ORDER I. 

Parties to Suits. 


[ I. [S. 2G, R. s. C., O. |([, r. ].] All persons may be 
joined in one suit as plaintifis in whom 
** any nght to relief m respect of or arising 
out of the same act or transaction or series 
of acts or transactions is alleged to exist, whether jointly, 
severally or in the alternative, where, if such persons brought 
separate suits, any common question of law or fact would arise 

Scope of the Order» — This order deals with lomder of parties, and to a certain 
extent, nith joinder oi causes of actiob (tc) 0 2,t 3, deals exclugirelp with jomder of 
causes of action Ilule 4 of this Order is to be read Ritli rule 1 


General roles.— -Before considcriog the present rule it may be as well to note 
the general rules relating to the joinder of parties and of causes of action According 
to the Code the essentials of a suit are— (l) opposing! parties, (2) a subject in dispute, 
(3) a cause of action, and (4) a demand of relief (x) {see 0 7, r I] All these es«entiaU 
must concur in ererj suit properly framed Order I deals with the Joinder of parties 
Order 2 deals with the frame of suits In framing a suit the foHonmg three hinds of 
*' misjoinder" must bo guarded against 


(0 J/ujoind«r of p/aintijyt—Mhere there are more plaintiffs than one. the 
provisions of the present rule apply This rule relates to the joinder of plaintiff' It 
provides in effect that tn o or more persons may be joined as plaintiffs in one suit if the 
right to relief alleged to exist m each plaintiff arises from the same act or transac/ion and 
there is a common yuesiton o/ lau or oj Jacl II not, they cannot be joined as plaint>“s 
i« one suit, and they must bring stparole sails If two or more persona are joined as 
plaintiffs in one suit in a Case not cohered by O 1, r 1, the result is a mifjoinJer of 
plaintiffs The objection on the ground of misjoinder of plaintiffs should be taken at the 
earliest possible opportunity, if not. it will be deemed to have been waiTed[0 I, c taj 
II here such objection is taken, and the Court finds that it is well founded, the Court 
should not dismiss the suit [O 1, r ffj, but the plaint may be amended [0 d, v 17) by 
striking out the names of such persons as bare been improperly joined as plaintiffs [C 
r JO, sab t (2)), and the suit may then be proceeded mth [0 J, r 9) In other words, 
an objection on the ground of misjoinder of plomtib is not fatal to the suit (y) 

(ii) J/i«jotn<fer <?/ deftnJanls—Mbore there are more defendants than one, the 
provisions of rule 3 of this Order apply That role relates to the joinder of defendants 
It provides in effect that two or more persons may be joined as defendants in one sm 
if the right to relief alleged to exist against each of them arises from the same act or 
iTansaetion and there is a common qaestion of law or of fact If not, thev cannot 
Joined as defendants in one siiil, and separate suits must be brought against them 


(If) buttofl ^ London Cmeral OmmSms Cs 100 1 T 75», { 29) A C 100 
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two or more persons urc Joinnl ns defendsntn in one suit m n case not covered bj 0 1 
r 3, tlic rc«idt is » rni/yom Jrr rtf tltftn liint$ As in thecft«e of plsmtiffs so m tlio ciisc of 
defendants the objection on the ground of misjoinder should bo taken nt tlio csriicst 
poesil !e opjiortviniti if not, it mlllio ilecmctl to Iiimo liccn waived (0 1 r H) Wliero 
such ol jection i« taken and the Court finds that it is nell founded the Court should not 
dismiss the suit (0 1, r 9) hut the j Inint maj lie amended (0 0. r 17) bt striking out 
the names jl such i'cr«ons as haie not lioen projerij joined as defendants [0 1, r 10, 
sub r (J)] and the suit niaj then Ic jrocredod with (O 1, r 0) In other words, an 
objection on the ground of misjoinder of defendants is not fatal to the suit 

(ill) l/iy infer nf eniitti of artion — As to the meaning of cau«e of action, 
see notes to sec 20 under the head Chiise of aetion ’ Amisjoinderofcau’esofaction 
may be coupled with a miajoindcr of plaintiffs or it may be coupled with a misjoinder of 
defendants There mas again be a misjoinder of claims founded on several causes of 
action AeeordmgU this subject maj be considered under the following three heads — 

(a) Mtfjotniltr nf plainliffi and eo“ses of aelton — ^^'here in a suit there are ttco 
or more ptainliffa anllmor tnort tauargofafiton, the plaintiffs should he jointly inieresltd 
in all the causes of action If the plaintiffs are not jointly inlerealed m all the causes 
of action, the case 18 one of iiiisjomrfer o/phnnfiJTs ond foH«# o/ oefion 0 2, r 3, read 
with 0 1, r 1, forbids such a misjoinder The objection on the ground of misjoinder 
of plaintiffs and causes of action should he taken at the earliest po*<ible opportunity 
(0 2, r 7) As to the procedure to bo followed in the case of misjoinder of plaintiffs 
and causes of action, sec notes to 0 2, r 3, “ Procedure m case of misjoinder 
of plaintiffs and causes of action ' See also a 99 above 

(b) 2Iiajoind<r of drfenJanla an I causes of atlion MnUifariouantat—Wbemn 
a suit there are fno or more defenlanti and fico or more cavaet of artion the suit will bo 
bad for misjoinder of defendants and causes of action it different causes of action are 
joined against different defendants separately (O 2 t 3, and O l,r 3) Such a ms 
Joinder is technically called muUtfariotianeas The objection on the ground of multi 
fariousness should be taken at the earliest possible opportunity (0 2 r 7} As to the 
procedure to be followed in the case of muUifariousness, see notes to 0 2, r 3, 
“ Procedure in ca<e of multifariousness * See also s 99 above 

(c) J/isjoind<r of claims founded on aeteral causes of action — See 0 2, rr 4 J 

Non Joinder of parties — Athere a person who Is a necessary party to a suit is 
not jomed as a party to the suit the case is one of von joinder A suit should not be 
dismissed on the ground of non joinder (:) The objection for non joinder should be 
taken before the first hearing (0 f, r 13), and the plaint may be amended by adding 
the omitted party either as plaintiff or as defendant, bearing in mind that no person 
can be added as a plaintiff, though he may be added as a defendant, without Lis 
consent (z) See notes to O 1, rr 9 and 13 

Relation of this rale to 0 2. r 3—0 2,r 3. is to be read subject to the provi 
aions of this rule (a) 

Changes effected in the law — Before considering O l, r l, in detail It el oul I 
be noted that under the corre«]>onding sec 26oItbeCodeof 18S2, all persons cuul 1 I c 
joined m one suit as plaintiffs, prorid^ that the right to relief allege I to esi I m h 
plaintiff arose from the eame enure of action The present rule is muili wiJ r ll la a 

Med S’S I 
cUi ilsis) 1 
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[ reproduction, almost verbatliB, of 0 16, r 1 of tho EngUah rules It enables severa 
piamtuis, tjiougli thej liore separate causes oj action, to join in one suit, if— 

(1) tlio right to relief, alleged to exist in each plaintiff, atuca out of the tame ad 

or transaction , and 

(2) there is a common question of law or fact 

The expression ' act or tnusaction ” used in this rule is more comprehensire than 
the espreseion ‘ cause of action*' used tn the oM section , forthosameactortransaetJun 
may give rise to ilifferent causes of action, as nhen several persons are injured by the 
same act of neghgcace on tho part of a railway company Under the old section suth 
persona could not join as plaintiffs m one suit, the causes of action beinj different Under 
the present rule, it seems, they can as the right to relief arises out of the same act 

TUe old section.— The corresponding sec 26 of the Code of 18S2 uas as folloivs — 
All persons may be joined as plaintiffs m whom tho right to any relief cUiiued is 
alleged to exist, whether jointly, severatlj or in the alternative, in respect of the tarne 
cause of action 

The decisions on tho meaning of “ cause of action ’ in the old section ssere not uoi 
form In eome cases it was held that the expression “ cause of action ' meant facts 
constituting the infringement of a right plus facts constituting the right itself (M. ^hde 
in others it nas held that u referred to facts constituting the infrttgement of the nghl 
hut not necessarily also tboso constituting the right (c) 

The following are some of the casea decided under the old section It was held la 
those cases that the plviutiffs could not all join in ono suit ond that they should bnug 
separate suits Under tho present rule, it is eahmitted, the plaintiffs may m each one 
of the foUoimg cases all joiri m one suit — 

f In Aldridge v Sarrou (d), the defeodaot, the editor ond propnefor of a news 
paper, published articles which referred to tho ‘Calcutta Police,' vpithout nanJUJg w 
dividuaU The plaintiffs six of the membera of tho Calcutta Police Force, jointly sued 
the editor for damages, alleging that the articles were directed against them, and that 
they constituted a libel Here the libel was m the same words, and in the same doou 
ments but of different persons It was held that the plaintiffs could not all be jomed in 
one suit The Court said It is true that tho injury may have been caused by one 
act of the defendant as, for instance id the case of a railway accident causing ^1'“^ 
several passengers, or, as is here alleged, of a collective libel on several mdindaals ^ 
causes of action of tho pereons injured will none the less remain separate and distinc 
There cannot m auch cases be said to be one or the same cause of achon 

2 In iJfljjo Kuar v Debt Dial (e) several creditors to each of whom separate 
debts were owing by the same del tor, jointly sued the debtor to avoid a deed of 
executed by the debtor m favour of bis daughter, on the ground that it was made frau u 
lently with intent to defeat their claims The Oiurt held that they could not join ai 
jlsuitifis inoneeuit on the ground that the causes of action were anddisim^ 

&uch a smt Could now bo rrcyeilj brought bj one or more creditors on behal o 
themselves and others under O 1 ,t 8 


<1807) 31 Cal 007 
(f) (1890) tS AH 132 
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3 In I arrtjhl v Unnuht (/), 4 Ami li «cr** hj C at an interview in C s Q, J 

hou«c A and II jointly eueit C for damagn for <uwult It «ns held that tlio 
a'^ianlta on .-1 and that on II con«titut«l lira dt^inrl rniiffs of a(l>on, and the suit 

was therefore l>ad for misjoinder of jdaintifla The Court said We maj go further 
and sa\ tliat as the hlows on each plaintiff were indietetl of the mitne time and plarr and 
roust lie proved hj the fame fiulenfe it would lie more convenient if the law permitted 
the trial of the two suits together than that it should be ncees«arj to try them 
eeparatelj Itiit th^ t« n tnalUrfor the eoasi fern/»o» o/ the Lfgflalure ’ 

4 In 4/i i>trang v Iltadun (j), thirteen firemen, who were engaged on board a 
steamer, were all arrested under one warrant on a charge of de«crtion, and tbej were all 
tried together and sentenced to one months impnsonment The term of imprison 
roent expired on 5th Maj, but thej were not released on that date Thereupon all the 
thirteen brought a suit against the superintendent of the jail for damages for wrong 
ful detention It was held that the caii'es of action were didincl ami tepnrnle and could 
not lie joined in one suit 

5 In Famanujn v Devanayahi (A), several trustees of a temple were removed 
from the office of trustees hj the District Temple Committee A suit by the trustees 
for a declaration that their removal was without just cause was held to be bad for mis 
joinder, on the ground that the dismissal of each trustee gave nSe to a disfmel cause 
of action 

The new Bole. — In all the cases cited above, it was held that the plaintiffs having 
distinct causes of action, they could not jom in one suit, and that the proper course for 
them was to bring separate suits The present rule covers such cases and allows the 
plaintiffs to jom in one suit (•) Under the present rule eeverel persons may ]oin as 
plaintiffs in one suit, though their causes of action be eeparafe and distinct, proiirfed that — 

(I) the right to relief, alleged to etist in them, arises out of the tame act or Irant 
action or eeriei of aeti or transactions , and 

( J) the case is of such a character that, if such persons brought separate suits, any 
common question of laieorfatl would arise 

Both those conditions must bo fulfilled to enable two or more persons to join as 
plaintiffs m one suit The two conditions are not allematneij) 


Illastralions 

(1) A publishes a series of books under (he title of ‘The Oxford and Cambridge 
Publications ’ so as to induce the belief that the books are publications of the Oxford 
and Cambridge Universities or either of them The two Universities may join as 
plaintiffs in one suit to restrain A from using the title, because the publication and the 
belief induced are common questions (//act arising out of the some series of trantadions (I) 


fi) A, a shareholder in a company, sues B, C and D, the directcir«, to recover 
damages on hts otm Uhalf for fraudulently inducing him to purchase shares by declaring 
an illegal dividend , and he joins m the same suit • claim on brhaff of himuJf and oU other 
shareholders (see r 8 below) for repayment by the defendants to the company of the 
amount of the dividend paid out by tbem A is not entitled to join both causes of action 
in one suit, because the nght to relief claimed in his personal capacity and the ngbt 
to relief claimed by him as representing the shareholders do not arise out of the same 
tranmetion or smes <f Irantaeliont (I) 


(/) (too ) 2« Jloni £59 
(«) (IvVS) 11 C»l 5.4 
(A) (IN'S) 6 Mad 301 
(i) llartudra VolAv Purnn 
Cal 1«4 109 I C 75j 
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(3) Four persona, each of w ham separately took debentures on the faith of certain 
statements in a prospectus issued l>y the directors of a companj, joined as co plaintiffs 
in one suit against the director^, claiming damages for misrcprcseDlations contained in 
tbft prospectus Ue!d that as the Bcreral causes of action arose out of the aawe franMC 
f lOn, and the case would uiYoIve common guestioRs <//aft the suit was properl} framed (w) 


(4) In a suit instituted h} ^ , i? and C jointly for an injunction against jD, E and F, 
it J3 aUpged that a!] three defendants, as officers of several associations of wortmen 
conspired to prevent all persons, not belonging to the associations, from obtaining 
employment m place of the members of the associations To constitute the overt acts 
alleged to have been committed m lurtberance of the conspiracy, it is averred that D, 
E and F caused A, B and C to be molealed, that E used threatening language to A, and 
that F assaulted G It is proved that B was not a party to the conspiracy As the cUua 
arises out of the game aeries oj iratuacUons, and involves the eonmm jarslion o//art 
late whether the overt acts irere committed m furtherance of the conspiracy. A, B 
and C , maj join in the suit, notwithstauding that an injunction is granted against E and 
FonJyfnJ Seer 4 fa) below 


The dluatrationa given above are all English cases decided under the new English 
rule 1 of Of Jef 10 That rule came into operation on the 26tb of October, 1696 

pieseat rule lainthemainareproductionof the Erghsh rule The old Engluh ruTecor 
responded with see 26 of the <^de of 1882, except that the word8“mrespecteftbeM®'® 
caoae of action ” did not occur m that role But though those word^ ibd not occur w 
that rule, it was held that two or more persons could not join as plaintiffs la ois 
unless the eauje qf scbim was the same Thus in iJmurtftwaife v Bannay (o)i it was hel 
by the House of Lords that ecvoral ehippers of different shipments of cotton on the ssiM 
ship for the same voyage could not joiofly aue the ahipowner for damages for ebort 
delivery, the causes of action being distinct and ssporotr For the same reason 
held that persons lojuied by the earn© act of negligence could not joio “ action 
aa plaintiffs for damagea agamat the wrong docr(p) Butsince the test under tie new 
English rule as well as the present Indian rule is no longer the identity of the ^ 
action, but the identity of the act or tmneaehon, ©ocb a joinder of plaintiffs won now 
be perfectly legitimate bothinZoglaodandlndia (J) InThtmasr J/oorefr), ’ 

LJiBaid Whatever the law may have been at the time when iSiiiurtiins'fc^ Hania 
was deoid^> joinder of parlies end joinder of cause© of action are discretionaiy in 
sense, that, if they are joiaed, there « no sbeoiute right to hare them etnick out, hut i 
IS discretionary in the Court to do so if »t thinks nght ” 


Plaintiffs having different Interests.— Under the old section there wa 
conflict of decisions as to whether, where the plaintiffs were entitled to differed* 
in a property, they could jom in one suit to recover possession of the preperty from 
third party if the ground ou which the relief was claimed was common to all the plain * 
According to the Allahabad decisions, they could not (s) , according to the Madras an 
Calcutta decisions, they could (/J Under the present rule, there la no doubt that so® 
persons may be joined in one suit ss plaiotifb 


(nv) i)rMU>7*Wf V IToorf USSIOH CH 393 amJ 
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A ruccocJs to 1^9 catfttc b} inhrntftnco, and assigns a portion thereof to 0 D is in 
possession of the estate, and disputes A’a right of aucceiiaion to it A and C may under 
the present rule jointly sue I) for recovery of possession of tbo portions of the estate to 
which thej are entitled, as their claims in respect thereof are based on a common ground 
It does not matter that A claims bj right of mArntoMee and C under an twsiynmeni from 
A Both the conditions required by the nite are present in the case 

Further, having regard to the comprehensive language of this rule, plaintiffs may 
sue m a double capacitv, if the conditions prescribed by this rule arc complied with. 
Thus where plaintiffs were trustees of a house part of which was let out by them and tho 
rest occupied by them as tenants, and they sued both as trustees and tenants for an 
injunction to restrain the defendant from committing a nuisance, it was held that there 
was BO objection to their suing as trustees to protect the reversion and as tenants to enjoj 
the propert j free from the nuisance (u) Seo notes belosv “ Jointly ’ 


“Any right to relief.” — The words “any right to relief” are wider than tho 
words /Aenghttoanj relief ’ which occurtedin thoold section (r) 


“ Severally."— II here a right to relief in respect of the same act or transaction 
js alleged to exist in tuo or more persons tteeraHy, the; may jom as plaintiffs in one 
suit or they may at their option bring separate suits The rule does not necessitate one 
suit A Hindu pnest raises a masonry structure upon a certain platform round a sacred 
tree, on which txtry member of the community has an indnidual right to perform reli* 
gious ntes Here every member of tho community has tndttndually a cause of action, 
and any one member may therefore suo tho priest for the removal of the structure But 
it IS not necessary that all the members should jom as plaintiffs in one suit They may 
so join if they choose, but the law does not say that they sAould all so )om(w) The same 
rule applies when two or more persons are entitled to tho same relief tn the aUernal»t 
see notes below, under the head “in the alternative” The rule, however, la different 
when two or more persons sro jointly entitled to the same relief in respect of a transaction 
“ Jollltly.’'~-IIhcre two or more persons an jointly entitled to the same relief in 
respect of a transaction, they must all join os plaintiffs in one suit Thus if .d, BaadO 
are joint otmers of a property, they must all bo joined as plaintiffs in a euit to recover the 
propert} (x) So in a suit to recover joint family property, all the members of the joint 
family must as a general rule bo joined as plaintiffs (y) In a suit to recover trust 
property all the trustees must join as plaintiffs (z) In a suit to recover the estate of a 
deceased person all the executors who have proved the will of the deceased must be 
joined as plaintiffs (u) If any one of them does not consent to join as plaintiff, he may be 
joined as a defendant (r 10, sub r (2)] The proper course is first to ask him to join as 
plaintiff, and if he refuses, to jam him as defendant But the suit should not be dis* 
missed merely because he is joined as defendant vritfaout being first called upon to 
join as plaintiff (6J 


A Hmdu dies leaving a widow, an adopted son, and a separate brother. A diaputa 
arises between the widow and the adopted eon on the one hand and the brother on the 
other as regards certam lands The widow and the adopted son allege that the lands 
form part of the estate of the deceased The brother, on the other hand, alleges that the 
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(V) CcttfcU>refil»nfA!/T\ J/unl<i>>Varain(tB80) 
seal 42S 


(r) SAantnafa v Subbayya (19"S) 42 Uad. LJ. 

ISS. 70 1 C «4S,(22)A M S17 
(a) J/oAaNaMlu V jlnnanalat (1923) 44 Mad 
1. S 249,721 C es (23>a M S37 
(») Pyary V StilamatA (1899) 20 Ol. 409; 
JSynfinaA T. aani (1902) 21 AIL 220 , 
BvUi J/at T JAabia (192$) 7 Lab L. 3, 
280, 92 I C 0e9. ( 2$) A L. $04 



452 


THE FIRST SCaiEDULE. 


lands belong to hjm Jf tfie uidtuc does pat Stipule the adojitton, & suit may be brought 
bj ber and the adopted pon as co plainti^a agaitut the brother to recover the property 
from him, for the plaintiffs nrejoinf/i^tnterrsteil in tiwprimng the defendant’s title (f) 
But vvhat if the niloplion ts »o< nil/nttUd bsflhe ten/wr, and sht. a^ks the Court to decide the 
question of adoption ua Ittutm her and ihf adnjifd ton, and prajs that jf the adoption 
18 proved, the property may be deiivrrcil to the adopted ron, or if not prov ed, toherse!f» 
In such a cast if has licen held l>j the High Court of Madras, that a suit by the widoa 
and the adopto'l son as ro ptaxnUfJt to recover the property from the brother is defectne 
on the t,roui!cl of Miyaind^r of pbi<ntf^«, f«w the plaintiffs having antagoni'Uc cbima 
It f annot be «aid that the right to relief exists yoin</y in them (d) 

In tbe aUernatlve.~lf m the case put above, the adoption w disputed, not 
b\ the nidoiv, but bi the brothvr, a suit be brought b> the widow and the adopted 
son as CO plaintiffs against the brother, clainijng t» the allernnlne to recover the pro 
I>ertv for the widow if the adoption is not valid, or tor the adopted son if the adoption 
i8 valid {*•) Here there is no misyoinder of pininliffs, for the vabditv of the adoption 
IS not disputed hy the ca yUtinttJf as m the preceding case, but by the d^ftii/farl Fee 
0 1 r 4 (a), Ijcloa 

Plaintiff transferred to category of defendants —See notes to 0 3. r 10, 
under the same head 

Appeal — ^ce notes to (J 1 ,t 3, ‘ Appeal 


2. [New. I?. S c > o. 16, r. I.] \\liere it appears to tlie 
Court tliat anv joinder of plaintiffs may 
embarrass or delay the trial of the smt, 
the Court may put the plaintiffs to their 
election or order separate trials or make such other older as 
may be expedient 

This rule refers to a amt brought b> tereral plaintiffs, in respect of the cr 

tr<vn'>cictiot>, but the causes of action are eo distinct that it is not convenient to 
of them at one trial {/) The Court mav pul the plaintiffs to tlicir election as ^ ^ 
of them lull proceed iiuh the suit or may order separate trials or may 
other order as may be expedient A suit by eevrral creditors joining as co-plxuit*®^ ^ 
a creditor s action, or a suit by several market gardeners claiming certain prefers is 
rights as to stands in the market, is not a suit where the joinder could embarrass or 
the trial (^) tA here plaintiff suetl for possession of several properties, some in 
personal capacitv , and some as sbebait of an idol, the Calcutta High Court etxlcreo f 
plaint to 5 e treated as comprising two suits (A) 


3. [S. 28, Cf. R. s c„ 0. 16, r. 4 ] AH persons may 
be joined as defendants against whom any 
w Joined as to iclief ifl Tcspect of or arising out 

of the same act or transaction or series oi 




li\ S« i'lMMfi V linapall (1903? £6 Usd 
01* Uaramoni Jiafsi I tjart Cf im 
(la9S)..t9l 833 XoOAmafiia V 
(loot) .a iUii 5ua Put, nan Vt 1 V 
Jfen (lOtO) Fuoj lice no ]D, 


P 87, St I C 611,1 elappt r 
fl9_2) 43 itad tJ-' 770 iv« 

(/j Sen toroD evanipJii JTOMoa x ; 

41 e I> 08. 102 pet ttod<'’5 *; ' 

A"ii»HV ‘)>nfA (t*s9J 41 1 1' 

(j) Dtdftri V £Jfii (1001) A C I rt 
WJ Jianmira v Parva (1028) 85 Cal 1®^ 

] C 75V t I-IO 



n oi uiiinhwt**. 


irn 


nrl-* <ir !■* to 0x1**! ulirtlu r jointly, ••f \( nilly 0. 

<ir in llir nhonnt>'<*. vhf'ro if i\crc lironclit 

niriin'*t ■‘urli pcr'^ii" nin* r<nniiu»n cjin*‘*tion of liu or f.irt 

^\onl<l nn-'O 

Misjoinder of defendants Tii* mi** i» ii** ^mrr*** ii t«i«’ i h clr»N 
« ith j in W <1 «1 • •• 1 f 1 Ml*} ir Irr e f ilrfcn l»nl« *’ 

Till'' 4 • { ll 1* t»nl'-r i* in 1-- rr* I •■ili il 

Relation of this rele to 0 2. r 3— o 2 r o i* i-* !«■ m^d •nijrri to ilm 

(>n I i»inn« I } ll I* niln ( • i 

Jcrtfdlcllon Till* riiln o » im.ti.i n •• I j in Irr < f Il •••iithm 

II r rsi'Un'r - 1 ( k »iiii in a (t r I •nim. ' .Hill « ( « uri I ititi;; jun*ili li n Inin llir niiit 
If till* ( oiirl li\* >urti juri* li'tt n ti r-n thi* rnl** ma\ n mo inlo j U\ Ilrnri if in a *iiit 
ln<i;ll a?»in*t l«n ilrfrr Uni* t ami ll llo < < iirt U* juri* Ii ion a;im«{ I. hit 

III no a?iiin»t /f ll I* niloit ■r« nnt n ntrr jun* fioii n ujn nilir 1 oiiri loin llio *iiii acam*! 
y/al**) nior»l\ liocaii^o llio n ndilhin* «il tin* nilo ait* «>ali«fio«l (j) lliii if Iimio ha* 1*0011 
prsninl un lor rl IS nf llio lyitor* ratont a mil aiIIIio to*o| a*i loa ) >inl mnrl?Tjr In 
A an 1 ll althotieli iho Und < f f »« nutn lo tio local limil* i f llio jiin* lioli mnf llio Hiili 
Court f ir in larh A ca»o jun* lirlx ni««IonT«*<l from tlio lo^tojrmn and llir nilo ran 
enmo into f Ui (1) 

The OW section.— Tlio •■om-'imndmsr • 2s < f ll>0 (»>*V of is**.' ran o* f ill »» 

*'.M1 iicmona ins\ lio Joinoi] a* dofondant* spiin*t ulom Mr nyht t> <iny rrluf m 
allopotl to exi«t. «lirlliof Jointtv, ooaoratU «*r In tlio altimatiM in n»|«*it i f Mr *Mir 
mallrr " 

In aoine ea*iei« und' r iKat *0011 ni it «a« aai I tliat tlio oai'n "luii ■‘Mik iniiti r 
«ai niui talent to “aamo raii*c of aotion.’ in otliora that it waa eijiiivAli nl In rune* 
act or tnnaartion *' 

New Role— Under the iire«ciit ruK all |Mrvina tnaj 1«* joinetl ea dofimhnta 
apainst wliom any riaht to reli<’f m rt**ipcct of tlie *amf ael or IranMetinn m alleped to 
csi<t, ulicre if i>e{iarate euita oero iironahl against amli ]x*r*on<, ant roinnioa ^Kr'firn 
(fhieorf If I would an»e A i>Uintiff la rntiticil under tliM rule to join l■e^e^nl defend 
ants m rt*«pcct of »c>cral and di*»tinct caUTea of aelion anliject to tlic diicrction of llie 
( ourt to strike out one or more of tlir defeniLanlaon the analo};} of (1 1, r 2, if it thinks 
It right to do so (/) “ tt liatp> cr the law maj hare lieen at the time wlien .SiniirMiroi/e 

V //annoy (m) was decided, joinder of parties and joinder of enii’ics of aclion are dn 
cretiunar> in this sense, that, if they are joined, tliero is no absolute riglit to Iia\c them 
struck out, but it Is discretionary m the Court to do eo if it thinks right' (n) As a 
general rule where claims against diderent lairtiea intoUc or may inrohc a common 
question of fact licanng flufTicicnt imjwrtaneo in proportion to tlio rest of the action to 
render it desirable that the whole of the matters he iLsjwsed of at the same time, the 
Court will allow the joinder of defendants, subject to its discretion as to liow the action 
should be tried (o) [see ill (3) belowj See notes to O 2, r 3, “ Joinder of defendants 
and causes of action ” 


to Ramindra SalA v ISrajtnJra JIalA (1918) 
. tiCsl 111 tit C gil 
O') Denial and AortA liMfrrn /ty Co v Saia 
ram (1922) 49 Cal 803 70 1 C 229 
( 22)A C SOO 

(I) Surendraknthna v DhvbaneiAirar 11933) 
30 C 1 I 34 144 1 C 792, (33) A 0 295 
<() Panne t DrdiiA Time Iteeorder Co (19211 


2 K 11 1 Uarendra \ttlh v Puma 
ClMnrfra (lO^S) 33 Lai 101 109 1 C 733 
( 28) A L lOJ ilAocran a Daliu (1941) 
33 lion Lit 1291 1301 C 497 ( 32) A 

11 I 

In) 11891) A C 491 

(n) Thomae \ Moore (1918] 1 E V 555, 303 
(«) 119211 2 h. B 1 eupra 
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lllnarattons 

I A, riding in an omnibus belonging to J?, js injured by a collision between the 
omnibus and a cart belonging to C A aoea B and C for damages for i^reonal lojoty 
charging the defendants joinllyn-aib joint negligence, and, alternatively charging je^ra/e 
negligence! against each defendant Tho stut is not bad for misjoinder of defendants, 
because the injury to the plamtiS arose from the «nm« (raMachen or wnu oj IrantaHionf 
and the case mvolrcs commas gutaltwa of fact {p) It w othenrise, if the injury an'es 
from diitincl acta aa m the next illustration 

J A sued B for d image done tobtsbout« by i? e negligence B denied negligence, 
and alleged that the ilamag© was caused bj tbo negligence of C Thereupon .4 applied 
for an order to join C as defendant Btid that the order could not be made CoUms. 
L J, said tihen ive analyse this case, vie find we are dealing with it upon the 
assumption that the fuo acta which were done, thflone by [R] and the other by [0], are 
entirely diseoonccted torts — each, of (heat a separate injyna — if it beinjuna at all—^ade 
dtrttnrt otit from (Ae otAer The one was done recently by [S] bj excavation, and the 
other at a much earlier date by [C, a water company] allowing water from its cum to 
weaken the soil in front of the plaintiff a properly ” TAompson T laadan Cemyd^ 
Council (?) Sadltr v Ortat 15 astern Rai/iroy Company (r) Referring to these two case'. 
Scrutton L J said in Payne v DnlieA Time Peronfer Co {#), that neither of them would 

now bo decided in the way they were In that case P entered into a coBtrsctwilh 

B Co to supply them with certain pnmed cards which should confom to certain spcci 

mens suppbed to him by them In order to cany out that contract P entered mt® * 
contract mth \\ Co to supply him with the cards, and paid for them The cards 
duly sent to B Co , but B Co refused to accept them on the ground that they did n® 
conform to the specimens P sued B Co and \\ Co elalmiDg aa against ® ^ h ( 
price of the gooda sold and in the aUernatires as against W Co tlahiages for bretch o 
contract la not supplying the cards m accordance with the specimens It was he 
that as there was a common question of fact to bo tried, namely, whether the cards werem 
accordance with the apccimens supplied, the Court would la the c*erci»o of its discretion 
allow the two defendants to be joined in one action 

3 31 mortgage! certain property to JT After S a death, A clainung J* 
adopted eon of A. sues 31 on the mortgage, and a conacnt decree i* passed m the 
Subsequently B alleging that she is the sister and heir of X, sues A and Jf fl) ‘or a 
declaration that the adaption of A was not validly made, and (2) that the conscft 
decree (to which she was not a party) is not binding on her Btld by the High Co ^ 
Bombay that the amt is bad for misjoinder (t) This dewsion, it is snbmittea, is 
wrong and it has been dissented from by the Calcutta High Court («) 

4 The mere fact that the rebel claimed against the several defendants 

lit detail 19 no ground lor objection that the suit » bad for misjoinder of defendan s 
provided that the suit against th« defendants ig in respect of the game oc< or ^ 

A applies for shares in a Company on the faith of a prospectus The shares are allot e 
to hire, and he pays up Rs 6,000 thereon A then sues the Company and the directors 
alleging that the prospectus was fftls® and calculated to mislead, claiming as agains^ 
the Company cancellation of tlie aUotment to him of his shares and the returo c 
Bs. 6000 with interest, and ns against the directors Rs SOOObywayofdamspe 





IB18) 


JOINDI U or 01 irM>\NT‘« 


iniJi »ri I t> *1 fUtr>M artintl «1 fwinr* l» T>i>* f«'t lh»l tS« ( 

»p«in»t !»•> iw'i wi» of $• •!■-»•« r>nt fn t*-f tSo •ml !n 1 

for Tni»joiT>l'-t of «W<T>Uti»« for •wit t* tn rr«p<w-t of n«* n»tn»^lr. th» 

i««tw pI • f«!»« nn I fmii IntTt * fn •utMKnno tK« •>i»tThp| Irr h*« on* 

f^rr^n'r, r»lHl • <••«••• of irlion or •l»»t ToijIiVp *I> Hn ml-Unff hi* h*« onr fnmpifl*/, 

• n 1 ill tf *• h** ♦'»'• Vi»»» •fonMing to him, l•*»*n cmliy of rr>n IikI »hifh K'^» 

I im a ncl \ to n-Jn-f in mpi-ot of l^of »•»» vhirh Ihrt h»n* ilom* Mmi-lr. th«* i»«uin;; 

«f • pm«|»vnn« ' Th» rrm*'«lT t* «li<^<*ppfli •• (ie»ln«l th** •••tml c1<‘frn 

f «t • < »o m o* »»/nri^ * (ff •«>«■ r 'i |rJo» 

'■ 1 I* an ri|^*r(rr of (mron m^ot It i« thi< ownor nf * Iirw* of ii|nim<‘rp t 

oonlrart l^-taorn 4 an I /f It affr^^a to farrr from Arpmiino to Fompo frotm moat fn 
atoamori l»-lnnfin6 to him or in othor *iiitat to .toamora. It l» ptilorqurntly aerraal that 
fniron moat »hou1 1 In* phippmf I r { on a atramrr ralint tho Iktxm pronirTnl liy ft and 
1*1 >msin8 to C Meat in arronlinslT rhipiml on th** /Vnm, an t the mattrr of tho Itrron 
•ifn* a lull of lading in of it and haml* it to A A *uoa It and O in trapoct of 

ilamafi* to th** moat atl*Tr'^l to ham limn ratnopl l.j* tho unwaworthinoaa of tho /Vroa 
tUimmc a^ainit Jion tho toma of th** lofom inontionodro"/M*’f and acalmt C upon tho 
hift if hdinj The auit ii not bad f if fnl«)oin lor of ilrfon lanta (ir) 

G A auo« It, Cl It, I an 1 F, for the reooTorr of rertain dneumonti of title ami the 
piKwla roTtro*! th(*rrh} and in the altematire for damapm It i« atlejrM in the plaint 
that the irooda lioionff***! to A, that if ottainoit from A the doeumenta of title rehlinff 
thereto hy fraud and made them omr to C , that C, knoaing that It had no title either 
to the donimenta or to the 8<vxi«. arronjfully dealt «ith thorn and aold the RooiU to I) 
and /' I that It and f. nmnsfully claime*! to retain the comla and the doeumenit of title f 
and, laillj, that one of the doeumenta of title, namolj, a railway reeeipt waa pledged hy 
IJ to F, though the goo<l4 eorered t>> It trere m the po*«oaair)n of /> Tlie luit Ii not 
had for miajoinder of dofon<lanta and cauaea of action (<) “ The foundation of the ran, 

on which the mt of it depend*, ta the alleged fraud of D If euch fraud la prored the 
<]uegtion 1 *. did the defendanta who all claim under It obtain an> title t If the plaintiff 
faiU to proee fraud on the jvart of II, the ra«e faila against all tho defendanta If he 
pram fraud, it may be (hat the defendanta may haie a difTercnt answer by way of 
defence , but (hat doea not make the raw* any the Ima one of a eommori question of law 
and fact The tnme art or Iranforiton which concerns all the parties is the alleged fraud 
of II, and this inrolrM a common ^ueHion of law or fart All defendants have derivxl 
title from a person who is alleged to have obtained the goods by means of fraud Jty 
reasonoftbutheposscftsionofatlualiegedloliewTongfuI . . , Should it, howevi r, |y 
convenient, the Court may [Umabat v I •lAef (y)] direct the succesairo trial of the U*^<» 
separately affecting different defendants Thus the question of tho aUege<l freuil of / 
touching all the defendants msy be tried first If it falls there is an end of tlic casu ’ It 

No misjoinder where some reliefs merely ancillary,— Jicrt tii< /. >«- 

claimed against some of tho defendants is snerefy anciffory to tho relief claiinc*] ^ 
others, the suit is not bad for misjoinder, provide tho suit is not in respect of *'a< ^ 
causes of action A and B are co abaters of rcrtaia lands in tho occupation of / ^ » 

A IS entitled to two thirds of the lands and B to one third A sues B, C an 17/*^ 
as against C and D that they may bo ejeetei from *•» aJlore of tho lands, anla'a*- 
that the lands may, if necessary, be partitioned between him an 1 // TL(}sj,i, ^ 
for mujoinder, for though the relief claimed as against C and Z> is for jiosiji a ^ 

4SCsl 111,41 I ( 11)1 
O) (1900) 33 Bom 2U3 2 ^ , 

(I) 0018) <S Cal 111, J.I., 



(e) 

(w) 

(r) 



45C 


THE FIRST SCHEDULE. 


3 claimed as against B is for partition the latter relief is auxiliary to the principal relief 
which js for possession The lotiusion ol li in this suit is merely as that of a person 
properly a party to the proceeding in the circumstances of the case, and not as a 
litigant against whom a separate claim baring no necessarj connection with the eject 
nient of C and V is made B, in fact, la a neceasary party to the suit, for an actus! 
diiision hetneen A and H is essentia) to the ejectment of C and D (a) See r 5 below 


Ship — A ship is a ‘ person ’* witlun the meaning of this rule, eo that a suit may be 
in«titutod against a ship as a defendant (6) 

“Any right to Teller."— The words "any right to relief" are wider than the 
Words fhe right to any relief " which occurred m the old section (f) 

Alleged to exist — ^The question as to jomder of parties must he decided on the 
allegations in the plaint and the suit must not he dis!nis«ed on a preLmmary issue of 
misjoinder until these are disprored (rf) 

" Jointly. " — ( 1 ) B and C simultaneously assault A m pursuance of a eonspir’^^l/ 
4 may sue If and Cm one suit for damages ace 1 arajlaiv Jtauulal (1S02) 20 Bo» 259 
J64 Cf OKffjif irofah[19a3]2I R C31 


(1) *4 obtains a lease of certain lands from ^(bmllord), and enters into posseesw” 

of the lands iJ then lets the lands in tcpanite portions to C, B and B, Suhsequently 
B, C, D and E forcibly dispossess A of the land A may sue B, C, 1> and E la one suit 
for ejectment The plaintiff hemg entitled to claim pos'es'ion of the land ce a j 
the more fact that C, Dand E hold speci/c and disfintt jiortionsof the land vnindi^erm 
demises from B, does not make the suit l>vl for misjoinder of defendants ^ 

BanomaU (IDOd) 20 Cal 871 , licfhunalh v Sam»h ()81)9) 23 Bon 2l)C 

(3) n<z«<rfT <?fcen [1899] 2 Ch CW.girenes ill ( 4 ) in the notes to 0 ),» l,«rder 
the head The new Buie, ' isalsoan illustration under this head 

JotRt urong dotrs — Joint tort feasors may lo sued jointly or screrally 
where more persons than one are concerned in the connj‘>sion of a wrong, the ^ 
wronged has his remedy against all or any one or morn of them at his option 
the person WTonged elects to sue only one of several joint tort feasors, he cannot s er 
wards tnng » suit against the rest even though the judgment maj remain unsatishe \ I 
“Severally"— (1) Certain property held by A is sold under the Madras 
Recovery Act in separate Iota for arrears of rent, and purchs®ed bj B, C an 
respectivelj A sues B, 0 and D to set aside the sale on the ground that proper no 'ee 
of sale ires not git en The suit is not bad for migjomdcr of defendants, merely because 
the property was sold to di/fertnt ptirciastrt The proceeding in which the 
Items [of the property] were sold was one and the grtmnd upon which the validity o 
sale was impugnedis the same in esih case ’ (/) To use the words of the presen » 
the right to relief claimed is in respect of the snwe nef or stries o/ ac's, and there i 
coiHiitoii qutsUoR of fact and law 

(2) A suit 13 brought bj n reversionary heir, on the death of a Hindu 
recover from A, B and O three separate properties sold by the widow to 


L. R 


(“ 

(i 


jniKnru or i>i:ri:Nn\\T‘J. 


4r»7 

• ilJi'n)! njf In llit* M* lr»» «Wittofi iKr rmt i< ^r,} f ,r 

JninJrT (g) . n/vrirdmc In tin IV>mt«\ *?»«l All^^****'! «1ncM>«n«. II i< TJi'^ •rtt* 

«5n<l*l^« tin W ll n t1 1 nnr|,nn 77 «* «}t»n»||.vn ttri'lnr Ijir pfr^fll ftlln •mil | vhnthnr 
if w f**r»ln »ni1« ^rf I *f*tn»l . 1 , II *n»I f', *IH «>f l»w nr 

» rmt 1 •?!■>»■ In » r>v»-nt !•*“* tin ll*** t>1 1 <«>Jn «iinil*r In Ifm nnn ■I'ot-p llimr Ixirtf 

• lij" tf till* IViTt <V>iin<il M)J n»ni» iWnk il !• at l<^*t Trrr ilntililful 

»lintlinr, wjN ti till- tinniMi fnn^lni'li’n in l“* iipnn llip I*m>^!iirp it cun 

|<ro|ir^\ Im Ml 1 |}i»t llinm *n\ ?ni*jnifnfnf In Hilt r*»p ' (•) In * »nii lirntiglit liv 

• TTtrr»»nnnT rUiminj « ll ml »li»fr of ifcn r«!*|p nir^inM •nntlinr rprmKinnf »bo wat in 

Irwi.rvtinn t f annip of tlip ifnppilr, »f»'l Ihfro oltipf prr«on* l*n of tijinm »rrt* 

I'tipriiawmi an 1 onp a ninr1parp« from llm »i<ln«. IIip AlUhaliail Hijh (oiift mkI llial 
un<!rr llip np« (VwIp in anx rtmt llit-m «a«tininHjnan>I<*rof ifpfpn'Ianlafj) 

(3) In a fuit for fwrtiiinn of Joint famih prop-rt} hx a minor a);ain«( lii* fathrr, 
tijp Ma'lra* IIi;h (ourt IipIiI that xm<ipt^ an<l tnorl^afn^ an<l nitirm «lin ha'l ol'lainr<l 
tlorrrf^ a;ain>t tlio fatliPf, ahirh mm aai.l In la* ml!u»trp ami frauilulrnt arm proj>pr 
partita (1) 

“In the tltcrnatlTC.” — (l) <f «‘»r»Tit«*aalpa»Poihi«laniltn//fora|i«Tin*l€)ftwo 
XTar« Al thr mil of tlip firtt XTar vl aalt* tlir laml In r*. C ilrmaml* font for lh<* wonil 
jTar from II tl allrsra pajmmt of tfip »hoW* i^nt fnr t«o jrara to /I In aiiranrr C 
maj aur A and It, prajinc fora tWirt* a^ainat A, if It la* foiimilhat ll fwid tli(* rrnt to 
A axstirpod. or, intlirattrmatirr, a;ain«t //. ifit to found that //did not pxx thr rrnt to 
<4 : J/(id<t»i .1/oAna T. /W/owny (IhSft) 12 Cal lkV» ; A/nir^i x Aarrrji (I'HT) 31 Ilnm 510. 

(2) A inirrhaao* rrrtain land from II. and rntm inin pn>v«>ion ^llI>«<*(|t>rniIx 
he H djipo«»p»Mil lij C nlio <lacmt in la* llir o«nrr of ihr land I max aiir // and C 
prajing for a decree attain*! Il fora refund of the |>urr}ia«p m<>nrx if it ii foiiiid that C la 
tile owner, or a deetee. In the allefnalixe. acainat C for i-o'teation if it it found tbit 
C It not llieowner Stmjvl Uvqx .IWaf /•<jA<»»i'ii»(H'Oi)20Cnl 2"? 

(3) .1. alle^ins that hit apent //lent ll» 1.000 to C. and that C had denietl receipt 

of the monej from II, aue* II and C, prajinp for a decree againtt ll, if it la found that 
the amount xtaa not paid to C, or, m the allemaliTc, againat C if it it found that the 
amount xtat paid to him The auit it properly framed for tho ‘‘ tr«n«actif)n" in 
respect of which the relief it claimed it the same J/eyop/vj x /’rrmnnan (I'lOO) 29 Mad 
GO , r IVnln/riPoiTii (1831) 7 Mad 123 

(4) A mortgages his property to ll, // assigns the mortgage to V who gixet notice 
of the assignment to A, and demands payment from A of the amount secured liy tho 
mortgage A says he jiaid Its 200, part of the mortgage debt, to It, liefore the assign 
me/jt of the mortgage, »niJ that he w nc4 Jhere/ori* lialje Jor more than the Jjahxnee 
denies the alleged payment C aucs A and O praying for a mortgage decree in the first 
instance against A lor tlic whole of the mortgage dclit if the Its 200 has not been paid, 
and in the nffrrnnOce, if tin Its 200 haxo been paid, for a mortgage decree against for 
the amount of the mortgage debt less the Its 200 and for a decree against //. for 
Its 201) by xxay of damages The suit is not bad for misjoinder of defeodants, for the 
right to the relief claimed is in respect of the same transaction liyntAurai r Miihawad 
Mtera (1908) 31 Mad 2jJ , Aorrun v TaltapragadAaiVJlO) 3> Mad 30, 8 I f 1057 
See notes above. New Rule, ill (4) 


U) raK^ftay KuUadi (1871) 7 51 II t SOO 
Mahomed v AruAmja (1898) ll Slal 

108 , (jOTiwltraia v AtaoopjM (1938) 89 
Mad 836 97 I C 212 ( ,.8) A SI 911 
(A) Eaehar v ISai liathore (18Si) 7 liom iti 
Ganeihi v Khairalt (1891) 18 AH .79 


It) tall typ \araiii V Oopat /Vri (l(K)9) 38 Cal 
780 At p 799 30 1 A 103 3 I C 382 
O) Dal AruAana i;/i* V i/ini Aal (lOU) 38 All 
SIM 2( 1 C Dj 

(1) SAaNBiuia v ^truR/icA'tam (1922) 45 5Iad 
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Costs where relief Is claimed against defendants in the alternative— 

RTiere a suit is brought by A against J? and C jn the nltematire, and a decree is passed 
against B vith costs, but the suit as against C u dismissed, the Cburt has jurisdiction 
in a proper case to order B {the unsuccessful defendant) to pay in addition to the costs 
payable by him to A (the plaintiff) the costs of C (the successful defendant) The rule 
has tlius been stated by Vaughan Wilbams, L J **The proper way is— do not 30m 
any defendant unreasonably , if the facts are such that it is reasonable to join them both 
and reasonable to be m a state of uncertainty as to which of the two is the really guilty 
one, then it is part of the reasonable costs of the action that the costs of the action which 
jou have launched against one of those defendants, and who has succeeded m defending 
himself, should be borne by the man who is to Wame” (f) In Child r Sttnntng (w) 
JesseJ, M It , deabng with a similar question said ‘ It appears to me on principle, tbal 
he who was the person who caused the litigation, or wLose error or representation caused 
It, ought to be the person to pay the costs of it ” 

A, representing that he is ^s agent, enters info a contract wifh C on Bs behalf, 
C demands performance of the contract from B B denies that he employed A as hu 
agent and refuses to perform the contract C sues A and B for damages and claims 
relief against them in the alternative The Court finds that A untruly represented 
himself to be a agent A decree is passed against -i for damages, hut tbs amt agawst 
B IS dismissed with costs If the Court is of opinioii that C reasonably (») took proceed 
logs against B, the Court may direct the costs pajable by C to 5 to be uicloded m fhe 
damages payable by A to C (o) 

Appeal — ^An appeal boa under cl IJ of the Letters Patent from an order refusing 
to allow the plaintiff to proceed in one suit against several defendants on the ground « 
xnisioinder and requiring the plaintiff to elect against which of the defendants he tf' 
proceed Such aa order is a “judgment” wjthm (be meaning of cl 15 for it « m 
substance a decision that the suit does not he as framed, tnth the result that if t e 
plaintiff insists the suit must bo dismissed ip) 

court miy give judgment 4. fSs. 26» 28 1 JudCIRBIlt maV b© 

Jor or ag*tn»t one or more , , . ■* t T 

Of Joint ra«iM Without any amendment — 

(a) ior sucli one or more of the plaintifts as may 
found to be entitled to rebef, for such relief as ho 
or they may be entitled to , 

(b) against such one or more of the defendants as may 
be found to be liable, according to their respective 
babibties. 

Cl (a) of this rule is to be read with r 1 above, and cl (b) ivjth r 3 above (?) 


5, [Neip R. s C„ O. IC, r. 5] It shall not be 
necessary that every defendant shall be 
Jn«r/et"t4 "in aif'ihe°reiwf interested as to all the rebef claimed m any 


suit against him 


I R B 630 . „ . 11’, 

I (e) SjH-M Hg y (I8II0 t J1 < Cp J a' 

I Jlighet y Orfame (1801) 33 ^ u 

SI" Bee Indl in Contract AM 16‘- 

(p) Pamenirti Jtath v iJrajen Iro 1 

SSt-al 111 41 I C 841 ^ rknmlra 
tr) See Hanndra I'alh y I -S) 

(lO-B) S5 CuI 101 100 1 J55 ( - » 

A t, ]J9 



JoiM>nr. or i)i*inxi>\N*T‘’. 


150 


Tl !• ruV {• to 1 k» ff* 1 *iih f Jl It fTi»Tt li^ in lh»l n mit l« 

I roiirl t «r»in»» »irvrr»! cli-frri it *■ f«f I It *1 rrrrr •I'fi-n Unt i« nnl inlrrr«fr«l in all 

111** nl»' f « Kirn'll in tt • »ml il t>M iftjjJt mi'jmn W f f Unt* nnl*^ to 

r 3 tU rt 

6, [S. 29, R. S. C., o. Ifi, f. ft,] TIic plnintiff may, at Iiis 
ojition, join ns partie-s to the same snit 

ony of the persons fcxcmlly, or 
jointh* niid Pcvcmlly, linMc on nny one 
rontmet, including parties to hills of exchange, hundis nnd 
promi^^'^on* note". 

Several lutliuty on a COntracL — nil** U ronfin«l to tui(» on fonlm'ii 
Tin* Iwliilit^ on » <Tintr*rt mx\ l*o riili<t(l)**‘rrr«l, or{2)jnint anil »rvfn»t, or(3)Joint. 
,t an 1 li, *afk f>T Junttlf, a gft f* to p*\ lU fl««0 to C, llptr ,<1 am! // aro »'rrrof/y 
lial 1«* on tlir oontrafl f may thorrfon* hnnj; om* *ull againtt A ami It, or hr maj linnf; 
a apparat« auit againtt A ami a acparatr auil againtt it Tlii*^ itilta may Lo I fought 
»imu1(anpou«1y, or thry may l,r brought aucm««iTrJj onr after the other Hut if th« 
i>\nt n liToughl apalnal,4,anda«lerTeo>aoblalnetlagain»t him, amlthr clerrcc i#aili4/5rl, 
C cannot auli^erjuenUy lue It on the contract. Hut if the ilecree remami un«Ati*fie<l, 
C I* not preclude*! frc«m auing II 

Joint and several liability on a contracL— Tlie legal conM-<]uence4 of a 

yoia/ and ttnnt Iialnlity on a contract are the aime a« tliMe of enernl liahitit> Thus 
)f A and 71 pa^t a 1>ond(o Cfor Il« 3,<K>0and the l>ond pmMilea that I and /iRhalljoinrfy 
and tfnntlj/ par the amount to C. C maa aue A and /I joinllt, or he maj ruo them 
eeparatel}, a< in the ca«« vhrre the liability la e'rrmf 

Joint liability on a contract —Tlie prrvnt mle iloea not jrovile for the caw 
of a j9inl liability ariRing on a coninctor negotiable inUrument The rea*on U that 
ao far as liability on a contract is conceme*!, aec 43 of the Indian Contract Act, 187i, 
fnakes all joint contracta joint and ecreral It allots a promiieo to auo ono or more 
of acreral joint promisors as ho chooses, and excludes tho right of a joint promL*or to 
be sued along snth Lis eo promisors (r) A partnership firm consisting of two persons, 
A and D, jiurchasea from C goods worth Ha SOOO Tho liability of partners is joint, 
and A and it are therefore jointly liable to paj the pneo to C Hut under sec 43 of the 
Contract Act C maj sue cither A or It at Ins option It is not incumbent upon C to 
join both .1 and it asdefendants If C euca A alone, ami a decree is passed against A, 
he cannot, according to I- nglish law, afterwards sue it, even Ihotigh Ike decree againit A 
femaine vnMlisfied Tho reason is that there is in the case of a joint contract a single cause 
of action which can only be sued on once The same view has been taken by the High 
Courts of Calcutta, 3Iadras and Bombay On tho other hand, it has been held by the 
High Court of Allahabad, that the effect of sec 43 of the Indian Contract Act, 1873, is 
to make all joint contracta joint and teteral Therefore, where C obtained a judgment 
against A upon a joint bond executed by A and H, and afterwards as the judgment was not 
satisfied sued B for tho same money, the Allahabad Court held that tho suit against It 
was not barred See Pollock and Slulla 8 Indian Contract Act notes to sec 43, Effect 
of decree against some only of joint promisors ' 

It may be added here that if in the case put al>ove C sues A alone, A may apply 
under 0 1, r 10 (2), to have B joined as a defendant, and the Court may make sudi 
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order as it tlimUs proper In England it has Itcen held that m an action on a joint con 
tract against one onij of the joint contractors the Court has jurisdiction, without ohtam 
ing the consent of the plaintiff, to make an o«lcr requiring the plaintiff to add the other 
joint contractor as a co defendant, and that where the defendant has set up a reason 
able ca'e of joint contract, he has, m the absence of special circumstances ncgatmng it 
a pnma facte right to an order rcfjninng the plaintiff to add the other contractor as 
co.defendant (s) 

Parties to bills of exchange— .1 draws a hill of exchange upon j} pajable 
to C or order The hill is accepted by I) C then endorses the bill to D, D endor«es it 
to K, and K to J' If the hill, while in the hands of F, is dishonoured, F maj at his option 
sue /f (the drawer), or /f (the acceptor), or C (the endorser), or D (the endorser), or^^ 
(the endorser) or F may bring one action against ell or en^ of them (f) 


7. [New. R. s. C., O. 16, r. 7.] Where the plaintiff is m 
doubt as to the person from whom he is 
entitled to obtain redre^ts, he may join 
two or more defendants m order that the 
question as to which of the defendants is liable, and to what 
extent, may be determmed ns between all parties. 

Scope of the rule — This rule applies onij where the plaintiff is m doubt as to 
the person from •whom he is entitled to obtain redress It does not enable a plauitin to 
jom separate causes of action against different defendants in one action in a case 
could not do so under r 3 aboro («) Thus if damage is caused to d s hou«e, and he is 
in doubt as to whether it •was caused by excaiation worl* earned on by a County 
or by Water Company ailouin;; voter from tts tnains to uealen the soil m front ® 
house, A cannot join the Council and the Company id one action, for these are tuo ' 

tinet torts It docs not matter that the resulting damage is the same in each case, u 

It IS not the that constitutes the cause of action, but the injiirin or the wro 

done by a tort feasor (i) In such a case the present rule does not applj The following^t 
however, is a case to which the rule has been held to apply J/, purporting to ae 
agent for C, enters into a charter party w ith li for loading B s vessel with a cargo ® 
cargo IS not loaded, and B sues M for damagea, alleging that ZI had no authoritj 
enter into the charter party as agent for C Subsequently B finds, upon 
documents, that it is probable that C did gi\e authority to 21 to bind him [C] wit 
charter party, and applies to add C as a defendant The case is one within this ru 
and C may be added as a defendant (to) 

Costs Where relief is claimed against defendants In the alternative— 
See notes to O 1, r 3, under the same head 


8. [S. 30; S. 32, fourth par?. Cf R S. C , 0. 16, r. 9] 

(1) ^Vhere there are numerous persons 
de^nd on^ bthalf of all °n having the same interest in one suit, one 

same Interest HlOre of SUcIl peiSOnS may. With t IC 

permission of the Court, sue or be sued, or may defend,^ 


(») Norturv '•alitod. Co v CnJ7iM< ll9I*j J K 
U 300 

(I) Irttonjrry 1/irM (18*8) 3 Cal MI 
( 0 T/iimpinit \ LonJon Coloily tomrt/ (18091 
1 <1 II 810 811 


(r) 

(») 


II 810 

BriMU .t Co 
2 Q It 404 


Itelltrailh I'*®*" 



M 'tJ I OI TM’TII 


KU 


‘‘tnt on lulnlf of nr fnr tlin fjf nil |»r^nns **0 O. 

inlrn'tnd Hut tin* ('o»irt ‘•Inll in ‘•iirlj n'o m\o nl tlio 
jiluntifls r\j>pnM' imtif’o «»f lln* in‘*titiition of the ‘'tut to nil 
Fiirh pe^^n'^ either l»v per'*>inl Mrvirf or, uhoro from the* 
nmnlicr of ]>crM}ns or nn\ other nn^t* ‘•tich '^crMrc m not 
roTW)inhl\ jincticihh \t\ piihhe neherti'^mont, n** the Court 
in nrh cnM* nn^ ehrort 

(2) Am p« p-<m im wIiom* hdinlf or for i\hoM} benefit 
n Milt in‘'titut<‘<l or ehftiuhel iimler sub nilo (I) mm apply 

to the* Court to be mule a ])irt\ to *511011 ‘Jint 

Object of the rule — T) »« n*!** i»*n rtr«*| n rHniJ**pen*T»Init<‘tLiitn///vr»i»(4 
intftT^tfxl in A > 1 t < usht tn I*" niA !•* iKtrticA tl '•frlo (r) f « n*rn fr*jtnfrA tJiAl in 
»un« »l rre thf-rr i« * comm intt\ t ! i ilcrr^t h I*rci* niim1«*r of l'«'r»r n« » few 

►hnuM to rrj rrwnt tl r »! ^fy) »otl At tn al !<■ *n 1 p*prn«<' mix ) 

I ui It lA nnl ol 1 pAlon to 1 \xp rr<^ aiw to tl i« nilp »n t An m*(i(iihon !«• nupil in 
the name tf iIr mantjeM 

Application of the rale — Tl e I nni onA«>ftli«nileAjp1^ onb if (I) (he |vxriie* 
are A im/mu* (S) (I ex have tl e an I (3) tl e riree««Ar\ ptm «» oa i«ol (nine I 

an I not ff pixen 

Representative SUIL— \ e nt I ie<l I > < t e nr m re }< rH. ■ . Ill) I r tl I- nit n l>el nlf 
of them<elxraan !< tl eni I AX 1 ^ tl Miineiiiirrr«l in tl e* iil % all lArijn citat oaiiit 
Ti 0 I roxt luni < f I aj ht ati n \ ( i »e< 1 1 (n> j 1 1 aia) a| | I\ i n i li a a 1 1 IS t 
■ f the auit lA one im I^r O I r M tl t | n xi ■ t « ft) at nilc >n lat l>e atri tly 
coin|1ie<l ailh (r) ‘^ct noiex Ixln* IXcn-* in a fc) re entntiec suit 

Nnmerous parties —Fluctuating body— Thirty dcfenlxntt were lell to lo 
t umcrouf (if) Tl c llish Court of ^fa tnxs | aa hel I that a suit cannot I e brought under 
tl LI rule 0(1 Iichalf of (I c g'nfrtl juft e (r) ilotlowing tl ia decision the High Court of 
CalcuttA held in one ca^c tl at t) h rule d d not aj 1 1> unless II c parties xvere cApable of 
Leingaicrrfain'd andaeuit coul 1 not U errforrl i I rongl t un Icr t) is rule on behalf of tl C 
Hind t to nmui (y as tl e x»l ole li o In community is lae / uv^rta nn fnt (f) 

Th s decuion has I cen dissent e 1 from I j tl e same lli^h toiirt in later ca«es where t 
nas held that it was not nccesaarj for tl t applieation of th s rule ti at tl e parties ahoul I 
l>e capable of being a'certa ned (y) In this connection it maj be ob en ed that proper!} 
niA} be owned b} a fluctuat ng bo 1} of { er<ons lihe the in! abitants of a rillagcfA} or the 
Hboiu mnjxDujjjf) cd Ssriwila (f} Aod a Auit Le lirou^) t on Jbejr l>e)flJ/ under the 
rule It has also been lu Id that a person ma} render I imself liable to a commun tx I he 
the \ }sia communitx of MoparnU I x opiTC ng to [ av a certain sum of monc} to it an 1 a 
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order as jt thmks jirojicr. In EnsUnd it has hecn held that m an action on a joint con 
tract against one onlj of the joint contractora the Court has jurisdiction, without obtain- 
ing the consent of the plaintiff, to iJiahe an order teijuiring the plaintiff to add the other 
joint contractor as a co defendant, amt that where the defendant has set np a reasor 
able ca«e of joint contract, he lia% in the ab«encc of special circumstances negatiimg it 
a jini ifl facit right to an order re^ninng the plaintiff to add the other contractor as 
CO defendant («) 

Parties to bills of exchange— -l draws a lull of exchange upon if pajubfc 
to C or order The hitl is accepted bj It C then endorses the bill to I), D endorses it 
to A, and A to F If the hill, white in the hands of/’, is dishonoured, F maj at his option 
sue d (the drawer), or Jf /the acceptor^, or £? (the rndorvr}, erJ> (the cnioT^fj), 

(the endorser) or F Tna\ bring one action against el! or enj of them (1) 


7. R. S, C., o, 10 , r. 7.] "Where the plemtifl is in 

„ . , , , doubt as to the person from vrhora he is 

from^whom r^dte.a Is to le entitled to obtam redress, he may jom 
' two or more defendants in order that the 

question as to which of the defendants is liable, and to what 
extent, may be determined as between all parties. 

Scope of the rule —This nU applies onl> where the plaintiff w m 
the person from whom he is entitled to obtam redress It does not enable a plaintiff lo 
join separafe eaujej of aefion against dtfftretil dfftndonis in one action m ft ca»e where he 
could not do so under r 3 above (u) Thus if damage is caused to -I’s hou«e, and he is 
in doubt as to whether it was caused by excatufion uorls carried on by a County 
or by Water Company fl/foiimy uo«e/row its waint lo ticoitn tht toti in front of 
house, A cannot join the Council and the Company in one artion, lor these are fun ' 
(met (orfr It does not matter that the resulting damage is the isamc in each case , 

It IS not the damage that constitutes the caii«e of action, but the injino or the wror 
done fjy a tort feasor (i ) In such a case the pre«ent rule does not apply The 
however, le a ca«© to which the rule bsa been held to apply purporting to 
agent for C, enters into a chatter party with JI for loading B s vessel with a cargo 
cargo 18 not loaded, and B sues 3f for damages, alleging that M had no authority 
enter into the charter party as agent for C Sub'equeotly B finds, upon 
documents, that It is probable that C did g»»e authority to M to lind him 
charter party, and applies to add (7 as a defendant The ca^e is one within tins r 
and C may be added as a defendant (u) 

Costs Where relief is claimed against defendants in the alternative— 
See notes to O I,r 3, under the same head 


8. [S. 30; S. 32. fourth par?. Of. R- S C., 0 16, r. 9] 
(1) "Wliere there are ninnerous persons 
ceirad en^whai'/ uj*BU ?n huving tbc sainc mtcrcst in one suit, one 

*aoiolntemt HlOrC of SUCll perSOUS lUay, Y 

permission of the Court, sue or be sued, or may defend, 


(«> aorti fi/ NaUuid Co > CrtJIWAi JlQlBl i k 
li 36.) 

(I) /ciloj.i'V Uiria (1878) 3 CjI Ml 
( ) TInmpton \ tonilon Co’ikIJ Coun<ll JISOCJ 
1 l| }l 810 811 


111 traatf S .ri; V Crrfll ilor«lrt« 

' ■* lUKJO) 1 Ij B 501 61U r<l %pjj l 0 
io»v London Co'tntu Coins'll’ 

11 *10 .. .f ra 



M*'rrRiirs iMKTii*-*. 




piirli ‘•uit, on lnOialf <»r or f«»r llso lunu-fif of nil pfr^-ons '^o 0. 
intor(’‘:to(l. lint flu* (\mr< ••liall in ‘*nrli rn^o j;nv. nt (In' 
oxpou'^. notiro tif tlio of the ‘*uit nil 

•iticli por^ns (Mtlicr ItV }»or*onil •sctmoo or, wlirro from tin* 
number of ]»cr‘>ons or nny other rn««« ‘•ucli ^crvire ih not 
roa'^nnbly jimcticnble, by jniblir mUertJ'iemont, ns tin* Court 
in enrb rn<e nnv ibrert. 

(2) Any per^m <)tj wlio'^o bdmlf or for uhose benefit 
n ‘^mt IS invtitutfsl or tlcfembMl under sub*nile (1) mny «I'ply 
to the Court to be m ule n party to such suit. 

Object of the rule — Till' nitr w *n lo tlm prnrr*! nilr ibftt 

in n »iiil oiiplit 1 «> It |Ktrti<^ thrrrtn (xj f*cm\fnirnr** rr<juirr' IhAt in 

«mt« »hrrp tli^rr i« K <yimmiinil\ « f Intrn^t *mon;^t * lArjrr numlar < f j<rrvin«, • fm 
»hoiilil l< »tlo»r<l to iTi'TTvnl till* no tliAt tn>u1 Iranr! r«pi*nM* lx* Mtnl (;) 

llut It lA not ol lijr«tor) to li\» p rreoutM* to iI,m ruin at> I i»n In>iiiii(inn mtA lx* punl m 
ilip namr of its mAnAenm («j 

Application of the role —TIiP |>m\i'ion« of till* rule onij if (I) the pArtiM 
arc BHffipfoHx, (2) tJir.\ hAte tlie Mm* tlie neep««r% it olitninnl 

ami ncfier (ri\en 

Representative salt — \ *nit filnl !•> one or m in' j* r*»ii« miller till' nili on iKimlf 
of them<pl\e<an<lot>ierii ImMiij; tliexanu mten't in tlie xiit i'< aMhI n n | re>intAti\oiiuit 
The [irutKii ii« of I'jii'hnAtKiM 1 1 1<> rei 11 |r<« ju li< aia| iv| i>U to rikIi a huK lint 
If the nuit li one timlor U 1. r h the |>n>M'i mx of that nilc mii't Ic stnoly 
comptiwl Mitli (r) s,>e noted lxIo», liecree in a tr|ire»einntiee suit 

'•Nomerons parties "—Fluctuallne body — Tlurt J defemlants were held to ho 
nutneroud (<f) The Hitfli Court of ^fAl|ra« hat held that n suit eannot ) e Lronsht under 
thw rule on liehalf of the d'tifnil ]>u>he («) tvllowing tliii decision the High Court of 
Calcutta held in one ra>K* that this rule did not appia unlexi the pnrttca were capable of 
Leinga«erf<iin<d, anda*uit couhinot therefore In brought under this rule on behalf of the 
Hindu eoinniuni/y aa the whole Hindu eommunit} la incri^^nWe <f aKtrtainmfnt (/) 

This decL'ion haa been di»*onted from bj thi umc High Court in later cases where it 
was hold that itwas not necesvir} for the application of this rule that the parties ghoiild 
!« capable of being ascertained (?) In this connection it maj be obseraed that proper! j 
maj beonnedba a fluctuating bod^ of pemona like the inhabitants of a TillagefA) or the 
Dhobi community of N'arainda (i), *nd a suit ma^ be brought on their behalf under the 
rule It has aUo been held that a perwon may render himself liable to a communitv like 
the \ jsia communif » of UoparaU bt agreeing to pat a certain sum of monej to it and a 


<r) 


dudatamn v I arlapiai j (ISO!) 2H II ni 
2on if at tnnima \ ^afaitdfn 

(1931) 13 Jjih 193 13. 1 C 037 (3I> 
A L eio 


(S) Snl/uinli \ /n ///'UMm (lSfl<)) J J!» t II t 

(0 lliratal v lihairon (ISAJ) 3 Ait tW. 

nt <IM V /fnytnrn (luiKI) .3 Its I 2a 
(a) MohoiU BhnQ vinji v Sferffurt of Stitt 
(193<l) 31 C N 819 U7 I C 54. 

( 3(1) A 1C 23i larnpr tm •» \ Sami 
(I933)60Cal '91 14) I I 4’'7(JI) 
A C 3 1 


(r) A oara^ffu \ /antaira»i (19)3) 00 1 A 
.78 -iH )U1 CiT 143 I C 1>«J (3)) 

C IC 183 

(•0 aa/mon (I83S) \1 N 10 Uhr) 

(f) Adamton \ Animujam (JXUO) a SUd 16) 

(/} SatfJir ! apt \ ISautjanalh (1893) sQ Cal 


(r) 
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(•) 


ilonmoHo \a(A v Ilartth CAatuIra (1006) 
33 Cal 9(5 910 91. Probhat v /lari 
(I91U) 24 C M N ®00 54 I C 742 
Siwrannn v \tulhata (1888) 1. Mad 241 
/rvfAatv //an (lOlJ) 24 C W \ 200. 

54 1 C 74. 
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THE FIRST SCHEDULE. 


Buit to recover it may be brought bj the commanity lo the name of one or more members 
of the community under this rule (y) 

“ Same Interest ' — It is essential that the parties should have the same interest 
m the suit Thus where there are numerous legatees under a will, any one legatee may 
sue the executors on behalf of himself and the other legatees for a discovery of the estate 
of the deceased come ii>to their hands, as they have all the same mterest m having the 
Mill proved (t) Similarly, where a person dies leaving numerous creditors any one 
creditor may sue on behalf of himself and the other creditors, ns they all have the same 
interest m representing the estate of the deceased te be as large as possible (/) On the 
same principle of the community of interest, any one royal of a village may sue the 
proprietor of the village for himself and the other rayats for a declaration of their general 
rights against the proprietor (m) Similarly a villager maj bring a suit on behalf of him 
self and his fellow villagers for a declaration of a right of way and for an injunction against 
the defendant for obstructing the way (n) , but subject to the rule that such a suit is not 
maintamablo without proof of special damage (o) Likewise, any one tax payer may 
bnng a suit against a Alumcipahty on behalf of himself and the other tax pavers to 
restram the Municipality from misapptymg its funds (p) 


In Templeton v SusstU (j), a case under the corresponding English rule it w«s 
held that the rule applies only to persons who have or claim some beneficial proprielary 
rtghi which they are assorting or defending in the suit But this meaning of the wfd 
* interest ’ was disapproved by the Rouse of Lords m Bedford (Dale of) v ElUt (0 
In the last mentioned case Lord Macnaghten said “ But it seems to me that there is 

reason whatever for so restricting the rule Given o common tnleresl and a common 
gntvanee a representative suit nas in order if the reitef sought uus tn its nature bemficml 
to all tihom the plaintiff proposed to Represent To limit the rule to persons having a fr*"* 
ficial propTietary interest would be opposed to precedent, and not, I think, m accordance 
with common sense Take the case of a creditors suit, which perhsps wss the earliest 
instance of plamtiSe bemg allowed to sue in a representative character It can hardly o® 
suggested that a creditor has a proprietary interest m the real or personal estate of 
deceased debtor Thus the diaciplea of a mutt have sufficient ‘ interest within t® 
meaning of this rule to maintain a representative suit to declare alienations nude by 
the Mahant invabd and to have the property abenated handed over to the Mahant for to 
tune being (s) Similarly worshippers of a temple have sufficient ‘ interest to mam 
tain a representative suit for a declaration that a permanent lease of temple property 
granted to the defendants in possession is invalid (t), or for recovering temple property 
from a trespasser (u) 

The expression “ same interest must be distinguished from the expression some 

tranaatfnon ivTftfireA ihAct ’thiaToVe m Vtafy Vut> puiVaft •Ava'A i.vsn. th® same 

interest , it is not sufficient that their interests arise from the same Iransaclton There* 
fore, where goods of several persons are shipped under separate bills of lading tbo mere 
fact that the goods of all the persons are lost by the same cause does not entitle any one 


(i) Ceereeballa v CAunder JCunl (188$) 11 Cal 
213 

(/) TAi OmrUet Sanl Corporation v Cobnd 
(1883) 0 Cal 604 AtraAimMat v I'trlOai 
(1002) 26 Bom 677 

(m) AAmeJiAoj/v BoIlriiAna (180a) 19 Bom 391 
(II) ZraruACAdn^rav i>ranJI<itA(ig2i> 26 C 
W N 687,691 0 010 (21) A C 405 
<») sreAemed Dm 7 Mitt Alirajo (1931 1 


rat 668 133 I C 463 (31) A P <1® 
(p) Fanen y Municipalil!/ oj SMaPur (tSJ 
2. Bom. 040 
(f) [1893] 1 Q I! 435 
(r) [1901] A C 1 8 

(») CAidamiaranatAav yallai ca (S91S)e 
124 421 C 366 

(0 JeenmaCAanrutv Soma (10 0)iSHi't 

68 X C 68S , 44 

(«) Rajirattcami v JCruAwuami 
' iUd L J 116 71IC 463 (.3)A « * 



MHirnor*? PAntn 


•IGT 

CT mnrr f f i>»-m to l-nnc • TTyT>wtit»t>v» wt cm l»h»lf M tfi'm«rtTt^ an I othc^r* iic»in*t O. 
onTirr tif tl r »> Ip (r) Pnt tJi'rmT fcll join Itiooc* mil nn () I. r I 

tlio m'v-lini; c f ft rft<1r *1 fthirh fUifitifl «ft« ftppointnl to fir ■ cuit «&• irrt' 
piUrlv mntrT>r«l ftti I tuimcTmu tnrmtirtii of iJio rft«tr ftrn* fipj»»r«! In Ihr »Mit. (t I, r S 
«»• I rl 1 T>f.t to ftppSrftl |r (ir) llol If Ifir plaintiff* have* ^■rt■n Talj 11 v ■pj»)intr«l to 
crpn-w^l llir cxitntntinit V, Of if llrv »!o t«-prt*rnl ftomr cnrinlirni c f thr rommunitr, Iho 

tfat olfirr mrmlirr* < f iho or mmunitr »oJi«>'|ornl}r *i if •ilh iht? rfrfrnilarl will 
not ftfrrt tl r frfifr«mtallTO cfiafftrlrf of ihr ml Undrf Ihi* nitr (f) 

Different IrlcrcSlS — \Uirrt* tlr p*rtioa hare not thr mw' inlrfr*!, lhr> fnu«l 
all Ik* on t) r* rrmnl Tim* in « partition atiit all to parrt-nrn mii«t tx* bmuf;fil 
Iffort ll " Court (j) ‘‘imilarlr in ft amt for oonlnloition iirou;:ht I y ft iiromi«or, all 
tl «• cx> promiooni Imun*! to rontnliutfr niu«l 1<r I mu/;ht Iwforo the Gnirt (t) Numrrom 
poraon* intoTe«tr>l in equil v of rrJrfnption ahouM all lie Joinrc] aa partr ilefrniUnta (o), 

ClQbs and Other associations — The areretary of ft rlul) or other ft<«oriation 
cannot tue atone in reaf<rct of * matter in nhich thea^aociation h interrated even if hell 
authon«ed ao to do ly a resolution of the memlirra of the aanocialion The auil rauat 
!« Lroupht 1 > all the memben of the aasoeution. or l>y the arctTtarc on In* own behalf 
narf on ff tk« (tiff tiKmUfi tiniler thU nile ((•) J?<>, if the treacurer of an aasocU. 

tion miaappropnatea the (unda of the aasociatlon, noone inrml>er can rue alone to rerorer 
the amount miuppropruted. though be may lie authonoetl an to do bt a reaolution of the 
aMoeiation The auit muit be brought by all the memlirra. or by am one member on 
his own behalf aad on Uhatf o/ lAe uArr (c) The aecretary of a club cannot 

unleaa he baa eipreaaty accepted a prraondl lial ililt. !« aued pcraonalK on a cnntraeti 
entered into Li him on behalf of the club nor can the members vf a club collectirely 
be sued through the secretary (</) The same remarKs ap|Iy to an unregistered com 
pany (<) A suit to eject tenants from property belonging to the caste cannot bo brought 
by the president of the managing committee of the caste, though he may bo authorised 
to do so by a resolution of the committee The suit must lo brought by him on behalf 
of all the members of the caste (/) Bat no euit can bo brought under this rule at all 
if the caste or association is diiidedmto two parties, one party being for tlio suit and tho 
other against it, for in such a case it cannot bo eaid tbst tho suit is filed on behalf of all 
the members of a caste (g) Sec notes above, ** Numerous parties 

Trade Unloc —A trade umon may be sued in its registered name or if not 
registered some of its members may be sued on liehalf of all with lease of the Court 
under this rule as m the ca*e of a dab (A) 
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SI. H lOJl 
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THE FIRST SCHEDULE 


/ Fr&Qdtll6nt transfer.— A BUit to set aside a deed of gift or of trust on the ground 

that it 13 in fraud of creditors must bo brought by or on behalf of all the cr^itors 
Such a suit cannot be entertained if it is brought bj onlj some of the creditors (i) 


Suit by a member of a community In his own right —This rule is an enabling 
rule It docs not debar a member of a communitj from maintaining a suit in his own 
right, though the act complained of mav also be injurious to the uholc communitj 
Thus if filahomcdans belonging to a particular sect are not alloued to use a mosque for 
prayer, aij\ member of tlie sect entitled to use the mosque may sue as plamtifi to 
enforce the right It is not necessary that the suit should be brought by him on behalf 
of himself and all other tnembera of the sect entitled to use the mosque A Mahomedan 
entitled to rvorship in a mosquo may sue for a declaration that certain property 
alienated bj the mutavali la waLf propcetj, and for possession thereof from the 
alienee (y) Similarly, any member of a community may bring a suit to set aside 
unauthorised alienations of endowed property or of property belonging to the commu 
mty, or for the rcmoral of encroachments upon such property (f),or for maladministra 
tion of property belonging to the community (f) 

When rule does not apply —The rule does not apply to an action of lihel (n) 


At What stage of the suit leave should be obtained —The proper coure is 
to obtain permission before the suit u instituted, but if that is not done the rule does not 
forbid leave being granted aftenrards Permission under this rule mar be granted 
even after the institution of the suit (r) 

Whether the leave should be express.— it has been held by the High Court of 

Calcutta that the leave to sue need not be express, it is enough if it can be inferred 
from the proceedings (o) On the other hand, there is a dietum of Stuart, C-T , tn 
Allahabad ca<e (p), that the lea\e toeue must be express 

Leave must be granted to definitely named persons — RTiere this was not done 
the suit was di«mi«sed by the High Court of Calcutta (j) The other Courts would pro 
bably grant fresh lea^ e in such a case See notes above, “ At what stage of the suit, etc 
“May be sued — Tins rule applies not only to the case of numerous plamtiffs 
having the same interest, but also to the case of the numerous defendants having the same 
interest Thus u here the inhabitants of a village assert a right of way over land belong 
ing to the plaintiff, the plamtifi may, with the permission of the Court, sue any o"® 
or more of the inhabitants on behalf of them all (r) The consent of the defendan s 
on the record is not necessary for this jmrjiose (s) 


(•) 

01 



(a) 


<») Ilii^alv /Mfliren {18?3) 5 VII Sa 
(9) A«/* Aofila V < otin (n't") > 

flOS Jlut *cc (1917) 4‘ ' 
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M'Mntcirs iwnTii'J. 


.IC-j 

•• Msy defend' — \\>i'Ti»fi'Tr«n*iiiifiHTnii» h*vins 1b<* Mill" Q 

«Tn «in<* f f llirm ■* m»x I-* r'Ti l>i« own •« I on 1p^h*tl of il)** olhfr* Hul 

• finr tilt* ti •l-'t)'", HT1 1 off it*' it'lmdinlo nn* on Itio rc^oril. unr rn' d'-frn'hnl 

“ mn^ cldm I iti'ftiit «m l>r}i»tl< f with Iti' {•■rmi«ionof OtoCoiiM 

VTlio thoaM app^y Jor permission.— (H WTi'tt » puiniifl intrti'i* in *««• on 
l*fh»UolliimwH*n I olh'r*. H mti' pUintiffl lh»t •hnul I *pplr for Iroto (-) .‘'imiUfI» 
»lt»TO • ptAintiff inl»n<l> In »tj' oti** •i'lrniUnt for and other*, it the pUintif! 

lh»t »hrnil<l »pl>tv f «r Wir (T) Wh'fr nnfnrnm* defetrUnl* hitinj the Mmc interr«t 

• rr all rtie<l. and llieji are all on the rrwnl. an<l if anr one cMmiUnl i« api»>tntfHl l>\ 
the other «lrfrtiiUnl» to ilefmil the aait on l■«•hal^ of alt, it !• Ihit c!efcncL»nt who mti«t 
app1v for leaxe (I) 

In Ilnflerr .^ar (w) \ auchan \\ I..J . aaid ' The rule, a* it atanci*, il y* 

not purport to leave it to llie mere will or choice of the plaintilT of of the clrfrnAvnt*. 
nor to give a right in either ra«e of aetretion at the choice of a pliintid who wi*he< to 

fue repre«entative memlef* of an unincurponteil eocietj It lier with the judge to 

give the authonti, and if he IhinL* it a rv*e in which (he pLitntilT maj properly iue the 
peraoni that heprojioM^to rue at people projwr to le authorized to defend in eueh 
cau»e or matter on lyliall of or for the (ynefit o! at! jet»on« ao interested, then the 
order may be made " 

Notice of suit, — Uhere a |yrton »ue«. or n rueil, or defends a *uit, on 
behalf of hiiQself and other*, an.i decree lliat maj fy paMcil in the suit i« binding 
upon them all («. It, KipUnation VI). unte«a the decree hat I'ren obtained hj 
fraud or collusion (Kudenee <\e(. I»7^, a 41) It m therefore neeeMari that 
notice of the suit should bo giicn to alt the |Mtrliea who uouhl ly I>ound >0 fhe decree, 
fur otherwise a ]«n<on might I* lonciudeilh} asuit of nliKh he w a* unaware U hen notice 
contemplated by Ihii rul- wai not gnen the Tatna High Court held that a decree could 
onij be {ia<#ed againet those dif<n<Unta who were on the record (r) Tlie Prny Council 
hare held that in a suit under O. I, r 8, the ol~er\ance of alt the requirement* of the 
rule u essential and that unices its protinona ere atrictlj complied with section 11, 
Explanation VI, w-ill not lie apphcahle.and that persons interested m the right will not 
be bound unless thej are on the record («■) bye note * /iVpresenfnftie iS«il-“i.rpfonnfion 
I /, atp 00 

Coart shall give notice by personal service or by public advertisement.— 

These words show that it is the dw/y oj tS* CenrZ to cau*c service of the notice or caiive 
an advertisement to be piihli«hcd It is the dutj of the plaintiff, however, to move 
the Court for that purpose Hut if he omits to do so, the suit ought not to l*e dismissed on 
account of the failure of the Court to perforin the duties imposed upon it by this rule 
The appellate Court should in such a case remand the case to the Court of first instance 
80 that it may issue the notice {r) 

Title of salt — tMien the plaintiff sues or defendant is sued on behalf of himself 
and others under this rule that fact should lie stated in the title of the suit, and not 


(n) |191<J 2 K li UlO UM 
(c> Corbardhan v bhamnla'iltjl 7 Pat 

197 IDS I C 350 ( .8) A 1’ .Oj 
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278 3S Mad C37. 143 I C UtfS 1 JJ) A IL 
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;>ubbamma (19.U) 43 MiU 4H7 U It. 


984 rAafiat^iV 3r(/nt.i/>/>a (1885) 8 Mad 
438 •S^tnitaaa v JCaghaia (1900) 23 Ma I 
3*4 Hatja Lai v iSutak Lai (1897) 
4(al 3S5 F 4 SAiAan v /{&i(u{ .Kim 
<I93U> 58 Cal 474 130 I C 3u9 (30) 
AC 787 

Wii* Lot SmjA V Jajito Teiean (1908) 
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3 merely m the plaint (y) The title of the suit irhere the plamtii! eues in » represenUtiTe 
character IS as follows [see AppendixA Pleadings (l)TitIe3of8uitsj — 


A B on 
ofX 1 


hehalf of bim^U ami all other creditors 


} 


plaint ff 


t 

C D Bffendani 

Salt Id name of wron^ plaintiff — A bnsgs a suit under thw section on behalf 
of himself and other creditors of X It turns out that A is not a creditor of X Thereupon 
B an admitted creditor of X applies to be added as a plamtiS under 0 1 r 10(1) Has 
the Court power to grant the application ? The question arose in a recent Madras ca«e 
but it was left open ( 2 ) The Madras case was not one of a bona fide mistake and it is 
Buhmitted that if the suit was instituted 1 y A by such a mistake the amendment may 
he allowed on terms 


Compromise of representative snlt —A plaintiff suing m a representative 
character cannot compromise without leave of the Court nor can he give up or alter 
any right of the others without their consent or the leave of tho Court ( 0 ) Similarly 
a person authorized by the Court to defend a suit on behalf of others having the same 
interest cannot even if there is no defence consent to judgment against them theproper 
course in such a case is to submit to judgment on their behalf (6) 

Adding parties —The Court will not compel the plaintiff to add the persons 
on whose behalf he sues as co plaintiffs Thus where an action was brought by a 
plaintiff on behalf of himself and the other owners of a ship against the defendant* 
for freight and dues for the use of the ship and the defendants app) ed to add the names 
of the other owners as plaintiffs in order that the defendants might have the habil ty 
of the other owners as plaintiffs for costs it was held that the plaintiff could not be 
compelled to add the other owners as co plaintiffs (c) 'Where ft plaintiff sues on 
behalf of himself and others and one of the pereone on whose behalf 1 e sues obj«cM 
to the plaintiff so doing he may apply to have himself added as a defendant (d) i 
one of the persons on whose behalf the plamtiS purports to sue is dissatisfied with an 
order made in the suit he may apply to be added as a defendant but he cannot apj**' 
from the order (e) The application to be added as a defendant must be made wi!bo“t 


joined (y) See note above Notice of euit 

Addition of plaintiffs after decree —Where the pla ntiffs on record neglect 
to execute the decree passed m a suit brought Under this rule the Court may a'l^ 
persons having the same interest as the plamtiffs to enable them to execute the decree { / 


Decree In a representative suit — ^The general rule of law is that msuts where 

one person is allowed to represent others as defendant in a representative capacity any 
decree passed binds those others only with respect to the property of those other* 
which he can in law represent and although the party on record to nomine may be m* 


(H ' 
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|VTI> nully 1i»} V, Ti»J «*n th<* i Ihrr* Tin* it l?»r 

irinf ip!i* lo lx* upp’iM to »<iitt Itt. ojhl un W lf»i« n<l<? (0 1* lu^r’linsJr I-rx’ti 

liH 1 th»l an Injtinrti n In * •J'xfro In » rpprr^-ntttur tint «in l^r t>)it 

nil** It ti'l Inn Imc on lho«« •liiiir'* not ••■loallr ptrtio* on Ih** rtyyinl (J) Voiull, 
1 »pl«n»«}on M. •n 1 nolot •>•>»▼. “ Itt'prr^nt^litf #iiit " 

Costs In a rcprc^cnlallrc IQlt. — \* |1 r»tt4 in • rrprrvnl^UtP *«it, *rr tli<» 

1 1>«TTmtjont ( f 'Urion .! . in llix im lmn«-nti \nnicAM»{l) 

Abslcnscnt Ot soil.— tt >>'■" * rrprrtfntMire* *uit it l>rr>tjshl un !rr Ihit nil** tlio 
^iTTMnt or t»T»on •pp^mtod t > o»n*birl it »n* tho onit n<ro*t4rj psrtim, Tlir ttiirm 
nxM not 1>o khi'ti'Ti At partirt An { it onr ■ f ft oUirri ciii^ tin* suit tloro not aliilo (f) 
It orn* prrton i» App-«nt*‘<l to o« nJuct tl»* Aurt, and Iw djr« any other per^n Inlermte^l 
miv Appir to !■* Appnnted tin ler Ihit rule an 1 limitAlion for »uch applicati m it under 
Article 1^1 of the Ijmitali n Act ("•) 

Abatement of appeal — 11 pftxredinft under O 1, r R, Are liLen in the »tiit An<I 
•omc of the pereoni «ho had not a^tplietl un ler Aal>-rule (3) to l<e made part let die pending 
the Appeal And their leRal rrpfr^'ntAlne* Are not I rnticht on the rtwnl the Appeal does 
not Abate (a) Thit is lireaune tho«e Appointe«l under sub rule (1) Arc the onh neerttart 
parties to the suit (o) UmJer a the Appellate tourt hat jxjaer to tsVe prwredinp* 
under O 1, r 8 and to past ippropnate onleni. If there are numerous re*pondenta to 
the appeal trhote interests are i Jetitieal and if it is dmrahle iIiaI some of them should 
be selected to defend the appeal on brlialf and for the benefit of all. the Court of appeal 
hat at much authonty as a Court of first {nstaneo to hand orer the conduct of the rate to 
certain named personv The mere fact that a decree Itaa luen passed in favour of all 
the reapondenti before an application under the rule la made dies not mahe an} difference 
at alL If there are nunierout retpon Jenta aoine of u horn hare l>een alloned to repreteiit 
(he others, the apical does not abate if one uf (Iumo pers ms who aro rcpretenled by the 
others dies and the lepal rrprcsentAtitesof (he deceased are not brought on t ho record (p) 
Dut the appeal mil ahate if one of the persons appointed to represent the others dies and 
his legal representatues are not brought on tlw record (j) Hut if a person appointed 
diea the question « ill arise wliclher the lease to prosecute ordefend the auit was pi\en to 
Imnco nomine and not to hit heirs Uthe lease naa given to individual persons co nomine 
and one of them dies the others must apply to the Court for directions and the Court 
tnll give orders at to whether another person (not neeeasarily the legal representative) 
should be appointed, or whether the survivors should continue to prosecute or defend (r) 
Representative suit and res Judicata — See notes above, Itepresentatno 

suit,’ and* Decree m a representatisc suit 


9, [S JljR. s c., 0* 16, r. II.] No suit shall be defeated 
by reason of the misjoinder or non joinder 
Oder and non paitics, and tlio Couxt may m cterj' 
suit deal with the matter in controtersy 


(0 5aAtl> TAamM V 2/ami<l (1913) 30 >bd SIS 
12 I C 1000 

O') Sadajopa Cfuirt v /fruA«4macA<lrt <I8t9) 
1. lUd 350 ^ Sriniraaij v Arvyar (1010) 

1) 


(n) ifQAomfd Aannt v taina (1931) 

54 3Iad 7 0 13' 1C 2e9 ( 31) A 51 &UU 
(a) rumiv Kira (1920)1 Lah 53 OOIClll 

(o) 3/*r( Af^lunnuM v Fajatudjm (193 ) 

ISLsh 195 132 1 C 657 (31)A1 010 
(f) ititi V Faya-»Jln luira 

dUaentlng from Itupr/utn<t v llu} yaJ 
(19 I) 5 Lah 432 And Wall Mu/j ujA 
V Varlitr<laT (19 4) S lAll 423 M I/. 
692 < .5) A L 124 

(r) A7«»( A/raluinura v FayaiudJm t,,-t 
(r) I entatolrwAna V Shrlniiala/ta/ia^ 4^ 

64 Had 627 130 1 C 70J ( 41)4J' * I 
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THE FIRST SCHEDULE. 


9 SO far as regards the rjglits and interests of the parties actually 
before it 

Misjoinder of parties — A miajoinder or non joinder of parties is not fatal 
to the suit (i) here there is a misjoinder of parties, the name of the plaintiff 
or the defendant who has been improperly joined, may be struck out under r 10, suh 
r (2) below, and thecasemay boproceededwith Sees 0 !)abo^e 

Non joinder of parties — As regards non joinder of parties, a distinction has been 
drawn between the non joinder of a person ukoovgfitlohaie been joined as a party and the 
non joinder of a person whose joinder is only a matter of convenience or expediency 
[see 0 1, r 10(2)] This is because O l,r 0 , is a rule of procedure wTiich does not affect 
the substantne Jaw If the decree cannot be effective without the absent parties the 
suit IS liable to be dismis&cd So when a decree for a partnership account was made 
without joining some of the partners the suit was distnis'^ed on appeal as limitation 
as against the absent partners had expired, and the Court had no jurisdiction 
to make a decree for an account when some of the parties were not before it (0 
Similarly a suit by executors, trustees, co owners of immovable property or partners 
for the recovery of property in which they are jointly interested vnll not he unless 
all the parties interested are joined If such a suit is filed by some only of 
the parties interested the Court will allow an amendment and join the ah«ent 
parties as co plaintiffs (a) But i! the plaintiff m spite of objection raised 
persists in the suit wuthout joining the absent parties the suit will be dismissedft) » 
and he will not bo allow ed to remedy the defect m the course of an appeal to the Privy 
Council (tt) In a suit against executors for an account all the executors should be made 
parties, but it is not necessary to jom legal representatives of deceased executors (i) 

If one of the surviving executors nho has taken no part m the management « not 
joined, and objection is not taken at the settlement of issues, the objection will be deeme 
to have been waived (y) 

No decree can bo made in an administration suit if the legal personal represents 
live of the deceased is not made a party The omission is not a technical defect u 
goes to the substance of the action (s) 

In cases where the joinder of a person as a party is only a matter of convenience, 
tbcabsentpartymaybeaddedorthesuitmay be tried without him(a} 

O 34, T l,i« subject toO l,r 9 — O 34, rule 1, requires all persons interested m 
the mortgage security to be joined as parties in a suit relating to the mortgage, but os t s 
rule has been held to be subject tor Oof O 1, a pnor mortgagee may sue for sole 
without joining a puisne mortgagee as the puisne mortgagee is a proper but not » neces 
sary party (b) This has been extended to the case* of a part mortgagee who ha* been 
allowed to sue for sale of his proportionate share when the other part mortgagee is no 
joined or fully represented (c) See MuWa s Transfer of Property Act notes on sec 07, a 

M " *■'* ” I (r) Aaitirinn^ra v Uadh^ Uahmnn 

' ' I C w w »7‘i 1 1>7 r o SB f 30) A c ti'i 
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p 1 *1 nn lii'' oiJ'f ! *n I ■ Uirf IaWiI* r»«» th** r>j VKir mllmil 

rr'cmif^tfil} piiutli r 

Ea*cncnl.— Ml i«-r»on« mtitM to iin •rr n t r>«^'r*«n to « mil 

t t mfnrir»-Tiii~nt oJ *ti «lrfr |h«* of ■<-|i n 1< f nU tho«i' «ho 

Ji»A r irfnnrr^l t! <• f limlifl • ri.lil (») 

\» to »l on ol ;ortion« to mi«j«in W an I non join 1<T i f |>#rtio« »1 iohI I lio l•l^l 

.orr 


10 . [Ss 27,32. 33, R. S C. o ir,.rr.2. 11.39] (1) \VIicrt* 
,\ Milt lia*? 1)0011 instituted in the name of 
tMmi-*'' tlio wrong person as plaintifT or wlicre it 

IS douhtfiil wlietlitr it has been instituted 
in the name of the riglit plaintifl, the Court may at any 
‘itato of the suit, if s'ltistied that (lie suit has been instituted 
tlirough a boua-fdc mistake, and that it is necessary’ for tlio 
determination of tlic real matter in dispute so to do, order 
any other jicrson to lie substituted or ndilcd ns plaintiff upon 
such terms ns the Court thinks just 

(2) Tlio Court may at any stage of tlic proceedings, 

eitlior upon or witliout the application 
of tcims .IS 

m.i\ appear to tlic Court to be just, order 
that tlic name of any' party improperly joined, whether ns 
plaintifl or defendant, be struck out, and tlmt the name of 
any person who ought to have been joined, wlicthcr ns plaintifl 
or defendant, or wliosc presence before the Court may bo 
necessary’ in order to enable the Court cfTectually and com- 
pletely’ to adjudicate upon and settle .all the questions maohed 
in tlie suit, be added 

(3) No person shall bo added as a plaintiff suing witli- 
out a ne\t friend or as tho next friend of a plaintiff under 
any’ dfsabihfcj’ u ithant consent 


(4) Where a defendant is added, tho plamt shall un 
less the Court otherwise directs, be amended 
ria nt"S bi'imeD rii lu sucli manncF as may’ be neces<?ary’, 

and amended copies of the summons 
and of tho plamt shall be ser\ed on the new defendant and, 
if the Court thinks fit, on the original defendant 


W) (jotirid V Jamal II n (lyjj) Wl Col 777 I 
140 I C ( 3J) A ( 0 I 
(;) Surja V C/anJra (lU 4) 4U Cal I J 74 1 


«4 I C 467 (.4) AC 1060 (Ihs^ntlns 
from iluTun v Uameth (19 0) lb C 
W N .49 0. I C 4.5 
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THE FIRST SCHEDULE. 


(5) Subject to the provisions of the Indian Limitation 
Act, 1877, section 22, the proceedings as against any person 
added as defendant shall be deemed to have begun only on 
the service of the summons 

SUB RULE (1) 

Sub-rule (1) IS the cquiralent of sec. 27 of the Code of 18S2 It corresponda to 
R & a, O 16, r 2 

Scope of sub role (1) — Sub rule (l) contemplates cases m wtueh a suit is 
brought by a plaintiff, and be subsequently discovers that be cannot get full relief 
mtbout joining some other person as co plaintiff (/), or, where it u found that some 
other person and not the original plaintiff Is entitled to the relief claimed In the former 
case the application (which must be made b> the original plaintiff) will be for adding 
and in the latter for that other person as plainttff But the Court must be 

satisfied before the application is granted that the amendment has become necessary 
through a bona fido mistake on the part of the original plaintiff. The mistake m^y 
either one of fact (g) or of law (A) Where the point is doubtful, it is in itsew 
eTidence of a bona fidt mistake (») Again where the Court of first in‘>taDC0 takes one 
view of the law and the Court of Appeal takes another, that m itself is eTidence oi 
a bonafido mistake (y) 

Aiaendmcnt allowed. — (l) The Official Assignee of Madras constitutes A 
Official Assignee of Botnbay, Ls attorney to institute a suit on his behalf in Bombay 
A B instead of suing as ‘ constituted attorney of the Official Assignee of Sladras sues 
by mistake as ‘ Official Assignee of Bombay The plamt mav be amended under su 
rule (1) by substituting the former description for the latter Sardarmal v Arandata 
(1897) 21 Bom 20o 

(2) AjointHindu family firm files a suit m the name of the firm although 0 W 
doesnot apply to such a firm The plaintiffs may be allowed, on payment of costs o 
amend the plamt by substituting the names of the members of the joint family fir® 
AmuMcb^ndv Ba6« Z'll (1933) 35 Bom U Ik 569 117 1 C 786, (33) A E SM 

(3) A Hindu appoints A guardian of the property of his minor son under his 
but appoints no evecutor A believing that his appointment as guardian h*^ 
effect of constituting him evecutor of the will by implication sues B to recover certmo 
property belonging to the estate of the deceased. The Court finds that A is not esecu nr 
by implication The plamt may be amended by sub-stituting the son asplanti 
SMhamma v Chennappa (1897) 20 Mad 467 [In this cave the amendment was alloue 
in second appeaLJ 

(4) A sues B for work done nnder a contract B contends that the contract 1 
been assigned by A to C, and A therefore has no right to sue A admits the 

ment but says that the assignment lanot absolute but by way of chargeonlj anoth* 

has therefore a right to sue It is found that the assignment to G is absolute and * 


(*) H ahrji V r mp IJotlte JJolACo UW‘’l ' 
K « 485 „ 

<q l/miaranir I/,ralal(lO''0)SUT> * 

(j) IIOT”] 2 K D 4S5 Bf P 488 *>'P" 



FTIUKINO OUT AND ADDIKO rAUTin^. 


471 


In llw* U»1 uirnti incnJ r»»r. li lo »m»‘n<lm«‘nl on Ux* FTrnmil th*t, m Q. 

Ihr M^IjTimrnt *»« fotim! to W •liwlnto, A h»«l ^nta^pt tf oelion at Ibo time Iho a<-lion 
• a« Tirotjc^it, Init the ohjertiofi »a« o\eiTtiktL Onten* Ifanlr, I»J , mii| ; It ii ««i<l 
that tlx* role not arr**’ •* •«*l>o»n that the plaintifl haa tin nj*l o/ aet\on •, 
liut then* are almniUnt authontie* to tlie mntnirjr efTect,” Ttio rA«ea citcl in the 
ju<!rment in that caixrleatlvthow that tJie plaint wouM hare Iwrn alloord to l«* amrncW, 
if that oaa the application, hy «»<f<fi»j Caa plaintilT. Thta Interpretation of O. 10, r. 2, 
of the Knplith Ilujea, ohifh rorrrtpmila In aronlinc «ith mh role (1) of ihia role, wouM 
aeem to la- oppoaed to the >iev taken hy the lli^h Court of Itomlaiy. It Would aeem 
that the llomlny Court would not allow an amendment if the oninnal plaintiff had no 
rtyhl tf ce1\on at the time the auit «aa bmnfhl (f) Itut thi« new, [t il fuhmiltei], ia 
not rorreet, and one of the raaea cited 1i> that Giurt in aupport of ita new afllrma the 
oontrarr (f) In a rrernt cane, the lliph Court of Madraa expreaal} held that the fact 
that the onpnal plaintiff haa no rauw- of action due* not tale away the Jurudiction of 
the Court to onler the aulntitution of another peraon aa plamtiS (m). 

Ameadment not allowed, — It would aeem that no amendment ihould he alloard 
under aul> rule ( 1 ), if the nchta In diapute l<etaren the nrir jiatnhff and the defendant 
would not be the name aa thn<e in dispute lietaeen the on^inof pfdiaii^ and the defen- 
dant. A iuit IS brought hy an importer of “ Itoalopf l‘atent ” watches for itifnnpemrnt 
of trade mark, alleging that he haa got the crcfuaire rij\t to vie the trade mark in India. 

The trade mark belongs to the manufseturrr, and no* fo iSt importer. The imiwrter 
IB subsequently adnsed that he cannot aue on the nanvfartvrtr't trade mark, and he 
thereupon applies that the manufacturer may be cither added or sulstitutod aa plamtilT 
If the manufacturer is made a party, hta claim will rai»e questions aa to hoa far ho is 
entitled to the trade mark in the eoumryof rttofyn. anil consequent!} in India Thai 
would be a case abolly diflerent frutn that of the importer. Con the manufacturer be 
made a party under these circumstances } The question arose in a Itombay case (n) 
Batt}, J . said that the point uas ono on ahicli there seemed to bo considerable room 
for doubt Eventual]} tho application uas refused on the ground that it aas made too 
late In anotlicr caso tho original plaintiiT basing a hopeless!} bad suit joined a new 
plaintiff aho sued on a dilTcrcnt title. Tho Lnaer Court had erroneously nlloaed tho 
amendment but on appeal tho High Court dismissed tho suit inth liberty to the second 
plaintiS to file a properly framed suit on her own tilfo (o) 

Upon such tenns as tbe Court IblDlCS fit.— Liberty to amend may bo giien 
upon the terms that tho plaintill should pay to tho defendant his costs of the suit 
upto and including the order of amendment, and that the new plaintiD should only 
be entitled to such relief aa ho could have cluraed if the suit had been commenced at 
the date on which be was added os a party (p) 

Consent- — No person can bo added or substituted as plaintiff under sub rule (I) 
without his consent Thus a company cannot bo made a plamtiS m a suit without 
its consent (q) See sub rule (3) 

Limit ttlon. — Section 22 of the Limitation Act proMdes that when after the lustitu 
tion of a suit, a party is evbsliluted or added as a plaintiff or defendaot, the date of 
suf<£fi(u{ion or addiUon is to be doomed, as regards that part}, as the date of institution 


(i) 


(") 


(«1 OoUOfomoff V 3fanmalharuUh (1931) 5S 
Cat 5B1 129 1 C 860 ( 31) A t 78 
(j>) Amtxnighy Bullar (1839) 41 Ch. D 311, 
JIB ilouogomoff V Jlanmathanath (1931) 
S8 Cal 561 tuprt AltoTnejf-Gtneral v 
I onlrpndd Uolrr Iterir Co |1908J 1 Ch 
388 

(j) flam learain v Fan Kuhan (1911) Pun] 
Ilec no 46, p 165.10 1 C 515 
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THE FIRST SCHEDULE. 


I It has been held that this pron^ion of the law reIat«'S only to the addition of parties under 
sub rule (2), and not under sub rule (1) The result is that a party may be substituted 
or added under sub rule (I) eien after the period of limitation Thus where an agent 
sued in his own name, and subsequently, at a time when a new suit would hare been 
barred by limitation, his principals were substituted as pUintifTs, it was held that the 
suit being the same, the change of parties did not affect the question of limitation (r) 


SUB RULES (2) to (S). 

Sub rules (2), (3) and (5) correspond to s 32 of the Code of 1S82 and to R S C , 
O 16, r 11 Sub rule (4) corresponds to a. 33 of the Code of 1881 


Old section. — Under the old section 32 there was a distinction between the 
power of the Court to firile out parties and the power to add parties Under that 
section the power to strife out parties could only be exercised on the applieahon of s 
party, and that too if the application was made on or before the first hearing But the 
power to add parties could be exercised by the Court at any time, and even vilhoul any 
application Under sub rule (2), the power to sirile out as well as to add parties may 
be exercised by the Court at any etaye of the proceedings, and even without auy 
application by a party 


'■ At any stage of the proceedings ’ —The power to strike out or add parties 
may he exercised ot any stage of (he proceedings Thus fresh parties were added m one 
case after a decree had been ps«ied and a reference mado to the Commissioner to take 
accounts and sell the property (a) In another case fresh parties were added after a auit 
had been reinstated under 8 108 of the Code of 1882 {now 0 D, r 13](0 Id a Calcutta 
case a fresh party was added m a suit for partition after the prelnmnary decree had 
been pissed and the Commissioner had made his report, but before the drawing up 
of the final decree («) A Court can add parties after the suit has been remanded to 
it by the Court of appeal (t) Under the corresponding English rule it has been held 
that the Court has jurudiction to allow ameudmeot es-en after final judgment, so os 
anything refnains to be done in the action, though it be only assessment of damages(«) 
Parties when added — Under this rule a persoD may be added as a party to a 
suit m the following two cases — 

(1) when he ought to have been joined as plaintiff or defendant, and not so joined, or 

(2) Avhen, without his presence, the questions in the suit cannot be completely 
decided 


There is no junsdiction to add a j»rty in any other case (x) Thus a person sboul 
not be added as a defendant merely because be would be incidentally affected bv the 
judgment (y) The Secretaiy of State is not a proper or necessary party in every suit 
in which a statute is challenged as ultra vires (*) lint the Secretary of State was adde 
as a party in a case where a petition for grant of letters of administration was enter 
tamed without notice to him (u) 

Parties cannot be added so as to Introdoce quite a new cause of 

action. A purchased goods from B by sample The bulk did not correspond wrt 

the sample, and A thereupon sued B for damages B contended that he had purchase 


ir) Panii 1/aAa*r(I80S)22IV«n 872 
^t) iokatehand i Adroeate Oeneral (1871) 8 B 


(s) Jfow V (18321 1 Ch <9* , 

(rt )«4UU>"ja \ Sulatira (1028) iO J'aa 
34 0^ 1 C 214, \ 28) A M 838 
(a) /(i«rroo. 7 » 9 /i?Ao 7 ana<A 7 ’fl/(l 03 ')*^ 
8UI,13I{ ( 12-J,(3I)A t 5P0 
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tlif r*wj« in I iti fnr'TTi -V I'j »»m| V, •« I lti»t X 1 nil WJ n {'•rty C 

In tfir nut, •• tlic qiir-ti in Inm {11} A th** Mmn n* Ihn l^-twrrn 

) im (11) «n'l A (»u . 'liHfirr llic pnoiN nrfp arcnnlinc In ihi* Mmjlc). fio *« In itIktp 
I im (II) friitn tli'* nrT<^‘ilj nf lifinpinc « fn^li »ml Brun*! X in Ih** PTcnl of Om ( owrl 
Iifllinc tfuil tir p«.J« »rTT" nri kt'oiinlinc to tlio Mjni'Io /f'ff, n-fu^mj ITr Applioi 
lion, llmt A »»« n t » i»Ti<in »fn “oogM" to I** joinnl •• a folho mil, nor 

»«» 1 1« I toMTirt* In «W«<Ir * tl»p q«o*lK>n« inrolrr in iho »iiit In lhi< rA*o 

.t h*'l nr ll ing In «!i *ith .T, And In aiI I a a* «mil 1 l-c to inlmdiicr a new CAii*e 

jf Afiion whifh rii'loil onlj m litlAom ilAn«1 A. Tho Tontt nould lh>-n ha'r to inquire 
into thr cimim^tAncTA tindr-r »hifh /f# Aprrrfnont «jth A’ «a« tnicml into. An inquiry 
«ith »hirh A h»'l nothinR to di (fc) 

Parties cannot be added so as to alter ibc nature of the salt.— 

A m«l f( r lii« »liare of tlip i*lAtP of A «t<TrA*rt| rrlAtiTC. On An Apj licftlum to h%vc 
othrT jirixjn^ intprr*lp*l in llic md «^lAtP a<I<I«1 a 4 piirli«~» to llip fuil, it »»< licid thnl 
tip Court roul I not Aild tlipm a« pArtMV. aa to do h» «ould !<• to Altrr thp n»liire of the 
Fuit 1i\ conrrrting it into a gpurntl AdtniniMrAtmn fuit (r) It hi* FimilArb l-r^n held 
that partie* Fhnuld tint lie Addrtl in A AUit for (rnt ao a* to change it into a ruit for title 
thnugh question* of title may l-e inridentAlly intntigsinl in a »uit for Amur* of rent, 
t y , where the tenant di*putei the extent of the title of the { tatnliff to the Arrenr* claimed 
bi the jilamtifl (d) 

Transposing defendant as plaintiff. — ^The Court ha* power under *ubr (2) 
to transfer a defendant to the category of plamtitl* A zemindar obtained judgment for 
conipen«ation for an infnngement of In* mb roil right*, but hi* hrothera who were jointly 
interested were pro fortna defendant* Tlie l*niy Couned raid that if there were a 
teehnical objeetion to pa*<ing a deen'e in favour <f the zeminiLir, the defect could bo 
remedied by adding the pro forma difendanta a* plaintid* Th<ir Lord'iiip* addeil that 
Bucb A cour*« rhould alwaj* be Ado|>te<l whir* it was nere*eari fur a ennijilcte adjudira 
tion upon the question* involved in the mit and lu avoid multiplicity of proceedings (<) 
Thus where .1 and H are trustee* of certain projierty. and 1 bring* a euit to recover tho 
property from C impleading tS aa a defendant, the Court may on .1 a death tran*poso II as 
[ laintiS for the further conduct of the auit (/). In iv Bombay ra*e A brought a partner, 
aliip Buit for account* against 12dcfcndanta He then acttlcd with most of the defcndanta> 


ceeded with The Court granted the api*licatK>n (y) A sues £ to rccoxer money bor 
rowed by Bfrom C who i* dead, alleging tliat C had created a trust of the money and that 
he was appointed tru*tco of the money Ca widow i* impleaded as a co defendant in 
the suit It IS found that the money sued for wa* not trust money hut it belonged abso. 
lutely to C Thu is a proper case in which the Court ahould remove the w idow from the 
array of defendants and bnng her in tho array of plaintiifs {h) A defendant may be 
transferred to the category of plamtiffa on hi* application even after a preliminary decree 
for accounts has been pa*->cd (i) But the Court should not make an order transferrmg a 
defendant to the category of plaintilTa if it result* m changing the character of the 
suit (y) A sue* B to recover a sum of money, and impleads C, who says that he and 
59 Ul 80 132 1 C 610 ( 31) A ft 162 

</) 


AbdalOalur V AUiliah (1921) 28C W N 
805. 82 I C J6J ( 25) A t 26 /'ramt T 
AmuZ/a (192") 45 tal L J 146,1011 t 
527. ( 27) A C 310 


(1031) 58 I A SS< 


(<) 

0 ) 
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THE FIRST SCHEDULE. 


JQ It has been held that this proMswn of the Ia» relates only t(> the addition of parties under 
sub rule (2), and not under sub rule (I) The result is that a party may be substituted 
or added under sub rule (1) even after the penod of hmitatton Thus where an agent 
sued in his oim name, and sixhsequenMy, at a time ivhen a new suit vroufd hare been 
barred by limitation, hia principals were substituted as pIsmti/Ts, it was held that the 
suit being the same, the change of parties did not affect the question of Unutation (r) 


SUB RULES (2) to (5). 

Sub rules (2), (3) and (3) correspond to e 32 of the Cbde of 18S2 and to R S C , 
O IG, r n Sub rule (4) corresponds to a. 33 of the Code of 1882 

Old S6Ctl011. — Under the old section 33 there was a distinction beftreen the 
pjwer of the Court to elnle out parties and the power to adi parties Under that 
section the power to alnlt out parties eould onl> be exercised on the apyheatton of * 
party, and that too if the application was made on or before the first htarxnq jBot the 
power to add parties could be eiercised by the Court at anp time, and eten itithovl any 
application Under sub rule (2), the power to atnle out as well as to adJ parties may 
be eirercifled by the Court at anyelaye of the proceedings, and even without any 
application bj a partj 

• At any Stage Of the proceedings "—The power to etnte out or add parties 
may be evernsed ol any aJaye of the proetedinya Thus ireah parties were added jn one 
caau after a decteo had been passed and a reference made to the Coroiauwion^t to 
accounts and sell the property (a) In another ease fresh parties were added after a smt 
had been reinstated under s 108 of the Code of 1882 [now 0 D, r 13} (1) In » 
case a fresh party was added in a suit for partition after the prefuauiaiy decree hsa 
been passed and the Commissioner bad made bis report, but before the drsinng i>P 
of the final decree («) A Court can add parties after the suit has been reminded 1° 
it by the Court of appeal ft) Under the corresponding English rule it has been he 
that the Court has jurisdiction to allow amendment eren after final judgment, eo long as 
anything fem'jins to be done tn the action, though it be only assessment of damagesfu) 
Parties when added — Under tbw role a person may be added as a p^rty * 
suit m the following two cases — 

(1) when he ought to hare been joined as plaintiff or defendant, and not so joined or 

(2) when, without his presence, the questions in the suit cannot be completely 
decided 


Tliere is no jurisdiction to add a party in any other case (x) Thus a person show 
not he added as a defendant nierejj because he would be incidentally affected by ' ® 
judgment fyl The Secretary of Mate » not a |src.j« ox necessary party m every 
in whichn statute is challenged as ultras ires (r) But the Secretary of State was ad 
as a party in a case where a petition for grint of letters of adrouiistration was erv 
tamed without notice to him (a) 


Parties cannot be added so as to Introduce qnlte a new cause 

aetjon. A purchased goods from Af by sample The bulk did not correspood «' 

the sample, and A thereupon sued S for damages It contended that ho had purchftie^ 

(r) Jlari.v MnhadfetmsJZiT^m 672 (w) lie OHe e/ tmeeUue/, ISSO'l i 

(_,j lataleiand\ AdiVeaU GeneraHiatt) S B Jf.C’AMna v G/lftl2<0 S) llOOSI I O' »** 

J' Vules (31) A ll 408 801, IJir ( 137!>,(3I)A t S'" 
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iJtf r<vwl« in n frc m A M Mm| V, *n t •|'jl»r«| ih»t X *houI 1 1-* • ! 1*^! »« n f**rty C 

10 tf r »uit, «• tl p tj>ip*lp n l■n«prn him A «•« tl/p mhip h* thp qiip*tinn l^-twrpn 

! im (//) *n I 4 ('-t . *l pif pT 0 p «rrp •»xxnl«ng In Ihp Mmj Ip) po to rrliPTr 

him (/yj from ihp nppp**it\ i f 1 nufinir * ffp«h nut «r«in*t \ in I) " rrcnt o( l)ip ( nurt 
h H nc tlmt tl p »nT r * »rronlin(; to Ihp Mtnpip llrlt, irfu^ms JC f «| phc* 

11 n tlint \ «■« n t * {arpon «!o ought tolip Joinp*l a* a pnrii toilip nut, ror 
»a« M" I tT^ptjpp nppp**an to cIpci Ip thr qiip«l»« nainmliP in ihp niit In thi< can* 

.4 h«<l n tJ mg to «lo «ith A, an t toa 1 1 \ a« won! 1 I-p to intcrxlnrf a new caii'o 

ifarii n wl tph cn*tp«I ont% aa I'plwcpti itan«l \ The toiirt wool I then have to inquire 
into ihp cirrum'tanctw un Ipf »I wh Itm apfccfncnl with A «a« ctitcml into, an inquifj 
withwhiph I had nothing to <Ia (h) 

Parties cannot he added to as to alter the nature of the suit.— 

< mp*l f r 1 1« »harp < f the r>tatp «f a dpccanil rrlatirr On an a] j licit i m to hive 
otliPT {>pmn« intcrc'lcl in the mi I ratatp ad Ic<l ai f<art|p« to the ruit, it wan held that 
tie Court mill t not ad 1 them an part to*, an to do ao would l-c to alter the nature of the 
ruit 1 T conrerting it into a general adtniniptralmn auit (r) It htn nmitarK licen held 
that i«irtien rhould not lie added in a euil for rent ao an to change it into a auit f ir title 
though que*tionn of title l>e ineidcntallj inmligalml in a (uit for arrmrn of rent, 
e y , where the tenant di*putcn the extent of the title of the J taint id to the atream claimed 
h} the } tamtitl (d) 

Transposing defendant as platntJfl'— The Court ha« jeaer under tuhr 
to tran«fer a defendant to the cateporj < f | Kmtiiln \ temindar oltainetl judgment for 
eompen«4tion for an infnngemcnt of hii »uh toil right*, 1 ul hin Irothera who were jomtt> 
interented were jro forma defembnt* Iho I’nrj Council wvid that if there were a 
technical objection to pn»«ing a deerec in favour <f the remmiLir the defect could bo 
remedied b} a Iding the pro forma difen lants an jUmtifln Tlmr Lord hipn added that 
Buch a coune fhould alwa)* be adoj te<l w|i«re it uaa nerc'Mrv f ir a eoni] Ictc ndjii lien 
tion upon the queationn innohtd in the Buit and loatoid multiplicity of ) rnccedingn («) 
Thus where t and H are tru*teci of rertam property, anil I brmgn a suit to rccot er tho 
property from C imj leading II aa a defenitant. the Court may on 1 s death tran*poso II as 
plaintiff for the further conduct of tho suit (/) In a Bombay cane d brought a partner 
ship euit for accounts against 12 defendants llo tl en settled with most of the defendants 



ceeded with The Court granted the apj lieation (jr) A sues li to recover money bor 
rowed by Bfrom C who in dead, alleging that C had created a trust of the money and that 
he was appointed trustee of the money C» whIow in impleaded as a co defendant in 
the suit It in found that tho money sued for wan riot trust money but it belonged abso 
lutely to C This is a proper case m which the Court should remove the widow from tho 
array of defoadsnts aoA hnag Aw m the array of pfa/irfr^s {A} A defendsoJ may ho 
tran<iferred to the category of plaintiffs on bisopplication even after a preliminary decree 
for accounts has been pa*>od (i) But the Court should not make an order transferrmg a 
defendant to the category of plaintiffs if it results in changing the character of tho 
suit (y) A sues B to recover a sum of money, and impleads C who says that he and 
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10 not A J8 entitled to the morjej, as a co defendant C applies that ho should bo alloired 
to continue the suit as plamtii! instead of At The application should he refused even 
if it IS found that C and not A is entitled to the money To grant the application would 
he to depnre^ of hisnght to asi. /ora deternunation upon hisclatni (1) 

Transposing plaintiff* as defesdaot — In the case of a difference between co 
plaintiffs, tho proper course is to male an order that the name of one of them be struck 
out as plaintiff and added as a defendant (t) But such an order will be made only 
on security being given by the plaintiff who continues on the record as plaintiff for 
the costs of the original defendant «p to the date of the anicndmeat(>7i) Such an order 
may be supported by the terms of aub r (2), namely, “ on such terms as may appear 
to the Court to be just ” 

Striking out name of party “Impropeny Joined’— The impropriety refened 
to m this rule js m introducing a party who has no connection with the relief claimed 
in the plamt (n) 

“WHO ODgbt to have been joined "—Sub r (2JprQvides for the addition of (1) 
necessary parties and (2J of proper parties Ifecessaty parties are parties “ who ought 
to have been joined, " that is, parties necessary to the constitution of the suit without 
whom no decree at all can be passed (o) ftoper parties are those whose presence 
enables the Court to adjudicate more ‘ effectually and completely’ (p) as esplained 
in the next paragraph 

All CO sharcta ace necessary parties to a amt for partition ^ad they should all be 


m ttxB distribution must be parties to the amt (r), see a /d Jo a suit lui uuju » 
paftncrabipallpartnersarenecessarypartiea, butaperson, whoisnotm tliepaAtiet*“? 

r V a- -V . p^tnershipinwhichheisW 

t a necessary party |«) 


"Whose presence before the Court may be necessary'— A person 
added aa a defendant to a euit, though no relief may be claimed against i » 
his presence is nccessaiy for a complete and final decision of the 
involved m the suit (<) Such a person is called a proper party as distingmsbed fm ^ 
a veeessarp partj Thus if a suit is brought by a legatee against an cvecatw « 
legacy, but the estate la not sufficient to pay all the legacies lU full, the executor 
apply Under sub rule (2l that the other legatees may be made parties, so that if W 
rateable abatement is requisite, the extent of such abatement may be ascertained i 
manner binding on all the legatees (a) In a suit by a benamidar of the inoitg»ge« 
mortgagee may be made a party to the suit if bis presence is necessary fo** 

t n.„ a f ft) Where in an sdnumstration suit lu which the ongi 

nadeadcfc“ 

idramistered 

(y) {18t9)43Boni 57i 681 

GimotysraT ^na/illl90»>23^® II 
(li CAaiv/m«/( V Hanee (l»9Sl a*\ it Cal 
(h OCiOT J raaarf r /tarn P/ttun (is '>i ‘ 


C") 

( 0 ) 


(») Sathappo V SubramaHh) (1^*} jq 
h 3 i*i 101 I C 17 Vm 

(0 JTaiAiv 4arf<wAiv(1897i?l ft, 

tv) IVehena v Rattamma (J«5> 

/ 850 116 I C 340 ( 30) ^ 
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f( ) i«t J»im i* if)'"* «t* tij I It »«« hr|<I |h*t th*> Court f*n Q, I, 

*]ln« }im to lo* •<no<] *k • (Irfmclanl in »nil in rnlt-r In prr-Trnt nultiplinlr nf 
*r)'l rtirh prrw n n t !»• r< to f J** • •••paralc mil to r*t*t Ii*h hia ft«tii« (v) 

1 f r tlio Mmr rr»*K n n jv-r^ n flalminp to I*** ll««’ ft“»i trnant «•«< allovr'I to inter veno 
an<l « »■ } tin'll a« a forlT in a rrnt mitfr) Apajd in a p*rtr>rnhip iniit rtranpra inter 
aTT)e<| an'J rl«imr«t that j«art < f the j>r» jni} un<lef faartition vaa heM in tniat for them 
anJ the (<tirt j ine<l them a* partiea In «>r«Ier to nmpletelr aiijticijcate an»I iwttle at] 

<jur«ti n« inn liTit in the anil (») been traalnae, “M ho oupht to haer l^rn jomnl ' 
••QnesUonS InrolTCd In IhC suit.'*— * 0"«ti nainmlrn! in the unl” refer onli to 
qoe4ti ri« Vtaeen partiea to theanil Jr) lurlher.lhea rrfrronlytoqiieetionaas lietaren 
plaintifa an<I «trfrn Uni* an<l n t to qur>li n* «tiirh maj an*e Wtwren po pUintilT* 
or Vtaren eo^effn<l*nl« ix/'r »* (o) 


Improper addlUon of plalntlfT or defendant. — Sub rule (2) <!«•« not 

enable a G nrt to o'-em le tl e effect « f O Jf, r 3 Hence if the jnindcr of a person aa 
pUintilT «ouI<] result in a misjoinder < f lUintifT* and cau»e« of action, or the joinder of 
a perron at defendant would retult in a mi«jo>ndrr ( ( defendant* and cautra of action, 
the applicainn aheutd l>e refused (&) SmiUrl} if the j indrr of a person as plaintiff 
un t p> Mihle under O l.r 1, it doesnot bec»»n>e possible under this rule (c) 

Joint contractors — See note* to O l, r 0, "Joint habihu on a contract,’* 
Consent of person added as ptalntlfT. — If an^ prrs.-)n «ho ought to harp been 
joined as plaintiff dor* not consent to join a* pUintilT.hr maj lie made a defendant in thn 
suit The pniper course it ilret to require him to j on at plaintiff, and if he refu«e* to join 
as plaintiff, then to j in him a* defendant But the mitahould not be dismissed merely 
because he is joined as defendant without beinj; first called upon to join aa plaintiff (d) 
Snlt asalnsl a dead person.— \t here a suit i* brought ngamtl a person w ho it 
found to hate died beh rc Its in«tiluti< n the | laint cannot be amended hj bringing hit 
legal reprekcntatire tn the ncord. though the »uit maj hate been filed in ignoraneo 
of his death. The reason it that a amt against a dead man is a nullitj from the first (s) 
But if a suit IS against acteral defendant* one of whom it found to hate died before 
Its institution, the suit should not bo dismissed It should proceed against the other 
defendants and the legal representatites of the deceased should be joined if he was a 
necessary partj (/) 


Limitation Act, sec. 22. protides amongst other things that when, after the 
institution of a suit, a p.trty is added as a plaintiff or defendant, the date of addition is 
to be considered as regards that parly as the date of the institution of the suit It has 
been held under this section that where necessary parties are not joined within the period 
of limitation, the suit must be dismiased 2veeeasary parties mean parties necessary to 
the constitution of tbe suit (g), that is, persons whose joinder is necessary to enable 
the Giurt to aw ard such rebcf as may be given in the auit as framed (A) Thus in a suit 
by one of eeieral joint promisees the other proniisees are necessary parties for no rebef 
can be given to one of them The suit is not properly constituted unless all the co 
promisees join for the plaintiff can only enforce bis claim in conjunction with them 


(w) 

(*) 

O') 

(2) 

(a) 


iiaMnq Tir. 
1S9 103 


Maunq Po 
22 < 27) A 


(IS” ) s lUoa 

n 192 


(d) iVinw fsdanuilA (1899) 29 Cal 409 Btf* 
V Aairal (1902) 24 All 229 
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(/) 


(a) 
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[) If jn such a sujt the otiicr pronu^ecs attr not jocned withm the period of hniifation the 
suit must be disniPsed (i) nhere vf, B and C were three partners and A 

sued B OJilj for partnership accounts, and C was added as a defendant after the period 
oi hmltatton, the suit nas dismissed (jf On the same ground, where a inemher of s 
joint Hindu faniilj sued jn his own name for a join/ debt without making the other mem 
bers parties to the suit, and tbo defendant raised an objection on the ground of non 
joinder, and the period of limitation had bj that time expired, it was field that it was 
too fate to join the other members as co plainlifft, as the claim sras at that date time 
barred, and the suit was accordingly dismissed (i) And the suit must likewise be 
dismissed, e'en if the Court of its own motion adds the other members as plaintiff* m 
circumstances such as those mentioned at>o\e The mere fact that the Court of its own 
motion orders that the name of «nj person he added os a party does not render the pro 
'isions of 8 22 inapplicable to the case (/) There is nothing in sub rufe (2) which frees 
the Court when acting of its own motion from the restrictions of the Limitation Act, lO 
other words, a Court Acting under sub rule (2) is bound by the provisions of s 22 of the 
I imitation Act (>«) and the rights which parties may haie acquired under the Limitation 
Act are therefore safeguarded (») On theotherhand, when a suit can be, ondi«, consfitnt 
ed Without joining certain persons as parties and they are subsequently added as parties 
for the benefit of the defendants to ensure them against further Jitigaf ion, the suit should 
proceed though they arc added as parties after the espirv of the period of limitation and 
t he Court should award such relief as may be git en in the suit as framed to such a cw tJie 
provisions of s 2d do not apply (o) Thus where a promissory note is pawed to the 
laaoager oi a joint Jlindo family, ha mat aue the promnor without jcoiung the other 
membera of the famiJv as co plaintiffs In such a case if the other metuhers are joined 
as plaintiffs after the statutory period Laa expired iLcir joinder, being onnerewarii 
does not prevent the suit as originally constituted from being in time (J>) It 
similarly been held that, that section doesnotapplywhen a person is added a® ® 
merely to enable the Court effectually and completely to adjudicate upon the questious 
involved in the suit without any rebef being claimed against him (jJ Furthw t c 
a»otion does not apply where an assignee from a party to n suit, the assignment 
hpen made pending the suit is joined as a party to the suit (r) It has i0*o been * ^ 
that that section does not apply where a person is joined as a defendant in a suit an 
he is subsequently added as a plaintiff (a) In a case before the Privy Counti! ^ 
relief was claimed against a debuUor estate, but none of the defendants was impieiw^^ 
os represciifing the estate, and eabscqucntly, though after the erpiratjon of the pmn p 
limitation prescribed for the amt, one of the defendants {i e , a person oirtadj ^ 

the suit] was impleaded as shebut! and as representing the estate it was held ths » — 
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rf tl f I IfnitnU n \(t «li 1 n t •f’l h • » it (0 W I rrr « » ul (« « n. iialM • rc izl t 
« frm in tJ •• n«m" f f lh<* f rm I il #'i1 •^iirnllv Iho Jii !<< i f iho plaint i* *mrn l<‘il 

I \ mlwlilutinff !l >• n»tnfa « } tj ** «>f ll f ilrfrn Uni a Umilv « n it« 1«-inc ii»l I 

tntletiMiccoItl>'‘|Uinm!ll »t tl Uni i« n (nfim I it iiniin Iiti ImJH n I ifannh, 

II *• n 1 1* ml nflndM 1 1 til'* na » f hv 2J(1) « f thn Indian IJmitati n \ct »in<^ 

ll'Tri«tin» 1 lilinnr fiwilir-«l ii(« nh AMtlMlitali nln< rtlrriornrml n mi> Ir«cTipti n{«) 


0 . 


Tarty may he added at nnyataijcorsult.— ^iljnrii ■ilnpr' vi*i n»i f tJrijtruta 
ti n Art rrUtTr^] t > «U tr « |>rr« n mit\ I"' a* a pirl\ <■> m suit At nnt ttafn < f 

lh«* *u;t At) 1 firn At tin timr « I iw»»inp Ih^ il'vm- (r) Ha ilrcrm framing a prlipmr 
fnr tl p A Imini'trati n « t a f ill r lr««l liaa tr^xr i In tin* parlirp lilirrla t * Apj 1\ tic 
C'urt maa j in ana part a inlrrr«tp I (n i tilrf I »rnil J<*1 im t iBppIa (ir) 


Misdescription — ttlrm llpm l» a mi» Ipacrqili n «f a ilefpndanl in tin title 
< f A »uil there ia cenij trie i« «rr m lie toiwt 1 • iiiate ll c nerep«rj ci nrcti n nith 
rut rr^ard to Up-r i f limp In tl w«Um « f rA*pa it H matrnal t > Aacertain npainal ail ntn 
thprrlipf lacUimr 1 -I Pupa 1 1 p'fimirip.\l<« mniittrr r>f ( rathpiir tlimogli ihp ‘'ppn'tnra 
initcad r f puing the ( mmittre Ihruugli the Trr«i lent at uugbl to hnic been dine 
The rrlipl pUimprl i* a?ain«t llip (.« mmitipp Ao poI rtlief l« pniighl Againat the 
•v^rrlara The ra»p la « nr i( mi« Ippprij ti n ani tip jlainl maa U- amended 
tlioush the apilieatiun f r amendnent la made after the rspira of the ]<eri d <( 
limitation (j) 1 piiea The Ag nl II It & C I l.a t« , ItiL’ The relief claimed 
M agarnat the radnai mmpina No pri* nal rrlief la fUimerl aga/nat Ihe Agent ,f 
appliea for amendment i f the plaint after tl e expira 1 1 tie ptatutor> period la striking 
out the aaord \geiit Tl e amendment ah ml 1 Icalloaied, tl c auit liemg Aul«tantia]|a 
againat the eomiiana (^] Hut if tie rrliif elaimed ataa a* Agninat the Vgrnt jifrtoi lUj 
the amendment can be alloued < ni> if lien Hii>i|uei>ti n i f limitation (2) but not after 
the expir} of the period < f limitali n fur tin suit (a) \\ In ri o tint la brought I a or 
against a joint Hindu faniili firf I in tl eimii r < f the f rm thetiilo file plaint nma le 
amended ba auUtitutiti^ the namen of lli meiiUn of Hie joint famiia caen after tie 
period of limitation I rtPrriU d f r ll e in«iiluti n i f tie puit (bj Hut if an alternaliae 
claim IS made la ananKiidiiient aning them as a lirm under O 3U that allernatMc ca«o 
Mill lie aubject to the proaisionar f fcc of tlicl imitation Act (c) M hereajiartnerin A 
firm carrj ing on busmeps out of Hntirli India and to m Inch D 30 does not applj hies a suit 
in the name of the firm and applies afteruardsto amend the plaint byadding the names 
of tlie partners, the case is not one of misdescription but of substitution avjthm sub rule(l) 
of this rule (<f) But tins decision lias been criticised on the ground that a foreign 
firm being an entits not recognised l>^ fiidianldn the suit mbs b^ a non existent parts and 
should base been dismissed as the rule refers to misdescription of existing persons (#) 


Appeal — No ajpeal lies under tins Code from ana order made under this rule 
But nhcre the name of a defendant IS atniek out under this rule on the ground that 
the p}d!t}t docs n<rt d/Sfhw aft} caa*e ol acfwrt «gaw»t htm the order operates as a 
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decree and is appcaUble as such. (/). Simtlarly if la a suit for partition the naiue of one 
of the defendants is struck out on the ground that he has no interest in the properties 
the subject matter of the suit, ho may appeal from the order, as the order operates as 
a decree against him ( 5 ) 


Revision — ^In an old Caicutta case the loner Court refused to join a party tn an 
interpleader suit because his claim •««« not admitted by the plaintiff The High Conrt 
held that as this refusal was based on an erroneons construction of ecc 32 of the Code of 
1882, it was not open to revision as it was not a case of fnflure to exercise junsdiciion 
but eimplv putting an errontoua corutruction on the proTiaiona of an Act (A) The Fatna 
High Court has followed this case and has held that an order refusing to add a party i» 
not subject to revision, though the High Court may interfere under see 107 of the Govern 
mest of India Act, 1915, if there u a denial of the n£^ of fair trial (») The Calcutta 
case has, houerer, beca doubted in sttbse<]trent Calcuttd cases which have held that 
the High Court 13 entitled to interfere in revision if the Court below has improperly refused 
to join a party (y) In another Calcutta ease the High Court in revision ordered a 
peraon preferring an objection to be joined aa a party in probate proceedings ( 1 ) I® 
a Bombay case th« High Court held that persons interested applying for the amendment 
of a schema should be joined as parties to the soit in order to enable them to apply» but 
left them to applj to the lower Court (1) It doe? not however, sppear.that an 
tion bed been made to the lower Court and refused, before the sait came before tbeHig 
Court tn reiuiort The Allahabad High Court, in accordance with its 'lew thst an 
interlocutor} order js not open to revision, has held that an order refusing to join a pan? 
la not a case decided and cannot be revised (»n} Tbe ftivy Council have held 
a Court refused to join a necessary partv it acted with mafenal irregularity and 
the decree was rightly reversed in revision (n) This, honever was not a revision of a 

order but of the decree consequent on the order 


11. [S. 32, Cth para. Of. R- S C., O. 16, r. 39] The Court 
may ci\e the conduct of the suit to such 

CoaOurt of suit -JO . . _ _ _ 

person as it deems proper. 

‘ Person" — ^The word person refers to a party to the suit and the Court cannot 
gite the conduct of the suit to a et ranger (o) 


12. [S. 35 ] (i) ’\Miere there ace more plaintiffs than 
one, any one or more of them may 
tev^rS^pumWofTefeDd* authorizcd bj any other of them to ap- 
acts for others pcai, plead OF act for such other in any pr®' 

ceedmg ; and m like manner, ivhere there arc more dofendams 
than one, any one or more of them may be authorized by 
any other of thorn to appear, plead or act for such other 
in any proceeding. _ 


(IJ V SAyflCTO CAarn 

*?9 reversed on Isei* IQ r*" jsj 



rnvMK or fvit. 
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(2) Tlic niithorlty shall be in witing signed by tlic 
pirly giving it nnd shnll bo fil«l in Court. 

13. 3-t'] All objoclions on the ground of non- 

joinder or misjoinder of parties shall bo 
taken nt tbo earliest possible opportunity 
nnd in nil cases where issues arc settled, 
at or before such .settlement, unless the ground of objection 
has subsequently arisen, and any such objection not so taken 
shall be deemed to liavc been waived. 


Scope ol the rule — mlr rrfrr* l« Iwo Ltndi of p!>jection«, the one f t non. 
]* >in<Ier of parties anil the other for tn(<join<Irr of partir*. Thr«e objeeiinni mu.t bo 
tabrn at the earlirtt poMible opportunilp, and, {n all where luuea are settled, at or 
l>efot« such aettlement, otherwt.e the objeetion will lie ilreme<l to hare been waired (p). 
W here an objection to non joinder (9) or misjoinder (r) of parties is not taVen in the 
Court of first inilance, it will be diwilowed In appeal The Pnry Council referred to 
this rule when disallowing an objection on the ground of misjoinder which was raised 
for the first tine before them («). See notes to 0. 1. r 0, alnre. .See also see. 00. 

” Unless the ground of objection has snbstQuenUy arisen "—The*® words 
arc new. W'hen the ground of objection has arisen subsequent to the settlement 
of issues, the objection msj be taten eren after the settlement of issues. In fact, it 
was BO held under the old section though the words ** unless the j^und of objection 
has subsequent!; arisen ’’ did not occur in that aection Thus if a co parcener or a 
rerenioner or a remainderman is bom ajitr the settlement of issues m a suit to which 
be b a neoessar; party, and the plamtifl does not make him a pirt>, the defendant may 
object to hjs non joinder, though mues haro already been settled Thus m a parti 
tion suit all coparceners must be joined as parties, eien though some of them maj bo 
born after the institution of the suit Similsrly, where a woman who is apart; to a suit 
IS married afttr the settlement of Issues and the nature of the suit is such that the hus 
band is a necessary partj, the plaintiff should make the husband a party and the 
defendant may raise this objection though it be aflrr the settlement of issues (I) 

As to misjoinder of causes of action, see O C. r 7 


ORDER II. 


Frame of Suit. 


1. [ S. 42 . ] Every suit shall as far as practicable bo o. 
Frame of suit. framed so as to afford ground for final 

decision upon the subjects m dispute and 
to prevent further litigation concerning them. 


Qi) O^Ao^r V J7ury Chvrn (188") 8 C»l 277. 
Paramanra v Kruhna (1891) 14 Mad 
493, PurthotUxm V Kala (1907) ZS Don 
301 

(a) Purthotiam r Sala (1902) 28 Don] SOI 
Paramativar 8:rw)lna(1891>14 Usd 498 


(O Fatlrapa v Rudrapa (1S91) 18 Dom 119 
122 

(,) Adyai Coat Co t Panna Lai (1930) 67 
1 A 144 57 CtL 1311, 133 1 C 728 
( 30) A 1C 113 

(0 Dontrt (1891) 6 Bom 809 




THE FIRST SCHEDULE 


From thjg rule read with r 2 bclcra, the intention of the Legislature appears to 
be that as far as possible all matters in dispute bctii ecn the parties relating to the same 
transaction should he disposed of in the same suit (a) 


2. [ ® “^3 ] ( 1 ) Ever} suit sliall include the ivhole of 
the claim i^liicli the plaintiff js eutitletl 
eia1m“ to make in respect of the cause of action , 

hut a plaintiff may relmquisli any portion 
of his claim in order to bnng the suit within the jurisdiction 
ofan> Court 


(2) AVherc a plaintiff omits to sue m respect of or inten 
tionally relinquishes, any portion of his 
Rtiun whm»nt«Ji>artei claim, lic shall not aftenvards sue m 
respect of the portion so omitted or 
relmqiiislied 


(3) A person entitled to more than one rehef in respect 
of the same cause of action may sue for all 
ot?e'lMar?fi‘en*“* '"** or any of such reliefs , hut if he omit’' 
except \MtIi the lea^e of the Court, to sue 
for all such reliefs, he shall not afterwards sue for an> relief 
so omitted 


Explanation —For the purposes of this rule an obbga 
tion and a collateral security for its performance and 5 uccessi\e 
claims arising under the same obligation shall be deemed 
respectiNel} to constitute but one cause of action 


Illustration 

A lets a house to .0 at a 5c*rly *^nt ©1 Fa. I 200 The rent for the wholo of Ibo 
jears 190^ 1906 and 1907 is doe and unpaid A sues B in I90S on!/ for the rent 
for ID06 A shall not afternarda sue B for the lent due for 190j or 1907 


Changes In the section —The %»ord8 obtained before the fits' 
flftcr the words the leave of the Court {see sub rule {3)J ha>o been omiHed 
words and successive claimv ansing under the sanie obligation ll»^e been ^ 
to the Explanation The illustration baa been expanded so as to comprise the « 
cifrentduefor apcnoclsuJiejwsnttotheoneforuhichtliefcUit is brought 

Cause of action — In Putapur Baja T Sunj/Q Ban (i) their Lords! ips of the 
Frivy Council referring to the expression cause of nction in this role said' ^ 
meant tl e cause of action for which the suit was brought J efemngto this 
their Lord 1 ips said in the recent cat© of Jluhammad Ilajis v Muhammad Zalon^ 
Their Lordshipssoenoreason toattrmi t to qualify or to extend tl ose words be* 
they are m fact nothing but ft repetition of the exact words of the Code the ea 


(«) SarnlCliandv J/oAuM if ti (189») 


! jsj am sue ^ , nr lie 

(r> (I88%J a M«J B-’O j-l KJ d>l ie 
(•f) (10 |4« J ^ 1* 14 41 A” t"‘ * 

Vt I'S ts 



FVl.lTTIXlJ OF CL\n!. 


4S1 


•'■tiii'i >n UtT /if 'I f"fTTi« Cfi" founiUtion «■( lh<* 

»uit, uri'l if 1h»1 (*«•»• rri*1 * m»n t > mV 1 1 liirr»T iinil «i<Irr rrlirf th«n th*t to 
• liifh Ilf* litnil* III* c]*im. Ilf r»nn't »llrni»r«l« to tTf«i\rr tfir leiUnff lo tn'Irjirn 
j>n>ror<linr» Af»in in {») «hi-fr Ihophintifl olitninnl 

a for tlif ^<lnx^^ an<’r to llirm « f imiiwrljca pitrttjavl l’3 a tr««1rf, anil llirn afirr* 

« arc’/! mi'll fur mf«nf jin fil« for tlir* timn llm trti*if** iia« in |•>««M^lnIt, llinr l/’nluliip* 
Kii'l (hat thn nut «a* UvTfil tirnlrr O S.r S.a« llii* rauw* of artii n « a« tho lutmi* aa in the 
u« mil, 1 r . thf nshl to lun«* tlif jairtha*** ilfvlarril a I'lirrhaw' for tlirm. N't* 
nrl/ntoK £(>. ' raiiif < f aril in 


0 . 


splitting of cl'llm — TliM anil tlio i*ftwlinc rnl«* art* timr<! a?ain«t a multipli 
cjt\ ( f mil« in rrrifrt of (hr aamo rau**** I arli Tlif cilijrr-t r f Ihi* l»rr«rnt rulo I*, 

to u*,- till* lanpuifr < f r 1 of tin* onirr. " to ]>rr\mt furllirr Iilication. ' For that pur 
pr**" thf rule |>m\ilr» that rvrrv anil ahall inrlitdo tljo nliole of thr rliim nhich the 
plaintiff »« rntitlfd to rnalr in rr^pfr-t of tl»p aomr ran v of action Ife i< not cntitlcil to 
aplit 111* cati*r of action into part*, arwl linnf! ar/«»ni/< auit* In rrapret of each part If hr 
omil# to auf in rrrpfct of, or inrcntioan/fy frltiujunhff, atn portion of the claim ariring 
from the Mmf rnhtf r/ nrtioa, lio will In* ptrcfuilrrl from auing jn rr'prcl of tlio 
pjrtion m omitted or nlinrjUMlied, r»rn hr atatr* in hu plaint tlial hr intenda 

to bnnp a accond luit for the portion omitted (:) Ifut it cannot Lr aaid of a plamtifT 
that he baa omitUi to me in rr«pecl of a portion of hit claim, imJe** he na«, at Borne 
time prim to the tint, o<r*»re or in/<imir<f o/ the claim or of the fact# which would giro 
him a cause of action (o) If the plaintiff waa aware of the claim, and omitted to aiio 
in respect thereof, he cuuld nut aherwarris aue In n*pect thereof, though the omission 
tms aecidentof or incofun/ory {(,) For the«hflnition of eaii«e of action, ace notes to a 20, 
“ Cauac of action," 


llltiMraltont 

(I) //rfin^uis^menl — d ouea ff Us 2,200 /i tiiay reJinquisli Us 200 to bring his 
auit within the juriadictiun u( a Presidency Small Camw Court, and may sue A in that 
Court for Us 2,000 only Here the rclimiuishment lieinp iidsntionof, D cannot after 
w-ards aue A for Ra. 200, the portion relinquished Ifut if the suit is transferred, 
on d’e application, to the High Court, D may add Us 200 to his claim, the 
High Court having jurisdiction o>cr the entire claim Ilamlall v Bhajnhan (160G) 
1 C \ 32 


(2) dccid«n/af omission — A Mahomeilan wife aucs her husband to recoier property 
belonging to her including Goscrnment paper of the value of IN 10 000, and a decree is 
passed in her favour hhe afterwards aues the husband to recover from him Government 
pap'r of the v alue of Ra 500, alleging that alio omitted to include it in the previous suit 
by an otersighl The suit is barred, for ahe was oirare t>J her claim when she brought the 
pcewiusaoit Sus^iot Uuliccm v.5lit(aUoonau«z^lM7^ ll 3Ll A. 551 


(2a) Deliberate omission — A and his adoptive mother B execute in favour of C 
a deed of gift of property X which is invalid for want of attestation A sues B to recover 
all the property of his adoptive father inclnding property X He joins in the suit C to 
whom B had improperly alienated property Y In this suit, A made no claim against C 
as legards proix?rty \ A consent decree la passed against £ for all the property including 
XandV A decree is passed after contest against C for property \ Xo decree is passed 
against C for property \ and when A attempts to take possession of X he is resisted 


(i) (1011) 35 t W \ 977 1311 t 051 ( Jl) I 
A 1 C i2 > I 

(v) ilaunj Fe v t/s Aon (lull) 34 ] A ISU I 
115 39 Cal 6-9 11 1 t 137 
(z) 3/aAiiKl V .va>vi« (1603) SO tal SS" (6) 

(a) (zntafav AmAnaioml (1863) 6 BtaU $i« ■ 


IfllU 15 1 A 100 Snntni 
(I6 j 6) 13 Mai 115 Ain 
J/iiMn> Ao( (1910) S. All • 
Butioor Itiifieem \ tthuins 
II VI 1 A 551 «ll 0U5 
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THE FIRST SCHEDUl,E. 


2 by 0 A then sues C for possesion of The suit is barred for he omitted to flam 
this relief against C m the previous sttit jMnt r JlaWeshtear (1930; 22 Bora L. R 
U73. 129 I a 937, (’31) A B 114. 

(3) InHahnenla — U Jiere a promissorj note is payable by instalments, and two or 
more instalments have become due, and the boiderof the note sues onli for one of fie 
instalments and omits to sue for the other lostalaients, he cannot adtenrards sue for those 
instalments Mocltnloshv Gdl (1874) J2 B L. R 37 , Aaroyua r .Vunha(1906) SBoin 
L. R 547 Similarly if a promissory noteumide payable by instalments, and it a 
provided that in default of payment of any one instalment the whole of the balance 
shall be parable immediately, a soit for recorc roftheunpiid instalment will bar a 
BOboeqnent snrt for the balance Shnntias v Chanhosafayouyia (lt>23) 25 Bom 1. B 
203 72 I C 290, (’23) A B 20J In a Madras case jt was s\id that there was no bar 

if the default clause gave the obligee tbe o/rf«o« of recoienng the whole balance doe st 

once, as u here the words used were ** a hen required” or “ when yon require,” or ’* d 
you choose or ‘ you will be at liberty to boo ’ J/ut-y-iprcna v Kalu (IVS) 112 IC 
270, ( 2S) A.M. 70o The J/uZyrtpmaa’a case was considered by the same High Court in 
fieao V /‘A«/*p{1029) 56 Mad L. J 5S0, 120 I C. 653. ( 29) A. 3t. 371 

(4) Tteo promises /or one del>t — A accompanies R, a pleader, to Hardtrar, u £* 
medical attendant, for which Ri f. 300 become due to him as his fees B passes spromu 
sory note to A for Rs 700, and agrees as for the balance of lis. COO to do certain Kp' 
worh for A B dies without doing the legal worh unde faien by him A sues C, B* 
aon, upon the promissory note, and a decree is passed for him Be then brings 

suit against C to recover the Rs. 600, alleging that the legal worL which B had 
todoforhimhad not been done The suit forthereeoveryofRs COOis barred 
T Bisnath (1907) 29 AIL 236. The above decision has been dissented from bv the Hif 
Court of Sfadras, on the ground that if several promiasory notes are executed for portion* 
of the aame debt, each promissory note creates a distinct cause of action unwtuc 
separate suit may be brought Ananlanarayana r iyariMri (1913) 36 Mad ISb 
13 tC 43S 

(5) Set off —A sues B (or Rs. 200 As against the eaid claim, B claims to set eff 
Ra 200, bemg part of a sum of Rs 1.200 alleged to be due to him by J. b“t ^ ^ 
counterclaim from A the balance of Rs 1,000 B cannot afterwards sue A to lecov 
Rs.l,CKK) Aaicfrulv J/aAM^(1905)32CaL654. 

(6) Continuous arcouKf <— IVhen a tradesman baa a bdJ against a parti tot apv 
amount in which the items are so connected together that it appears that the des i o 
IS not intended to terminate with one contract, but to be continuous so that one 

if not paid shall be united with another and form one continuous demand 
together forms but one cause of aciiott and cannot be divided Bonsty i iroraf 
fl856)18aB 325.22i.KedarXathT i)«a/r^«dA«(lSI5)42CaL J043,31LG 626 

(7) Omission of portion of a elatm in a suit ayainst one of serera? promifor* 

oaii«'sion of a portion of a claim in a suit against one of several promi'*ors is no ^ 
subsequent suit agaui«t another promisor in respect of the portion so omitted. A 
house to B and t7 at a yearly rent of Bn 1,200 The rent for the whole of ^ 

100’, 1906 and 1007 is due and unpaid. A sues B m 190S for the rent due for * 
cannot afterwards sue B for the rent doe lor 1905 or 1906, but he ran sue C for t c 
due for those two years (c) See the Ulustratioa to the present role 

(S) A suit for redemption of two out of three plots comprised in one 
. a bar to a subsequent suit for redemption of the third plot Bhau D.iji r ralH ( 

Bom I>R 1157, 73 I C 662, (’23) A B 63 

<<) V Jrsramtiii 0>I(l) M >l*-1 31*. 6 1C.7XS 



‘«^MTTI^^5 OF TLAI'I 


•isn 


(!•) V »iiiM » • fr«rr«) *c*in»t A t« frr«i«rr t«o om nf IIirT«> jwfti/T* iilirn»l Q 
to I im 1 1 ■ Hinilu «i I « liAMnc * limilril i* * l>^r (<■ » nilM^urnt »iiit 

npninM liirn In TT^'nr til'' lliinl (1(1^1) 40 All S22, I (' Ht, ('21} 

A A t*i>2. 

( li'l \ •ml li^ M n r>rr tl>»l • ni' rtptp** < f onr int'prrt j !• not liimlins on him 

Imr* a *1111 (or a rimiUr fflirl h« t« anoihrr i'n'I«‘ftt (nrlmlnl in thr Mmf mortpiC''! 

/.T3»o(l*iJ-,i 1 LikI l,tlll( flTfla^llA 0.77. aki .SinjA 
> ri77?->(l''2r( 1 I.ikL I. hi It !»7fi.(2c)A 0 77. 

(It) U • m rtpac'* *'''1 IraM* arr onn tran^artion. a *iiit for rrnt «||| Inr a mut 
to ftHHurr tl)<* morlp*fr rn''n*‘> />iin>n Vk/in't I’allt J'am |H’20) 8 I.nlu I.. J. 381, 

'<7 1 ( 3'*0 ( 20) \ !>. Hut not ao if tho tran«tftiona art* N*p.irato: CurJinI v 

/>n«Tar;/j«-f(l'OS) 1121 V I7.C28)A 1-73* 


Eixplanatlon to ihe Rale— 

A Ofhj'ttinn anrl ftJhlml arran/y /«r i/« I'rr/orm'jnrr.— Tilt* Kxpinnation to the 
p-rornt ni)^ m nut iiilpn«lr<l to an liluMration < f tl p forppmnp ppovi*ion, hut a *uh 
•tantixp piurtmpnl, making an ohligation an<l a «>IKlpr«I wciiritj fc'r it^ pprforwtnrp 
(nhirh aouM (i(Iipn>i«p I.P t«o in‘lpprn<lpnt paikp* of APth n) nno caii«p rf action for thp 
pufpo«p« of the ru!p (»f) In a romif caontlipir I/of«t«h)i>i of llic I’ntj Council «ni(l (<} : 
** Thp i'l<i»t ration puen ahoai tbit a personal claim for the niortpapp riinncj iintlcr a 
mortpaee and the enforcement t f the apciifil) for thedchl are to lie repsnlcd aa one and 
(AeaanKcnaae of action Thliproeiaioiiii in marked distinct ion (n the lairnf this country, 
nhere a mortpnpx* is atlilieftj (oappi>int a tecentr under his deed to sue for the debt 
and to tale proceedinps for sale or forecloaure inde|<pndentl} and at tlie lime time. 
It IS important, therefore, In c<iti*iderinp the effeet of the Cide to tear in mind that 
ita obiious intention is to establish a rule of law diflerenl from that accepted here ” 
See notes belnw, " First amt for intenat due under amortpnpe, second suit for principal,” 
and “ Exceptions to the ride apainataplitting of relicfa *’ 

B .^uccrssirc elaitnt arieing under the enme oUt^ntion eontUMe a tingle taiite of 
aeiion — The words “aucceasise elaima ansing under tho same obligation ’ hase been 
added into the Explanation, and the illualnition totbe rule has beenexpanded, to gire 
effect to a Calcutta decision where it was held that a claim in respect of all arrears of rent 
constitutes a tingle cause of actnin (/). The illustrationshowa that if rent has become 
due for the j^ears 1907, 1906 and 1907, the landlord can bring onl^ one suit for the whole 
of the rent in arrears, and that if fie sues for tho rent due for a particular jear only, 
he will be precluded from suing for the rent due for the other jears It must, 
however, be noted that though this rule precludes the landlord from bringing afresh 
suit for rent not included in theformersuit, it does not prevent him from adopting any 
other remedy the Jaw gives bun to recover the rent TJius though in the case put in the 
illustration the landlord cannot sue for the rent due for the year I90o or 1907, he can dis- 
train for the rent due for those years (p) On the same principle as in the illustration, a 
suit for an annuity for the j ear 1917 is a bar to a subsequent suit for annuity for the years 
1914, 1915 and 1916 (A) See also HI (7) above. 

Interest accruing due from time to time under a mortgage deed, maintenance, mail- 
tana, etc , are other instances of “ surressiie claitns arising under the same o6hprt/ion ” 


(<0 

{') 

07 


Parana v Pana Lana (t9H) it 1 A 142, 
148, SO I C. 2ZS 

Euhan Aarainv PaM J/al (1923) 60 I A 
115 117, 4 tah SJ, 34, 72 I C 187. 
( 22) A PC 412 

Tafuct CliBBdiT V roiM6u (18M> 6 Cal 
791 , llakoTnsdbhai v (1922) 46 


Bom 829 235 64 I C 919, (22) _A B 

to) *1 • 

())> AWutKanmv MuAtmmad (1922) 44 At) 
863,6810 970,(22) A A 379 
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THK VinST SCHEDULE. 


lij C .1 tl>« n * C fi>r of X. TJw wit >« Iwrrrd for lie omittfd to tUun 

Ihi' relief C m tin* jireMtiii^ kint • AmhI MnkbU»hr>tr (U)3fi) 33 B-jm UP- 

U73, fl17. ( fl) A U IH 

lu’lilintnfi — U Im re n |>romivuir} note {« pajaMe bj instalment* and t»o 
more instaliu* nts liA\e liee<ime «1«m , nnil tli** 1u»Hernf tiie note »'iea onlv f r one 'f 
Inst aimentu ntni otmr* to we for tlie other {mtalmeiilf, he cannot afterTrard^ iue for th^'W 
mslalmerit* t/oelinfo^fc s f/iff (Ih74) 12 II I., K 3" ; .Voroy'tn s S®’"' 

fk 1{ r>l7 ‘'itiularlj if a promt'* ir) note is tnsife pajahle lij in»talment» and it 1* 
proMdttl that in tlefauU nf \taMnenl of kii\ one instalment the nhnle of the baUs« 
ahall lie jw>t»1i{o immediately, a eiiit f >r rreotc x of the uniKtid instatii'eiit aill 
#ul«'w'|uetit mitt for the h-ilaitce Adnnoita c Cf'tnfntMiini/'ii/xI't C'> h. 

201 12 ir 2 Id. { 21) A n 2ttl In » M«*lra' ea»e it wa* aaid that there «« no 

if the ill fault claii-M* {fair tin oLh^ei tlie ojrfioa of rreosrnns the wli )1< l^lan^ due* 

once. M where the wordi iiseil were ** nhm fr<jmrr<l ' or “ when tnu ir-iuite, w 
jou (liiMt'e or Jem will In* at liWrtj to ane”* Mulynprann v Kata (lO"-*) U- 
270. { 2S) AM. 70-> The Afulyo/ieoao’* ra'e »a» onmrleml the a»mr Huh i" 
fltyo \ I'hUp (1030) '■G Mail I.. J f.SO. 120 1. V. fe53. ( 3'') A M- 371 

(4) Tifo proiniari for a»t iMf — 1 aeeompanies ft. a plrailer, to Kanl«»i'' ** 
medical attendant, for which U\ 1,300 heroine due to hin> aihiafna. BpaMeaaptvmi 
aory note to .1 for I'a 700, and agrees as for the l«vlai»ee t>f ID til'll 1*' d* *^daiii • 
work for A H <liis without doing the legal work unde taken ht him 

aon upon the promusory note ami a dm»e Is pa»<ed for him He then 
R\llt against C to reco\er the lU tiOO. alUglng that the legal work srhich fJ 
to do for him had not tieen done The wit forth* recovers of ID tiOOn l>artr‘J , ir jj 
a ifwnflfA (1007) 20 Afl 2'.d The aUne doiision has Iwn dLssented from h' '“JJ 
Court of 3Iadras, on the ground tliat if acseral promissory nott# are executed ^ 

of the aame debt, each pr«iuis*>rj note creates a di'tinet fau-e of lA 

separate suit may be brought dnoRMnitrityono x .^orifhri (1913) 39 «i 
IJ I C 4S<I 

(5) firj off —A wes U for Its. 200 A» against the taid claim. B w 

Its Sdd, Ump j^irt of a sum of fCs l.COO alleged to be ilue to him hr .4. ” 
counterclaim from A the bitance of Its 1,00<I JJ cannot afterwards sue * ^ 

P.8.1,000 Aoiehurr JfoAMh(l903)32Cal C3I 

(0) Conrinuouj occoiin/ — hen a tradesman has a bill against a puO 
amount in which the items arc ao connected together that it appears that ^ 
is not intended to terminate with one contract, but to be continuous, so tb 
if not paid shall be united with another and form one continuous dem«n 
together forms but ont taust of achon and cannot be divided „ g-,g 

a85C)18CB 335, 334, Ardor. Yurt T /)i»n6oR«fAtt{ll)J5) 42 CaL 1043.31 X0 - 

(7) Omissioa of jtortion of a rlatm in n suit against one of t’ * 

omission of a portion of a claim m a suit against one of several promisors i* ^ t 
aubscqnent suit agam't another promisor in respect of the portion s® n"’* * . ihey'*^ 
house to U and C at a yearly rent of Bs 1.200 The rent for the who oo j 

190 >, 1900 and 1007 is due and unpaid. .4 aoea D m I90S for the rent jJip rent 

cannot afterivards sue B for the rent due for J905 or 1906, but he can sue 

due for those tw o years (c) Sec the illustration to the present rule ^ 

(8) A suit for redemption of two out of three plots comprised m 

I a bar to a subsequent suit for redemption of the third plot ^Aaa v n 

B om L.B 1157, 73 1 C 862, (•33) A B 63 ^ 

(c) JJomanjilfu \ Jmram«4a (1910) 53 JIkJ S17, 5 I C <55 
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('0 \ »tiii 1 ^ * tt» rr»i nrr nc* ti»t \ 1 trr («n < tit ■ f thrr** jTt ulirnut 

ril to I tm I \ * llin 1 1 «) 1 n I m inj « limit*' 1 ifil»-rT'«l i« • Inr I » » il>«ofjtirnt miit 
»C>iin*t I im to iTO'irrr ll <• t! ml /»»*!<<»«» f» (l‘OI) •!'> MI ^22 f >0 I ( 1 | ( 2 t) 
A A 

(!<') \ »uit I \ « o jwr»T-nrr tl »t a tn rtp^co < f < nr {•p prrtt i« n t I iniliiij: n I im 

Kirn a »uit f r a *iniil*r t'-Ii'-f a« t < an lli^ I'n {irrtt inrtii {r<i in thf K-imr ni rtpii.r 

r I 0^*0 ( t ('* ) I 1 tirk I tt! I ( l'7fl ( 2 ) \ t» "7 al*") ’'injK 

T ro?Io(l''2f) I 1 tirk I l*l H « ft I \ M 77 

(II) If a m rtpac I a art* « no lran«.-i*ii n a «iiit f r rrnt nill I -ir a atiit 
to rrc %rr tir in rlpapo in nr\ /litma I A<ia<f » / ff/<i I nm (I'tjf) H Ivth I^ I TSI, 
‘•7 I t S'**" ( ff) X L. '» f lint n t a» if tho tran*!**!! n* an* wptratr* Giirrint v 

Ihtmn 1 } nttil (l''f*>) 1 If I t I *> ( f**) X 1^ 732 


Explanation to the Rule— 

t 01 fiy'i/ioN ftlirt frJl ittral tffunly ft il* I’rrform'tnrf — Tlic I s{ lanatli n to the 
prrM>nt roto i* n t intcmlotl to I*** an i]l(i«trati< n < f tl r fi n*pi inp pruvi'inn I ut a aul> 
Ktantno rt actmt nt, maktne an o) iipati n anil a IKtoral M*ctinl\ for it* p> rfonnAnr** 
(a Inch would < thcrwi-r Lc tun independent cauv* if action) ore cnii*<* of action f< r the 
purpo»i*s of the rule (rf) In a recent ca«e their I> r«!«ln|H i f the I’m \ Ct iincil muI (r) 
The I'lustntion pircn *hnua that a ptnumal cUini f r the mnrtpace ninnet imiler a 
mortpage anil the enforecnient < f tie aeeimta for thedel t art* to Ik* reparded a* one nn f 
rX< fame rou^e of action Tin* proritinniam marked didinct ion to the latei f tlii«c< iintrj, 
wberr a mortpagee m at Iil>ert^ toappi mt a rect mr under In* dei d to rue ft r the debt 
and to take proceetlinp* for eale or foreel niire in<le|ienili iitl\ anti at tic eame time 
It H important, therefore in con*«lefinp ll e ilTect « f tie Ooi' tolrnr in mind that 
ita obrinua tntentii n 14 to otal hdi a rule < f lau d|fI<renlf^m that accepted here 
See notes beinu , hirst suit f r iiitenKt due unthr a in rtpnpe second suit ft r principal 
and “ Exceptions to the rule apamM «|>lit(iiit < f relnfe 

B Sueetutie elattn* artting under the some otU^nhon consfdufc a ain/jle eaute of 
action— Titi words auccesiite claims ariunp under the same obligation have been 
added into the Explination and the illustration to the rule has beenexpanded to give 
effect to a Calcutta decision where it seas held that a claim m respect of oH arrears of rent 
constitutes a tingle cau«e of action (/) Tiic illustration shows that if rent has become 
due for the jears 1003 1900 and 1907 the landlord can bring onl} one suit for the whole 
of the rent in arrears, and that if he sues for the rent due for a particular jear only, 
he will be precluded from suing for the rent due for the other years It must, 
however, be noted that though this rule precludes the landlord from bnnging a fresh 
suit for rent not included in theformersuit it does not pre4ent him from adopting any 
ofAer remedy the law gives him to recoser the rent Thus though in the case put in the 
illustration the landlord cannot sue for the rent due for the year 1005 or 1007, he can dis 
tram for the rent due for those years (y) On the aame principle as in the illustration a 
suit for an annuity f r the year 191? is a bar to a subsequent suit for annuity for the years 
1914, 1915 and 1916 (A) Sec also ill <7) abose 

Interest accruing due from time to time under a mortgage deed maintenance tnah 
Lana de are other instances of aurccMiis cfaima arising under (Ae same obUgiOon 


(rf) Payana s Pona Lana IIBU) 41 J A 14S 
148 se I C 2 S 

(f) iuftnn Samiev Pa/n J/j/ 60 I A 
115 117 4 Lnh 3. 31 73 I C 187 
( 23) A PC 412 

If) Taruek Chander v Panc»i (1861) A C») 
791 3lahomedbhai v Adam}! (lO** ) 40 


Bom 2**9 235 61 I C 91“ (*’2) AB 
1S2 Cohen V Pant (1033) 37 C W Jf 
730 116 I C 3j 1 ( 33)AC 831 
(r) Etioara Doit y Fcnl'alaroper (1893) 21 Had 
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2 Distinct causes of actl0n.-~u the c-iuw „f acn .n i» iJic *uU-<iutnt Iu)t h 
dijftrttil trom that m flif fir^l unit i« not I'tnrrf ft} \\h\t the 

nifc rcfiiiiiT* >9 llml Pirrj Butt Bh*U inilutic tli»* «rW« tf the d'ttm arising from oneani 
the tatne "■ . , •ry claim or er<ry ctose 

«>f ftclt tn • * * A* oI»«“rvciJ \>y ihfir 

J.ordshtp * ■ j • s tiy I III \ i ann Lnnn (i) thP rulf ii durett-d to wvunn^ 

IIiorThin't/on of tJir rr/uf in rt'*p'^l «*f « of act (on and not to the incluvon in one 
and th/‘ act fon of tfiffitt nt canwa of action, even tiiau^Ii llvcj ati»c from the MUie 

tran>i.nf/<)n ffni' prtat crifrnnn. wlien tV <|uc><ti«in arivB av to wliethcr the cauv of 
action in Iht aiilitxqiKnt utiit la identical mtli tlut m the fir«t »uit, h nhethcr the svme 
1 nden«* «i)I nmintnin Kith action* \T) l«»r the meaning oj cnu«t' ol action, aco nrAw 
above, (.*fiuv> of flcfjon ' 


IllttUffOtlOIH 

(I) f>i_Jfcrent prnprrliea, dij^fcrenl dtJtnianlM — . 1 , cbimmi; a$ hit Jaihtt » A«»e, sue* 
It for p i>iscssion of a ecrtam pjerc of land Ife llien aura C, alto at hn fathtt'e hfic, for 
j>owa»ion nf another piece of land The fact that both piecei of land are claiined by 
t tt/i'/er the tame title d*»ea n*it piwluile .1 tnini niAintaiaiag: tepanta laita ipaintt £ 

< patnimnahoijinn \ .ffWo/a ^"5 Vad 73tt , Xaroyfin y. &hamrat> (lOOV 
.170 /•owr/m«rfra V tin;i»nan{Jt»2<') 44 Ik»m 3>2, 362, fiOJ C.349 

(il A suit bfiURlit li\ ecKMC ntecnlictaof ft joint UmdufamiK aesmst other tnem ter* 
<il the Mnie faniih foe partition of loint family property doe* not bar ft second by the 
BWie plaintiRsfor partition <if other pn.prty ^tfionping jointly lolhe/amily and Uraxot'^ 

I’urgAotiam \ cf<m<ira;r»(lb‘J'J)23 Dow f»‘*^ 

(3) A aues 1) fur epecide performance of an agrrement for the «ale to him of 
land, and obtains ft decree In cie^ulion of the decreed uput inpoftaoMion olft potb'’® 
onlv of the hnd ant is found that the re«t of the land did not belong to D, but to 
A subaeipient suit by A againat D for recovery of an ahquot poMiou of the yriw W 
extent of the aona sliare i« not barred under thurule. the cause of action being e» V 
distinct f enlalaraiiiit * I oifor/o (1^01)21 Mad 37 , /’oranyorfan v Perumtodeia \ 


27 Mad. 3S0 

(4) A suit by ft yfahotnedati vwdovr for dower w no bar to a BubsetlueOt a“'t f'J' 
for a declaration of her right to jx>s»ea» for life her husband.*’ estate m aecorilan» vn 
proTed local custom MohomrdT /foam fJanu(l89t)2J Cal 157,20IA.l53 

(51 A suit to eject a tenant holding under a lease i* no bar to ft sobsequeot swt 
against him /or rent under the ayme lease Subraya v Kathnairlu (1009) 32 3I» 

3 IC 313 


(Cl The distnisvalofa suit fofftdeclarftlioo of tide under sec 42 of the Spe«&® 

Act, 1877, on the ground that the plaintiff, not being m possession, ought to hare 

fur possession also, MHO bartoftavJbaeqDentBuilforftrfrcfarntiono/tiffeftodfor P*'*^*' 

Dartov Kethorai {18'9) 2 All 3^6. Sarsuhv Knnj Behan Zal(l$S3) 5 All 345, » ' ^ 

A'aiAv ^•^iiAort{1882) 8 Ca» Si» , Xonoo Sinyk v A««nd (1885) 12 Cat 

Jalv Bilaso {1802) li All 512 , v Aggra/a (1915) 38 Mad 24 7, 20 1 

(i\ Jj/itfye 1 Aftaur ttS-S) 

' ' 108 1 C 613 (28^ A I- 538. «« jj 

V Jadyvardan (1926) 30 C W » » 

/•ft »7 I C 73 ( 2B) A C JM-! „ „ 

'•0 <n nftHItlZ A U2 us 26 1 a5v 85S 

83 1 (, floO , ilukarnwad U^x' ^ ,*5 
tftfliul (1923> 0 AU S76 71 I j 

, t23> A A kt Ma«>W /•» r f 

■ ■ (IBID 38 1 A 140.145 III C 
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tl p of * » jil f 'r *n fjmnfttoit lo ro«ir*in Ifip «|pfrn<l»nf from in rr» Qt 2 

frnrie «iih tiip pUintid • p. •M'«ainn « t rrriain Ian U on (ho proun I that thr j lamlid 
»aj« rot in p>«*o.Mnn i« no Iwr t « a »iit>w^iipnt amt f r / m-//- jf, r ^ (af 

{>'*12)11 Ml 1:2 UK l‘.l 

(“) /*romt«»orv fttyt* o/ nr/ina — I aUPa It llp>n a J-mynifory tirjf, 

I ut t) p action fail* o« ms to a m atonal allcrati n in (hp n Ir I i< not proclii Ird fri m 
auliap'jupntiv mine // m tl p oriytn/tt rnttur 0 / ocfioa 1 * from aiims It to rrcotpr the 
fvm*) Jprati n I rwli J)l)pn )p»a« parn TTiP t»« raijara • I artj n art* qiijlp rjf«tinrl 
P.IVIX'IX rua- 1 //rtan (I'*I< 1 'll 1 V 142 20 I < 22S It<ni J irn r I nm Cl>nn<lar {1014) 

If Ml 'r^i er. 1 < 1<I.» s,^al«v ttlny Jtlnn v 6aj-tf 1/nf (I"!?) Piinj Hoc no M, 

p 210 3s f f r2l 

(s) ■{ alirpns tl at lip i« rnlit)p<l to a hP in >i(‘t\ < f a ppcf of land an<l that It 15 
pntit|p<i to tlip athrr in |pt\ anal (hat It fal*ri} i-laiRiini; thr oirnrrahip of the nholo 
lanal <lpmn|i>hp<l the ptrurturr* atanalinp on 1 a ma icti of thr land anal ilKpMacaaoal A 
<f hia nioiPt\ aura It far ilat»ia“pa fair airmolilion <f tho atructurca and appropnation 
(f thp tnatmaP \ ala'crro i< pa>«pal in tlM> aint for A sulMp<]urn(l} A, allrpn); that 
ainre thp alpin liti n a f tip atriictiirra It haa l><^n oa-ctipnnR thp cntirp property to the 
p^chiriun f 1 aimnns ( a titlr thorpto, aura ft for a aWItration of titlo to one moirty 
of the Ian 1 and fa r arparatp iara.v^«iain thprrof Hpip thp cau«p of action la thp act of 
di»is«sas'i n anal tt lirms thp aamp in U>tli tl»P auita. tlipappi^nd luit i< liarrcd under this 
rule hh'trd'ihC<3mpcinjf,lJt x l>ury<tCttrait{t'tlO)4Gl.'A] CI0,59IC 630 

(0) A auit bt 1 asainat It tai rpcover (mmotabic ]>rr>pptt) m cnn«cqucnpp of hat ing 
b<>pn impropcrlT lurneal rut of po^vanm, imolar to a aiilspqucnt (Uit to rpcotor from 
theaame defendant motal Ip pra'pertj in conapqtJcncp of ita wrongful detention I’lftaj ur 
ryar aSuriyarauflSSl) 8 Vad 520 121 \ 116 

(10) A luit b) retonioncra asaiiuat a Ifindn tiiilow for a declaratory deerro and 
for an injunction furl lalalm^ alienati na af Icr liuabanala property i» no bar to a sub 
sequent suit by them for a declarati m that a gift made by her of the property is inopera 
tire and cannot affect theip retciviainary fights C4>tn<i hour \ I'arfab (1688) 

15 I A. 150 10 Cal 68 

(11) The diiraissal of a suit fur sjpocifle performance by a purchaser is no bar to a 
subsequent suit by him foe the rccoterj of earnest money J/unni Dabu v Aunirar 
Aom/a{1923)4jAlL378 72 I C, 80, { 23) A A 321 

(12) The dismissal of a suit for rent on tite ground that the plaintiff iras not the 
landlord but that he and the defendant Iield the land as tenants in common, is no bar 
to a subsequent suit by the same plaintiff against the same defendant for partition of the 
land riraa;»pav J/anjainya (1023)25 Jtom UU 491. 73 I C 424 ( 23)A B 440 

(13) The dismissal of a suit for possession by A against D on the ground that B 
held the property as a mortgagee, is no bar to a subsequent suit by A against B for 
redemption Jaimal y CohmAi J/al (1923) 4 Lah 187, 75 I C 528, ( 24) A L. 143 

(14) A mortgage deed contains a stipulation conferring upon the mortgagee the 
option to sue for interest or for possession m the e\ent of the mortgagor’s failure to pay 
interest at the stipulated time The mortgagor fails to pay interest, and the mortgagee 
sues bim/w the tnlereet Tlie mortgagor again fails to pay interest, and the mortgagee 
brings a suit against him for possession The presioua suit is not a bar to the subsequent 
suit Parmtahn Dag V / oXirm (1920) 1 Lah 457 69IC 71 [F B) 

(15) The dismissal of a suit for rent at an enhanced rate is no bar to a subsequent 
suit for rent at the rate originally fixed Sadlnddtn y Jiani (1888) 15 Cal 145 Aor 
IS a decree for the plaintiff m a suit fn arrears of rent at the old rate a bar to a suit to 



48i 


THE HRST SCIIFDULF. 


Distinct C1QSC3 of fiction —If thr of srti in in tl o sui*c<]iirnt lUit h 
ilijftrert from that m tii** first sml, lip suliacqiirnt stiit i< not larrctl (i) At hat the 
rule rcqum » that e\prt itiit shill iimIikIo the of the cliim armns from one aiti 
the tame eati^e of nelinn, niul not that p\erj anit ahall Inritiile etery elitm or rrrry cao«e 
of action which the phintifT »tia\ hi\o afraimt the defendant (j) A* pl«ervc<l 1y their 
I/ordships of the I'rir^ Council m/'tiyma i /'ann Lanit the rule is directed to wcunng 
the c\hau«lion < f the relief in re«|>ect of a cause of action and not to the incluuon in one 
and the same action of different eaums of acti in even though they an^e from the same 
tranviction One preit criterion when the question arises ai to whether the cau»e of 
action in the siilisequrnt suit la idintical wit It that in the first suit, is whctl er the same 
« niicnce will maintain Isith actions (I) Kir the meaning of c8ti*« of action, eec notes 
nlxtse, Cause (if action ' 


Htuflroliont 

(1) Hifferenl prujteriies, different defendant) — A, cLiiming a) hit father s heir, rues 
It for posaeasion of a certain piece nf land lie then suea C, al*o M kis father ) heir for 
possession of another piece of land The fact that lioth pieces of land are clsmtc'l ^7 

I under the tame title does n >t preclude A from maintninmg aeparate suits aeainst B and 
( /)am/>nnof<oyiiia 1 e!<//o/a 25 Jfad 730,Aaroyoni .^Aomrao P'””* 

t7‘» ArtMcAoarfrn T fJiyjnan (l')20) -jl Horn 3o2,302.'>CI (131'' 

(2) A suit brought hs *ome meml>er8of a joint Hindu fantih agamsl other wemhers 
«( the name famih for partiti m of joint famdy properts d >es not bar a second puit by t e 
same plaintiffs for partition of other properly Monpngjuit ily to the family and 
Parthotlam \ dfmornm (I8JU) 23 BonuRfi? 

(3) A suea D { >r specific performance of an agreement for the ssle to him o* 
land, and ohtaiQs a decree In executionoftheslecree A isputmpas*eMio“®^* ‘ 
only of the land as it is found that the rest of the land did not belong to B, but to c 

A subsequent suit b\ A against if for reeosery of an aliquot portion of the pne® 
extent of the eon’s share is not barred under this rule the cause of action being ” 
distinct I enhatararna v I mlotfa (1901) 24 5tad. 27 , Pamnijodan r Peruinttniula ( 

27 Had. 3^0 

(4) A suit by a llahomedan widosrfor dturcf IS no bar to a subsequent suit 

for a declaration of her rigbt to possess for Id© her husbands estate in accordance ws 
proved local custom Mahotnedv //oaiai?onii(1894)2I Cal 157,20IA 155 

(5) A suit to eject a tenant holding under a lease is no bar to a sub^quent sm 
against him for rent under the same lease Subrayt v Balhnetrelu (1909) 3- M* 


2 1C 313 

(6) The dismissal of a suit for adeclaration of title under see 42 of the 
Act, 1877, on the ground that the plaintiff, not being in possession, ought^to 

’ ' /ttunb 

, Mohan 

Inlv B,faso(,m2)UAll5l3.SayedSihmnnv gowfafa (1915) 38Mad. 24/ 



484 


THE HftST SCHFDULF 


Distlnci causes of action — If the riu«» of nclDn In til stiLviiumt »uit ii 
dijjtrvt from tliit jii the fir't nujl, the (ml»>o«jufnt Miit m not Kirrrd (0 W h^t the 
rule requires is that esrrt mill i>hsll iitrludr the trMe flf iht «ri*ing from one and 

the time tn>i$e rf action and not thtt errrj auit ahall ineludr eteey elam t r erery c*h'© 
of action which the plmitifl ms\ hwe against the defendant (j) As iilwrred Ij their 
I-ordships of the l*rn j Gnineil in I'liynna \ Pann I^ana (I) the rule is directeil to securing 
the eshati«tii>n c f the relief in respect nf a cause « f action and rot to the inclusion in one 
and the same action of <lifT< nnt oaiwa of action rxn (hough thei ari<e fnini the same 
transaction One preal erileri n when the question arises as t > whether the cause of 
action in the siihsequent suit is identical with that in the first suit is srh« ther the ssme 
eiidence will maintain Uitb acti ms (!) her the meanme of canst of action, see notes 
abore ( nu«e of action 


lllytratioas 


(1) Di^trenl /iro/>ertirs dij/erent Jejeniianl* — 1, cLaiming as kis fathers hr\r, sues 
D for possession of a certain piece of land He then sues C, also as his fathers heir, for 
possession of another piece of land. The fact that l>oth pieces of lanil are claimed by 

I under (A« snm* title does not preclude I from maintaining separate suits ajramst B and 
( Vamjtnnaboyina \ ddy'i/'i (IPOi) 2a 3fad 73fi , Aned /an » SAumroo (I'>03) 27 R.)m 
■i7'I / omcAnndrti T (•<yin«n (10*0) -|-| Horn 3.>2 3C2. 501 C 31 • 

(2) A suit ) roupht bt some niemlicrsof a joint Himlu familt against other member* 
of the saniefamili for partition of joint family property doe* not bar a seeonii suit hy the 
Bime plaintiffs for partition of other pfopert\ Monpzi^jointlj to the family and slmn/ters 
Pursholtanty ^/moruntflS'iO) 23 Bom 507 

(3) A sue* B (or specific performance of an agreement for the sale to him of Ba 
land, and obtains a decree In esocutionof thedecreed is put in pMsesaion nf a portion 
only of the land as it is found that the rest of the land did not belong to B, but to B s son. 
A subsequent suit b> A agsiust f for recorert of an abquot portion of tbo price to the 
extent of the son s share is not barred under this rule, the cause of action lieing entirely 
distinct ] enlataraina T I cnlot/o (1^1) 21 3lad. 27, roronjer/on y Perumtodula (IWW) 
27 Jfad. 3»0 

(1) \ suit by a 3Iahoniedan widnic f >r Joieer is no bar to a subeequent suit by her 

for a declaration of her right to possess for life her husbands estate in accordance with a 
proved local custom 3/<rAo>n«fr //(TSin£ranii(IS*ll}2l Cal l’>7,20 LA. 153 


(o) A suit to eject a tenant holding under a lease is no bar to a suliscqucnt suit 
against him for rent under the same leate Subrayt v Bathnarelii (1000) 32 Msd. 330. 
2 LC 313 

(6J Tfiedi«mis.safofa suit for asfecfarationo/firile under sec 42 af the Spocific lichul 
Act, 1877, on the ground that the plaintiif, not being in possession ought to have asked 
1 1 t possession also is no h-ir to a subsequent suit for a declaration of title and for possession 
Zlar&ov AeiAorrti (18"‘l) 2 All 3 6,Aor»ii/i> Auaj HrAort Zu{ (1633) 5 All Sll, Jibunti 
AoiAv ^AiA Ao/A (1882) 8 Cal 8I5> , Aonoo iSinyA r d»«nrf (1833) 12 CaL 291 , J/oAon 
Jalv B(/aso(l892) 14 AIL 512 SajedSilimanT- Bonlala (1015)3$ hind. 247 20 I C 418 


(0 


0 ) 


(« 


Jalmria v Aitaur (19 9) 0 L*>i <51, 
lOS I C SIS (2i) A U S3S. /lohmi 
V Jaduatindam (19^6) 30 C W N 6"3 
9 I C "3 ( 28) A C lO"’ 
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frn».U iW -1 .»r ..»! ,f • » 1 t I + f 1^ r»*‘f» 1 1»» 4'^r, l.f « ff -1 .1 ^T. 

f'flt c *!<' i! »• fU M " » I •»•»•• n « ! rr^-ir J iJy> 

• M t 1 in I .•■u-.r iTiiirnl«t1 ** » ilf-r /t*^/ ffii t !■/ 

>U‘ Mii'i?) ni \!i I*: n I < !•« 

(*l / f ry » i! ■'ft' t.'il fOBM rf n 1 • | • »»t /{ «p tl ft I'nniti- .ry * #/, 

In I O •• ft It <n f» U • «inr t ft ftIt'Tftli fi In ll ^ I I* r « jvifvl flf.l If m 

-rlh ..1 ff /f m fin *t„l rr « # ft •' lltm • nn- /I t > irr fin 

f rr • V-fftl I nf"t«ili I fVri fitrtt TTft|«i>fftii*»ft<fft f» nftrf»jtiitft«|i*'in t| 

/n./T /yiftft 41 M Hr-rK ;«•« / / t- » / /if (I^M) 

fr ^«i r^' I ' ^ 'i •’» /»«? r l/nl<>'*»T> I'linJ Pi^ ti M. 

j. :i' i-if 

(•>1 < fttl C ' C f> ft* > *>f|n I I <nft m Kit • ( « f Ift*''! •*> I <1 ft* // Ift 

r I fl f Iti^f m I'f « ftn f ft ftt /) l»|wh ^fftimintf ll<f • ftfinnl l|> i / If n «fi '«< 

Ur 1 •Urr I >1 n.) I) n .ini mn* »<at in ; . n lam kM i f ti •• Un<l an I <|itpNir..fftl /| 

« f I • rr I f » • !»•■ /M T tUm*?*-* I t .Jfin ]ili n • f iff ftlrtif liirr-ft an I aj J>n pnftli n 
1 f llir X tlrn-rm 1* I in tin* ftiiit f f 4 ‘•iiliw^ltirnlK f allnj:inj that 

ft nm fl n Utr Min I *1 r ftfriKfurrft // | a* l■>rf^ tx-rvi ftins I In rnlin* jvr ITlf to ti«* 

*•»» 1 •! ri I I M ImiMnc I ft titin llnrt-t* .ftiinti //fra iWUrali rr nf lilU In inr m irly 
f I l> n Uii I an 1 I r •nji«rftl<' I« n ll<^ f llmr* 1l>r raiiw* i f arli n i< llin act of 
fJiftpMio II an I ft ■•Ftiis l>>o Mnip In tliftfttiitft |f •• ftf^ori'l ftiipt l« timJfr tliift 

rulf A/or < wm/frav, Arl-f * /»»r 7 <i f /-tma 4<H ai I" I'* AS I ( Md 

1 J) \ •rjil f > i acftin*t // |.i rootrrr immoral I** J’n |<>*tt> in r« n^oqucnr** of f arinfs 
U-rn imjir l>rrlt luniM < ut < f f«.*ftftft»| n. mi* >lK»f l<» a mitiftofjtjfiit aiijllo iw>*rr fnrm 
tl 0 umo (Irfrmiant moral I<* }>r< |iorlt in ri nM<<)urnr<* < f lU art risfiil fiftrnti n / it/n/ wr 
/rjjnx Surivti / ON HMfttl 'Ji* 12l X tlA 

(10) X iiuit lir rmr*' •nrr* asafivt a Hintlu «i I trr ft r a ijoclaratt ilpcrrc nnil 
f r an iiijun tl II f rl i<l<lini; alioiiatf >na < f Irr liualtarx! a pri>{rrt^ Ift ii > I nr to n iiilt 
ft -({ut tit luit I } thorn f tr a iloclrration thnt a $.ift innilr I > I rr < f tho r^i>|N rty ir {nofN ra 
tir< and cannot alTcct tlxir r<'rrn>i»iiar> nchta CAonf Aour \ J'artnft fiiujh (IKSH) 
IS 1 A IV1 lOCal trs 

(11) The iliamift^ral of a lUit for a|>rcific prrforman<x )>^ a purcliAftcr fa no luir to a 
ftubftcqucnt auit hy him for the rocorrr} of rarneat moncj Jfwnnf iiihu \ hunuiir 
Aam/a(lll21)4'rAIL378 T2 I C Afl.<23)AA 321 

(12) The (lumiBsal of a auit f >r rrn/ on tlip fn^unii thnt tho plaintiff rraa not the 
landlord hul that he and the defendant held the land an Icnnnta In common Utio tar 
to a Buhnequent auit I y the aame plaintiff aKainnt llio name defendant for ixirtitioti of the 
land Timajjxn l/anjarnyo (i923)2S Jhim l<.lt 491,73IU 421,( 23)AIJ 410 

(13) The dumiMal of a iiiit for posneafti m bj A a;;B[nBt B on the ground tint II 
held the property aft a morlftagee, {• no Irartoa auhftoquent lUit h} A a^siiiftt Jl fur 
redemption Jatmnl v Gaitohi 3t«l {\921) 4l^h 187, 73 J C 528, ( 24) A /* J4? 

(14) A mortgage deed containa a atipulation conferring upon the inorignj.<H tl i 

option to Buc for intereat or for poBwBiuon in the e\ent of the mortgagor'a fuilun t ] n 
intereat at the stipulated time The mortgagor fails to pnj interest, and the in rrl^, < 
sues him /or Ikf in/rreaf The mortgagor again taih to pav intercut, nml Ih in ilj. , * 
brings a suit against him for poarrasion The preciouft suit m not a l>ar 1 1 11 1 fii) jn '< 

suit i’arwfsAri V Aotina (Ift’O) 1 Lah 457,59 10 7l (1 P] 

(15) The dismissal of a suit for rent at an enhance*! rate la n t l-ar I > a p I | 

Buit for rent at the rate originally fixed StdlrudJin y //j«» (IKSS) Kf I II'’ ' 

IB a decree for the plaintiff m a suit ft* arrearaot rent at the ol 1 1 il a 1 i t < 
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recover the tbfierence between rent at the old rate and thnt at the enhanced rate for the 
same period if the plamtifi had obtained a decree that he wai entitleil to rent at an 
enhanced rate Vel2\arainv Jlitjn JayaJi^ {1^28) 32 C\\ ^ 870, IIOIC *195, (-8) 
A C CS4 

For other ca^ea pcc foot note {» i) 

FiMt fur po^vMton, siili^ftjuent tmt for mtsne jroflt prior \n tint — It has been 
held by the High Courts of Calcutta (n), Madras (o), Boml aj (/ ) and Rangoon (q), that a 
suit for j>os‘'e**sion oJ land is not n bar to a sul sequent suit for me«ne profits of such land 
accrued due prior fo the institution of the suit for po««cHHion (r), the rra«on given being 
that the cau«o of action for po«‘»o«'*ion h quite ilL«tinet from the cau«c of action for meano 
profits and, conversely, a suit for mesne profits is not a bar to a subsequent suit for 
I)0«3e«sion (») The Patna High Court also holds that a suit for nie«ne profits h no bar 
to a Bub'^uent suit for po«»e"»ion (I) On the other hand, the High Court of 
Allahabad (») has held that a suit fur possession u a liar to a suhserjuent suit for mesne 
profits accrued due prior to the dale of the suit As regards mesne profits accrued due 
sulsegutnt to a suit for possession a Full Ihnch of (he Allahabad High Court (i ), and the 
Oudh Court («r) hold that the suit for possession is no Lar ^^e 0 20, r J2 , sec al«o 
notes to s 11, on p 81 above 

Ftrsl vnt for interest due wnrfer <i rnortjogt, ttrnnl tml fur pnnciped— Mherethe 
principal secured by a mortgage has Veeomt d«e, and the mortgagee ‘ues for interest 
only, a suit for interest alone w ill bar a subsequent suit for principal (r) unless there is 
a separate covenant for the payment of interest secureil m a separate manner, eg, a 
covenant enabling the mortgagee to suo for overdue interest without calling in the 
pnncipal after the date fived for the payment of pnncipal (y) But there is no bar at all 
if the pnncipal had not become <lue at the date of the first suit (*) 


(m) Bantm] v Znijt (ICOI) it IV>m 447 


(P) 

<») 

(r) 

{•) 


ItoxK^andra v toilha (ISNl SS Com I-Tl 
^28? 60 1C 250 (24)AIJ S68 


(0 

<«) 

(r) 


Z<j*r“<rtA“v'’ Dcanlaita (1931) 10 Tat 329 
133 IC 768 ( 31) A P 233 
JUena Avar v Zlnnorit Praia t (1895) 17 A)! 
S33 


(*) 


(ta 5«6rtimania V Aojopyo {15”^) y*!? 

LJ 636 102 I C 187 (2*) AM 580 
- Joiiph (1928) 6 Pans 71, 
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In t llnf‘ t (<»» I * •ifrjU 

in I'llf' *n *■ tn iMr’r'* J*"' ' » l"’l It« 1 •*^'■'15 1 I** !••» I Irv^lf It ar*-! 

1 nlW If ^ un jr»v| ini/TT«l 

<m!i. ff friili Of fiiin -ifwl *nl |rlrTr«|. |j lifinf k •'111 mlffml •mlm; f •• If* 

rijirjtiMiiJ Of lim* imri i J •! f >1 » f lf»* j#ifwij«*l lU «1 7 il « m 

0 »t i( Of jifir> ij<»l «il}i *»• r« I |l•»l wiOm 3 if * w fleitr^ •fKmJ.I !•» 

i-nliO*!! lo ruf f «r «n 1 irl«l«»t In l‘'ll tl <■ fT>f>Tic»r™' •’"’I fn rr^jwl of If* 

rjiif »ri J « 1 1 * nM ft ilfttr^ In t * l‘r'*>sf I ft ftorr n.l •ml In t'f*f«^l of th* 
f-rti,ri}nt nn/f f l,f iMf/n a« 1 1 > • ffff Tf *11 Ix*!*! l|<» < f If * I*»irT • • nryil frt 1 ihftt ih* 
•ooirt I *ui| oriiil I n 1 I*- m»inl«inf«l, ha^in; ti^ftnl lo If * iifiiti'n n« « f Ifii* rule Tfioir 
l*iril'f ijw Ml I \\ f iti « •• O f ( f ft^O-in ihfti ifi* I tftinliff* nfirn Ih* 

1 n>or-oilin;-a vrrf r r>l in»lii<ilfii * |t ••• O * ntna* of ftdk n <liir Oitf *1 lo th* t^ri that 

It f inlrro*! fjt 1 lir^ un{«ii I f >r m *10 ihtn *•% tn >nih*. or that Ih* ihrro j-mra ha'i 
Oaffioil, an 1 Of |inn''i|iftl ftt«» un|i*l1, a>‘1 •* t\lh'r li'V ffmtt JLir* •«*/ f r 
rrn/i*n/i *» f frtttifr J * /Jl» irU Jt /jT rf/f f ** Nol liarfng il(*n* fto, they 

• tTT •fffiarro't fo m in«liljMmc Ih* fooim I »iiil 


0 


Tfi* qu*«u -n cftfn* iij> team liof »rr llioir of ih* I'nry (Vunnl In A***A/ift 

» /'rt/i J/a/(A| TI* nil* (« f<* ttnlotaal from that dfa-i*»nn may f>* *(*(*<1 Ifiuai 
If ft m'lMpap* «|rr.J }iTt>ri<l*a fdf th* imymonl of |>nnoij«a| in I fr)l*Tr*t ia iniitj^niirnt 
fVJi^i/tnn«, ft ruit f<ir * p'rtrm/tl «I*<-rr* for Ih* Intofr*! tlu* i« pn Imr lo ft iulawajuml luit 
lo rmlite th* |<nnei[a\t In auch ft rft** Ih* t«or*u**« of art ion arv iliaiinrt. Ilut If (h^ 
morlpagq In <l*fauh of pnj m*nl of lni*rr*t gir** lli* moflRae** th* right lo train* 
Imih the {innrifMl and lntrtr»i. and Ih* mortjr»jr*c. mion a ilrfault c-rumnp, »»** lo 
fTftliM Ih* intmrt ffvn Ik* pmprfly, ftoronting lo 0* prorMona of 0. 2> r. 5. h* It 
prrcludod from ftficrwanla fuing to trftlii* tho prinniAl «lu*, rrrn though hia plaint In 
(h* lint fuit haa p<irpnn*>| to rr**rve th* light loilooo Th*rrAw>n la that in lucli ft raa* 
th* rauoo of artion^th* non of th* lninr»l — pivr* n*o to tuo forma of rrlirf 

vliich the Cod* praridm ahall nol l•e•pl■t. •*« ihe rxplanatinn tn the Itul* Thnr 
Lonl'hipa oharraoil that if the morfgftgrra in thm fir*t auil rUimed only » p*rtonal rrlirf 
in ra'appct of the unpaid intnrat, their caa* •• vouW l>* on auirf ground " Itut their tlaim 
m the firat suit nas fora decree for Interest rtrortnUj /rvnt Ike mntigngnl pro/i/rfy 


Under the rule explaine<l In the ta>o IViry Council esaes cited aliorD a suit for 
interest has been held to ho a lar to • suit on th* mortgage In some caaea (r), and nnt in 
others (<f) 


f irsl tuil for prvluee jiaytbU under o tnorfynye, second »inl/(*r j)nx*t»tion — A mortgage 
bond prorides that the mortgagor shall pftjr a share of the produce of the mortgaged 
land to the mortgagee e> cry year, and that in default the mortgagee shall bo entitled 
to take posaca«ion of the land The mortgagor faila to pay the produce for the 
year ISOC In 16D7 the mortgagee sues for the value of the produce for 1800, but he 
does not claim possession of tho land as he «as entitled to do under the Ijond This 
suit IS a bar to a subsequent suit for possession on the mortgagor's failure to pay 
the produce for subsequent years The mortgagee ought to have claimed possession 
in the first suit (<) See notes beloir, ‘'Omtssioa to sue for one of several reliefs," 
111 (1) 


(а) {1923)19 I A 0,41 AU 121, U It, TO (SS) 

(б) 


(<) J/»«/ Aan/foy randUltam fiOlO) 6 I 'fk 

(<0 ' ■ ■* 


M 
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Pro} ertief held under fejnirale htks — V plaintiff m not 1)Ouml to Include ui tbo eamo 
suit separate properties held Lj different persons under different titlw (/) But he is 
bound to include m tlie same suit all pn>|icrtics liefd bj tbe wimo defendant though 
under different titles { 3 ) 

DIflerent causes of action arising from the same transaction —Th« 

rule iloes not rerjuiro that wlien scTcral euusen of action an-«c from one trantncliim, tho 
plaintiff should sue for all 0 ! them m one suit What the rule la >8 doirn is that uhere 
there h one entire caute of tielion, the plaintiff cannot split the cau<c of action into parts 
so as to bring separate suits in re«pcct o! those fiarts As ob‘-cn«l bj their Lordships 
of the Privy Gjiinc 1 in Payrina v, £/ina (A), the rule *' h ilirectetl to securing the 

exhaustion of the relief in respect of a cau^c of action, and not to the inclu'ion 
m one and the same action of different caifies of action, rrrn tAoiiyh they an<e from the 
tame Irantncltons “ It was held in that case that a suit ui>on a promiMory note, tho suit 
failing owing to a material alteration m the note, wa.* not a bar to a subsequent suit to 
recover the consideration for which the promi«sor\ note, was given A suit to declare a 
sale invalid will not bar a suit for {in«<iei>sion of the propertj invalid!} sold for the 
plaintiff could not have ashed for |>osses 3 ion until the sale was sit aside ( 1 } 

In Andereon v Kalayirln (j), A agretd to purchase 10 bales of yam from B A 
took delivery of 7 bales, but failed to paj the price of those bale*, and a* regards the 
remaining 3 bales refused to take delivery thereof Garth, C J , cxprc«»«l the opinion 
that a suit by B against A to recover dnmagei for failure to take delivery of the three 
bales was tiof a bar to a subsequent euit by B to recover from A the pnee of the 7 bales 
TheleamedJudge observed that a claim for the price of goods sold, was a csu«e of action 
of a different nature from a claim for damny*$ for tbe non acceptance of goods and the 
fact that both claims arose under the tame eonirael did not constitute them one and fAe 
sane cause of aclian ^rdson J , expressed a different opinion, stating that tho claims 
having arisen under the tame contratl, the cause of action was but one, and that 
the Subsequent suit was therefore barred The opuiiou of Wilson, J , was followed ts 
Duncan v Jet'tnull (I), which also was a case of breach of one and the taint contract 
These two cases show that all existing breache<> of Me same contraet must be joined la the 
samo suit , but they Lave been held not to apply to tbe case where there are separate 
contracts, though contained u the same indrurn'iit (f) Thus where it is expressly 
provided by on indent that each monthly shipment and item shoulil be treated as a 
separate contract, the plaintiff is entitled to bring a separate suit for damages in respect 
of each shipment (wi) Conversely, wheregoodsoreUeliveredunde r separate orders each 
order and delivery of goods is a separate contract, and 'ivesnso to a separate cause of 
action unless it be proved that all tho goods were delivered as under a single contract (n) 
See notes below, “ ife shall not afterwards sue in respect of the portion so omitted ' 


Closely connected with this question is a point whKh was left open by their Lordships 
of the Privy Council, namely, whether a mortgagee who holds stieml mortgages on Me 
same property, can treat them, with respect to the provisions of this rule, as separate 
causes of action, or whether he must bntig one suit on all the mortgages (o) This 
subject has already been considered in the notes tos'C 11 under the heed, ‘ Application 
of the above rules to suits on mortgage 


(/) B\ado Bb! \ Itnm Chandra (1919) 41 All 
683 50 I C 905 _ 

ffl) i/urtiv UAoJa/t(iin(1891)16AlI ItOlFBJ 
(h) (1914) 41 I A 142 148 2610 228 
(I) Bttharlal V Saihidas (1933) 87 Dorn 456, 
{ 33) A B 398 

(l&ftC) 12 Cal 389 ^ . 

(18921 19 CaL 372 Sec also Ilaja Bahadur 
V Bajerrappa (1909) 11 Bom I, U 46, 1 
I C 819 

Yathicanl v Vxlhnl (1897) 21 Bom 267, 271, 


lli 


(») 


(b) Ahaedy Faiir (1923) 1 Ban? 694 .9 1 C 
755 (SOA B 145 , 

(«) SHOopaly PirtAi SmyA (1902) 24 All 4-9. 
29 1 4 118 
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• Omlii lo FOc In rT»pc<i or uni* roTllCT cf hi* cUin ~ T>i» r-ji- Q 

(i,«r« »} »i» * »n)1 hnt Ui*\ fir^ *,n\ »>«• fUtnti'! cnil* m S •ml f'> •^•* n r f « 

|»*ni It) » f O •' rlmm (;) ll <1 ^ t »n^t- fv» *•! I } »• I»»ti f WI •< •11. *• 

I. |Uirt j« r'i«ni«l to il f j’»irt)'T I ir lo tl<* fimjirt f r«irt *o 1 ilo |v'*irii1 

«1 fi ’ll IOC futtli'T IT) It " tn»t1tT (j) tji’^ tj « ft • *■^>1 •• f I*'! ■?> 1 » 

f^iioDih will lr»«T> tin Irt <1 r.1 f 1 (Uli'loti (#) 

“lie shall tiPi altcrwards tu» In leipcci of ihe rorllon so omltiMl “— 
nil- li«r !• r>i>l •loi Ji'l 1 1 »n m « I irl*-Tl*on <*♦ »«<• •r«in (•) N r 1 « it OTni JM 

I r « l’i»ininc li'nti’ 1 > • i*- fn of Ih* j»ir1Jon m « n)i1lo<l , Ifo n 1 « lt)»l Ibi* 

|r*to It tin hwH m >• tfo loitt* *«>'■ f r <ni* f f «wvrf»l ttiitft, r^frtrnl 

to In mil r (T) «1 «1 ■r’* n t f»U’o t . tl>o {v.rll'iti •»< oniitto<| ' rrfrm-il to in tuli r ( 2 ) (f) 

T>i" nil*' ‘sr* !»•• »li»II nil aptrtMtJt lu^ It •! lo* tint ihofTf rr npplr ti|-«-n> 
tli*' •nil* arr •ifntilJ»nomi« urnl rmt •urorMitr (•) ItiJt frarii >nt t«f • «J»r nrr n’onjmi//’tl , 

*n<l • n till" jiT’»iimj'U in th»l •uito fijoil • n tho aamo «Uf, i»rr filnil in lt>*» phl<T » f tlrir 
ntimlnr* in •h'' rnsotor it h<i« t«’rn b**!*! th»t tin* aiiit of thr •tiliwji>i*nt numlrf i« 
lisfToil (ri lint that p^iimption h»* ti'’"^ «lntil»t<’«l anil Ihi* pUinlilT »ni«r«l to rlrrl 
til If h mil »h»ll !■" hri I to Im lurrnit umW thii ful<i (w) 

It tin* Iinrn hoI<l l>\ tlx* (*«ti:titta Ifigfi Cnurt Iful till* ptmonl nilf* In » rato 
tiliorT thrrt* lift* l•’rtl ■ •ml in whirli Ihorr h*« l»fn an pmi»«i n •« *t«* in rrtpret tf 
portion < f a rUim anil a rf/frtr h'li lt(n fia*»*A in that Miit So I mj: a« no ilrrtrr i« |witvil. 
a Micon'i •uil in rr’«}<r<'t nf th<* porti m •<• nmiltiH] ]« not flam'll It follnva frum Chi« 
thtt «liprf a *1111 Irriiuplit in r'«l»'<'t onlj of a port! m of a rail*** of acli m lia« not liorn 
li<*anl anil (lar-iilril, tlx* Court mat at! >w tho pUint In tlio »mt to lo amrnilril lit aililintl 
tlx* omittwl pirtion of tho citim (j) SrniUrh if •«rh a »iiit »• uillnlnmn iimlrr O 21, 
r 1 (2), with Iilirrtt to bnns a fmU •ml tin* pfaintifT maj mrlmlp in the fr('*h amt tlio 
portion that wa* omittoil in Ihr •ml «illMlra»n !•> Imn (y) 

A am ill in rtinix-rt < f a [■irti m < nh a oauM'ot artmn /'»H</iMy lAit *Hif .1 hrintrs 
another tuit a.ainut It in rt«p(ct of tW rrmainins portion of the •amo coumi of action 
Accordmt; to the Calcutta ilceiMon cileil almre neither amt i« a har to the other so long 
as no decree is posNod in either cuit It is open, tlieteforei to A to rectify his error in 
bfinpnR two suits in respect of the Mmc cause of action hi appJiing for leaie to amend 
the plaint in Cither suit bj adflmg the omitteil jvirtion nhich forms the subject matter 
of the other suit, and then Hilhdraning the other amt under O 21, r 1 (1) The Chief 
Court of the Punjab has gone further and held that if m such n case a person is alloiied 
to withdraw either suit with Iilierty to bring a fresh auit under a. 23, r I (2), he is entitled 
to bring a fresh suit by tirlue of Ihe leait granted tn him, though the other suit has 
been earned to a decision (*) 

Omitting to soe for one of several *• reliefs ”—^^here a person is entitled 
to more than one relief in respect of the tame cause o/odion, he may sue for all the reliefs 
or he may sue for one or more of them and rescrie his right ui/A tAe /eoic of Ihe Court to 
sue for the rest (a) 11 no such lease is obtained, he will be precluded from afterwards 

suing for any relief so omitted (h) But if the right to the relief m respect of which a 


0>) CpendKi V Janaki (1918) 43 Cil 505 315, 
47 I C 129 

(?) Subbay (1917) 40 Slad 29J, S2IC 

899 

(r) TenkaUlv /lanja (1887) 10 Had 160 
. (f) J/al»u4v \arji4 (1893) Cil 322 

(0 Haja Saltadur ^Airlal v Ilaj itappa (1909) 
11 Horn L E. 46 lie J19 
(u) I UAu V Aarayan (1868) 5 Brmi n C AC 
30 Au(«iAar V Jajan <1878> 1 AU 050 
Arpdtami V Itama^ami (18S») 9 Slid .79 
(p) iluniy Mola Itam (1894) 18 AU 16 S 


Ohutam fMnmmad v Aup Khan (1917) 
I uni nee no 65 p 237 41 I C 897 
> Petanjiv AMtW ( 1881 ) 5 Dorn 463 

-dW i llaUm V Karan Singh (1915) 37 All 
6«6 30 I C 951 
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further »ujt js hrou^'ht djil not ejwt at the date of the niatitiihf n of the former sail, the 
sub'ieiiuent amt is not birrrd (c) The nonia in a 43 of the Code of I8S2 were “with 
the lea\e of the Court of^laiited before the first heanny” Those wonls were construed 
literallj, and it was lield that lea>c might be apphet] for and obtained when the ca«o 

called on for first licanng and In fore anjlhing had l>een done towards the heanng 
of the suit (d) The italicized worth haie been omitted with the result that the leaie 
maj now be granted of nny a/nje o/rteaMi/ The Jcaie, howeser, must be obtained from 
tbe Court before, wliicli the urigina] auit was pending The Iea\e, if granted, is good 
even if the jxeuni irv \a]iic of tbe relief allourti to be omitted from the suit exceeds the 
pecuniarx limits of the jurisdiction of tlie Court granting the leave {«) 

lUuHrahoM 

(1) Rent and poastsawn —A lets lua land to It for a period of fiie xcars, on condi 
lion that if It fails to pay the rent exery year, the feaae shall I e void It fails to pay the 
rent due for the second year Here A is enlitlcsl to tn« reliefs, namcli, to sue D (1) for 
rccoxery of the rent, and (2) also for possoasion of the land on the ground that the lease 
has become void and he may sue for both these reliefs. If he sues for rent onir, and 
docs not rcRcne his right with the feme of the Court to sue for possession he cannot 
afterwards aue for possession Satbaraya v Kruhna (IBtS) 6 Mad lift Sicnshrly if 
he sues for possession only, and does not rcairve his nght with the leaie of the Court 
to sue for arrears of rent, he cannot afterwards sue for the rent Kaahinalh v ^it'lhoo 
(1014) 38 Bom 444 2S IC 71 

(2) Spteifie jterformrmte and poaseaaion —A agrees to sell his land to il B sues A 
for speeijfe per/ortnanee of the agreement, and obtains a decree It then sues A 
for jxwsMSion of the land Is the suit for possession barred under this rule * Tea 
according to tho decision in A orayonov Anmfosomi (1809) SSIfad 24 the reason given 
being that the nght to posaession arises cotnetdenlally with the right to the execution of 
convevance No according to the decision in Rathu v Bi^dhit (1804) 18 Bom 637 , 


(1020) 5 Lah. L.J 315 3J7 

(3) Possession and apttific performanee — On Ist March 1905 A enters into an 
agreement with B for the sale of his lands to B, the sale to be completed on 1st August 
1905 It IS agreed that S shall pay part of the purchase money on the date of the agree 
ment, and that A shall on such payment being made, put B in possession of the land 
B pays part of the purchase money and A puts him in possession of the land The sale 


B cannot afterwards sue A for specific performance Rangayya v ^anjappa (lOOJ) 
24 Mad. 491, 28 I A 221, with facts slightly vaned 

(4) A agrees to sell his properly to B He then enters into a contract to sell it to 
C B sues A lot a permanent injunction irstnining A from selling the projicrty to C 
The suit 13 dismissed on the ground that such a suit did not he A subsequent suit by B 
against A for specific performance of tbe agreement IS not barred Sardan Malv Hirde 
Hath (1925) C Lah 384, 87 I C 994 ( 25) A L. 459 

(«) Vii*omnarf Tami v Salla Smstt (IMI 
7aU L 3 1201 SI C 689 


(0 Puin V Jth all Ham (1881) 3 All 857 
id) Pettonsiv .tWool (1881) 5 Kom 163 
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Eicrj Ici* to the njJc acajnti iplllilnc ol relief* — O 

I it <1 r M r^h II — s > rnV I'll It- *il»^ l>«i f»> • p^T» n r^t il 1 t tr fi» 

11 »n rfif r»I f jn r'-*!''-'! '•f ll*" »»m«* »* «f • 1l n t it/ f » rf ft# 

1 • »/> f <T nil H I •• »•*»»> t »fl/T««rJ* •>»fr«nrr'lKl^ 

nr t il . • 1 r I'- «f • M *1** r n lh/> f"»- < trn»nt 

tnnjvnilrr 11 ♦'•Ir <■/ It/ r^rwt^i^4 jrr.f^riy h/» f«nnnl 

kft T» uni* • <*f nt4 X • nyftt rf *• »r»;t tht ! i t rf ( owrf To 

tfl« 1 ».»rt ll T/'ii«nrt»pii n •«n»’r tf*l < nl*Io«t in It 3f r (I TJ/* f*H/T nili* 
ni»< I** »T »1 III* » in Mc»“/» * i/« til* tn •rtf*" 1 1 irr »1)<' in f1r»f/>il<*l t frr-n 
1} /• fn i1f* r I” f niVy •n 1 1 1 * n* • «lfitrr rtji* *n I 

«»!/• f II r tr, ff^TT/rf {"vl^rTv in I I f Tlr mnrt»»-rt| r»-rtv m»T 

Ilf mt* 1 nl 1 1 II r/tmp * U •* tx nf n* prrrr rf ay Thf < nil rti'ili* f iTinfing 
It 1 *«lf ■• I \ tntl t infk/rtltitf/i' <* tl r tl •*|-alh»tt|f m rte»fro 

rntrinttiift I** lii« 1 t i*n I n» antll inf crnUinflin l>2rS(/) Thf 

» j I « 11 Ik- r n It • e' f Ilf Tf»n frr «f 1 n pfrtr \ft Is** It niii*t I nerfr 

I»-nt*-|tl»iil .ho^lrllsti*** inArtir*?*^* t > ij Ijt hi* rrm/rf ft it «1 if* nnt 
*11 « > n 1 •) I 1 1 • riaim ig) 

1 ir.1 r II frlrr* nh t h* j>n prrtt on 1 •» Ihr rxti-pli nlnd II r 14 

I ir« t t *1 ] 1\ if thr m rtpaff i* f mor** Jr pn |»tlv If ll <• m rtfifti" 1 •* of t*inM 
* t« n- r »l } 1 1 nif-nt «n 1 ll I* m rtp*?** !■* 1 moT*l l«^ If »»11 Iftlflwm- 1 fn ni rnf rting 

II f TO iifconts »H f J ** nnt nUsioftl lr*\f un Ur <1 2 r 2 ["i) fX) 11 Ihi* i Wlnlifl 
I *■ a cl arpf on the **vf* of * fomj *n\ f r monct Id I In Inirt It therrmpant ani 
ol tain* « m nr> ilccrrr «s»intt the <■ m|>*nT f r llf am tmt nitl ul rr*frTjng Icatp In 
>uf on 1 1 * chtrpf |<*c«nn t after ll 'in*- Ufnet oftlfcompto} rnf rcrl i* cl arpr affslnat 
Up OIT cial \*« pnrp {•) 

2 Ortfer 31 rxfc 0 — Tl r rlTrcl < f tl »* rwlr i* tl at « I err a rn rlc»ecr I a* ol lainptl 

a rfeerr* for taU f tl r m ripacr I j r* l>rrl> ami ll r j roj* rt> >« m 1 1 I il tl b net aalu 

JP)«>pUar« I t aull oicnt t i>av tl r 1 1 rtpafr «lrl t I p maj iul>miiirntl^ n;; fy f r a 


3 JUetnn Agrtrultumli Utt rf Act IB'O (<ia nt tnhd bj Act \\//o/lh8») 
t loA —Thr oflpel of tl o sa d rretton i* to allow a tnnrtgrtjor to »pl t 1 1* remc I r* I y 
proTi Iinjr in effect that if | o aup* tl r morlpapi- for an nreounf 1 r will not li" j rrriu 1 li 
from suing 1 im aubsP jupntly forrcrfcm/rfio i (1) 

Leave to sue.— **er notes above Ifp shall not aflerwar Is sue In respect f il 
portion 800 iiittcd and On im nfo*tpforonoof8e^^^a^rel cfs 

Amendment of plaint — .«lee note* above Ife shall not afterward* ru in i ct 
of the portion so on itted. 

Wltbdcawal of one Of two pending anUa —Seo notes abo\e U *1 ll lut 
afterwards sue in respect of tl e portion so omitted 

Minors — The proswion* of ll is r le apply to adults as well as » li ar< 11 * 
a Ruit Lj a m nor b} h * guardian and next fr end for rent due for 1 J)1 ai II 01 II 
bar a Rubseq ent suit b} tie m nor on attaining majority fortlppitdu f 1 I 
and 100'* Tl o acts of a g ard an in tl e conduct of a au t must 1 e u] 1 I I u I 
showTi tl at tl ej * ere unreasonable or improper (0 or that tl e » 1 or /> i t 
I ot proper!} sifeguar led (n ) 

(/) ln>t rpal v J/eir« Lai (1014) 38 All "M 
"lie 1"9 

(r) '• 

(') 

(T 


(j) ilanhfb V ll 


Ham d! ! n S i 


<f) <7e^n( V Av 

(w) I V "t r » / 
«U« 9 't 
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THF FIRST SCHEDULE 


OfilCi&l Assignee — This nil© merely bars a seconil suit Therefore the Oflicial 
Assignee cannot by nn application to the InsolTcncy Court ask for a declsratn n on 
behalf of the ins( Lent niortgigi r that the right <{ the mortgagee to aue for the principal 
IS barresl umier tins rule (ii) 

Execntlon proceedings — ^The preaent mlc does not apply to proccetlinga m 
execution of a decree A decree holder may therefore i*rc8ciit aueccssirc applications 
for rcaliiing different portions of las dtetee Thus if a decree gisea reliefs for fosttsstoa 
and costi there ts nothing in the Code nhieh presents oeparato and aucccssne applications 
for execution as regards either of them (o) Butin the case of money decrees the Bomlay 
High Court has held that piecemeal escention is not ptrmwsible and that if the decree 
holder applies for cseculion for less than Iht full amcuiit 1 e must be taken to wane his 
right to execution for the balance (p) 

Village Courts — Tli© present rule does not apply to \ illage Courts m Madra« but 
there is a Bitnilar provision in sec Ig of the \it|ago Couits Act (loflSSO) Therefore 
if the plaintiff has obtained a decree in a killagc Court for a part of the amount due on 
a promissory note, he Will be precluded from suing on the notes (pi) 

3. [S 45 C/ R S. c ,o. 18, r. !.] ( 1 ) Sa^e as otlienvise 
provided, a plaintiff may unito in the 
^Joinder oi causes of sc\ eml caiises of Hction agauist 

the same defendant, or the same defend- 
ants jointly , and any plaintiffs liaMng causes of action in 
which they are jointly interested against tlic same defendant 
or the same defendants jointly may unite such causes of action 
m the same suit 

(2) ■\\Tiero causes of action arc united, the jurisdiction 
of the Court as regards the suit shall depend on the amount 
or value of the aggregate subject matters at the date of msti 
tuting the suit 

Scope of the rule — 0 l,r l, deals with joinder of plaintiffs 0 1, r 3 deals 
••vith joinder of defendants. The present rule deals ajth jomder of causes of actions 
It 18 to be read subject to the provisions of rr 4 and 6 below, as is shown by the n ords 
save as otherwise provided (j) It is also to be read subject to the provisions of 
O 1, rr 1 and 3 Tbe frame of a suit may not be supported by this rule and yet it 
may be justified by 0 1, r I, or 0 1, r 3 (r) Rules 6 and 7 of this Order are to be read 
wit-h-tJua-nule 

Cause of action — See notes to B 20 Cause of action 

One plaintiff one defendant and two or more causes of action — 

W here there is only one plaintiff and only one defendant, the rule says that the plain 
tiff may unite in the same suit several causes of action agamst the same defendant 
provided, of course tliat the provisions of rr 4 and 5 of this Order, are not contravened 


in) 

io) 


Saumu Hno v Official Atiigate <19-5) 48 
Wad 703 01 1 1 403 ( 23) A M ll'HI 
Ra4ha Exthen v Raiiha Prasai (1891) 18 



•tOlNUin 0\ rMMS fij \»TIf*N 


4'M 


H ll>»' 'iiiw* r f « i I Ti »r^ •' ill* •.<ritif*i»-cl ||«1 l|i»^ f»nn 1 I*" f’THfnvrtlr tfi«l 

t»ir» 1 }r«- 111 * < « till fr (n jiril'T «» I wn J't r Ii'l * TT '«»■ t n»N 

• ill r l !*• dill in t l-nl Il.f t •)1I in lli^ < f •nli • i’* nn if ^ *r<l 

r nrnl*^ 1 1 tlm firm ij>«l »nii ffirn «l i iVt («1 In fi-j’tn t tJ 1 

X niM(ri 11 n Oi*- ««TKt« » J fir IlfT*- frti^nU f r 

»iin.J t) n drfrn Ur 1 f "f •!l»c»il irfuf f*IT>rTt if »1] lli^ lr»di- n»fl* TJx-rn •ff' I^U« 
tuml » If c HUM 1 1 •'ll n oriili-il In <i>r •ml |1 « > fUf^'l 1l'»l ll'^ »ml »U iil 1 

lir fxTT f TK-d in llir f r»1 |ntl«r /*• t» •nt llr^r- < f •hi'h tlin } Umlifi mirt t 

•fWl l.llrii 't 11 »»I 1 Nc» (UH «illi * *ril U<mrl.«1 n trrinR 

l«i n1\ ll r >«- 1 •iiix^ < I n'li n Vrim^i Jot** in < 1 1 lUi* ' n>* raiiM* 1 1 ■'ti n « •• ihonpl I 

til m Mifli. n »l *•• rr* lii»lh »n 1 1 |i« frUfd ■»!! oty r*ii«n 1 1 »<-ii n «•• 
•II •rrtj 1< !«• f. tij !nil • llh I f 1.1 tmi *tiU nlinati- « t «|ivr««JiflIl nnntiil f«u«r* if 
■/1i n nKnr»mn li UoriWunUi tli* In IkhIh**' «\rl«, • »IiII fiirlluT rrU»»lK n, 
Irtit •!■ sMi •III jivt t< tlm . nn uniirtUinf i<fin'ipl»*. tli»t ll •• Uiftlrn l»\ on tin 

( laintin to pn tr ) !• i-**'' and lli»t no ottr* InmUn •!» n) 1 c n tl«* drfrnd*nt 

llifniicli ll*'' 1 Uinlifl n'^dW»l» rnUrrinc 11“* •f»‘» i f tlw* diijnilr I'rtma facio • rfn f n 

r<iv4'* rj ft 1 1 w rtiHf ^ rr ml iKfit tn mt wrti ittty mmt l-< •n l•/lmJr/'/y fnnnfrlf<l at la 
1*'i' l-'inj in ot>f trn! . Init nhon inn fnili n» than tmrnU throo. 

tiuit firvniii to ni'‘ III In* ftn < tilnr'^iii* r\lon*inn i f tli'* Uliludr pnrn 1 1 tlir nili*" l<i a 
{' niritilT <«) (ii^rnn H«rih, , ••til * Tli<* artion ulrAr* mo •• Almott an •l>ii*o 
< f thr pnir»*M <f thr towrt (r) 


0 


Till* nili* that a }>UintifT mat unit** in (In* aaim* auit M*trral raiiw*« of artioti aeautit 
tlioaamf drfrndant <i«c4 IK t appi) (o •mta for frnt «tnl«T llir Airr» Trnann Art Ilmw* 
a plaintill ranm I Join In oni* »iiit rUiniaf>r arroar* <f rrntif orriipanri anil 
n< n>occufianr\ (lioucli tti<* dtim" tna\ In* airMn*! Ihr »aiiir drfrndant (ir) 

In a canr unili-r tlio Ilonpal Tmanoj Art K of isv* tlx* I’rnj (iwnnl hriil that a 
plaintiff mat join m <in<* amt claim* ajiaiimt a drfcii'lant in rrafn'ct of morr than ono 
trniin* (r) 


Misjoinder of plalntllTs and cnnses of acifon— iWirrr* tfirn* art* two 
or mart jiaxnltJJi and (vo or tnort tavttt of aruoa, the rule anji that “ anj plaint iff* 
hating cautea of action in aliicli (lie) art* jointly intended ngainal the name ilefendant 
may unite such cnuw*(i of action in tlie name nuit '* Hut the rule is to be rta<i 
subject t<i the protimona of O I, r I. The rmuU i* that where there are Ivio or more 
Iilaintiffa and tno or more raunes of action, lliet ma) be joined in one suit if the rl/l t 
to the relief and the cflutea of action ante from the some nr( or IrantarUon and that !!.«■/*■ 
IS a tommon quetUon of law or fad, lliougli thej ma^ not all be jointly interratol frj a'J 
the causes of action Hut if the right to the relief claimed does not arise from lf>r fit'.* 
act or transaction or if there is no rontmon question of law or fad, the plaintiff* •••<, r* 
all join in one suit unless tliey are jointly interested in the causes of action as I'rori'U^ I > 
thisrulefy) SeenotestoO I,r l,“TIienevrIlule,**ill8 (l)to(4) 

U here the plaiotiSs are not jointty tnterested in the causes of action w/iv<' » 
suit, the suit IS said to bo bad for misjoinder of plaintiffs anti causes of a/-ii « y 
to T two plots of land adjoining each other, one of which is claimed by Ji !>< 
poascssion and the other by 5 by advene possession Under the OxU </ ^ 

B could not join together as plaintiffs m one suit against X and Y, i‘,r tU ^ 

adverse possession by A would not be evidence of adverse possessh/o it 


(f) /rW/tr«aAr6 T CAodtit'i (lS8i) 8 Bom 816 

(0 1100311 Ch 410 

(u) 119031 ICh 410 I* 322 ivpra 

(r) lb , p 427 

(tfj Japannat v Torr <1905) 3 J J 610 
Uira La! V ilofi Lai (1921) S_ All 1, J 


68 1 A i’K. xi 
ei« (231 A> 
Of) Jtam-^ra j-av ^ 
t-»l Ill.lJ:^^ 
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THE FIRST SCHEDULE, 


\iceicisj{z\ Thutxuldah l/f <he cw Under tlin OkIp where /i»c plain 

tiiTi (Kiitrrtct srparatciv t'/ hell lotJnft iJrouph to the same defendant, they cannot all 
jmiHi 111 •suit { rdsni-isesfiirhreacliofthefiaecontractsfa) 

Procedure in case ot misjoinder of plaintiffs and causes of action.— 
Ljidtr thi { >i!c nf !ss2 when n plaint was prCicnted which was bad for nii»jomder 
f pljiiintT-. and <• luso < f ttcliim, th'' Judge to whom the plamt was prrsenteij might 
rtturii It { rammJraent under* '5*1 If the plaint, ha\mg been retetned for 
ainendmeiU was n 1 amendt <l it iniglit be rejected under a, 51, cl (d) If the defect 

w is n u ri need wImh the piamt van prc“cnted, bat wan bniupht to the notice 
f >he < mrt ot a liter Mage the Cowrt might frrant Icare to the plaintiils to amend the 
jlaint witliiii a time li’icd h) the Court, an«f might order that if the amemiment avas 
II ! inadi Within the time prescribed the auit should stand diirnKscd with costs \Miere 
le \ e t ! amend was granted the plointiffa had ti> elect as to which of them should pro 
c ( c il With the «uit and the plaint had then to be amended bj striking out the names of 
til tiler ptiniida and making tonseijuential amendment# (6) At the same time liberty 
w i« i.u< It to thi deftndant to amend Eh written statement to meet the ca** of the par 
t 111 ir plaintiff w ho had elected to proceed with tiie suit {e) It was abo held in some 
t lie-* iimler that f t«U that w here a ««ii was bad for misjoinder of plaintiffs ond causes 
f KtKin it was not proiter t<» ilisniiss the suit wilhootgieing the pfuntifl an opportiinitv 
1 1 amindment {d) If the suit was dwmiaxd and the apjaaled, tlie appellate 

C-turt might set aside the decree and remand the ease to the lower Court with a diree 
tiun to that Court to return the ptwnt for amendment («} As to the proecdiire to be 
fdlowed under the prcsentCode.src notes tor » below 

here the defciidsnt objects to the frame of a suit on (he ground that the suit u 
bad for mujoinder ot plaintiffs and eaosea of action, but the ohjrctioij is oi erruied, and 
a decree is piMJerf /or <A« plaintijfe and the defendant appeals from the decree on the 
ground (hat the suit ought to ha\e been held to be bad for misjoinder of plaintiffs and 
oauacs of action, the appellate Court, if it found tl<er« had been such a misjoinder, should 
not interfere with the decree, unlesJ the WMjoiBder has nflectcd the menu of the case 
This u the effect of the provisions of 8 Offoflhis Code, which enjoins infer oho (hat no 
decree shall be reversed or substanlisiij varied in appeal on ncrounto/any tnder 
o//Mr{(e«or cflHSM of tidion, where sucli misjoinder does not affect the merits of the case 
The italicized words are new They di d not occur in the corresponding a 578 of the Code 
of I8S2 They have been added into e 9'J to super^de tfie practice fofJowed under the 
old Code Under that Code, where a decree was passed for the plaintiffs m a suit involving 
a misjotnder of plaintiffs and causes of action, the course adopted by the appellate 
Court was toreirrse the decree in appeal, and reraairf the case to the lower Court with the 
ifirections to that Court to return the piaint to the plavntiffs for enaendment, so that fhe 
plaintiffs might elect as to which of them should contuiue as plaintiffs in the suit {/) 

’ rj T,t'» Tvi ffj cavises of 

« ut the practice 

• (^) The effect 

r the ground of 


(i) 

(0) 

(6) 


lyarrt V <1511) 3* M»<1 55 CIC 

“jelcjv 

472 87 1 C 415 ( 2W A B 312. 

'Intiiie ' Atfireu’ (1907) 84 Cal 6jC 

J a/ejol V romifU 30 

2^8, zl'ii) AirtA Chhowra (tW4> 2« 

'arUwl AU!l3 

etaril/rl T Sotfu t'.a’i’ Uail) 15 Au. 3«0 

SsaXja V U8*3> 8 1^ 

Zii.Uhnn LdI V Koda ruita C1803) 


15 Ail 3»0 

<f> 


..♦U 

(j) r*injjjl V ruimdot (1902) 23 Pom 

*t JI sag Jfoi w-» oirndra v A>ul 
CAsiKffn (isgi 24 tat 540. nt p 644 



JoiNuri’. or rAfMA or actios. 




Tni»j'’>lfnl T « f I !**• •T><1 r r( <kH n •fi<l r »•»> O.*' I f (’« ’ifl 

*• • a* ijrrir tin'I'T ill'’ f 1 1 C'.'il'*, lli'* inl»/ li»» ar‘’»1<’«I ll** ni«-fi1« • f ll-'’ fa*«" 

Misjoinder of (Icfmdanl* anl of action — " at'’ 

afi'l of faofr fyiaM* tj «//•« a. ll»o fiilo aa** lli »1 ll»* " fi’ainll'* toar nr ilo 
In Uio Mtro »'iit •'i-rral ratiMa f f a/l* •»! aram*' *!•«• aaioo itcfrn'lanT* ynrf’v ' 
Inlrrrat in ilif mam n> ia«»r<l li\ lli" lilic*l> •« l« a r m prrfrdfnt to ll** 

j ’it)<W rf wirra] ratiara «f a/lim afalnal aoTfral «l'ffni!»nl« ‘ (A) If |Ik> ranw-« ff 
aril inaJIfT'-'l aro an«l tl»f «lffrT>'Un!» aw am tt-il af a'/*, tfrf *'111 »« Irft'l f' r 

tnl»; iinilfT « f *1' f<-n<lani« an<l <aii*o« < { arti m. af>«l »• to»}m trail* tttnnt (■) *• Tf-frr 

U no pm\i»i m In tlif C” xl* all amc rati«o« of arli n arain*l itnltnrl wt* «if dr frfi. 

tiatita. that l« to aa*. ranto* t f aotjon If* «l«irl* iho tif ffUflanta aw arrf nil j xaffjr la/rrrrf'i/ 
to la* imiloil In ono anil **(j) Tin* rulo. Ixiartrr. I« 1« la* Wail aiil jw J to IIm* |>ni*l>i >na 
■ fO l.r n, *• iiirh wla’oa 1 0 j <m<lor I r tlrffnalanla. Ilftiw fan or mow ilrfmiUnla rna* 
ia* jninoil aa jiartloa in ono ami, tli luch lltotr aw tao <ir mow raii>oa of art Ion. prornlrd 
llio nefit 1 • tl'** wlirf fliimotl ariia'a Ifi.m tlx* Mtof ofi or Ima-aor/t m and ihrw la a 
cntnmnn f arffion <f fifto or /iff , and tin* i« a-> alllxrtif I) llii*> ma* not all la* Joiiitl* 
Inlowalod In all tlio fatiaoa of aril in. Hut if Iho ri/ftt to llvo wltrf rlaimrd «!r<4 not 
anao fr>im (Ar antiif af< or (rtfariflioa, or If titrw la* no fotnwoa ^nfrftoti o/ /<lir or fiifl 
thr drfrndanta canni t all la^ Jolnrd In ono *uit unlrau* aw jotnlly tH/rrrtf/if in thn 

cauai'ii of arlmn a* jifiildod |i.T till* rnlo (f) J’aw notra to C) 1, r. 3, " Srw lltil'*,'* 
ill*. (4). ('*) and (fl) Tho follciamc aw Inatanow of ra«o« In ahlrh it «aa lirld thtt lh<* 
auit «aa (i'tdr(irmi>joind'‘rof dffrndanlaandrauwaof sriinn t 


0 . 


.Vuifa Aff f Iff Vf mylliftruyu* 

I Jl atrwoa In aril crrtaiii lAtida to A. A aura /fand a llnrd p nxiii foil llio aarrn cut 
that /f WM Milling! to (lir tlwd < f aalr, l>nt aaa iiiinlilr to do ao, ita i held {airaw 

aion of the title dooda undi r a falar rlAlm of an wimtaido lim t)ii> tAn*l< and n fnacd 
to part *1 ilh them Aa acainat It, A rlaima a|a rifie ]a rformanw of tlie contract, and qh 
npatnat C he Mka fur a tleclaration that he liaa no Inn tt|>-’n the hnila and for dcli*rr> 
( f the title ilcedA The amt in ba<l for inujolnder of defendAiilH and caiiaea of action 7 he 
tuo eaunog of action are entirel> iliatlnet the) do not nriw from the aamc trnnaaction, 
nor would thr ir trial iniohc anj romnion ijueation of lau or fact Z.ucAu»Mr^ * fntulln 
(I&SI) 3 Boin 177, followinc /)« //ovi^Afon a. JI/enry(]Jt7C) L.I( 2 Ch Apji UiO, iliitin 
i,iiinhid in AnAAn/i^rorni > iSundtrapfiiyyar IK ^Tad. •!]’> 


The luW in De Houghton y. Monty Bnd LveLuniMy \ /nsw/fn in that if on tlu fico 
of the plaint, or of the plain till a caee, it aj>|H ar« thatnthir<l jnirt), who wat not n p irty 
to the contract upon wliieh the auit was bmucht, had a dttltnrl inferret, Liit w hicli interest 
IS sought to be declared null and \oid u|Nm aoine equitable ground, such a claim against 
the said third party could not be made a part of tlie auit In the ca«e of De Houghton. 
V, Monty it was admitted by the ptaintiff that thew was a convejance in faeuur of llfoncy, 
but it wan said that that conveyance was executed under such circumstances as would 
make it a voidable one , and in the case of LuckutMty r f'azulta, it was clearly admitted 
by the plaintiff that the third party, who was not a part> to the contract, had a distinct 
interest ” {/) The case la different, however, where A (purchaser) sues li (vendor) and 
(7( vendor's benamidar), claiming specific performance against Zf and a dcclvration against 
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THE FIRST SCHEDULE. 


ties tersa (z) TIih would nho lx* the wntlcr thw OxJr .««imilarb where fi^e pliin. 
tifTi contract separately to sell cotton, tlioufih to the same defendant, they cannot all 
join 111 one suit for damage? for hreaeh of the file contracts (a) 

Procedure In case of misjoinder of plaintiffs and causes of action — 

Under the Code of 1S82 where a plaint was presented which was had for misjoinder 
of plaintiffs and cause of action, the .fudge to whom the plaint wa« presented might 
return it for amendment under b 51 If the plaint, having been returned for 
amendment was not amended, it might be rejected tinder » 51, cl (d) Jf the defect 
was not noticed, when the plaint was presented, hut was brought to the notice 
of the Court at a later atage, the Court micht grant leave to the plaintiffs to amend the 
plaint within a time fivcd hj the Court, and might order that if the amendment was 
not made within the time prcserilied, the unit should stand dismissed with costs here 
lease to amend was granted the plaintiffs had to elect ns to which of them should pro 
coed w ith the suit, and the plaint had then to l)e amended hj striking out the names of 
the other psintiffa and making conse^jiiential amendments (b) At the same time liberty 
was gi\cn to the defendant to amend his written statement to meet the ca«e of the par 
ticular plsintiff w ho had elected to proceed with tlie suit (e) It was al<o hi Id in some 
eases under that Code that where a suit was bad for misjoinder of plaintiffs and causes 
of action, it was not proper to dismiss the suitwithautgmng the plaintiff an opportunity 
of amendment (d) If the suit was dismissed and the ; ImnhJ^s appealed, the appellate 
Court might set aside the decree and remand the ease to the lower Court with a dirce 
tion to that Court to return the plaint for amendment (e) As to the procedure to be 
followed under the present Code, see notes tor 7 below 

M here the defendant objects to the frame of a suit on the ground that the suit is 
bad for misjoinder of plaintiffs and causes of action, but the objection is oierruled, and 
a decree ts passed for ^^e ptainhffs, and the defendant appeals from the decree on the 
ground that the suit ought to have been held to be bad for misjoinder of plaintiffs and 
causes of action the appellate Court, if it found there had been such a misjoinder, should 
not interfere with the decree, unless the misjoinder has affected the merits of the case 
This rs the effect of the provjsions of s fW) of this Code »ihich enjotna tnler oha that no 
decree shall be reversed or substantially varied in appeal on account of any misjotndtr 
of parlies or causes of action, where such misjoinder does not affect the merits of the case 
The italicized words are new They did not occur in the corresponding s 578 of the Code 
of 1882 They have been added into s 39 to supersede the practice followed under the 
old Code Under that Code, where a decree was passed for the plaintiffs in a suit miolvmg 
a misjoinder of plaintiffs and causes of action, the course adopted by the appellate 
Court was to reieree the decree in appeal and remand the case to the lower Court wath the 
ilirections to that Court to return the plaint to the plaintiffs for amendment, so that the 
plaintiffs might elect as to which of them should continue as plaintiffs in the suit (/) 
buch a course would not have been necessary if a misjoinder of plaintiffs and causes of 
action w as an irregularity such as could be condoned under s 578 But the practice 
referred to developed as the cases were against the application of s 578 (y) The effect 
of section 90 is to preclude the appellate Conrt from rerersing a decree on the ground of 
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HU » K* fJnTK 1IT1 IfT O H •xl'- tinW* tW ii*l»j in<!»f I •• •(’<<1'' ! tf-x r-rrit* ’ f ifx* f»ir 

Mli)clni1fr of rtffctidanlii an 1 Canada of action — " ^ ^ 

«fi 1 fim rtr nnrr rJtwtt t n f nit tfi- foV* ••»• tt «i lf>" | *ifi!|'f mm iinil*- 

in Ilf «»trf • 111 r»ii»''« < f » 1i n •r«in<t •»m*> jmrlfff J n%i 

inl»T^l in tJ x Tn»in m«n»ii ri» I > n i« • t n'lili n do 

i irxjxf ,} timT*! rKti^n* <1 n «>ff<-n«}*nl« (A) If Iho rf 

iK-i« xj nn lll-'cl frn i* ffxJ »»/» |jx>«iiil i« l.*<lf r 

fni»j in Irf • l»nl« «n I f*ii«r« • f *»li fi •ml i» »'«*//i/‘jfir.iu (i) Tfrft* 

!■ n < pn t n in tiK* ( • Ir ill nine ^irf tut i»iu^ • f n ifsin*! »''t« > f alrfi-n 

<Uni« italMl »i>x t » > t ■>'1 1 n in «)ii li Itw' iinl* •rr* nr/ nIJ j mrty tul'irtU { 

In lip «niln.l in « nn nil I TJ i« mV h •fxnt U t» fV4 I »ill jrrt In Ifw i*mvi*i n« 

<f (> I r 1 >1 rrlain* I j in Irt tOrfrnl»nl> Ifrnrr l«n nr rm rr ilrfrn'lAnla mar 

fa* J innil a* jiarti -am r r » lit ll> i ;)> tlir-fa* arr t«<i < r m< ta* raiiam nf aril n. proTiiin] 
ihn nrM I tim rrlirf riaimrxl anar^ fr m tin pimr lift nr tntnmrlmm an>l iJurr ia a 

rornmna ^ar/fi n / Iim- nr fifl an I tl la la a> altli nch IIm*! mat tint all la* J mill 

tntnmatn 1 in all llm raiiwa t f acli n llul if tl r fljfil In I hr irljrf rltimnl il ra n t 

anw fr> in (Ar mmr n/t m Imaanrfina < r if tlmn* !■* no r> mmna fv/ifma nf Intr nr fnet 
tVir Orlrn'lanta ranii \ all Im j innl in nnr auit untr«a thrN an* jnialiy tatrrr'irif in IIh* 
rauana f arti n aa |>riM«lr<l I ^ tliia rtilr fl) Va* n Ira lo 0 I, r Nrw Ilnir, * 
ilta (4) < •) «n<l (f) Tlir f 11 lains arr {naUnrra < f raara In whirh It Maa hrM tliAl tie 
auit aaaliaiifi rmi*j iin<lrr< f ilrfrmlantaanilcauarai f arlmn 


Sui/4 A/ff I » fa* muf/i/itrinMi 

1 fl B^na a in aril crrtaln larxlato A A aura j) am) a Ihirt) |» ra> nf. ■ n ihr atrrn rnt 
that /f MM Millins In riiriitr ll r <lr< il • f aalr I III Maa iinal Ir 1i> iln a< m 6 hrhl p aaca 
aion ( f tlir titif* iN<U <in l< r A faUr rtatm < f an r<)»ilal Ir ?irn u]>r>n 1} r Innila Bmi rrriiw'il 
t<i part Mith till ni Aa acainat ll f < lAima ajacifir p tfi.rmanrr of llir cuntrACt, anil iw 
nciinat I Ik Anka f r a ilKlarnti m that Ik Iim no Inn ujon the tnmia and for ilclitcry 
(fthrtitli (Icrila Ihr amt la liAil for rniap Indrr « f ilrfrndantH and cniiaos nf ortinn Tin* 
two cAUara nf acii n an cntirolj diatincl ll<*) do not Bciao from tho Bamr tratuiBrlK u, 
nor Mould tlidr trial intohr an) romnion <]uration of law nr fact j^ucilxmary \ ^n*id/n 
(l8SI)0l)3m 177. (olIuMing //ovyAton \ 1/onry (I87C) L.lt 2 Ch App IGi), di-itin 
(.uiahed in Krishnnnivini x >‘?un</iTnTp/aijry<ir (IR9'>) IR Mad 415 


The rule m />« //ouy/i/on V l/onryand /vrfum^ry \ >a nf/n la that if on the faro 
of the plaint, or of the plaintiff t caw , it app ara that a third part^, who waa not a pirty 
lo the contract upon which the suit waa )ir«>u|.l)t. had a dialmrl inirrraf, hot which iniercKt 
IS sought to be declared null and \oid upiit aome irjuitable ground, such a claim against 
the said third part} could not be made a |>art of the suit In the cose of l>e lloughlon, 
r Jtontytt nasadmittecf fr} thcpIatatifftM there was a eonceyance m /aiotfro/ ffonoy, 
but It was said that that conicjance was executed under such circumstances as would 
make it a voidable one , and in the case of XvrXvnwey r la utla it was clearly admitted 
b} the plaintiff that the third part}, who was not a part} to the contract, had a distinct 
interest <f) The case i4 different, however, where A (purchaser) sues B (vendor) and 
C (vendor s benamidar) claiming specific prrfomiance against 21 and a declaration against 
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C that C H a mere benamnlar for tliere the two defen'lant^ are identical and here is 
but onn cause <1 aetion and no rn«j<lndcr Vottin! LnU v Xo?/ (1SS4) 10 Cal 

1061 I0u5> lOrj 

2 S?%cn ihflcrcnt aalt manufacinrers enter into ae»cn lUfTercnt crtntraeti «ith A 

to manufattiire silt for A and to deUier rt in hia factory A, alkging tl at all the Mien 
pecsons had failed to dcluer «aU aeronling to the terms of the agreement with them 
brings one suit against them for a ilerire that lliej nught be directed to dclirer the salt 
to him The suit ii bad for multif&ri>asneiM for the breach of each contract girea rise 
to a dislinrt eau«e of acti n and no one defendant is interested in am of tlie causes of 
aetim arising from the breach of eontracl wjth the ither tlefetidanla v 

Aodir dmino/ (IK It) 1? Mad 168 

3 f and B at Madura enter into an aereement to caret on bus inees in partnership 

at Silangoor and the> send C os their agent to hilangoor to conduct the buoiness there 
A alligmg that C had failed to carrj out bis instructions and to furnish aecounfs and 
that B was colluding with C sues IS and C claiming on of partnership as ag'inst 

B and damojea for bmch of contract as agent as against C The suit is bad for multi 
fariuusness for th< re ore two distinct cau<ce of action and neither defendant is liable 
in respect yf the lausc of action against the other MuShnpjta v Vvttiu (ICdt) 27 ^fad. 
80 See this ease cimmentcd upon in yliyoMuroi t Vu^omoif Verro (J{)05) 18 Mad, 
L J i3s ’43 244 

4 A j int Hindu fanuli consisting of 3 members t B and C owns seseral pro 
pertiea 4 agrees to sell hia ehare to P A fails to eseeute the nrcMsarv mJp deed P 
sues 1 f r apecidc performance and includes in the suit a tiann for |>artition and pos 
sesnon igamst all the membera of lha family naroeh A B and C The suit is I id for 
misjoinder The claim for partition cannot be joined inlh tie claim for specific perfor 
mance as at the date of the suit the plaintiff had no right to sue for partition not hanng 
vumpleted his title by a sate deed \\ allis C J said The other members of the family 
were oo parties to the alleged contract and therefore were not i>roper parties to Ihs 
suit in 80 far as it is a suit f >f specific performance and it would in my opinion le a 
distinct hardship to them to force them to defend a suit for partition which would not 
be if the plaintiff failed to proie liu contiact Aanyayyn t SuOramania (HH7) 40 JUd. 
305 41) L C 429 [F B]. ilb (I) above 

In ilh (1) and (3) what were really two suits were combined into one In i!l (2) 
what were really seven suits were ututeclio one suit In all these cases it was held that the 
suit was bad for tnisjaioder of defendants and causes of action The rcnion why the 
Jaw forbids a joinder in one suit of distinct causes of action against different defen innts 
each of uhom n vncomectcd iciM Me cause of arttoit agninM ike olktTj may thus be stated 
in the ivords of Peacock CJ (m) Such a joinder complicates the 

case before the Judge, and renders it catteedmgly difficult for him in dealmg u ilh the case 
of each defendant to exclude from bis coosideration those portions of the eixdenee which 
may not be admissible against him though adnuseiblc against one or more of the others 
Moreover it is vetatious and harassing to the different defendants Such a procedure 
renders it almo«t compulsosy on all the defendants to be present cither in person or 
by tbeir pleaders, whilst the case is gcMog on a^inst the otters in respect of matters in 
which they are not interested and, moreover it « harassing and inconvenient as regards 
the attendance of the witnesses of the several defendants as it renders it necessary for 
the witnewe'i of each to be present, and to be defamed whilst the case of the others is 
being heard and determined tot fnrthmllnstzatioDS, see notes to 0 J, r 3 under 
the heads New Rule and Severally 

(m) SlOJU Tam Texan v I, ehmua (186*) 8 W B J5 
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in: 

rrocrdBrc in c^*c of noUlfarlocinc«t that l». nlajoirrtcr of rtcfcndanti and 
CJUJCa of action. I p W tl <* •f^rr » j4*mt »»• •fiKh *M 

I »d mi*; IP JiT rJ tl frn !»«*• »n<1 t f •/<»r«n ll-*' .In »}i m iK*' f Isinl 

»M mi«l t trliiH) jt I'lf tin l<-f • VI 1 1 Ih'* ( Ikinf I »Tjnc 

fritirrM f T i>n)*^ lm*Til »»« p ! unKti l^*!. •! n»»cht I*" rrj'^lpil «in I'T '*1, f1 (<1) 
If t><* ‘W'vt «*• hpt nniif^l |t»inl «*• |«ri-«Tilpil. Itit »»• I miisht tn iHp 

pn1ir«* f f Ij *• J «rtjrt Mt « UUt »t*rp t)p tlu^M. Pti I he •pptH'4lK>n pf the f UintiT 

(in 1 m •u'li tf-rm* lo »»*•«• »• the (Vmrt tbmtshl ftpr^f, I«*nnil ll e | Umtid tn Pith. 
<5r»» from lie xnt aeamii (fow •fefmKnl* •}« •rre tin! in1efr«le*l fn the raii*e pf 
#rii m in < f »hi'h fe e!»^e.l to propresl sn I fr*nl leatr In I iinj * frT-«h etiil or 

»ait> nrK’n*! Il em <n I [Cl £.1 r I) ( r «1I iw the p'ainlifT In Atnen I the }>lAinl i \ »tnl!n;* 
out tie n»me« cf il i«e clefenUnt* «nl cn»linff pnn»<^netitj*1 •mefii|ment« Wlere 
Imie to nmen 1 ««• rr*nieil to lie |UinlifI. anl the (t«inlilT ilhl not kmeml vilhin the 
time fi»e.l I A tl e t ourt HP ! the »uit »»• ilt«iin««e«l. the »p|a<ll«te {'•Mirt mijht c< nfirm 

II ederrre if it f niP 1 1h»t the Pint «*• inultif*rv>u« (n) Ai In the pmceifure to Ip follovni 
un ler ll e ( rT>«efit t ^xle, ere note* to r 7 IpIow 

W I ere ihe defeniUnt* o1 ject to tie frame of * »tiit on the pfoimil I hut the Pint h 
tniihif^ri lU" I ut the ol jeelion l» orerrulepl, *n«l ft Jrftff i* pufnt J>r Ihf ffiinttjf. ftml the 
defen UntP apiieal fmm the deerre on the irmund that the PUlt oti^ht to hare Ixm held 
to Ip muUifanou* the appelUfe (uutl. even if it find* the Puit to |p mtittifanon*. phniiM 
not interfere »ith the derree. untoM the piipjoinder ha* alTecleil the mml* of the eA*e. 
TTim « Ihe effect of « (M, fthieh ifecfaie* tntrr atm that no decppo ehiff Ip reicrioif or 
■ub*Untiallj railed m appeal na neennal aj aay tnxtjomdtr o/ porfie* t p tau>f ff arlim 
where fuch mi«jncnder doee not affect the fnent* of the cA*e Tlie wool* italicized are 
new The\ di 1 not occur m the correppnndine * 5"il of the Code of IMJ Tliea hare 
been m«erteil in a O't loPup<*P*ei!e the |itaftieefolloueii h\ the Court* under theofd Code 
Under that Code «hcre a decree va* |M**e<l for the {taint iff* in a Pint uhich va* I ad 
for muUifanotiinea* the courv? adnpteil l»jr the appellate Court «a* either lo rtrtrte 
the decree of the lourr Court and di*miM the | lamtilTa puit (p). or to *ti*tam the decree 
of the lover Court aa aKunat a fiarticular act of defenilant* m reepect of the rnu*ea of 
ftction in vhich the^ were jnmtl} inlere<ted. and grant porniKSion to the plamtifT to 
withdraw from the auit again't the other dofendanta with liberty to bring a freah auit 
or euita againat them (q) Such ft courae would not haao been neceaaarj had the Court 
held that a miajoindcr of defendants and cau*ea of action was an iiregulant} auch oa 
could be cured by a C78 But it waa held tliat the aection did not appi} to a nii*joindcr 
of this kind and that cren if it did applj. the roiijoutdcr should Lo reganled as a defect 
that miMf slicct the merits of the case within tho meaning of that si'Ction (r} Tl e in 
sertion of the words * on account of any misjoinder of parties or causes of action in 
s 99 makes it quite clear that tho appellate Court should not interfere with a decree if 
the only objection to the decree is that of multifariousncss, unless tho misjoinder has 
affected the merits of the case 

Two or more defendants and one cause of action — Erer^ case of multifarious 
ness presupposes more thin one cause of action Hence where there is only one cause 
of action there can be no multifanoosness 

SmU hel I not to be mvUifartout 

1 A alleging that his brother B mortgaged h« (d’s) share in his father s property 
to C without his knowledge and consent, and that C was in piosscssion as mortgagee, 


(P) ■ 


(«) GanrfAi/nlv /lAatrad f (1801) Ifi All 
270 2S3 

M CdspaAi lal v Khniratl « nuA (IROI) Ifl 
AU 270 28S Aonniiini/iV Ad /ic (IMllI) 
17 IS* 170 ^/KlAtpfm V WafAa 
(leOi) 27 llnil 81' 81 



498 


THE FIRST SCHEDULE 


1 sues B and C for a declaration of title to hw aharc of the property, and for p(»s«e<sioa of 
the share The suit h not bad for multifanou^ne^Sp for there are not two causes of adion 
hut onlv one, namch , the mfrinpement of ^ a ngbt of ownership hj B The mortage 
and dispossession are both acta evidencing the infringement of pi s right ImJur huar 
V Oi/rFrasod (1889) 11 All 31, pVarAar //uMin (lOrtJ) 24 All 358, Kulrn 
Janr B<tm Ba!i (11)08) 30 All SfiO 

2 A sells three properties by private contract to B After the sale to B, all the 
three properties are attached in esccution of a decree hold b\ C apamst A, and they am 
sold in execution to A i and F, respectively A suit by B against A (the vendor) C 
(the decree holder) and D, F and F {execution purchasers) to set aside the execution 
sale IS not had for muUifariousnesa Haranunlv Prosunnn Chun/itr (1883) 0 (.al 703, 
Qunamiy /tnia f^AoMR (1878) 1 All 655 

A off — fn the Calcutta case cited alioae Garth, C J , said " The plaintiff has but 
one object, namely, to establish hia private purchase as against the claim in execution , 
and the defendants, who contest his claim hnve but one defence, tehieh ir common to Ikem 
all 112 thnUhe plinnltff’e piirfhaie iunmli I 

Unnecessary parties added as defendants — hem persons who arc not mces 
sary parties are joined ns defendants, they should not be reckoned as parties m consider 
mg whether or not the suit is bad for multifanousneas A, and B are two eo sharers 
of a ritlage A and B sell their respectne shares to C by two separate deeds of sale 
D, alleging that he is entitled to pre empt the property, sues Rand C for pre emption 
Here the suit is not bad for multifariousness for A and B being vendors fhea are not 
necessary parties to a suit for pre emption The suit is really against the vendee, C (a) 

Suit for ejectment by real owner against holders under derivative 
titles from a trespasser as the common source — In a suit for possession all persons 
claiming by derivative titles from a trespasser as the common rource mar be joined as 
defendants A obtains a lease of a piece of land from B, and enters into possession of 
the land Subsequently B, ignoring the lease lets the land m separate portions and 
by separate teases to C, D and L A sues D, C, D and L to eject them from the land 
The suit H not bad for multifariousncss Ip this os in every action of ejectment, there 
IS but one cause of action, namely, disposseMion It is immaterial that C, B and B claim 
under different lilies The title by which they claim forms no part of the plaintiff s cause 
of action (0 The case is different if the defendants do not all claim under the same 
trespasser, and the plaintiff does not allege any joipt action or community of interest 
Thus if A owns lands, and he la dispossessed of one portion by R, of another portion by C 
and of a third portion by D,A cannot bring one suit for possession against B Cand Z)(«) 

Where two or more persons conspire together to commit a wrong or 
to commit a breach of several contracts entered Into with them separately 
by the plaintiff, they may all be joined as defendants in one salt — 

The reason is that the plaintiff has in such a case but one cause of action against all the 
defendants namelv, a conspiracv to do the act complained of Thus if m ill (2) on 
p 496 above, the seven salt manufacturers had conspired together not to deliver the salt 
to A, A could have brought one suit against them all Similarly, if A and B consjiire 
together to assault O, C maj bring one suit against them for damages for assault (t) 

Jl Bom 203 1 I C 120 linihiMth v 

(a) 

(s) 

\ 


I mrbansy j'oM lioio) as au i* si 

V C 735 Piaraltamv A«5e3alA(I924) * 
\^h L J 319 82 1 C 60 j iHyX B 



joiNhrn or 


40n 


l i«m ll** I'TiTi ijV 'tr .! Ar^rn’t // f r prf*««-».K-n r f r<-ri«{n C 

Ut >• In »>l kIi ►'■ Ti» ! » 1 •*>'! imurr* •«€!)} K’. frr>^T>* tr-m. yy 

I in'^l I'r'Oft lo l»vji ,! fui e | n •rO rM lo p»v ll<* rm! lo I im. it «•« 

I f 1 1 1! »l t Mif? 1 i' in If •• t*Ti*nt* tn rn^ »tnJ f r • cWUmlK-n of |ii» 

f ft jFrj'-t»r\ Mr! t tr* il«* Ut <1« («■' |l«t till I** ! nnuht if tfTP i* no 

r<!' »i'nfrrrTiii m*t ■<■« l^tmrrri If-** (r) 

Two or more pUlnllfTs. iwo or more defenrtants. and two or more 
cantos of action —In rttffi « tl** mu*! inlrrr«tr<| in tlm 

I I Kftj m »n I li •• <S'frn l*Ti1« mu*l !■* j^nlty inl''fT«tr<i in Ihr of »ftion 

■ni" rule »»v-» Vnv jUinti"* I »t>nr e«M«e« < i art Km in «hifh tlier an* ft^ntly inter* 
e»lM acair^t tl *• »»me liefrri l»nl» } <trlf¥ mar unite eiKh rau*«-» pf aelmn in the kame 
rint If tfe |I{iinti''> are ri< I f-mitlly inlerr*le<l in the miiae^ of arti^n, the ruit «il| 

|«> tiiwl fnf mi*}^in Iff «f |Uiniif*» and raM*e* of artmn If the |UtnlifT« are jomlljr 
intcTe»letl in ihe Kcirral raiiMx i f aelt»n. Imt tl e ilefetxUnla are not, the ruil will I** KvI 
fc r multifan ti-ne** \n | if rieifl rt fl e ilaintifl* nor the (frfmiianta art* jointly inter 
»-te«l m tie rau‘e« « f aril m, the »nit will I'e littl for a iloulle mi*join<!rr, namely, mw 

I ml'r ef (lamliff* an'l raii^e* of aetKm an I fni«join«ler of defrniUnl* and cauvn of 
arti <n TIiui if I aprm to *<II and delirrr mIi to If, and C ainrea to rell and ilelirer 
>slt to /* and II an 1 /> »ue A and C f<'r <Uina;m for ! rmeh nf the mntrart* miemi into 
eith th<m reapeelitely, the ruil i« Imd for a doolie misjoinder Xeilher pUintifl has 
an> intere«t m the enti»«j of aetmn nf the other, nor hna either defemUnl any mlerr«t In 
the raus? of action a?ain*t the other |iut if twoetmtraei* are enteml into roeh lettwn 
/iand Dof the one part and .1 amlCoftheother port, //and J> mar hnnsone »uit against 
A and C on the tao contracts 

JOrlSdlCtlOtl — tMierr a |Ulnti(T eomtinea aerera! fau«ea of action against the 
same defendant m one cuit, the jurixlietion of the (oiirt as reganls the suit <Ie]«nds on 
the saliie of the kuhjeet maltm (y) hee auh r (J) 

Revision— It 1ms l>wn held l>j the High Court of Madras that a decision on tho 
question Hhcther a suit is IukI for mi'joinder of parties ond enusos of action is subject 
to revision (s) 

4. [ S. 4*1, R. S. C,, o. 18, r. 2,] No cause of action slmll 
, . unless with the leave of the Court, be joined 

OdI) rertiin claim* to be e ii ^ , 

Joined for reeosrry of itn >Mt]i a Plllt lOF tllC rOCOVCrV of immOVablo 
movable property . , •' 

property except — 

(a) claims for mesne profits or arrears of rent in respect 
of the property claimed or any part thereof ; 

(b) claims for damages for breach of any contract 
under which the property or any part thereof is 
held , and 

(c) claims in Mhich the relief sought is based on the 
same cause of action : 

{«■) Lole\alhv l\t$hali ll^mlisaa) \3 t»l 147 
(r) /tum\flr<iinv *1>inora (1887) 14 Ca] 681 , 

6 \ l> rga (iHx?} U Col 1SS 

(y) Ch rnjh Dm v Dhnjimn Dn$ (ISIS) I'lnl 
llee uo lOO p 40(1 33 1 C/ 40 



600 


THE FIRST SCHEDULE. 


Provided that notliing in this rule shall be deemed to 
prevent any party in a sint for foreclosure or redemption 
from asking to be put into possession of the mortgaged 
property 

Old section This mic corrMj»n<i»with«c 44,C I* f , 1$S2, except in the foHoiv 
ing {larUculifs — 

! Tlierulccontainedin«c 44 aj^ilicd to (I) buiU for the rermery of imniovaMo 
profKTtj and to (2} suits ta ohfftin o dtelimUon of utU to immoTahlc pro 
pertj The words, or to obtaui a ilccUration of title to immovahle 
jiroperly ha\e been oinitte<l m thw role, so thut the opiration of the 
present rule is confinwlonly to lho«e cases a here a ca«<^: of action is sought 
to l)C joined with a sun for the rrtotery of immovable property 
i Clause <ej of the rule is new See notes below, ‘ Claims in uhich the relief 
sought IS based un the aanoc eau<« of action 
3 The } rciTi«o to the rule ii also new It w taben from R S C , O 18, r 2 


dolnder of Claima — Tins rule ilcaN with nhat may be called joinder of claims 
It declares that no cKims other than tliose sjHrified >n the three excepttoRS shtll be joined 
tmihmil iht boir of the Court with a suit for the reeovefy of imraorable property ” 
The object of the rule u to prevent a joinder with a elsim for the rreoterj of mmovablf 
property of elaima of other anil dftnmtlar character If it is eounfat to join such claim* 
with a riaim for the rocoverj of immotofife property, the leave of the Court must first 
be obtained and such Uare may be granted t( the two classes of claims can be conve 
DientI; disposed of In one suit But no tcavo u necessary where claims are joined m 
which the relief sought is ba^ed on the wmr cause adiort Jseo c! (e) ] 


Thw rule <to<*s not apply to a joinder of several claims all for the recovery of tm 
movable property A plaintiff may therefore bring one suit for possession of several 
immovable properties without the leave of the Cfeurt Thus if owns S& parcel* of 
land, and he w disposaessod of all of them by D, A may inlAoul th* leaie of the Court, 
bnng one suit against B for the recovery of all the plots Here there » a joinder of 29 
claims, but tliey aro all claims for tlse rcfotcry of immovable property (o) Sumlarly 
if A owns two plots of land in respect of which D is entitled to pro emption, and A sells 
both the plots to C on the same day by two separate deeds of sale, B may claim pre 
emption of Mh the plots in one suit uifAout tAc feote of tho Court (b) On the same 
principle, a mortgagee holding two mortgage deeds over separate properties from the 
same person may join both in one 9wit for *of« w /orcf/osure, uifftout fAe of the 
Court {c) 


Balt for recovery of ictiaoirable property— An aetton to establish title 
to iBimovable property tid claiming yitwswsion, a not an action for the reemery of im 
movable property within the meaning of thw rule so as to require the leave of the C5oart 
for its joinder with another cause of isction {d) SimiUcIy, an action to rwfram trespass 
on immovable property la not an action for the recocery of imniovabte property (e) A 
suit for a declaratwa that an alleged mor^ago ta not a mortgage and for possession, or 
in the alternative foe an account and for redemption, docs not require the leave of the 
Court under this role ‘ In eUher case ho [tdauitift] asks /or porsession — possession at 
1 1 £ there is no valid mortgage, and pos'esswn upon payment of whot may be found 
d the mortgage is valid ’ (/) A suit for recovery of a mortgage debt with an 
%} CA<4amtarav R«m«/amiU882)8 Mart lei I W) OlerfftiH V Henfrr (1850) li C O 492 
W iSpsAiitafV yim/a (1903) S5 All 529 




JOIN'DEII OF CL\IM< 


r,oi 


*11tTii»tiTt> prujTf for mJc »>f th" i» n^t « unt for ntr^ty tf ^ 

ltntnor»1 V fimprrtx •iihin thr r»o*ntiig f>f iht« riilo (?) 

Claims In whicTi the relief sought Is biscd on the same cause of action — 

I. Jnif'tfr fj r//)in»//r fYrm»fy fc/A tf nrmt^J' ffB'f y»r^rfy — Tlii* rule 

|< to Ik* rrail «ith r i ii)ni-r «hrrh tlirrrt^ llutt rrrrr nut rhjtll in'’ 1 ii<l>' the «hoTe of the 
claim «hKh the plaintifl i« mtitlr.1 tn maVe m fT«|»vl of the r-ime r«ii«’ of action (A) 
Hence there i« nothing irrepilat in Making to mtjrrf Immoral |e and moralle pmrertj 
in one »uit mfAoxt the learn f lher«wirl. t//Aero»»cr/nc<if a mlAc i" re'jiect rf ("/A 
In a »uit for iioaecwion « f an imiiarti) le rotate a claim to rreovrr the rent*, rnjaltie* and 
other monie* oollecteil 1 1 the dcfrmlant mire the death « f the late Itaja mn I'O joinctl 
mthoul leaie of the Court a* it I* l>!k*etl on the Mme rau*e of action (i) Inilrcri if 
the plaintiff «ho la mtitlnl to «ue forthe leeorrr} of moral h* and immoraMe { roperty 
in one Fuit, me* for the one onl}> he a ill prrcliideil from ruing for the oilier hi a irtuo 
of the pmri'ion* of r. J alaive Thu* «hcre a Mahometlan died Icnrmg t«o heira A and 
Jl, and C purrha<ed fmm A certain imm/Moffe pttfjirfly uhicli had come to .1 » ahare and 
from It certain mornWc pn</*cffy which liad come to 11 * aharr, and l«>th the properties 
were at the time of purrhrae m the wrongful {ayrae^'ion of J>, U wa< held that not only 
could C Bue 1) for the reeoierj of t>oth the morahle and immotahle property in ono Bust 
without the Icarc of the Court, hm that if he did not do ao, he would l>c precludnl from 
afterward* ruing for the projiefty omiltetl in the first amt (?) In the alioie ca*e the 
cau«o of action in fwf*<t of lioth the |>rD|iertira waa the same, iiamelj, di'poi^carif/fi and 
rrfuvl lo dtltnr the property on demand Hut if the cau*e of action u not the fame, a 
claim for the recoierj of tnoiahle pro|icrt> ma? nU hcjoinetl with a claim for iherreorer} 
of immoialile propert) vilhovt the IcaTcof the Court (I) Thus a claim agamtt an admi 
niBtrator for damages for malfcoMnce under aera 140 and 147 of thel'robatcandAdmini 
atration Act, 188], cannot joined w-ith a claim for recoicry by the plaintiS of hm aharo 
of immotahic properties alleged to haae been Louglit h? the administrator with moneja 
belonging jointly to the plaintiff and the administrator (f) Ko learo is neceasary m 
the case of a suit for the administration of the estate of a deceased person though it may 
comprise both mot able and immovable property (m) 

2 A plaintiff may jom, icitAoaf the Itnre of tho Court, in an action for the recovery 
of immoTable property, other claims, such as a claim for a declaration of title, for an 
account of the rents and profits, for the appointment of a receiver, and for an injunction 
to restrain the defendant from receiving the rents, provtdwi «wcA cftiim* do not amount to 
a new cauie of aclton, and are “ mere macbincry ” (h) 

Proviso to the Rale — ^The proviso to the rule enables a plamtiff to claim m ono 
suit redemption or foreclosure and possession (o) 


Leave of Court — Objection as to misjoinder. — Leave should be obtamed bfjore 
the plamt is filed (p) But the leave under this rule is not a condition precedent to juris 
diction, and it may therefore be panted on good cause shown even after the mstitution 
of the suit ( 9 ) Under sec 44 of the Code of 1882 it was held that an objection that the 
plamtiff bad joined together claims which, under that section could not be jomed together 


h) Govtnda v Mana Vikraman (1591) 14 Mad 
(A) Otyana V Eandatami (1887) 10 Slad 37S, 


A PC 216 

0) Ganeth v Jeieaeh (1901) 31 Cal 262 31 1 A 
10 , C Cook V fncAimircA (1878) 2 C D 
111 

(A) Zlin^u Lai v Baldeo Ram (1902) 21 AD SS3 


(0 Jtnardan v Jankibatx (1917) 2 Pat 1> J 
612 650 40 I C 860 

(m) 
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THE FIRST SCHEDULE. 


Provided that notlimg m this nile sliall be deemed to 
prevent any party in a suit for foreclosure or redemption 
from asking to be put into possession of the mortgaged 
property 

Old section — Tins rule corresponds withscc -<1,0 I’ C, 188^, except m the follow 
mg particulars — 

1 The rule contame<ltn sec 44 applied to (I) suits for (he ucoiery of jmino\alIo 

propert} , and to ( J) wnts to obtain a dfelnrahon of hlU to immorablo pro 
port} The words, or to obtain a declaration of title to immoiablc 
property, have been omitted in this rule so that the operation of the 
present rule is conCnetl only to those cases where a cause of action is sought 
to he jomed >nth a suit for the tttottry of immoTahle propertt 

2 Clause (c) of the rule la new See notes below, ‘ Claims m which the relief 

sought IS based on the same cau^ of action 

3 The proviso to the rule la also new It m taken from R S C , O 18 r 2 


Joinder of claims — Tins ml® deals with uliat mov be called joinder of claims 
It declarca that no claims other than those specifieii in the three exceptions slitll be jouied 
without the hate of the Court with a suit for the reeoverj of immorable property” 
The object of the rule la to prevent a joinder with a claim for the recot cry of immoittbU 
property of claims of other and dieemtlar character If it is sought to join such claims 
with a claim for the recovery of tmmoiobh property, the leave of the Court must first 
be obtained, and such leate tray be granted if the two classes of claims can be con\e 
niently disposed of in one suit But no leave is necessary where claims are jomed in 
which the relief sought is ba^cd on the sime cause of action [see cl (c) ] 


This rule does not apply too tomder ot several ehicnf all tor the neorory of im 
movable property A pUintifC may therefore bring one suit for po8«e3sion of several 
immovable properties without the leave of the Court Thus if d owns 22 parcels of 
land, and he is dispossessed of all of them by B, A may u ithout the leave ot the Court, 
bring one suit against B for the recovery of all the plots Hero there is a joinder of 20 
claims, but they are all claims for the recoiery of immovable property (b) SimiJnrly 
if A owns two plats of land in respect of which B n entitled to pre emption, and A sells 
both the plots to C on the same day by two separate deeds of sale, B may claim pre 
emption of both the plots in one salt v.dhout the have of the Court (6J On the same 
pnnciple, a raortgagee holding two mortgage deeds over separate properties from the 
same person may join both in one suit for tale or /oree/iware, tiilAoul the leave ot the 
Court (c) 


Suit for recovery of Immovable property— An action to establish iiih 
to immovable property not claiming jtottetston., is not an action for the recoiery of im 
movable property within the meaning of this rule so as to require the leave of the Court 
for its joinder with another cause of action (d) Similarly, an action to restrain trespass 
on immovable property is not an action for the recoteiy of immovable property (e) A 
suit for a declaration that an alleged nwwtgage is not a mortgage and for possession or 
in the alternative for an account and for redemption, does not require the leave of the 
Court under this rule “In either rase be fplsuitilfj ashs/Dr possession-^possessioo at 
once if there is no valid mortgage, and possession upon payment of what may be found 
t^uo if the mortgage is valid (/) A suit for recovery of a mortgage debt, with an 


(a, Chidambara y flaroujami (1882) 5 HI 
(ft) Amlnka Dat v Ram Vi t (1805) 17 AU 274 
(c> i aghubar v Jwota (1003) 25 All 2"a 


(it ateUnllv Hunter (IsmiiC D <92 , 

(e) Spnvt Clati ll oris Ltd i Spear {i90S)37 
b ^ 578 

(/) Bunt V ironro/d (18061 2 Ch 2S1 223 
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ptnjTf for •aI'* »f tfo mTTtc*r»«l pnjrrir. i« n t » uni f r tf** rr/-mTfy rf 
fmtnor»1 fif, jKTt^ » iiyiin tl o fn»^mns nf thn n«1<* (f) 

Claims In which ihe relief f oughl Is hised on ihc same cause of action — 

I ,/ f«/il »/ nn1 mmnrri'Jf f-n — TliM nil«* 

i« 1o !■(* rrail »itl] r S •U>rr kH ,Iirr»1« tl *t r\Tr\ »iiil »}i*ll in'l'iil" llir nlinti, of iho 
<l*im »l I'll tl «• jUinli'! !• to »n*ko m » f tlio mitk' caiiv «.f «riion (*) 

Ilmc^ tl I* fiothine jrT»T’il*e »n wkintr to iwurr {mmnviil lo ftn<l mov*! lo } mjwrt} 
in I or mil trtlhm J ll *• l'vi\r r f tl o t ,«irt, */ It/ rnatf i f <j/fi n i< ft/ «rm/ t n rr'jKxl <fhih 
Inn mil f >r }>o>r*,i m t f an irn]i(irtil V r^liito * rtmm to rrcosrr tli<' rmt,, ro^allio* ami 
ollirr ni'’ni'^ oollrrl/,1 I \ tl *• ,1/frn Ufit »mro tho tlntlli i ( tlir Uto I’njt ran lio jf^nr,! 
siitlunil War cf tlir <« lift a« il i« lKi»r,l on llir Mtnr raiiv* ef a/tion (i) Imlrr<I if 
tlir plainlifl »li 1 1« mlitlr,! to mr for tlr rrr„am «f moaal Ir ami immoaallr | niprrty 
in « nr mil *'ir« f ir tlir onr onK, lir «ill l<r iitTrlmlr,] from auins for tlir otlirr ha virtue 
of tlir proTi*! n* of r 2 almvr Thu* »l»riT a Mali'imnUn iliril Iravins tan lirira .1 an<i 
II ami C pinrlia^nl from .1 rrrism imin«wnW/ po /-/rfy aliifli had oimr to I a ahare ami 
from 11 certain nnmU' pr>i;-/rly wIikK liv«l comr to JCa rlivre, ami Uilh the pnipcrtira 
• rfv at tlir timr of iiurthaM’ in thr wmnsful |io««o«»i >n of J>, it wa* held that not only 
Could C auc I> for the rrrorrra of liotli the ninaal !r and immoral to properij in one roit 
Without thr Imre of thr Court. Imt that if hr did not do ao, he would l« prreludral from 
afterwanla rumff for the pm|irrt^ omitte,! in the fir«l auit (j) In the slnre m«c the 
eauxe of action in rmpeet of Inlh the properties was the wme, namela, m and 

r»/u«f fo dtlirrr the pmirrt) on demand Hut if the eau»e of action is pot the anme, a 
claimfor the rreoaerj of muaahle pm|wrt} max ai< lie jomet aaiih » (laim for the reeoaer) 
of immorahtc prupert} u-ifAoi'f the hnaeof the Court (i) Thus a claim Apain«t an ndmi 
mstrator for d-anuges for malfeas-anec under *er* ItCand 147 of the I'roliateand Admini 
itmtion Act, 18SI, cannot l>e jotnol with a claim for rreoarr} hj tho plaintiff of Ins chare 
of immoaal le propertH-s alleged to liaae li-en Iwught l>j the administmtot with moneja 
lielongmg jointly to the jiUintil! and the administrator (1) Xo learo u necnwiry in 
the case of a cuit for the adminLstralion of the rsinte of a deem soil penmn though it ma) 
eornpn.se both moaablc and immoaaUe piopertj (m) 

2 A plaintifl maj join, iriMonf Ihr Iran tf the Court, in an action for the rccoaery 
of immorablc property, other claims, ruch as a claim for a declaration of title, for an 
account of the rents and profits, fur the appointment of a receiver, and for an injunction 
to restrain the defendant from reeriamg the rents, proti led tveh rt urns do not amount to 
a netc eouje o/ action, and arc incro macbiner} (n) 

Proviso to tbe Rale — ^Tlio proviso to the role enables a plamtill to claim in one 
suit redemption or foreclosure and possession (o) 

Leave of Court — Objection as to misjoinder — Leave should be obtained tc/ore 
tbe plaint is filed (p) But the lease under this rule is not a corufdion precedent to juris 
diction, and it may therefore be granted on good cause shown even after the institution 
of the suit (9) Under sec 41 of the Code of I88Sit was held that an objection that the 
plaintiff had joined together claims which, under that section could not bo joined together 


(f) Gcniuia T 3fana tiktaman (1631) 14 Slad 

284 I 

(A) Cijnirui V Kaadtuamt (ISS*) 10 Mail 379 I 
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(i) ShU>a Pratiut v Pri/ng fumiri (1032) S3 
1 A 331 59 Cal U9J 138 1 C 861 (32) 
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THE FIRST SCHEDtJLE 


without the leive o! the Court •houU be tahen jn the Court of first instance and that 
if It was not so tahen it should be regarded as waived, and it should not be entertained 
br the Court of appeal (r) Lnder thw Code the objection should be tahen at the 
earliest possible opportunitv and in all cases where issues are settled, at or before such 
settlement if it is not so taken it will bedeemedto have l>cen waived (r 7 below) And 
even if tbe objection is taken in time and disallowed the appellate Court should not 
interfere with the decree in appeil merely on the ground that claims which ought not to 
be joined under this rule have been joined in one «ait unless tbe misjoinder has affected 
the merits of the case (s 90 above) 

IVhere a claim cannot be joined with a claim for the recovery of immovable pro 
pertj itilhout Iht f««« of the Court it is optional with the plaintiff cither to obtain the 
leave and bnng ont suit in respect of both the claims or to bung ifparalt suits in rc«pcct 
of each of them The plamtiff is not confined to the first onlj of the^ two courses (*) 

Counterclaim — ^This rule applies to a counterclaim as well as to an original action (/) 
Appeal — ^No appeal lies from an order under this rule rejectmg an application for 
leave to join a claim with a claim for the recoverv of immovable property (u) See s 99 
above 

Revision — See notes to r 3 RevuioD 


S C , O 18, r 5 ] Xo claim hr or agamst 
an esccxitor, ad^mstrator or heir, as such, 
shall be joined with claims bj or agamst 
him personally, unless the last mentioned 
claims arc alleged to arise with reference to the estate in respect 
of which the phmtiff or defendant sues or is sued as executor, 
administrator or heir, or are such as he was entitled to, or liable 
for, jointU with the deceased person whom he represents 

Scope of the rule — ^This rule provides that no cUim by a perwm m his reprcaMi/uf ire 
charaettr <hall be joined in the same suit with claims by him personaffy nor shall claims 
afTim't a person in his representative character be joined with cUuas against 
him personally — 

(1) unlcs>s tbe claims bv or agam«t him personally ari'C with reference to the 
f stale which he represents or 

(2) imle«s he was entitled to or liable for tho'e clainu jointly with the deceased 
person whom he repreMBts 

The object of the rule is to prevent an executor or admmistrator from mtennmgling 
the assets of his testator with his own monevs (t) 
lllu^taliona 


5 . [S 44, R 

CbiiD« bv or sealnit exe- 
cutor a4muu tratoierbeii 


(a) A 13 a tenant for life of certain propertv and B is the remainderman A gives a 
lea=e of the property to C A dies leavmg a will of which B is the sole executor Some 
months after i s death, B ^ues C <1) for arrears of tent due to the eslole of A and (2) 
for rent due to him personally eubseqnmt to A s death Here the first claim is bv C 
as ei-eeufor and the eecond claim is bv him pervmaUy as remamderman The claun by 


{rt 


(4) 


(0 Compton T Preiton (ISS") “I P C ISS 
Clort \ U ray (183a) 31 f D 68 
(■) Bandhan v Solha (18«6) 8 tU 191 
(r> Tndrjsr v Foberts (ISHl 1 K. B 233 “3 



.I01\ni II OI CI.MM' 


.•jOI 


C not nrr*’ *ith if I i f *1 1 li t i« r*r<iitnr Tl** 0 

t»o ll mf •rr r»nr>nt la* J rtf'! 1«'c»lhfT In O'* Mm«* »tj t Tfi j>ir t / J^rti 

IIPU] 1 K n CM 

(I ) ^ «l><^ W>inC n will of wH h /f i« lh«* f*»milor Hr M> «ill I clim-t« II in 
cmlmti** hi* Tlir f*roil»r |nrcl»*<'« /f O' pwrff tf A t ?*»»«/*» cfrlAin 

Fo(«l« Irnm C in Ai» tnm h*m** C m»' In «i<'h m r*«** m** It i r 0 r |>n'^ « f lh<* p ir>cN 
• » I I f* rn*i rUim ll »* pr>rr ar*in*t II f^r^rmitllv it, in ll n alirmAhir, »r«in«t I im n* 
fimii IT n** rr««nii i« th»t 111'* [wT»«n»l rUifn apAm*! // an*'*' »ith rT•f<‘^^nc^^ In the 
tftrtSf of whifh I «• l« U •• r*milnr 11 It if It ciTlain pw*!* from C n* tirrui ^ 

in thfooorwof lt)ra/lmmit|ra(inn> f < ar»talr amlollorpuMli limlrra wpnniln contmrt 
nltoprtlirr in hi rnm nninf an J »‘Xifr«*lt f f tho of hi* o«n I w*ino«« C rannnt 

join l-oth oUtrn* ap*in*t It fn < no * nl (if) 

(r) I and /( farrr on I in )xinnfr>l ip I d Imt in^ a aon S «hn ol lam* 

Irttm of admini'tration tn I ia fat) rr a r^talr \flfr t a ilrath S and It rontinur tl e* 

1 uainoM in jmrtnfnhip «il)i Ihf nl I |nrln(*r>liip a«»<*la ni n/fmiairfm/ >f, aura It f ir 
1) c aocniint* of thr j xrtnrr»)iip l■rtn<'<*n hia fathrr I an 1 // Hr aJin flaima diawilutinn of 
1) r jiartnrr*) ip Jirtarm Inm pfranaiWy and It, and for hi' aliarr in ll r parlnrrvliip The 
auil dnr« not offmd the prorioona of thw nilr, a« tie prtwnal elalm of *» m reapect of 
the partnmhip lictacen him an<l 7/an*ea «ith n-ferenfe to the ralalc in rrajiect of which 
he M «uinp aa administrator iran'ifS'ithm v -traani'A/if/im 41 Mad I4. J JSR 
COl C OOfl (2J)A M 43'’ 

(ce) The auit m apalnit aa exeeutor of I decea«iy| for ndmini'tralion of the 
ntateof I andal<o foran account of a {nrtnerahipwhirh had l<een ranmlon I ^ I and \ 

The niit la not liail for mojoinder of eau«ea«>f actnn forO 2 r 5 all u« a elaim apnin«t 
an exeeutor, aa auch to la* jo ne»l »ilh a claim apain*t him i« roonnll^ which la atleprd 
to anaeout of the ealate m n*apect of which the executor la aiiisl \ ilk ilmi y Sarnyinn 
rAari«(!0.*7)BJ Horn fc<iO 104 I t TCI ( 27) 4 )t 47» 

(if) The aeconif (ranch of tie rule maj l>e ifliHtfalrd Ij (he following cn<e f 
and JJ joinllj/ purchase gocali from C A diei Icacmp a will of which II M the executor 
Here A and 11 sie jointly IiaMc for the price of tl e pooila C maj therefore euo It for 
the pnee in hu (/fa) penonnl ax well aa repix<enlati\r character If cl and It lind ] iir 
chased goods from C under rc/virote contracts, C ought to bring two seporafo auits against 
11, one as A a executor to rccorer the price of good* sold to A and the other against It 
personally to recoi er the j rice of the goods sold to I no (if) 

Heir as sneh — An heir may sue or be sued in his 7>»ra n if capacitj or he may sue 
or be sued in his repreffni tlirt capacity Iscc notes to O 7 r 4] The words claim I y 
an heir as such m this rule refer to a cla ra ly him in his repmei Mtir capacity tl at 
IS, as representing the estate of (he deceased whose heir he claims to Iio {r) 


JllusIratioHt 

1 A Mahoincdan dies leaving * widow and daughters by a predeceased w ife Tl 0 
wridow sues tbe daughters (1) for her dower, and (2) for her share of the inheritance m 
her husband a estate It is contendeil on behalf of the daughters tl at the lirsl tia m is 
by the widow per’cmallp ond that the second claim is by her 111 an I fir an I tl at tl e 
two claims cannot be joined in one suit This contention is not soun 1 f( r tl < secoi 1 
claim cannot be sai 1 to Ik; tp an htir as sack The claim is made I y t) o w low not as 
Ttpreaentitig her husband b extate and for the benefit tfllr eelilr ]\it / r / rr n i-n and jer 
sonal benefit The two claims may therefore be j'ineil in on« su t AhmnI ad dm v 
Sifawfer(1896) 18 A11 2o0 

W 6er/‘<»</«-irly lS«M(JS «?2<b » -3« 711 , vJ/a»om«M190-) SI IWn 101 

lUUifOrtAv W .A r» (1893) 41 w R | /i”,'") “"u m 390 " 


(x) Ahmad u<f-<fin v S t- 


t (1893) 41 1 
>r(ie9e)18AII s 
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THE FIRST SCHEDULE. 


J2 A Hindu «jclon sues lier hanbands pxrcuton to recover (1) certain omatnents 
forming part of her etndhavn, and (2) her aharc jn her husband a estate The euit is 
properly constituted seo i J/aAomerf (1907) 31 Bom 105, dissenting from 

Askahiv Haji TycO (.IS82\ 0 Bom ZOO^Janhbatv ^’An/iuris (lOHJ 33 Bom 120,20 
I C 533, [suit against husltand a coparceners for Mrtihnna and raaintenance] 

Procedure — A\herc two clAims nbicli this rule docs not allow to be jnined are 
joined in one suit, the practice u to amend the plamt by sinking out one of them, and 
the suit may tlien be proceeded with (yl 

Objection as to misjoinder when to he taken —Sec r 7 below. 

Appeal — See b D9 nbovo 

Revision — Sec notes tor 3 , Ite\ wion ” 

6 , [S. 45, 2nd para , R. S. C., O. 18 , r. I.] "Where it ap- 

pears to the Court that any causes of action 
8 e^ratVtmi 4 °“^* joiiicd IH OHO siiit connot be conveniently 

tried or disposed of together, the Court 
may order separate trials or make such other order as may 
be expedient 

Tins rule does not apply to ca<cs of mtsjoinJer, but to coses where several causes 
of action have been propurly joined in one suit and the causes of action so joined 
cannot be convenientlj tried together (s) See cotes to r 3, ‘ One plamtif!, one 
defendant, and two or more causes of action ” 

7. iNeiv ] All objections on the ground of misjoinder 

of causes of action shall be taken at the 
earliest possible opportunity and, in all 
cases where issues are settled at or before 
such settlement, unless the ground of objection has subse- 
quently arisen, and any such objection not so taken shall be 
deemed to have been waived. 


Objections as to misjoinder of causes of action —Thu rule is new ft places 
objections on the ground of misjoinder of caoses of action on the same footing as objec 
tions on the ground of non joinder and misjoinder of parties [0 J, r 131 Such objec- 
tions must be taken at the earliest possible opportunity, and any such objection not so 
taken is to be deemed to have been waived (al Sec 99 provides that no decree shall be 
reversed or varied on account of any misjoinderof causes of action not affecting tbe merits 
of the case or the jurisdiction of tbe Court 

Under the Code of 1882 when a plaint was piewnted which was bad for misjoinder 
of causes of action, it could be returned for amendment under s 53 at any time before 
the settlement of issues If tbe plaint was not amended, it couhl be rejected under 
B 54, cl (d) These provisions have not been, reenacted m this Code The Court, 
however, may under this Code allow an amendment under 0 C, r 17, if the plaintiff 


(u) A$hnbal V H/iJi Tyfh (1842) 0 Item SM 
3<)4 , Trfdtjnr \ Jiooerli 11914] 1 K B 


Item 800 101 I C 761, ( 27) a B 1‘0 
Jm»t Ilinlu Famxlj v G/iulam llutiiti 
(1928) 10 Lah I J 10 :0S I C 52 ( 28 
A L 289 Tannef Churn v II ininui' 
(1872} 20 \r B 210 



nnonM7ii) voints wn m vnu’** 


,*0*) 

• ff?r it It tnm nl'f' iJ rrs-l it ** jUinlin «n W ll <• Mine nil*' in iini»-n 1 It <* jl»nl Q 
on ihf ■Ji'!H-*tH»n r>f It <* il fm Unt rr llitr •tr tmr* t r m ti* Orfrn l*nl* cn th'* 

*ftj ]ir»ti ?Tj f f fcn% oTif" of tt rm <1 ^ r M «Io»N «i(fi f» I ire to «fr)''ti { nftor onfer 

A* I n W th^ ol 1 Cnijr Ml tin I'T ll i« toi!«* ih** (i iirt m»r, »t ftr • » iit i« Imcl f r 
nii'joifjilrT of jJ»inti<’» »n f r*ii»r« of fcrli n *1 nvt tho |4Ainlin« t > rWt ii< to %| irj, of 
it om *1 all |in«r»sl xiih 1) » lit •!* 1 »loir a » nt tn 1 f r mi*j n W c f ilcfm I 

*rt» ani r»M»o«ofarti n itirrrl lf"m lo rfrot apain<t «fi i> ifrfm l%nt< fhn »i[f 
prorroii an 1 dimrt all tirrr«K.\rv ainm InionI* *« I** tn« !<• ajthin a litno lo lx" | rr^onloil 
It the Court If it r plaint f! d >r» nol rofoiJT «ilh tl <? onlrr an I amrn I It** plaint. 

It r Court maj »lav llir artmn 

TTir fni*j m Irr of rau*oa of arlton irfrrml to In ll It rule tt not f nit it** ini«jntnilrr 
nmIrtnpUlnl 1 1 r 3 atnvr t ul al*o that mnleinj tateil 1 1 rr 4anl5at"ivf 


oiu)i:u III 


liccogntzcd Agents and Pleader^ 

I. [s. 3G,1 Any npitoarance, nj>j)lication or net in or C 
. . . to m\ Court, rcnnircd or authorized b}” 

ly ,r«ofoi«<tt law to be made or done b\ a party m 
" sitcli Court, limy, cveept ulicro otlienww 
expressly pro\idcd bj any h\\ for the tunc being in force, be 
made or done by tlio party in person, or b) Ins recognized 
agent or b} a picador appearing appl} mg or acting on Ins 
behalf 


ProMded that any such appearance shall, if the Court so 
directs, be made by the jnrty in person 

AmendtnentS — ^Xhe word^ appprartng applying or acting were Bubstitnted 
for the aordi dul^ appointed to act by the Omlo of Ciril I’roec lure (Second 
Amendment) Act 19i0 

Appearing applying or acting — ^Tle«oxiord^ a^BUtel al) 0 \e haic l>ocn sub 
B’ltuted for the aord'i dulj appointe I to act vifatch occurred m the original rule 
The changes made m rule 4 below provide for the %anouB purposes for wlich a 
j leader may Ijo appointed The wonJy dolv appointed to act ftj pear in the proviso 
to the amended r 4 (S) belon See notes to r 4 belon, 1 leaders appointed to act and 
I leaders engaged only to plead 

Appearance — If a recognized agent although able to do bo does not conduct 
tl e case on behalf of h« principal bis mere preeeiKe in Court ii not an appearance 
m the Bu t within tl o meaning of r 6 or 8 of O 9 (6) See 0 9 below and notes to 
0 9 r 9 Meaning of Appearance 

Appearance by party In person — \ Court is not justifedm ordering a pirtj to 
anpear m petaon un lee tkii rule eroept /or very good reinoi If one pari} lesires the 
appearance of the opposite party for examination as a witncns he should take out a 
witness EummonB under O 1C(61) See O 5 r 3 

Application for leave to sue in fonoa pauperis — Such an appl cation cannot 
be made by a recognized agent (e) See O 3i r 3 


<M Soondfflalv CoofproiO(|(i8a3|23 ft n» 414 I 
OI) jppaevov Sornanmat <1913) Mad L.J | 


31 148 I C 538 ( 33) A U e I 
(e) D«Ji(7uru <xp<lrt< (1669) 4 1> II CA C 91 
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THE FIRST SCHEDULE. 


2 A Hindu sues Iior husbands executors to recover {!) certain ornaments 

forming part of her stn Ihnnn, and {2) her share in her husband b estate The suit is 
pTopcrli constituted m? Hafizrtboo \ J/oWrrf(l007) 31 Bom lOJ, dissenting from 
Ashahai V Ilaji Tyeb (IBS’) C Bom 390 ; Jonli&ni r Shnnim* (1914) 33 Bom 120. 20 
I. C 533, [suit against husband u coparceners for slndhnna and maintenance] 

PrOC6dur6,— \\ hero two claims which this rule does not allow to bo joined are 
Joined m one smt, the practice w to amend the plaint by sinking out one of them, and 
the suit may then be proceeded with (yl 

Objection as to misjoinder when to be taken —See r. 7 below. 

Appeal— Sees ODaboto 

Revision — See notes to r 3 , ** Revision ” 

6, [S. 45, 2n(I para , R. S, C., O. 18, r, I.] '\\Ticre it ap- 
pears to the Court that any causes of action 
joined m one suit cannot be conveniently 
tried or disposed of together, the Court 
may order separate trials or make sucli other order as may 
be expedient. 

This rule docs not apply to ca«es of misjoindtr, but to cases where sotcral causes 
of action hare been properly joined in one suit and the causes of action so joined 
cannot be conveniently tned together (*) See notes to r 3, “ Ooe plamtiff, one 
defendant, and two or more eau«es of action ” 


7, [iVeia.] All objections on the ground of misjoinder 
of causes of action shall bo taken at the 
joinair*'''"* •* oarbest possible opportunity and, in all 

cases where issues are settled at or before 
such settlement, unless the ground of objection has subse- 
quently arisen, and any such objection not so taken shall be 
deemed to have been waived. 


Objections as to misjoinder of causes of action — This rule h new It places 
objections on the ground of misjoinder of causes of action on the same footing as objec 
tions on the ground of non joinder and misjoinder of parties [0 1, r 131 Such objec- 
tions must he taken at the earliest possible opportunity, and any such objection not so 
taken is to be deemed to have been waived {«) Sec 99 provides that no decree shall be 
reversed or varied on account of any misjoinderof Causes of action not affecting the ments 
of the case or the jurisdiction of the Court 


Under the Code of 1882 when a plaint was presented which was bad for misjoinder 
of causes of action, it could be returned for amendment under s 63 at any time before 
the settlement of issues If the piamt was not amended, it could be rejected under 
B 64, cl (d) These provisions have not been re enacted in this Code The Court, 
however, may under this Code allow an amendment under 0 C, r 17, if the plaintiff 


n>m BOO 101 I C 764 ( 27) A B I’O 
,^ein( /7in>fu Familj v GhvSam Ifui’ftm 
(19*8) 10 Lah L.J 40 1081 C 52 (23) 
A L 289 Tannte Churn v Hunnnan 
(1S73J -0 W 11 240 
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»pphr«f<Trit It tn»T •I'o «5irrft ll •• nn W If <• Mtnr ro!'' I'* 1 Ih** fNtnl Q, 

onllctpjJ »l> m €>( If *“ «5 f'Ti Uni r>r. lltm *tt* in > tf tn tn lUUn Unt* «n Ih'' 
•pplimu^n < f »nr on<' » f t) <-» O f r I** fl«»U with f» I irr lo •m''n I *fiff r nUf 

A« nn I T Ifin p 1 I (-U *•' Mn W W »• l«-U tl" «irl m*\ «J rn- • » i I i. U 1 for 

tnj*j «n<l<*r < I lUmljfl* tinl f’f Ktvm «l iwt lh«* |4Mnli(!‘ 1 • nWt lo «IkIi of 

tf rm »il}i t> r iini *n 1 »f fir * * III U iivl f r mi*) in I'T » f <I''f'Ti f 

iint« kni miiM^ of cIitttI lo rWl *fKli lUfm hnl« will 

prorrr«l, nn 1 Oimcl all nort>»«ArT •tnon InwTil* In in* U « ithin * limo to f** } rr«-nl»^l 
ly lh«* Court If tfip jtxmlifl «l mt mt »itfi ilioonlrr uni •m'‘n I th** jUint, 

U <• O url m«3 »lxi ll e fcoli n 

Tl 0 nii*j iin 1<*T « f of xrlinn n-fonr^l t<> m if h nil<* n m t < nU If ’’ imlrr 

Cl ntrmjUtcil t A r 3 af* tr I til a1*» ll at n ntcm|tatci| I \ rr 4 anil > almir 


oin)Ku III 

Jtccogmzal Agents ami Plcndefi 
1. [s. 3G.1 Any fippcarancc, application or act in or 0. 
. to any Court, required or autliorizcd by 
In i*r»oB ty rrrofnuoi law to bc inaflc or done bv a party in 
PF»o or yrraicr Couit, imy, cvccpt \NUcrc otherwise 

e'qircssly pro\adcd by any law for the time being in force, bc 
made or done b) tlio party in per^n, or bj his recognized 
agent or by a pleader appearing, applying or acting on Ins 
behalf 


ProMded that any sucli appearance shall, if the Court so 
directs, bc made by the party in person 

Amendments — ^Thc wonli apppoanng applying or acting vcrc Bub<tUuted 
for the vordi dulj appointed to act liy the Code of Civil lOoccdure (Second 
Amendment) Act, 19J0 

Appearing applying or acting — ^Tb<r« wonU ax gtated aliovc ha\c I>ecn eub 
8'ituted for the word^ duly appoinud to act wlucli occurred in the original rule 
The changes made in rule 4 below provido for tlie various purposes for which a 
f leader may be appointed The words duly appointed to act appear m tl c proviso 
to the amended r 4 (5) below See notes to r 4 below. Pleaders appointed to act and 
I leaders engaged only to plead 

Appearance — if a recognized agent although able to do so. docs not conduct 
the case on behalf of his principal his mere presence m Court is not an appearance ” 
m the suit within the meaning of r 6 or 8 of O 9 (6) See O 9 below and notes to 
0 9, r 9 Jleaning of Appearance 

Appearance by party In person —A Court is not justified m ordenng a party to 
appear m person under this rule except for very good reason If one party desires the 
appearance of the opposite party for examination as a witness ho should take out a 
witness summons under O 16(61) See O 5 r 3 

Application for leave to sue la forma pauperis —Such an application cannot 
bo made by a recognized agent (c) See O 33, r 3 


uiv Ci)oryrafad(1800) 2S iv>ni 414 ■ 

V Sornammai (1S13) 8>M»<I UJ | 


'3» 14«I C S3« (33) A M S"! 

(e) Dnyrgam «j>art<i(18«9)4 B U CA C O: 


(6) Soonderla 
01) Jppacoa 
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THE riRST SCHEDULE. 


2. [s. 37.] The recognized agents of parties by whom 
jffnized agents appcorances, applications and acts 

maj’ be made or done are — 


(a) persons liolding powers- ** 
tliem to make and do £ 
cations and acts on behalf, 


(b) persons carrying on trade or business for and in 
the names of parties not resident wtliin the local 
limits of the jurisdiction of the Court wthin which 
hmits the appearance, application or act is made or 
done, in matters connected \\nth such trade or 
business only, where no other agent is expressly 
authorized to make and do such appearances, 
applications and acts. 

Clause (a)— The plamtiQ T\ho was of age presented a plamt by his mother 
acting as guardian and descnliing him as a minor. The pUintiS was himself present at 
the preseotstion and the Court belicrmg that he had acted m good faith held that the 
defective presentation was an irregularity which did not aSect the jurisdiction of the 
Court to accept the plaint {d) 

Clause (a) has been amended by tbe Bombay Bl£h Court under b 122 —See 

Appendix IV below, Buies made by the High Court of Bombay. Where a power 
of attorney, instead of being & genera! power os required by r 2 (a) as amended bv 
the Bombay High Court, was a speeial jiower. it was held that it was a defect not 
afiecting the merits of the ca<e wiihin the meaning of s 99, and that the decree 
should not be disturbed in appeal (e) If such a defect is discovered at the hearmg, 
the plamtifi may sign the plaint himself and tbe suit will proceed (/) even though the 
period of limitation has expired (g) 

Clause (b) — ^There a plamt is signed and presented by the plaintifl s clerk 
who has no authority from the plamtiS to carry on busmess in the plaintiffs name 
the plamt cannot be said to have been signed by the plamtiS's “ recognized agent ’ 
In such a case tbe Court may rightly dismm the suit (A) 


3, [S. 38.J (1) Processes ser\'ed on tbe recognized 


Service ot process on 
recognized agent 


agent of a party shall be as effectual as 
if the same had been served on the party 
m person, unless the Court other^vlsc directs 


(2) The provisions for the service of process on a party 
to a suit shall apply to the service of process on his recogmzed 
agent. 


(d) 

(t) 

if) 


(3) 

(A) 


A B 511 


Vlfamamv TAalon/ae (1922) 46 Bom 150 
SI I C 55. ( 22) A B 113 



M'PniNTMl NT OI rU \I)I P' 


o07 


Service of rroccss on rccocnUed aeent— V f Mine * pi^trof 

•ttnmcT i< n t l«nin 1 t« ikwI 1 »rTvv^ c*! *anin> >ti« , I " m»v refuw* to do ►> f r 
he !• not I.Min I to »ft wfvl'T t1 «• po»tT (•) 

4. [S. 39] (I) Xo pit ultT ‘‘It ill net for an\ J)tr'f)n 
in nnv Court, unless lie lins lieen nppomtod 
ArT*h'tn''T>itfii'k!n purjw^c liv siicli ])(.r‘«oii liy a 

document in ^\rltlng ‘Signed by Mich person or b\ Ins rccognired 
ngent or b} some otlur person duly niitlmrisid by or under 
n po\\er-of-nttonicy fo mnke such appointiiiciit 

(2) IXcn sutli ap]>ointincnt sli.iH lie filed m Court 
and shall be tlcometl to lie in force until determined \\ith the 
lea\c of the Court bj a WTiting signed by the client or the 
plcatlcr, as tlic case may he, and filetl in Court, or until tlie 
client or the pleader dies, or until all proceedings in the suit 
arc ended so far as regards the client 

(3) For the j)uq) 0 «es of siib-nilc (2) an application for 
roaiw of judgment, an application under section 144 or 
section 152 of this Code, any njipcal from any decree or order 
in the suit and any application or net for the purpose of 
obtaining copies of documents or return of documents produced 
or filed in the suit or of obtaining refund of monies paid into 
the Court in connection vith the suit slmll bo deemed to bo 
proceedings m the suit 

(4) The High Court may, by general order, daect chat, 
where the person by whom a pleader is appointed is unable 
to WTite Ills name, liis mark upon the document appointing 
the pleader shall be attested by siicli person and in such manner 
as may be specified by the order 

(5) No pleader who has been engaged for the purpose of 
pleading only shall plead on behalf of any party, unless lie 
has filed m Court a memorandum of appearance signed by 
himself and stating — 

(a) the names of the parties to the suit 

(b) the name of the party for whom he appears and 

(c) the name of the person bj whom he is authorised 
to appear 

(» litfkmee CAunJ /» re (I8»2) 8 Cal S17 
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4 Pro\nded that nothing in this sub-nile slmll apply to any 
pleader engaged to plead on behalf of any party by any other 
pleader \\ho has been duty .appointed to act in Court on belialf 
of such party. 

Old rule —The present rule nubstituted for tlio old rule 4 the Code of CitjI 
Prcceduro (Second Amendment ) Act, 1SJ6 Theoldrulc foUotta 

“(1) The appointment of a picador to mihc or do any appearance, application 
or act for anj person ehall be m writing, and *hMl he eigned hj such person or hj hw 
recognized agent or by some other person tliilj aiitlionzed by power of attorney to act 
in this behalf 

(2) Everj such appointment, when accepted hj a pleader, shall lie filed in Court, 
and shall bo considered to be m foree until determined with the Icaro of the Court, by 
a writing signed by the client or the pleader, as the case maj be, and filed in Court, or 
until the client or the pleader dies or until all proeceibngs in the suit are ended so far 
as regards the ehent 

(3) Iso advocate of any High Court establisbeil under the Indian High Courts 
Act 1801, or of any Cliief Court and no advocate of any otlierlligb Court who is a hamster 
shall he ftjqutred to present any doeument empoweruig him to act 

Amendment of the rule —This rule is as amended by the Code of Civil Procedure 
(Second Amendment) Act, 1020 Sub rules (I) and (2) correspond with the previous sub* 
rules (1) and (2) except that m sub rule (S) the words ‘when accepted by a pleader' 
which occurred after the words “every such appointment,' have been omitted Under 
the old rule which required an acceptance, it was held that the acceptance need not 
be in writing, but that if the rules of the Court required a written acceptance the pleader 
would not be heard unless it was in writing (j) Sub rules (3) to (6) and the proviso 
are new 

Pleaders appointed to act and pleaders engaged only to plead —Under the 

rule as it stood originally every pleader liad to be appointed by a writing signed by the 
party or by lus recognized agent, etc Under the present rule a distuiction ta drawn 
between — 

(1) a pleader appointed to act in Court , 

(2) a pleader engaged for the purpose of pleading only , and 

(3) a pleader engaged to plead a pleader duly appointed to act in Court 

(1) As regards a pleader appointed to act « a Court, it is provided by sub rule (1) 
that he cannot act for any person in any Court unless he is appointed by such 
person by a Jocumefii in iirilin^ Signed by such person or his recognized agent, etc It 
U only if the appointment is made by a wntuig signed by the party, etc , that he can 
act, and it is only where he is so appointed that be can be said to be ' duly appointed 
to act ’’ See the pro\ iso to sub rule (6) 


meaning of this rule, though no sanction has been obtained under the Indian Companies 


01 -w 


JiitfAa Pam v Kaltt Itam (1925) S ish 
m.ailC 30 ( 26)AL 82 



(Jt) AaiaAoMinv Kfljftu (1892) 19 C»I 6T8. 
10 1 A l3o 



AVroINTMFNT Or PU'ADrP' 


con 


Act f’f tJ <■ n] i» inf men t f f If?" ploi^Jer {If Uherm |«irf i fn * mit »iiti nnr'-^itn n^ent 
\ y » »ivy-u 1 |«i'»fT-of-ftllomn to •JpMUt * |levlef |o »icn rTC»n; 1 >i 7 n m*. » J leader 

■ ppnintcil It the nirent tn mppnrt m )ic^iti>n vmfi«l tlr armt i« a jlra.ler ilotj" 
• ppninir.J to •ct on tlie jiarl% * t<t *U (m) Omi«*»on to file m raiilpAlrn t<«jTtIicr wjlh 
the tnemoran turn of <! •«(>« not | mml the «] jiral fmm »n *j I'm! j fojwTlf 

prrfcmNl {«) 

A I IcAiW «luh »{ li> • to flrf »«i C wff < n hu I-rliAlf •ppcar, of 

idaVc kn *1 ] ticAtion or other* act f >r him 

(2) \ I lea !er me»fe<l for tl e |rtir]at»o III I Icailin^; onl\ lia« to file a tn'mnran lunt 
of *pi«^raneo »irnc«l t \ f im«elf a« imti leil hj auli nile ('i) In a (alnittA rn«o (o) 
the Court c*i rr««e«l lie « j ini* n that a | Wifer ran onij !*• mipAeol im ler ruh njle (5) 
Without a d icument »i^nl t \ the |iart\ when there ia a j*T»onal appoaranco m the »uil 
1 1 the i>art\ htmwlf or an a] jiearanee I \ a | IcAiler apji intnl to act Tlieartutl ileci 
fi n liouciir «a« on the rule* Iraninl l\ the (.alctitta High Court im ler cl *17 
of itA IxtterH I’atmt 

(3) \ 1 leader enpaped to plead on l■rllAlt of a port) h^ anj other j leader who 
ha* {leen diiU appointeil to act hiA not to file either a vaLaUtnamah or a memorandum 

Rales of Coarls — TIim rule iloea not pivo an alisoliilr ripht to anj j rartitioner to 
apiicnr in anj Court in anj matter he ehooMO* It l« nihieet to th<? niloa porerning the 
admiA^ion of different claves of praetitioner* in diffirrnt Courts and to rules framed 
bv the High Court (p) 

Advocates— Sc« original eub mie (3) and the undermentionetl ca»c ( 7 ) 

Signed —Seo see 2(20} 

Boffltay Pleaders Act, 1920 —See lO and Form C m Schedule II of tho Hombay 
rieftders Acts hare been repealed b> the ( oilc of Cnil Procedure (Second Amendment) 
A»t, ID.’G 

Delegation of aotliorlty bv pleader —tt here a pleader cannot attend, he has 
no power to delegate his authority to another pleader (r) 

‘ Until determined with the leave of Court.” — A pleader cannot determine 
his appointment without the leave of tho Court and afterrcasonallc notice to the client («) 
An attorney s retainer cannot be revoked by bis client hj a mere letter , it can only be 
revoked with the leave of tho Court by a wntlng signed by the client and filed in Court 
as provided in this rule (I) Korean the client determine a plcsder s appointment without 
the lease oftheCourtfu) A judge of the Itombay High Court however, while conceding 
that an attorney whose costs arc unpaid lias a right to retain liia client a documents and 
papers has held that a litigant may change hu attorney when he likea and that the leave 
of the Court is only a matter of office convenience (i) No formality is necessary 
about the Ica\ c of the Court (ic) 


(0 AalAutvar and Jhmflabad Hanking Cor- 
poralion Ltd v Oirdai 5 

414 81 1 C 510 ( 25) A L " 2 

(m) 7'5ir<rrnl'ala«imi V 7 d'lTi/iii / i/at (1921) 48 

I A 511 44 Mail -39 70 1 1 281 (2.) 
A 1 1 2,5 

(n) ilakonud v Shfilh Ahmtd (1929) 28 Ui m 

1 R 518 05 1 t "90 ( 29) A » 339 

(o) In rr Ham Payal Df (1012) S3 Cat 3*0 133 

I < 789 ( 3,) A C 1 

<P) ■ 


(f) La rtnli * v />Aui> (I9'’5) 4 Pat 769 92 
r C IT9 ( .9) A P 73 

(r) Sh rdayat v Khetu (1800) 20 Hum 203 
(«) EmpfTorv /(n7ani(19 2) 49 Cal 732 71 1 C 
81 ( ••) A t 615 

(0 AMCbandfrv Lak>hman(1000)36C»l 909 
2 1 C 830 

(>) AiSul lOidbtka V ramntray (1930) 9 Pat 
985 1281 I 350 ( 30)A I 403 
(e) Dharmdit V Kachadat (1933) 35 Bom 
LK 208 141 I C 9.8 ( 33) A B 1S2 
(tr) 3Ian rSram v J7aAu<7'>ni (1921) 47 Mad 
819 8. IC 103 ( 25) Ail .1 [F B] 
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Provided that nothing in this suh-riilc sliall apply to any 
pleader engaged to plead on behalf of any party by any other 
pleader who has been duly appointed to act in Court on behalf 
of such party. 

OM rale —The 1 resent rule nas substituted for the old rule 4 hy the Code of Civil 
Prcceduro (Second Amendment ) Act, 10J6 Iheoldrulc wa^as folloua 

“(1) Tlio appointment of a pleader to make or do any appearance, application 
or act for any person rhall be in ntiting, and shall be signed by such person or by his 
teeognited agent or bj some other pcr«on dulj outlionted by power of attorney to act 
m this behalf 

(2) Every such appointment, tthen acceptwl bj a pleader, shall he filed in Court, 
and shall Lo considered to be m force until determined with the leave of the Court, by 
a writing signed by the client or the pleader, as the ea«e may be, and filed in Ctourt, or 
until the client or the pleader dies or until all proceedings m the suit are ended bo far 
as regards the client 

(3) No advocate of any High Court established under the Indian High Courts 
Act, ISQl.or of any Chief Court and no advocate of any other High Court who is a barrister 
Bhall bo required to present any document empowering him to net ” 

Amendment Cf the rale — ^Tlus rule u as amended by the Code of Civil Froeedure 
(Second Amendment) Act, 1020 Sub rules (l)and (2) eorrc'pond with the previous mb 
rules (1) and (2) except that in sub rule (2) the words ** when accepted by a pleader” 
■which occurred after the words ‘ every such appointment,” have been omitted Under 
the old rule which required an acceptance, it was held that the acceptance need not 
be in wnting, but that if the rules of the Court required a wntten acceptance the pleader 
would not bo heard unless it was m wntmg (j) Sub rules (3) to (5) and the proviso 
are new 

«i j .. oniv tQ plead— Under the 

, wntmg signed by the 
distinction i3 drawn 

between — 

(1) a pleader appointed to act m Court , 

(2) a pleader engaged for the purposeof pleadmg only , and 

(3) a pleader engagedto plead byaplesderdulyappointed to act in Court 

(1) As regards a pleader appomted to act »» Court, it is provided by sub rule (I) 
that he cannot act lor any person \n any Court unless he is appointed by such 
person by a document in tenting «ign«f by such pcison or his recognized agent, etc It 
13 only if the appomtment is made 1^ a writing signed by the party, etc , that he can 
act, and it 13 only where he is so appomted that he can bo said to be ” duly appomted 
to act ’’ See the proviso to sub rule (5) 

M hen a suit is instituted by a plamtifi through an agent, the Court has the power to 


0) -J/ 



/tarn V JTafu Ham (lOSS) 8 Lsh 
SSl.eilC 30 (2S}AL 32 
(») iaroin v Ea/jha (1802) 10 Cal 678 

10 I A 135 



Ai roivTMi NT o» I’i.rvDrr'? 


n(K> 


I V* »pr<-i»l i«i»rr-ofjitlom'T to i»r{.»int • pWlfTio^cCT r»mition i«-tili tk. » f W l<'r 
•rr'mJf'l 1 V tU ncmt tn mri’^rl * i«^itim tmf«J I v tJp usml H • fW !-r il itr 
*f 7 «intr«l to nft on tl p • *''1 »tf C»") m 1« file a rftkilpitlni to^pt* •'•f' 

the nienior»ti Inm of Apj-enl '1 not jnrtrtit tl e «| i«nl from l-'inj; »n «f i n 
prrfefTe<i (n) 

A I te* Ipt «lut» *1 1* *’'* ^ '”■*' Appenr. Of 

insVe tn •} j lipution nr otf en« i*«* *rt f r I im 

(2) \ jW lor m2»po'l f If tf e I Mq«»^ < f llo* i ng «nh hv« to file a moeoropt/jm 
of •ij'e«r*nee » gnol \\ 1 ini«elf »• jmr»le.| It #ul role ( .) In A (rtInittA mv* (o) 
the (» tirl c*i n-wl tl e « j ni n Ihtt a |te« Irf oah onU !«• mgAceef tin fer «if> rite (5) 
nithout A d K-timeni fiftiol f i tl e i«\rtt *1 en tiere «« a j-efiiontl A] peitrnnre in the »mt 
1 1 the |iATlt 1 imwlf . r An A| j^-AfAneo It a | Ipa ter A||<»mlecl to Act Tl e Art nil dm 
n n hfiwncr »a« Kt'otl « n tl e ml lr»n e.t I \ the < AlnittA High C« urt under cl 17 
of It' I/Ptter> pAlei t 

(3) \ jletlrr rnCAgnl to flrad on liel aII of a jnrtj 1^ Ant other j let ler who 
hA' lieen lull Apjiointeil to Act Ktt not to file either a TAlAlAlntmAh or A niemnrAndum 

Roles of Courts — Tin' rule doet not gite on nlepolute nghl to An^ j rvctitioner to 
Apfwar m ant ( ourl in ant tnatlcr he ehoov*' It %•* ru| teet to the rulet porernine the 
8clmi«<ion of diUerent cIaa'cs of practitionerv m diUcrtnt Court* and to rulet fremeil 
bt the High Court (p) 

AdTOC&US — Sec onginal rub nitc (3) ami the undermentioneil ra»c [q) 

Signed —See rec 2(20) 

Bombay Pleaders Act 1920 — lo and form C m Sehedulc II of tho Itombay 
rieader* Acti hare been repealed 1} the < ode of Citil Troceduro (Second Amendment) 
A“t 19 JO 

Delegation of authority by pleader — Where a pleader cannot attend ho haa 
no pa«et to cklegttc hit authority to another pleader (r) 

• Until determined with the leave of Court —a pleader cannot determine 
his appointment Hithout tlio lea re of tho COurt and after reasonable notice to the client («) 
An attorney a retainer cannot bo retoked by hw client by o more letter, it can only bo 
revoked with the leave of the Court by a writing signed by the client and filed m Court 
as provided m this rule (0 Nor can tho client determine a pleader a appointment without 
the leave oi the Court (tt) Ajudgooltliellorobaj HighCourt however while conceding 
that an attorney whose costs are unpaid has a right to retain his client a documents and 
papers has held that a litigant maj change Ins attorney when he likes and that the leave 
of the Court is only a matter of oflice convenience (t) No formality is necessary 
about the leave of the Court (ic) 


(/) KalAiauvr and Ahmfdabat Jlanhitf Cor 
poral on Ud > tiurtot (1» t) S lah 
414 84 I C 510 ( •’5) A L “» 

(m) TA rurrntaratami V I araJai / i/at (if 1)48 

I A 511 41 Jfa<l -39 70 1 1 281 (2.) 
A IC 2 5 ' 

(n) JMomrd v Sif th Ahmed (19"fl) *8 PoM 

L H 518 05 I C 209 ( .0) A B 339 

(O) In re Ham Oaval De (181“) 58 C»1 370 155 

I C 788 ( 5 ) A C 1 

(P) Veeravpa v Vu«rf<if,sa <18 5) 48 Mai «-ft 

8" I C SOO ( _ ) A M 1201 In re The 
llendeTtoJthe II JH Co rt(1884) 8 Iloll 


(f) Lamrrmtet v BSiilJ (IOpS) 4 Pat 760 02 
IC I 8 U8)AP 73 

(r) SA rdayal v Khrtu (1890) 20 Bom 293 
(») tmperory /fooani (1922) 48 Cal TO™ 71 TC 
81 ( ^) A C 515 

<0 ^*’*AmaB(i9O9)30Cal 609 

(i) Babui liadh to v Ilamairay (1930) 0 Pat 
865 I'S I C 350 ( 30) A 1 403 
(») Dhamdal v Fathadat (1913) 35 Bom 
BR 298 141 IC 0"8 (33) AB 192 
(w) Uantaram v llahujam (1921) 47 Jf»d 
81B 8- I 0 10_ ( 25) A SI 21 [F B ] 
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But no order granting Iea\e slioutd bo tnadc where the costs of the attorney have 
not been provided for unless it be a ca«o where the attorpej has di-^:harged hira«elf by 
his own misconduct (x) An appeal lies from an order granting leave under cl 15 of 
the Letters Patent (y) 

‘ Until all proceedings la the soil arc ended — here a suit is (h<>nin‘>ed for 
default, a pleader engaged to act rn Court must not require a fresh power of attorney for 
the purpose ofappljnng for the restoration of thccascfz) 

5. [b 40] Any process served on the pleader of 
any party or left at the office or ordinarj’ 
““ residence of ^ucli pleader, and \tlietber the 
same is for the pcroonal appearance of the 
party or not, shall be presumed to be duly communicated and 
made knovsn to the party ^hom the pleader represents, and, 
unless the Couit otherniso directs, shall be as effectual for all 
purposes as if the same had been gnen to or ser\’ed on the 
party in person 


6. [S 41] ( 1 ) Besides the recognised agents de 
scribed in rule 2 any person residing wth- 

Bent Q accept eerriee JUnsdlCtlOn of the CoUrt inaV* be 

appointed an agent to accept ser\jcc of process 

(2) Such appointment may bo special or general and shall 
be made by an instrument m vmting 
writ’ug#nd’*m flw Is signed by the pnncipal, and such instru- 
ment or, if the appointment is general, a 
certified copy thereof shall be filed in Court 


\ \ 

ORDER IV 
InstitiiUon of Suits 

I 1. [S 48] (1) Every suit shall be instituted by 
presciitiDg B pluint to thc Court or such 
officer as it appoints in thi'? behalf 

(2) Every plaint shall comply mth the rules contained 
in Orders VI and VII, so far as they are applicable 



I'JSl J Of SI MMOSS 


G\l 

rialnl prcscnlwl lo Judge at dob alter office hours — Th'Tf i< mil ng 

in tl i» rule to ow tl xt the pTT*«rti1»!i fi of the | U nl nin*t I** •! iring ofTre | otir« or f 
tnu»t lie to ll e ofTecr Bj J» inlrtl it tie O Mrt W *1 *n» jorti i Ixr pUre \ ] i l»e l> rrr 
fore m*% BfTrj 1 It t txinl •! hi* letKo or kt In* cl il *llrf off rr hnurx if f rr~ni|e«| to 
1 im Bt tl xl I txre In b<> ilo nff tl r J i !,«• mn«tllulr* I ini*<'tf Bn ofllrrr to rrcriTO 
tl e j Uint (o) 

2, [S 5S ] Tlio Court ‘'h'lll cause tlic jnrticulnra of 
tNcrj stilt to lie entered in a liook to be 
ktjit for the piiriKisc nnd called tlic register 
of cimI suits Sticli (iitriis sbnll lie numbered in every }car 
according to tlic order in vxliicli the plaints nre ndinitted 


OltDEll V 

755ifc ami Scnice of Summons 
ISSUE OF SUMMONS 

1. [S (54] (I) Whenn suit bns been duK instituted 0 
summoM ^ summons iin} be issued to the defendant 

to appear and answer the claim on a daj 
to be tliercin specified 

Provided that no such summons shall be issued when the 
defendant has appeared at the presentation of the plaint nnd 
admitted the plaintiff s claim 

(2) A defendant to wliom a summons has been issued 
under sub rule (1) maj appear — 

(a) in person, or 

(b) by a pleader duly instructed and able to answer 
all material questions relating to the suit, or 

(c) by a pleader accompanied by some person able to 
answer all such questions 

(3) Everj such summons shall be signed b> the Judge or 
such officer as he appoints, and shall be sealed wnth the seal of 
the Court 

(a) SalUivyi ▼ Smndarthaehi (19 4) 47 Uad 
31" 910 1017 < 4)ASt41l> TAahir 

1) n llnm V Hand t (101") 34 All 46 


14 I C 714 [Stemorandam of appeal 
pieseoted at judge a tesldeoee] 


612 


THE FIRST SCHEDULE. 


Decree wtthout Issue of sammons— Tbe proriso to subr (i) contem 
pHtes ca<e3 xshere a decree m%j- Lc passed against a defendant vrithout isj-ue or semee 
of summons upon him [b) 

Bombay High Court Role 96 —Under thu rule os soon as a suit is instituted 
the defendant, or anj person repre»entu»g himself to be ao attorney of the defendant, 
13 entitled to be furnished with a copy of the plaint and exhibits annexed thereto even 
before he has filed an appearance m Court (e) 


2, [S. 65.] Every summons shall be accompanied by 
copN or ftateruent #o ^ copy of tlic plaint or, if so permitted, 

ntjpi to surnmnns ^ coDclse Statement. 

3. [S. 66.] ( 1 ) the Court sees reason to re- 

quire the personal appearance of the defen- 
Court inav orJrr atin dant, thc sumniODs shall order him to 

daat or plslntlU to «pl*sr . • r, a.1 i * 

appear in person m Court on thc day therein 
specified. 

(2) AMiere the Court sees reason to rcqmre the personal 
appearance of the plamtiff on the same day, it shall make an 
order for such appearance. 

C0DSe<ltl€nC6 of OOD atteod^OCS —.As to the consequence of non attendance 
in person , see 0 9, r 12 

Non attendance of party on adjonraed date —Where an order » made 
under thu rule for the personal appearance of » party on a specified dav, he is not bound 
to Appear personally on anv adjourned date unless a fmb order u made reqomsg his 
appearance on that date IVhere no fresh order is made, and the Court dupo^es of the 
suit under 0 0, r 12, the order is one mode without jurisdiction (d) 

Pardanashln — As to whether a pard.3Qashm lady can be compelled to Attend 
m Court, see note “ Appearance lu Court '* under « 132 


\o part} to b« ordertd to 4. [5.67.1 Ko partv sliall bc ordeicd 

appear In pervin umes* re- . ^ i . t 

sidtat within certain limit* TO appear 111 pcFsou luiless lie resides — 

(a) within the local hmits of the Court’s ordinary 

original jurisdiction, or 

(b) without such limit-s but at a place less than fifty or 

(where there is railway or steamer conmiunication 
or other established pubhc conveyance for five- 
sixths of the distance between the place where he 
resides and the place where the Court is situate), 
less than two hundred miles distance from the 
court-house 


(6) Eant of rfn^al V Cumo <6 Co {I8«9) S 
D1..R 393 

(f) v 


(1930) 3X Bom L.R. 


oftAt Port efBooiba]i ^ 
. 1533, 125 It 613, 


(■30J A B 5«7 

Stmltf .N olA V ilallu (ldl7) 39 OL 4*9, 
1C 934 


39 


.snnvK’K or summons. 


5in 

5, [S. ns.] TliP Court ♦'liall dctcrimiic, nt the time O. 

of i«uing tho ‘summon'?, Mlictlirr it ‘slinll rr. 

j r 7nu he for the settlement of i‘*sucs only, or for 
tlie final (lispo‘?al of tlic suit ; nnd tin* 
summons ‘ilinll contain n direction accordingly : 

Provided that, in c\ers’ suit lic.ard hy a Court of Small 
Cau‘?c‘?, the Mimmons ‘sliall he for the final disposal of the suit. 

Sommons for fmil dlSpOSM — a fcncnl rule »ummon*e< for firwl ilupowl 
ofiuUa ibonl 1 beisiunl ••nh m »ini| 

6. [S. (19 ] The day for the appeamnee of the defend- 

ant shall he fixed Mitli reference to tlu* 
current htisincss of the Court, tlic place of 
residence of the defendant and tlic time 
necossarj* for the service of the summons ; and the day shall 
be so fixed as to allow the defendant .suflicient time to enable 
kim to appear and ansvser on such day. 

7, [S. 70,] The summons to appear and answer ‘•liall 

order the defendant to produce all docu* 

Summon* toorJertlrf^n) mClltS lU lllS pOSSCSSlOU Or pOWCr llpOll 
•nt to rroiluff* documenj. i i i ^ i ^ ^ 

r»ii«ionb> lum which lic intciuls to rely in support of his 

case 

8. [S 71.] Where the summons is for the final di*'- 

posal of the suit, it shall also direct t)if* 

On issue of .urnmnus for defendant to producc, on the day fixed for 
appcarancc. all mtnes^es upon nho-^* 
evidence he intends to roly m support of 
his c.ase. 


Sermce of Summons 

9, [S. 72] (1) Where the defendant residf-j r-.-''- 
the junsdiction of the Court in v}y' 
suit IS instituted, or has an agont 
within that jurisdiction who is 
to accept the service of the summons, the f>urrir^,r,' f>- 
unless the Court otherwise directs, be deliver^ /■rr 
to the proper officer to be ser\ed by lijm ^ 
subordinates. " ^ 


aram <1914) S8 Bom 877, SW, |/ 
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(2) The proper officer may be an officer of a Court other 
than that m which the suit is instituted, and, where he is such 
an officer, the summons may bo sent to him by post or in such 
other manner as the Court may direct 

10. [s 73.] Ser\uce of the summons shall bo made by 

„ . , . delncring or tendering a copy tliereof 

JloJe of iffMce ° ir/ i 

Signed by the Judge or such omcer as he 
appoints in this behalf and sealed mth the seal of the Court 

Object of service— Tho object of th« eemee of f summons in whatever way jt 
may bo effected (other than Bobatitutcil eemee to which other considerations apply] is 
that the defendant may be informed the institution of the suit in due time before the 
date fixed for the hcanng (/) Scenolestor )7below, Sem e of summons 

11. [S 74] Sa\e as otherwise prescribed, nhere there 
8crMe«oase>erai defend morc defendants than one, serMce of the 

summons shall be made on each defendant 

Partners —As to semco on partners see 0 30 r 3 

'V\Ticrevcr it is practicable, service shall 
be made on the defendant in person, unless 
he has an agent empowered to accept ser- 
•v^ce, m •which cose se^^^ce on such agent 
shall be sufficient 

(1) In a suit relating to any business or 
work against a person who does not reside 
wnthin the local hmits of the jurisdiction of 
the Court from which the summons is 
issued, setMce on any manager or agent, who, at the time 
of ‘service, personally carnes on such business or work for such 
person within such limits, shall be deemed good service 

(2) For the purpose of this rule the master of a ship shall 
be deemed to be the agent of the owner or charterer 

Manager or agent personally carrying on business— The manager or 
agent contemplated by this rule is one who has an uiit ative and independent discretion 
albeit subject possibly to general orders for his guidance A mere tertarU employed to 
carry out orders or to execute a partrcular commission or a factor or commission agent 
who IS not identified with the firm for which he acts is sot such an agent (g) 

(/) Bhomthfltt T Cmabat (1897) 21 Bom 2*3 I ( 3 } CoevlJai v GannhUl (1890) 4 Bom 418 


12. [S 75] 

8eince to be on defend 
ant In pereon when prse 
•lenble or on h s agent 


13. [S 76] 

Sernce on agent bjr 
whom defendant carries on 
husinese 
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14. [S. 77.] Wlicrc in n suit to obtain rol((*f respect- < 

itiD, or compensation for mtoiir to, ini- ^ 

^nWon *e<Til In °ti *. ‘^.i 

In .Bit. It immotiu. inovnlilc propcfly, service cannot he 
made on tlie <!cfeiulnnt m per'on, and tlic 
defendant lias no agent empowered to accept tlic ‘^crMce, 
it may be made on any agent of the <lcfendant in clinrgc of the 
property. 

15. [S* '8*1 Where in any suit tlic defendant cannot 

be found am! has no agent empowered 
mtittntmwoi jtirtxJtBi. to atccpt scmcc of tlic summons on Jus 
bclialf, «cr\icc may be made on any adult 
male member of the f.mul}' of the defendant who is residing 
with him 

Erjilamlxon — A servant is not a member of the family 
within the meaning of tins rule. 

Service on adOlt male member— Wbm no attempt made to fmd the 
defendant, and the aurareons li aerred on hi< aon. the atimmons eannot Lo aaid to bo 
dul) aerred The in<iuir} aa to the nben-abouta of tho defendant must not bo 
perfuDctoiy (A) 

16. [S. 79.] Where the scning olTiccr deli\crs or 

tenders a copy of the summons to tho 
defendant personally, or to an agent or 
other person on his bclialf, ho shall require 
the signature of the person to wliom tlie copy is so delj\cred 
or tendered to an acknowledgment of ser\ncc endorsed on the 
original summon®. 

Refusal to sign acknowledgment — A mm refusal to sign an acknowledgment 
of aorviee is not an oflence under a e 173 or sec 180 of tho Indi-n Penal Code («) 

17. 86.] Where the defendant or his agent or 

„ . , such other person as aforesaid refuses] to 

rrocedure when defend .• ii-r . i 7, 

»nt refu.e* to accept ter Sign tlic ocknow Icdgmcnt, Of wlicrc the 

Mce ot cannot be found ° „ «, o n i t 

serving omccr, alter using all due and 
reasonable diligence, cannot find the defendant, and tlicre 
IS no agent empowcied to accept ser\uco of the summons on 
his behalf, nor any other person on wliom ser\ice can be 
made, the ser\ing officer shall affix a copj of the summons 
on the outer door or some other conspicuous part of the 
house m which the defendant ordinarily resides or carries on 
business or personally works for gain, and shall then return 

(A> DharamChandv Aa«a*(10 1)28 C j (•) Qvten Emptt$t T (|S93) 20 Cal 3S«. 

eS I C 991 ( .1) A t (U8 I 
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7 tlte original to the Court from which it Avas issued, with a 
report endorsed thereon or annexed thereto stating that he 
has so afTixcd the copy, the circumstances under w’lncli he did 
so, and the name and address of the person (if any) hy whom 
tlie house was identified and in w'hosc presence the copy was 
affixed 


ThG old section —-Tin*! section corr^fiomU mill SO of the Code of ]S$2 excej t 
in the following pnrticolara — 

1 Tlic words “after u^mp all due and riasonablc diligence” are new They 

gne effect to the deewons cited m the iiotc^i 1 elou tinder the head “.After 
u‘iing all due and reaionablc djJjgence ’ 

2 The words ‘ or carnet on l»ii«ine«a or pcrsonalli works for gam “ have been 

added to remove a doubt which aro<e under the old section as to whether 
it was good scrtice to affiv a coj»% of the summons on the outer door of 
the tlefendant s place r/ tiuemtij (j) 

3 The words and the name and ad<lre«s, etc, at the end of the rule are also 

new TLev merelj give effect to the existing practice 
Service Ol sununons.— The Code presenbes three modes of service of summons 
upon a defendant They are as follows — 

1 Jn the first case, the summons is sened by delnenng a copy thereof to the 
defendant personallv, or to an agent or other per^m on his behalf, and 
b} obtaining the signature of the pef«on to whom the copy is delivered 
to an acknowledgment of sersicc endorsed on the ongmal summons See 
rr 10 — 10 and r 18 


2 In the second (a«e, that is, ca«e8 mentioned m r 17, service is efiected icilAouf 

an order of Ihe Court bj affixing a cops of the summons on the other door 
or some other conspicuous part of the hou«e m which the defendant ordi 
narih resides or carries on business or personally works for gam, and it is for 
the Court to declare after examination of the servmg officer that the summons 
has been dulj served W hen this mode of semee is adopted, the pro 
visions of T ]*) hase to be complied with and the Court concerned has to 
decide whether the summons h-vs or has not been duly served See it 17 
and 19 

3 In the third case, that is, cases mentioned in r 20, service is effected after 

obtatning an order of the Court by affixmg a copy of the summons in some 
consjneuous place in Ihe Court houte and also upon some conspicuous part 
of the house (if any) in which the defendant is kno^rn lo hate last resided 
or cnrrtrrf on business or personattg tcorled for gain, or in such cdher manner 
as the Court thiriXs fit Service so effected is ns effectual as if it had been 
made on the defendant personally This is called eubsMuUd Sertice Seo 
r 20 and the marginal note thereto (1) 


Refuses to sign the acknowledgment —tv here a defendant refuses to sign 
the acknowledgment, the provisions of the present rule must be complied with, namely, 
the serving officer shall affix a copy of the summona on the outer door of the defend 
ant 8 house , otherwise the summons cannot bo said to have been duly served (I) 


(j) Chanbatappa V J/ainoftu (1870) 7 B B C, I 

A C liH I 

Varvtir ri/A« (ISOI) 16 Bom 117(noti»e I 


min CAanitv Pari 
00 p S27 48 1 


IMlidOlS) 
C 28 
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T tr« if t! r il f'Ti Unt rr-f j»r« tn f m •rVnowWjtnrnt It i« n 
opr of iJ f i> immon* on « tal V in t >• ho«*^ tl •• nj v m i*t f-* a'*' 
f tf r J r> i«o (f) In A iroont 1 »tna ra*- tl *• (« «rt Mpir»*o«l thr* 
opr of ih*" Mimtnon^ i« <1 tirrml to Iho il frn lint un lor r nl' 
til ti‘ It lilt irf i«oi to f ^n an arknoatnl^ml tlo|nm> 


lont to lorrc a 
1 tf o « itrf ilcVT 
n tl It ah'To a 
1 II o il'-fcn Uni 
of thi« n If «l ) u t applj 


0.5, 


n 1 tl at It I* not norr*Mn In af * a roj \ of th** r immon« t n tl »• ! mr t f II *• •Ufon Lint s 
ou*o ih*" m*on prim l»'inc ll it in » ith a ri*<* Il «• N-mna < ff frr noitlliirno </h'r 
fjy f f tl o nimtnnn« I i 1«* aF xr^l t n thr oulrr il mr an 1 lli-it 11 o r ipm m niu«l li* 
Iromoil to lio iluU I'on'ril tl ijli n » « pi I' m af \«*I (ot) 11 it it I n l<rrn 1 rl 1 1 1 11 o 
imo Huh C irt tl it if iho rop\ < f |l r » imm n« ii a 4 / 1 1 If »• ilrfim Lint tl « 

Toil mn* « f thi* rail- inn*t U- »tn tli comil M with fa| 


After QSln^ all doe an! rcasonaiile diligence — Tl <• prr^nt niU cnjoim 
[hit m ca^oi «l orr tl o lUfcn Lint rinn t 1*0 f un I the rnmlo of KTiicn j rr-wrilictl 1 v 
lhi« niU i>l oul 1 not li<* ro« rtoil t i ■ at f tl o aomnj; ofTii^r Im ii«<Hi all H r an I ttn’nn 
aihdlytirix fnltlo lof<T Lint an I 11 r drfon lint coul I not li? foun 1 To ju*tif\ 
Fuch HTi irr it niu*t lio »l o«ti that pn ft tffjrit tnrt tna If to Jin I thf tifjtn fant, t Q , 
that tl r N n ing oFicrr »rnl to II c | licr or pUm an I at ll c timi^ nherr an I « I cn it nai 
rra«onal Ir to expert to fin 1 I ini (o) Tl u« if a wiing ofl err pod to a ilcfcndant s 
Louv I lit ilo« not f n 1 I itn thrrr and the «lrf n lint a adult »on nlio \* m tl c 1 ou«b 
refund to accept ren icc on behalf of ll e father ll e«e faeta 1 1 lhrm«e!rp« ilo not ;u«tifv 
the officer in reporting to the xno<Ic of aerrice preicnlieil 1 1 ll ii rule I e mu«t lieforp 
eflccting *uch femce in<]uire of tie non ai to wlcre tic dcfcndint anl other 
wi«« exerci'O due anl imonalle dilipenee m fin Imp the defendant (;) \\hcn a 
defendant li friapornnly aWnt from lome anl ii not rrirdcnlol m hi< lou»e br an 
a^ent or male member of hii famiti the eummon* eloull lie a^i n taken to the 
defendant a hou-r! to !« eerred upon I ira at tl< time nheit en luiries ma U el n that ho 
u bkeli to lie foun 1 at home (<;) M re temporin al 'cnee of tl c defen lint does not 
}uatif^ tl c aerring oil ecr m allixms a co| i of tl e aummom on tl o dijor of the defendant a 
hou 0 (r) cipecutli if the eerrinp ofheer knwua where the al<cDt defen lant is («) 
See notes above under the head The old section 


Cannot find the defendant — ^These words ate wide enough to cover the ca«e of 
a serving officer not being able to o6hiin occw to a ptrdona'hxn ladr or to delircr or 
to tender a copy of the lummoni to her (r) See notes to r 19 below and notes also 
to O 9 r 13 Grounds on wh ch ex parte decree may be set aside 


Proof of service — If the pUmtid apjiears at the heannp of the eu t but the 
defendant does not appear at the heanng the qurition whether the suinmoni was duly 
served ari«es directly for the detennmation of tl c Court for the Court cannot proceed 
ex parte unless it is proved that the suniinoDS was duly served [0 9 r 0 {!)] Where a 
decree is passed ex parte against a defendant and the defendant satisfies the Court which 
passed tl e decree that the summons was not duly served upon him the Court may set 
a«ide the decree [O 9 r 13] 


(T) Cmmn\ ZJom'My V (19 gj sj Bom 

L. U 4 I ns I I J ( 3M II ^7 
(m) \«g.»i«irv ru.«-ir(19 4| 3 Tat -J« S 
1 t 8«9 ( 4) A I 44S 
(s) 3tahn<t o v Ca.y 4 P»t 135 91 I C 

184 ( ^) A 1 411 


< 0 ) 


M»V*3 

£ii5t<ir 


V Jan Mrnh (18931 •’8 TaJ itti 

V 1 ur, nr />n<, (l8J ISlai 01 

I 7 a7>i » r Inatabhapnl (1h 9« i 
**4 Kaum^ Job m >77 ( 1 9| 8) 4J 
4* 34 I C 70 IlatdfxxSaa i 

ila<7<u (17^) S" Cal 1 » 88 I C 


503 ( »al 4 < 6 D a/T lo » v Cpmdra 
(19 41 40 <al L J 154 8 I C mS 
( 4) 4 C 1001 

(^) Sntaramv / o 7Bini/ir (1906 30 Bom 6_3 
(t) /AoiR*5<Vr 1 t maba (1*9 ) "I li m 
Ir) Sab aman « ' Sahranuinvi <IS7S) "I JIad 
419 J5raA>»n \ IloM<]7<i ( 1 908) 9 5Iad 
3 4 

(a) Salma V Gaar (190 ) <>4 4U 30“ 

(0 KtkmJa T laA n CA/iadni (1915) 10 C 
W \ 1“41 SO 1 C 64 
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18 . [s SI ] Tlic sening officer shall, m all cases in 
\\hich the summons has been served under 
oi rtnice'*''"' rule 16, endorse or annex, or cause to be 
endorsed or annexed, on or to the onginal 
summons, a return stating the time uhen and the manner m 
which the summons uas ser\cd, and the name and address of 
the person (if anr) jdcntifj ing the person sen ed and itncssing 
the deli\ erj’ or tender of the summons 

Foril) 0l return — See Appendi’t n to Schedule I Form No II TheBaidForm 
has been altered m certain respects by the Cliief Cburt of the Punjab *ee Appendii 
\ni below 

19 [s 82, 1st pars ] Where a summons is returned 
under rule 17, the Court shall, if the return 
under tliat nile lias not been ^ ended by the 
affidaxit of the ser\ mg officer, and may, if 
it has been so verified, oxanune the serving officer on oath, or 
cause him to be so examined bv anotlicr Court touching his 
proceedings and ma} make such further inquiry m the matter 
as It thinks fit, and shall citlicr declare tliat the summons has 
been dul> served or order such service as it thinks fit 

Declare that the sammona has bees duly served ^Tbe declaration that the 
Bunimona has been duly serred is an impcratirc requisition and the Madras High Court 
has held that in the absence of eucti a declaration an er parte order in execution proceed 
mgs cannot operate as constnictire res judicats (i) te, tlaC Ecplanation 11. 
section it will not apply Veep Stfabore 

Or order such service as It thUlKS fit — The»e uord-» empower the Court, 
eren when there has been a technical complinnce with Iho procia ons of r 17. 
to order serrico in another mode if li e Court thinks fit to do so in the interests of jus 
tice Thus where the person to be seired ts a p tn/aiiasAin lad^ and the Bemrg officer 
not being able to obtain access to her Sixes a copv of the summons on the outer door 
of her dwelling house as provided by r 17, yet although the mode of service isnot 
improper the Court mav under this rule direct the servi e of summons by means of 
notice by registered post so that tbe cover maj m due cour“e reach the ladj herself (c) 


20 , [S 82, 2nd pam.Ss 83,84] (1) 'Where the Court 
is satisfied that there is reason to beheve 
Substituted defendant is keeping out of tJie 

way for the purpose of avoidmg service or that for anj other 
reason the summons cannot be serv ed in tJie ordinary way, tlie 
Court shall order the summons to be served br afiixing a copy 
thereof in some conspicuous place m the Court liouse, and also 


(o) Jj/iaappri T Itamnnathnn (103}] W Mad 
h. J (33) A If 4U6 Unmatvtai 

\ Oiinnappa (1P33) 64 Mad L. J 037 
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Upon some con'^picuons part of the 1100*50 [if any] in M'liicli tlic 
defendant is kiiowai to liave last resided or carried on business 
or personally worked for gain, or in such other manner as tho 
Court thinks fit. 

(2) Service .substituted by order of the Court shall bo 
rffrrt cf .outitotM effectual ns if it had been made on the 

defendant per-onally, 

(3) AVhere service is substituted by order of the Court, 

the Court shall fix such time for the 
appoaraiicc of the defendant ns tlic case 
may require. 

SobStUQted service. — S<>r not« to r 17 aborf, “Service of sumtnon*.” 

•* Where the Coart Is satisfied “ — The adtmlnlity of cffcclmg semeo br sub- 
Btitulwi somee is » matter jinmanly for th« irwt Court The Apprtlafe Court h»» no 
pover tocon'idcr whdhrr theonlrr far»ul^titut«l sorrieo made on aulTicirnt pountls 
or not. It has onlj to »oc whether the order was made acconlmg to law and whether 
the Inal Court wus satislied that the renditions mentioned in tbu rule were fulfilled (le). 

•* For any other reason.”— x\ hero b> the custom m India a defendant (being a 
Hindu woman of rank) could not lie |>ersonath ecrrrtl with summons, tho Judicial 
Gommitteo allowed aomoe to bo sulrstdiitetl on her Metrun [chi'*! arrant] (r) 

Shall fie as effectual — Tlie«o words do not necessanlv mean that tlio aum* 
mona hai been duly rened. but only that euch (>erMee is as eJectual as jitrsonal icrMce 
(or tho jwrpo*© of going on with tho proceedings in Court , and in apita of such rerrica 
It is open to the defendant to shew that ho liad no knowledge of the claim (y) But 
substituted semce may be due sen ice particularly if the defendant has been erading 
semce {2) 


21. [S. 85, 1st para,} A summons may be sent by tho 
Court by Avhicli it is issued, whether ttith- 
in or without the pro^^nce, either by 
one of its officers or by post to any Court 
(not being the Ifigh Court) haMng juris- 
diction in the place where the defendant resides. 


Service of rummons 
where defendant letiJea 
within Joritdictfoa of so. 
other Court 


Service by registered post. — ^This mie is to be read with B»C. 27 of the General 
Clauses Act 10 of 1897 bv which it is provided that when any document is required 
by an Act pas^ after llth March 1897 to be awved by post, and the expression used 13 
“ Bend ” [w hieh la the expression used in the present rule], then, ‘ unless a different in- 
tention appears, [and no euch intention appears in the present rule] the semce shall be 
deemed to be effected by properly addressinR, pre paying and postmg by registered p>ost, 
a letter containing the document, and, unless the contrary is proved to have been effected 
at the time at which the letter would be delivered in the ordinary course of post 


(K-) DtrnuiMmi v nnlatinHnram (l»’7» 53 235 IJI I C 12o2 ( 31) t it 8l3 TUm 

Ma.1 L J 477 103 1 t 213 ( 37) A M Illmnte \ (,anga (liii) H Ml 154, 

507 ( 31) A A 737 

(z) Clatlv J/uKirl <1630) 2 M ] A 2KI 260 <r) J/iiaatrf.n \ Au3<AmilRan(1933) 55 3Iad 240, 

(y) GganamiMlv A5.fuf /fiutain (1932) 55 Mad 13S| {, 344,( 3I)A 31 812 
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Reading the present rule with the Paid eec 27, the High Court of Bombay held :n a ca«o 
in which it appeared that the postal packet enclosing the summons was properly ad 
dressed to the defendant, and was registered duly atamped and posted, 1 ut the packet 
was returned endorsed ‘ refused, ” that the Court was entitleil to draw the inference indi 
cated in the said 8»c 27 and to hold that there was sufficient scmcc {a) In the earlier 
cases which arose under the corresponding section of the Code cf 18SJ, where a po«tal 
packet was returned endorsed refused , it was held that the sen ice was not sufficient 
and that further cMdcnee was neeeasarj befoio the Court could act upon such endorse 
ment (/i) As to these cases, Loneser, it is to I>c noted that they were all decided with 
out any reference to b"c 27 of the General Clauses Act as all except one were decided 
before that Act camo into force, and the one decided after that Act came into force 
was not goremed bj the provisions of sec 27, as tliat section did not apply to the Code 
of 1882 which was an enactment passed before 11th March 1807, the date on which the 
General Clauses Act came into force 

The High Court of Bombay has recent held that the Court must allow the defend 
ant a retrial if, after a decree has been [wissed against him on evnlence that the sum 
mons was served by registered post and returned refused he appears and denies receipt 
of the packet Macleod C J , paid Service bj registered post is at any time a poor 
substitute for personal service which is directed by the Court It is allowed to litigants 
as a matter of conaenience (e) 


22. [ S 80 ] ■\\liere a summons issued by any Court 
established beyond the limits of the to^\•ns 
of Calcutta, Madras, Bombay and Rangoon 
to be served within any such limits, it 
shall he sent to the Court of Small Causes 
within whose jurisdiction it is to be ser\ed 


Addltlors made to the rule by the High Court of Bombay —See App 1\ 


23. 85, 2p<I para] The Court to which a summons 

IS sent under rule 21 or rule 22 shall, upon 
*uSmoiis’!s*cnt‘ receipt thereof, proceed as if it had been 

issued by such Court and shall then return 
the summons to the Court of issue, together with the record 
(if any) of its pioceedings wntb legard thereto 

fUnrr i?/ — >S«n? 1 Appeta^ S Fcfi’its .Vo wi' ,wfAp o.Vaw 

tions made in the said Form by the Bigh Court of Bombay in exercise of the powers 
conferred by sec 122 above 


Sufficiency of service — Where a summons has been transmitted by one Co-rt 
to another for service by th“ latter, and the return made bj the Court serving the 
summons states that the service has been duly effected the presumption will be that the 
service was sufficient unless the return itself shows tho insufficiency (d) Similarly when 
the return made by the Court serving tho summons slates that the summons has 


(a) Saluram v rannaboi (1911) & m 

213 11 I C Jjl iwe 8l o I’ooprW M 
y/aji (1914) 18 Bom L 11 204 

21 1 L 437 

(fc) Joqtnlro CluniicT y Bicnrl'i (1888) 15 
6S1 Jaganna)}! r intiooH (1893) 18 
Xoni eud , .l^a Gulam It inin v r^affoon 
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! «liih K-n-T*!. fcn 1 tl>r ptimmnr>« t« irtnnml with tli*t iWUmtion to Ih'" Cotirt from 
which il »»• tl r J rr*umj ti m i« that th** a^mcr *»• n<'t Piiflicimt. an-l th'* f 

from which the »timnv>r« wft« >hoiilc| net H|ion tliit i rr*timpti >n iinicp* Ihrrr ip 

pooil an*! ptmne tm limct- which mmrw nr i« lirmicht In itp nolper phowintr that the 
»umm in* wa« M-n-piJ (p) Acmnlms to th«* (ulciitta Hish (’inirt. Iinwpvcr, Iho 
Court l•»lllnc the ptimmnn« mu*t not firorrrtl ii|>i>n «n\ prr*ijmj'tion rithcr w*\, t<ut 
mu«t ilitmnine fir it m If wJirtl rr the M-rrice wap piifl oi<nt or not, the rer»»on purn l>cmf; 
that the prt-ont nite <1 >r« not iT«jwire the (olirt to which the nimmotip 1* p^nt for remce 
to maVe anx return lotichinc the #i»/‘cicBC|f nf h rp ico (/) TIiip pich Iia« l>e<n cli««<'tifop| 
from li\ the High (< urt of XIUhalAil on prminifp of «|)e«Iicnr\. and further, on the 
proiind that it i^nre* the la*t M-ntmee of rule |<i Alxitr, which apjilpe* not oiil\ toth© 
Court i««iim? the ►umnioii«. hut at«o to the Court to which it h wnt for aer\ ice (j) 


24. [S«. h7, S*; ] Whore the clcfoiulant is confined in 
a ]lrl'^<)n. the ‘'iiniiiions shall be delivered or 
nice ,n jffenurt In !>>' or otlicruisc to tlio officcr in 

** charge of tlie prison for service on tlic 

defendnnt. 

Ante the dutj of the officcr to whom the eumniona ip rent for ktmcc, ree r 2D hclovr 


AVhcrc the defendant resides out of Bri- 
tish India and has no agent in Bnti«h India 
cinjiowcred to accept service, the summons 
shall be addressed to the defendant at the 
place xxbere ho is residing and sent to linn by post, if there 
IS postal communication between such place and tlic place 
where tlie Court is situate. 

Service by post —Tn the caoc of a defendant lumg abroad aulr-titutcd aerrioc is 
inapprorriate W hen a copj of a notice wap ordered to he allixed to the Court houpo in 
the 2» I’nrgmnss by waj of giving information to a party in South Africa, Raiikm, 
C,J , said that subptituted service ahould not be u«cd in ^ x\ay winch h unbusinesslike 
and ridiculous (A) 

iiee notes to r 21 above 


25. [s. S9.] 


Pcrxtci* where defer l*nt 
re'llep out of brltl U Inlu 
sad lull no aseot 


Scrilce In foreign lerri __ - ^ 

tory throuBh lollllcal 26. [S. 90.] Where 

Agent or Court • "v.j 

(a) in tlie exercise of any foreign jurisdiction vested in 
His Hajesty or m the Governor-General in Council, 
a Political Agent has been appointed, or a Court 
has been established or continued, uitli pouer 
to serve a summons issued by a Court under this 
Code in any foreign territory' in which the defendant 
resides, or 


(f) VintrU PraMit \ liny Mohan Lai Iml) 33 
All «I9 11 I C 

{/) /tom-iMO'* V C«wo.fo MRSo) »2(al SRO 
<r) < I rtuad \ Lrxj Mohan A<Tt(lll|l) 33 


\11 618 II I i 29 
lA) SiiJntmnn \ Jatxn trana 

( 29 ) A t SS 3 


ifA (1930) 57 Cal 'iPfl, 
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(b) the Go\ernor-Gencial in Council has, by notifica- 
tion zn tile Gazette of Imha, declared m respect of 
any Court situate in any such territory and not 
established or continued in the excrci'^e of any such 
jurisdiction as aforesaid, that seriice by such Court 
of any summons issued by a Court under this Code 
shall he deemed to he a lalid scrnce, 

the summons may be sent to such Political Agent or Court, by 
post or otherwise, for the purpose of being sc^^cd upon the 
defendant , and, if tho Political Agent or Court returns the 
summons with an endorsement signed by such Political Agent 
or by the Judge or other Officer of the Court that the summons 
has been sened on the defendant m manner hereinbefore 
directed such endorsement shall he deemed to be endence of 
seiMce 

Tho words italicized m cl (b) of this rule are new They were in«rrtCfl in this rule 
by the I epoaling and Amending Act WII of lOlI 

27. [s 422] 'Where the defendant is a public officer 

(not belonging to His Majesty’s military, 
0 (ifcVr’« on 'lellant'’o{ al OF aic foiccs OF His Majestv’s Mian 
Marine Service), or is the servant of a lail- 
v\ay company or local authority, the Court 
may, if it appears to it that the summons may be most con- 
vementlv so served, send it for service on the defendant to 
the head of the office in which he is emplo} ed, together with 
a ropy to be retained b} the defendant 

Amendments— The word? or air wore added m the rule after tho word 
‘ naval by the Bejiealing and Amending Act 10^ 

Officer belonging to the Indian Marine Service — officer or toechamo 
in ti 0 employ of the Ind an 9Ianne Service iv Subject to evacflj the same rules as 
every other person under the Code that is to say service upon him is to be effected in 
the manner prescribed by rr 15 to 17 above (t) 

28. [s 468 ] Wheie the defendant is a soldier or airman, 

the Court shall send the summons for ser- 
seivirc on sol Her. Commanding officer together 

with a copy to ho retained by the defendant 

Amendments — ^The words ‘ or airman were inserted m the rule after the word 
‘ soldier’ bi the Repea ingand Amending Act, 1927 


(I) Inlu Veah v D'lr&i/l.h (1915) 48 Cal 87 '’5 1 C 3S0 
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29, [Cf. 5s 87i 88, 4B8.] (I) Where n ‘'Uininnii'? is ( 

(lcli\orp<l or *:ent to .itiy per'^on for ^crMcc 
,nn!S.^n. ir“«sT|imM'M Utulor Tulc 21, Hllo 27 OF Hllc 28, ‘Jlicll per- 
.miir.rnw <.\\a\\ bo bniiiul to scr\c it, if possible, 

and to return it under bis «siginture, nitli the uTittcn 
acknowledgment oftlic dtfeiidant, and snch signature sliall be 
deemed to be e\idcncc of s<.rMcc. 

(2) Wlicre from any cause service is imiiossilde, tlic 
summons shall be roturneil to the Court with a full statement 
of such cause and of the steps taken to procure ser^ ice, and such 
statement shall be deemed to be evidence of non-service. 

30. [Ss 91, 92.] ( 1 ) TIic Court may, notwitlistanding 

anything hereinbefore contained, sub- 
,umnrn”“’‘"" stitutc for a suminons a letter signed by 

the Jud«c or such officer as he may appoint 
m this behalf, where the defendant is, in the opinion of the 
Court, of a rank entitling him to sucli mark of consideration 

(2) A letter substituted under sub rule (1) shall contain 
all the particulars required to lie stated in a summons ind, 
subject to the provisions of sub iiile (3), sball be treated in all 
respects as a summons 

(3) A letter so substituiod may be sent to the defendant 
by post or by a special messenger selected by the Court, or m 
any other manner winch the Court thinks fit . and, where the 
defendant has an agent empowered to accept service, the letter 
may be deliv’ered or sent to such agent 


OJIDER YL 
Pleadings generally 

1. [iVcw Cf Jud. Act 1873, S 100] 0.6 
“Pleading” shall mean plaint or written 
statement 

Introduction ol English rules of pleadings —The object of thi^ Order 
IS to Introduce into British India the leading rules of plrndings followed in England 
The whole of this Order, eioeptmg rr 14 and 15 w new The rules comprised m this 
Order, except rr 14 and 15 have been taken most of them from Order 19 and the rest 
from Order 28 of the English Rules made under the Judicature Acts in one respect. 
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however, tliengourof the English Pales has been relaxed by providing that the Court 
maj, notwithstanding the ab'enee of anv spccificdcnial, require anv fact to bo proved 
by the partj who alleges it (‘oe 0 8, r 5) 

Function Of pleadings— The whole object of pleadings IS to bring the parties 
to an issue, and the meaning of the rules (relating to pleadings) was to prevent the i««ue 
I eing enlarged, which would prevent cither party from knowing when the cause came 
on for trial what the real point to be discussetl and decided wa« In fact, th* irfiole 
meaning of the u to narrenc lie pnrtit* to dffimte taints, and thereby to dmiinish 

expense and delaj especnllj as regards the amount of testmionv required on either side 
at the licaring (j) To attain this end the plaintiff should state in his plaint all the facts 
winch constitute hia cau»c of action It is not suflieicnt to allege what may he a ground 
of action if something cl«c be addeil which is not stated in the plaint ‘ Lpon all sound 
pnncij les of pleading it is neee®«ary to allege what must, and not what may, be a cau'c 
of action (1) The defendant should also state m hia written statement the material 
facts on which he relies for his defence When the result of the pleading on both sides 
IS that a material fact is alhrmeii on the one aide and denied on the other, the question 
thus raised between the parties is called an issue of fact W hen one party answers his 
opponent s pleading by stating an objection m point of law, the legal question thus raised 
I etween the parties 15 called an issue of fair See 0 H r 1 

A plaintiffs pleading is hii plaint (0 7) A detendfints pleading is bis WTittrn 
statement (0 8) In some cases a plaintiff who has filed his plaint ma> with the leave 
of the Court file a icnden «>aleinenl, or the Court maj require him to file a iiniten state 
menl In such cases the written statcinent forms part of the pUmtiff s pleadings Again 
there are cases m whicli a defendant who has file<l liis WTitten statement moj with the 
leave of the Court, file an 'idd Itonal unlten tfaUment or the Court maj require him to do 
so In such cases the additional uritten ttalement forms part of the defendant s pleadings 
The plaintiffs written statement and the defendants additional WTitten statement are 
railed siibsegiient pfwdinjs Sec 0 P, r 9 


2. [iYcif! s C.O 19, r 4] Everj' pleading shall 
contain, and contain only, a statement m a 
tart/and not evSdtiw/*"*^’ concisc form of the material facts on vrhicli 
the party pleading lehes for his claim or 
defence, as the case may be, but not the e\idenco by which 
they are to be proved, and sliall, when necessary , be dmded 
into paragraphs, numbered conseciiti\ ely Dates, sums and 
numbers shall be expressed in figures 


General rules of pleading— 0 O deals with Pleadings m general O 7 deals 
with Plaints and 0 8 with Written Statements The following is a summary of the 
rules comprised in this order — 

1 State your ubo/« case in jour pleading inotherwords set fortli m jour plead 

mg all material facts on which jou rely for jour claim or defence (r 2) 

2 State facta and not lav (r 2) If anj matter of law is set out in your oppo 

iient s pleading do not plead to it (f) 

3 State the material facts on which joa rely, and not the ewrfence by which they 

are to bo proved (rr 2 10 11, 12) 


0 ) 

(i) 


Irr Jes'cl JI 11 in Tier] 
(lS-6) J (h U ai7 atj 
II Ml land Cf tril Call 1/i 


V no! Uieorth 

nj Co T Rex 


[1&0>| S K It 391 399 
(/) Pei niton \ J/ajorofOrfoT Hl-03) 


2nu 
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4 ‘“tulr rnnfin'it f*rt« ontr, omit immMmtt uni fAct« lV> not 

untinfrttr ^-niir oppon<^t • flovling mill j tn unj mittrr whirli i« iiot 

njjiinM }wi (r S) 

r> ‘‘tAlo thr Url* of j-oiif foBfiw/y, Irtil nitli jirrcMion (r J) 
r> It i« n )t to illoj:*' tl>o |i<^cinn»nro of nnv pon lition iirrccilrnl , nn 

*\Tmrnt of prrf irin'noo i' n »« imj lip<I in rvon | Icodinj (r 0) 

7 It not nr<^vir\ to ^^t out th«* «hole or *n\ f«rt of a ifociimrnt, iinlf^i tlio 
l>iTci»o tliorrof *ro It l< mllicirnt to »tntp tlic rITevt of 

llir i1 >rnTnrnt firiolU a< po^^il lo (r f») 

ti It H n it nooc«vin t > aUojtp Ati\ mittcr of fvt nJiii'Ii the Itw pre^utncH in jwir 
fa\our, or to «hi h thr iHinlm of |>mof lion tijvin aiiiir opponent (r 11) 
Fcndameital rule — Itnle - of thi< Onlrr t* the fim Umentil nite of plea lingi 
W hen nnaK-xNl, it v* ill l«> f iiinil to rr>iMin* f »iir thin;;« — 

I r\er^ I loA lins niu«t riftte firl* An<l not Iah 
II It tn««t rtAte m.i/rfi il J ift». «n<l ma'enal faet* on!\ 

111 It mii"t rtAte onlt the facta on which the jnrtj pleading relies for his claim 
or defence, »nd n'V rii fence |.\ which thej nre to Lc j roaetl 
1\ It mu«t rtftte such facts in a concise form 
The mam ohject, or one of the roam ol jeet«, of tins nile is that the one jwrt^ maj 
know what are the facts on which the other parts relies m onlcr that he mat be prepareil 
to meet the ca«e ' (wi) 

1 Every pleading must state facts and not law — \ pleading mint not ret 

forth a jiublie statute, for the Court is bound to take judicial noticL of it (n) Nor should 
parties plead conclusions of law or of mixed law and faet it is for the ( oiirt to declare 
the law arising upon the fasts licfore it Tlie iiartirs i-limil 1 onlj state the/icfr on which 
thet rtit for their ( laini or dcfiiice If Hindu Mins ate sin d for a dcLit incurred b> 
their dieeased fatli r and laie maungcr of th< joint family it is not ncccesarv to 
formiil itc in the plaint the Ilm lu law as to the pious olih^ation of Hindu sons to 
paj a father t debt that is nut of an immoral character (al ) 

It IS l>ad pleading to allege merely that a ri^A( or s duty exists , the facta must bo 
set out which give n«8 to the fight or create the dutj Thus in a suit for damages for 
negligence it is not enough for the plaintiff to state that ‘ the defendant has been gmity 
of negligence,” without showing in what respect he was negligent and how ho beeamo 
liound to use care to prevent injury to others Negligence means a breach of duty to 
take due care and caution The plaint, therefore, ought to state facts upon which the 
supposed duty is founded, and the dntj to the plaintiff with the bresch of which the 
defendant is charged (o) Similarly, it is not sufficient for the plamtilT to aver that the 
defendant did the act complained of wrongfullj, unlawfully and improperly or 
‘ without any justiftcatvon tI«Kfow ox xight to do Ho x&uxt xtato the {acta upon 
which he proposes to relj as showing that the act was done wTongfuUy or unlawfully 
‘ Tho«t epithets, under the present sxsiem of pleading, arc useless and redundant They 
add nothing whateicr to the plaintiff t> case They are merely now epithets of abuse 
They were formerly m declarations es ential because under that form of pleading leytl 
riyhl} were stated for facts , but furtf alone are stated now (p) U|X)n like principles, it 
13 not sufficient for tlie plaintiff to sav, Lndcr and bi virtue of a certain deed I am 
entitled, etc He mu-*! state the fails which go to show Ins title (7) In like manner. 
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him, ^\ould constitute ita vnlid donnho mortt$ cauaa • it is not suflleient to say that the 
deceased “two days before his death made a good and valid donalio mortis eaiisa to the 
plaintiff ” of the property (r) Wheie a plaintiff claims by inheritance, it is not sufficient 
to saj, “I am the heir at law.” He must state the particulars showing the links of 
relationship on which he relies as constituting him auch heir {») In a pte emption suit 
it IS not enoujjh to plead a right of pre emption, but the pleading must show the 
Insis of the right (»l) 

The same principles applj to a defendant s f^esibng A defendant may not m his 
wTitten «tatcment saj merely, “ I am not liable *’ He must allege facts which show’ that 
he IS not liable Thus a defendant, who claims privilege in a suit for defamation, must 
not pleid merely that “ he published the words on a pnvileged occasion " He must 
state the facts which give rise to the pnvilege (I) 

n. Every pleading must state material facts and material facts 

only. — ^To begin with, a party should set out in his pleatbng all material facts on which 
he relies for his claim or defence “ What particulars arc to be stated must depend on 
the facts of each ca«e But... itisalisolutely csvntial that the pleading, not to be embar- 
rassing to the defendant, should state those facts which will put the defendants on their 
guard and tell them what they have to meet when the case comes on for trial ” fw) If 
a partj omits to plead a material fact, he svill not be allowed to give evidence of that 
fact at the trial, unless the Court gives him leave to amend hia pleadings under r 17 
below “ If parties were held strictly to tlieu- pleadings under the present sjstcm, they 
ought not to be allowed to prove at the trial, as a fact on which they would have to rely 
in order to supjiort their case, any fact which is not stated in the pleadings ” (t) But 
only facts that are mstenal should be stated, for Hhe practice of Courts is to consider and 
deal with the legal results of the pleaded facts although tlie particular legal result is not 
stated in the pleading (ir) 

Matters affecting damages —The present rule provides that cverv pleadmg 
should contain, and contain only, wotcridl/ods ca uAicA th« party pltadiny rehes/or kxt 
ehtm or deftnee, as the case may be That is to say, s plaint should contain only those 
material facts on which the plaintiff rcbes for bis claim and a written statement should 
contain onlv those maternl facts on winch the defendant relics for his defence Does 
this mean that the plaint should be confined to those facta only which constitute the 
plaintiffs cnK«« of action, and that the written rtalement should be confined to those 
facts only which constitute the defendant’s df/rnce t It has been held ss regards a 
plaintiff a claim, that the words “ matenal facts on which the partj pleading relics for his 
claim," are not confined to those facts which are es'iential to the plaintiff s cause of action 
but include any fact which the plaintiff utntdled to prove nt the heanny Thus facts which 
merely tend to increase the amount of damages are not eaaevtial to the cause of adion, but 
they certainlv are facts which the plaintiff is entitled to proie at the hearing as matters in 
aggravation oi damages Such facts are therefore “material” facts withm the meaning of 
this rule and a plaintiff has to state them in his plaint {*) As observed by Brett, L J , m 
Philipps T. Philipps (y), the words of the rule aro not “ the facts which will be necessary 
to support the cause of action ” : they are, “ the material facts wiwAicA the party relies for 
his claim ’’ In Millington v. Loring (s), which was a suit for damages for breach of a 
contract to marry, the plaint, after alleging the promise to marry in the first paragraph 
and the breach thereof m the second, went on to allege m the third paragraph that “ the 



rLKADlXOS TO STATH MATEHIAL KACTS. 


52 ' 


know her, wh^rrl v the ilrfrtnUnt Infeetcsl her with * renerrnl iji«e<v«e ' An^l3-«I^c lIi" O. 
»t>ovt» pUint, It m»^ lie utAtoI ihut the fir«t »nJ wnn<l jvimpmph* »lAte>! faet« thut 
WTTc to He MNjte of aetlOB, nt., f»ct« rrlttinj! to the mnlinj of the i-ontrsrl tnil 

facts tfUting to the Irraffi of the contract, l■elng facts which constUiite the cjni«e of 
action in a rnit for dAtnapes for the \ roach of a contract Itiit the facts stateil m tho 
thifil porapraph were not essential to the ennae of Oflton Nerrrtheless the^ were 
nnltntl foft* within the meaning of the rule, fir the plamtitT ioj« rntillfd to pmrr thftn 
as mot!rr$ in nyjmmtion of domojf, anti it was holt! that thej were pmjicrl^ set forth In 
the plaint Turning now to the rfc/rnce in a suit for damages, the rule laid tloicn m II oof 
T Durhom (a) is, that a defendant la not In general entilletl to plead in his ticfcnco 
rnntIfTt in wi/170/ion tf ttomojft Tlie ground of the decision in that ca«o js that such 
matter* <lo not constitute ana if'/cnrc to an action, and a defendant can under the nilo 
allege onU those material facts on which he rcliea for his dtftnet As to MiUinglan v. 
LonnQ, It was said that it was a case where then) was a good cause of action of dnuhh 
(haToettr stated. In that case there weredamagesclaimeil h\ reason of an alleged breach 
of promise of mamase. hut there wesfarmore.liceause port of thr cavte of action no doubt 
wasthat hr reason of that the plaintifThadliceniItthrouzh the seiluction h^ tho defendant, 
who had niineil her character, and has infrctcsl her withaluvd ch«ea«c ” One maj be 
permitteil to doul t whether illness through seiluclion and infection with disease formed 
port of tkf cause of action Moreoier, the decision in MiUingtnn r Lonng has been 
followeil m a ca«c later than Jl ont \ />urA/iM, where it could not be said that there was a 
cause of action of a double character (6) llowerer this mas lie, it is to be remarked that 
the decision m 11 ooif v Durham tumeil not onU on the construction of the corresponding 
English rule, but on 0 21, r 4, which prorides in express terms that ' no denial or 
defence shall be necessary as to damages claimeil or thrir amount but thej shall I o 
deemed to lie put m is<ue m all case* unless expresj-t\ admittnl 0 21, r 4 of the 
English rules has not licen reproduce*! in the OkIc Therefore just as the plaintiff may 
plead an\ matter in aggraxation of damages as to which ho could gi\o cxidence at tho 
trial so tlio defendant maj plead anj matter in mitigation of damages as to which ho 
could gi\e etidence at tho trial See notes to () 8, r 3. Except damages 


Facts not yet material to a case — ^The pleadings should onlj contain such facts 
as are material at the present stage of the su t It is not proper to antieipatc the answ er 
of the adrersarj To do so is ‘ liko leaping before one comes to the stilo ’ (c) ‘ It is 

no piart of the statement of claim (' plaint' m our pleadings] to anticipate the defence, 
and to state what the plaintiff would hare tosaj m answer to it That would be a return 
to the old inconrcnicnt system of pleading in Cliancery which ought certainly not to bo 
encouraged, when tho plaintiil used to allege in his bill imaginary defences of the 
defendant and make charges in reply to them («f) Thus it is unnecesary in a suit 
upon a bond to allege that the defendant was of full age when he executed the bond 
For if he were a minor when he executed the bond, it is for him to prove it it need not bo 
denied by anticipation f<) Similarly a defendant should not plead to any matter which 
IS not alleged against him Thus if a defendant is sued for slander, the only way to 
meet the plamtiS s claim is to plead (I) that the xiords m question were not spoken and 
published, or (2) that they were spoken and published and are true, or (3) that they were 
spoken and published and are privileged If, instead of so doing he pleads that he did 
not say the words alleged in the plaint, but that he aaid something else and that the 
something el«e which he said was true and spoken on a privileged occasion the defence 
w ill bo struck out under r 1C below as one embarrassing tho fair trial of the suit (/) 


(а) (18RS)51QBD 601 Hoaiv Coe a*>88> I 

4 Time* Uep 550 ' 

(б) lUifney r J/ c<<7nan/{1890> 24 Q nn 830 
(e) Sir IMpk BoTvtcHtt (Ifl-J) 1 >ent 217 
(rf) Hall \ tn (18-fi) 4 fh D 341 345 per 
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(*) llsi«i«9Sami rase (1816) 2 riowj 564 , 
itr I alpk I orp » case (1873) tent 217, 
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Ill Every pleading must state facts, and not the evidence by which 
they are to be proved — E\cry pleading must contain a statement of the inntertal 
facts on trhich the party pleading reltta but not the eiidenee by •nhich tho«o facts are to be 
proved “ It is an clementarj nilo in pleading, that, when a state of facts is relied 
on, It IS enough to allege it simplj, without setting out the subordinate facts which are 
the means of producing it, or tho ciidence sustaining the allegation ” (ff) Xo doubt, 
cMdence al«o consists of facts, but there is a convenient nomenclature to distinguish 
the two Ihe material facta on which the part^ pleading rtlies foe his claim or defence 
are called facta probanda The evidence or the facts hj means of which the\ are to bo 
proved are called facta probanlm Fverj pleading should contain only /oc/<i probanda, 
and not facta probantia The distinction is taken m the scr^ rule itself, between the facts 
on which the party relies and the exidence to prove those facts Frle, C J , expressed it 
in this waj He said there were facts that might be called the allegata probanda, the 
facts which ought to he proved, and they were different from the evidence which was 
adduced to pro\ e tho«e fsets And it was upon that expression of opinion of Erie, , 
that rule 4 [of the English rules, corresponding to the present rule] was draim The facts 
winch ought to be stated arc the matenal facts on which the party pleading relies (^) 
Thus where a suit is brought agaiost an insurance Company on a policy on the life of A, 
and one of the conditions of the policy is that it shou'd he void if the insured committed 
suicide, the Company should only plead, if the defence is that A committed suicide, 
that A died by hia own hand It is wrong to state in the WTitfen statement that A had 
been melancholy for w eeks, that he liought a pistol and shot himself snth it The«e facts 
are merely evidence {facta prolantia) facts by means of which the factum probandum, 
namely, suicide, is to be proved (i) Similarly, it is wrong to set out m (he pleading 
admissions made by the opponent, for admissions are only esidence (j) Thus where a 
plaintiff alleged that certain windows of his were ancient, and the defendant stated in 
Ilia defence that the plaintiff had in a former action admitted that they were not ancient, 
the allegation was struck out (1) Upon tb« «atne principle, “where the facts m a 
pedigree arc facts to be relied upon as facts to establish the right or title, they must be 
set out, but where the pedigree is the means of proving the facts relied on ns facts by 
which the right or title is to be established, then the pedigree is mdenee that need not 
be set out ' {!) 

Rules 10, 11 and 12 of this Order are special applications of the general prmciplo 
laid doNvn m this rule 


IV Every pleading must state material facts In a concise form — To attain 

this end, the forms m Appendix A when applicable, and where they arc not applicable, 
forms of the like character, as ncarlyas may be, should be used for all pleadings 
(see r 3 below) At the same time the rules given aboxe under the head ‘General 
rules of pleading,’ should be borne in mind But the pleader should not sacrifice 
precision to conciseness For, as observed by Kay, J, ‘ although pleadings must 
now be concise, they must also be precise ” (m) In fact, rule 4 expressly required 
that in all cases in which particulars may be necessary besond such as are exemplified 
in the forms [m Appendix A] particulars (with dates and items if necessary) shall bo 
stated m the pleadings’* As to further mfonnation on this subject of “certainty" 
in pleadings, see notes to rr 4 6 below 
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AUernailve and In onslsicnl allegations —Ti << riif now >nirr ron« I't 

ftt f>ti tloo* f>ol I ml I t irr«m» Irnt 1 1 1 pp« \ jtpv n rrl\ 1 1 " n onf ►ri e f 

fn 1 « if I »* €^n m cri^l in | n vin IJ »-ni an 1 1 p mm rcl\ tijinn ni tl rr wf nf fact' if 
Ic can ' cfwl in I n \ tn- tf cm ai 1 it aptwara to n n t lie far t « »tr t n con In r 

tinn < f ll « OnW to M> tl at 1 c m t maVr p 1 » m f on ' I cf | art Kr 1 1 o I <> w II 

j ut I « ca*e a»l m |ierl aj" 1 r i« \rr\ n i 1 iti tl e larW (b) TI c n tea n« to jn n Icr of 
defm Uni* |0 I r 1) an 1 ca *»>«of act n (<> ^ r a* al«o the n Ic* a* to the rrl cfs 
that maa cU met 1 a a ] la nt IT (<» * re " **) clmrla »l on tl at c tl cr pnrta maa 

alle"t» in I « plea 1 nc» t» r m rr inenn tent act* of malcnal fact* an I cU m rrl cf 

there n Icrintl caltcmat e| > \ ] U nt tT n aa rcl^ iiI* n Fcicral I fferentr Its 

alt mat vcl alll pi tl m maa lie imn tent (p> ItittJcn a* tn cad oftlo«o 
he o pi t to ect o t tl e fa t* p« n «l lie 1 1 I aae to rela a* fact* to ma nta n tl at 
npl t ( 7 ) *>o t «t a I f n lant maa I a I * a»-ntten statement rtiao a* mana d tinct 

an 1 sejinrate an I tl enf re i eon* tent I fence* a* I e maa tl nL prtijier (r) Itut tl 1 * 
I* su! ject to tl e I la o i eonta nial in ra le If lielow a 1 cl proa Ic* tl at the Co rt 
maa sirke out a j natter in a | U it r Titten stalrment a I cl maa cn 1 arm** tie 
fa r trial of tl e s it {») an I f there 1 * no rea** nal le ear e for tie 11 con tent rtl cfs 
tl e ( ourt maa put tl " j I' ^ * elect on to cl ©*e one or otl er rol cf {/) \ plead np 

hoaacaer is c t emUaiTa*. ng « tl n tic mean ng of n lo Jf wer Ij Uri it sets up 
ineon tent wts of facta ( ) Mence it cannot le struck out eolel} on that ground 
To go to the lengtl of *aa ing that no incon tent j lea 1 ng can l>c j tea 1 «d npj>ear8 to 
menot armnted I a tf e nlcsandoo fnir^ to tie e«fal I f od j rsetroe of tfe Courts (e| 
It m t loMcrer l>enotc<itlal lfnltenaliaeca«e* are allege 1 thefactso ^Itnottobo 
m \ed up leaaii g tl e (otl er parta) to p ck o l tl efactsappl collo to end ca 0 lutll 0 
facta ougl t to be (I ti ctia stated so a* to slow on a 1 at fact* cadi allcmatire of tho 
rel cf MU 1 1 18 foun le»l ( r) {'*ee O " r 8 ) If tl e fact* are so m te I up tl at tl ev 
maj e f* rrnw tl e fair tr al of tl e s t tlcCourtmaa str ke out matter* 1 h maj 
emlarra tlctnal UlattI rue*|rol I tarenoti on t nt plea 1 ng I t plead ngB 
aal I setup non tot / cmluirra np. lam* and on stent ni eml arras ng 
defenc-s (s enotestoO 7 r 7 \ltcr at crclcf 

A ] lea that a pel ca of fre insurance aia* not m ctistcnce at the time of the fire 
and that there a* no contract of n'unince at all coupled aiith an altemat cc plea that 
if tl ere a a* a contract tl cn rca*on of certs n con ! tions precedent to tl 0 attach ng 
of tl c 1 ab I tj the nsurance company oil not be I able s not contrary to the la v 
of In 1 a (z) A man nay ] lead in tl e alternative that ! e is the onner of a p eee of land 
an 1 tl at if he s not tl e o ner he * ent tie I to on eo*ement oa er it (y) 


3 S C O 19, r 5] The forms m Appen 

dix A i\hen applicible ind where they are 
° " not applicable forms of the like character, 

as neirl) as maj be shall be used for all pleadings 
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THE FIRST SCHEDULE. 


4. R. S, C., O. 19, r. 6.] In all cases in which 

the party pleading relies on any misrepre- 
sentation, fraud, breach of tmst, vdlful de- 
fault, or undue influence, and in all other 
cases in which particulars may be necessary beyond such as 
are exemplified m the forms aforesaid, particulars (with dates 
and items if necessary) shall be stated in the pleading. 


Otject Ol pattlculaia — '* AULoiigh now Le concise, they 

must aho be precise” (j) For this purpose all nccessarv particulars must be embodied 
m the pleadings UTicre a plaint contains sufficient averments and indicates with reason- 
able pTeci‘‘iQn what the claim sued on is, the suit should not fail by reason of the omission 
or incorrect description of any particular (a) If the particulars stated m the pleadings 
are not sufficiently specific, the other petty may appiv for further and better particulars 
under the next rule The object of particulars is to prevent surprise at the tml by inform- 
ing the opposite partj what case he lias to meet, to define and narrow the issues to bo 
tried and so save unnecessary cTponse(A) rartic«hra tuppJfmeni phadmgt would 
othenvise be too vague and general, and ensure a fair tnsl by giving notice of the case 
intended to be set up (e) “ U hat patticularsare to be stated ma«t depend on the facts 

of each case ’ (tf) As a general rule it may be stated that ‘ as much certainty and parti 
culanty must he insisted on, as is reasonable, having regard to the circumstances and to 

the nature of the acts themseh es To insist upon less would be to relax old and intelligible 

principles To insist upon more would be the vainest pedantry" (e) At the same time 
the distmction between pa>it(u!ars and eiK/enre must be steadily kept in view “The 
Courts have uniformly endeivoured to prevent the plaintiff, or the defendant, as the ca«B 
maybe from prying into the brief of bis opponent for finding out vhat ulobt {As eti fence 
tslolaproduetd attheinal Or the other band, the Cimttshaieuniforzsly said that 

the plaintiff or the defendant, is entitled to be told any and tttry partioihr which will en 
o6f< Aimfoproper/yprcpore Aiscase/of WelrMl.so tbatheniay not be token by surprise ’ (/) 
That IS to say, «hil*t particulars may be orilereil to prevent surprise, and to inform 
the opposite party of the Ca«e he has to meet, particulars are not ordered of the mode 
in which it may be proposed to prove the case set up in the pleading [g) To use the 
phraseologv of r 2 abo\e, particulars will be ordered of the inattna] farli on which the 
party pleading relies for hia claim or defence, but not of the endence by which those 
facts are to be proved Thus a defendant is not entitled to know the names of the 
plaintiff s witnessed for that is to require particulars of the eei fence by which the plain 
tiff’s case IS to be proved But where the names of witnesses form part of the material 
Jwrts w p«ly 6 ha bound, to State theca in has pleading and if he doea 

not, an order may be made requiring bun to disclose the names (A) ‘ If the particulars 

are those that he ought to give, he cannot refuse to do so merely on the ground that hia 
answer will disclose the names of the witnesses he proposes to call (») This may be 
explained bv an illustration A deals in drugs bearing the registered trade mark 
‘ Herbahn B uses the word “ IJerbaliae on drugs manufactured by him A sues B 
for infringement of his trade mark, alleging in the plaint that the use of his 


(.) ToirnWv rarto'i{1892)80 V b (Fna) 
297 i»r Kn\ J 

(«> ’ 

(t) 


(rf) PW npr V PAi/ippi (1878) 4 Q B D 127, 
149 

AUrhiS" V Pran« (18921 2 QB 521 532 
(/) ~ _ 



I’AUTICulm:*!. 


oil 


trnclp murk 1 \ II i* rAlctiUtol to Iwlnw*. himI h*<l in frn!'ico<l ‘'dircr*o ix'r^nA*' fo Q 
purrhA»o /r* »« ah I f ir .!*» pmtl* II Appltc^ ^<>r pArticiilifs of tho tiAtnoi And 

Ail(frr<»o< of t)i*» ' clivoTx* j*T»on« *. H I* mtitlwl to tho parlinilAr", for the n'»mM in 

cA«o fnm j'Att of tl\<> tnof^nol/ort* mhwU ccin«titu(<* -t * ca«o Tlie wliole quotion 
in ruch a ra«o i«, Iia« tli<* d'-fcndint indurcsl if(tYr<>»‘ to 1 ii^ hii pi>o<l< aa Ami for 

tho«o of tho pUintilT (j) 

Fraod and coercion — ^^JJrr^ f«ul i* rljAfpM ApAin«l tlic clpfcnAmt, It 19 An 
Ackno»lnlp«l nilf* of ilmilme that tlo flAintifT fnM«t rrt forth the of the 

fraud which he allcpe^ It |9 not rnouph to «•<* »ucli peneral wtinU a* " fraud, ’ '* dceeit’ , 
or " machination^ “ Oenrral allepation', hoii«er Atrong nia\ lielhewonN in which 
they arc rtatetl, are in*u(lirient e^en to amount to an Arerment of fnuil of which ant 
Court ought to tale notice {1) Whete a {UintifT recka relief on the ground of fraud. 

1 ut no particular* of the fraud are piren in the plaint, the Court may allow the plaint 
to l>e amendetl or It mar reject the plaint (f) (ree O 0, f JT.andO 7, r II] A charge 
of fraud mu«t l>e *uletantLalU pmtetl aa laid, and when one kind of fraud la charged, 
another kinil of fraud cannot, upon failure of proof, l>e »ultftituto«l for it (m) N'or i* it 
proj'er for the appellate Court to entertain a ra«e of fraud other than the one specifically 
alleged in the pleading* fa) The fAmctuleaapplj when coercion lachacgedintUc plaint (o) 

If the particulars of fraud *Jate«l in the plaint are not sufllcienth »pt>cifie, the defend 
ant may apph for further prtrticuUrs under the nett rule Thus where it is alleged 
by the plaintiffs that the defendants hate made fa1«o mines m the plaintifTs books for 
the purpo«c of defrauding them, the plaintiffs may be directed to funii«h particulars 
specify mg the entne* charged to befaW, and the nature of theif objection to each itcm(;i) 

See notes to rule 5 lictow, I)i<cotcty before particular*," ill 1, and notes to 0 0, r 17, 

“ Amendment by adding plea of (mud ” 

“Misrepresentation" — Where it I* alleged in the phint that the defendant 
represented to the plaintiff etc it should be slated uhether the representation was 
yerbal or in writing (j) ft is not enough in an action to restrain infringement of a trade 
mark to allege that diicrsc persons were induced by the acts of the defenjant to 
purchase his goods aa and for those of the plaintiff The plaintiff should state in the 
plaint particulars of the names and addressee of those ‘ diverse persons’ (r) 

Breacb of trast — ^Where breach of trust is charged, the pleading must specify 
the acts constituting the alleged breach of trust It is not enough to say that the 
defendant had " in yarious ways misapplied rent and profits of leaseholds, w hich he had 
received on behalf of the plaintiff, and bad committed breaches of trust (s) 


" Other cases In which particulars may be necessary 

Jftseoiulud — W here the dismissal of a servant or an agent is justified on the ground 
of misconduct, the party so justifying must specify the acts of misconduct (() 

A’ejfijenee — W here negligence or contributory negligence is charged, full details 
must be given of the acts on which the party pleading relies as constituting negligence (u) 


(J) Uumphrvt v The Tai/Ior Dnij Co (I88A) 
(*) 
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THE riBST SCHEDULE. 


^ 4. R. s. C., o. 19, r. 6.] In all cases in which 

the party pleading relies on any misrepre- 
^ sentation, fraud, breach of tnist, u*ilful de- 
fault, or undue influence, and in all other 
cases in which particulars may be necessaiy beyond such as 
are exemplified in the forms aforesaid, particulars (mth dates 
and items if necessaiy) shall be stated in the pleading. 

Object ot particulars — Although pleadtng^ must now be concise, they 
must also be precise” (s) For this purpose »U neecssan particulars ihu«t be embodied 
m the pleadmgs M here a plaint contains sufficient aierments and indicates with reason- 
able precision whal the claim suction is, thceuit shoald not lad reason of the omission 
or incorrect description of any particular (a) If the particulars stated in the pleadings 
are not sufficiently fipccifie, the other party may apply for further and better particulars 
under the next rule Theobject of particularan to prcTent surprise at the trial by inform- 
ing the opposite party uhat case ho has to meet, to define and narrow the issues to bo 
tried and 'osave unnecessary expense (l>) Purticulurt tupplement uhich nould 

otherwise be too rague and general, and ensure a fair tnal by gmng notice of the case 
intended to be set up (cj ‘'\Miat particulars are to be stated must depend on the facts 
of each case (rf) As a general rule it may be stated that ” as much certainty and parti 
culanty must be insisted on as is reasonablo, haring regard to the circumstances and to 

the nature of the acts theraseh cs To insist upon less would be to relax old and intelligible 

principles To insist upon more uould be the raincst pedantry ” (t) At the same time 
the distinction betneen pfirttculnra and tiidrett must be steadily kept m rien “The 
Courts have uniformly endci routed to prerent the plamtiB, or the defendant, as the ca«6 
may be from prying into the brief of hia opponent for finding out v-hnl »s (o fir Me ewdrnce 
ahich tstobe ‘prodvi'td at iht trial On the other hand, the Courts hare uniformly said- that 
the plaintiff or the defendant, is entitled to he told anyund etery particidar which w0\ en 
a6fs^im<oprop('ri'i/prrp<irefiuciise/orMetriaf,#otbathe»ayiiotbetakcn by surprise” (/) 
That is to say, whilst particulars may be ordered to prevent surprise, and to inform 
the opposite patty of the case he has to meet, particulars are not ordered of the mode 
in which It may be proposed to prove the case set up in the pleading (g) To use the 
phraseology of r 2 above, particulars will be ordered of the >no/enuf Jarls on which the 
patty pleading relies for his claim or defence, but not of the emfenrr by which those 
facts are to be prov ed Thus a defendant is not eutitfcd to know the names of the 
plaintiS s witnesses, for that is to require particulars of the einfence by which the plain 
tifl s case IS to be proved But where the names of witnesses form part of the nwirnal 
/acts constituting a party s cate, he is bound to state them in his pleading and if he does 
not, an order may be made requiring him to disclose the names (ft) “ It the particulars 
arc those that he ought to give, he cannot refuse to do bo merely on the ground that his 
answer will disclose the names of the witnesses he proposes to call (i) This may be 
explained by an illustration A deals m drugs bearing the registered trade mark 
“ Berbalm ’ B uses the word “ Uerbahne on drugs manufactured by him A sues B 
for infringement of his trade mark, alleging in the plaint that the use of his 

(rf) Pkilppiv Philippi (IB'i) i Q B D 157, 
tso 

M Jlalebffr V Ehiki IIR9'>1 2 QB 521 632 
U> -.-.nr. 

(i) ZifTfKlxrg V ia6oM«^i-rr 

187 188 


(ij ro>rn*P«f\ Tor/oii (188’) 30 W R (Cnz) 
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Inicle murk ky li i« to imJuc**. •rul hvl in imlnmj •' jlirrrv jwiwm" to Q, 

pMirhAv* It* pooij* o< nnil for .1 * II applir* for portionUr* of tlio ti'xm'^ And 

•dtirr^*o« of tlio “ «lnTr»p ixr^nn*", II m mlitIM to tlio juvrticiiUr*, for tlir numn m 
till* form part of the mnl^t^n\ JnH* «l>Kh ct>n»tilul<* ,1 * ra*o. TIic wliole rjiir^tion 
m fiich A I*, lift* tho (Irfro'Hnt imiurrri dirrrfr prrKynt to litn lit* pooil* ** and for 
t}io«p of llir lUintifl (j) 

Fraud and coercion — \MifTP fraud i* cliarpw! acain*l llir dcfcmkint, it h an 
arknoalnlpwl nilo of pfoadme fkat tkr |1aintiil niM«t Nt forth tlif* pnrlietilom of the 
fraud «hirh he allepen It l« not rnnuph to u«e nuch prncrat «rrd« a* " fraud," " deceit”, 
or " machination* *. “ General allepation*. Iioacacr atrnnR ma\ l>ethe\»onh m which 

they arc Mateil. are in'iiflieient r\en to amount In an arerment of fraud of which ant 
Court ought to take notiee ’ (1) Where a |>laintifl reek* relief on the ground of fraud, 
hut no particidarr of the fraud are given in the plaint, the Court may allow the plaint 
to lie amendoil or it may reject the plaint (/) free O. 6, r. 17, and 0 7, r 11] A charge 
of fraud mu^t lie ru)>*tantially proveil a* laid, and when one kind of fraud h charged, 
another kind of fraud cannot, upon failure of proof, lie riilotituted font (m) Nor is it 
projicr for the appellate Court to cntorlAinaea«eof fraud other than the one epecifically 
alleged m the pleading* (n) The same rules apply whenrwrrioa i* chargcilmthc plaint (o). 

It the particulars of fraud stated m the plaint are not sufriciently specific, the defend 
ant may Arp'y further particulam under the next rule. Thus where it is alleged 
hy the pUintifla that the defendants hare made fal*e mines m the plsinti/Ts hooks for 
ths purpose of defrauding them, the phintilTa may bo directed to fumi*h particulars 
epecifying the entries charged to be fal«e, and the nature of their object ion to each item(;i) 

See notes to rule 5 below, " Discovery before particulars," ill 1, and notes to 0 0, r 17, 

*' Amcndracnt by adding plea of fraud " 

“ Misrepresentation ” — Where it is alleged in the piviiit thol "the defendant 
represented tu the pIsintilT, etc. it should be slated whether the representation was 
verbal or in writing ( 17 } It is not enough in an action to restrain infringement of a trade* 
mark to allege tint diverse persons were induced by the aets of the defenJant to 
purchase his goods ss and for those of the pIsintifT The plaintifl should state in the 
plaint particulars of the names and addresses of tliose “diverse persons” (r) 

Breach of tmst. — AVliere breach of trust is chaiged, the pleading must specify 
the acts constituting the alleged breach of trust It is not enough to say that the 
defendant had " in various ways misapplied rent and profits of leaseholds, which he had 
received on behalf of the plaintid, and had committed breaches of trust’ [a), 

“Other cases In which particulars maybe necessary"— 

Zliseonduct — W here the dismissal of a servant or an agent is justified on the ground 
of misconduct, the party S3 justify mgmust specify the acts of misconduct (() 

Nejhjence — W here negligence or contributory negligence is cha^d, full details 
must be given of the acts on which the party pleadmgrelies as constituting negligence (u) 
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THE I7RST SCHEDULE. 


4 Jffreement — V, here an agreement h alleged, the pleading should state the date of 

the agreement, the names of the parties to jt, and nhether it was m wntinff or verbal (t) 
If it IS an implied agreement, it should appear from w hat facts or circumstances it is to 
be implied (see r 12 below) 

Defamation —In an action for slander, the plaintiff must give particulars of the 
names of the persons to whom (he alleged slander was madefii) 

In an act on for libel, where the charge made against the plaintiff in the alleged libel 
IS general m its nature, a defendant who pleads a justification must state in his pleading 
the facts on which he relies m support of Lis justification (f) But w here in an action 
of libel the defendant relies on the defence of fair comment, and pleads it in the form 
now commonlj knownasthe* rolled up plea — le, “In so far os the sud words 
consist of allegations of fact the and words are in tlieir nature and ordinarj meaning 
true m substanceand jn fact, and in sofar as the said words con«ift of cTpression of 
opinion thej arc fair comment made in good faith and without malice for the benefit 
of the public upon the said facts which arc a matter of public interest," the Court will 
not order the defendant to specifj which of the words complained of he relies on as being 
statements of facta, and vluch as being expression of opinion J*or will the Court 
order him to gi%e particulam of the facta on winch he relies as being the ba«i» of his com 
menls if the plea (aa abo%e) limits those facts to the and facta for the jdaintifl is 
thereby gi\eti all the information on the subject tiiat he can require (y) A sends a 
book nf which ?io IS (Le outhor to Z? for renen m renewing the book prints and 
publishes, among other statements, the following “ 1 his oiin eonftstion a most 
barefaced liar ’ A sues S for damages for libel Bjustifies, pleading the truth of the 
alleged libel B must specify in bw pleading the passage in A a work on w hich he relies 
in support of the defence of justification (*) 

Accounts — \\'here a plaintiff claims merelj to Iiare a general account taken he need 
not gise particulars as to the items But it is otherwise if the plaintiff claims a definite 
amount instead nf on account In the latter case the plamtiS must gi\e particulars 
as to the items of which it is composed (a) 

n here a lump sum is claimed — U here a plaintiff claims a lump sum, the defendant 
IS entitled to particulars of the items composing such sum (b) So also where a plamtilf 
gires credit for a lump sum, and sues for the balance (c) 


Particulars of defence — ^Tbe general principles upon which the Courts act 
in requiring particulars to be giien of allegations or matters stated in plaints are appli 
cable equallj to defences, and (be rules relating to the giriiig of particulars are in geaersl 
applicable to all pleadings, though from the nature of the ease the occasion for parti 
cwi'<riw sww»X'tt iesf m to dftfeiwrs thajj juo rp,rvJ is, rhuru< 

Thus where a defence consists of traTcrses or denials of allegations m the claim so that 
the defendant is not taking upon himself llie onus of proving anj substantive facts, but 

■■ asion for par 

be prosed m 
obligation to 
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Krr.TiiKn pauticulmis. 


M 3 


ln»t*nrr', if * <lffrn<lant up * cirfrnrr of |vivTnrnt« fic li<« lo pivp jurtlrtiNr* 

of tlif cl»to« unil nmoiint* « f nirh pavnimt*. S>if !»• a lilwl, Ji'* fnii*t ^tAtctho 

f*rtii fiillr Jn !ii« pVailinpA nr fi\r p'rtiruUr* (#). f'linilirit nh'TO fir *nrp-« lint h<* Ja 
rt?r»«r(f from, nr cxmirrAtod *nil «l>»rli«rrr«| from, Ifir prrform»ncr of fmcontmct, fir 
mint in fii' »ntlrn »tAtrmrnt pur mfticirnt infomiAtion lo Im nppoiirnt m lo lion nn<l 
wfirn fir n A« ao rrlrnknl or ilnrfiArpnl [llullrn And Iy‘Akr, /Wr/.frnlt o/ J'lfn/iinj', Stfinl . 
'•*i 3 . *M}. Put nlirrr ihr onm i f r*t«l Infiinp* |**««HTr or nrpilnr *lIrpAlicin lirA on I fir 
pUintiff. tfir (** nrt mil not nr'frr tlir drfmdAnt lo pitr p,ArltPiilAr« of lii» Imvrrnr of Ifnt 
nllrpAtiiTi Tinn nrrr IIip plAiiililI »llrpr «1 tint ihr romniiltr^ of llir Slock KxcfiAnpr 
in ilcclininp to rr-r'rrt Inm a* a mrmi" r of Ifir rwiniipr ilnl not Act ionn fi /c. fAirl^ , 
mA-’riAMN. oT jn licnll\ in roroing to ifvr ronctuAion tlw% <li«l aimI tlir t^miruttrr in 
tlirir ifcfpncr Allrpril ihAt lliri Aclril fd* And lM>ijr«lli , it « a< Iirld lint tlir onm 
of pniiinc tint tlir r* mmitti-r Ind not Actrd t-nnn fidf liriiip on llir pNintifT, hr miA not 
cntitiril to pnrticulir* of the fAct* or proiindA iipnn ufiicli the committee bn*r<| Ihrir 

dcciMon (/) 

Fillure to give P'trtlculars after order. — ff thr order directinp A pirt\ tnpive 
pArticiihr^n n< t <il>riT<l then, if tlie pHinliff n m drfAiiK, he slioiihl Inrc hi« Action 
AtAinl nnd if the defend int jn drfAUlt, hit drfenec should l>e struck out iff) 

5. [.Veit-. R. S. C., o. 19, r. 7.] A further nnd better 
statement of the jinturc of the claim or 
ri/n'roi'iirneuur””’’*'^ dofciicc, OF furtlicr niid bcttcF patticulars 
of any matter stated in any iilcading may 
in all cases be ordered, uj)on such terms, as to costs nnd othcr- 
AMse, as may be ju‘'t. 

Application for particulars — Tin object d pirliculnrs 11 to preient 
siirpriM At the trml ntid to liiini the iiK|uiri iit the (nil to the niiittirH set out in the 
pirtKulars So I think partieiilir« ought to lx en<oiirnpe<i Thr\ tend to Horroie the 
muM (A) If A pirti does not sUlc in hn pleading nil the particulars required by 
r 4 , the other partj may spplj under this rule for further nnd better particulars If 
the English practice ts to be followed here, the Application need not be supported bj unj 
aflidai It except, perhaps, in asiiecinl ca‘«e(i) 

When application should be made — As a general rule a defendant whu 
claims particulars should appl^ for them with reasonable promptitude (j) and before 
putting in his defence, but ho docs not bj putting in h« defence wane lus ri.jht to parti- 
culars (t) Indeed, in a proper case, the Court may order an application for particulars to 
stand 01 er till a w ritten statement has been put in to enable the Court to know w hat the 
points raided bj tl« defence are, as where the defendant w the pUit^tid a agent, and the 
particulars in question are all in the knowledge of the defendant, but not in the 
knowledge of the plaintiff (/) 

Discovery before particulars — ^xho question often arises, where a defend 
ant has app'ied for particulars, whether tho plaintiff should deliser particulars before 
obtaining discoicri and inspection of the defendant s books or whetlier discos ery^ould 

(*) Zifrrnberjv l^itourfArre llUtn} i Q V~t83 
(/) Ue4nl>rrf-r\ //ijfu 118181 1 « ll 133 
t7) ‘ 

W 


(1) 5ar4t\ ^J>idman (1987) S7C D 293,302 


not »f<lurfq the girl 

S ipfilman (l»«7) 37 t D 29 j, 304 
llut»ee AeHyv iJrij/js 85 LT Journal, 
78 anl the critlcltiii in hnijjht v tnglt 
(188!.» 61 LT 780 

0) /■gJ?cniM(1888) 37 tVR (Eng) 
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be given before particulars are delnered “TLereis no Iiardand fast rule as to the class 
of cases in w hich particulars shouhl precede discovery, or discovery be ordered before 
particulars , but the Judge mu«t eTerci^e & reasonable discretion in eiory ease after care 
fully looking at all the facts, and taking into account an} special circumstances ” (w) 
The result of the authorities appears to be that where the party pleading does not know 
the facts necessarj to enable liim to give the particulars, but his opponent knows them, 
the party appljnng for particulars mav be ordered to gise discoser} before the party 
pleading is required to delucr particulars, and the application for particulars may be 
pistpined till after discovers ‘ It is good practice and good sense that where the 
defendant knows the facts and the plaintiffs do not, the defendant should give discovery 
before the plaintiffs deliver particulars’* (n) 

1 »?ui/ principal ayaiiiil agent Jor accounts charging agent mtk fraud — A cm 

plo\8 B to purchase goods, as his agent, at the lowest pissible price A sues E for an 
account alleging in the plaint that B had purchased goods at prices higher than the 
current prices and had secretly receued commission from the vendors The charges 
against B are stated in general terms, no particulars being giien A is unable to state 
the particulars of the fraud charged until he sees Ba books A » entitled to inspection 
of iS s books before he can be called upon to deliter particulars of the fraud (o) 


3 Suit 6g a icift s executor against hustand —A, who is the executor of J, sues B, 
J 8 husband, to recoaer from hun all the furniture and o'htr chattels purcha«ed bj J antb 
her separate income and included in an inventory of all the goods vn Be house made 
Bomettme before J s death R applies for particulars of the furniture He is not entitled 
to the particulars until be declares by an affidavit wbich of the articles comprised jn the 
Inventory belonged to bis wife “ W here the plaintiffs ere eaecutors who do not know, 
And the defendant a person who does know, it is right that dj'covery should come 
first" (p) 

3 Suit 6g a eolhenj eompang against a «AUery merchant —A colliery eorapanj sues 
li, a. coal merchant, foe damages for fraudulently passing off coal not gotten from tbs 
coropan} s mines as coal gotten from the coropinj s mines The plaintiffs m their plaint 
give one specific instance of fraud, and allege that *'on dneis other occasions " tbo 
defendant had taken orders from “di»ers other persons' for coal to he supplied from the 
company s mines, and fraudulentf} sold coal not purchased from the plaintiff as coal 
gotten from the compiny’s mines B applies for particulars of the names and dates. 
The company then applies for inspection of R s books The company is entitled to dis 
csvery before delivering particulars Chiftj J.said ‘ Having regard to the circum 
stance that many of these alleged frauds arc withm the defendant s means of knowledge 
and are not withm the knowledge of the plaintiffs, X think discovery ought to precede 
particulars " (q) 

The practice followed la the above cases was sought to be applied m a libel case where 
,4 sued R for calling him a "chanty swindler” and "imposter,” and R pleaded justi 
fieation, and, when called upon to give particulara of the charge, said that he could not 
unless he was allowed inspection of A’a books of account The Court held that R was 
not entitled to discovery before he bad delivered particulars Kav, LJ , eaid “To 
this practice to the case of a libel would be to sanction the publication of a libel 
when the libeller kmew no facts justifying the libellous statement, because he belie'ed he 
could by the process of discovery chcit such facta ” (r) 


tm) Sterthur Co v tlnitford A Co |IA9Q| ■ 

1 tti 20 55 I 

ifUforV nafvw(l888)SSC D 110 115 

(o) Itamlruhnxah \ «« »f. 
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Further particulars srantcd —For In further »nil Irtter prtrtKM. 
Ian haw liren onIerr<l. w notr« to r. 4 nfintr, “Other cA'ea In which pirtieiilar* mnj 
l>e 

Ohjccllons to particulars 

1 A applies Inr partirwWn fn’Tn tt umW ihia twle. It U n ohjc-rtlun to the 

applioation that the partieuUr* »pplK«I for !>>' .1 rrlate to the mw/e in w Inch 
// a ca»r la to Ik* pmwi. »n«l not to tnnlfnal fi^eU eonatilutinf; H a ca«e See 
note* to r 4 al»ne, ‘ Olijeet of particular* ” 

2 Particular* will onU Ik* orileml of nxitcriol ftifl* con«titiitinjt a iwrtj * ca«o, but 

not <if ant imm'il'rml alloptlion («) 

3 Particulanwitlonh beonlcrrtlof material factaaWci^erf b^ a ptri^ m hi* plcndinp, 

but not of U\o»o dtnitj bj him Fee notes to r. 4 abnte, “Particuhra of 
defence. ' 

4 A applie* for particular* from It under this rule. It is no objection to the 

application that A must bnow the true facts of the ea«e better than B (I) 

5 Wlwte a part j from whom particulaw ate aonght {* unable to pice the pirticulara 

without lalKinou* inquirj, the practiee is to make an order for “the best 
particular! the pirtj can pte*'(«) Xln* w usualh the cav where the party 
fill* a rrpreoentatne character (r) 

"Upon such terms as to costs or Ctherwlse/'—Thus an order mnj be made 
directing that unl(«s particulars are deliaered within a certain time, the aiiit ehall be 
dismissed (le) 

Penalty (or non compliance— If the defendant fads to eomplj with an order 
for further and liettcr particulars lu i* liable (<> hate Ins defence struck out under 
rule 10 although the jx naltv i< not < \pl1c1t4 added to the order {x) 

Amending or delivering further particulars —u here a party who has 
delitered particulars under an order afterwards desires to amend them or to delitcr 
further particulars the proper course for him Is to obtain an order giving him leaae to do 
so (vl And lease, will, in general, be granted, ai here the amendment will cause no injury 
to the opposite party except such as can be sufficiently compensated for by costs (2) 


if made at the friof of the suit (d Fees 153 and r 17 of this Order 


6. [A^eip. R. S. C., o. 19, r. M.] Any condition pre- 
„ , , cedent, the performance or occurrence of 

“ ' " 'tvliicli IS intended to be contested, shall 

be distinctly specified in his pleading by the plaintiff or de- 
fendant, as the case may be ; and, subject thereto, an averment 


(s) J«rh*ire Provident Co v Gdbert (1895) 
JQ li 148 lU Emdemv J/urn4(l89t) 
ID riniM L & 400 

( 2 ) Cl^rajtede ^ Commenwl Union Airotiation 
(I 81 M) 32 W K (Eng) 282 

(а) CocHtdf T ifetropotitan Coal Atioeiation 

(1891J 65 I T 432 

( б ) ^ Jlamiilon (1907) 23 Times L R 
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6 of the perfonnance or occurrence of all conditions precedent 
necessary for the case of the plaintiff or defendant shall be 
implied m liis pleading. 

Neither party need allege the performance of any condition precedent — 

A agrees to buiM a house for li at certain rates specified in the contract It 
IS a condition of the ngreeinent thit payment lo^ should onl 3 bemadeupsn a certificate 
signed b} B 8 architect as to the amount due A demands pa\ment upon completion of 
the building but ^ refuses to pav ^ sues n claiming Its 5 000 Here the obtaining of 
the architect s certificate is a condtiion preredenl tnA a right of action Under the present 
rule it IS not ncce^aary for A cxpresslj to user jn hia phiiit that he has obtained the 
architect s certificate Such averment, the nde sava, shall be tm}>h(d in his pleacLng 
The rule further provides that if B intends to contest the fulfilment of (he condition 
precedent, he must distinetlv spccifj the condition precedent in his written statement 
He must plead that the architect has not certified the amount claimed in the suit 
If H does not plead the non performance of the condition, it will be presumed that 
the comlition has been dwJj performed If B pleads nan performante, the burden of 
proitn^ due performance will be on A 

A condition precedent, it must be obserred does not strictly spcalmg forPt part of the 
cause of action Thus in the case put above A s cause of action consists of the maitny of 
the contract and of the bread thereof B The condition of obtaining the architect's 
certihcote is but an additional formality introduced bv the express ain-ecmcnt of the 
parties, suspending -1 s right to sue until the condition has been performed 

A superior landlord s suit for cesses in Bengal is not maintain vble without a notice 
under a 54 of the Bengal Coes Act, andif there is no allegation of service m the plaint this 
rule does rot relieve the plaintiff of the necessity of proving service of notice (d) 

The Lahore High Court liss held that in a suit for damages for broach of contract, 
the plaintiS is disp«nssd, by this rule, from pleading bis readiness and vnihngness to per 
form his part of the contract (e) 

History of the Rule — This rule is a reproduction of 0 19, r J4, of the English 
Rules Before the year 18I>. it was a recognized rule of English pleadings that tho plain 
tiff should allege expressly the performance of erfcA necessary condition precedent to the 
rights claimed Then came the Common Law Procedure Act 1852 which modified the 
earlie" practice by enabling the plaintiff to aver p-rforraance of conditions precedent 
generally For this parpose, the form in use was all conditions were p*rforined, and 
all tilings happened, and all times elapsed necessary to entitle the plaintiff to have the 
said promise performed by the defendant, and to maintain his action for the breach 
thereof hereinafter alleged ' The present rule does away with the necessity of even a 
general averment of p"rformance of a rendition precedent A general averment of the 
performance of all conditions precedent is implied in every pleading and therefore it need 
not be alleged (/) It is for the defendant to object if he intends to dispute tho 
performance of any condition precedent 

" Distinctly ’’—This rule requires that where a party intends to contest the 
performance of any condition precedent, he must distinctly specify the condition pre 
cadent in his pleading An allegation m general terms that there was “an express 
condition " is not enough The pleading must state the terms of the condition, the 
names of the parties to it, and whethcnt was in writing or verbal (g) 
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7, [AVir. R. S. C., o. 19, r. Ifi.] Xo pleading shall, 0 
cxcpj>t by way of nnicndmcnt, rni ‘'0 any 
new ground of claim or contain any allega- 
tion of fact incoii'sistent with the previous pleadings of the 
party pleading the same. 

Departure in pleading. — Thi« ml** pn>ti«l<^ «h»l n called " A departure 

m pleadinj: " It a rrprodiicn m «f O IP, r. 10. <»f tl»e Enplidi Utile* It* imp»rtance 
in Ihi* cotintrj i« n.it lileU to in* m jrreat a* in Inshnd where the practice i« for each 
partj in lam to etate hi* own ca»e. And An*wcr that of hi* oppjncnl tiefore the hearinp 
Xot that the Code doe* not rec«‘pnite «ub.<c<fu<ii/ /■/eiirfiBj*(*ce O S, r P), hut aueh 
p'eadin;:* are »eIdom re*orte<J to m tin* ttiunlra e*cn in the I’re<idcncj town* The 
general pnneiple* on w Inch the M'*tem of ple*dinp[in Ensland] i* founded are a* follows - 

1 Tlie pUmtifI 1)\ 111* tlitlfmfnt o/c/<tim allege* (he nisterial facts on which he 

relie* m siippirt of hi* ca*c. 

2 Tlie defendant, m an<wer tliereto. dcliTcr* a dtjtnre, in which hemsj take all 

or anj of the following courecs •— 
fm, he msj den\ orrefu«c to admit (he facts slated by the plaintitl , 
s'cond/y he may eonfe** or admit them, and aioid their effect by alleging 
fn*h fact* which affjrd an an*wcr thereto, 
thtrdln hemaj admit the faclastatedh^ the plsinliff, and msj rai«c a question 
of law a* to their legal effect 

If the defenilaiit adopt* the fir*t or third of the«e eouf«c*, a question of fact 
or of law I* At once rai*ed Utwetn the pirties 

3 If the ilefendant adopt* ilit *e*ond of the three courses, the plaintiff maj 

Tt[Ay— 

Jir4l, li} denjing the fresh factsalleged hj the defendant , or 

ueondly, Lij admitting (hem, and alleging other factswhtchatoid their effect, 

thirdly, b* raising a question of law a* to their eSect 

4 If the p'aintifl plead* a reply of the sec md kind, that is, if he replies bj way 

of confession and aioidanre (he defendant ha* the same courses open to 
him in pleading a rtjoindtr (A) A rejoinder i* now seldom pleaded 

5 It IS rerj seldom that further proce-dings are taken, but there maj be «ur 

rtjotnd’rt, rebuUtrs, and turrebullera 

Under the Code, a plaintiff commences hi* suit b} presenting a plaint The defendant 
then puts m his urilltit elalement in answer to the plaintiS s claim There is nothing 
oorresponduig to a Heply or Iltjoindtr in our system of pleading* But the plaintiff 
may, with the lease of the Court, tender a uritfen ^t^Um«nt, and the defendant maj, 
with like leave, tender an odditionol imffea afotemenf (O 8, r 9) The Code of 1882 also 
contamed a similar proinion (i), but pleading* in this country seldom go bejond the 
defendant s written statement 

The word “ pleading at the commencement of this rule refers to gubsequenl pttnding 
Thus in England a plaintiff nia* not raise in his Rtjdy a ground of claim different from 
that raLsed m hi* Stnlemtnt of Claim , nor can he in his Reply set up facts inconsistent 
with those set up in hi* Slaletnenl of Claim A replv is not the proper place m which 

(li) Sallen^nd LeaLe I’rrcelenU oa IlrsliBits 


I 


(t) SeeCodeof ISSJ.i 113 
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to raise new claims A plaintiff Mho wishes to add new claims can do so only by amending 
the Statement of Claim Similar remarks apply to a defendant’s Rejoinder As a 
plaintiffs Reply must be consistent with his Statement of Claim, so a defendant’s 
Rejoinder must be consistent with his Defence Thus if a plaintiff alleges merely a 
negUgtnt breach of trust m his Statement of Gaim, the Repl^ must not assert that the 
breach of trust was /rauduJent ( j) Siniilarly, if the Defence alleges that the arbitrators 
did not make any award, the Rejoinder must not assert that the award uvi not tendered 
by the proper Umt , ‘ for it is one thing not to make an award, and another thing not to 
tender it when made ” (t) Upon the same pnnciple, a plaintifi who claims r«n< on the 
basis of a lease cannot claim the same sum id his Reply as damages for unlawfully ‘ holding 
over , for by his Statement of Claim he treats the defendant as his tenant, and he cannot 
turn round in his Reply and say If the defendant is not liable as a tenant, he is liable 
as a trespasser ” (7) 


8, [Neio. R. S. C., o 19, r. 20] ^^^lere a contract is 
. alleged m any pleading, a bare denial of 

the same by the opposite party snail be 
construed only as a denial in fact of the express contract 
alleged or of the matters of fact from Tvlnch the same may 
be implied, and not as a dcmal of the legality or sufficiency 
in law of such contract 

Denial of contract— All matters aibicb go to show that the contract sued on 
IS void or unlavrful must be epecificaUy pleaded If each matters are not expressly plead 
ed, no evidence thereof can, as a rule, be given at the trial Thus if A sues R on a con 
tract, and B in his written statement merely dentet the contract, such dental w ill be taken 
to mean only that there was in/ael no eucb contract as alleged it will not be construed 
as a denial of the Ugahty of the contract The result » that if A proves the contract 
sued upon, F will not be allowed to contend at the hearing that the contract waaauayer 
%ng contract, and therefore aoid D ought to have specifically pleaded in his avritten 
statement that the contract was a wagering contract (m) But where at the hearing 
of a suit the plaintiff i case discloses that the transaction which is the basis of his claim is 
illegal, the Court cannot properly ignore the illegality, «i«n xf the illegality be not pleaded 
or relied on by the defendant (n) ‘ No Court ought to enforce an illegal contract or allow 

itself to be made the instrument of enforemg obligations alleged to arise out of a contract 
or transaction which is illegal, if the illegality is duly brought to the notice of the Court, 
and if the person invoking the aid of the Court is himself implicated in the illegality It 
matters not whether the defendant has pleaded the illegality or whether he has not If 
the eiidenee adduced by the plaintiff prates Ike tUegalily the Court ought not to assist 
him (o) Note that an agreement by way of wager is void but not illegal [see Indian 
Contract Act, 1872, ss 23 and 30] See O 8, r 2 


9. [Neio. R. S. C , o 19, r. 21.] "WTierever the contents 
of any document are matenal, it shall be 
be^tow sufficient m any pleading to state the effect 

thereof as briefly as possible, wthout 


(/) Kmditon V Cortir (180’) 29 L. n Ir 3W 
(t) J/an<«(l871)2Wnn Saund 188 

(1) Duckteorth v J/ Cleland (1878) 2 I, B Ir 
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Mtting out the uliolc or any part tlicrcof, unlc‘?s the precise 
Monls of the docuineut or any part tliercof arc material. > 

Effect of doentnent to be stated. — Thi« nif^iiirrct* what i>houl 1 >»• propfr 

inctho«l of plradinc whrir * niatrnal fact (r. 2) laMnIrnpri! lij » documrnt (/>) The 
mtentinn rxprr#'r<I h\ the fir»t part of the rule aeema cicarh to lx- that, where a 
document » maten*?, it »h»tt not lie nrcexMirr to *cl it out at length, but on1> to state 
the legal effect of it, the object apparentlj licing to }irrecnt long pleading' (7). Thus it 
la sufTicient if a plaintiff in a suit for the trcotm of immorahle property under a will 
itatei in hi« plaint the »j7'<f of the will under which he claim*. He i* not liound to set 
out the prm«o word* of the will, although a que<tHin ha«ariH-n »» to the true con'tniction 
of tho'c woril« (f) .\t the same time, it i* not enough for a plaintiff to saj that, undir 

and h} x irtuo of a certain deed, he i* entitinl to the propert^t claimed hj him He must 
state the fff€rt of the document on which he relica (s) 

Precise words.— In an action of lilwl or slander it is alna^w necessary to set out 
the rraei words altegeil to l»e libellous (I) 


10, [A’cir. R. C., o. 19, r. 22.] Wlicrcvcr it is mate- 
„ rial to rtllcgc malice, fraudulent intention, 

non , knowledge or other condition of the mind 
of any person, it shall be suflicient to allege the same ns a fact 
without setting out tlio circumstances from which the same is 
to bo inferred. 

Condition of mind —Hides lo, II and 12 arc no more than practical applications 
of the general principle laid down in r 2 aI>o\c Malice, fraudulent intention, knowledge, 
etc , con'tilute m sonic eiv«cs (he maUnttl /<i(lt of a partv s ca<e , they munt therefore 
be alleged in the part) e pleading Ilut the circumstances from which thej are to be 
inferred need not be stated m the pleading 

MallCO. — Malice u a necessary part of the cause of action m suits for slander of 
title and for malicious prosecution It must therefore be alleged by the plaintiff in his 
plamt Similarly, where a defendant m an action of libel claims pneilege, allegmg that 
the words complained of were used on a privileged occa'ion, the plaintiff maj allege and 
prove malice, that h, improper motive 

Fraudulent intention — See notes tor 4 above, ' Fraud and coercion '' 
Knowledge — in a suit by a servant agamst hw master for injury caused by the 
dangerous condition of a building where he is employed, tho plaint must not only aOirm 
the master s knowledge of the danger, but must also negative the servant’s knowledge 
oi It la) To support an action lor damages lor the bite of a dog, the plaintiff must allege 
and prove that the dog had to the defendant’s htotltJjt bitten or attempted to bite 
some person before it hit the plaintiff (t) 


11, [iVeif R» S. C-, O. 19, r. 23.] Wherever it is mate- 
rial to allege notice to any person of any 
fact, matter or thing, it shall be sufficient 
to allege such notice as a fact, unless the form or tlie precise 


(p) /)i,rf»,»t«v 11808) I Q K SM 557 

d) Varbifhirtv 1 Q B 55S,p 558 

r) IlHJUIl Q B SSl.nipra 
,) i htltpfn V Wilipp, (1878) 4 Q B 1> IS7 
(1) llatruv ir«rr( ll»79) 4 C 1’ 1> 115 


(«) 

(V) 


Onffilht V LoivtoH 0n4 SI halhanna Dotk 
A Co (1«44) 13 Q B n £59 
Thumai V iforian (1835) 4 IV>wl 223, 
Vtboroe V Chof^ftl |18j8] 2 Q U 109, 
Hotkrry £ii,// (1908) 2 K B 8i> 
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terms of sucli notice, or the circumstances from which such 
13 notice is to be inferred, are material. 

Notice as part of cause of action —Notice, where it forms part of the cause of 
action, must be pleaded as a fact, tg, notice of amt proposed to be brought against the 
Secretary of State for India [see a 80], or against a Railway Compriny {tc), or again't a 
Municipality, notice of dishonour of a bill of exchange, notice to a tenant to quit, etc. 
It IS not necessary to set Out the notice terlaitm in the plaint. 

12. [jVcic. R- S. c., o. 19, r. 24.] Whenever -any con- 

tract or any relation between any persons is 
relation contract, or impbcd ftoni a senes of letters or con- 

versations or otherwise from a number of 
circumstances, it shall be sufficient to allege such contract or 
relation as a fact, and to refer generally to such letters, con- 
versations or circumstances without setting them out in detail. 
And if in such case the person so pleading desires to rely in 
the alternative upon more contracts or relations than one as 
to be implied from such circumstances, lie may state the same 
in the alternative. 

Implied contract — A contract may be expressed in odc document or it may hare 
to be implied from a senes of documents or conversations or from a number of other 
circumstances Rule 0 applies m the former case the present rule, in the latter case 
Circumstances m the conduct of t»o parties may establish a binding contract between 
them, although the agreement, reduced into writing as a draft, Las not been formally 
executed by either (x) As regards contracts to be implied from a senes of letters, it is to 
be noted that where a Court has to find a contract in a correspondence and not in one 
particular note or memorandum formally «igned, the whole of that which Las passed 
between the parties must be taken into consideration (y) 

13. [Neiv. R. S, C., o. 19, r. Z 5 .j Neither party need in 

any pleading allege any matter of fact 

PresumptloDs of law, .r o o 

wmich the laiv presumes in his lavour or 
as to which the burden of proof lies upon the other side, un- 
less the same has first been specifically denied (e.tj., considera- 
tion for a bill of exchange where the plaintiff sues only on the 
bill and not for the consideration, as a substantive ground of 
claim). 

PreSBinptlOnS of law, — A plaintiff need not, m his plaint, allege (he consideration 
for which a bill of exchange was given to him, when he sues only o« the till, for it will be 
presumed in his favour that the bill was made for con'ideration (j) It will bo for the 
defendant to plead that there was no consideration for tho bill But if the plaintiff sues 
on thf consideration as a substantive ground of claim, be must allege the consideration 
specifically. 

(ir) Indian lUilwaja Art 1890 ss 77, 140 I 311 

(z) VToslcn\ J/r/ropo(iMn /lai/ioiiy Co (1877) I See hecotlable Instrumenll Act 2(5 ot 1881, 

2 ApP Can 8815 I • 118 

(»> ZIutiry V ttomc Paym (1879) 4 App Oa> ' 
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14. [S-. 51, 115] Ij\en’ ploadiiig vliall be ‘signed by C 
, the party nncl Ins pleader (if nii\ ) I’loMd- 

ed that whore a pirty jileading is, by 
reason of nb'seiicc or for other good catisc, unable to sign the 
])leading. it nny be signed by any person duly antlion/cd by 
him to sjgn tlie same or to sue or defend on Ins bclinlf. 

Omission to sign plaint. — ^Tli^ »>rninc of |« mercU A matfor of proee 

clurc (rt) If A jKint n not h\ lh«* ]UintilI or In a jx'rwn ilulj nutlion'*«l bj 

him m that Iwhalf an 1 ihr ikfrct i« <ii«<^nrml At Am titnr (•eforo jiiil^mrnt the Court 


I a« not Ixrn Mmicd The omi^ion to npn or \rrift a plaint m not such a tbfi-^t ai could 
affect the nicnta of a ca*c or the Jun>^liction of the Court (i) »co s SO 

A company plaintiff may authorize a person to sign —The uonli other good 

cau««’apjU tntheca'cofa company and a company m»j autboru* a person to sign 
a plaint on Its behalf («) 

15. [Ss 51 52, 1 15] ( 1 ) Save ns otherwise provided 
. „ liy anv law* for tlie time being in force, 

nc I ra. ns, \ oriflOd at tllC foOt 

by the party or by one of the parties pleading or by some 
other person ])ro\ed to the satisfaction of the Court to be 
acquainted with the facts of the ca^te 

(2) The person \erif\ing shall specif), by reference to 
the luiinbered paragraphs of the pleading, what lie %erifies 
of Ins own knowledge and what lie verifies upon information 
received and behc\ea to bo true 

(3) Tlie ^ enfication shall bo signed by the person making 
it and shall state the date on winch and the place at which it 
was signed 

Verification of plaint — The TCnffcAtion of A plaint I, not CTidcnco on which 
A suit can be decreed c\cn if the defendant docs not Appear ( 1) 

Omission to verify pleading — A pleading which is not verified in the manner 
req,uired Ij this rule maj ' • . ' 

of the limitation period ' , , 

the meaning of 8 99 of the 
was rcjectc<l for defectiv 
correct on Id) See notes tor 14 abose 


(O) 

(f) 


(0 Peu <t Co V ScTirrn (1016) 13 Cal 1001 
1010-1012 34 1 C 235 

/<) /)ro , Aam (1024) 48 an 637 

840 B7 I C 0J« (25) A A "9 J gja 


/tarn V Aotr»ffr (1896) 18 All 396, Fate\ 
Ctaird V J/antab liai (1698) 20 All 442 
(lO"") 54 Cal 
380 101 I C 5 3 ( 2*) A t 3 6 II all 
UaAem^ , /<Aai- A(i (1932) 54 AU 57 
134 1 4 "8 ( 31) A A 507 > 11 Epb 
rnyin, v Turner \/omon ^ Co (1930) 
3- It. m J U 1178 1"S I r «09 ( 30) 
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THE FIRST SCHEDULE. 


16. [New. R. S.C.y o. 19, r-27.] The Court infiy at any 
*1**^ proceedings order to be 
struck out or amended any matter in any 
pleading which may be unnecessaty or scandalous or which 
may tend to prejudice, embarrass or delay the fair trial of the 
suit 

Amending your opponent’s pleading — This rule deals with amendments 
which a party desires to Le made i« hn opponent n pleading The next rule deals with 
amendments which a party desires to make »n hi» oicn pleading 

Striking out and amending pleadings — “ It seems to me," said Bowen 
L J , in Knotrles v Jloberfs (/) " that the rule that the Court is not to dictate to parties 
how they should frame their case, is one that ought always to be preserred sacred 
But that rule is, of course, Bub)ect to this modification and limitation, that the partie-* 
must not offend against tlie rules of pleading which hare been laid down by the law, 
and if a party introduces a pleading which is unnecessary, anti it tends to prejudice 
embarrass and delay the trial of the action, it then becomes a pleading which is bejund 
his right ” It IS a recognised principle that ‘a defendant may claim egdebi/ojuetilKX to 
hare the plaintiff's case presented in an infeIhgiMe form, so that he may not bo embar 
rassed m meeting it , and tbe Court ought to be strict eren to sererity in taking care to 
prerent pleadings from degenerating into the old oppressive pleadings of tbe Court of 
Chancery" (?) 

" Unnecessary." — ^Thw rule has been reproduced rerbatim from 0 19, r 27, of the 
English Rule* According to the English practice, tlie mere fact that a pleading con 
tarns matters which are unnecessary is no ground for striking out those matters(A} It 
only affects the costs of the pleading (i) An allegation in a pleading will not be struck 
out merely because it is unnecessary, unless it is scandalous or tends to prejudice, em* 
barrass or delay the fair trial of the action Thus where m a suit against a Local Board 
the plaint alleged that a member of the Board bad used his influence w ith the Board for 


be struck out under this rule (k) In an action to enforce a compromise of a former 
action. It is unneeesjary and embarrassing to set out in the plaint the original disputes 
betiieen tkeparties, «ucb allegations will therefore be struck out (/) Uiereastatement 
of claim contained immaterial facts and set out at great length documents which could 
not be icaterial except as evidence b> way of admission so that the defendant could not 
know w bat case lie had to meet, it was held that the whale statement of claim should he 
struck out as being unnccessanlv prolia aod embarrassuigfw*) In an action for slander it 
13 vn-necefarg and embarrassing for the defendant to state in his defence that he did 
not say tbe words alleged in the plaint, but that he said something else, and that the 
something el«e which he said was true, such statements will therefore be struck out (n) 

" Scandalous " — Cverj Court has an mherent power, quite independently of this 
rule, to strike out scandalous matter in any record or proceedings ‘ The Court has a 
duty to discharge towards the public and the suitors, m taking euro that its records are 


SXniKING OUT PLKADIXGS. 
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Irpt frw! from im-IcTant *nc| K-AncUlou* nwillrr” (o). “ t^ntnUI n c*IcuUt«l to do proit ( 
•nil prmunmt injurj to •!! rrn<m«, «hoinitaSrct*. tij* maVinp the rrconh of the Court 
the mcitn^ of i<rTprtuAtin(; ]iI>eIIou4 ami maliiriMnt etandcro ; •n<l the Court, in akI of the 
pulilic mnrAU, l•ntlnll to interfere to Mipitrr^a fuch indrreflcic<i. which mt\ Htnin the 
reputation and wound the fcelmp« of the irtrliea and their reUtue^ and fncndi” (p) 
Thus where an Application for KmI to the lli|;h Court C(>nfAlne<l defamatory Allegatians 
apiin*t the tmng Maci^trate which were all trrrles'ant, the High Court of Ilomliay rc- 
fu»cd to allow: the application to {"e filesl, and ordered it to l>e rctumeel {q] Similarly 
where a memorandum of appeal allepesl lArtisIits apain«t the Judge who«c decree was 
in question, the High Court of Mailras orderM the ohjeetionahic passages to ho 
cxpungeil (e) It muat, however, be note<I that “iKthiny rrtn bt genndalout irhi(k is 
rtlrmni" (s). Thus matters m aggravation of dsmages are rricvant , they will not, 
therefore, lie struck out, though srarHlAloiis (f). Similarly, allegations of dishonesty 
or fraud or conspiracy w ill not he struck out as scnniLsIous, if they arc relevant to the 
facts \n issue. They will l« struck out only if they are imlcsant ^u) An application 
to stnkc out scandalous matter may he made by any person, whether or not he is a party 
to the suit or personally affected by the scarHlstous matter (r). 

“ Tend to prejudice, emharrasa or delay the fair trial of the suit." — 

In considering the question w hether a pleading tends ** to prejudice, emhanass or delay 
the fair trial of the suit," a lilieral tnlerprelalion should bo given to the words " trial of 
the suit ' Hence not only a pleading which tends to prejiidico or embarrass a inrty 
at Iht aftvat tnal of a suit but a plemling which tends to prejinlirc or embarrass a party 
at ony sfaye of the prvttdtoys in the suit, would bo within this rule (le) 

A pleading is emluimssing if it is so drawn that it is not clear what ca«o the opposite 
party has to nett at the tnal (r) Hut a pleading is not emhamsstng merely because 
It u prolix (y) Xor is a pleading embarras-sing merely I•ecn1l*e it contains allegations 
that are inconsistent or stated in the altematiie (a) Dot if tlierc is no reasonable eecuso 
for the ineonsutciit reliefs the Court may put the plaintifl to liis election to chose one or 
other relief (n) Kx notes to r J above, Alteniatiic and inconsistent allegations" 
bee also notes above, Cnnecc-vsary ' 

The power of the Court under this rule should be exercised with, great care and 
caution here a defendant sets up a contemporaneous oral agreement, the Court 
should not stnke out his pleading on the ground that evidence of such agreement is in- 
admissible under s 92 of the Indian Evidence Act, 1872, and that the pleading is there 
fore embarrassing Whether an oral agreement contemporaneous with a written docu 
ment is admissible m evidence depends to pome extent on how the cave is presented at 
the trial (6) 


Cfinrfu >» CliTulM 08T3> L, It 8 Ch m. 

507 i^er Sflborne, L C 
stor) I Equit]' 1 Irodinss, 10th Ed , sec 270 
C/irei)uniR(,/p r<(1891) 15 Bum 488 
Zamindar of Tunt r Berinayyo (1899) 22 
Mvd 155 

EwServ Oum (18*8) 8 C D 645, «53, per 


oat) VlKrrsvv Bp»om iceal J?o<jrJ(18D7) 
I CU, 35 tvAJK^vtiwsw vst bid tilth itv«b 
out) 

(c) CrartMan v Jtnion (1879) 11 C D 1, 13, 
An^Atv l/arnrr(l878) \V \ 2n, where 
the appllcstlon was Slide by i co 


(») ffeap V l/ome (1877) 2 Q B D 630 633 
<s) CAiMv 8rennt>i9 (1877) 5 C T) 695 /n r« 
^^organ Otrrn \ ilorgan (1887) 35 t 1) 
493 

(•) Ihratka v Tam Jalan <1931) 53 AU 16. 

128 It 755 < 30) A A 877 
(5) 4KdfTK>n\ IIfl«er(193S)29 eWN 6«. 89 
1 C 435. ( 25) A C 860 



544 


THE FIRST SCHEDULE 


" At &Dy St3.S6 of the proceedings* — The application under this rule should 
be made with reasonable promptitude, and as anile lefore the close of the pleadings If 
it 13 not so made, the Court may, in ita discretion, refuse to make the order though the 
rule expresslj states that an order may be made ‘ at any stage of the proceedmgs ’ 
The reason is that the power to make the order ander this rule is t/i*:re/ionary (c) Leave 
to amend has been refused in second appeal (d) 

Appeal — An order refusing to strike out pleadiogs ns scandalous is not appealable 
as a judgment under the I^etters Patent («) 

FrECtlCe — The Court may, under this rule, order the whole pleading to be struck 
out as was done in the undermentioned cases (/) where the statement of claim consisted 
parti} of unintelligible matter, parti} of irrelcxant matter, and the rest of scandalous 
matter, or it may ortlcr the objietionahlc matter only to be struck out, which appears 
to be the usual practice (y) ^\hcre the defect can be remedied by amendment, the 
Court ma} give leave to amend (A1 Where a pleading is not so specific as it ought to 
be, the Court may direct the party to amend bis pleading or give further particulars (i) 


17. [New R S c , O 28, r I ] Tlie Court may at any 
. stage of the proceedings allow either party 

Amenutnent of pleaJingi 

to alter or amend his pleadings m such 
manner and on such terms as maj be just and all such 
amendments shall be made as may be necessary for the purpose 
of deterimmng the real questions in contio\ersy between 
the parties 

Different kinds of ameadment— The occasion for amendment arises m five 
difiercnt wa}s, namely — 

1 8 152 [amendment of clerical and anthmetical mistakes in judgment*, decrees 

and orders} 

2 S 153 [amendment of proceedings m a suit b} the Court whcther.moved 

thereto bv the parties or not, for the purjjose of determining the real 
question or issue between the parties! 

3 0 1, r 10, sub r (2) [sinking out or adding parties] 

4 O C, r 10 [amending your opponents pleading compuNor} amendment] 

5 0 0 r 17 [amending vour own pleading tofantory amendment] 

Amending yonr own pleading — The preceding rule deals with amendments 

which a part} dcstfes to be made m fits opponents pleadtnj as where the pleading 
contams irrelevant and scandalous matter, or where it may tend to jirejudiw-, 
or dela} the fair trial of the suit The present rule cleils with amendments which a 
part} desires to make, in his oun pleading 


LEAVE TO AMEND WHEN GIVEN 


As a general rule, leave to amend will be granted so as to enable the ital question in 
iMiie between the parties to bo raised on the pleadings where the amendment will occa 
Sion no injury to the opposite parly except suck as can be sufficient!} compensated for bv 


(f) Crots\ noMflSai) 62L J Ch. SI’ 

(rf> '' * 

(0 

(/> 

(»> 


nhtryi Grant (le ’) L It 13 Eq 
nraolinjy 55 L. f 313 

J/urray v tprom Zoeal l}o< rd [1897) I 
Ch SS Ilasiam v Budje II893) 1 Q B 

KnerUst /JoTwrtJ a9‘’S) 33 C D 28? 

Inteitarjan Orenv J/oryon(188")3iS- 1> 
40S, &DU 



AMFNDMKXT OF l'LE\DlxnS. 


545 


to«t* Of otlirr tcrm^ to Impo^l hv the or Irr (j) “ I li»vp J nd murli to do in Chntn 

Mid ItnitnwTll, .T , “ «ilh api!irti!ion^ for lfA\r to nmmd. itnd I mi\j pcrhij* l>c 
•llonT^i to My th»t thi» Jnind tr Imnrh of Imroins i« % m fftmili'vr to me M) practice 
hii* Jpoen to five leave to nmend iinleM I hire Ixvn Mti'fleit thit tlie pnrtj nppJy 

mg Actinc »»io/<i /</c, nr tlmt, l>\ hi* Hander, Jie Imil done rome injiiiy to hi^ 

opponent »hich could not l^e compenMtcI for lij «>«ti« or otherwi«e ’ (1) It doea not 
matter that the onpinal omi*«ifin aro^ from neplijp^iee or cnrelcMncM “Honever 
neplipent or carcIeM mav hare lieen tlie firrt omi«.<ioii, and, liowcvcr late the propo«c<l 
amendment, the amenilment fIiohU l>e allo«e<l if it can l>e made « ithoiit injustice to the 
other Fide ThrTf la no ttt^ofhrr «/ thf tih'r »utr enn Ir fomprn*;/rd by fot/i ” (1) “ I 

have found m ma expenenee,* Mid lloam, 1. J , * that there ii one juamcca which heals 
cvJrv Mre m liti;r»ticin, and that i« eneta* (m) It is immalenal whether the error sought 
to lie amended was accidental or not Tliere la no rule limiting amendment to accidental 
error* Tlie rule aaj-s, “ all such amendmenta sliatl l«e made as mav lie nceevarj for the 
purpoviof dctcrminingthereal qiie<tionaineontruvcraa ’ Thusina suit on a promissory 
note theptainliH maj amend hia plamt and ane on the original consideration (n) There 
IS no kind of error or mi'taVe which, if not fraudulent onnlendwl to overreach the Court 
ought not to correct if it can lie done without injustice to the other part} (o) Thus a 
nUmtifI m a suit for debt mat lie atlouesi toamend the plaint hy setting out an acknow 
ledgment pawed to him hv the defendant even after the defendant has filed his written 
statement rai'ing the plea of limitation (p) A slelay m making an application for an 
am*ndm'‘nt may be ground for douliting the gcnuinencts of the oeknowledgm*nt, but is 
rot a good ground for refusmL thcapph at ion (pi) Even an admission made bv mistake 
may !« allowed to be withdrawn. an<l the phading amended accordingly ( 7 ) Misdeacnp 
tionof immovable property in a plaint mav te eorrecteil even in appeal (r) The partv 
applying, however, must not iie acting •naln fidt the application to amend must 
be bona fdt and made in pood faith (*) In a ca>«e where the application was 
made in grxid faith and supjiorttd by unimpcaeliablc documents an amendment 
was allowed although the jiUintitT bad attempted to supfvort his original case by a forged 
document (<) \\ here in a suit on a breach of contract the jilimtifi sues for the difiereoce 

between the contract price and the price reilired on re sale, but it transpires at the 
hearing that the property in the goods had not passed to the defendant, the plaintiff 
mav bo allowed to amend the plaint and to claim damages for the breach being the 
difference between the contract price and the market price on the date of tlie breach 
The Calcutta High Court has held that tbe plaintiff is not entitled to damages unless 
the plaint is amended (ti) The High Court of Bomhav has held that the plaintiff is 
entitled toiLiraages without araendmentof the plaint (c) If a plaintiff who by Ins plaint 
has claimed pursuant to fcc 19 of the Specific Relief Act, 1877 specific performance of a 
contract and compensation m adibtion or in substitution, subsequentiv gives notice 


(j) TtUrtUy V Harper (1878) 10 C D 393 
''lerniri V VortA Mrlropalttam Tram 


(t) 

(!) C/^Irffp^^ACo V Comm.'rrui Cni0R 

fion (18«3)3>\V K Ifnfl l-fl’ 2#J llrf 
rfon V (188*) IH y I» II 39t 398 
(m) Cropper V 5ra.rA (issi) .8 C 1) .00 7J1 
(«) inrafilli V Mahariihhhat (19JS) $7 Itnni 
80'. 147 I C 4*0 ( JJ) V II 478 overmliDi; 
Burjoijir //ormHjiji(lD33)3l Horn UK 

..o . ^ - . . - . . - 


/ (I93n> : 


KlDI 


(I0’S» 3 lUnc 183 89 I C 435 f .5) 
A K 882 > B ' 

(e) (1881) SBC 1) 700 710 711 rapra 
(p) Cuaira7i V ifalanjt (1910) 31 Born 2o0 3 
t C 159 

(pI)£uA>in Lai V Cam Chandra (1933) 65 All 
2 jB.(33) a a 374 

(j) See;7«/(wv Burloa IISS") 3 (Tl 2i« 236 
(r) BJkagirathiv CA'>n.(ni(192'’) 20 VII L J 159 
OBI C 208 ( 22)A A 81 
(i) TUJrrleiv //orp-r (1878) 10 C 1) 383 39' 
(0 Uan Ithajna \ Ganpnthx Kai (1032) 36 
C VV S 112 143 I t 3*7 ( 33) A t 
871 

(h) AaaaHta and Co v Satioon d. Co (1912) 
39<iil 568 13 I C *0^ 

(V) ilanajadiin'ij Co V Budan 

fahrh (IU24) 26 Bom U K. 523, 80 I C 
430 ( 24) V B SM 
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jy abandoning his claim for compensation, he cannot recorer damages for breach of the con 
tract wthout amending his plaint, since relief under see 29 of that Act can be decreed 
only where the plaintiff is ready and willing to perform the contracr, and it is therefore 
still subsisting (le) 

Tlie Court should not deliver a judgment inconsistent with the pleadings and issues 
without insisting on an amendment of the pleadings and if necessary raising fresh 
issues (*) 

LEAVE TO AMEND WHEN REFUSED 
It follows from what has been stated above that leave to amend should be refused— 

(1) Where the amendment is not neces-iary for the purpose of dctermmmg the 

real questions in controversv between the parties, os where it is— 

(i) merely technical, or 
fu) useless and of no substance 

(2) Uhere the plaintiffs suit would be wholly displaced by the proposed 

amendment 

(3) Ulicre the effect of the amendment would be to tabe away from the defendant 

a legal riglit which has accrued to him bj lapse of time 

(4) AATiere the amendment would introduce a totally different, new and 

inconsistent case and the application is made at a late stage of the 
proceedings 

(5) here the application for amendment is not made in good faith 


1 Leave to amend v/lll be refosed wbere tbe ameedment is sot 
necessary for tbe purpose of determinlof tbe real questions In eontro 
versy between the parties —This happens where the amendment is merely (1) 
technical or (3) of no substance 

ir^ere Me amendment is merely technical — If after the evidence for the plaintiff 
has been taken, the defendant applies for an amendment mereh for the purpose of 
enabling him to raise a purely technical objection to the plaintiff's right to sue, the 
application should be refused (y> D and C wrongfully remove A s furniture A sues if 
for damages and recovers judgment against him f^aud C bemg joint wrong doers the 
judgment against £ according to English law, precludes A from suing C for tbe same 
wrong] A afterwards sues C lor damages for the same WTong C does not plead the 
judgment against B in his defence but after the evidence for A has been taken applies 
for leave to amend his written statement by pleidmg that the judgment against j? is a 
bar to the suit against him Tbe application must be refused (e) lor the amendment is 
not necessary to bring out the real questions between the parties but purposes merely to 
enable C to avail himself of a technical rule of law (a) 

irAere the amendment is useless and of no substance — As the object of the present rule 
is to enable the real questions in dispute to be raised on the pleadings leave to amend 
should be refused to the jilaintijf where tbe proposed amendment would not help him 
in substantiating his claim (b) and to the d^endant where the proposed amendment 
would not help him in supporting tus defenee (e) Hius where A sues B, and finding that 
the suit against B would fail applied to join Cas a defendant the application w as refused 
on the ground that even if the plaint were amended bj adding C as a party, the nature of 
the case precluded A from claiming relief even against C In refusing leave to amend 


<i) l\ajitnlai v itlnvihomed (ICSO) SS BoJo 
h 11 4Si i:«] C 312 (30>A U £49 
(V) ColWIe V <?oo</<(I« 8) 7 C I> 84 817 

( 1 ) hJeva <1 y CoA^ (1889) 43 C P 187 tnajip 
(fnni 41 C P 583 


(a) (1889) 43 C D 1S~ lOO tapra 
M Mottl Brothnt arui Co Ud T Veilmorf 
landHOOlllh. D 64 77 (ISOl)A C 11 
(1891) S Ch 554 657 
Laicrfnee v i,ord Aofreyi (18^8) 39 C D 
815 "So _ .. 

(f) HneSorffl T ifonfe/ (I897J 2 Q H "31 
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Vftuphun Wilimn*. L I . n.>i<l *' One poo«l i«v>n for oiir not doinf? *o tlidt looking: C 
at the CAV? that he [|UintifT] telU ua he ttoulci in«h to prrvTit, that CA«e, if prceonted 
hv amendment, woul I m m\ judgment, ikl«o fail, ao that there la nothin;; to bo pained 
hv amendment ' (“f) ‘'imihrlv, «here .1 aiicl /f for Idiel, and I! pleade«l judifienlion, 
and II aftenrarJa applied to amend hia tiefenee 1} addinp a parapraph which virtuativ 
eontaineil a plea in mifip^fion o/rf/imipca, Int «aa no an^ierr to Me adion, the application 
waa rcfu«e<l (e) See notea tor 2 alwve, ** Matter* affecting ilamngca ’ 

2. Leave to amend will be refnsed If the plalntlfTs suit would be wholly 
displaced by the proposed amendment— In stewird t The ^or^h Mtiropniuan 
Tramimyf Co (/), the plaintiff lueil a lrafn»ra% compnnv for damages cauvrd hj their 
negligence in allowing their trarnwBx to be in a defectuc condition Dy their defence 
the eompani denied negligence It wa* no part of the defence that tho company were 
not tho proper partiea to Iks sued More tlian aiT month* after the delivery of tho 
defence the companj applied for leave to amend the defence bj adding an allegation 
that I \ a contract between the companj and the local authority of the dutnct, the 
liabilitr to maintain the roadwaj had been tran'ferred to the local authority and that 
the companj had cea<>ed to l>c responsible for the roadway At the date of the appli 
cation the plaintifTa remedy against tho local authontj had become barred by limitation 
If the agreement had iKScn pleaded earlier, the plainti/f could have maintained an action 
agamtt tho hoard Under these circumstances the application was refused It is clear 
from the shore facts that it the amendment were allowed, the plaintiff might fail against 
the company, a* thej were not the proper defendants, and if he brought an action against 
the local authonty, it would be too late That would be an injury to the pl-iintiff such as 
could not bo compensated for by anj costs that the Court might order the company to pay 
to the plaintiff * The test as to sihethcr the amendment should be allowed said 
Pollock, I) , ‘ IS, whether or not tbe defendants can amend without placing tho plairtiff 
in such a position that ho cannot be recouped, as it were by any allowance of costs or 
otherwise Here the action would be wholly displaced by tbe proposed amendment 
and I think it ought not to be allowed 

3 Except In very special cases— Leave to amend win be refnsed where 
the effect of the proposed amendment is to take away from the defendant a 
legal right which has accrued to btm by lapse of time (?)— The lead 
mg English case on the subject is IPeWon v Aeof (A) The facta pf that case may be 
stated in the form of an illustration A sues B for damages for slander A afterwards 
applies for leave to amend the plaint by adding fresh claims in respect of assault and 
false impnsonment The«e c 
although they were not barre 
for the effect of allowing it v . 

limitation and therefore unjustljr to prejudice him Me must art, said Xord Eaber, 

31 R , on the settled rule of practice which is that amendments are not admissible 
V Alai 88 C W ^ 1009 lO^i 


(d) jonri V (lOOSJ 1 Ch ISO 187 

Oiitnha iiKjA v J/uadi Ftrett Co 
(189J) Z1 All 346 SIS 

(«) II ^1 V Earl of Durltam (1889) 81 Q B D 

(/) (1896) 16 Q B D 1*8 
(V) CI-aranDaty im r Klian (\9"I3} *7 I A 255 
49lal 110 57J c eno 

(A) (I8SO)10Q B D 394 (0lI>wi^la/d«,nfAaa 

^ AA.fi lrr,Aa<t(I9I8J 43 C«1 0^ 35 I C 
1-9 flaHarany rdva (IS1$) SO All 3 0 
Jl I C 255 Kali hat v hmmpaii 
(I91-) 82 C W N 104 43 I C 893 
ll^finli r llaruh CA/indrr, (1919) 24 ^ 
W \ 749 751 58 I C 085 Om 
V ] arfih N«IA (19 1) *0 C W 
65 1 C 89 ( 2 ) A C 255 \ 
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yj abandoning his claim for compensation, he cannot recover damages for breach of the con- 
tract without amending his plaint, since relief under sec 29 of that Act can be decreed 
only where the plamtiff is ready and mlliog to perform the contract, and it is therefore 
still subsisting (ic) 

The Court should not deliver a judgment inconsistent inth the pleadings and i««ues 
without insisting on an amendment of the pleadings and if necessary raising fresh 
issues (r) 

LEAVE TO AMEND WHEN REFUSED 

It follows from what has been stated above that leave to amend should be refu«ed — 

(f) Uiiere the amendment is not necessary for the purpose of determining the 
real questions in controversy between the parties, as where it is — '* 

(i) merely technical, or 
fii) useless and of no substance 

(2) ^^hcre the plaintiff's suit would be wholly displaced by the proposed 

amendment 

(3) \\ hero the effect of the amendment would be to take aw aj from the defendant 

a legal right which has accrued to him lap<e of time 

(4) IVTicro the aroeodment would introduce a totally different new and 

inconsistent case, and the application is made at a late stage of the 
proceedings 

(5) \\here the application for amendment is not made in good faith 

1 Leave to amend will be refused where the amendment is not 
necessary for the purpose of determlntog the real questions in contro 
versy between the parties. — This happens where the amendment is merely (1) 
technical or (2) of no substance 

irAerc the amtTidmtnt is merely teeAaicaf— If after the evidence for the plaintiff 
has been taken, the defendant applies for an amendment merely for the purpose of 
enabling him to raise a purely technieal objection to the plamtiff s right to sue, the 
application should be refused (y) B and C wrongfully remove A s furniture A sues B, 
for damages and recovers judgment agamst him [ff and (7 being joint wrong doers the 
judgment agamst E, according to English law, precludes A from suing C for the same 
wrong ] A afterwards sues C for damages for the same wrong C does not plead the 
judgment against B in bis defence, bat after the evidence for A has been taken, applies 
for leave to amend his written statement by pleading that the judgment against 5 is a 
bar to the suit agamst him The application must be refused (*) for the amendment is 
not necessary to brmg out the real questions between the parties, but purposes merely to 
enable C to avail himself of a technical rule of law (a) 

Where the amendment ts useless and cf no substance — ^As the object of the present role 
js to enable the real questions in dispule to be raised on the pleadings, leave to amend 
should bo refused to the plaintijf where the proposed amendment would not help him 
m substantiating his claim (b) and to the defendant where the proposed amendment 
would not help him in supporting bis defence (c) Hius where A sues B, and finding that 
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4 Leave to amend wilt be refosed where the amendment wonld 0. 
Introduce a totally different, new and Inconsistent case— In .i/n shtce 
Mifn X .1/own^ J/o lln/iunj (mUJhcir I»nl«hip' of lb" I’nfj Council muI “All 
rules ol GoHrt are nothing but pnivuions intended to secure tho proper administration 
of justice, and it is tbcrcforc essential that they ahould Is; made to »cr>e and be *ub 
ordinate to that purpose, »o that full powers of amendment must bo cnjojcil and should 
alwaxs Is* libcrallj exercised, fi>it none the f«s* no poi«r Aus t/d Iren g\itn to ennble one 
rfi*/ine/ cfli/se n/of/ion to If Jor anothfr, nor to chorine, by tnfOM c/amfn'imenl, 

the euhjrcl mitlff of the suit ' This proposition follows dircctl> from r 17 Tho object 
of r 17 IS to allow an amcnilmcnt forlhf pnrpote ojd't'rinininj the rMf9U<’»fif>ns in difpuU 
bdtrffn tArpur<i»s That lieinf! the purpose lor which an amendment is allowed, no amend 
ment shouhl Is; aliened which would inimduce a totsll} new and different ca«e (n). 
Thus whore a suit is brought against the members of a joint Hindu family for specific; 
performances of an agreement for the sale of family property alleged to liasc been made 
bv the karta, or for damages, nsmelt, the earnest money with interest, and the Larta 
dies pending the suit and tho suit title is amended by adding as his heirs Ins sons and 
grandsons who are alresdj parties, it is not permissible by amendment to change the suit 
into one for money had and reecised or one to recorer a debt (o) The result of the 
English eases is thus summed up in Hiillen and Leake's Precedents of Pleadings (p) > 
Lcato to amend may bo refused where at the trial or hearing tho party seeks to alter 
the whole nature of his case by an uncxjiccted amendment which may require further 
eeidenco to be adduced by his opponent ’’ 

The abore proposition may be split into two parts — 

A Leave to amend a flcitnl should not be granted, if tho amendment would 
convert the suit into another of a different and inconsistent character 
B Lease to amend a tcriflm elalfmeni should not be granted if the amendment 
would consert the defence into another of a different and inconsistent 
character 

Vto shall deal with these proposition# in order 

A Leoie lo amend a pfrtint thould not be granted </ the amtnimtnl woull cemtert 
the suit into another of <i different and laconnsfenf cknradtr —A institutes a suit against 
E D flics his written statement At the hearing of tho suit, A finds that his case 
as laid m the plaint must fail, and that he can only succeed on a different case He then 
applies for leave to amend the plaint Should the leave bo granted * It has been 
held under the corresponding Fnglisb rule that no amendment should be allowed if it 
would introduce an entirely different case from that which the defendant came to 
meet (5) or, to put it in another form if it would “ change one action into another 
of a substantially different character (r) Section 53 of the Code of 1882 which dealt 
ssith amendment of plaints, expressly provided that ' a plaint shall not be amended 
so as to consert a suit of one character into a suit of another and inconsistent character ** 

That section has been omitted in this Code, and the present rule (which is a reproduction 
ofO 2S, r 1, of the English P.ules) now takes its place But the decisions under the old 
section on the point now under corisideraf ion are still good law, and should be considered 


(m) 

(") 


(l92lHf!I A 214 210-2l7,48Csl 832,635. 

63 I I 911 ( 2 ) A It- 249 
Laird V JSnjgt (1880) 16 C D 440 446. 

V *AarjM (18761 8 C D 3 
Ipfndra T Janati ^atA (1918) 45 Cal 
30^ S17 318 47 I C 129, ladma v 
OinlA CAoK/fra (1919) 46 Csl 168 171 
172 45 I L 211 J/oAciA CAamdra T 
/AirfAn KuAore (190S) J2 C W \ 28 
sas? VaanjBa TAem r JJa T/mm 
J/yiRl (I9’6) 3 Ranc 483 02 I C 253 
( 26) A K 49 Do/iAAiniv /‘ar<dp {19>8) 
10 U>l L. J 531. (23) A 1.. 933. 


5i{aram T CAimuiKttM (lO’S) 52 Bum 
610 < 28} A B 516 

(a) Jtamtaran itandar v HahaAir SaAu (1937) 
54 1 A 55 6 Pat 323 100 I C 56 ( 27) 
t PC 18 

{pi 6th£il , p 16 


(f) Etlu T ilaneheiler Carnage Co (1876) 2 
C P D 13 16, yjiPTrow V Ca«« (1885) 
28C D 356 361 truOyv 5Aiir7>« (1878) 
«C I) 39 49. Ciartv I> rar (1885) 31 
(r) MngKy CtxrAcH (18981 1 Ch 73,81 
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17 Allien the) prejudice the right* of the opposite jwrt) a* at the d-Ate of nch 

amendments Under Acr) peculiar orctimstances the Court might perhaps have p>»tf 
to alloAA such an nmendrat nt, hut certainl) a*af'eneml rule it will not do so 
jD(7« t Amir Khnn (i), their LonMiiirt of the Priv) Council said “Though [t « 
power of a Court to amend tho pKint] ahoiild not as a rule l>e cxerti-^ where ‘ts 
effect IS to take baaoj from a defcmUnl a legal right which has accrued W ® 
b) lap'O of time, \ct there ore easen Sec for example MohvmmKl Znhr ‘ 
V Rutta Koer {11 51 I A 46S, IW) where such considerations are 
by the special circumstances of a case” CA'inin /Amo case avm such sn eveep 
case and their Lordslnps, having regard to sjiecwl circumstances, “1’*’'^ 
amendment of the plaint allownl l»\ the Jiidim! Commissioner of the >ott 
I rontier Province m Fccoml apped In that cft«e the plaintiffs aticd for a doc ra 
of their Tight of pre cinption over certain land, but omitted to ask for 
relief, namch, possession, as required b\ a 4i of the Specific Itclicf Act, 
trial Judge and the fir-t npjiclKte Court refusal to allow the plaint to be 
claiming possession on pre emption, since the time had expires! for bringing a ^ 
enforce that right Upon a second appeal the Court allowed the 
mode and this was confirmed ba tbe IVivy Courcil There was no pn)un 
pectmg tint the plaintiffs hod not aete<l in gowl faith, “all that happen w 
the plaintiffs, through some hlundoring. attempteil lo a»*ert rights that they 
tedly possessed under the statute in <i form which the statute did not p**™” 
case of Aimm/ns v Rnfhnppa (j), decided bj tho High Court of Bomba), l’ 
instance in which such an amendment was .llo«o.l on ll.e po""'' ‘j”* nfe 

of the case were so peculiar that it should proper!) be excepted from the 
The facts of the case may be stated in the form of an illustration A, 
had brought in Rs 4 »¥> as capital under a partnership agreement between ^ 
3, sues 3. for dissolution of partnership and for accounts Jl >» tltnr/rom 
ingi before the Court nf firti imlance that though the tuit teas in form mt for gju/ 
and accoHntj, A tnlemled from the fir^ loeue only for the reeoitry of hit 
actually pleaded lo the money claim on tehieh an i$sne had been framed and ^^JJ,cal 
The lower Court finds as a fact that Ike $um tror dwe.but dismisses A s 'uit on the 
ground that tho agreement set up by 1 did rot constitute a partnership betn een 
A appeals from the decree and applies for the firet tune in appeal fo' leai^ 
the plaint by adding o prayer for the reconry of lU 4,000 At this date the ' 
money IS barred by limitation The amendment must, liowevcr, bo allowed fur 
of limitation could not liave been Uken if the pleading had not bcendefcct‘« 
claim w as set up as in II eldon \ 5 eal, and B knew all along w hat A s claim 
the suit was viTongly framed Similarly, where the plaintiff sued m the hrsi 
for possession of tho books of accountsof his shop from the defendants w lO tbr 
were his servants and stated in the plaint that be would bring a separate *w 
money due by them but suVequently applied for leive to amend tbe plaint ^ 

a further relief, namel) , recovery of money, it was held that the amcndmen j|,g 

allowed even though the money claim was barred by limitation between the^ 
plaint and the date of the application for amendment (i) Again when the - 
fora declaration that a decree was collusive, and owing to clumsy drafting oi 
for the consequential relief of setting aside the decree the Court allowed an » 
of the plaint although the defendant was deprived of the defence of limitation^ 


(i) (1020) 47 1 A 233 48 Cat 110 5/1 C 6 


ra«'.iv 

L U 1588 114 1 C -6- 5,5,1 i 

Serujum ^ Xr.iAaa (19>« ,S 

nl C 208 _ ...« (1931> J, 

Ovrliegappa ^ 

Bijm L It 141, ‘ 
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4 1 j<!ATC to amend will be rclascd where the amendment woald Q 
Introdncc a loully different, new and Inconsistent case —In M<t 

My^ V .Vov »7 Mo Iln/iiiTij (m), thrir lionDhip of tlio Pnrj Council Mid "All 
of Court »n‘ rolhing hat prn»»«Jojn Inlrndwl lo Mcurc Iho rroprr adniJnuJrotion 
of jU'iifc, and It therrforp r«*cnti\l that tbej ■lioiild lie made lo acne and l<c aul» 
ordin\tc to that purpoic, ao that full powTfa of amendment mu«t l»3 enjoyed and ahotiM 
altrava lie lil>crall) exerci«e«l, fcwf «o«a Me U** no p^tetr hot yd t/rn yirrn lo tnafJe on» 
<fi»fine| roM»» ofodion to hf *vb’tilHtfl for ottnlkff, nor to tbonyt, by mrant ojnmm'immt, 
thf tvhjrd noltfr of thr rail Tin* propoaition follow* ilirecfly from r 17 Tlic object 
of r 17 I* toaltnu an amendment /or Me pnrporrofddrrmininjlhr reolijur'Iiontin dupulr 
bfltrrrn Ihrpoiiir^ That beinc tlvcpttrpo«cfor*rh«chanamenilmcnt Malloweil, noamcn<l 
ment ahould l»? allntie»l which \n>uld intnxlucc a lotalh new and different ca«c (n). 
Thus where a amt is 1 rnii^ht acamM the memta ra of a joint Hindu famdj for apecific 
performance of an acreement for the mIc of family properts allcgeil to hare been mado 
hr the karta or for lUmages, ntmeU the earnest mones with interest, and the knrta 
dies landing the auit and the auit title is amendeil hy adding as his heirs his sons and 
grandsons « ho arc already pirltes it is not permi-vsible b\ amendment to change the suit 
into one for money had and received or one to recorcr a debt (o) The result of the 
Fnghsh cases IS thus summed up in Itullcn and Leake a Precedents of Pleadings (p) 
L^avo to amend may be refused whero at the trial or hearing the party seeks to alter 
the whole nature of his ca*c by an unexpected amendment which may require further 
endeneo to be adduced by his opponent 

The abore proposition may be split into two parts — 

A Leave to amend a /faint ahould not bo granted, if the amendment would 
convert the suit into another of a different and incon istent character 
B Leave to amend a tenlirn «l itement ahould not be granted, if the amendment 
would convert the defence into another of a diflerent and inconsistent 
character 

Me shall deal with these propositions in order 


A Lrate lo amtnd o plaint should not 6« fjraaUl if the amendment itouldeonierl 
the suit into another of a different an I inconsistent eharacter — A institutes a suit against 
B B dies his written statement At the hearing of the suit, A finds that his case 
as laid in the plaint must fail, and that he can only succeed on a different case He then 
applies for leave to amend the plaint Should the leave be granted * It has been 
held under the corresponding English rule that no amendment should be allowed if it 
would introduce an entirely different case from that which the defendant came to 
meet (5) or, to put it in another form if it would change one action into another 
of a substantially different charocter (r) Section 53 of the Code of 18S2 which dealt 
with amendment of plaints, expressly provided that a plaint shall not be amended 
80 as to com ert a suit of one character into » suit of another and inconsistent character ’ 
That section has been omitted in this Code, and the present rule (which is a reproduction 
ofO 28, r I, of the English Rules) now takes its place But the decisions under the nld 


section on the point now under consideration 

(m) (I9::i)48l A 214 2ie-217 48Cal 83i 635 
63 I C 914 { 2i) A IX 249 
(») taird \ Dn}g$ (ISSO) 18 C D 440 446 
SrirfrK V Sharp* (I8'S) 8 C ]> 3 
Cpendra V Janakl MUh (19181 45 tsl 
3 O 3 S17 3I8 47 t C 129 J adan t 
Giruh Chandra (1919) 48 Tsl 188 171 
172 45 I C 241 2fohrih Chandra v 
Iladha Kuhore (1908) 12 C W X S8 
36-37 i/anns Pa Them s A/a Than 
J/yiiU (1928) 3 lUnz 483 9' I C 253 
( 26) A ft 49 II adhaiaa v / artap (10281 
10 Uh L. J 5S4 ( 28) A L 033 


eio ( 28) \ 

(a) lianuaran i/au 
54 t A 55 6 
4 PC 18 , 

(n) EU p 16 
(t) £7/u V 3Ianeh**l*r 
C P D IS 16 a 
23C D 3j6 361 A. 

8 C U 39 49 Clark 
CD 68 

(r) ttalnjh v Coiehen (1893J 1 
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17 It must be observed at the outset that a plaintifi must m general be hmited to the 
case which he puts forward in his plaint There are, houever, cases in nhich by some 
mistake or misapprehension the plaintiff Jias failed to state his case correctlj and pro 
perly in the plaint In such cases the Court may allow the plaint to be amended [») , 
for if the amendment is refused the plaintiff may have to bring another suit, and the 
object of the rule allowing amendment of plaints is to avoid multiplicity of suits ((] 
But the Court cannot allow an amendment if the suit is premature («) and ought not 
to allow an amendment, if it would convert the suit into another of a different and in 
consistent character ‘ tVe cannot countenance the notion,” said Straight, J , " that a 
plaintiff, coming into Court with one ca^, and hopelessly fatimg to prove it, should 
be permitted to succeed upon another, and that directly in antagonism with his 
primary allegation ”(t) The law prohibits every amendment that would change the 
fundanental character of the suit (tc) It is not, however, to be supposed that if the 
fundamental character of the suit is not altered, a plaintiff is entitled as of right to 
amend the plaint As stated by the High Court of Bombay, “ the power to get a plaint 
amended is subject to the duerelion of the judge, and la not claimable a»a nyht 

of the aui/ or in all circumstances *’ (x) 


Eoles— The general rule is that any amendment allowed must be such as is 
either raised in the pleadings or »s consistent with the case as originally laid, and that 
the state of facts and the equities and ground of relief originally alleged and pleaded 
by the plaintiff should not be departed from This is the rule laid down by their Lord 
ships of the Judicial Committee m the case of Eehen Chunder Sin^h v Shama Churn 
Bhutto (y), and this rule has been followed id numerous decisions of our Oaurti (sj 


From the general rule stated above, we deduce the following three rules each of 
which la borne out by the cases cited undent — 

Rule I —Where a plaintiff bases his claim upon a tpecific legal relat 
exist between him and the defendant, he may not be allowed to amend 
as to base it on a different legal relation 

Note —Even if the legal relation between the plaintiff and the defem 
unchanged, the plauit will not be ollowed to be amended, if it completely alt 
of action £ilJ (7)] 



Eule 11 ~-W here a plaintiff bases his claim on a tpeciftc title he may not 
to amend the plaint so as to ba<ie it on a different title But this is subject 
and when the title by which the plaintiff claims remains unaltered, the plan 
be allowed to be amended, if it completely alters the cause of action 

Eule hen one kind of fraud IS charged another kind of fraud cam 

failure of proof, he substituted for it 


Jllustraiions cf Eule I 


1 A, alleging that E hired cargo boats from him, and that a balance of Rs 3 000 
19 due to him on that account, sues B for the amount It is proved at the hearing that 
B did not himself hire the boats but that he was merely A a agent to let the boats on 
hire A then applies to amend his plaint by claiming an account from B on the footing 


(,) Laiihmibai v Ilari (18721 9 B « C 1 
lihyraf Lethrann {1671) E iS3t 

Bun 0 omaKperii»d v ^ummat horn 
ifWrtflgSBieMIA 393 410 
(f) Saral Chand T Mohun Libi (189«> » CaJ 

fu) Jugal Kl$hoT« v CAan (1027) 49 AU 599 
lOllC 607 {2')AA 451 ^ 

(r) //amt/Ioav ThelAnd MorlgageltantajMia 
(18S3) 5 AU 4Se 4S9 


(w) Katnalk v Sadativ (1S03) 20 Cal 80S 
taitMofam v Aunda/tnmt (1931) 60 
Vlad LJ 713 132 1C 811 (31) AM 1 
(r) TapiraBiv Jarfu (1837)21 Bom 5"0 
ffj (teeo) 11 31 I A 7 Mylapore v 1 retay 
(1687) 14 Cal SOI 14 I A 168 
(*) VaHorfa V Bam CAurw (1882) 8 Cal 871 
875 Katn Bi.ri v land Martgaga Ba"* 
{1893)0 AH 456 
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that B .-I * •p'nt Th'* amrndmf'nt i>houl I not be allowed bocau«c In the one case 0» 6 
the legal rtlatinn between A and D is that of Utttr and hirtr and in the oti cr, that of 
Prinetptil and Aytfil ShtblTt$loT ^ Woof (18^) S Cal C02 

2 A sues D for the rf"f of a hou«c alleged to ha\e l>een let bt A to D denies 
the lease and contends that he is the owner of the house ( will not be allowed to 
amend the ftaint b% converting the suit Into one for a dtchralion of oienership Bat 
Shn t/fljiroiW V l/oyaBlnf (189o) 19 Bom 303 

3 d sues D for damijtt for vTonyJnl oteapaUon of his land and for injury done 

to his land After the issues are frame I A applies to amend the plaint b} claiming 
from D Ttnl for the land on the 1 asis of a subsisting itnnney The amendment should 
not be allowed because it will convert a eliitn ba*ed on into a claim on the basis 

of a tubttMiny Itnst r f/ori (IS89) 13 Dom C04 , Jhari s Piriht AafA 

(19I7)2Pat UJ 09 33 I C 191(a) SeeilL(5)belovr 

4 A suit for passeasion on the footing of a nubanUn'} lease cannot be converted at 
a late stage of the proceedings into a suit tot rjeetmenl A eirfiy v Sharp (1878) 8 C D 
39 49 Lntrd\ Bnjja (18S0) 10 C D 440 

5 A auil for rent tnll nol be allotted to be concerted al the hearmg tnlo n suit for u e 
and ocey] stion —4 sues B to recover Bs 1 000 alleged to be rent due under a lease exe 
cuted bj B The Court finds that B was in occupation of the premises during the 
p nod for which th» rent ti claimed but that the alleged lease was not executed by B 
At this stage vl applies to am^nd his plaint bj alleging that though the lease was not 
executed by if he is entitled torecovertbeamount for usennd ocetipaUon of the premises 
The amendment will not be allowed (h) 

6 A suit for possession will not be allowed to be converted into a suit for redemp 
tion In tl e former case the plaintiff sues as otentr of the land in the latter as tnorl 
gajOT Laxmishanhar \ //a/njoiAot (1920) 44 Boro 51o &7 I C 420 


7 ^ who IS F 8 agent tu manage certain properts belonging to / appoints 8 

to act as a sub agent for I and gives him Its I 000 belonging to P for the pajment of 
Government revenue and other purposes S fads to account for the monej P sues 
A to rccoser the amount paid by A to 5 claiming the same on the ground that S was 
appointed sub agent Without Fs authority It is found at the hearing that was 
appointed sub agent svith F s authont) P will not be allowed to amend the plaint so 
as to base his claim on tbe ground that A bad not ezereutd ordinary prudence in selecting 
A as a subagent for F IlamtUon v Land Mortgage Bank (1883) 5 All 450 [This is 
^ an illustration of the proposition that rule 1 1 is subject to Ryle 1 If the amendment were 
allowed the legal relation between the plaintiff and tbedefendant whichis thatofprinci 
'<1 and agent would no doubt remain unchanged but the cause of action would be 
Vletelj changed ] 

Jllustraliona of Rule // 


1 A alleging that F was the adopted son of C and that he (A) is the heir of B 
sues D to recoier certain properts forming part of tbe estate of B The Court finds 
that the adoption of B was not valid A then contends for the first time in appeal to 
the Prisj Council that even if the adoption was not valid he is entitled to recover the 
properts as the heir of C This is a totally new case and A cannot be permitted in appeal 
to set up an entirelj nesv case Gopet Lai v Chundrmlee (1872) 19 A' P 12 I A Sup 
^ol 131 


al o Corn^Kantar v Atma 
IS Um eil 
(I«se) 10 TV>m 451 
tukt,/e kanto v SumATii<iJ 
S\ n "IS Lakthm M s II, 
III! C 1 SartnAra 0 a 


<IS!>S) " 
now ) ■ 

Ik»A na 


tincul tiloc Balmukvnd 
a AU 4VS 


AA/d V Cpendra 

Itfranadra V 

) 5" Slad L.J 
A SI 18 " Dm 
V Doty (1903) 
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17 2 A obtains a decree against A, and after the death of the litter, attaches certain 

immovable projierty in execution of the decree J3 and C, sons of A, sue A for a de 
clanition that the property is joint family property, and it is not liable to be attached 
and gold in execution of the decree against the father, on the ground that the debts 
contracted by their father were for immoial purposes It js proi ed that the debts were 
not incurred for immoral purposes Theteufion S and C apply to amend the plaint 
bv alleging that they had separated from their father before the date of the decree, and 
that they were not therefore liable to pay the amount of the decree The amendment 
cannot be allowed, because the plaintiffs' claim a« originally laid was on the footing 
that there uas no pnrtihon between them and their father Aarotfunrot r Jaihfrfafiu 
(188S) 12 Bom 431 

3 A, A Hindu, claiming as the heir of hw uncle, sues the executors of his uncle s 
widou for po‘<'»BSion of property left by the nidon, allegine that the same belonired 
to the estate of his uncle, and that the widon hnd no pou er to dispose of it by will The 
Court holds that the widow had power to will away theproiwrty A will not be allowed 
to amend the plaint by adding that even if the vndon had the ptnetr to dispose of the 
property by her mil he was entitled to the residue as his unde s heir as the same was 
left to charitable objects of an unspecified and general character, and could not therefor* 
be legally applied to chanty pamodar v rurmanindag (18S3) 7 Bom 153 [This is an 
illustration of Rule 11 being subject to Rule I If theaoiendment were allowed, lie title 
by which the plaintiff claims, namely, aa bis uncles heir, would no doubt remain un 
changed but the cause of action would ^ completeh altered } 

4 A suit founded on a Kittima adoption cannot be sUowed to be conierted into 
one based on an appathitta adoption Maung DaThinr VaThan Vjnni(1025) 3 Rang 
483, 02 I C 253 ( 2S) A R 40 

ilUtslmUon of Unit III 

A, the ofBeial assignee of tlio estate of a deeea‘ed insolvent, sues B to recover 
Rs 1,30 000 alleged in the plaint to bo unlawfully withheld from the estate m consequence 
of A payment fraudulently concealed from A a pTcdecessot in office It is proved that 
A s predecessor was awato of the payment A applies to amend the plaint by alleging 
that though his predecessor consented to the payment such consent was illegal as being 
a fraud, though of a different kind, upon the Court The amendment cannot be allowed 
because to allege fraud of one kind and to substitute fraud of another kind is to con 
vert the suit into one of an inconsistent character Abdul Ho»<tein v Turner (18S7) 11 
Bom 620, UIA 111 SeenotestoO 6, r 4, “ Fraud and coercion, p 531 aboie 

B Leate to amend a untlen itaUment should not be granted, tf the amendment would 
eonceri the defence into another of a different and meonuMent chamcler — Aa m the case 
<5l a plawt 60 vn the case of a written atatement, the Court wiU not allow an amendment 
that would involve ‘ a complete change of front in the defence (c) 

A agrees to grant a lease of a brickfield to B Ao lease is executed but B enters 
into possession under the agreement B then sues ^ for apecific performance of the 
agreement, alleging that A, though frequently asked to do so had neglected and refused 
to grant the lease A denies that ho was asked to grant the lease and expresses his 
readiness to execute the lease f also counter claims for Rs 1 600 by way of rent 
After the suit is set dosvn for trial, A applies for leave to amend his defence and counter 
claim, and to joui ilierewith a claim for possession of the land The application must 
be refused. Tt> allow A to amend would bo to allow .him to present a totally distinct, 
new and inconsistent case" Clarl't irniy(l88fl) C D 68 
(0 UtrJ T Ungjt (1880) 18 Cp/ 410, <18. 
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5. Leave to amend Will be refused where the application for amendment 0. 
Is not made In good faith. — lycavc to kmend will not br gi\cn if the porty kppljing 
IS acUnc tnnlajide (<f). as wlicrc there >* no aohstantwl ground for the ca«o proposed to bo 
fot up by the amendment (e) Want of hontfiJti may bo inferred from a groat delay 
in miting the application {/) 

Amendment of plaint by adding new reliefs.— The amendment of a piamt by 
adding a now praj-er maj or maj not consort the auit into another of a different and m 
consistent character If the amenilment conaerts tius ault into another of a different 
and inconsistent character, it wnll not bo alloaed If the amendment does not conrert 
the suit into another of a ilifTcrcnt and Inconsistent character, it may or may not bo 
allowed at the discretion of tho Court In theexerciso of this discretion, tho Court will 


a aimpfe money dtertt against the mortgagor Again if plaintiff sues for redemption 
of a mortgage believing that an earlier mortgage had merged in it, and defendant denies 
the latter but admits tho earlier mortgage, tho plaintiff ma) bo allowed to amend his 
plaint and auo in the alternative for redemption of the earlier mortgage (i) In auch 
a ease, the character of the suit is not fundamentally altered, nor could tho defendant 
bo possibly taken by surprise (j) Similarly, a purchaser suing for »pwjte performanee 
may bo allowed to amend his plaint byaskingm tlieaherootiro fora rr/unef of tho earnest 
monoy(I) Where a plaintiff has framed his suit bona Edo, believing that consequential 
relief IS not open to him and that he isentitled to a declaration, the plaint may bo allowed 
to be amended even m appeal by adding a prayer for possession (f) But leave will 
be refused it the frame of tho plaint was a device to avoid payment of Court Fee (m) See 
also note above, “ Leave to amend mil be refused where tlie effect of the proposed amend 
ment is to take awa} from tho defendant, etc ’ 


Amendment by adding a plea of fraud — It is '* the universal practice, except 
la the most exceptional circumstances, not to allow an amendment for the purpose of 
, 1 ,i «». j _u <.. > 1 . _ . • _ > j - .L e. «,,..<>> > Where 

' ... ’ fht dt 

• here the 

plaintiff sued on a mortgage, and the defendant in his written statement alleged that he 
was a minor at the date of the mortgage, leave was given to the plaintiff to amend the 
plaint by raising an alternative case that the loan was obtained by the defendant by the 
fraudulent representation that he had attained majority at the time (p) Sco Notes 
to O 6, r 4, “ Fraud and coercion.” 

Soil for BpeclGc performance and compensation in addition or in substi- 
tution — The Court, even at the trial, has power to allow the necessary amendment, but 
that power must be exercised most carefully and jealously, and with due regard to the 
position of both the plaintiff and the defendant An amendment should not be allowed 
when the suit has been pending as one for apecifie performance for a long period, during 


Id) TddftJfV y Harper (1878) 10 C D 303 I (ft Sakhdeo t Laehman (lOO’l 2l 
590-3J7 I P jr CArtfyn, r Ua f 

'■ ' ' r. 5 lUnit ns 101 I C 828 ( 47) 


L J Sin 82 I C 4U4 ( 41) A M 
Aarayana v SAastUPiRi (1894) IS SIa>) 255 
llamaiuiiian v i ufitum (1898) 21 Slad 


(A) XaiAisafA T Sa<faiAir (1893) 20 Ca) 803 
.SuAAI/o V Lnehmait (19ii4) ’t tl) 4S« 
(t) Bn) AuAor# v Am rerskad (1949) 3 Inrk. 
441, 141 I C 273 ( 29) A O 483 
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2 A obtains a decree against X and after the death of the latter attaches certain 
immovable property in execution of the decree S and C eons of X, sue A for a de 
deration that the property is joint family property, and it is not liable to be attached 
and sold in execution of the decree against the father on the ground that the debts 
contracted by their father si ere for immoral purposes It is proi ed that the debts were 
not incurred for immoral purposes Thereupon H and C apply to amend the plaint 
bv alleging that they had separated from their father before the date of the decree and 
that they were not therefore liable to pay the amount of the decree The amendment 
cannot be allowed because the plaintiffs claim as originally Kid nason the footing 
that there was no partition between them and their father 'Sarayanrav v Jaiheriafiu 
(1888) 12 Bom 431 

3 ^ a Hindu claiming as the heir of his uncle sues the executors of his uncles 
widow for possession of property left by the widow, alleging that the same belonge 
to the estate of his uncle and that the widow had no poner to dispose of it by will Tl^ 
Court holds that the widow had power to will away the property A wdlnot be allowe 
to amend the plaint by adding that even if the widow had the poicer to di8i>t>se o t e 
property by her will he was entitled to the residue as his uncle s heir as the 

left to charitable objects of an unspecified and genera! character and could not therefore 
be legally applied to chanty Datiiodar v Purmanandas (1883) 7 Bom 155 [T s is an 
illustration of Rule II being subject to Role J If the amendment were allowed tbetitie 
by which the plaintiff claims nameir as his uncles leir would no doubt remain un 
changed but the cau'e of action would be completely altered ] 

4 A suit founded on a Kittima adoption cannot be allowed to be 

one based on an appathitta adoption l/aung ffn TAoai MaThan ytnt[ -) 

483 92 I C 253 ( 25) A R 40 

nUsIration o/ Rule III 

A the offici.I asjignee of tbo <■< • in^ohcTit rats B to recoier 

R, 1 50 000 .lleged m the pl.mt to bo onl«»folly »ilblttl<i from the e.tate in '™“ J””" 
of . pnjment tmodolently eonee.led Iron. A . pr.d.re..or moffiee 
A , preioeerot n.rare of tho p.Jn.ent A .ppl.o, to .mend the pl.mt by .llg n* 
th.t though h„ predeccor oon«-nted to the p.yment .ocl. oonrent m.. .Meg"' «• te'”! 
. fr.od tSough of . d ffemnt kind upon the Court Tho .niendmenl o.nnot be . toned 
bo»n.e to .liege Ir.nd of on. kmd .nd to .ubsl.lnlo fraud of .nolhor kind .. to con 
rert tho .ml into one of .n „con»dont oh.r.rler alW. f ffoo,.,n v I'.r.rr ( 8S^ U 
Bom 620 14 I A 111 See note, to O 6 r 4 Fr.od and eoeto, on p 531 .bore 

B leal. 10 amad a u-nlle^ rloto.r.I .»o«« «ol he Sm.'ed '/ «■ .mraimenf umU 

„m„l lie */.~e ..to o.ett.r o/. d Jrrr.f .»f ,fT', ,'L„Lon’ 

of . pl..nt .o .. the C.S. of » .ration .l.lomenl the Court .nil not .llou- .n .mondmenl 
th.t uould involto . complete oh.ngo of front in tho ilefonco (t) 

A .gree. to grant » lea.o of . brieldiold to B ^o lean. .. o.eoutod but B entete 
„to poMoesion nndor the .gmemonf B then toe. A for .peo.So portom.nco of lho 
agmement allogmgth.tA though freqnently mikod to do so had neglected and refused 

to grant the lease A den es that he was asked to grant the lease and oapre.seo J 
realC... to eaeculo tho lease A .!«. counter ola.m, for R, 1 500 by **? 

After the suit is set douui for tn.l A appl e. for lean, to amend Im deleneo and eo™ter 

e1l »d .o,omthe,.,d.h.el..o.forp<r.«,«.o„of .h.l.nd The app he.t.oo mue. 

be refused. To allow A to omend noold bo to allow him to present a t y 

new and mconeistent case Clarlv nToyflSSe) 31 C P 68 .. 


Bnm (1880) 18 CD 4l0 416 


(c) taird 
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5. Leave to amend will be rcfnsed where the application for amendment 0. 
Is not made In good faith — ts amend will not be given if the pirty applying 
IS acling tMlnfiilf (d), as where there M no aabslanltal ground for the cft«o proposed to bo 
eot up In the amemlment («) Want of honifile^ roa) Us Inferred from a grett delay 
m miWmg the application (/) 

Amendment of plaint by adding new reliefs —The amendment of a piami bj 
ad ling a new pra^Tf ma\ or tnaj not convert the auit into another of a different and in 
consistent character II the amendment converts tho amt into another of a dilTcrcnt 
and inconsistent character, it wll not bo allowed If the amendment docs not convert 
the suit into another of a different and inconsistent character, it may or may not bo 
allosml at the discretion o! the Court In the eaercise of this discretion, the Court will 
not atloH an amendment, if the application for amendment is made at aueh a late stage 
of the proceedings that, if allowed, it would necessitate practically trying tho case do 
noTofjl.othcrttisothoamendmcntmayboallowcd (A) Thus a mortgagee suing for «of« 
of tho mortgaged property may be allowed to amend the plaint by asking merely for 
a simple monry dtcftt against the mortgagor Again if plaintiff sues for redemption 
of a mortgage believing that an carber mortgage had merged in it, and defendant denies 
the latter but admits tho earlier mortgage, tho plaintiQ may bo allowed to amend Lia 
plaint and sue in the aUernativc for redemption of the earlier mortgage (i) In such 
a case, the character of the suit is not fundamentally altered, nor could the defendant 
bo possibly taken by surprise (j) Similarly, a purchaser suing for specific perjormanct 
may be allowed to amend his plaint by asking in the altemativo fora rr/und of the earnest 
monoyfl) W'heroaplamtiShas framed his suit bona fide, behoving that consequential 
telle! IS not open to him and that ho is entitled to a sleelaration. the plaint may be allowed 
to be amended even m appeal by adding a prayer for possession (f) Out leave will 
be refused if the frame of the plaint was a device to avoid payment of Court Fee (m) See 
also note above, “ Ixavc to amend will be refused where the cdeclof the proposed amend 
ment is to take away from the defendant, etc 


Amendment by adding a plea ot fraud— U IS * the universal pmtwe, except 
in the most exceptional circumstanees, not to allow an amendment for the purpose of 
adding a plea of fraud where fraud has not been pleaded m the first instance ’(n) Where 
facts supporting the charge of fraud were disclosed in Me cross examin<itton of Me dt 
fendant, leave wasgiven to amend by adding a plea of fraud (o) Similarly, where tho 
plaintiff sued on a mortgage, and the defendant m hia written statement alleged that he 
was a minor at tho date of the mortgage leave was given to the plaintiff to amend tho 
plaint by raising an alternative case that the loan «as obtained by the defendant by the 
fraudulent representation that ho hadattained majority at the time (p) See Notes 
to 0 0, r 4, Fraud and coercion 


Suit for specific performance and compensation In addition or in snbstl* 
tntlon —The Court, even at the trial, has poaer to allow the necessary amendment, but 
that power must be eserctsed most carefully and jealously, and with due regard to the 
position of both tho plamtiS and the defendant An amendment should not be allowed 
w hen the suit has been pending as one for specific performance for a long period, during 


(tO V Harper (1878) 10 C 1> 333 | 

3J»-3J7 I 

■ I 

(r) ■ 


Ih) 

(if 


K<uS,math \ (1893) SO Cal 805, 

T LaehmoH (19U>) SlAll 456 
BniKukorev /leni /mW (\9.9> 5 Lwtt 
4 *4 121 I C 5-3 ( 29) A 0 485 


jP if CArtlyar v iia Shut Pan (lV4) 
5 Esne 115 101 I C 628 f 271 a E isi 
/^AimiAaiv #WeA»r (1897) 2J Bom 8®7 

(I) 

/“i ./"•’I* Kep 580 

(o) Atdinv V //4irAi>w(i83oi 14 t>ii SA 
w Safrf CAasd v JloAua £iA, (1893) 2 C IT N 
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O. 6, which the dcfentJant has been prcrented by sec 27 (b) of the Specific Helief Act, J877, 
tr, 17"*1S deahng ouh the propctty An amendment which leaves standing an averroent 

that the piamtiff is ready and wdting to perform the contract, and the claim to specific 
performance, does not rnalce the jdaint appropriate to a suit for damages fonts breach {j) 

‘‘AT AHY STAGE OF THE PBOCEEDIIfGS " 

Leave to amend may bo granted at 003 stage of the proceedings It may be granted 
on appeal [s 107, subs (2)3 (rj, or even on second appeal (s lOS) (a) In the under 
mentioned case (0. the plaintiS iras allowed to amend his plaint in appeal before the 
Privy Council In a later case where the amt was brought upon a mortgage of the 
property of a joint Hindu family, and the suit nassbsmtiscdoR appeal to the High Court 
on the ground that ncccaaity was not prosed, the Pnvy Council refused to entertain 
a new contention raised before them for the first time, that the plaintiff was at least 
ontitledto a deereeagainst the mortgagor manager upon his personal admission, on the 
ground that it involved a radical amendment of tiia plaint («) The appellate Court 
may allow an amendment nhether leave to amend was asked for m the Court below 
or not It may also allow an amendment even if the Court below offered leave to 
amend but tho offer was declined {v) 

Mere dehv is not a ground for refusing an amendment As a general rule, however, 
late the amendment is sought to bo made it should be allowed except in the five cases 
mentioned above (w) fa order to avoid multiplieity of proceedings the teDdency is 
to allow amendment at any stage if u can be done without in)u»tieo to the other side , 

a new case of fraud 

• paying all the costs 

• le irtlle difficulty, in 
ordinary cases, m a party obtaining leave to amend 00 payment of the costs of and occa 
sioned by tlie amendment and tfao application (y) L»ve to amend may also be given 
at the hearing cm proper terms as to the costs and the postponement of the hearing 
if necessary, except, again m the five coses mentioned above Thus leate to amend 
has been granted at the Inal where there was a defect in the parties and it became neces 
sary to amend the proceedings in the suit (*) It would «l«o be granted where both 
parties knew what the case was and there was no surprise (o) 

Revision — S« notes to a 1 15, “ Interlocutory orders " 

Appeal— \o appeal lies under el 15of the Letters Patent from an order amending 
the title of a plaint by omitting the word ‘ Summary before the word ' Suit anti 
transferring the case to the Short Causes List(h) 


18« [iVeif. R.S C.,o. 26, r. 7,] If a party who has 
obtained an order for leave to amend doe^* 
^Failure to amend after amend accordiDgly ATithin the time 
limited for that purpose by the order, or if 


(7> 

(r> 


(«) 

<0 




{c* 


<«■> 


s IC I 

Clnrnp^lf V Comm/-retiil Cntait 

S2 n 1C Sd2 {(nal ' 

CliarUff<l t ank of itihty Impm»t Bank Pf 


72, 


I»l I (lOdOl S? Cal 39i 12: 

(WAV 63i 
<jl) Aorlft JWropnl Ian Co 

(lasfii IS Q UP 530 

|») Zjirf'W V 08'7) 5 C I) *80. 

Oovfft'^Uy <1878! 0 C II 

29t Ilomtfa I }‘}lenlt iy/'l calf I’J r 
Uffirrt imitk d Co [lOOtlSCh 88 
(a) G/wni V„m(l8*0)l3t V 5SB 5Pi 

al«> \oU> t hjilot Co V Jo^n A Co 
tttfO) 17 t il 721 {ofliiJO oI octlon 
alfctucl to te acHed after etWenco of 
defeii ■ 



I’l \ivr 


555 


no time IS there!)} limited then within fourteen dijs from the 
dite of tlie order, lie sliill not l>c pernntted to amend after the 
expiration of sucli limited time as aforcsiid oi of siicli fourteen 
da\ s IS the ease nna bo, unless the time is extended by the 
Court 


ORDER VII 
Plaint, 

iia!i’rn“riMnt*“ 1* ^ 1 ^lic pHiot shall 

contain the following particulars — 

(a) the name of the Court m which the suit is brought , 

(b) the name, description and place of residence of the 
plaintifE, 

(c) the name, description and place of residence of the 
defendant, so far as they can be ascertained , 

(d) where the plaintiff or the defendant is a minor or 
a person of unsound mind a statement to that 
effect , 

(e) the facts constitutinij the cause of action and when 
it arose , 

(f) the facts showing that the Court has jurisdiction , 

(g) the relief which the plaintiff claims , 

(h) where the plaintiff has allowed a set off or rehn 
quished a j>ortion of his claim, the amount so 

ot t‘iU.w;yjailvid , wsvi 

(i) a statement of the value of the subject matter of 
the suit for the purposes of jurisdiction and of 
Court fees, so far as the case admits 

Facts Constltoting the cause of action —The plaintiff must gire such parti 
culars as Mill enable the defendant and tl c Court to ascertain from the pla nt whether 
in fact and in Ian the cause of action dd anso as alleged or not The plaintiffs 
mere statement tl at It d d an e or that he 1 as a good cause of action IS useless for this 
purpoM? (c) As to the mean ng of eauseof action see notes to sec 20 Ciiu»e of action 
See al-^ notes to O C r 3 


(0 namprataj t Ha nmult (1931)53 Cat 418 1311 C 539 ( 31) A C 158 
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“Facts Showing that the Court has Jorisdictlon.’’— if the piamfiff relies on the 
defendant’s residence or place of husmess as ginng jurisdiction the facts shoning this 
must be stated in the body of the plaint (rf) The statement of these facts in the title 
to the suit IS not sufficient, as the title to the suit is not covered bv the verification 
clause {<) See ss 10, 19 and 20, and cl. 12 of the Charter set forth in Appendix II. 

“ Relief Which the plaintiff claims.” — Sec r ^ below and notes thereto 

" Relinquished a portion of his claim."— See 0 2, r. 2, sub r. (2). 

Statement of value — See notes to aec. 16, “ Where the subject matter of a suit 
does not admit of bemg satisfactorily valued ” 

2. [S. 50, paras. 2,3.] "Wlierc the plaintiff seeks the 

, recovery of money, the plaint shall state 

the precise amount claimed : 

But where the plaintiff sues for mesne profits, or for an 
amount which will he found due to him on takinj; unsettled 
accounts between him and the defendant, the plaint shall state 
approximately the amount sued for. 

Suit lor mesne profits or accounts— See notes to sec 6, “recumarj jurisdiction 
in passing decrees ’’ 

3. [iV^eiy.] "Where the subject-matter of the suit is 

immovable property, the plaint shall 
Contain a description of the property suffi- 
cient to identify it, and, in case such pro- 
perty can be identified by boundaries or numbers in a 
record of settlement or survey, the plaint shall specify such 
boundaries or numbers. 

4. [ S. 50, para. 4. ] 'Where the plaintiff sues in a 

representative character the plaint shall 
rfp«ie“tiiuvl“'“* show not only that he has an actual existing 

interest in the subject-matter, but that he 
has taken the steps (if any) necessary to enable him to 
institute a suit concermng it. 

“Where the plaintiff sues m a representative character.’’— 11 hero a 
person dies leaving a will, the trftulor named in the 1111) may obtain proln'e of 
the will 11 here a person dies intestate, his httra may applj for hitera of edministralion 
The person to whom letters of administration ate granted is called admintstra/or. Tho 
executor or administrator, as the case maj be, of a deceased penon, is his leffal repreaenl- 
alne for all purposes, and all the property of the deceased i csts in him as such A suit 
bj a personas executor or administmtov of a deceased person isasuit b\ him in a 
represenMiie character There are some cases in which the law requires proltn'e or letlcra 
of flrfminiifru^ion, as the case may be, to entitle a person sump in a representative 
character to a decree in respect of the estate of the decca’<c<l In a largo number of ca»es, 

(rf) /'n»/ipM»o<fT (193I>58CaI. 418, | W fint \ /*!tWfO Paii (18J0) 2fl Cal 715 

1311 C 53S,<'31)A.C 458 1 



4 tMi'in i.r'Tinuini — 1 »•» yw f*ii, imii&n v. iiriniiftiin n I ^ 

the iiTfyT«i<'m.4 of th' lri<l«u A‘l, lhV» Ilenco il wan umi ae.it}. wlxi iij 

d«cea«c'l Wl * will, tfial tli" r-xt-ttior »WiM olitain pro^^lc before tonUI »,i«ii' 
any n?kt a*»i<'l< toll,'- j/fojrrty of tl.»-<!"*»**<l(lti<lian.Saprpn!<ion Act. |vi;,',, » ,j 

if tho di"! loU^iai", « w»» ^l"<►^4^y to obtain fe«fM uj 

boforc any riybl <//»H 1^ *o any |>afl of Uip property of tlin ib < >«.Md u. 

Court of Uw [Iri'liao A/t, • I'lCil In |{KH, an Act wnn piuu/f 

the Name Cf>n«ti»fi A'l//<»o»»o*i<oo of |C*U»*-« Act (V!I of 1W)1), dectnrinic ioU» *,)w 
that thepromiorii of v-Wm thf Ad, IHb.'c.cIiaU not apf Jy lo «/;y 


arc reproduc'd m fix ^tisri'IZIS SSI.'t u proliatc n ncccnnary wjic-ft- iIj. 

deceawcl ban I'fl a will I'mler «" 212 ii*i Icild* of uilinmintration arc iicc<-»,-ary 

where the d‘-< '•an' d ban 'ii"J mte*t»l' It'it if « niiit in br'cii^dit to recover a c/'/,! cjiy. 
to the estate of a eje "-an"! Jfi'lwN <1irintUn, II'* *1" rc ' mn I,* p'mm-d ogamnt the dc t/t/;^ 
except on product ion of a profiate <*r I' tl« ra of a>liiiiiiiiitrMti''ii ora Hucccssion cerlib'ate j 
see Indian Succeic-ion Act, l!92'*, a 2H 


Has taken the steps," -fn lIutM- «aM « wb* n a Jimbuti m III 1 1 HK/iry, and tli/iae 
arc ca«ea Bpccified in n 21 1 of llie lii'lian hu' " oi-i'iii A'l H'l 'if I'l.'.^, it ban been beld by 
the Privy Council that the (.'rani of prolial' i« ii'at a loii'litioii |iri < 1 1|< nt (o the instituticyn 


(/) See In Uil« mnneetlmi I riimjl v AHarn 
(1813) 18 Uitii. 337. ac,4 ItHtnhni v 


U\ IV, 1,1 77, _ joj j ^ 
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of t^e 5 oit, and thsl the execntor or lefateo nur instuiife the mit withoct obtaiaurz 
a probate, bat that he tnll BOt be entitled to a decree until he obtain* a probate ( 5 ) 

the deceased has left no ail], and the c**e ts one porenied hr sec of the Indian 

Snccc*sjcni Art, 1025, *0 that letlCTa of adcunirtration are Bece^sarr to ertablisb a nrht 
to the property of the deceased m a Court of law. the qaertwti arves whether tt u cece*- 
sarv that letter- of administration to the estate of the deceased should be obtained be’ore 
the institution of the *nit, or whether it issufSeieDt if ther are obtained before the decree 
»s fttssed. The Hich Coon of Bomhar has held that if lettera of adnumstratioa are not 
obtained before the in-'titotion of the suit, and the pUmt does not «how that the plamu5 
ha? obtained letters of adsmt,5tratK>n, the plaint *1101114 be rejected on pre-eatat»o*» , but 
if ihe plaint is not rejected, and the feeareifr tas beco allowed to proceed, there is cotiia'’ 
to ptCTCBt the Coort from pisamg a dectre for the fdajjtiff if letters of ftdimiii#*fatipn 
are obtained before the decree (4) The EncUsh law on the -object mac thn« be rtated 
m the lanmiacc of the Jodieuf Comciittee in J/ejop/a t (•}• ‘ ^ 

sdmuurrrator denre* title folelv nederhts crant, and cannot, therefore, insinnte an 
action B5 administrator before he pets h« prant The law on the point is welt settled 
see (orora • Dipcrt Adnunttratioa, B 9 and Ift. TAonp^ r Peyndd* (j), tVod^'v 
V riart | 1 ) 

TlUe Of soil. — S« Appendix A. ( 2 > IV-mption of Parties in rarticnlsr Cajc*. 
the last two forms, bee also r A below. 

S. [S SO, para 5 ] X^e |)lmnt shall show that the 
dofeudant is or claims to be mtere-^ed in 
pcfeoiaai, miere.t and tbc subjoct-mattor. Olid that he li liable to 
iiAtcity to be ibown. Called upoD lo awswer the plaintiff's 

demand 


6. [S. 50, para 6.] TOere the «iut IS instituted after 
the expiration of the penod prescribed br 
rnarf of txtavtKu thc law of iujutation the plaint shall show 
tmiitaiutkouir ground upon wh’ch exemption from 

such law IS claimed 


GroODdS of exemptlOQ front llioltatlon law — Tle«e grounds are set forth 
tn section 12 to 20 of the LisutatiOD Act, If ro ground of exemptwD i* 

shown in the plaint and the «nit appears from the statement tn the plaint to be Imired 
bv linutaiion the pfaint shall be rejected fsee r II. cl (dj belowj. Dul « plaint «l;oa!d 
not fe rejected mere/v becauic the csemptau) »* *>of *l*«ned tp’eifealty All that the 
rule requires i» that the p/a»*f sAolf sAow rtr pewnd cf «x»»ap<i/'n {1) If a plamt doe* 
not *how ant ground of exemption, the Court of fim in*taQcc «hould allow the plaint 
to be amended saee under eerr exccptKmal circumstatice* (m) But a plainU5 should 


*w 2 . 

i (t) r ZfratM/ira/ <l»ll) 3 ' r. m 

S<I r IK Km On» ofEntflix 
« \ -3- 

(i) (i«iei43i i iis.ti» i,i c sa. 

I 01 » C 4 P 13 . 

; tb> 5 B i \>t -t» 

I') • • - 
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not W al!owc<l to rrly wj^on ft prouml o! rxrmption from the Uw of limitfttion for thi 
60*1 time m (n) SecnotefttoO 41 , t 2,lKlo’*r 

The Hiph Court of hft» heM Ihftt when ft vlftintilT docs Mti«f^ the reriuire 

ments of thi^ niV ntutinp whftt m m hn opinion the pround upon which he mtrnifH 
to pet over the Knr of limitMion, he ouplit not to l>e preeludetf from Inkinp Another nnd 
not meonri'fent pround. nhouhl he \>o Jftler a<Iri«ml that the Iftttcr h the true ground {0) 
Aceonlmp to the Calnittn (p) and Ijihore (7) rulings, n plftinf ifl »ho has etnted one ground 
of exemption maj be »llo*ed to take Riiothcr and incon«i»tcnt pround The ^fftilrae 
High Court »CTee«, but in oriler to do fo the pUintifl must obtain the leave of the Court 
to amend his plsint (r) 


7 , [iVcff R. S. C., 0 . 20 , r. 6 .] Ever)’ plaint shall state 
specifically the relief which the plaintiff 
^ claims citlicr simply or in the alternative, 

and it shall not he necessary to ask for 
general or other relief t\liich may always be given ns the Court 
may thmk just to the same extent ns if it had been asked 
for. And the same rule shall apply to any relief claimed 
by the defendant in his written statement. 

Relief — Ever) plaint must state ipccificallj tho rvlipf which tho plaintiff claims 
whether it bo damapee, or epocific performnnee, or an injunction, or tv declarntion, or 
an account, or the appointment of a receiver, or possession of land, or relief of nnj other 
kind A plaintiff who omits, except with tho leave of the Court, to sue for nil tho reliefs 
to which he maj l>o entitled in re4|>ocl of the aamo cause of action will not nfCcrwnrds 
be allowed to sue for anj relief w> omittcil ((» 2 r i. sub r (3)] But it is not nccessivry 
to ask for general or other rtUvf 

Mherc a relief is claimed upon a specific ground tho Court may grant it ujioii a 
ground didcrcnt from that on which it is eloimevl in tho plaint, if tho ground is disclosed 
by the allegation m tho plaint and tho cvidenco in tho caso (s) Thus in a caso 
m which a plaintiff claimed an casement by prcscripfioa, and it was found that ho was 
not entitled to the casement by prescription, their Lordships of tho Privy Council deal 
mg with the case as a special oppeal, decreed the claim on tho previmplton of ttllf nrisinj 
from a grant (f) 


\t here a plaint aiki for more than what tho plaintiff is entitled to, the Court may 
give him only as much relief as ho is entitled to , but tho suit must not bo dismissed (,< ) 
Where a plaint niU for Uif than what tho plaintiff is entitled to, tho Court cannot 
give him relief in excess of the plaint, unless the {ilaint is amcndrtl 1 eforo judgment 
Thus if a suit IS brought upon a balance of accounts or for mesno jirofits, and the 
plaintifi, instead of claiming whatever maj be found due on tho taking of aecouiita and 
stating an approximate amount [O 7, r 2J. etates n specific sum as the amount elaiim d. 
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f the Court canaot, trithout an amendment of the pUmt [O. 6, r. 17], pasa a decree for 
more than what n claimed (t) 

General or other rcliol. — Under the s^&tcm of plcadin^a hitherto followed 
in India, it was usual to add m the {Jaint & prayer tor general relief called gfutnl praytr 
which ran thus " The plaintiff claims fUcA further or tehef as the nature of the case 

raaj require ” Under the present mle it ts no longfcr necessary sjieciSeally to ask for 
Buch relief Such relief maj non »lwa>-8 be girm to the same extent as if it had been 
ashed for. provided it la not incua&utent with that specifically claimed, and wlh the 
case raised by the pleading (ir> In iwdrr, fcowerer, to entitle a piauitiB to a relief 
under the claim for general relief, it is necessary that the ground for such relief should 
he dueloaed by the allegations m the plaint {z) “ A plaintiff cannot be entitled to relief 
upon facts or documents not stated or referred to by him in his pleadings '* (y) Thus 
where a pUmtiff sues for a declaratism of title to certam property wnifer a deed of safe 
he cannot bosUoued to succeed on the bxsisaf title ig orfeers? pwereroa (rj 

tt ith regard to the nature of the general or other relief which a plaintiff may have, 
the rule is that if the plaint contains allegation*, offering usucs on facts that are material, 
the phintiS la entitled to the relief which those facts will sustain , but he cannot desert 
the specific relief eJaimed, and under the daim forgeneraf relief a«k /or specific relief of 
another dswipbon, unless the facts and circum-stances alleged oa the pleadings util 
consisrtently with the rules of the Court, maintam that relief {«) 

^there a suit is brought by a roreraioner against a Hindu widow (t) for an injuac 
turn restraining her from waste, (2) for appointment of a receiver, and (3) for ‘further 
relief,' the plaintiff, if hefaiU in the substantial heads of bis claim, i» not entitled, under 
cover of a request for further relief,” to obtain a declaration that he it the next revec 
Biooary heir {b) 


In a suit by a mortgagee for eole of the mortgaged property, the mortgages may 
relinquish his claim for «<jle, and ask for a ttntjtU woiwy decree, though such rehef IS 
not spccihcaliy claimed. This ho may do under the claim for general relief The Court 
haa the power to grant that relief, prosided the mortgage contains a personnl toveuant 
to pay the mortgage debt (<") The Coert may also under this rule award interest on 
a balance of account from the date of the institution of tha amt, although interest 
IS not specifically ashed for m the plaint (d) But the Court has no power under 
a cUim for general rAief, to grant to a peo/orma plaintiff the relief claimed by the active 
plaintiff, if it iurri., out that the proforma plaintiff, and not the active plaintiff, is entitled 
to the relief claimed This may be explained by an illustration B sells his interest 
ill certain property m the possession of {7 to ^ A and B then eue C to reeoier possession 
of the property R makes no claim, and he is jobied Werely ns a /ormaf party to the 
suit The Court finds the sale to A void as champertous (Contract Act. e 23) On these 
(acts no decree can be passed in favour of -1 for possession Nor should any decree ba 
passed m favour of B awarding possession of th« property to him under the claim for 
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prnrr»l rrliol, thoiich tli*' Courl fin<U thAtCKin wroncfiil pow«*ion of tlie proprrt), and Q 
that tho ivr~«i rrallr cntulMl to lh«* proporta w U ti n»ti<t hrmgft wparnto atiit nRain»t 
C to rwo'cr (r) 

Alternative relief — \ plamttfl ni'»> rrb “upon wrcml difTirrnt riRhta niter 
nali»lv, tlthouRh thrv may lie ineon«i«tpnt ” {/), proniled that hia pleading h not 
thereby rendeml emharraning A pleading la not emliarrn««ing within the meaning 
of O 0, r 10. lieeau«e it contama ineon'i*tcnt acta of faeta (g) Tima n plaintiff may 
in the name amt claim to ha\e « partnefahip ngrrement with the ilefendant cancelled 
on the groun 1 that he waa mdiieed to enter into it by the fraud of the defendant, or m 
the alternative, for a di«»olution of partnerdiip and accounts (A) Similarly a plaintiff 
may claim over the Mme plot of land a right of niearrAhip. or in the alternative, a right 
of rairmenf (i) A plamtiR mat m a suit for preemption baao his claim m the niter 
natnc on contract, or on ea^tom, or on Mahomedan lair (j) He may also in such a suit 
set up an alternative claim ns oirarr U) 

In MahomK} v //o*jriai Ribi (I). the Judicial Committee observed that 

where a plaintiff sues alleging that a deed purporting to bo executed by herself is a 
forgerv, the Court ought not to admit the tneonuiteni issue whether it was executed 
under undue influence These ob>er\a|iona weto explained away in an Allahabad ca<m 
where It was held that a plaintiff may suo for the cancellation of a bond on the ground 
that It was a forgery, or, m the alternative.thatit was roid for want of consideration (m) 

But quaere whether the allegations of forgery and want of consideration arc, 
not ineonsisfent and <mVirra<iin7 The High Court of Calcutta has held that a plaint ifi 
may sue to set aside a deed of gift on the ground that she executed it under a fraudulent 
representation that it was a power of attorney, oi, in the nltcrnatne on the ground 
that it was obtained by undue indueneo <») 

A plamtiS in a suit for speciGc performance may claim in the alternate c that if the 
contract cannot be enforced ic should be rescinded and ilelivercd up for cancellation (o) 

A purchaser in a suit for specific performance may claim m the alternative a return 
of the earnest money and ho may at the hearing give up lus prayer for ipeeifio per 
formance, and ask for a return of the earnest money, and the Court may direct the 
defendant to return the earnest money (p) In Fngland in a case under the old prac 
ticc It was held that a suit to set aside a transaction for fraud, or, in the alternative 
lor specific performance of a compromise, could not bo au^tnmed (7) It seems pro 
bsble that the same concluuon would still be arrived at on the ground that the claims 
were inconsiifeni and embarraiung (r) « 

For a fuller discussion of this subject xe notes to O 6 r 2 Vlternativo and 
inconsistent allegations 

Relief not founded on pleadings — See notc> under the same head to 0 14, r 1 

Events feippening tfwv tnrtttaktott ot s,ulk.— OsdvwavUy dsewe wv a swi 

should accord with the rights of the parties as they stand at the date of its institution 
But where it is shown that the original relief claimed has, by reason of subsequent change 
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of circumstances become inappropriate or that it U necessary to have the deci'ion 
of the Court on tha altered ctreomstanees m order to shorten htigetion or to do 
complete justice between the parties it la incombent upon a Court of justice to take 
notice of events which have happened since tho lastitiition of the sail’ and to rooDld 
its decree according to the circumstances as they stand at the time the decree is made {«) 
Leave to amend may be granted under O 6 t 17 foe this purpose (1) 


8 R S C , 0 20, r 7 ] Where the plamtiS seeks 

relief in respect of several distinct claims 
or causes of action founded upon separate 
and distinct grounds, they shall be stated 
as far as may be separately and distinctly 

See note^ to 0 6 f 2 AUcrnative and meonststent allegations ’ 


9, [S. 58.] fi) The plaintiff shall endorse on the 
plamt, or annex thereto, a list of the 
documents (if any) ubch he has produced 
along \nth it , and if the plamt is admitted, 
shall present as many copies on plain paper of the plamt as 
tliere are defendants, unless the Court by reason of the length 
of the plaint or the number of the defendants, or for an> other 
sufficient reason, pernufcs him to present a hke number of 
concise statements of the nature of the 
coBc ie itatemrat* claiui made. Of of the rebof claimed in the 
suit in which case he shall present such statements 

(2) Where the plaintiff sues, or the defendant or any of 
the defendants is sued, in a repre'?eiitati\ a capacity, such 
statements shall sliou m what capacity the phintiff or 
defendant sues or is used 


(3) The plaintiff may, by lea%e of the Caurt, amend suc!i 
statements so as to make them correspond with tlie plaint 


(4) The chief ininisten'il officei of the Court shall sign 
such list and copies or statements if, on examination, he find® 
them to be correct 


Sab rule <2) representative capacity — it m nut neces^arj to state »d tb« 

title of the suit tlie representative rapadty )0 whieli the plaintiff or the defendant sues or 
is sued, allhough no doubt that is & coavenlent place to make such a statement It >s 
enough if the pleading showa that the plaintiff or the defendant sues or is sued In a re 
preaentative capacity (ii) Sec O 7, r 4 and Appendix A, (^) Dtucription of Parties 
in Particular Cases ’ the last two forma. 
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10 , [S. 57.] (1) The i)lamt shall nt any stage of 0. 

the suit bo rctiimod to be presented to tlic 
iiftnni oi rhint Court 111 mIiicIi the suit should liave been 

instituted. 

(2) On returning a plaint the Judge shail^ endorse tliere- 
on tlie date of its presentation and return, 
on rrt.iminc iiamc of tlic part}' prcsciiting it, and 
a brief statement of the reasons for 
rctinning it. 

Return of plaint— ^\ here r «uit lile«l in r Ke^enuo Court m not triable bj tliat 
Court, the Court should not durawa the auit, but return the plaint to bo presented 
to the projier Court (t) A suit against two defendAnts, cognitablo by a Ciril Court as 
agam<t the first, and bj a Re^enuc Court as against th« A(^nd. was filed in a Ciul Court 
The Patna High Court directed the plamt to bo returned for presentation to tho Rerenue 
Court, and that a copj of it should bo retained on the record for trial of the amt as against 
the second defendant {«■) 

*■ At any stage of the suit.” — These wonU are new They have been added 
to give effect to the undermentioned decision (x) m which it nas held that a plaint ma) 
be returned to bo prcMntcd to the proper Court at an; stage of tho suit even after tho 
trial has begun and concluded Out a plaint should not bo returned unless the Court 
finds that it has no juri«dictioa (y) 

Court fee. — if the Court has no jurudietion it should return the plaint even though 
the claim is undersalucd (z) , and when it is presented to tho proper Court, the latter 
Court u bound to gise credit for the fee levied by the former Court (o) 

Chartered High courts. — This rule does not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [0 40, r 3 
c!{l)I 

Appeal. — ^An appeal lies from an order returning a plaint to be presented to the 
proper Court, whether the order IS made by the Court of first instance [0 43, r 1, cl (a)] 
or bv the Court of first appeal m the exercise of powers conferred upon it by e 107 (6) 

But no second appeal lies from the order of the first appellate Court (e)[6ee s 104 (2) J 

A files his plaint in a District Munsif s Court The Munsif returns the plaint for 
presentation to the proper Court, holding that tho suit is boyond his pecuniary juris 
diction On the plaint being presented to a Suboislinato Judge’s Court, it is again 
returned bj that Court on the ground that the Munsif a Court had jurisdiction Is A 
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of circumstances, become inappropcKilc, or that it m neccssBry to have the dici-ioa 
J of the Court on the atteted ccrcniDstaiim in order to shorten Jitig»tion or to do 
complete justice boHroon the parties, it la incumlipot upon a Court of /iwticc to take 
notice of events which have happeneil since the institution of the suit anil to niODfi 
Its decree occonlmg to the circumstanrrsas they stand At the time the decree is made {i) 
Leave to Amend ms> be granted underO 6,r.n,forth»« purjviae {{) 


8 [XniK R. S. C., o. 20, r. 7. ] AVhere the plaintiff seeks 
relief in respect of several tlistinct claims 
Of causes of action founded upon separate 
and distinct grounds, they shall be stated 
as far as may be separately and <listinctlv. 


SeenateitoO G, r 2, *' AUcrnjitrtij And»tico<wwt«nt AtUgAtloM ” 


9, [S. 58.] ( 1 ) T3ie plaintiff shall endorse on the 
plaint, or annex thereto, a list of the 
"" documents (if any) which he has produced 

along with it ; and if the plaint is admitted, 
shall present as many copies on pfam paper of the plaint as 
there are defendants, unless the Court by reason of the length 
of the plaint or the luirdbcr of the defendants, or for any other 
sufficient reason, permits him to present a like number of 
concise statements of the nature of the 
daimeU in the 

suit, in which case he shall present such statements. 


(•2) Where the plaintiff sues, or the defendant or any of 
the defendants is sued, in a representative capacity,^ such 
statements shall sliow in what capacity the plaintiff or 
defendant sues or is used. 

(3) The plaintiff may, by lca\e of the Court, amend such 
statements so as to make them correspond with the jdanit. 

(4) The chief ministerial officer of the Court shall sign 
such list and copies or statements if, on examination, he finds 
them to be correct. 


Sub-rule reDxeSentatlVe capacity — it »S not neiessary to state in the 
title ol the suit the TeprcsentfttiTC cupacity la which ih^ plaintiS or the UefemUnt sues or 
I? sued, although »a doubt that is a convenient fia.w to la&he such a statement It is 
enough if the pleading shows that the or the defendant sues or is saed la a re 

presentatiro capacity («) See O 7, r 4, and Appendix A. “ (2J Deicnption of Parties 
in Particular Oscs,” the last two forms. 
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10. [S 57] (I) Tile pbint simll at any stage of 0. 

the ‘=uit Iw returned to be presented to the 
Fftemrjrurt Court III ubiclt tlic suit slioukl have been 

in‘5titutcd. 

(2) On returning a phmt the Jinlgc sliall endorse tlicre- 
on the date of Us presentation ami return, 
rrtnfnins jiamc of tlic patt}* presenting it, and 
a lirief statement of tlic reasons for 
retnining it 

Return of plaint— U hew » »uit filed m » Revenue Court m not triable 1>j that 
Court the Court »h ml 1 not the suit, but return the plaint to bo prcicntcd 

to the propi r Court (i) \ suit aeain'l t*o dcfeniUnts, cognirnble by a Ciul Court as 

Bsratn't the first and b> a Iie\enueCouri asagainst the second, tras filed in a Ciril Court 
The Patna Rich Court directed the plaint to be relumed for presentation to the Retenue 
Court and that a cop\ of it should be retained on the record for trial of the suit as against 
the •ecjnd defendant (if) 

* At any Stage Of the suit.’— These «onb are nc« They hare been added 
to give effect to the undennention«l deciMon (x) m which it was held that a plaint ma> 
lie returned to be presented to the proper Court at any stage of the suit esen after (ho 
trial has begun and concluded Dut a plaint should not bo returned unless the Court 
finds that it has no ]uri<dictioa (y) 

Court faS —If the Court has nojuri>dictionit abonld return the plaint even though 
the claim ts undervalued (z) , and when it is presented to tho proper Court, the latter 
Court u bound to give credit for the fee levied by the former Court (o) 

Chartered High Courts —This rule does not apply to Chartered High Courts 
m the exercise ol their ordinary or extraordinary original civil jurisdiction [0 4b, r 3 
cl ( 1)1 

Appeal — An appeal lies from an order returning a plaint to bo presented to the 
proper Court, whether the order is made by the Court of first instance [O 43, r I, cl (a)] 
or bv the Court of first appeal in the exercise of powers conferred upon it by 8 107 ( 6 ) 

Dut no t-ccond appeal lies from the order of the first appellate Court (e) [see a 104 (2) ] 


A files his plaint in a District Munsif s Court The Mun^if returns the plaint for 
presentation to the proper Court, holding that the suit la bo>ond his pecuniary juris 
<ltction On tho plaint being presented to a Subordinate Judge b Court, it is again 
returned bj that Court on the ground tliat the Srunaif s Court had jurisdiction Is A 
entitled to appeal to the District Court from the order of tho District Munsif having regard 
to the fact that ho in obedience to that order filed the plaint in the Subordinate Judge’s 
Court ' No, according to a CaleuMa decision, the reason given being that by electing 
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THE FIRST SCHEDULE 


of circnmstnncoa become inappropriate or that it m necea«ary to have the deciMon 
) of the Court on tho altered circum^tancea in order to shorten litigation or to do 
complete justice between the parties. It la incambcnt upon a Court of justice to take 
notice of c\ents which have happened since tho institution of the suit and to inouH 
its decree according to the circumstances as thes stand at the time the decree is made (a) 
Leave to amend may bo granted under O 0,r 17, for this purpose (<) 


8 [New R S C , O 20, r. 7. ] Where the plaintiff seeks 
relief m respect of se^eral distinct claim'i 
or causes of action founded upon separate 
and distinct grounds, they shall be stated 
as far as may be separately and distinctly. 

See notes to 0 C, r 2, Alternative and inconsistent allegations *' 


9. [S. 58.] (1) The plaintiff shall endorse on the 
plaint, or aniieK thereto, a list of the 
aimittiBg clociiments (if any) which he has produced 
along \nth it , and if the plaint is admitted, 
shall present as many copies on plain paper of the plaint as 
there are defendants, unless the Court by reason of the length 
of the plaint or the number of the defendants, or for any other 
sufficient reason, permits him to present a like number of 
concise statements of the nature of the 
contiMsutnneat* cluim made, or of the relief claimed m the 
suit, in which case he shall present such statements 

(2) AVhere the plaintiff sues, or the defendant or any of 
the defendants is sued, m a representatn e capacity, such 
statements shall show m what capacity the plaintiff or 
defendant sues or is used 


(3) The plaintiff may, by lea^c of the Court, amend such 
statements so as to make them correspond with the plaint 


(4) The chief ministcnal offieei of the Court shall sign 
such list and copies or statements if, on examination, he finds 
them to be correct 


Sub rule (2) representative capacity — It is not necessary to state m tbe 
title o{ tte suit the representative capacity in which the plaintiS or the defendant sues or 
is sued although no doubt that i* a convenient place to make such a statement It is 
enough if the pleading shows that the plaintiS op the defendant sues or is sued in a re 
presentative capacity («) See 0 7, r 4 and Appendix A (2) Description of Parties 
in Particular Cases, the last two forms 
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fi-:r s/^ from th«oiJef of the fir »t»pr*-UHe Court ■ l'»V|iVV 

xi £^>-* Lii pUmt in a DMtnct MuomI a Court The Sfun'if rrturn< the plaint f ,r 
j:rv.y^Uti.«o to the proper Court, linhiinit that the awit U Ujon'l hh inriiniarj jurl« 
<l-^ti.»Q On the plaint U iiiK pr<»iitMl t'l « hwl«inlmato .luilni'V CViwrt, it i» azaln 
resumed by that Court on th' trr.nnwl that tlm Mnndl a Court ha-I Jiiri«rlirttiii» N /I 
eatitkdto appeal to the Uixtth t<>«MVlt»»*ii thnonh r n! the Di'lriet Miiri«!j haTln? fe«aril 
to the fact that ho in „U 11/ ii//i V, that «.r h-r fihd Ui« j taint In the hiiNir.hfiaie JikIzcV 
Co urt! >>o, are If ti ll/ to « 1 •)/// f* ft/-/t«bri, tha f/aa/ui jjiTcn tfinK fhat l»V elcctlne 
' / 'KtntjttiK »»» v,| 1 
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to file the plaint in the Subonlinafc Judge's Court, he forfeited hu right of appeal {<f) 
J Yea. according to the Madras High Court (t) 

The merits of nn order rcftmng lewe under a 20, cl (b). cannot be attacked in an 
appeal from an order returning n plaint to be peasented to the proper Court (/) 

Return of plaint by Small Cause Court— Revision —The .AJishabad ifigfi Court 

has held that an order of a Small Cause Court returning a plaint under this rule mar bo 
subject to rcriMon by the High Court under s. 23 of the IVormcial Small Cauic Court 
Act (o) 


Itcjectioii of plaint 


11 . [S. 54.] The plaint sliall be 
rejected in the following cases 


(a) where it does not disclose a cause of action : 


(b) A\herc the relief claimed is undervalued, and the 
plaintiff on being required by the Court to cor- 
rect tlie valuation within a time to ))c fixed by 
the Court, fails to do so : 


(c) where the relief claimed is properly valued, but the 
plaint is WTitten upon paper insufficiently stamped, 
and tlio plaintiff, on being required by the Court 
to supply the requisite stampq)apcr within a time 
to be fixed by the Court, fails to do so ; 

(d) where the suit appears from the statement in the 
plaint to be barred by any law. 


Scope of the rule — Th^rale w men procedure Jt » not meant to enlarge 
any taxing scctioti but only to ensure the proper application of the Court fees Act It 
docs not touch upon the plaintiff’sHghtto pay Court fee on the footing of hiso^'n valuation 
in cases coming within s 7 (<> ) of the Court Fees Act (A) 

Change of law— Clause (a) 19 new See note? belou, “ Clause (a) ” 

Chartered High Courts.— Clauses (b) and (c) of this rule do not applj to Chaf 
tered High Courts m the cxerci'c of their ordinary or exlraonlinary original cml juna- 
diction ScoOAO, r3(IJ 

Duty of Court to examlae plaint —It i* the duty of the Court under O 7 to 
examine a plaint before issuing summonses and to ascertain whether any cause of action 
has been pleaded and whether any relief has been claimed against the defendants and 
to determine whether the plaint shonid be rejected or returned for amendment {«) 

" Shall be rejected.” — This rule may be applied at any stage of a suit There 
fore, a plaint may be rejected under this rule even after it has been numbered and re- 
gistered as a suit (j) The power to reject a plaint or to return if for amendment should 


{<0 

("J 

(P 

(3) 


Sem Madlukv JolenJra (ISOTI S Cal L J 
SRO. doubted in Ilailunla ^at/i s 
SnIimuWa (1007) 6 tal L J 64*.5i>fl 
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1048.1431 C 434 (3J)A A 106 


(*) 

<•) 


O') 



lUMKrTIoX I'LAINT. 


nnr> 


not !«» <'Xr<‘pl tn * flo*r cj»m» II Ihrrr i» *n\ <jno«tirin to I*' ^ 

the proper eciurf** «« to let llie »nit pweeeil tn xintten *l»trtiirnl ninl «ti*r»ixrrjr, •«'! ll>en 
dclennino the mutter on prehmmArv •••tie* (1) 

The provision ronimnetj m tJiw mle IhM the |<t«int »!i»n 1<e rejeriMl |n tie four 
c»»e« menlioneil m the rvile h mxniUtorj. In * cft«e, tlirrrri're, where the relief rUime*! 
vr#« projierU viiltieth Iml the pUihl v** written upon injier JnsiifTirieiiil^ aiiif 

the pUmtiff. on liemp requiml hx the («>urt to *up(J_x the rr<|m*ite rinmp |«j« r. IhiImI 
to do eo, It WA* held thtt the pivtntift eliniihl not l-e allownl to Amend the il«int t>y 
omittins the pmxer in re«j>eel of whirh the e*tf» eourt fiv «*• ihrrrteil to !< |Ai'l km'I 
that the j Uint »houM l-c rejeete<l fl) 

Rejection of plaint in patU—TliK rule doea not the rejeriioti (,f Any 

particular jmition of a plaint (w) 

Clause(a) Where plaint docs riot disclose a cansc of action.— I'nilerih. f'«M|e 
of a 53, It was not olihpalora upon tlieCourt to reject a pUint if it did not dixloae 
a cause of action t nder the present rul« the Court is )«>iind to njot n | Uint 
if It does not dKlov; a cau«c of action Aa to the mmnlng n! “enii«e of «(lloii,** xo 
notes to 8 20. Cau*c of Action," on p lICaliOTe, 

Clacse (b): Where the relief claimed Is tindcrvalucd.— U ih< r«m>i 
valuation would render the Court ineom|ictent to entertain the suit, rtaiiM (h) ih^a imt 
applj In auch a caoo the plaint must l>o returned under n»U lr> fu U* prix nl<i| (n ||,n 
proper Court and the deficient Court fi-c will bo paid in the Court haaliip JiirUdli (Ion (o 
hear the suit (n) 

Clanse (c) : Where a plaint Is written npon paper Insnlllclcntly awmpri. - 

The following paintsarc to benotedin connection with this claiixe 

1 Where a plaint H Written upon paper inaufTiciently «taiii|irr), till Coiiit U hiunl 

to give the pUintid time to mahe good the ileficiency. 'ihli follows from tin lir/iis 
of cl (c) Itself (o) Reasonable time must lie altowcd after the (Siiirl hiis that 

the Court fee paid IS insufTicient (p) , and writiun tho time allowid if llui pUlDtuf 
cannot piy he maj apply to continue the suit as a pauper (7) 

2 If the plaintiff fmh to supply the requisite etamp jwjs r williin th'< |s li/ul f|«e,| 
by the Court, the plaint may bo rejectee! under this rule, evrn afUr It has }hi n miiii|«;,,j 
and regiitered as a suit The reason is that the power to n Jut a plaint uudi r fills ruin 
IS not exhaustod when the plaint has been admitted ami reglsti n d (r), Hi n 

‘ Shall be rejected " '*'* 


3 A plaint la presented on the last day allovicd by the law of llmllalJo,j, ij 1 . 
WTitt-n upon paper insufficiently stamped The plaintiff Is onlerrd to »ii|*ply | Jio , 

stamp pxp-r within a w eek The onler Is complw d with on the fourth ilay nil/ r /he ,Li'] 
of presentation of the plaint This would noressanly Is o//rr »Ar •'rj.irtilloit of ( |,„ .j, \ 

of limitation prescribed for the institution of tlie suit t'lui the plaint he iulmftli d Dm/, 


(1) 

(0 

(bi) 


(") 
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11 Upm. cin«in«iincp< ' t'niU r thit Onlp if c-»n {»et n l-l'l]. UmJf r Uie- O mIp of IS*:’ 
lUcn <,f dooi^wn, tin th- p>int Thr J[is5i Courts of Calcutta {«), 

Madras (/) and 15..ml>n\ (wj 1. .ItlwR tJwt tlw* Court had jvihcp to admit thr 
jdamt wliili' tlip Vllaliftlfltnffj’li (oorl hrfil that the t.mrt had no such powprfr) 
rill Mew taken hv thetnKuttn MvtirftSAnii Bombav Jlisrh Courts was that the Court 
h td jviwt r under » '•d id that t otJo nt nnj timo and » ith nit nnt regard to limitation, 
t hx n time w iihm n hich the ro>{U(*itc atamp {nper aliould 1» siipjilied, anti if 11 e etanip 
wns mad. k ...d within the fixod by the t.ittrt the suit was to U dremecl tr> be 

/ w lipii tin pliiint was /ret |vrrseMfrif and n««t w hen the re<|UHite stamp paper 
uussiifiphed <ii, tlm other hand, the xipw taken lit the \llah«bai{ Hich Court was that 
th iiii^h thi i tiurt had thi ji'iwer to pno time to a plinitilT within whieh to snppK the 
tt >pii>ili stamp pija r it must l>p a time within }itnilalii>n and that s 54i!id not pne anx 
{. tin t oiirt to exti «<! the prrtod o/ limitation Tfin eonffnl has now teen set 
lit n XI h\ t he jifxix I’lunx <d s l4V of thixt wie That sci siun pitrs effect to the Calcutta, 
M nirn'. nnd 11 inlox dmonns The MlahaUad de««M>nx are no lonper Jawfir) ‘s ICO 
uirsfhi t iirt ot/ra^e/o^r to alhiH a pfainiiff toniakeupthedefinene) o/Court fees 
iiid pnnuli X in edit t that when the detieiencx has mode up the plaint ix os lalid 

«' if it hxd tsxn pr> jurh etamped when prr>ented tc f II >crs from the provi-ion* 
f ' I4U that whm a phint wriiien upon pifixr in'uflit »< ntlx stsaijxd js presented to 
<ti« l urt oil (tw U'l da\ allowed hi the Ian of limitatim and the Jiid^ to ubom the 
plaint I' prx'tiitiddirMtscxtfa e««H fn to N paid tutpj-M n« tiwr /< r and the 
plainlitf jMix till litracMUrt fix thouchiit" afltrlSttjftntlmn (the pen >1! of hmitatioo 
and till K iirt aixxpts it the pUint ahontd U tixateiJ a* if the full fei hod been paid m 
till tir't inxt uin and the suit raimot t«e h<td to l>e l»rred bi hmitati n (si In a leecQt 
»a*i tin piiiiitilf wa* jriien a weekatime in whnh to make up the defiMeuei 
Uih ei III xspiri of the wix-k the Court ihwsniforthe neatim The amount mdeSett 
waxluiden diwo dxxxi afiir ihe rr,4»penmg of theCoiirt ami accepted and the plamt wos 
n>i.ixii nd Till ixtiul of hmuatton for the elum li'd eapited prior to the dxle of the 
I siltaiwx of thi dilicil If was held that the ampfsnre of the fee. althoueh tendered 
1 111 an 1 thi sul'sKXiiieiit ncutralnw of the pliint amounted to an eserciy hr the CV>urt 
f ilH U~.n ton to allow the delun'ticx to Is* paid on the da\ when it wav tendered a«d. 
thinf m the Slid wox « .t Uiffpi} In hniitalion fy) 

till I nnxilim i'r\*,ritsd bx the preynl nde 1* not applicable to a ea-y in which 
an npjx il its tXnict ai lx imdi r s. 1.? v’f the I'owrI Fees Act (.) 

MeinorniidnniofappeAJlHsnfficjeDUy stamped— Under v ; of the Court 
1 eix Act thi phmlirt max put his own xalnstiun in a smt for a d»w.hratorv decree and 
< wisixpuiitid txliif In a cw* whin* ft plxmtif? isluedih^ lU-cUntim and tbeinjunclon 
■ . ■ . * ■ ‘ 'in’le entirv sum re 

I . • ' • Rs, 2 i^Hl as the suit 

I . • . ’ Court further tlirected 

that on auih jviMiirnl Uiii< maile ifce anx xi wouiu ix ix.i ned and further action 
tauiund.TS Uof Ue I«s .Ait with nCctrnw t > tin itapivixr xaluatnn if the 

plamt (lO ^ j 
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Chose (d) Sail barred by any Uw.— Uh^n* « •>iii M*tr 

m»>nt« m the flinnl I** I'iirml Itv Ifw i ! Iimitalion tut tt»' pUint (• n t ^ 

»h'-n prr<M‘n1<- !. tti<» T. iirt ri*\ in » pr p'^ •!! »w thr pUtnt to !•* «m«*n 1<-«I *t Ibo 

hf-annp {I) ^^h^rr a uni i« 1 r nsbl •c«in«t lh«* Sf^trlarr i f ‘>UTp »iih nt emn? tb** 
•loticr rcqiinT<l b\ »rc lb<»p!»int»b ul | !■*» «n<Irf tbi« rlatiw (<•) 

Enlargement Ol lime — Tb** Cowrl ni*\ tnlnrj^ Hm* time fnr.J lindrr fl« (1 ) an*! 

(C) Vr pee 14'^ 

Appeal — tnonlrr reject in? « pUint i«» decree (» 2 (2)). anil •pi’calable a«*iirh(rf) 

An order rejertjnc a plaint «a« »Ai<l in an Allahaliad rate to le an apjealabje order (e) 

Thu mu«t le prr tnrvnm f »r it i« not oneof theontera rniimrraled In O 41 

1 \ here a pliint la rejectetl tinder el (b) the onler rrjerlin? the plaint i< not appeal 
ahlc w hen the order la 1 a»ed on a qiirMi n « f raliilati n / wrr rtn f aim/i/e Iliit if the 
order neee^anlt iii\<Iir« a «leri»i tn «f tie rate?<>rt <r clt«« under which a piijt fall*, 
even th n?h it inenlenlalh decide* a q«e«li n of aaliiati n the order i* apivahl le (f) 
The^e <leci«ions turn on f II tec 12 < f the fee* Act IR7I1 

Revision —The t liief («nirt < f the Piinjah ha* held that an order direct in? a pluntifl 
to pat additional (otirt fee h not open to reti*ion a* the platntilT will hate hi* remrdt 
bt t>8t ( f appeal from the con*e<iuential order rejecting the pltint (j) Tlie anme ticit 
has betn tnhen in the undernoted ea*e8 (A) On the other hand it ha* been lield that 
the demand of an iniproiier Court fee i*a refusal to exrm«e jurisdiction to trt the ca*e 
and 18 tf errfore open to rrtt*ion {»), and that the p.t^7nent of the unj»#t(/iah/e Court 
fee mat be an irremediable injurt to the plamtilT (j) An order as to Court fee which 
IS farourable to the plaintiff is not open to reTi<ion (f) *^ec in this connection note 
‘ Court fee ’ under tec 111 

Review — An order rejecting a phint under eJ (c) of this section is open to 
retiew (f) So also m a proper ca*e an order rejecting a plaint under cl (b) of the 
section (in) 


12. [S 5S ] Where a plaint is rejected the Judge 
Pfoceduf* on re]«ti, ? slinll Tccord an order to that cftect ii’ith 
tlic reasons for suc]i order 


Procedure ou rejecting memorandum of appeal— The same procedure is 
to be foil iwed when a memorandum of appeal is rejected (n) 


13. [S 5h ] The rejection of the plaint on any of the 
^^tcrcrclectlonof,! 1 l,.t licrcinbeforc mentioned shall not 

atToi,'’?fr«hiu1nt'’"‘"’' ppeclude the plaintiff 

from presenting a fresh plaint in respect 
of the same cause of action 


To*?'), ■‘i'* ' Jrflii (iflun -a 

14 Mad JC9 (I89l> 

'„6f7rtlafr7* (10 rt) 5u JIad LJ 40" 
Oj 1 C 4,4 ( 28) 4 M "CS , CAima anini 
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Documents reltcd on in plaint 

14, [S. 59.] (1) Where a j)laiiitiiT sues upon a docu 

menfc in Ins possession or poncr, be shall 
wntm proclucc it in Court when the plaint is pre- 
sented, and shall at tlie same time deliver 
the document or a copy thereof to be filed v\ itli the plaint. 

(2) Where he relies on aii}” other documents (whether 
.... O. „.h„ possession or po«cr or not) as on- 

deuce in support of his claim, he shall 
enter such documents in a list to be added or annexed to the 
plaint 

Document'; In sub rule (2) —The Doml>a> and Madras Hiph Courts hate held (hat 
the documents in the list under sub rule (2) are the documents referred to in the plead 
mgs ofnhichthc defendant 18 entitled to inspection under rule 15 (o) The Calcutta High 
Court holds that rule 15 does not applj to such documents (p) A horoscope does not 
require to be entered m the list of documents mentioned in sub r {2) The reason is that 
it la not a document to be relied upon as a probatise document m itself but it is a record 
made by the maker of the horoscope to '•hicb he is entitled to refer for the purpose of 
refreshing his memory lu the witness box (q) 

FallQre to prodoce doeumeots — ^The penalty for not producing the docu 
mrnts referred to In this rule IS that prescribed in r 18 below, and not the reject on 
of the plaint (r) 

Loss of document after production —WTiere a promissory note sued upon 
sias produced and dcliecred to the Court as required by this rule but subsequently 
disappeared from the file the Judicial Committee held that the plaintifi was entitled 
to gue secondary evidence under sec 65 (2) of the Evidence Act, 1872, without showing 
how It disappeared (s) 

15, [S. GO] "WTiere any such document is not in the 

possession or power of the plaintiff, he 

Htatcraent la case ot 7 , /. i_, . , t 

<1 unents not In his shalj, II possiole, statc m whose possession 

possession orj owet 


16, [S. 61.] Where the suit is founded upon a negotia- 
md thft. 

instromcDts instrument is lost, and an indemnity is 

given by tbe plaintiff, to the satisfaction 
of the Court, against the claims of any other person upon such 
instrument, the Court may pass such decree as it would have 
passed if the plaintiff had produced the msfcniraent in Court 
when the plaint was presented, and had at the same time 
delivered a copy of the instrument to be filed with the plaint 


(■>) 

(p) 


Earn Dayal v N urhurrn (1894) 18 Bom 863 
Eamanalhnnv Annamalat (193 lS5>Isd 
4,1 1S51 C IIS t 31} A « 82 j 
OiaadmuHy Dhanra] (1910) 24 C WK 
30. 50 I C 457 


It) " 

s 



T>o(rMivr‘' riuin on in it.mnt. 




17. f'l] (!) Si\(» 111 far a*' i*. otIuT\\i<;o pro- 
rr>iarii^ H,. , , l»y fill* Ihnkrr-* Ilook*' nviilmce 

Act. IS‘U, ^^lll*n' (Ik* dorumont on ^\Illch 
the plaintifT ^ijc s js nii entry m n ‘•liojvhfKik or ntlior account 
in Ins po';<ps.>ion or |xi\\cr. the pHtiitilT ‘clnll produce the I)ook 
or account at tlic time of filiiip the jdmit together a 
copy of the entry on ^^lneh he ndie** 

(2) TheCourt or Mich oflicer ns it apixunt>in this Iiehalf, 
xh.dl fortloMth mark tlie dotument for 
*■' the pur|>ove of identification , and, after 
exaniimng niid comparing tlic copy witli 
the original, sjiall if it in found correct certify it to be so, 
nnd return tlic hook to the phintilT and cause the copy to 
l)cfilc<l * 


Bankers’ Books Evidence Act 18 of 1691— Tbp Jhntrr* n^ok* iMclenc-p Act 

providfs a iiprpnl nmlc <r prt«f <.f mine* in Iwnkpr* l«>okii li\ di«ppn«inp willi tlic 
production of thr Um v* Vc 4 of the \ct inM^ulpHtliat * ftrhftd cojy of atij entrj m 
■ tankers book i« t«i bp rp<pnc<l a* fntnt/afit i*»nlpnrp < f the exetener of such entrt 
■nd that it should Iw* a<Iniitt<<d a. exidciw < f ilic matter contained therein to the smie 
extent as the ori^mnl cntr\ 

18. [S. Gl,] ( 1 ) A document winch ought to be pro- 
’ ’ m Court by the plamtift when the 

IS presented or to bo entered m 
V.... .. -t to he added or anne\ed to the 
plaint, and which is not produced or entered accordingly, shall 
not, ivithout the lea\e of the Court be recened in e\udence 
on his behalf at the liearmg of the suit 

(2) Nothing in this nilc applies to document'^ produced 
for cross evamination of the defendant’s witnesses or in answer 
to any case set up by the defendant or handed to a witness 
merely to refresh his memory 

la what cases leave may be granted nader this role— The object 
of rr 14 and 18 14 to proTidc against fal^ documenis being set up after the inati 
tution of a suit Inth se cases therefore where there m no doubt of the existence of a 
<locument at the <latc of the suit the Court should as a general rule admit the doeu 
ment m e\idenec though it was not produced with the plaint or entered in the list of 
documents annexed to the plaint as required bj r 14 (1) But the Court maj even in 
such a case refuse 1 1 rocciie it in evidence if it w produced at a \er\ late stage of the 
P oceedingi, e j ten xears after the d-te of the suit and a dax before the judgment wa« 

delixered as was d ne in the underiiieivtioned case (a) 

(0 Der^lat \ I trjada llS»») 8 Boib | («> v^ Kcutaajf (19»0) 14 Botn B-J. 


iBadmiMlt llify nt ioru 


plaint 
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ORDER VIII. 


Written Statement and Set-off. 

1. [S. no.] The defendant may, and, if so required 

*0 Court, sliall, at or before the first 
Iiearing or within such time ns the Court 
may permit, present a written statement of Iiis defence. 

Written statement —The written statement must contain, anti contain onlj", 
a statement m a concise form of the mateml facta on which the pirtj pleading rches for 
his defence, but not the eiidcnce by which those facts are to be prosed (0 C, r 2) A 
defendant maj, hj his wnltcn statement, rai«e as man} distinct and separate, and 
therefore incon«isfent, defences as he may think proper, presided the pleading is not 
embarrassing (e) A Written statement is not embarrassing within the meaning of 
O G r 10 merely because It sets up inconsistent defences (tr) But uhere the defendant 
relies upon several distinct grounds of defence the} must be stated sepsratel} and dis 
tinaly (r 7 below) Sec notes to O <5, r 2, “Alternate and inconsistent allegations ” 

2. [iVctc. R. s. C., O. 19, r. 15.] The defendant must 

rdiso by his pleading all matters which 
show thc suit iiot to bc maintainable, or 
that thc transaction is citlier void or void- 
able in point of law, and all such grounds of defence as, if not 
raised, would be likely to take thc opposite party by surprise, 
or would raise issues of fact not arising out of the plaint, as, 
for instance, fraud, limitation, release, payment, performance, 
or facts showing illegality. 

Fraud —See notea to O G, r 4. “ Fraud and coercion 

Facts Showing niegallty— Whenaplamtiflsues upon a bond and the defence 
13 that there was no consideration, the Court should not entertain the plea that the consi 
deration was unlawful, < j , stifling a cnminal prosecution if it is raised for the first time 
in the argument of counsel at the close of the hearing The illegaht} of the consideration 
must he specifically pleaded (ar) See Dote3 to O f, r 8 

Limitation — in India, a suit instituted after the expiry of the period of limitation 
‘ ihall be dismissed, although limitation has not been set up as a defence, Limitation 
Act, 1D08, B 3 In England limitation must be specifically set up as a defence 

Claim against Joint contractors for broach — ^Where m a suit agamst jomt 
contractors separate defences are put in, a successful defence pleaded and proved b} one 
only enures for the benefit of all (y) 


3. R. s. C , O. 19, r, 17.] It shall not be suffi- 

cient for a defendant in his wTitten state- 
Dcniai to be spccifle nient to dcnv generally the grounds alleg- 
ed by the plaintiff, but the defendant must deal specifically 

(r) perdan > Grttiiicood (I8'8) 3 tx D Sol (*) '“r llahi ^ Xlarros Klian (1925) 7 L»h 

2o5 LJ SB 8DIC U93 315 

Boirtn v Itorjaa (188“) 3j J»lr»ev rie^nrrfjon (le’?) 1 K B 44? 





\\itli each allcpanon of fact of wliirh h* \ 

truth, cxcc])t (laiuagc«. /' 

"Deal specifically v;Uh each allegation of . 

r*rh f»cl «}iich i* all^gwl »CMn«t him w| art ! *•« (I •• I ' a > , y / 

It, or <loo« rot ailmil it ‘ It i« not inoirU tlrt»{»l i< n (ot • » • y « y 

non a<lmis-*ion, for lth<* (IflfTnUntl »• to rfrrti »/vri/y/5//y • 111, * ,»r| # > . , 

»hich lie dooH not admit the tnilh ’ (si IXm aIWati> » « 1 i «iy j , 
taken to W a<lmiHr«l il it i^ not demol rj-reifirall^ ir I) ^ , 

etated to 1«* not aclmitlotl (r 5) 

A dflenihnt oupht not to drnv, 1>\ Ilia arittm •laiui «i I,/ ’* I ai-*/ , , 

facta »luch it l« neither to lii« ititerr*t nor in liW imaef » ,it (« i, t r 

pleidtoan\ mitter winch n not allepetl apamat him (fc| Kri t f , f. 

not «t material to a ca»e " 

“Except damages” — it la not nece*‘«Ar> for a d«f<t Uii l« a • t i 4 > 
apes, to denj apeeificallj the dMnapen , ii is quite sunii !> nt if I > 1 1 * y , . , 

the damages (cl See notes to 0 C, r 2 , ' Matters afTmlup d«fr •/. * 


4. [iVciC R SC ,0 19, r. 21. ] WliiTf u ill ft f(i|/ii,f ^ 

an allegation of fact m tln' iilni/j S/ 

Erstliedrnlsl „ y. i « i ' '' 

must not do so cMiHiM-Iy, hut m, 
the point of substance Thus, if it is allrgi-il ilmi hr 
a certain sum of money, it shall not bo muIIh mnl In ifr f h^< 
he received that particular amount, hut lie ininit ili uy tlmf (,i«, 
received that sum or anv part thereof, ot cIkm i*ii| iruf h^r-, 
much he rccei\od \nd if an allegation is nuiiln wilh ij)w^s 
circumstances, it shall not be sufilcicnt to (Icny i| (v,ph 

those circumstances 

Evasive denial —U here the plaintilT seta up an ftpreenuiit, mul ||, 
denies that the terms of the agreement between himself nnil tin 1 1 diillH ki m ihfli Ht// 


specific denial at all (d) Similarly, where the pKint alliK'"llml ||i *< i 

offered to the plaintitT 8 agent a bnbe of Rb (KMI on IVth luU IlHiM ill Hi'* ili ^ 

office It n an CTa"ive tra>er«e for the defendant to ilead the di li ,|| | (<»»,. 

to the plaintiff e agent a bribe of Rb fiOOon 17th Jnlj. IIHI'I at his i llln | f | t|ii / 

ant might have offered an^ other sum on another da> and in nimlh' r | Ui i ||f.. 
the point </ iuhdnnce is that a bribe was «flerc<l The ihtalls us in ||, niiKiirl 
time and plice are onU cirfiim»l'TRrr* ThedefeniUnt shmild j li'o I that In in vi r i i 
abrileofl’s 5<H) or an> other sum (e) U here a denial i« e\us|M I i\i In aiiiMid Iti.| 
l>e pi\en under O C r 17, «nle«s the Court » eati'fieil that tin d f inlaiil was mil y 



n isil II 

i: r.', "'I 



572 


THE FIRST SCHEDULE. 


5. R. S. C., 0. 19, r. 13.] Every nllcgation of fact 

in tlic plaint, if not denied specifically or 

rtrnlil , lifx 

by necessary implication, or stated to 
be not admitted in the pleading of the defendant, shall be 
taken to be admitted except as against a person under 
disability : 

Pro\nded that the Court may in its discretion require 
any fact so admitted to be proved otherwise than by such 
admission. 

Admissions of fact In pleadings —Tl>o pnraprftph of th» rule statc-i wh-it 
amounts to admissions of fact m a pleading Rule 3 rc<]uirp< that the defendint must 
deal sptHTificallv A'ltli rich aliccation of fact of nliich lit* doca not admit the truth The 
present rule provides that everj nllegation of fact »n the phint, if not denied in t e 
wTitten statement, shall he taken to l>e admitteil b\ the dcfcndint (g) In liutler v 
Trtgfnt (Al the statement of claim staled (pemgraphs 1, 2 and 3) the original mortage 
and the assignment hj the mortcacees to the plamtifl, in which the mortgagor ai 
joine<l (paragraphs 4 and 3) the charges creatwl l>\ the mortgagor sulisequent to r 
assignment to tlic plaintiff of the first mortgage , and (paragraph (>) *l>r amount o p^ 
cipal raonev with interest duo to the plamtiR B/ their statement of de ence 

defendants stated that tliev ' did not admit the correctness of the statements^ o 

in paragraphs 1 2, 3 and G of the plaintilT* statement of claim, and requi pr 
thereof Defendant, the mortgagor, admitted that the subsequent charges were ma 
as stated in paragraphs 4 and 5 of the statement of claim Upon a motion . 

as upon admission of facta in the pleadings, H was held that there aasno su 
of the facts alleged bt the plaintifl. and that the plaintiff w entitled to 
foreelosuiT Bacon. \ C.said • The defendants did not admit the correctn^ of^ 
statements containetl in the statement of claim, but the^ ought to state m wbal res^ 
they disputed them ' Similarly, uhere a defendant simpK I^e plainUff o proof 

of the several allegations in the pUmt.* I.e mil be deemed to have admitted he fact 
alleged in the plaint (i) Where in a suit for the recovery of money the plamtiff reli^ 
in his plaint upon a letter written ba the defendant to save the bar of limitation, and 
all that the defendant sa^s m h« wniton statement as to the letter « the suit is not 
saved h^ the letter put in from the lor of limitation.* the letter must be taken b> adruitted 
and It need not be proved by the plaintiff (j) But where m a suit h\ the 
of a deceased Hindu to recover possession of properties alienated bj the widow ol tne 
deceased, the defendants pleaded that they did not admit that the widow died on the 
date stated m the plaint and further -taled that the suit was barred b> limitation and an 
issue was framed as to the date of the widow’s death, it was held that there was no admis 
Sion l.j the defendants of the date of the widow s death, merely because they did 
not state m their written statement the date on which according to their case the 
w idow died (1) It has also been hel \ that a sUtement that an allegotion IS not admit 
ted IS equiialent to a denial by necejsary implication (il ) 

A plaintiff who claims a decree roust prove all the matcnal facts on which he relies 

^ I - Wk.. nit»liPS in this that since fsCtS 


DO j.l 1, 1 k ,k>U 

(A) (18-9)12C I) 7»S 
(0 Ilartu > Gamblf (l87o) 7 C 1) 577 
(i) Laxminarayan ^ CArmniram (1017) 41 Bom 


;7 5Ld I. J S’O ejl C 6S1 {.4)A 



sf.T-orr. 


57.T 


fart^ «) irh htrr lirrn rx{>rr«*lr 1 l»y Ih** Hr'^nd^nt or trliich fnii*t !•<> lalcn 

lo h»Tv lt> him vitfiin tho mmninE^t tin* ml'* (w K» ulmro \ct, 

* '>S) Thf ii(lmi»«i in Hm-K Iw-inc « jiw f, no otlifr | rtiof i« In tlic rav. 

however, of farl* uhirh nn\ In' f/ilrn fo f>r nlmttrj I a the defrnilant mlhm the menninff 
of lhi« nilc, the {’oiirt ma> in it« «liMTeti»n iT<|Miminj f/ict» »n Ailmitted to lie j ro»e<l 
otherwi«c than I > riirh A(lmi*«inn That to •*>, the toiirt m«\ re«)iiirc the | laintilT 
to Ailduee rorh |imof ( f the fvrl it wo«l I IiaTO lieerj nece^Mn for liim to ndihiec if 
no purh Aclmi««inn hail l«vn ma«le Thi« power whieh haa lieen ennfrrmi upon the Court 
I'j the proMvi to the rule h not new The matter, it mil l<? aeon, m one of eiulenee, 
*0(1 A rimiUr power i» contminetl in the Indian FiMlenee Act I of 1S7J The pro\i«o 
to the rule, in fact, m a repituluetion of the pro\i«<i to iieetion .'S of the Kiulcnce Act 
That reetion mna A« f ilIo»« — 

“ No fact need lie prxned in an\ pmeeoilinE which the partieathereto or their ogenta 
apw to admit at the hearing or whieh, liefore the lieAMng, the\ agree to ailinit hj ana 
writing under their hand*, or which ha ana rule of pleading in foreent the time, thej are 
deemed to haae admitietl ha their pleadinga I’rotufnl Ihnt the Court truly, in i/i 
crdion, rtguir* tJle fuff* n/fmitlrrf to ff proir/t trfAenei»e Mon ty *neA n/ZmiAtioni 

The pronvj to wtion 53 aa avell aa the provi«o to the pre«ent rule indicates the 
intention of the Lepidaturc that pleadings in India ought not to lie construed aaith the 
aame ftnctne«a aa m Kngland Upon this principle, tho clifcndant has been alloaied 
VB'frr s/M-eial cimoiMrunm to tfaver«e at the hearing allegations in the plaint aahich he 
had omitted to traaerse in his wntten statement (0 The rule of pleadings in Pngtand 
IS aery stringent According to that rule a defendant who omits to traaer«c in his 
defence an} allegation of fact in the statement of claim is not allowed to traverse that fact 
at the hearing The fact aiill be taken to lie adroittexl ha him, and the Court has no 
power to require the plaintiff to proae it m an> ca«e Strike out the proaiso to the 
present rule, and you haae the rule of 1 ngli<h law In fad the first paragraph of this 
rule IS a reproduction of 0 10 r 13 of the Fngli«b Rules made under the Judicature 
Acts The proa iso has been added to tnodif} the rigour of that rule 

But though pleadings in India are not to he construed as strictly as in 1 ngltnd 
neither part} aiill Imi allowed to set up at the hearing an entire)} new and inconsistent 
case The plaintiff must he held to the state of facts alleged m his plaint or consistent 
therewith (m) Similarla , the defendant must Irc held to the state of facts alleged m liis 
WTitten statement or consistent therewith (») 

Omission to file written statement. — Thu rule applies onlj where a pleading 
Aos hren put in hy the defendant Omission to file a written statement does not amount 
to an admission of the facts stated m the plauit (o) 


6. [s III ] (1) Where m a suit for the recovery of 
mono the defendant claims to set off 
to^ bl ‘“bV”!! iu‘ «‘rVn“n against the plaintiff’s demand any ascer- 
tamed «um of money legally recot erable 
by him from the plaintiff, not exceeding the pecu- 
niar)’ limits of the jurisdiction of tho Court, and both 
parties fill the same character as they fill m the plaintiff’s 


•half \ \»«t D^lnJm^ey C 

Boni S-fl 

(a) Fm d (o \ v<Tir-<» (1918) i 

14X0 1010 Si I C SU ^artR<tarA■ 
V Am, (19 *) to L»h L J 3J9, ( 

I A 1. 769 ■ ' 


(tSKO) 1 
Cal tool 
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.6 Sint, the defendant may, .at the first hearing of the suit, but 
not afterwards unless permitted by the Court, present a 
uTitten statement containing the particulars of the debt 
souglit to be set oft. 

(2) Tiic UTitten statement shall Iiavc the same effect 

Effect of *et -off plaint in a cross-suit so ns to enable 

the Court to pronounce a final judgment 
in respect both of the original claim and of the set-off : but 
this shall not affect the lien, upon the amount decreed, of any 
pleader in respect of the costs payable to him under the decree. 

(3) The rules relating to a written statement by a 
defendant apply to a UTitten statement in answer to a claim 
of <;ct'off. 


lUuilraltoni 

(a) A bequeaths Ra 2.000 to B and appointa C his executor and residuary legatee 
i! dies and D takes out Admmistration to R a effects O pays Its 1,000 as surety for ^ , 
then D sues C for the legacj C cannot set off the debt of Its 1,000 against the legaer. 
for neither 0 nor D fills the some character with respect to the legacy as they iJlf with 
respect to the piyment of the Rs 1,000 

(b) A dies intestate and in debt to J? C taKcs out administralion to ^ a effects and 
B bu^ a part of the effects from C In a suit for the purchase money by C against B, 
the latter cannot act off the debt against the price, for C fills tno different characters, 
one as the vendor to B, m which be sues B, and the other as representative to A 

(c) A sues iJ on a bill of exchange B alleges that .1 has wrongfully neglected to 
insure B a goods and is liable to him in compensation which be claims to «et off The 
amount not being ascertained cannot be set off 

(dj A sues £ on a bill of exchange for Rs 600 B holds a judgment against A for 
Es 1,000 The two claims being both definite pecuniai} demands may bo set off 

(e) A sues B for compensation on account of trespass B holds a promissory note 
for Rs 1,000 from A and claims to act off that amount against any sum that A may 
recover m the suit B may do so, for, es soon as ^ recovers, both sums are definite 
pecuniary demands 

(f) A and £ sue C for Rs 1,000 C cannot Oet off a debt due to him bv A alone 

(g) .1 sues i? and C for Rs 1,000 ^cannot act off » debt due to him alone by •'f 

(h) ^ owes the partnership firm of C^Rs 1,000 £ dies, ieavtogCsurMriPS 

i sues C for a debt of Rs 1,500 due in bia aeparate character C may set off th" debt of 
Rs 1,000 

Clianges In the rule — Subrnfe (S) isnew Seer 0 below 

Conditions of applicability of the role— A defendant may claim a setoff 
under this rule if the following conditions are eatufied, but not otherwise — ■ 

I The suit must be one for the recovery of wtoiiey 



srr orr. 


A7A 


IL Trr»~2* tij» »a-r:3t » ■» l'<‘ wl o'!— ■ 

(») it t=~«l *3 m n« {••v' IIK (» ) (I) on 1 (r) ot nvi") I 

(1) ra b ran n^'t 1*“ /fy’’ » r«vo'mll«*t 

((■) itas’l !r jt^viTfoW** 1 > Jt/rmhnt M ) > nU M/ / i>*fi K • ' if I) ■»)* 
oDf [w ilL (e)] 

(d) it m«t l>e» rrcorrr*^ V ^ \ thf iWon Itnt fn in }</ mn/^ i r iiU M* 
if more than one [»«> ill (I)) 

(?) It inj«l not **r*fl <A? p*fun artf inniU tif iSt Jurn I fi h i ( ll f ( Hi In 
vhich the «uit {t I roupl I v ^n t 

(f) both partiM mu«t fit In the *1 fmfi t * rt ui i I > »'! ff It » ♦ » i A i • < i 
as the^ fill in the n«t»jy » ou'M** • (*) I •*' I (h)l 


The salt most be one for Iho recovery of iiioiipy In A m h " 'v t ^ < 

Jllaif Ip) thejr Lortl*hij s of jJ e < in H < I •< fti t llisl It w«« it ill l( ll nl It f 

a suit for an flewunf vas a s iit f r * »ey In o » il ». |ii iil AHaI it'-i I < i* i ll H >• 

held that a suit fora ili«olutinn( (] tit ier*hl|>Afi t f rfMiIn |■I|||IH lH•W|lllM|M\ t 

that such bnlatift as mtj fniin I <1 le I • tl " ) lali lllf ii| ii l<i| |i ji |l | Mil 1*1 t|i 

accounts mat be {ni 1 t > him *a« a ■ ill f *r » ey ai I ll at a 1 1 i i f » I i It « il, U 

therefore be rai«cd bj tl o >1 f n lant In a i h • ill (/) 

The amonnt claimed to hf- en off MWtl J/« eij unfnHnfnt'^ t>m iif 
money, and not unliquidated datnacf'-a If <»|i n u* ii,i|i I s h 
does not m*an a sum A lid It llytl fhliOtf fi l< iim Mn i H/ ImI|i l| ii I i iiH| 

quidateldAnia7(.s(r) In ills ( If an I ( ftl l<l>i |« f i .i a« iIm|i Isih i Is ||| 

ill (c) «h»ro the am uiit < iMr I It le ut ll i* > i rlipitui I li « |i ll i 

m ntinned m ilL (t) tli 1 f uhi 1 1 itv I i n > « Mi «( i >1 t| 1 1 |i l II I III | || 

the amount cUimid t j I a i ll I y // ■ •> *• I I i i I M I i r I I l| 
against A a claim it ia i t i >1 ly il d // tl I H • I I 1 I r *1 | I 1 I I 
the decree (r) But il H n I i I « I U 1 a I i I i • >1 n » n It i| III ill 

hare been no set off for k Ii i <1 r 1* > i ( » an at il h | a mii I || I f nil H li I 

to be tiKcnof what IS due on th n rtyny fr|rl ifilanlul lalniili *ls|l| 

A a elerh sues B I s cmi I y r f r nir irs f wsy • il 1 I 1 I IM /I hII t « ll il 
A left hiaemp'oym nt without n ti o ni 1 tl it I it tl f lit I I I 1 1 r 'I M t • Hi I I 

h" claims to set 08 Tlio Amount 11 t Iflix "■ >rltif I 11 I I * I |M | t 

1 L (3) o 1 the next j age 


EqaltaWe setoff— Them raws in wf) } Oa w Ini I I ny Iff ffll a | 

set off even in respect of an uiUA er*a >e I a im whi I r i It n, Iti ml • II « m 

ca'=es wh re the cro's-ilenian Is ante owt of rt» «n ' I /at / « f air^ fit M I id 
their nature an I cireumstAnccs that tl c) an l»e |o Ir | iij 11 at { nrt f f one tmiitt || 

In such cates Courts of fqiiity in hnjtlan 1 I esc I eld tl At it n old lie ine j ij|nl I | 
ilni-e the defendant to a ix pirate er«t» suit and that he may l>e olloned i j |en I n «f 

off tl ough tie amount maj be vno* erf iiBe</ fi«ch a setoff i* callc I n 1 «,/ 

fet-off as it IS allo«e 1 by Coiirta of J-<jv Ij as distinguished from a frjof s, t ff «| 1 | 

IS all wcdlj Courts of Common Z/Oir in respect only of an atrerfoincd Ruin It will tl t 

Irf* Aoen that the present rule is reslrieted to a feynf aet-off for it rc/juires tl at the am ml 


IP) (IS rt)13C»1 l»l J3I A 4S I 

If) Pftmj irojl \ fiflAd JO AM SS7 1 

( ) LJirard \ I and A (1ft «) I 4 C W ^ IQ 

lie 07. liar J rarad \ Jam S«n » 1 
(19 I) •• All L J 611 J r 31U 

{») B/But ▼ ramfilifrar (1903) 30 C»» 100« ‘ 


'»»* also (f>/ ffd lam y K nf I hari Lf t 

f 1» ») «0 tJJ S9S «3 ; C 40) < 4) A A 
341 a ease under the Aera Tenane, Am 
• ol 1901 ^ 

■' &“;V: V?X V ; “ee 




Pirr-orr. 


II. As rfpird* th<* •ni'Mjnt ^ f**!— 

(») it tna«t l*>*n ron*'f n'WT iH*. (0.('>».»r ! 

(b) rich rim mii»l I>>* 

(c) it mu.t W n-orrr*bl^ tv Jrf.nU»t or iy •< 

on** (sTT ilL (c)] : 

(ti) it ma«t \o m-ftvrrtl Ic bv th.* «WfO l»nt frm tic nfj /»# 

i( moft? th»n one (see W (III; 

(f) it mj*t »l/)f tfrffi tic prmntnrjf limit* of jW /•n.b-'f.-.* of t) c C-cif1 ii 
which the >uil 1* brmifhl , »n I 

(H both ^virtimi rau*t fill, in th«* ^’f*n4‘tnl » tliim /> ih" m"' 

•sthr) fill in the* /Jiistijy**"** (•«* ill* (•). (h). •t''l (l')V 

The salt mast he one for the recovery of money. — In A ns A'oftyr. A'« 

//fair (fi), their LnrJ'hip of the I*tifj Council oWrrri! lh»t it «• ibniUftil whether 
a suit for an netount was a suit for moa/y In a *al>«r<|iirnl Allsh»ln<I r»*c, (t »a» 
held thst a suit fora di^olut inn of ]i,irltci>hi|*an«lfor inr1ncr>hl|t arrcninl* with a I’faicr 
thst guch Mcfift as tnsj found due |o the |>1atntif[ ujrn Utinz the jurtncrahij* 
accounts mas be jwid to him was a amt for woary, and thsl a i>lcs of act oHmisht 
therctorebo rai«c<l b^ the diUndant In »ueh suit (?) 

Tbe amonnt claimed to be set off most be an nsccrtalncd som of 
money, and not anllqaldatcd damages— Tlic en.roMi.>n ‘■aKwrtainr.i rum* 

does not m*an a sum admitted b) the \>hmtt(T It i« uwhI in cimlrsdi'tincti >ti to unli 
quidated dsmsges (r) In ilU (d) and (t ) the claim i* f»r an ascrrtainiil sum imt so In 
ill (e) wh“re the amount claim**'! to U* •» t oil i« lor unli im latr.l ilsnuif • In the c s»« 
m*ntinned in ilL (c) th* defimUnt tnis firing a cr<Ms nuit a.:iitii>t th* |<hii>tilT In ill (■!) 
the amount claimed to be sit od b} //islh amount of a d< if' an 1 this iiis\ !■ nI oil 
agamst 4 a claim It is not noosir) tliat II sli nild Kivt taki n an) sti |>* to t-idori e 
the decree (i) But d B s decree hid Imcu a d'* n< for silr on a niort/tt’< llu rt loiiM 
haic lieen no aet oil, for such a d'Cfcc imol for an bmi rUiiiu d suin but for an nc niint 
to be taken of whit is due on the morttraEc for I'rui'iinlaii'l int' r« >1 aiii| i oats (I) 

A, a clerk, su'-s B, his employ r, for arnara of wa)/< s duo to him II alb (/' s tlial 
A left bis cmp’oym-’nt without notice and Hint A i« tlunfore liabb to piy ibiiu-itn ■ wbl h 
h* claims to set oQ The amount not Icin^ nn't rtaiiu <l iniinol )m s<lolIti() s < 
111 (3) on the next page 

Equitable setoff — There are caMS in whi h tiin ibfrii'l'inl Iiiiy bi nil i»< I n 
set oS even m respect of in una8cer*sine<l aum vrhi'h souiuls in ibiiiuiE, « 'J |„ m iu< 
ca«cs where the cross demands an’« out of the ttimr frr(N«frfifni, or nn so i oiiiii i ti d lii 
their nature and circumstances tliat they 'inlio loot <d iipoii an purl ii( oiii< Iriijinii tbui, 
In such cases Courts of Equity in England haie In id that it would b« |iir<(iiiii(|i|., f,, 
dnie the defendant to a separate cross suit, and that he may be idl ihi <1 (i, jili ud it m i 
off though the amount ma) be wnaaccr/iinc^ 8ucli a n t olT is < nlli d an r</i/ir if /r 
fet-off, as it IS allowed bj Courts of Efuify, a* distingijln)i< d from ii li-fj il m i nH ki|,|, |, 
IS albwed bj Courts of Common Lait in respect only of an «irer///i;ie</ huiii Ji vi|j| i|,||, 
be eoen that the present rule is reetrieted to a feya/ m t off, for il n <|uir< s 1 lint Ibe iim'iiiiil 

(p) (18sB) 13 Cal 124 13 1 A <8 i K.e also « /(«»/( ,m V /. »»( /I.A ol / , 

If) r-ii,i;i«-on s CAan<r JM (18t<8) 10 AU SS7 I («l*i4) 4'l All *1 H, a i H 4iHC.(jjA A 

(») Ed<farJ\ Famdin { 1900 ) C « \ 170 ) 31 1 , a i Me iiii 1 f lli< Acin |•ll■„ y Ail 


(•■•17); 
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THE FIRST SCHEDULE. 


to be set ofT shall be an a'ctrlained sum The qnestion therefore arises whether an t'juit 
able set ofl can pleatlcd in Indian Coarts m other rords, if the ilefcndant e claim is 
for an vnascerlmned sum, but has arisen from the same Iransartion as the plaintiff s claim 
the defendant can sot o(T such demand a^minst th» pj imtiff s claim * It has l>een held 
that he can do so not under the proaisions of the present rule w hich is limited to a legal 
set off, but in the exeriise of the peiieral right of ii defendant to plead a set off whether 
it IS legal or equitable The pro\i->i»na of llie C>de ngulatc proce /urr onl> and they 
have not the eflict of taking away any nght of Mt off which a deft ndint raav ha\c mde 
pendently of its provisions O 2tt r 10 (3). recognizes an equitable set off The leading 
case on the subject is ClaeL \ I?«/Amirafoo (i) In a suit for an account the defendant 
can claim an equitable set off on payment of Court fee (le) But the right of set-olT 
does not exist when the cro«s demand relates to a different transaction (x) 


Itlnelralions 


1 ^ sues ZJ to recover Rs G 000 due under a contract 2? admits -1 s claim, but 

claims to set ofl sev eral sums of money alleged to be damages sustained by him by reason 
of vl s breach of sonic of the terms of t he aume contract disentitled to claim the set off, 
for the claim arises from the same traneatUon KistHasamy v ilunieipal Commissioner 
for 110 1^(1868)4 Mad H C 120, PragiLat\ .Voxiee/f (1881) 7 All 284 


2 A agrees to sell and S agrees to purchase. 200 bales of wool B takes delirery 
of 170 bales and is ready and willing to take delivery of the remaining 30 bales, but A 
fails to deliver them A sues B foe tlw price of tl«e 170 bales B claims to set off the 
damages sustained by him by reason of A s failure to deliver the remaining bales B 
19 entitled to claim the set off as the claim arises out of the same transaeUon ^is^or 
cAnniv Vad^ouji (18S0) 4 Bom 407, ^•a^\ Z>«rp'i(I803) 15 KU 0. ^a»d2lamv Bam 
i’raMrf(1005)27AII 145 

3 A sues B his maater, for Ra 800 being amws nf salary B claims to act off 
Rs 025 being the loss sustained by him by reason of neglect end misconduct on the part 
of 4 as his servant B is entitled to claim the set-off as his claim arises out of the same 
relation from which A s claim arose namelv, that of master and servant Chisholm v 
Oopal Chander {ISSO) 16 Cal 711 But sec I lefona J/iffj Co Ltd v Bnj Zlohan Lai 
(1917) 39 All 302 38 I C 203 

4 A (mortgagee) sues B (mortgagor) to recover the priocipal and interest due on 
a usufructuary mortgage B claims to set off the loss alleged to Jiave been occasioned 
by A s failure as mortgagee in possession to make repairs to the mortgaged property B 
IS entitled to claim the set off Shtiav /or« (1892) 15 Jfad 290 

5 A wasbernian sues his employer lor lus wages The employer may set off \bc 
value of articles short returned to him agauist the wages 2Iatden v Bhondu (1910) 
Punj Rec no 77 p 226 7 1 C 1006. 


6 A sues a limited company to recover the amoiuit of dividends payable to him 
as a shareholder The company is not entitled to S’t off damages claimed by the com 
pany against A for breach of a contract to sell and deliver cotton to the company I tihal 
dasv ThellyderabadSpinniiigandlteanng Co,2jtd (1923) 47 Bom 183, 671 C. 326, 
(’23) A B 24 _ 


(e) (I8C5) 2 Mad II C “OS Eu>iorekand y ■ .VofA v J 1 I CAandm (1907) 31 Cal 89- 

Malfmrn (I8S0) 1 IWm 407 Bhaifbat I . . Samlfa \ Pnl->.,ra n 118911 "I tal 
V J.6\l885) n cal 557 For other « to (>89 

\ jgg DAurtdiml V Ganah {1891> 

18 Uoiii 7-1 


...V ...usirations 
\flrendra V Ash tosh (1931) 35 C 
17 1321 C 19j ( 31)A C SoS S 



F^T Off 


The amoanl clalncd to be set oT mnsl be “IcciUy recoverable— O. 
Th<> nmnunt rli nf 1 I r f f tin W tl »• mJ*’ r«- trruM'' 

ll foJI «!• In n th* tf a 1 if lf<“ «!f fm Uni « rU m i* I I < tl Uw < f | in t*li n nf 
|A« dolf of If ' mt It TAfin t pW I*- 1 1 \ w»% « f IT in Ur tl n nitn (v) H it lh« 
rule reUte* onlv to • Ujif P Tf>e n *«•*•« »}et}er»tJiimf\«»\<f t i>Jf 

wt-olT ran lx* alt »M if it i* Inirx- 1 I x limitali n al lA/ </'!/<’ of t}f «u / It I a« 1«^n In I 
down that in caw a «h»Tr tlt»* f'lai ti*I a rU m an I ll e lUfcn JanI a fliini r»-lilc l» th t > 
the aame estate c r llicre i< a f 1 1 iar\ rclati n*I ij* l•»•taecn tl e pirlir* tl o drfen lint a 
claim to K-tK fl thnvjh finrrtA t \f itmtM n ot th* A ttr t f th* i f max lio rlltrrlainr I n« 
an tqu ln*A' roi-o" It hai tl u« Iwwn I>«-| | ll at in a auil I \ an I cir a-’sirixt I ii c > I eira 
for h a on'* airth aharr* « f the c»tafc * f ll** «l«T“a*c I the lallcr an* rntillcd t > act fl « ne 
nith of tl e ( ovrrnmcnt rpranuc jvii 1 1 ) llcm in rfapect i f ll e c«late tli iipli a acjwirate 
auit I % tl«-m t recfiia-r fr m tl e j la ntift lie |n j Hi natc pirt i f tl e mrniie j i\nl U 
l)v him wi ll Ila? I arrr 1 1 1 Iiniitati n | ) *-111 i1trl> in m rtpape aiiita a itiii are nil mcil 

to be art « fl in tat in" a iTontaif lie moHpap eien th tipli I irred I v I nitnti n (n) 

Upon tl e aame pnn if e it haa lieefi U 1 1 ll at a Iruatee in J» xne^aion « f tl e trii«t c«tnt« 

11 entitled to let up 1 1 « rt 1 1 1 l<e in binnife I < it * f tl e tni«t r«tatc wl rn cnllcd tijn n 
for an aec unt alth t 2 I 1 1 11 ri"l 1 1 a e f rile am tint lUimed 1 1 him 1 1 it n) of in 1 1 1 
nit j 11 liam 1 1 1 limitati n (' ) In a rieent caw* (<) tie H jh o iirt of Ma lrft« 1 e| 1 tl nt 
tn a auit 1 1 a leavir f r rnt it 11 n I p*n t » tl e I x-cc to cli m 1 j iiaj if rqiiitnl U a t 
oS an unli fuiiUte 1 claim f rdima ex wl h f irroi i7l Ih* Ante of Ifie tint Sxlni.irl 
Ayjar J aai 1 \neier[ti nt tl • rule |nafn«lj tl at a lime barred chin cat i i 
be plea U I Ij vaj > f eri utal U a t-< 1T| I a« lie« n ne< poire 1 in k me caaea \\ I rn tl r 
ll a fid iar> niati n*l ip U twi^n tie jiaHiea ax in tie rn»e 1 f truitre an I ml u t/ r 
Irarfanltl re n a » inlal ilitj < n « I arrr I cliiina may l<e tnti n into account m i vM»ii p 
the final a rr iintr Tl * • k >{ t i I ax twen < at n le<l in ■ me of the dccid d rnx x In 
India t f m rtpa ■ f r>x im-il (> < n tie pr iin I ll at ll n ix adountabil t) lx tnii n 1 ] 
partiex her / /r uvr nnn / 1 // r v I enX lU t! tlnn I ill r {1) (I tAainbnrn Mi I I ir \ 
/^nilniuie/mi / i(//< U) ar 1 J 1 nP in Stnjf v I erinnnttal '>inghlf) It 11 n I 1 ■ 

*ary toray n « «l tl r tl w <ax<« lave U«n ripltly ilriidcd 1 see n n i» 1 f 1 
eaten Jinp tl» 1 x / j ti 0 t * »il» Uli»«*n a I «« r and a Ir«we 


In a tfadrax aw (j) an nf. nt a md I x principil tf rr over monrj tl at t lj;l t t 
found ll t hrn nil uk f«/nyaer iit« Tbedtff n Innt pleaded 1 1 1 ix wiliii | 
atatem nt tl at m n ) w ill I lx f un 1 d 1 t I im « n taking accounts nn I I 1 xl Iff 

a deer f r x 1 h r irn ax m .fl t lx f n 1 d e t I im Tie Ufendant s clan 1 unx i / 

tnrrel nt ll* f t* J ll* mi I t t il wax larre I at tie late f the ttriHcn tl Iri r 1 ji 

wax I I 1 1> it tl I f ri lir t K ll • xl 1 1 lx all »< 1 ax an F 7 uit<zf'fe set 1 IT t t] rxl 1 | 

'ft) { I iir till X U I I tl at tl I f n lant wax r t entitle 1 1 a deem f r tl I ilni 

f in I 1 t I m ax I X I urn wax t arr t at tl • late f the wnUen Btatei cut J | 

a leer f r t) I ili w Ml twaxxa I t enalTe the diicndant t tinl ll | ny 

f I initxt r I > »n v w I x lx n tak n I j the II ^h f-ourt of ISomI »> ( / ) J„ 

an AlUl at'i 1 xw r 01 II 1 1 I >1 r xw I tl f f p nic n that the set < ff if 1 l | m j 

at tl I < I tl • I xl ll 1 lx all u I n full and not merilj to tl e ext it f || 


. !► J.. </ I I If 

N / f « ! nnm i nM 

' IX I l n Irlalfn 
I ! Ill It not 

/ rm/ix«xj (tail) 19 
I f I 7lr 

I xln a lalnm (1913) xj 
ill I X/ X vAfffaa 
1 Ixl .. n ifv 


I L J 


X I < 


'r xiofA (1<1| ) 


( t I lira n . 

3 I C So 
(tf) (ISIS) 3 M L J &nt 1 I ( - ll 
to <I91S) H M I J 5 8 11 I 
{/) 11911) 19 « M N tISJ III ;|rt 
(9) /xxxrnx \ Zan la oil lliliiii. 

M»U 8 3 53 1 C "34 “ "''H/ 

t*) Ixjnx Sof xuiAorxei (in j », ■ 

L K S'!* 71 I 944 ( JIA 11 II. 

I) /■«» Ul \ l/arc/f iloxvi 
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THE FIRST SCHEDULE. 


6 pfamtifT 8 claim, even if it was barred at Uw date of the written eifttement See notes 
to 0 20, r 19, ‘ Decree in case of set off * « 

Costs awarded to a tenant in a suit brou;;ht against Jnm bj the benamidar of the 
landlord cannot be act off bj the tenant m a sub>«^iient auit for rent brou,,ht against 
him by the landlord The costs having been awarded against the benannJar, thej sro 
not IcgaU'j recoicrable from the landlwiHj) 

A separate debt cannot be set off against a joint and several debt.— 

Thus in ill (ft) n cannot set off tlic debt due to him alone bj ^1, f ir it is a separate debt, 
w hile tbe suit is to recover a joiat and seieral debt It has similarlv been held that m 
a suit bj a company against its directors, no individual director is entitled to set off tho 
amount due to him alone from the company (I) 

The amount claimed to be set off mast not exceed tbe pecuniary 
limits of the Jurisdiction of the Court In which the salt Is brought — 

The valuation of a sot off for the puqmsc of jurisdiction must be taken as relating to the 
w hole amount pleaded as a set off, and without reference to any portion of the plaintiff s 
claim admitted bj the defendant A sues R in a Presidency Small Cau«e Court for 
Its I.Oflrt B claims to set off a sum of Rs 2,700 and claims judgment for Ra 1,700 
after giving ^ credit for Ra 1,000, admitted by R to be due to A Tho Small Cause 
Court bas no jurisdiction to try the claim oa to set off, tho value of the amount elamrd 
as ret ojf being above Us 2 OOO (f) 

A pica of payment u distinct from a plea of set off ^ auea R to recover Rs 1,500 
in a Court of which tho pecuniary jurisdiction is limited to Rs 2 000 R alleges that he 
h&apavd lla 1,WW to A onaccount.andadmilshislvabihty lor tho balance of Us 000, but 
lis claims a aot off of Rs 1 700 being the amount due on a promissory note passed to 
him by A, and asks for a decree for Ra 1,200 The amount claimed to be sot off is not 
Rb 1,000 ydusRs 1,7005=R8 2,700, but Rs 1,700 only, and it is therefore within the 
jurisdiction of the Court (m) 

Not only tho amount, but also the nature of tho eot off. must be within tho cogniaanco 
of the Court in which tho suit is brought HencoaCourt cannot entertain a claim to a 
aot off unless suchcUim, if made theaubjectofaeuit wonldfallwithinita jurisdiction (a) 
But It has been held that as a se» off is » ground of defence a Court may entertain a set 
off on a causo of action arising outside the local limits of its territorial jurisdiction (o) 

S^me character. — Ills (a) and (b) are cases id which the parties do iiol fill the 
same character (p) 

A amt IS brought by a Hindu aon as the beir and representative of his father to 
recover from R a debt due by B to the father B claims to set off a debt duo to him by 
A a father R may do so, for both the parties fill the samo character as they fill in the 
plaintiff a suit (g) Similstly viva suit by A against B fnt an account for goods supplied 
b> A to R R may cUim a set off of the amount due to him from ^ in respect of w ages as 
A s gumasta (r) 

Court fee — A written statement containing a claim of set off must bo regarded 
as a plaint in regard to such set off, and must be stamped accordingly (s) 


(i) Ttful Chandra v JatoJa Kumar (1906) 11 
OWN 215 

(D ■ 

10 

(m) nse'Wo/ Wal (19’!) 2 lUog 3J9 8t 

1 C »j 6 ( 25) A U 22 

(n) Jifn\hladho\ (/dj/a (18.13) 15 AU 401 


(e) 

W 

(»> 

(r) v 'ialguradtWD 

168 39 I C 17 
ft) (1692)15}tsd 29 >upra 


Dorn 
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Sel-offlQ winding np proceeding* * «lir»^vr i». f t'li'- -w* C 
a debt duo to bim Jrnm th** company >;sin«t * fl»im r-tb- r.t 1 -n »t 
liquidator under 214 of tbe Inihati Comp*n»o« Art, [Iri I *••• AM.r'l3.« 71'*1 

which provide* a ««mmiry rrmctly (1). li«" H rntitle*! to ert o'! iS** aTn'-Tt d>r to > -i 
i{arcRular«Mi» n bronjht a^vinn lam bv th*«comp»flT In rwf-^t « t th»t fUi'n (•» In 
a BUit In a liquidator ■c*>o«l a deb‘or of |hr ronif<«nT, the cl<- 1 i*or 1« miitb-l t'> ert 
the amount of a fivc<l depi'il mad* by him with the fnmp»nr provi Jr*l tie 1 «d 

matured at the date of the auit, though it had not w*ttnT<l at ih" d»te < f tl,e rnb-r f r 
winding up the company (r) , but he cannot *ct off a depn.it in the name of a f rm r f 
which he la a partner (*r) 

Set off In Insolvency. — Pee I'rcadency Town* Inwdvcncy Art. « 17 (r), 

and Provincial In«olveney Act, 1007, a JIO, now Act S of l''2o,*.4’« 

Solicitor's lien for costs — Before the year lR.12 the Court* In KngUnd lud a 
diaeretionary power aa regard* »et off and a ducrction a* to the term* np>n whirh they 
would allow it (y) Thia di*cretion waa taken away under the (Tcneral Biilea of |Kn2 ami 
the General Rule* of 1833 RuleOloftho General Itulca of 1^12 wa«in thee won! * N’o 
aot-ofl of damage* ot coaVa between patliea ahalt I* allowcl to the prejuclico of the attor- 
ney's lien for coats in the pirticuUr amt again«t which th* art-off i* aoujht ; prnvi Kl 
nevertheless that interlocutory coats in the name auit, awanW to the advert party 
may bo deducted." This rule was repnylocod in identical terms in ISVl That state 
of things continued until the Judicature Act, 1873, came into force. 0. 03, r. 14. made 
under that Act, was directly contrarj to the prcTious rule The previous rule allowol 
nosetoff; 0 G5,r t4,aaysthata»et offmaybeallowed The result is that m Pngland 
the Courts under 0 65, r U, cierciae now m matters of M*t off the discretion which was 
taken away by the General Rules of 1813 {z) 

Sec 111 of the Code of IS77 provided that the Court mas pronoun' e a final jo Ivnu nt 
in the same suit both on the original and on the cross cl nm but it xAuft not offrrl l/i* lien 
upon the amount decreed of any pleader in respect uf the cists pajnbh to him under tho 
decree This provision was repr^ueed m see III of the Code of lhS2, and it is repro- 
duced in tho present rule also It is clear from tho language of this rule that the Courts 
of this country have no discretion m the matter of a aohcitor a lien in cases falling within 
this rule 


A eolicitor has at common law a lien for his costa over property recovcre'l or 
preserved or the proceeds of any judgments obtained for tho client by his exertions (a) 
The lien attaches to property of every dcscnption, such as, for instance, money payable 
to tho client under a judgment including costs ordered to bo paid to the client, or tho 
proceeds of an execution m the hands of a Sheriff, money paid into Court, whether as 
security for costs or by way of defence, or otherwiso, and money received by way of 
compromise (6) The lien does not extend to general costs for all business done by a 
Bolicitor for his client, but only to costa of tho suit m which the properly has been acquired 
or preserved by his evertioas (e) Where there are assets of a partnership m the hands 


’ (|9o0) so IhiD 


(y) X^M(No :)(i9i6):ch iss 


> 11 / V Cupper (1915) 2 K II 1 


(a) Ezpunr UorrM<m (ISCO) L Jl 4 Q B ISS 
I5e Ilo~on V BoUniwi (Ill39) 4 Sly a c 
R ass n/iodei V SuJTfn (ISfe) 31 Cb 


1> 155 

(ft) Tl/ah)i Vavabhai d Co v Jetha Detii a r» 
(1927) 51 Bom S55 105 I C 3s3 (•«?, 
A 11 512 llalsbury yol 26. ■ 'l3l3 

(c) Bo-iona-KlT /awArtf*. (1928) 52 Dom 33« 
IU«! C 70S 12S)A B IDS Saray,,! ’ 
firami v CAr2-jpala» (1910) 33 SUrt 
4 I C 398 ““ *8^ 
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6 p’aintiffs claim, even if it wii barred at tlicd&lc of tlic \iriUcn aUtement See netei 
to 0 20, r 10, “ Decree in case of set off’* » 

Coat? ai'ar.lcd to a tenant m a 8mt brought against him by the bcnamidar of the 
landlord cannot bo set off bj the tenant in a ButMtquent suit for rent brought against 
him Lj the landlord. The costa haxlng fioptv ans&tded ngainst the htiiamnlur, lhe> are 
not legally recoverable from the latutturd (y) 

A separate debt cannot be Bet off against a joint and several debt — 

Thu? in ill (g), 1} cannot ret off the debt due to him alone by A, for it i? a Bcparate debt, 
while tile suit ii to tecovet & jo»«t and aeieroldcbt It ha? amidarlj been held that in 
a BUit bj a company asainst it? director?, no individual director is entitled to set off the 
amount due to him alone from the company (t) 

The amount claimed to be set off mnst not exceed the pecuniary 
limits of the jurisdiction or tbe Conn In which the suit is brought — 

The laluatiOnol a set off for the purpose of jurisdiction must bo taken a? relating to the 
w hole amount pleaded as a act off, and intliout tifcrence to any portion of tho plaintiff a 
claim admitted by the defendant A sues i? in a Presidency Small Cau«c Court for 
It? l.tWO B claim? to set off a sum ol It? ff.lOO. and claim? judgment for R? 1,700, 
after giving vl credit for Rs 1,000, admitted by J? to lo due to A The Small Cause 
Court has no jurndiction to try tho claim as to set off. the value of tlio amount clamed 
as «el ojjf being above R? 2,000 (I) 

A plea nl payment is distinct from a pica of set off A sues B to recover Re 1,500 
in ft Court of which the pecuniary jurisdiction H liroite<l to Rs 2,000 B alleges that he 
ha? paid Rs 1,000 to .<4 on account, ftnd admits In? liability for the balance of Rs CoO, but 
h» claim? a set off of R? 1,700 being the amount doe on a promissory note passed to 
him by 4, and asks for a decree for Rs 1,200 The amount claimed to be set off is not 
Rs 1,000 pluf Us l,700>»Rs 2.700, but Its 1,700 only, and it « therefore withm the 
jurUdictlon of the Court (m) 

Not only tho amount, but also the nature of the set off, must be wilhm the cognuanee 
of the Court in which the suit is brought Hence a Court cannot entertain a claim to a 
set off uolesssoch claim, ifmodothesubjectofasuit.wouldfallwitliin Its jurisdiction (n) 
But it has been held that as a set off i? » ground of defence a Court may entertain a set 
off on a cause of action arising outside the local limits of its temtonal jurisdiction (o) 

Same character. — lUs (a) and (b) ore cases in winch the parties do nol fill the 
same character (p) 

A suit IS brought by a Hindu son as the heir and representative of his falliot to 
recover from B a debt due by B to the father D claims to set oB a debt due to him by 
A’slathtr B may do so, to feoVhtV«pwtveafillt.hft%s.tsi%ohMaotor ws kWy 6.11 m the 
plaintiff’s amt (v) Similarly m a suit by A against B for an account for goods supplied 
by 4 to B, I? may claim a set off of the amount duo to him from A m respect of wages as 
A B guraasta (r) 


Court fee — A written statement containing a claim of set off must be regarded 
as a plaint in regard to such act off, and mnst bo stamped accordingly (s) 


fj) Xilul Chandra v Jatoda Knn 

c vr a 215 


(m) Uoe atoi V 'itedat (19211 2 Kang 919 «1 (r) VasharenSra 

J C 056 ( 25) A It 22 163 39 I 

(n) Btnl Madho v Oaya (1893) 15 AU 404 (i) (1892) 15 ila 


(o) £««®o it Son* V XruAna (1032) 34 Bom 

I. R 1401. 141 1 C 387 (32)A n 6i 

(p) StesUo Ahl Uatans (1882) 6 AU 

299, takrhuman v MfUhae (IS9I) 15 
Bom ISO ^failhaivoo v Rarna (1915) 
99 Bom 131 27 I c 3o0 , . ,, ,, . 

(g) Ctfnsappa v /iay)iun<it5« (1892) 15 J£»o 


Talyurai (1017) 41 Eoffl 
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Set off la winding op proceedings— Thoagh a director has no right to pct oft O 
A debt duo to him from tho company against a claim made against him by tho 
liquidator under s 214 of the In lian Companies Act, 18S2 [Ind Cos Act 1013 a 23 j] 
which proMdes a aummsry remedy (I) lie is cntitlnl to act off the amount duo to him 
if a regular ««if is brought against him by the company in respect of that claim (it) In 
a suit bj a liquidator against a deb or of the company, the deb*or is entitled to set off 
the amount of a fixed deposit made by him snlh tho company provided the deposit had 
matured at the date of the suit though it had not matured at the date of tho order for 
winding up the company (r) , hut he cannot act off a deposit m the name of a firm of 
which he is a partner («■) 

Set off In insolvency — *!oo Presidency Towns Insolvency Act, 1909, a 47 (i) 
and Provincial Insolvency Act, 1907, a 30 now Act 5 of 1920, a 45 

Solicitor S lien for costs — Before the year 1632 the Courts m England had a 
discretionary power as regards act off and a discretion as to the terms upon which they 
would allow It (y) This discretion was taken away under the General Rules of 1832 and 
the General Rules of 1833 Rule 03 of the General Rules of 1832 was in these words ‘Xo 
get off of damages or costs between parties shall be allowwl to the prejudice of the attor 
neys lien for costs m the pirticular amt against which the eet off is sought, provided 
nevertheless that interlocutory costs in the same amt awarded to the adverse party 
may be deducted.' This rule was reproduced in identical terms in 1853 That state 
of things continued until the Judicature Act 1873 came into force 0 65, r 14 made 
under that Act was directly contrary to the previous rule The previous rule allowed 
sosetofl, 0 65 r 14, says that a act off may be allowed The result is that in England 
the Courts under 0 63 r 14 exercise now in matters of set off the discretion which was 
taken away by tho General Rules of 1832 (*) 

See 111 of the Co Ic of 187' prosided that (he Court may pronounce a final ju Igmcnt 
in tho same suit both on the original and on the cross claim but it not affect the hen 
upon the amount decree 1 of any pleader m respect of the costs payable to him un lor tho 
decree This provision was repro iuced in sec 111 of the Code of 1882 and it is repro 
duced m the present rule also It is clear from the language of this rule that the Courts 
of this country have no discretion in the matter of a solicitor s lien m cases falling within 
this rule 


A solicitor has at common law a lien for his costa over property recovered or 
preserved or the proceeds of any judgments ob ainedfortho client by his exertions (a) 
The hen attaches to property of every description such as for instance money payable 
to the client under a judgment including costs ordered to bo paid to the client or the 
proceeds of an execution in tho hands of a Sheriff money paid into Court whether as 
recuritj for costs or by way of defence, or otherwise and money received by way of 
compromise (li) The hen does not extend to general costs for all business done by a 
solicitor for his client but only to costs of the amt in which the property has been acquired 
or preserved by his exertions (e) \\ here there are assets of a partnership in the hands 


(0 Iz fxirit PfUy £1 Ch Tl <9 50« 

507 HUerofl t case (ISS ) SI Ch I> 5 9 
5J3 Camaj* Ai/i/'ly Afofxaltm la Tt 
(IH-'IISTCh D 3 

(k) Alinifd<il)a4 Ainnre and IVy C» T 

lahhmuhantar (1»U0) 30 Jlom I-3 
1»< 

(r) VfhrCkandv 1 mruwr A<iii> (I9IS) rual 
nec no eS p S 5 "Si C 9“5 
(e) AtlKanc* liont \ itohnn lat S lah 

IOj lot I C *« ( 2 )A L " S 
U) S'ce'/ilicri \elumal ISani of Itidta llt9 i 
19 Cal 14« 

(jr) PndUpkatty LftHiiSo s)(i9ioiscti laa 


tl) r»vlv CupjifT tl915> " k B 147 K* 149 
ISO 

(a) parfe J/orriatm (IRRO) L R 4 Q B 1S3 
ISS Btuzmv BaUand il»39) 4 Mj- &C 
R 354 IJtodrt V Sodom (I&sC) 31 Cb 
l> 1S5 

(S) JVsSr* Dttvab/uit (t Co V Jttha Per)i d; Co 
(19 -) 51 Bom S55 105 I C 5S3 (27) 
A II 54" UaLbury vol Sfi ■ 1343 
p 0 I 

(O Ai'Siaa'utv FarAiAram (I92A) 5" Bom S3« 
IDS I C -05 ( ’8)A B I(W \aroyana 
tv«mi V CAct^poZaf (1910) 33 Had 255 
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of a rcctifcr appointoif la a partnership auit tho solicitors engaged in that suit are en 
titled to a lien on tho«o as«ots in priority to the creditors of tlio partnership But a 
solicitor B lion does not prevail against tho claim of a inortgageo nho advances money to 
the client to enable him to pay off prior encanibrances on the property in suit (d) 

It Is to bo borne m mind that thosolicilors lien in the High Courts of India Is 
governed OTcIusivcly by the law prevailing m I nglish Courts lieforo tho passing of 23 
and 24 \ict cli 127 by which that lien was very much extended (e) At common law 
a solicitor had no licri on rtalUj Lien on reilt) was first conferred by tho above statute 
The High Court of Calcutta lias held that in India an attorney is entitled to a lien on 
immovable propertj recovered for hia client in Ihoauit (/} Tho High Court of Bombay 
has held oChennso (g) and this view seems to bo correct 

A solicitor s lien for his costs extends to all the moneys of his client vkick are lying 
in Court It makes no difference that tho moneys are brought into Court by attachment 
at the instance of a decree holder The lien, however, does not exist w hen moneys are 
once distributed to the creditors of tho client So long as tho moneys are in Court the 
Court has powTir to direct payment to tho solicitor of his costs out of the moneys (A) A 
obtains a decree against B CwLo has obtainedatfccree against A attaches the amount 
of the decree obtained by A against B in B a hands A a attorney is entitled to a lien for 
his costs on tho aum so attached but the only order that can be made in such a case is 
an order to the defendant not to ptj the sum attached to any one without notice to the 
attomev (t) A solicitor s lien does not entitle him to a set off against a general balance 
of an account due b} him (il) 

Parties to an action may eompromiss without the intervention of the solicitor but 
there must be no intention to deprive the solicitor of bis charges and the Courts wvU 
exercise its eguitablc interference to enable a solicitor to proceed in tho action lot bis 
costs though no notice of his lien has been given lo cases where it ismado out that there 
is an intention to cheat the solicitor, but unless there has been notice or collusion the 


Unfair to any of the parties or compel the Courts to go into complicated questions ot tact, 
cspec ally when charges of fraud or collusion are made or where a solicitor has deliber 
ately taken additional fresh security for the purpose of eecuriog his costs and has not 
relied on bis Jicn under the summary jurisdiction In such a case the Court will refer 
the solicitor to a regular suit 


opposite party of such costs Thus a case where tho original client was dead and it 
appeared that his legal representatives were not men of substance and that they were 
unable to pay was held by the High Court of Calcutta to bo a proper one for the Court 
in the exercise of its discretion to mike a direct order for payment of costa to tho solicitor 
by the opposite party (f) 


(<t) 


(j) 

<W 


Harnan A Co (1933) Co 1 
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By a decree ix»<iscd m a suit for redemption of a mortcige brought bj A agninst D. 
A IS directeil to pay the mortgage debt to It, but li is directed to paj to A the cost* of 
the suit Tl\o High Court of CaVeutti hcl I that the suit being one lor leilcmption, H s 
attomej is not entitled to a lien for his costs on the whole of the mortgage monej, but 
to the mortgage money Jtss the co«ta payable bj fi to /I, which co«ts A is entitled to *ct 
off against the mortgage monej (m) See 0 20, r 10, and 0 21, r 19 

It has been held by the Ilish Court of Calcutta tluat where /I obtains a decree against 
iJ for Its. 1,451, and B subscquenllj oblainsa decree against A for Its I 000 A is cn 
titled to have satisfaction of C s decree entered, notwitlistanding the lien of B s attorney 
for his costs Reliance was placed in the judgment on the fact that B s attorney had 
not stated that there was no chance of recovering Ins costs from his client [B] and that 
the decree which B had against A was the onlj propertj out of which his claim could bo 
satisfied (n) This case was approved bj the Bombo> High Court m a case where it was 
held that an attomej s lien shouldnot prevail over the rights of the parties themselves 
and that in India it was a matter of discretion wbctlior an attorney a hen should or should 
notmtercepta set off between thepartiea(o) But in a case where a petitioning creditor 
was indebted to the insolvent for costs it was Veld tliat the attorney s lien for such costs 
prevails over tbs petitioning creditors right to net off such costs against tho debt due 
to him by tho insolvent (p) Again it has been held that a solicitor a hen for costs pre 
Tads over the claim of an attaching creditor (?) 

Appg&l,— Unless tb» whole suit is disposed of, an appeal docs not ho from an order 
disposing of a defendant s claim to set off made under this rule, even though the question 
as to that claim may have b^en tried as a preliminary issue Such an order is not a 
preliminary decree See 0 20, r 19 which ehowe tliat there should bo only one decree 
drawn up in a suit m which a set off is claimed (r) 

Res jQdICSta — A defendant is under no obligation to claim a set off His 
omission thoreforo, to do so do*s not preclude him from bringing a separate suit in 
respect thereof («) 

Counterclaim — ^Though the Code does not provide for counterelaim.s, thero is 
nothing to prevent a Court from treating tho counterclaim as a plaint m a cross suit, and 
hearing the two suits together, provided tho requisite court fee on tho counterclaim 
has been paid (0 


7, [iN ^ ew R. S. C., o. 20, r. 7.] Where the defendant 
relies upon several distinct grounds of 
on’erpa"*! defciicc OF sct-off foundcd upon separate 

and distinct facts, they shall be stated, as 
fat AS imy he, Sfcparately and ihsUnetly 

See notes to rule 1 above Compare O 7, r 8 


8. [iVcif] 

New ground o( dfffnce 


Any ground of defence uliicli has arisen 
after the institution of the suit or the 
presentation of a antten statement 


(r) '^*' 0 InJuTf 3lalifat.iitud3luu 
tlJ <IB1”» I""- •» - — 

1 C SCks 


s»»a Bya V 3ravnj Kyate (19'>4\ « 

JUog «-« SJI t (24, A \^ - 
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g of ft rcccncr appointed jn ft pirtnenhip smt, tho oolicitors onga^ed in that suit are cn 
titfed to ft lien on tho«o a«wts in ptiont> to tho creditors of the partnership But a 
solicitor 8 lien dors not prevail against tUo claim of ft luortgagco who ailvancea money to 
tho cffcnt to cnali/o him to pay off prior encumbrances on the propertj in suit (d) 

It IS to bo boriio In mind that theaolicitor’s Iicn in the High Courts of India h 
governed exclusively by the law prevailing in English Courts before the passing of 23 
undStticl ch 127 bj which that iicn was very rnuch extended (e) At common 
a solicitor had nO lien on realli/ Lien on renltj was first conferred by the above statute 
The High Court of Csieutta lifts held that m India an attorney n entitled to ft ben on 
immovaLlo propertj recovered for his client in the suit {/) The High Court of Bombay 
has hefd othervnho (5), and this view rectas to bo comet 

A solicitor a lien for Ins costs extends to all the monejsof hii rhent tehch art Jyi»7 
in Court ft inahoi no difference that the monejs are brought into Court by attachment 
at the instance of a decree holder The lien, however, does not exist when moneys are 
onco distributed to the creditors of the client So long as tlic moneja are m Court, iha 
Court has power to direct payment to (ho solicitor of hii costs out of the moneys fA) A 
obtains a decree against B C who has ob'ained a decree against 4 attaches the amount 
q 1 the decree obtained bjr \ against B in B a hands A a nttoriwy is entitled to a Uen {os 
Ills costs on the aum so attached, but the only order that ran bo made in such a ease « 
an order to the dcf« ndant not to piy the sum attached to any one without notice to the 
attom^j (0 A aolieitot e lien does not entitle him toft set off ftgftiDSt a general balance 
of an account due bj }um (il) 

Parties to an action maj corupromut without the interventioo of the solicitor but 
there must be no intonlion to dcpeivo the solicitor of hi? charges, and tho Courts will 
exercise Its equitable interference to enable a solicitor to proceed in the action for his 
costs, though no notice of hia lien has been given, m cases whero it is made out that there 
18 an intention to cheat tho solicitor , but unless there has been notice or collusion, the 
*o\itfitoi , il -thn client, hax comprocMscd, can look only to his client for his costa (,)) 

Although the High Courts possess ft summary jurisdiction to enforce a solicitor's lien 
upon the fruits of his exertion, it will not do so who/i the circumstances would mako it 
unfair to any of the pattwa or compel the Courts to go into complicated questions of fact, 
especially when charges of fraud or collusion are made or where a solicitor has dcliber 
atelj taken additional fresh security for tho purpose of eccurmg hia costs and has not 
reload on hia lien under the summary jurisdiction In such a case the Court will refer 
tho solicitor to a regular tuil (I) 

On an application by » solicitor made in a euit m which costs have been awarded to 
his client ftgiinat the opposite psrty, tho Court hfta jurisdiction to enforce, in a proper 
case the solicitor a lien by making a dire t order for payment to the solicitor by the 
opposite party of such coats Thus ft case where tho original client was dead and it 
appeared that his legal representatives were not men of subitance and that they were 
unable to pay, was held by the High Court of Calcutta to ha a proper one for tho Court 
intheexareiseofits discretion to make a direct order for payment of costa to the solicitor 
by the opposite party (I) 

C»1 111’ 

0 ) * - ’ 


tt) 


(di S^danand V (IS’S) 52Uoni 936 

109 I C 705 < 29) A n IO8 
(<) Jimatovv Jailtrton (18891 10 Bem 213 
(/) Aumar htiihna v Han Aaram (1916) 49 
U1 6‘8 33 1 C 708 

(j) Sfldiinanil v ParasAmm Bom 

(h) 


(0 

(>1) Damotijr Dam Horgan J Co (1933) 60 1 
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By a decree iw««e<l m a dint for redemption of a mortRigo brought by A against B, 
A 13 directed to pay the mortgage debt to JJ, but B w directed to pay to A the costs of 
the suit Tlio High Court of Calcutta held that the suit being one for redemption. B a 
attorney is not entitled to a lien for his costa on the whole of the mortgage money, but 
to the mortgage money fesi the costs payablo bj B to^, which coats A is entitled to set- 
off against the mortgage money (m) See O 20, r lO.andO 21, r 19 

It has been held by the High Court of CatcuttA tJiat srhero A obtains a decree against 
B for Rs and B subsequently obtainaa decree against A for Rs 1,000 A is cn 

titled to liave satisfaction of B s decree entcrwl, notwithstanding the hen of B s attorney 
for his costs Reliance was pliecsl in the judgment on the fact that B a attorney liad 
not stated that there was no chance of recovenng his costs from his client [B] and that 
the decree which B Ivad against A was the only property out of which his claim could bo 
satisfied (n) This case was approved by the Rombay High Court in a case where it was 
held that an attorney s hen should not prevail over the rights of the parties themselves 
and that in India it was a matter of discretion whetlier an attorney’s Iim should or should 
notinterccpt a set off between the parties (o) But in a case where a petitioning creditor 
was indebted to th" insolvent for costs it was fold that the attorney’s lien for such costs 
prevails over Ih^ petitioning creditor s right to set off such costs against the debt due 
to him by the insolvent (p) Again it has been held that a solicitor s hen for costs pre- 
vails over the claim of an attaching creditor (g) 

Appeal.->*UaIcas the whole suit is disposed of, an appeal does not he from an order 
duposing of a defendant a claim to ect off mtdo under this rule, even though the question 
as to th^t rlam may have b'-en tried as a prehmmary issue Such an order is not a 
preliminary decree See 0 30, r 19. which shows that there should be only one decree 
drawn up in a suit in winch a set off is claimed (r) 

Res Judicata, — A defendant is under no obligation to claim a set off Ills 
omission therefore, to do so do^s not procludo him from bringing a separate suit in 
respect thereof fs) 

Counterclaim — Tliough tho Cod© docs not provide for counterclaims, there is 
nothing to prevent a Court from treating Iho countercUim as a plaint in a cross suit, and 
hearing the two suits together, provided tho requisite court fee on the counterclaim 
has been paid (1) 


7. [iVeif. R. S, C., O. 20, r. 7.] Where the defendant 
relics upon several distinct grounds of 
on irparste gioumli loiiEdfo or set off founded upon separate 

and distinct facts, they shall be stated, as 
fat as may he, separately and dvatmetty. 

See notes to rule 1 above Compare O 7, r 8 


8. [iWif ] Any ground of defence which has ansen 
\ewv;toau<io<drt.E« institutiou of the suit or the 

presentation of a written statement 


(m) UnjnatS \ Ja^trmath (I8'9) 4 C«I 742 
(b) " ' 

(9) ' ' . 

tr) - 

(f) ‘ . 


(I) Siva Bya t ifavitj Kyaie Shvn (1924) 2 
lung 2*6,82 1 C 721. (24) A It 316 
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claiming a set-off may be raised by the defendant or plain- 
tiff, as the case may be, in his witten statement. 


See r 0 below 


9, [S. 112.] No pleading subsequent to the written 
Subseiuent pleading* Statement of a defendant other than by 

way of defence to a set-off shall be 
presented except by the leave of the Court and upon such 
terms as the Court thinks fit, but the Court may at any time 
require a WTitten statement or additional written statement 
from any of the parties and fix a time for presenting the same. 

Additional written ststteinent —The additional written statement should not 
set up n totally new case or state ficts at direct tnriinee with the original written 
statement so as completely to chango the issuein the caie (k) Sec 0 <5, r 7, and notes. 

10 . [S 1 13.] "UTicrc any party from whom a ^v^itten 

statement is so required fails to present 
lalt« to preienl written the same within the time fixed by the 
•tatemeBt railed ter \jy tho Coiirt may pronoimcc judg- 

ment against him, or make such order in 
relation to the suit as it thinks fit. 

Decree against defendant where no written statement filed— This rule 

enables the Court to pronounce jud«!m>nt ngaiost the defendant on failure to file a written 
statement such as is ro<iuirccl by r 0 Failure to filca written statement m other casef 
does not coms within this rule (o), and the Coort cannot in those cases pass a decree 
against the defendant unless the ptamtiff prom his case (w) In a Bombay case the 
defendant was serred with a eummons which required him to file his written statement 
withm four weeks from thi date of service The date fived for ths hearing was 527th 
November 1907 The defendant failed to file his wnttea statement within four weeks 
It was held that the pbintiff was not entitled to apply for and obtain an ex parte decree 
before the returnable date of the summoas, namely. 27th November 1907 {*) 

Appeal — An appeal lies from an order under this rule pronouncing judgment 
against a party [O 43, r 1, cl (b)] 

ORDER IX. 

Appearance of Parties and Consequence of Non-appearance 
1 [S. 95.] On the day fixed in the summons for the 

defendant to appear and answer, the parties 
shall be m attendance at the Court-house 
in person or by their respective pleaders, 
and the siut shall then be heard unless the 
hearing is adjourned to a future day fixed by the Court. 


rirtlM to appf*r on <lav 
fixed In summons for 
defendant to appear and 


(«) D/mglai V CoWertor o/ Benartt (1851) 6 M 

(o) Sllo^nV'klnTinati (1928) 6 Rang 488 , I 
112 I 0 438 (28) A K 261 
(ur) non d. Co T Amren (1916) 43 Cal 1001 I 
1009 1010. 31 I C 235 , Aorindar I 


T (1928) 10 Lah L J 339 (28) 

A L 769 

m Dkirajiaty i/ornuiji (1906) 32 Ttom 634 
See also Javantilol v tiajnath (1913) 15 
Bom h B 126, 19 I C 97 
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2. [S. 97.] Where on the day so fixed it is found tlmt 

the summons has not been served upon the ’ 
.uSn’SiV'not VenM**"” defendant in consequence of the failure of 
fXrt * the plaintiff to pay the court-fee or postal 

charges (if any) cliargeable for such service, 
the Court may make an order that the suit be dismissed : 

P^o^'idcd that no such order shall be made although the 
summons has not been ser\’cd upon the defendant, if on the 
day fixed for him to appear and answer he attends in person 
or by agent when he is allowed to appear by agent. 

Defendant. — ^The expression “defendant” in this rule does not include the 
guardian ad litem of a minor defendant (y). 

Appeal — ^The order or dismissal under this rule is a form of dismissal for default 
It IS not a decree [s 2 (2)], and no appeal lies from »t. Tne plaintiQ s remedy is under 
r 4 of this Order (:] 

Revision —The Court has no power under this rule to dismiss the suit in a case 
where the pUintiff has paid the requisite Court fee. for the Bcmce of the summons, but 
the o£5ce does not issue the summons in tune If the Court dismisses the suit in such 
s. ca«e, the High Court has power to set aside the order in revision (a) 

3. [S. 98.] ^\^lere neither party appears when the suit 

spp2»* »'‘uu'“"to ‘“'be called on for licanng, the Court may 
dutntoiej *“ make an order that the suit be dismissed. 

Where neither party appears — A sues B and C A and C do not appear when 
the suit IS called on for hearing, Imt B appears The Court makes an order dismissing 
the suit As between A and B the order is one under r 8, so as to attract the applicxibilitv 
of r 0 But as between A and Ct the order is one under the present rule ao that r 4 
applies, and not r 9 (6) 

If the plaintiff appears on the date fixed for the h-aring, but the defendant does not 
appear, and the suit is dismissed owing to failure 00 the part of the plaintiff to adduce 
evidence in support of bis claim, the dismissal is on the ments and not under this 
rule (e) 

This rule does not apply after a prcliniiaary decree has been passed and a suit 
cannot be dismissed for default of appearance on an application for a final mortgage 
decree (J) 

" May maKe an order that the solt be dismissed-"— These words have been 
sub«tituteiHor the words ‘ the suit shall bodismissed ” [Code of 1882, s 93]tomakeit 

clear that the dismis^l Under this rule isnota decree, but an order Sees 2(2) 


(i) 
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rr^a % claiming a set-off may be raisetl by the deiendant or plain- 
tiff, as the case may be, in Iiis written statcraont. 

See r 9 below 

9, [S. 112.] No pleading subsequent to the written 
Sutscquent pleading. statcmcnt ot a defendant other than by 

way of defence to a set-off shall be 
presented except by the leave of the Court and upon such 
terms as the Court thinks fit, but the Court may at any time 
lequire a ^rritten statement or additional uTitten statement 
from any of the parties and fix a time for presenting the same. 

Additional written statement.— The additional written statement should not 
set up a totally new ells'* or state /acts at direct Tsrianee with the orjjjmal wjlten 
statement so as completely to change the issuein the case (h) See 0 0, r 7, and notes. 

10. [S 113.] 'Where any party from whom a written 

statement is so required fails fo present 
f»iu wrium the same irithin the time fixed by the 
coujr"* Court, the Court may pronounce judg- 

ment against him, or make such order in 
relation to the suit as it thinks fit. 

Decree against derendant where no written statement filed —This rule 

enables the Court to pronounce jud^mmtagamattb© defendant on failure to Ale a written 
statemont such as is required by r 9 Failure to file a written statement in other cases 
does not corns within this rule (f), and the Court cannot in those cases pass a decree 
against the defendant unless the plaiotiff proves his case (w) la a Bombay case the 
defendant was served with a summons which required him to file lus written statem»nt 
Within four weeks from tbs date of eervico The date fixed for ths hearmg was 27th 
November 1907 The defendant failed to file his written statem-nt within four weeks 
It was held that the plaintiff was not entitled toapplriorand obtain an er parte decree 
before the returnable date of the summons, nam»!y, 27th November 1007 (z) 

Appeal — An appeal lies from an order under this rule pronouncing judgm-nt 
against a party [O 43, r 1, cl (b)] 


ORDER IX. 

Appearance of Parlies and Consequence of Non-appearance. 

O. 9, r. 1 1 [S. 96.] On the day fixed in the summons for the 

defendant to appear and answer, the parties 
“ummonr mr shall be in attendance at the Court-house 
anlwe'^’"* ^ *^'’*“* pcrsou or by their respective pleaders, 

and the siut shall then he heard unless the 
hearing is adjourned to a futore day fixed by the Court. , 

(u) Doudai V CoUector of Benaret (tSSl) 5 M v Kino (1928) 10 Lah 1 J 839 ( 28) 

I A 271 290 ,,, -A L 769 

10 (») ^A»ra;IrtI V (1908) 82 Bom 631 

, . • ■ Sre n)fo Javantilat V Afl-malA (1913) 15 

‘“’I ■■ Bom L B 126,19 1 C 97 
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2. [S. 97.] AVhcre on the day so fixed it is found that ' 

the summons has not been served upon the 
tuSmOTr'not dofciidant iu consequence of the failure of 

* the plaintiff to pay the court-fee or postal 
charges (if any) chargeable for such service, 
the Court may make an order that the suit be dismissed : 

ProMded that no such order shall be made although the 
summons has not been ser\'cd upon the defendant, if on the 
day fixed for him to appear .and answer ho attends in person 
or by agent when he is allowed to appear by agent. 

Defendant — ^Tho cTpression “ defendant ” m this rule does not include the 
guardian ad litem of a minor defendant (y). 

App6&l — order or dismissal under this rule is a form of dismissal for default 
It IS not a decree [s 2 (2)], and no appeal lies from it Tho plaintiQ s remedy is under 
r 4 of this Order (s) 

Revision —The Court has no power under this rule to dismiss the suit in a case 
where the plaintiff has paid tho requisite Court fee, for the service of the summons, hut 
the office does not issue the summons in time If the Court dismisses the suit in such 
a case, the High Court has power to set aside the order in revision (a) 

3. [S. 98.] Where neither party appears when the smt 

• called on for hearing, the Court may 

diiniuied *“ * * make an order that the suit bo dismissed 

Where neither party appears —A sues D and C A and C do not appear when 
the suit IS called on for hearing, but B appears The Court makes an order dismissing 
thesuit As betueen A and fi the orderisoneundcrr 8, loastoattract the applicability 
of r 9 But as between A and C, tho order is ono under tho present rule so that r 4 
applies, and not r 9 (6) 


rule (e) 

This rule does not apply after a preliminary derree has been passed and a suit 
cannot be dismissed for default of apprarance on an application for a final mortgage 
decree (d) 

“ May make an order that the suit be dismissed ” — Theso words have been 
substituted lor the words "tho suit shah be dismissed" [Code of 1882, s 98] to make it 
clear that tho disouasat under this rule is not a decree, but an order Sec a. 2 (2) 

(y) Cojtnd J/tiAammad (1912) PuoJ 

it) 

^ («) 1 
( 6 ) 
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O. 9, 
rr.4, 5 


4 . [ 99. ] "WhcTc a suit is dismissed under rule 2 or 

pi.ht.,T Mns i,«h ‘I*? plaintifl may (subject to the law 

limitation) bring a fresb suit or lie may 
apply for an order to set the dismissal 
aside, and if he satisfies the Court tliat there was sufficient 
cause for his not paying the court-fee and postal charges (if 
any) requited ■within the time fixed before the issue of the 
summons, or for his non-appearance, as tlic case may be, the 
Court shall make an order setting aside tlie dismissal and shall 
appoint a day for proceeding with the suit. 

Sofiiclent exense for plalntlfTs non-appearance.— A bona fiJe mnuke which is 

not unrcasonahle is a sufticient excuse withm the meinin^ of this rule (e) If the order 
ol dismiMxal u net aside, the defendant is entilleJ to notice of the date fixed for the 
heanng of the suit (el) 

InterloCOtory orders — When th© suit Hre«toreil, allmterlocutonr ortlers are aLo 
restored in the absence oI aomelhing expressly apptinng to the enntrarj (e2) 

Whether this rale applies to proceedings In execntlon — Sec notes to 
r 0 below under the aam- head 

5, [S. 99A.] (I) Wlierc, after a summons has been 

issued to the defendant, or to one of 
several defendants, and returned unserved, 
the plaintiff fails, for a period of three 
months from the date of tlie return made 
to the Court by the officer ordinarily 
certifying to the Court returns made by the ser\*ing officers, 
to apply for the issue of a fresli summons the Court 
shall make an order that the suit be dismissed as against such 
defendant, unless the plaintiff has witliin the said period 
satisfied the Court that — 

(a) he has failed after using liis best endeavours to 
discover the residence of the defendant who has 
not been ser\'ed, or 

(b) Bueb defendant is avoiding service of process, or 

(c) there is any other sufficient cause for extending the 
time, 

in wliich case the Court may extend the time for making such 
application for such period as it thinks fit. 

(2) In such case the plaintiff may (subject to the law of 
limitation) bring a fresli siut. f 


Punlual of <UU whtre 
pblotifl a{t«r lumtnofii 
rcturenl uoifncil (alii 
for three nontlii to apph 
for fre>h (usinont 


(«I) il<Jl's\a V Smrin ( 1910 ) <3 W 1001 

1009 1010. 34 1 C 233 , .Varwaur ii"J» * 


034 145 I C S04 (33>A 4 522 , , 

Horn L 11 120, 19 r C 97. 
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Amendment of sub rule (l) — Subnilf (l) was substituted for the orijtinal 
sub rule bj Act 24 of J')20 tlio mntcnal chanj'es being tho sibstitution of three 
months for onejeir,’ shall nwhe an order for may make an order and tho 
addition of cl (c) 


return made by the sernnj oJ?i«r or from the date of return nude by the ojfcer ichost duty 
1/ IS fo etrUjyto tht Court rtturns tnadthjthtatrtinyoffct* It was held that the period was 
to be calculated from th* date of return ma la bj the latter officer and not that made by 
the senmg officer (/) Tlu \ior«ls italicized above were added to give effect to that 
decioion The procedure is this after tho writ of summons is issued it is delivered 
to an officer of the Court for service on the defendant The officer then delivers tho 
summons to the serving officer nhoso duty it is to serve summonses After effecting 
service the serving officer his to endorsa on tho original summons a return seating 
the manner in which tho summons was s^rvci! If for any reason the summons cannot 
be served upon the defendant the serving officer has to nuke a return to that effect 
This return istoun/eMijBerf by tho officer to whom the summons was delivered by 
the Court and the summons is then returned bv him to the Court It is from the 
date of the aunlera^ynaturt tlut the period of three months is to be calculated and not 
from the date of the return made by the serving officer 

• Make an order that the suit be dismissed — The«c words were substituted 
in the Code of I'lQS for the words may dismiss Ibc suit which occurred ms DO A of 
the Code of lSff2 in order to mil c It cl ar that a dismissal under this rule is not a 
decree but an order See s J (21 

Appeals —This rule does not np| l> to appeals (y) 


6. [S. 100] 

Procedure «hrn only 
pla otift apjieari 


(1) Where the plaintiff appears and tho 
defendant does not appear when tho suit 
IS called on for Leanng then — 


(a) If it IS pro\ed that the summons 
t\as duly served, the Court may proceed 
ex parte , 


(b) if it IS not proved that the summons was duly 
served, the Court shall direct a second 
a lummons not duly summoiis to be issucd aud served on the 
defendant , 


(c) if it IS proved that the summons vvas served on 
the defendant, but not m sufficient time 
!)u??ot’in*du’^ Urn' to cniblc him to appear and answer on the 

day fixed in the summons the Court shall 
postpone the hearing of the suit to a future day to be fixed by 
tlic Court, and shall direct notice of such day to be given to 
the defendant 


jWi<f(lK«9) 1$ Horn »(» t 
/’f'wni (1V°9) llom el^ 100 I 


I C • 1 { ‘r) i B 63 
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(2) ^V}leTe it is owing to the plaintiff’s default that the 
Biunmons v.as not dulj sen-cd or was not served in sufficient 
time, the Court shall order the plaintiff to pay the costs 
occasioned by the postponement. 

Ex parte decree — if tho defendant does not appear, and jt is proved thst tbe 
Bummon? mob dulv aerred upon inn, tto Court nity proceed ex portc If the p’atnfiff 
maXes out a prima faeic caae, th® Court may pass a decree for the pUintiS 
H the plaintiff fnih to miXe out a prims faoe cis". tho Court may di«mi'’9 the 
plaintiff s suit Every Judee in dealing with an ex pirie case should take good care to 
sea that the plaintiff b ease is at least prinu facie proved The mere absence of the 
defendant docs not of itself justify the preBumption f hit the plafnfiff 6 case is true (AJ 
Tlic Court has no jurisdiction to pass an ex parte decree without any evidence being 
giren by or on behalf of the plaintiff and the provision? of 0 8, r 10, only opplj 
when the Court lias under O 8, r \ required the defendant to fife a written slate 
roent (jJ Tl»c Court has do power to pass an ex parte decree btfare the returnable 
date mentioned in the xuininonB (1) 

Ex parSfi d€cr<€ for amcont In ciceas of sam acfaaily das — if the piamtiif 

obtains an ex parte decree for a sum in excess of that which is due to him, the 
defendant is entitled ex debito justitae t«> have such decree set aside 0) except where 
the error was due to an aceideotal slip vritbin the mraning of « 152 in which ca»e the 
Court may on the pKintiff a appliration allow the decree to be emended by reducing it 
to the proper amount (m) 

Subseqoeat appearance of defendant pending salt —v ben a defendant files 
& written stateojent but does not appear on the day fixed for the bearing and it is in 
consequence declared ex parte, he ahould not l» pretludcd from appearing at a later 
stage of the suit while it le still pending , bo should be allowed to come in at the stage 
which the suit has res “bed (n) 

“ Appears. — As to the meaning of the ivurd ' appears,' see note to r 9 below, 

‘ Appearance 

Remedies open to a defendant In ibe case of &□ ex parte decree— 5ee 

note tor 13 below, remedies in ca'* of « parte decree “ 

7. [5. lOK] ^Micrc the Coturt has adjourned the hearing 
of the “^uit cx parte, and the defendant, at 
procttiure Mhwe dcfenii or befoFO such hoaung, appears and assigns 

ant ajipfsr# m day ot , " 

aajoun,* iicflriBe «nj Pond caiise lor Dis pTcvjous non-appear- 

aliens eood cause for o , ^ . 

i«nou» non arrearance anco, Jie may, upoii such terms as the Court 
directs as to costs or otherwise, be heard m 
answ er to the suit as if lie had appeared on the day fixed for 
his appearance 

This rule was applied in the andermentioned case (»} 

W) J 


(.) Io.«4 Co V Sfrfrm(m6>#S cal ICOl W 
I C 235 

in on > /lanrpann (!S28) t Kane SM 
11- f C ISB r-BJA B SM 
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8. [S. 102.] Where the defendant appears and tlie < 
plaintiff docs not appear \\hen the suit is 
•nt called on for hearing, the Court shall make 

an order that the suit be dismissed, unless 
the defendant admits the claim, or part thereof, in which case 
the Court shall pass a decree against the defendant upon such 
admission and, ^\hero part only of the claim has been admitted, 
shall dismiss the suit so far as it relates to the remainder. 

Where defendant only appears.— H neither Jiartj appears on the day fixed for 
tho hearing of the suit, the procedure laid donTi in r 3 is to be followed If the plrintifl 
appears and tho defendant does not appear, tho procedure laid down m r C is to be 
followed If tho defendant appears end the plaintiff docs not appear, the procedure laid 
do^vn m the present rule is to le followed All that a defendant is entitled to under 
this rule 13 to hare the plaintiff a suit dismissed He is not entitled to call any evidence, 
even though it be to dispro\e ebarges of fraud or tho liLo that may have been made 
against bun m the plauit (p) 

If the plaintiff does not appear.— See notes to r. 0 below, “Appeer- 
fnee" This rule does not apply to the cese of non apperronce by reason of death, 
Uhcre a sole pIsintiS dies before the hearing of a suit, and the suit is cbsmissed for non 
appearance under this rule, the fact of his death not being known to the Court, there is 
inherent jurisdiction in the Court under see IGI to set asido the dismissal, and thus rectify 
tho mistake which has been inadvertently made It is then for the legal represcntrtire 
of the plaintiff to apply to be brought on the record under 0 22, r 3 (y) Similarly 
the rule does not apply if the plaintiff has been adjudged insolvent before the hearing, 
for there is no pcr«on on the record who hrs any right or duty to appear , and the Court 
should not dismiss tho suit, but should, under O 2i, r 8, fix a time within which the 
Official Assignee maj decide to continue the suit(r) Where on the day fixed for hearing 
the plaintiff docs not appear and the defendant appears but applies for time, end 
the Court dismi^^es the suit for default, the order falls under this rule and not under 
r 4 above (s) 

More plaintiffs than one. — ^This rule provides for the case where a single 
plaintiff, or all the plaintiffs if there are more than one, do not appear Rule 10 proMiles 
for a ct.«e where there are more plaintiffs than one and one or more of them appear and 
others do not appear (f) 

More defendants than one. — If there are several defendants of whom one 
appears, the suit will be dismi««<>d against the defendant who appears under 0. 0, r. 8, 
and tbs plaintiff will under O 9, r 9, be precluded from bnoging a fre«h suit against 
him But as ag8in<t the defendants who have not appeared the dismissal will be under 
O 9, r. 3, and the plaintiff will nnder O 9. r 4, be at hbertj to bring a fresh suit 
against them (u) 

Remedies In case of dismissal under this rale.— See notes to r 9 below 
* Remedies m ca«« of di«mi««al under rule 8 *' 

*S1 ( 27) A C 76 

(•} I • 


(r) " 
(t) 
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9, " Tbe Court shall make an order that the suit be dismissed Tbe«e 

Tt» 9, 9 "ords have been substituted for the words “ the Court shall dwmi«s the suit ” [Code of 
1682, B 102] An order of dismiaeal under this rule for dofauft of plaintiff s appearance is 
not a decree, and is not therefore appealable Sec see 2 (2) (b), and notes “Order of 
dismissal for default," on p 11 abo\e. 


9, [S. 103.] ( 1 ) Where a suit is wholly or partly 
dismissed under rule 8, the plaintiff shall 
I)} default Lan fie<)/eult ho precluded from bringing a fresh suit 
in respect of the same cause of action. 
But he may apply for an order to set the dismissal aside, and 
if he satisfies the Court that there was sufficient cause for his 
non-appearance when the suit was called on for hearing, the 
Court shall make an order setting aside the dismissal upon sucli 
terms as to costs or otherwise as it thinks fit, and shall 
appoint a day for proceeding with the suit. 


(2) No order shall be made under this rule unless notice 
of the application has been served on the opposite party 

Remedies m case of dismissal ander role e— A plaintiff, whose suit » dwnjissed 
under r 8 for default of appearance on the day ftxed for tlio beanns:, cannot appeal from 
the order of dismusnl, as such an order is not a decree [s 2, cl (2), eub el (b)J , but he 
may— 

(1) apply for a review of the order under O 47, r 1 (i) 5 tho«sh tbe High Court 
of Bombay (uj has held that since the decision of the IMvy Council m Chajju Bam r 
Niki (*) a plaintiff who«e euit has been dismissed under r 8 hae no remedy by way 
of review Or he may — 

(2) apply under this rule for an order to set aside the order ol dismissal 

He M entitled to apply for a review without a previous application to set aside the 
dismissal under this rule (y) The period of limitation for an application for a renew 
of the order is 10 dajs from the date of the order in the case of an order made by tbe 
Provincial Court ol Small Causes, 20 days from the dale of the order m fie ease of an 
order made by any of the Chartered High Courts in the exercise of its original jurisdic- 
tion, and 90 ^ys from the date of the order m other ca'cs (*) The period of llmita 
tion for an application under this section is 30 days from the date of the dismissal of 
the suit (a). 


The first remedy is open to sny ptamtiff wlioae suit has been dismissed, uhateter tie 
ground cf dismissal tnay be, whether it is disouased for default of appearance at the 
hearing or on the merits after a bearing But the second remedy, that is, the remedy 
provided by this rule, can only bo availed of by a plaintiff who doee not appear at the 
hearing and the suit is dismissed for default of appearance under r 8 above The 
remedy given by this rule 13 not open to a plaintiff whose suit is dismiosed on any ground 
other than default of appearance. Hence if a plamtiff's suit is dismissed on his failure to 


(r) 


Uraltatlon Aft, leos, bch I. arts 


1 . 102 

103 , 
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D3tabli<ih hi3 case by reason of non allendanee of Xu ui{fl<Uf3(6)or for tcnnl of tiuhncr (r), C 
the djsmi'isal n not one under r 8, and ho cannot therefore o\ail himself of tho remedy 
provided by this rule 

There is a conflict of decisions uhether if a plaintiC does not apply under this 
rule mthin the 30 dajs allowed by law, ho « entitled to apply for a review under 0 47. 
r 1, after tho evpiration of that penod The Patna High Court has held [d), following 
an earlier decision of the Calcutta High Court {«), that ho is not , on tho other hand, 
the Calcutta High Court has held in a later case tliat he is (/) The ground of tho 
Patna decision is that to allow a review in such a case nould be an evasion of the rule 
of limitation Sec note below “ Limitation *’ 

“ Appearance.” — A plamtift or & defendant will be deemed to have ” appeared ” 
on the day fised for the hearing of the suit, if he appears — 

(I) in person, or 

(3) by a pleader either himself duly instructed and able to answer all matenal 
questions relating to the suit or accompanied by some person able to answer 
such questions [O B, t I, sub r (2)) 

First, at rtgfirds Apptaranee of n party in person —The m»re presence of a parly in 
Court at ths hearing is suRleient to constitute ** app-^aranc^ ” within the meaning of 
this Order It does not matter for what purpose he appears or what action be takes on 
the appearance A plaintilT appearing and applying for an adjournment on the ground 
that his witnesses are not present will be deemed to have appeared If the applies 
tion IS refused, and the suit is dismissed owing to hts inability to establish his case in 
the absence of witnesses, the dismi'sal is nut one under r 8 for the plaintiff dtl appear, 
and he cannot therefore avoil himself of the prosisions of this rule (j) Similarly a 
defendant appearing and applying for an adjournment on the ground that he had no 
time to prepare his case, will bo iliemed to have appeared ’ If the application is 
refused, and a decree is pissed against him ouing to his unpreparednesi to defend the suit 
the decree is not ex parte under r C, for he did appear and he cannot therefore avail 
himself of the provisions of r 13 below (X) 

Next, as reyarde Appearance of a parly by a pleader — Different considerations arwe 
when a party is represented by a pleader Appeoranee by a pleader within the mean 
mg of this Order does not, like appearance by a part} in person mean mere presence 
in Court, it means appearance by a pleader duly instructed and able to answer all 
material questions relating to the suit or by a pleader accompanied by some person 
able to answer all euch questions” (O 5, r 1 ] H*ace a party cannot be said to 
“appear” bj a pleader, if the pleader appears at the hearing and states that though 
he has Hied his sakalatnama, he has not recrired any instructions from his client with 
regard to the ca*e, ond that he is therefore unable to go on with the suit (i) Similarly 
a party cannot be said to ” appear ’ by a pleader if the pleader has no instructions other 
than to appt\ for an adjournment, and, on the adjournment being refused, withdraws 

(4) Mahemfdt Jh Bali* (Ig'S) 5 Atl JI C («) 

71 M) 

(r) itarrirts 5ri.iAar(l«.-.S)|;0il sas <i) 

(4) Dfod’P X Copal Stnjh (ISIO) 1 P»t 

1- J 51* as I t, SS ^ • 

(a) XttlaiT i. \\ \ jia , 

(/) LnM rO/l Scraia I Pampal (IBItl 10 C 
W N CIS 15 ( 554 lull mine lUii 

.Saminv ananrs .0 Cal 5*3 | 
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O. 9, r, 9 suit, staling that ho has no further instructions to go on nitb the suit (j) 

In neither ca^c can it lie said that the parti appeared hi a pleader dulj tnstrtteitd 
and able fo ansiier all maiertol quealioM relatinj to the tutl IJut wlmt if the part) him 
self 13 aUo present in person in Court at the time } According to the Jladras (I) and 
I’atna (f) and Calcutta (»w) High Oiurla, it roakei no difTercnte that the part) himself 
i-i p esenl in Court for mere physical appearance does not constitute “app'“arance ” 
According to the Bomba) High Court, lie must be deemed to haie ‘ appeared,” the 
reason giien being that if the pleader is not dulv instructed to answer material questions, 
the Court may, under O 10 r l.askquestionsnlating to the suit to the party lumself and 
ma) examine his witnesses (a) 

A pleader appears at the hearing on behalf of a plainti^ and applies for an adjourn 
ment on the ground that he had no time to prepare hira«elf with the case or on the 
ground that the papers being left with hia senior he could not proceed with the ca«e 
The application is refused and the pleader being unable to go on with the case, the 
suit IS dismissed Can it be eaid under these circumstances that the plaintiff appeared 
by a pleader f It has been held in tlie undermentioned ca«es that the plaintiff must be 
held to have appeared by a pleader, and that the order of dismissal could not therefore 
be said to be one made under r 8 so as to entitle the plaintiff to sppl) under this role (o) 

“Suit — An application under «ec 158 of the Bengal Tenancy Act, 188o is not a 
‘ suit within the meaning of r 8 or this rule (p) 

Fresh suit In respect of the same cause of action— If the plaintiff 
fads to appear, and the suit is ui consequence dismissed under r 8 the dismissal 
does not operate as res judicata {q) In such a ca«e, howerer the plaintiff is precluded 
by lh\e mU from bringing a fresh suit in respect of the same cause of action 
Thus if A sues D for damages for breach of a contract, and the suit is dismissed 
for default ol As appearance, A cannot bring a fresh suit to reeoter damages for breach 
of the same contract A s only remed) in euch a case is to apply for a renew, or to 
apply under this rule for an order to set aside the dismissal But if the cause of action 
m the subsequent suit is different ftom that in the first suit, the subsequent suit will not 
be barred under this rule Thus the dismissal for default of a suit bya reversioner against 
a Hindu widow for an injunction to restrain her frem waling o ofl of immovable pro 
perty inherited b) ber from her husband is no bar to a subsequent suit by the same 
plamtifi against the widow for a declaration that a gxjt of the property tnatfe by the 
widow after the first suit is inoperative (r) Similarly if A sues J3 for the rent of 
certain lands and the suit is dismissed for default of A'a appearance under r 8 the 
dismissal does not operate as a bar to a suit by A against B for enhanced rent («) or for 


tt) 
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possession of tliP lands (0 For otbrr casrs m which it was held that the can'o of Q 
action m the subsequent suit was not the same as in the first suit, see cases cited in 
foot note (u) 

If the right of redemption has not hern extinguished the rule mil not applj to a 
suit for redemption (t) The Pruj Council case of S/iijnlar Balsh v Da^a Shanker (tr) 
seems to ha\e been decided on the hnglish rule that the dismissal of on action for re Jemp 
tion opetotes as a foreclosure 

This rule does not apply to a suit for partition The reason is that the right to 
enforce partition is a legal incident of a joint tenancy, and ns long as such tenancy sub 
eists any of the joint tenants may sue lor partition of the joint property (x) 

The dismissal under r 8 of a suit filed by the Voluntary Liquidator against a share 
holder for the recorery of money alleged to be due to the company is a bar to a subsequent 
application by the Official Liquidator to have the name of the defendant placed on the 
list of contributories in respect of tlie same claim (y) 

The rule does not apply when an application for probate is dismissed for 
default (*) nor when an adjudication order is annulled wider see 43 (l)pf the IVoMncial 
Insiihency Act, 1020 for default of appearance of the msolient on the day fixed for 
hearing las application for discharge (a) 

Fresh suit by plaintiff's asslgfnee — Does the dismissal of a suit under rule 8 
preclude an assignee of the plaintiff from suing on the same cau«c of action f This 
question was discussed in a I’atna case and ansneretl m the affirmatne , but the judg 
ment proceeded on the ground that the assignee had taken advantage of the procedure 
under ruIeO and had substituted himself on the record of plaintiff s appeal from an order 
rejecting plaintiff a application under rule 0 to set aside the «h'mis«al (b) 

Minor plalntlfT — A frc«h sou notwithstanding the provisions of this rule may 
1 0 instituted in re*pect of the same cause of action where tlie first suit was I rought 
I y a nest friend on behalf of a minor and was dismissed under r 8 for default of the 
next friend s appearance otciny to gross uunt of tare and dthgenee on hia part (e) See 
notes tor ISIelow, Ex parte decree against minor defendant 

Sufficient C&tise — M hat is sufficient cauw is m ea^h case a question of fact — 

(1) \ plaintiff left the Court house, believing that a part heard cose which preceded 
Ills case would occupy eomc time, he returned in about half an hour, and found that his 
suit had been called on and dismissed owing to his absence He then applied to set 
aside the order of dismissal Hell, refusing the application, that the alioie circum 
stances did not amount to sufficient cause for non oppcarance Vanilal t Oulam 
//ustiin(18S9)l3Bom 12 

(2) Where it was the duty of an attorney a clerk to examine every evening the 
Iioard for the next day , and to inform his master w hat cases m which he w as engaged as 
attorney were on the board for bcaruig and the clerk, neglecting his duty, did not 


(ii) TtfM ( o;»il V Taj ifahomfj (I# R) 7 r»| 
.!* 103 I C CIS (.ill S-J Mawna 
Hr Tm \ ifa Tin ( 19 . ) s }Uii~ 
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SnAd / rddi (19 6 ) 49 JIad 939 97 I 
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(«) lap tarn \ latal Din (19 0) 1 L«)) 
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53 Csl 578, 
bl (19 '4) 49 


W Sar 

td) VnapopataeKtrtar \ Chin 

5I«iJ 93o 97 I C •()« ( ... 

(6) Capx Ham v Tiakat JajanatS (19.9) 9 
l-»l 417 { .*9) A I 0»5 
<r) LaUa M 1 a>\ l^maandan (1)-9S) S3 O) 8 
t arianJat v (IS9S) 19 Horn 

571 5 7 //aamaatapa V Jini5a> (1900) 
21 Ibm 517 55. 
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O. X*. 9 suit, Btating th-it has no farther inslructions to go on with the suit (j) 

In neither cam; can it 1 e saitl that the part^ appeared In a pleader dulj ivstrufied 
on I able to anaxcer all mnltttol qxitations rtlaliH^ In the ttitf But w hat if the part} him 
sejf H also present in perbon in Court at tic time ? According to the Jfadras (I) and 
Fatna (1} and Calcutta (»ij High Cuiirta it maizes no difference that the party him'elf 
II present in Court for hiew, physical appearance dots mt constitute app"orance 
According to the Bombaj High Court he must Lc deemed to have appeared the 
reason giicn being that if the pleader is not <luh instructed to answer material questions 
theCourtmaj undcrO 10 r 1, asLiluefltionsrtfating to thesuit to tf epart} hiraselfand 
niaj examine his witncssis (n) 

A pleader appears at the hearing on behalf of n plain tiff and applies for an adjourn 
inent on the ground that be had no time to prepare himself with the case, or on the 
gri un 1 that the papers lieing left with his senior he could not proceed with the case 
The application is refused and the pleader being unable to go on with the case the 
BUit IS dismissed Can it be said under these circumstances that the plaintiff apptani 
by a pleader f It has been held in the undermentioned ca«es that the plaintiff must be 
held t-o have appeared by a pleader, and that the order of dismissal could not therefore 
be said to be one made under r 8 so as to entitle the plaintiff toappl} under this rule(o) 
‘Salt — An opplication under fee 158 of tbe Bengal Tenanej Act 1885 is not a 
nut within the meaning ol r Sor Ibis rule (p) 

Fresh suit In respect of the same cause of action — ff ti e piamtiff 
fails to appear ond the suit is in consequence dismissed under t 8 the dismissal 
does not operate as res ludicata (?) In such a case however the plaintiff is precluded 
by this rule from bnngmg a fresh suit iit respect of the same cause of action 
Thus if A sues £ for damages for bieach of a contract and the suit is dismissed 
' ‘ . _ - « e breach 

, or to 
f sctioil 

in the sub equent suit is rf ^erent trom tuat in tn« urst suit tue Buoscqueiii. suit mil not 
be barred under this rule Thus the dismissal for default of a suit b) a rea ersioner against 
a Hindu widow for an injunction to restrain her from rxaling a gift of immovable pro 
perty inherited by her from her husband is no bar to a subsequent suit by the same 
plaintiff against the widow for a declaration that a gift of the property made by the 
widow after the first suit is inoperative (r) Similarly if 4 sues li for the rent of 
certain lands and tbe suit is dismu*sed for default of 4 b appearance under r 8, the 
dismissal does not operate as a bar to a suit by A against B for enhanced rent (a) or for 
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f>os«fMion of tlie lands (0 For oUier cnsc* in which it was held that tho cause of 0 
action m the subsequent suit was not the eame as m the first suit see cases cited in 
foot note (u) 

If the right of redemption has not been extmcuished the rule n il] not appl} to a 
suit for redemption (c) The Privy Oonncil case of Shanlar Uaksh v Dtii/a S/innltr (w) 
seems to have been decided on the English t»le that thedi«mi«»al of an action for redemp- 
tion operates as a foreclosure 

This rule does not apply to a suit for partition The reason is that the right to 
enforce partition is a legal incident of a joint ienanc}, and as long as such fenancj sub 
sists anj of the joint tenants may sue for partition of the joint propert> (r) 

Tlie dismissal under r 8 of a suit filed hy the \oluntary Liquidator against a share 
holder for the recovery of money alleged to be due to tlie companj is a bar to a subsrt^uent 
application by the Official Liquidator to have the name of the defendant placed on the 
list of contributories in respect of the same claim (y) 

The role does not apply when an application for probate is dismissed for 
default ( 2 ) nor when an adjudication order IS annulled order sec 43 (l)of the Provincial 
Insolvency Act, 1920 for default of appearance of the insolvent on the day fixed for 
hearing hjs application for discharge («) 

Fresh suit hy plaintiff's assi^ee *— Does the dismissal of a suit under rule 6 
preclude an assignee of the plaintiff from suing on the same cause of action? This 
question was discussed m a Patna case and answered in the affirmative , but the judg 
ment proceeded on the ground that the assignee liad taken advantage of the procedure 
under ruleO and had substituted him«elf on the record of plaintiff a appeal from an order 
rejecting plauitiff a application under rule 0 to set aside the dismissal (6) 

Minor plSlntlS' — A fre«h suit notwithstanding the provisions of this rule may 
1 e instituted in respect of the same cause of action where the first suit was brought 
by a next friend on behalf of a minor and was dismissal under r 8 for default of the 
nest friend a appearance otcin^ to $r<M« want of care and ddigenee on hit port (e) See 
notes tor 13 below, Ex parte decree against minor defendant 

Sotffclent cnnS6 —What is suffieicnt cause is in each ease a question of fact — 


aside the order of dismissal //rid refusing the application, that tie above circum 
stances did not amount to sufficient cause for non appearance J/ani(a( v Clulam 
//iari>n(18S9)131ioni 12 


(2) Mhere it was the duty of an attorneys clerk to examine everj evening the 
board for the next daj ,and to inform his master what cases m which he was engaged as 
attornej were on the board for heanng, and the clerk, neglecting his duty, did not 
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57 I C 2.3 

(t) Caeiea v Javnaravan (19"6) 53 Cal 5“8, 
»s I C 3-5 ( 26) V t 105* 

(a) t mugopalarharwr > CAwnutat (19^®) 49 
lUd 935 9- I t -C® ( 28) A M 942 
U) Cvpi /am T PAatwr JayarnalA (1929) 9 
lit 417 ( .“9) A P 685 
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r. 9 inform tlie master, ami no ono appearing for the plaiotiH.tbe suit was clismi'scd, it stas 
held that the absence nos caused by a bona Ode mistokc, and the suit was restored on 
pajraorit by the attorney of the costs of the hwiting . TAs Onentol CoTporation v. TA* 
jj/ercanti/e Corporation, L/l. (!S6G) 2 B II C. 207. 

(1) In two cases the High Court of Bombay said that the rule of practice to be 
observed in the subordinato Courts in the Bombay Presidency is that when a party 
arrives late before the Judge, and finds that hn suit has been dismissed before his arrival, 
ho IS entitled to have his suit restored, though there may bo no “ sufficient cause’ for 
his late arrival, on jiajment of such costs as may have been incurred by reason of his 
default by the defendant CAAo*«fal v jlmbnfaf (1025) 27 Bom L 11. fi85, 89 1 C. 225, 
(23)AIi 423 . SorobjM . itomjifoHl924) 2G Bom LR 321, 80 I C 237, (’24) A B 392 
In a later case it was held that there was no such hard and fast rule, and that the Court 
had a discretion m each caso to deal with the matter . Currtinhhoij v Moo4 (1029) 31 
Bom Lit 408, 117 1 C GDI, (’29) A B 250 

(4) A litigant should not be deprived of a hearing unless there has been something 
equivalent to misconduct or gross negligence on his part i-lrwnflcAo/o v. Subhnramiak 
(1923) 40 JIad GO, 63, G8 I C 971, (’23) A M 63 (delay caused by inevitable accident] 
As to negligence of pleader sec the undermentioned cose {d) 

laherent power to restore snlt dismissed for default— It has been LeM by 
the High Courts of Allahabad («), Bombay (/), and Rangoon (y) that this rule does not 
takeaway the inherent power of a Churt to restore a suit dismissed for default, tf there bo 
a just and reasonable cause for restoring it, even if no “suDicicnt cause ’ is shown within 
the meaning of this rule for the pUintifl e non appearance Thus where a case was called 
on at 12 o'clock, and tho plamtifl’e pleader being under the impression that the case 
would be taken up at 2 o'clock was engaged in other cases in other Courts, and the 
plaintiff himself was waiting m his pleader's room and the suit was dismissed for default 
of appearance, it was held that though there was no “ sufficient cause" for non appear 
ance within the meaning ol this rule, the case was one m which the Court should 
in the exercise of its inherent powers restore the suit to the file (A) Similarly 
where a plaintiff believing that his case which was fourteenth on the list would 
not be reached immediately did not attend the Court, but went to bring his principal 


the meaning of this section, the Court had mhereat power to restore the suit having 
regard to the special facta of the case (») 


Appeal.— An appeal lies under 0.43, r.l (c), from on order rtjeclmg an opplica- 
tion (m a case open to appeal) made under this rule, but no appeal lies from an order 
granli-ng the apphcation if) As legards aw order rejecting an application, to set aside 
the dismissal of a suit made by a single Judge silting on the original side of the High 
Court, It has been held by the High Court of Calcutta that it is appealable not only 
under O 43, r. 1 (c), but also as a •' •* «-*•»- _ *i. » . r. 

Patent (1) , bat that an order gi 

O 43, r.l (c), or as a “judgment” 


Abdvl AtiS ^ The rviijab Aatumal Bant, 
Ltd (1929) 10 lah 5TO, 114 IC 70. 
( 29) A 1. 96 ^ 


U) 

(7) ■ 


ft) • 
(rt ■ 
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an application to restore a suit di»miased under this rule is open to revision, but in a cn«o Q. 
nhcre the order was on terms that the plaintiff shall paj the defendant s costs and the 
defendant adopted the order by accepting payment or costs it nas held that be was 
precluded from attacking it (in) 

M here an application is made by ft plaintiff under this rule, but the apphealxon is 
dismis«ed/orde/aaff, no appeal lies from the order of dismissal (n) 


Revision — if there is no eufficient cau«e for setting aside the dismissal, the Court 
cannot do as a matter of grace because it involves a heavy claim and if it docs ao.tbe 
High Court smU set aside the order in revision, even though the suit has been tried and 
decreed (o) A suit cannot be dismissed after a preliminary decree has been passed , 
but if such an order is made and the application to restore the suit is rejected the order 
of rejection is subject to revision (p) 


Whether this rule nppUes to proceedings In execution —As has already been 
stated in the notes on see 141, the provisions of O 9 do not apply to proceedings in 
execution Therefore, if an application for execution is dismissed for default, it cannot 
be restored under this rule(j) It is competent, however, to the applicant to present a 
fresh application for execution (r) The High Court of Lahore has held that if an applica 
tion for execution is dismissed for default, the Court may restore it in the exercise of its 
inherent power under sec 151 of the Code («) Th* Allahabad High Court has also held 
that an. eae-ution application dismissed for default may be restored under the inherent 
power (si) A different view has been taken by the Ilight Courts of Patna and Madras (f) 
An application to sc^ a«ide a sate on the ground of irregularity under 0 21, r 00, is 
also a proceeding m cvecjtion and the provisions of this Order do not apple to it A, 
ajudgment debtor, vhose property is «old m execution of a decree, applies under 0 21, 
r 00, to set aside the sale on the ground of material irregularity in conducting the 
sale Notice of the hearing of the application is given to B, the decree holiler and to C, 
the auction purchaser Three cases might occur First, vihere none of tho parties 
appears at tho hcantig of the application and (be application is dismissed for non 
appearance bccondty whore B and C appear at (he hearing but A does not, and tho 
application is dismissed for A s non appearance Thirdly, where A atone appears at the 
hearing, and an ex parte order is made granting A s application andsctting aside the sale 
binee 0 9 does not apply, the citsmi9<cal of (be application in the first case cannot bo 
treated as a dismissal under 0 9, r 3, and (he provtsions of 0 9, r 4, do not apply (u) 
Similarly the dismissal m the ttcond rase cannot be treated as a dismissal under O 9, r 8 
and the provisions of 0 9, r 9. do not apply (s) For the same reason the ex parte order 
made in the fart case cannot be treated asoneundcr O 9. r 0 and the provisions of O 9, 
r 13, do not apply 


(m> 1 mlatarnv "tu \ (Ainnn (1930) 3S Mad 
L J 137 1 SIC 33" ( 30) A it SOS 
(a) Jeidfh \ i/ar&nnc (1917) 3 LJ 720 
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3il Cal L4 181 09 1C 1003 (i’)At 
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t, 9 inform the master, and no one appoanng for the plaintiff, the suit was dismissed, it «8S 
held that the ab'onco was caused hy a bona fide mistake, and the suit was restored on 
payment by the attorney of the costa of the hearing TKt Orientaf Corporatioa y TAe 
Mercantile Corporation, Lil {I$CC)2BIIC 2C7 

(1) In two cases the High Court of Bombay and that the rule of practice to he 
observed m the subordinate Courts in the Bombay Presidency is that when a party 
arrives late before the Judge, and finds tliat his suit lias been dismissed before his amval, 
ho IS entitled to Lave liis suit restored, though tliero may be no sufficient cause for 
his Htc arrnal, on pijment of such costa as may have been incurred by reason of his 
default bj the defendant ChkotaM v AmftaM (l92o) 27 Bom L R CSS SO I C 22o 
(23)AB 423 , iSorniji V 26 Bom LU 321, 80 I C 237 (24)AB 392 

In a later ease it was held that there was no such hard and fast rule, and that the Court 
Lad a discretion in each case to deal with the matter Ciirrtinbhoij v Mooa (19’9) 31 
Bom L U 4Ca, 117 I C 5t>3, ( 29) A B 230 

(4) A litigant should not be deprived of a hearing unless there has been gomethmg 
equivalent to misconduct or gross negligence on liis part Arunaehala v Suiiinramxa\ 
(1923) 40 Mad 00. 03, CS I C 971, ( 23) A IL 03 (delay caused by inevitable accident] 
As to negligence of pleader see the undermentioned case (d) 

Inherent power to restore suit dismissed for default— It has been held by 
the High Courts of Allahabad (e). Bombas (/), and Rangoon (?) that this rule does not 
takeaway the inherent power of a Court to restore a suit dismissed for default if there be 
a juat and reasonable cause for restonng it, even if no sufficient cause is sbowD within 
the meaning of this rule for the plaintiSu non appearance Thus where a case was called 
on at 12 0 clock, and the plamtids pleader being under the impression that the ease 
would be taken up ot 2 o clock was engaged in other ca«e8 in other Courts,^ and ^ the 
plaintiff himself ‘ ” 

of appearance, it 
awce yvAVnii the 

in the exercise of its inherent powers restore the suit to the file (A) Similarly 
where a plaintiff believing that his ca«e which was fourteenth on the list would 
not be reached immediately did not attend the Court but went to bring his principal 


the meaning of this section, the Court had inherent power to restore the suit having 
regard to the special facts of the case (i) 


Appeal —An appeal lies under 0 43, r 1 (c) from an order rejecting an applica 
tion (m a case open to appeal) made under this rule, but no appeal lies from an order 
granUng the application (y) As regards an order rejecting an application to set aside 
the dismissal of a suit made by a single Judge sitting on the original side of the High 
Court, It lias been held by the High Court of Calcutta that it is appealable not only 
under O 43, r 1 * * . ~ * «--*«- r i 

Patent (1) , but * • 

O 43,r l(c),ora . « ] 


ti) Abdul Atlz V The Piniab ^at^alltan^ 
^ ' Lit (19 9) 10 lah 670 114 IC 76 
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defendant adopted the order ij ateej<tin; f* • j-* ♦v* » 

precluded from attacking it (m) 

^^herc an application la made ly » ffainti" or I'r tf » r ^ f « 

di«mi'sed/ori/r/auH, no appcalliea from the order /»<• j. 


Revision — If there 19 no ruflicient «u*e f r rettif ? a*,^Ie t‘y r . 

cannot do ro as a matter of grace liecau** it inrclrr^ f 

High Court 11111 Mt a«i le the order in reri'ion, eren tie* fr^" * » 

decreed (o) A suit Cannot l»e di«mi»Mj after a inlimir^ry derr** 1 1 « f,,. 
hut if such an order 19 made and the Rp|lieation to ri^tr re tl e *• ,• n r> 
of rejection la Euhjcct to revision (p) 


Whether this rale applies to proceedings In cxecutJo'j — t* u* aV 

stated in the notes on Fee 141 , the prori^iona of O y do nr t aj/j ly u> 
esecution Therefore, if an application for csceution 11 f r , r 

be restored under thu rule { 7 ) It 1 * eonipeteni, hom-ier, to tl e aj/jlj/af i f. 
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sale Notice of the hearing of the api luation 19 given to //,thodctr«. lolhr anltof 
the auction purch»«cr Three ca«e 9 might occur First iihcrc noni of tho {(vrtlea 
appears at the hearing of the apflication and the application is dumiiv { f,* f,, . 
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0. 9, r. 9 inform the master, oml no one appearing for the plAintiff.tho suit was dismissed, it wa* 
held that the absence was caused by a bona fide mistake, and the suit was restored on 
pajment by the nttomev of the costs of the hearing Tht Onenlal Corporation v The 
Mercantile Corporation, L'l (ISGC)2BIIC 207 

(3) In two cases the High Court of Bombay said that the rule of practice to Iwi 

ob«ersed m the subordinate Courts in tbo Bombay Presidcncj is that when a party 
arrives late before the Judge, and finds that his suit lias been dismissed before his arrival, 
ho IS entitled to have his ami restored, though there may lie no “sufficient cause for 
his late arrival, on pijrnent of such costs as may have been incurred by reason of his 
default by the defendant ChhotaJal v (1925) 27 Bora LP CS5 89 I C 225 

(23)AB 423,5ora?yir ^owyJaf (1924) 20 Bom LU 321, 80 I C 237. (24) A B 392 
In a later case it was held that there vras no such hard and fast rule, and that the Court 
had a discretion m each case to deal with the matter Currimhhoi/ v Mooa (1929) 31 
Bom L II 4CS, 117 I C 593, ( 29) A B 230 

(4) A litigant should not be deprived of a hearing unless there has been something 
equivalent to misconduct or gross negligence on his part Arunachala v Subharamiah 
(1923) 40 Mad 00, 03, CS I C 071, ( 23) A M 63 (delay caused by inevitable accident] 
Ae to ntgligenco of pleader see the undermentioned case (tf) 

Inherent power to restore suit dismissed for default —It has been held by 
the High Courts of Allahabad (#), Bombav (/), and Jtangoon (y) that this rule does not 
takeaway the inherent power of a Court to restore a suit dismissed for default, if there be 
a just and reasonable cause for restoring it, cren if no ‘suflicient cause is sboini within 
the meaning of tlui rule for the plaintiff e non appearance Thus where a case was called 
on at 12 o clock, and the plaintiff a plead r being under the impression that the ease 
would be taken up at 2 o clock was engaged m other ca«ee in other Courts,^ and the 
plaintiff himself ‘ 

of appearance, it 
ance within the ^ 

<n the exercise of its inherent powers restore the suit to the file (h) Similarly 
where a plaintiff believing that his ease which was fourteenth on the list would 
not be reached immediately did not attend the Court but went to bring his principal 


the meaning of this section, the Court had inherent power to restore the suit having 
regard to the special facts of the case (») 


Appeal —An appeal lies under O 43. r 1 (c) from an order ryecfiny an apphea 
tion (in a case open to appeal) made under this rule, but no appeal lies from an order 
granting the application (y) As regards an ordec rejecting an application to set aside 
the dismissal of a suit made a single Judge sitting on the original side of the High 
Court, It baa been held by the High Court of Calcutta that it is appealable not only 
under 0 43, r 1 (o) but also as a ‘judgment within the meaning of cl 15 of the Letters 
Patent (1) , but that an order granting the application is not appealable either under 
O 43,r 1(c) or as a “ judgment ondercl IS of the Letters Patent (f) An order grantmg 
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"WlierG a plaintifl or defendant, has < 
been ordered to appear in person, does not 
appear in person, or show sufficient cause 
to the satisfaction of the Court for failing 
so to appear, he shall be subject to all the 
provisions of the foregoing rules applicable to plaintifis and 
defendants, respectively, vvlio do not appear 

Where party directed to appear In person— This rule applies to all 
cases where a party has been ordcreil to appear in person and fails to do so This is 
clear from the fact that the words under the provisions of section CC or section 436 ’ 

[now 0 5 r 3 and O 29, r 3 rcapectiveljJ which occurred m the corresponding s 107 
of the Code of 1882 have been omitted from the present rule (/) The Court has power 
to strike out the defence of a defendant who disobejs an order for personal appearance 
under O 3 r 1 tut this is a highly penal procedure which cannot be adopted if the 
defendant disob ^s a witness summons (/I) 


12 . [S 107] 

Con^ccjurnce of non 
■ttrodance without suttl 
cimt eause shown ot pMty 
ordered to srpesr In 


Setting aside Decrees ex parte 


13 . [S 103] In any case in which a decree IS passed cx 
parte against a defendant, he may apply 
paHesgaVtt dbrndjn” " to tlic Couft by vvliich tlic dccrce was passed 
for an order to set it aside , and if ho satis 
fios the Court that the summons was not duly served, or that 
ho was prevented by any sufficient cause from appearing 
when tlic suit was called on for hearing, the Court shall make 
an order sotting aside the decree as against him upon such 
terms as to costs, paymient into Court or otherwise as it thinks 
fit, and shall appoint a day’ for proceeding wath tlie suit 

Provided that where the decree is of such a nature that it 
cannot be set aside as against such defendant only it may 
be set aside as against all or any of the other defendants also 

Old section— This rule corresponds with e 108 of the Code of 1882 The words 
as against him hare been added alter tbe wotda * shall make an order setting a^ide 
the decree The pronto to the role » also new See as to the cllect of these changes, 
notes, I’roviso to the Pule 


Remedies In case of ex parte decree —A defendant against whom an ei parte 
decree has been passed under r 6 for default of appearance at the hearing, has the 
following courses open to him <j) — 

(1) he msj appeal from the cx parte decree under s 96 , 

(2) he ms} appiv forarericw of judgment underO 47, r 1(A), 

(3) I e niaj applj under this rule for an order to aet a.sido the ex parte decree 
proviilcil the application IS made, m cases to which the Limitation Act, 1908, applj«' 


If) t | 

siMsd r.>e <ilc iv ' 
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9» r. 13 ■‘vjtliiD 30 (lajs Irom the dole lAt deeree, or where the Bummons was not «lulj gemd 
when he Hai Inowlfdgt nf the dfcree ^t)^ and incases to which the limitation .^tt. 1877, 
applies within 20 dajs from the rfo/« exectifinij ony ;jrocM5 for enforcing the jodg 
inent (j) As to " knowledge of the decree,” it Iia« been held tfiat it must he knowledge 
of a parttcuiar decree pis'ied against the defendant in a pnrticHlat Court in favour of 
a particular pcrion and for a particular »an>, and not mercl/ the knowledge that a 
ilecree has he enpassed hy some Oiurt against him (f) 

\\ liere the rigid to make the applicatioR M barred under the Act of 18"7, and the 
far arose I>e/ore the l.»nitat{on xlet of fddScamo into force, the prori’ions of that Act 
could not revive the right ff) But where the right is not harred, the Jan of limitatioa 
to ho applied to applications under the present rule mado after January J, 1909, is art 
164 of the Limitation Act of 1908, and not art 104 of the Limitation Act of 1877, though 
Ihoer parte decree was passed when the Limitation Act of 1877 was la force (wi) 

Tlie hrst two remedies, that la the remedies l,y waj of appeal and renew, are open 
to anj person against whom a decree w passed, whether the decree is ev parte or not 
Lut the third remedy, the one provided hy this rule can only he resorted to if the decree 
18 pas'cd cs parte, that la to saj. passed against the defenclUDt for deffluU of appearance 
undfr r 0 If the decree is passed on grounds other than bts non appearance the remedy 
la not bj this rule but by way ol appeal (n) An es jArtc decree pas‘-ed on an award 
under hch II para JO may beset aside under this rule (o) 

Wlieltier retaedles concamot— A defendant against whom an ex parte decree 
IS passed is at liberty as stated above, to apply to wt a«tdo the decrte under tbii 
rule, or to appeal from the decree, or to apply for a renew ol the judgment He U 
entitled to apply under thu rule to set aside the decree and at the ssroe time to appeal 
from the decree rurther, he is entitled to appeal from the decree without a prenona 
application to set A«ido the decree under this rule (p) Similarly he js eutitled to apply 
lor a review without prenou^U applying under this rule (g) If he applies under thia 
rule and hia application is rejected, he is entitled under 0 43, t 1 (d), to appeal from 
ihe order rejecting the application But lie is not bound to api>eal from the order , he 
maj appeal under B CCftotathceipartedecrce itself 

If a defendant against whom an es parte decree « passed does not apply under 
this rule to eet a«ide the decree, but appeals from tbo decri-e two questions arise, namely,— 

(jj * the reason for the defendants 

, rminc whether the lower Court 

hetbet the only question which 
it could consider is whether the evideoce on the record is sufficient to 
support the ex parte decree, m other words, whether the decree can be 
sustained on the mem’s , an<i 

1^) whether iJ the appellate Court comes to the conclusion that the suit ought 
not to have been heard ex parte, it has the power to remand the case for 
re bearing to the lower Court 


Upon the«e points there is a conflict of decisions la a case undir the Coda of 188^ 
the Calcutta High Court held that the only question which the appellate Court could 
consider was whether the decree was mvng in Jan or based on insuRitienl evidence 


Limitation Act 1908 Sch j art JW 
LlmlUtlonAft 1877 bfh JJ art 184 
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nnd that it could not deal with the question whether the lo'ncr Court wm right in proceed Q 
iiig ex parte (r) But in a recent ca<!c («) under the present Code, the Calcutta High 
Court has treated this decision as obiter, and holds that the Court ol Appeal can deal 
With the reason for the defendant a non*appoarance and if not satisfied with the ex parte 
order can remand the suit for trial on the monts In a Bombay case also decide<I under 
the Code of 1882, it was held that the appellate Court could consider the reason for the 
defendant s non appearance, but it had no power to remand the case to the lower Court 
for a re hearing, the reason giaen being that an order of remand could onl} be made 
under s. C62 [now 0 41, r 23] when a suit was disposed of on a preliminary point and 
that the disposal of a suit ex parte was not a disposal on a preliminary point (() In 
Sadhu T Kuppan (u), which also was a case under the Code of 1882, a Full Bench of the 
Madras High Court held that the appellate Court could consider the reason for the de 
fendant’s non appearance and that if it came to the conclusion that the lower Court 
ought not to have proceeded ex parte, it had the power to remand the case to that Court 
for a re hearing The Madras ruling was foiloweil by the High Court of Bombay in 
JtlhiM V Varajlal (i), and aUo by the Patna High Court (ur) The High Court of 
Rangoon has followed the first Calcutta ruling (z) 

If an application to set aside an ex parte decree is rejected, and the defendant docs 
not appeal from the order under 0 43, r I (d), ho cannot, according to an Allahabad 
ruling, reagitate the matter in appeal from tb« ex parte decree, tho reason given being 
that tho appellate Court has no power to consider the reason for the defendant s non 
appearance, but it can only hear the appeal on the merits (y) 

As to review, see notes to r 0. “ Remedies m ease of dismissal under rule 8 ” 


Where written Statement filed — a defendant against whom a decree is pissed 
ez parte for default of appearance is entitled to apply under this rule to set aside the 
decree though he may base filed bis written atatement (a) 

Prevented from appearing — As to the meaning of appearing, see notes to 
0 9 r 9, Appearance 

Hearing of application pending appeal —The High Courts of Calcutta (n), 
Madras (6), and Allahabad (c) have held that where a defendant against whom 
an ex parte decree is passed applies under this rule to set it aside, and at the same time 
prefers an appeal from it. the proper Court to hear the application is the Court which 
jiassed the decree, and not the appellate Court A obtains an ex parte decree against B 
B applies under this rule to have the decree set aside At the same time he prefers an 
npiral from the decree Mhich Court has jurisdiction to hear tho apjlication — is it 
ihc Court which passed the decree or is it tho appellate Court T According to the above 
decisions, the only Court whichhasjunsdiction to hear the application is the Court which 
passed the decree The reason gisen is that the matter to be considered in a proceeding 
under this rule is entirely distinct from the matter to be consideretl in an apjical from 
the ex ixirte decree, the one being roncemed with the due sorsicc of summons and the 


(r) Jonardan \ (I$9«] S3 Cal 73S 

743 

(t) Jnanndrt \ 1 rofaUanania <1!ISS) 3> 

t w s 1(11 lofl I c 5i; 1 ss) A c ai» 
<t) /flcrafu^n^ar I llai S ami (ts9.) J7 nom 
733 

<■) (ISO*) 30 MsJ 54 59 

(r) (ie..J4e lloni 164 53 1 C 478 tS-) A B 



(v) lam Laly Kai> /VamJ (19 *9) 0 Psl 4ps. 

1.0 1 r 304 I S9) s 1 am 
(x) rat Chaadra y A il W C /•|r(lVS4)S 
June 10>s 79 1 «. 50a <';4> a It 13~ 

(f) I 4 t. ad-din (191*) 39 AD IIS. 


(») 

(r) 


ra(i>Ni.f7<7m v VuArvmdflM (lO**!) 44 tlsd 
*31 es I C 755 ( 31) A 51 SM 
lajraj \ '•iraaii N«rA (1917) 39 All 13. 
lltr^ tUluUan y l^m^m (19.31 SI All 
L J 901 79IC 3'1.(3I)AJI I7t 



598 


TJIE FIRST SCHEDULE. 


0. 9. r. 13 other with the determination oI the mentaof the cent roNersy between the parties Fimi 
larl^ if 4 sues B nml C, and C alone api>ears, and an ex parte decree n passed against B, 
and a decree on the merits is passed against C, D g application to Bet aside the cs jiarte 
decree can onij bo heard bj the Conrt which passed the decree, although an appeal by 
C maj be pending in the appellate Conrt It makes no diffirenee that the application 
IS made bj one ds/eNc/ontand the is preferred by flno(it»rde/<«rfan<{d) 

Heanng of application after disposal of appeal.— But if the appeal is 

disposed of, other considerations arise The High Courts of Calcutta (e), Allahabad (/) 
and the Chief Court of Oudh (j) ha\e held that where an apjieal u preferred from an 
ex parte decree, and the dcenc la confirmed or otherwise disposed of m appeal under 
0 41, r 32, the Court which pas«(d the esparto decree has nolongerany power to enter 
tarn an application to set it aside e\cn if the application was made before the appeal 
was hied This is bccauBc the decree of ^hc lower Court is merged in that of the appellate 
Court 5ut if the appeal la dismissed for default, there is no merger and the original 
Court can entertain the appheation (ft) On the other hand, it has been held bj the 
High Conrt of Mndrna that IJie Court which passed an ex parte decree has ]Ori«dictioa 
to entertain an applintion to set it aside even alter an appeal therefrom has been 
dismissed (i) Secnotestos 30, “Merger cf detrec ” 

tthero a defendant against whom an ex parte decree is passed is not joined as a 
party to tlic app< al preferred by other parties to the suit, and tho appellate Court docs 
not adjudicate upon his case, tho ex parte decree against him does not merge m the 
decree of the Court of appeal so aa to preclude him from applying under this rile to the 
Court which jiassed the ex psrtc deerw to set aside the decree A sues B, 0 and D, 
and obtains an ex parte decree against B and a decree on the merits against 0 and D 
0 and D appeal from the decree B is not joined as a party to the appeal The appellate 
Court conflnaa the decree of tho Court of first instance passed against 0 and D This 
docs not preclude D fee ra apply mg to the Court of first instance to set asids the ex parts 
decree agairut him (y) 

Ex parte decree ofititned by fraod.— A reguUr suit docs not lie to set 
aside an ex parte decree merely on the ground of non service o! summons (J) But 
where an ex parte decree fs alleged to have been obtained by a plaintiff by fraud, the 
defendant is entitled to institute a regular $uit to set aside the decree on the ground of 
fraud (f) The suit is maintainable even though the defendant was unsuccessful in Ins 
application made under this rule to set aside the ex parte decree and though be did not 
appeal from the erder rejecting bis application (m) But if the very fraud that is set up 
by the defendant in his suit wm set up m his application, and the Court after going into 
tho question of fraud rejected tho application, the suit would be barred as rea jndicala 
unless the fraud alleged was of such a nature that it could not properly come within the 
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scope of cnquirj- under this rule. A applies under this rule to s^t n«idcnn es pxrtc deerce C 
on the ground of fraud m respect of theecr\ice of summons upon nim Tlic Court, after 
going into the question cf fraud, rejects the application A then institutes a rigular 
suit to set aside tho et i«rte decree, basing his suit on the aery fraud that was nllcgeil 
by him in the application The suit is barrwl ns re» jtiiiieala (n) In a recent Calcutta 
case A sued 21 in a Munsif's Court on a hand note and ebtameri an ex jvartc decree for 
Rs 59 B applied to set aside the decree, but the application was rcfiisid B then sued 
A m the Munsif’s Court to set aside the decree on the grounds, (1) that tho summons 
was not dulj seraed, and (2) that the decree was obtained by perjured e%ndcnec It 
was held that the issue as to 8cr\iec of summons was not res judicata, the reason given 
being that the suit included matters which could not hs\c been raised on the npjilieatioD 
to set aside the decree (o) This decision, it is submitted, is not good law 

Application by legal representative of deceased delendant.— Dmlor the Code 

of 1882, it was net settled whether his legal representatiie could applj for an onlcr to 
Set oside the ex parte decree against a deeeaseil defendant The High Court of Calcutta 
held that he could (p) The High Courts of Madras {q), and Allahabul (r), held that he 
Could not But the Allahabad Court concctled that if the application was made by the 
defendant, and li» died during the pendency of tho application, tho proceedings could 
be eonfinued by his legal represcntatite (s) Under this Code (s 140) such on appheatioa 
Biay be made by the legal representatiie of the deecostd defendant (0 

Grounds on which ex parte decree may be set aside.— These are stated m 

the second paragraph of the rule, tho one Iwing that tho sumini'ns was no^ duly serred 
upon the defendant (u), and the other that though tho summons was dulj sorted, tho 
defendant was prevented by sufliciont cause from apjaantig when tho suit was call'll 
on for hearing (i) A summons cannot bo said to I* dulv sened it it H ft muleading 
document having no releiancc to the real procicilings whiih ari> contemplated andbanng 
no relortncc to the order uliiroatoh iwvsvod (m) When a summons was soned upon a 
j tirf/an<n/i(ft ladj, to whom the «trMng ofliccr was not able to obtain acci»s, hj affirm^ 
a eopv of tho summons on tho cuter door of her dwelling hou'^e under 0 Ti, r 17, and it 
ap]<cared that the lads had no knowleilce of the suit against her, the Court «ot aside the 
ex parte decree passed against heron tho ground that she was presented by ‘ sufficient 
cause ” from apjicaring at the hearing of the suit (*) Substituted service is as effectual 
as (lersonal sen ice for tho purpose of going on with the proceedincs of the Court It 
IS not nccessarilj duo service and it is open to the difciidant to shew that he had no 
knowledge of the claim (y) 


'■ Sufficient cause.’ — w hero an cv juirte ikervc has I con passed agam«t a defend 
ant who has failed to apjiear at the hearing, ho is not intitlcd to haie the decree set 
aside a-s a rnatler of course even if he applies on the same ilaj for the purpose It « ^ 
matter for the di-cretion of the Court (s) The fact that a defendant was contemplating 
an appeal from a prcliimnarj deerre m a suit for partition i* no ground for his frilure to 
attend proceedings in connection with the ibvi'ion ol propertj and for setting aside the 
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9 , r. 13 jlnal decree for partition (a) Tlio Bombay' High Court has hold that if the defeuilants 
are present in person, the mere fact that their counsel are engaged in other Courts in 
the same Inuldmg is not sufRcient cause uithin the meaning of this section (6) In a 
Rangoon ca«o under the Land Acquisition Act, 1891, the Collector failed to appear as 
ho avas nn 

Judges . . 

uhile tl 
Appearance 

' Upon such terms as to payment Into Coart.' — in restoring a case under 
this rule, the Court maj make it a condition tliat costs (d) or the decretal amount or 
some portion thereof be paid into Court (e) If a decree is set aside on failure to comply 
mth a condition imposed b> a Court, an oppeal will lie under 0 -13, r 1 (d), and tho 
appellate Court will consider whether the condition was a reasonable one (/) 

High Court of Galcotla, Original Side —The High Court oi Calcutta has heUl 

*1 - * 1 ^ ~ % pnn 

< High 

( ^ of the 

rule and thrt it mav set aside an ex parte decree eren in a case in which there has been 
an element of negligence (g) The same High Court has also held that an application to 
set aside an ex parte decree, not being one under this riih, is not governed art 1C4 
of the I imitation Act (h) 


Has tbe Court Inherent power to set aside en ex parte decree— A Fui; 
Bench of the Jladras High Court has held that the Court has no ]>ower apart from the 
provisions of this rule to set aside an ex jwrte decree (») The Calcutta and Patna 
High Courts take the same view (j) In one of the Calcutta eases (jl) Bankin, C J, 
said “ I entirely dissent from tho view that, if no case is made out under that rule 
(0 9,r 13) itis open totheleamedJudgetoenlarge the rule bytalkingaboutaee 251 
On the other hand an inherent jurisdiction is recogniied by the Bombay Hi^h Court (I) 
In Allahabad the cases are conflicting In one case a Bench of that Court approved 
of the Madras Full Bench ruling (0 In another case a single Judge said that the 
inherent jurisdiction undoubtedly existed (m) 

Ex parte decree against minor defendant— it is no ground for setting aside 
an ex parte decree passed agamst » minor defendant that the Narir who was appointed 
guardian ad litem of the minor did not appear and defend the suit if the failure to 
defend was owing to the fact that the NaZir did not receive instructions from any person 
to defend the suit It would be otherwise if fraud, coliusioo or gross negligence on the 
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part of the puanlian-ad litctn were proTf*! (•),»•• -1 1*1 »•> J * , 

through another guardian toect *v. f 

Proviso to the rule — Cav>< un ler ihw p-nTi^ fa* J r • » / 

I Where the decree IS ex larte agaiftH a»/ ^ ^ 

to act a«ide the decree n made onij br 
11 Where against some of the dcfrnltr** tf^ 

against others who have appeared tnl , , , 

merits, and the application to aet a»i d""** ,» 
of the defendants against whom ,, , 

In cases under both classes the question la whrtJ ►r, if t 5 „ v- . , 
ajninjf Ifte opplieont, the Court can act aside the deer^v- ct mji uf • , j 
also, 80 as to reopen the whole auit, and if so, in what eaw, ♦ i j y 
in the old section as to these cases The present rule e(|,re,w*;- y • 
The first para of r. 13 aa\a that where a defendant agaji .t ^ ^ 

e\ parte applies for an order to set it aside, and aatinfu • tl^e (la< 
not duly served upon him, etc , the Court shall make an or »<•*' f ^ 
as against Am [that is the applicant ) (p) The proviso to r Iz fc»i, < 
efeeree «s o/ s«<A a nature thnl c< cannot bt set ouJ* at ajimn /,/, 

way bt ft asicf' as ogainit alf or any of fA» oM*r d*f*nJanlt , 1 , 

lor eases where it may be necessary m the ends of justi'e to >et trju • 
only against the applicant but also against the other defen lant* ij) 7 
general rule be so, 

(]) where the decree is one and indivisible (r) 

(2) where the suit would result id inconsistent decrees if th* d« r 
aside as against the other defendants also (s) 

( 3 ) where the relief to which the applicant is entitled in the *11,1 
tively be given otherwise, than bj setting aside the (Inres- 
other defendants also (() 



' *y* 


(4) where the decree proceeds on a ground common to all the ,4 

These four cases may be considered under the two classes rtferrid Ui al^,)^ 
Class I ~1i htre tht decree t« 2’a«»ed tz parfe oyainst all (At t/^/rniattU f.uj n,, 
tion lo set aside tAe decree is made by some o/tAemoal;/ /'/'•'v 


Illuslralions 


(a) D C, and D, who ccnstitnte a joint Hindu tamilj execute a mort;?*/,. j. 
joint property in favour of i4 ,4 sues 0, <7, and D toenforccthe mortgai!' ”* ' 

with the summons but not B anil C None of the defendants appears at tin 
and an ex parte decree is passed against all the defendants for a sale of the m in/t ^ 
properts B and C apply for an onler to set aside the decree on the groun 1 tlia* t*}^ 
summons was not served upon them Here the decree being one ondinffui4i(,fe,t he 
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O. 9, r. 13 decree for partition («) The Bombay High Court has h"l(I that if tho defendants 
are present m person tho mere fact that their counsel are engaged in other Courts m 
the same building is not sufficient cause nithm the meaning of this section (6) In a 
I angoon case under the Land Acquisition Act. 1801, tho Collector failed to appear as 
he Has on tour at that time and there was considerable pressure of nork One of the 
Judges of a Division Bench held that this was a snfliciont cause for his non appearance 
while tho other J idgc iiefd that it was not (c) For other cases see note to 0 9 r ^ 
■ippearance 

Upon such terms as to payment Into Court —In restoring a case under 
this rule the Court may mako it a condition tliat costs (dj or the decretal amount or 
some portion thereof he pd I into Court (e) If a decree is set aside on failure to comph 
with a condition impo'ed hj a Court an appeal mil lie under 0 ^3 r 1 (d) anl the 
appellate Court will consider whether the condition was a reasonable one (f) 

High Court Of Calcutta Original Side —The High Court of Calcutta 1 as held 
that this rule does not appiv in terms on the Original Side of the High Court Hic prm 
ciple howcier of this rule is applied on that aide and I ankm CJ said that the Hgh 
Court on its Original Side has a discretion which it maj exercise independently of the 
nile and thut it mav aet aside an ex i arte decree eren m a ea«c fn which there has 1 een 
an element of negligence (p) The same High Court has also held that an appi cation to 
act aside an ex parte decree not being one under this r i!e is not gOTcmed art 1C4 
of the I Imitation Vet (h) 

Has the Court inhereut power to set aside an ex parte decree— A Full 
Bench at the Ifa Iras High Court has heW that the Court has no power apart from tho 
provisions of this rule to act aside an ei jarte decree (i) The Calcutta and Patna 
High Courts take the same view (j) In one of the Calcutta ca«cs (jl) Rankin C J 
aaid I entirely dissent from the view that if no case is made out under that rule 
( 0 9 r l3) It IS open to the learned Judge to enlarge the rule by talking about see ISl 
On the other hand an inherent lonsdiction is recognized by the Bombay High Court (f J 
In Allahabad the eases are conflicting In one case a Bench oi that Court approved 
of the Madras Full Bench ruling (1) In another ca«e a single Judge aaid that tho 
inherent juriaJicfion undoubtedly cxisled (»») 

Ex Parte decree against minor defendant —It is no ground for setting aside 
an ex parte decree passed against a minor defendant that the Jiazir who wus appointed 
guardian ad htem of the minor did not appear and defend the suit if the failure to 
defend was owing to the fact that the ^»^Ir did not receive instructions from any person 

todefend the suit It would be otherwise if fraud coUusion or gross negligence on the 


CMinM > Jtrht '»8 Alt I. J 87 

J07 I C 6S1 ( 8) A A )» bre *Ho 
iiradfi V Tahtman 61 AW 6X1 

llfl T O "46 ( "91 A A 7S 
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part o{ the gwirdian-ad litem were proved («) , and tn aiich a ca«c the minor maj applj O 
throushanother guardian to set aside the decree (o) See notes to r 0, “'Iinor plamtifT ” 
Proviso to the rule — Cases under this proviso tall mto two classes 

I here the decree is ex parte against all the defendants, but the application 
tosetasidethe decree IS made onl} bj tomeofthtm 

II I\here against some of the defendants the decree is passed ex parte, hut 

against others who have appeareil and defended the suit, it is passed on the 
ments, and the application to set aside the decree is made by one or more 
of the defendants against whom the decree was passed ex parte 
In cases under both classes the question is whether, if the decree is set aside as 
ajninsf the appheanf, the Court can set aside the decree aa ajainat lh‘ oth*r defendants 
also, 80 as to reopen the whole suit, and if so, in what cases t No provision was made 
in the old section as to these cases The present rule expressly provides for these cases 
The first para of r. 13 says that where a defendant against whom a decree is passed 
ex parte applies for an order to set itaside, and satisfies the Court that the summons was 
not duly served upon him, etc , the Court shall make an order setting aside the decree 
oj njainal fcim ^that is the applicant 1 fp) The proviso to T 13 says that Khtn 
decree ta of auch a nature that ti caRROf be tel aside as against suck defendant only, it 
may be tel aaid* aa against all or any of Ih* oth'r defendants The object is to provide 
for cases where it may be necessary m the ends of justice to set aside the decree not 
only against the applicant but also against the other defendants (y) This would as ft 
genera] rule bo so, 

(1) where the decree is one and indivisible (r) 

(2) where the suit would result in inconsistent decrees if the decree were not set 
aside as against the other defendants aloo (s) 

(3) where the relief to which the applicant is entitled in the suit could not efiec 
tncly be given otherwise than by setting aside the decree as against the 
other defendants also (t) , 

(4) where the decree pro'^eds on a ground common to all the defendants («) 
These four cases may be considered under the t«o classes referred to above 
Class 1 — II here the decree ts passed ex parte against all th» d'fen lanta.but iheapphra 

tion to set aside flie decree is made by someofthem only 


Illustrations 


(a) n, C, and D, who c cnstilule • joint Hindu faniilj ever ute a mortgage of their 
joint projwrtv infsvourof A A sues R, C, and f) toenforce the mortgage f> is serveil 
with the summons, but not B and C None of the defendants appears at the hearing 
and an ex parte decree is passeil against all the defendants for a sale of the mortgaged 
properly B and C apply for an order to set aside the decree on the ground that the 
Buiuxncns was not served upon them Here tho decree being ons ond indmaille, the Court 


(s) runu > Patla (190*) 9 Horn L It 1009 

(o) MaUrhamd V IMram Iia$ (19331 SJ AH 

138 143 I C 3.8 ( 33) ( S 110 

(p) See >1 lo the Insertl'Xi of the word* a* 
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EAarajralv f/ar XuS/ih Ai< ( 190 ISiAlI 
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amnia 11930) 89 Mad L J HIS 1:9 I I 
•49 ( 31) A M 6 

fitn/a Walt //erXuAaa Alt 1190- );i All 
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0 . 9, r, 13 may act aside the decree not only os agatnst B and C, hut also as against B, though he 
was served with the siimmcns and there was nosuffiejent cause for his nen appearance 
Ajodkya Pershad r Sheo Perthad (1900) 5 C X 5S . Athfaj llusatn r Gaiin Sahai 
(1911) 31 All 2b4. 38 I A 37, 9 I C 975, BalaBalah v dmm((Wm{I930) 34 C )V X 
079, 128 I C 182. ( 30) A C 700 

(b) A sues B and hia minor sons C and D, members of a joint Hindu fatnil}, to 
recover Its 1,000 alleged to have been advranecd to B ns manager of the familj Ivone 
of the defendants appears at the hearing, and an cx parte decree is passed against all the 
three All the three defendants appl} to have the decree set aside Asto C andDitis 
proved that no summons was served upon them As to Bit is proved that the summons 
was dul^ served upon him Here the decree being one and tndnitible (i), the Court may 
set aside the decree not only as against C and D, but also as against D, though the 
summons was served upon bim and there was no sufficient cause for hia non-appearance 
Moreover, this IS a case where the relief to which the minors Cand Dare entitled could not 
effectively be granted unless the decree was set aside ns against B also For if the 
decree were allowed to stand ns against B.B a share in the joint family projierty could be 
attached and sold though the sons might succeed in showing at the re trial of the suit 
that ths debt never was incurred or that it had been discharged, or that from its nature 
the joint family projvcrtj was not liable The sale of the father a share in the joint family 
property would be a manifest injury to the sons, and tbis could only be avoided by setting 
aside the decree against tbe father also, and re opening the whole suit Bhura Mai r 
i/arAwAanDas(1902)24A» 383 atpp 440and40l 

(c) X, alleging that A and Dare in joint possession of certain immovable property, 
sues A and B, and asks for a declaration that he is in joint possession with them A 
is served with the summons, but B is not Neither defendant appeors at the hearing, 
and a decree cs parte is passed against both the defendants D applies to hfve the 
decree set aside, and it is set aside as against him, but not at ayaintt A At the hearing 
B establishes that X has no title whatever to the property There would in such a case 
be firo absolutely tneonsisUni decrees, namely, the ex parte decree held by X against A 
declaring X to be jointly m possession with A and B, and tbe decree against X passed at 

" therefore a case 

St A also see 


(d) X sues A and D on a promissory note executed by A D is A s nephew, and 
he IS joined as a defendant on tbe ground that A and B are members of a joint Hindu 
family, and that the note was for a debt binding on the family Neither defendant 
appears at the heanng, and on ci jvarte decree is passed against both the defendants 
The decree against A proceeds on the ground that fSe nofe was passed by him and agamst 
B on the ground that the debt uaf tneurredfor a family purpose B applies for an order 
to Bet aside the decree, allegmg that tbe summons was not served upon him and that the 
debt m respect of which the note was passed bj A was not incurred for a family purpose 
It is not disputed that the amount vat actually advanced to A Such being the case, the 
decree maj- be set aside as against B, but it must not he set aside as egeinst A Jastico 
does not require it, for the contention of Dthat the debt was one not binding on him is 
a defence peculiar to him alone, and not one common to him and A Oopdla Chelti v 
S«66i€f( 1903) 2C Mad 604 

(e) A sues B, C and D personally and as managers of a deva«am to recover Its 275, 
being revenue paid by him on behalf of the defendants None of the defendants appears 
at tho hearing, and an ex parte decree is jAssed against them personally and against the 

(rj Sec Slahomrd HamtdaUa » I talc! of a similar decree that It W8" one 

(139d) £5 Cal ISS 160 where it was 1 ladjcwiMe 
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dcvft«am property. If il alone appliw under thu rule, ami §ho«8 Bvifricient cau»c for lim 0. 
non appearance at the hearing, the decree maj liesct a^'ile ao far aa it ordered paament 
by B personallj and from the deva-wm propcrtj, but it cannot t-o ret ande so far a» 
jt directs C and D to paj the amount personally ]a!>ii Koni \ Murulh/i 1 rrni (lltOH) 

31 Mad 4^1 

CfflM li—Whtre nyainse tom* ft/ the dffen>Ianlt the (hrrte w rr jxirtf, hnt 

ojoind dhers trho hrfe appfnrtd and defended the iu%( it n I ot the merit*, tin I the 
appheahon to tel attde the deeree tt made by one or more of the defendant* agiind ir^cn 
the deeree ttris pafcd ex parte —In th« case the (luestion antes, whether, il the decriH' is 
of such a nature that it cannot be set aside as against tht» applicant only, but must I c 
fet aside alto as against the defendanit ayntnd whom the decree im* pu'sed on Me » ien/«, 
the Court lias the power to set aside the decree as against tueh defendanit aNo It is 
submitted that it has The words ‘the decree ' ir. the pnnito mean the ihiree i<fts„,l 
in the suit, not only against the defendants w|io did not apptar hut also against the 
defendants who did appear The words ‘ other dofendsnts * in the pniMsn mean 
defendants other than the applicant against whom tjio decree is [wsse*!, whetheras against 
them It w as passed cx parte or after a hearing (le) 

JUustriitiont 

(a) Y sue* A and J?, alleging tliat A and B arc m joint jwssis^mn of nrlnln im 
moTabto property, and asUing for a declaration that he it »n joint jxissessum "ith them 
A appears and defomli tho suit B doe* not npiiear The Court hnds that I and B are 
in Joint possession, and that A is entitled to joint po«stSSion with them, and a ihcrtv i* 
passed against A and B declaring that A is entitled to joint }>o«si«sion with thuii Hc^. 
tho decree, bo far as rcganls I, is passed after a hearing anil, as regards B, jt is « x jv»rt<> 

But there is emty one decree, and tho wonl* ihodoereo m the j'Tomso can only n hr to 
that decree Therefore, if B applies for an order to si t asule tho desree and the lUtree 


jointly in possession along with A and B, whilst If would be m jKi«<i*suin nf a iKiin 
in his favour declaring that \ is not entitleil to joint possession with him ami .1 si'c 
Bhura MaU //or A isAan Dm (1001) Jl All 3<»3 atp 400 


<b) A and J3, Iwth Maliomedans paw a promwsnry ntife to // dies teasing 
three heirs, Jll 112, and //I \ sues I (stirs iving niaktr of the note) and III, 112 and 

7/3 as heirs of 7f 1 and 7/1 appiar at the bearing and defind the suit 112 and 7/1 do 
not appsar A dicno is i>assed against all Ibo dsfeniUnts the liability of //I, 7/j nnd 
7/1 iintlor the decive l>cing limited to tho extent of the projartv of 7/ inherited by them 
as 7/ s heirs Ifere (ho decree, so far as rrganls I and /fl> is jwssed after hraniig . amt. 
as nganls 112 and 773, it is cx parte 1J2 and 7/1 apply to ha\o the deen'o set asido 
ftlleging that tho summons was not mrsed upon them The Court is s,vtisfiod that the 
summons was not sersed Ujxm these fact* the High Court of balcutta held nnd-r the 
old section that the decree should be set aside not only as against 11 2 and 7/3 1 ut also 
as against A and 7/1, tho ground of Ibe decision Wing that the decree was one an / 
imfii-MiWr J/a«o.nr,///rtmi/iif;iT Tt.ANrraai.si 7Wi (1^9s) (*1 iv; 

(e) A sues 7f amt IS * mother C, Xatise Clinstisns. upon a promisson note jointly 
passed W them 7f appears at the bearing and difends the suit C does not appear 
A decree Is pasneil agsin'l In Ih defmdtnts />r thearmxmt of the note Jfore the decree 
so far as reganls It m jmsosl after a hearing and as regarvls r is ex parte C apj be* for 


to) See lie Jilcniml <t llsi iirrjre J tn 

irnXirMerf tlmmklml^A \ 1oAmrrn»nt» I 

(lev«);il'al Itx l .>9 lS«anJi(AIVm>ti 


1 In ytl \ 

<1V('.):I til 5'l,«eo 
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•. 9, 1. 13 an Order to set aside the decree, alleging that the summons was not served upon her The 
Court finds that the summons was not served upon C Upon the«e facts the High 
Court of Bombay held under the old section that if the decree were set aside as against 
C, it should not be set aside os against B also, B having appeared and defende<I (he smt 
^lanaln v Silarnm (1804) 13 Bom I4d If the Bomliay decision means that (he setting 
aside of a decree ex parte against a defendant docs not necessarilv revive the suit as against 
® defendant who has appeared and defended the suit, the decision is still good law But 
if It means that where a decree is passed ex parte against A and after a hearing against 
B the Court can set aside the decree onl^ against A, and ernnot set it aside ta anr/ case 
against B, the decision is no longer law see the proviso to the rule 

(d) A sues B and C for a Atfhration of title to certain lands, and D and E (tenants 

of B and C ) for poasession of tho lands B and C opfioar and defend the suit D and E 
do not appear The Court passes a decree agsinst all tho four defendants, as agamst B 
and C declaring that the lands belong to A, and ns against D and E, directmg them to 
deliver possession of the lands to A Here the decree against D end E is ex parte for 
they did not appear at the bearing D and E apply for an order to set aside the decree, 
alleging that the summons was not seireil upon them The Court is satisfied that the 
summons was not served Should the decree bo set aside as a that is against $11 

the defendants BCD and h, or should it lie set aside against D and E only The 
decree should not bo act aside as a whole, for the decree is not one and tndiiisihle The 
relief granted to A as against B aod C is a d»flaralton of At title to the lands The relief 
granted to 4 as against D and i is that they should deUitr np poetession of the lands to 
A In fact, the decree, though nominally one really consists of two decrees each against 
one set of defendants the relief granted against each set being separately specified 
Ifence the decree may bo set aside as against D and E, but not against B and 0 for the 
relief granted agamst B and C is distinct from that granted against D and E, who 
alone applied for an order to set aide the decree JIonomoAini v Aura (1899)4 
C W A 456 

(e) 4 sues B C and D the holders of a holding for rent and an ex parte decree is 
passed agamst them B alone applies to set aside the decree The decree may he set 
aside as against B but it should not be set aside as sgain»t C snd D, the reason being that 
a decree for rent can be passed agamst some holder* of a holding without impleading the 
other holders Keehav Chandta-v J i(fufn'’sia (1028) 32 C W H 607 ( 28) A C 397 

Whether this rule applies to execution proceedings —This rule does not apply 
to proceedings in execution of a decree —See notes to s 141 above The rule does not apply 
even though the order passed m execution falls under s 47 and is therefore under s 2 
deemed to be a decree (r) An ex parte order directing the attachment of the judgment 
debtor 8 property cannot be set aside under this rule (y) , nor an ex parte order under 
O Jl r 101 , restoring a claimant to possession (*) nor an ex parte order under O 21, 
r So, ilehvcnng possession to a decree-holder purchaser (a) 


An application for a persona! decree under O 34 r 6 is not an application in execution 
and so an ex parte persona! decree against a mortgagor may bo set aside under this 
rule (5) But the principle of the rule has been extended to an application to set 
aside a decree for future me^ne profits which the Court has directed to be ascertained 
in execution (c) 


I Ar nanMant v letrappa (ISI3S) S5 BUd 
17 13J IC 806 ( 41) AM eS6 rU 

<1 sapprovinv dicta In Aiojat ianm v 
/i.rA«wr(18‘>3) 52 ifJd P99 JZtIJC 
607 ( 9) A AI 757 
65 read 17 lupra 

flaiuharan V Jtanmalia (I9U) 41 Cal 1 


19 I C CS3 

fa) fatidtlul V Palnnl (I9»e) BO Stad tJ 
07 97IC lOOd ( njAil 9f,0 
Ml Saifi ini V PaoXunandnn (1930) S" AU 
839 131 1 C 7 0 (SO)AA 811 
(e) SwrraihT'aa Srs^rom i7. (1910) 69 Jfad 
LJ 918 1»91C 219 l3l>Ait 0 
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Dismissal for default of application to set aside ex parte decree —See note 0. 

to r 0 ftbore, “ Di«mn«al for default of applicition to restore suit ’ 

Application to set aside ex parte decree after it has been executed.— Tlio fact 

that an ex parte decree his been aiUified does not preclude the defemlint from applying 
to tho Court for an order to set it aside under this rule A obtains an ex parte decree 
against II, and attaches B s goods in execution of the decree B pij'S the amount of 
the decree under protest, and applies for an order to act aside tho decree on the ground 
that the summons u as not served upon him The Court may make an order setting aside 
the decree, notwithstanding that the decree has been satisfied (d) 

Effect of setting aside ex parte decree — Ifan ex parte decreo is set aside under 
this rule the suit is restored The suit is also restored if the ex parte decree is set aside 
by suit on the ground that the summons was not served But if tho ex pi'te de'-ree is 
set aside m a suit not only on the ground of suppression of summons by fraud but also on 
the ground that tho original claim was fraudulent the suit itself cannot be restored or 
retried, for the issue, whether the plaintiff in the original suit had a right to obtain a decree 
against the defendant, is barred by rujudteata («) 

Ex parte decree against firm — A decree against a firm cannot be said to lie ex 
parte against a partner m tho firm because he has not apjicared at the hearing An ex 
I>artc decree against a firm can be set aside on the ground that the summons was not duly 
eerred on the firm If the summons was duly served upon the firm the decree cannot 
be 8"t aside because one of the partners was not eervrd Under 0 30, r 3, it is not 
necessary to servo every partner A sues Y T dCo.afirm The firm consists of two 
partners Y and I The summons is served on A alone as a partner, Y is not served 
with the summons Neither X nor I appears at the bearing and an ex parte decree is 
passed against the frm The summons baring lieeo duly screed on the firm, the decree 
against the firm cannot be sot aside becaus* ) svas not served and he did not appear at 
th 1 earing (/) 

AppCtll — If m a ease open to appeal an application under this rule is dismissed an 


lawfully impo'cd on the defendants were not complied with {)) 


Revision — It has been hel I by the High Court of Allahabad that an order setting 
aside an ex parte decree is not subject to revision under s 115 the reason given being 
that the validity of the order may be attacLed under a 105 m an appeal from the final 
decree (f) Tlie High Court of Elviras has held that an orler setting aside an ex parte 
decree may be set aside m revision if it is not based on am ground recognised by law (1) 
Insolvency of defendant and deposit In Court.— W hero an ex iwrto decree h ret 
•a*i le on condition that defendant should deposit a aum equivalent to the plaintiff's claim 

(j) r~''w ' *• r I- . .. >. jj sue 914 

'■1 <•> . . ■ ■ . . 


(/) 


U) 


f T //>rr(«i,<(|»<9)lB Cal S*a 
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0) 

U) 

(O 
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0. 9, other sum, and the amount w so deposited, an I a decree la eventually passed for the 

IT. 13, 14 the plaintiff and not the Official Assignee or receiver la entitled on the insohency 

of the defendant to the inone\ paid into Court (tn) 

Limitation, — A full Bench of the Madras High Court has held that a rule framed 
by that Court applying s 5 of the Limitation Act, 190S to applications under r 13, 
ivaa intrn vires (n) The period of TO daxs has hcen enlarged und''r that section m the 
ca«e of a nnstake of a pleader or hu clerk (o) See notes above, ‘ remedies in case of 
ex j>arte decree " 

A\hcre no application to eel aside an ex parte decree is made nithm the period of 
limitation, the Court has no inherent poner under s 151 to set it aside after the expiry 
of the penod(p) 

Vakalatnama — No fresh Takalatnama is nccessarv for the purpose of an application 
to set aside an ex parte decree (?) See O 3 r 1 

14. [S. 109.] No decree shall he set aside on any such 
Kouewetehewta.we application US afoTcsaid unIcss notice there- 

wlthout notice to oppoalte ^ i . i xi x _ -x.. 

p»rt> of has been served on the opposite party 

" Opposite party,' — IVhcm m a suit for larlition by A against B and C sn ex 
parte decree la passed agauist B, the opposite party on whom notice should he served 
under this rule is 4 the [ihmtiff and not C the co defendant (r) 


ORDER X 


Exammatton of Parties hy the Court 


0 . 10 , 
rr. 1,2 


1. [s 


117 ] At the first hearing of the suit the Court 
shall ascertain from each party or his 

sllrfzations in {leadings arc pleader whether he admits or demes such 
twmiucdOTd«n«<i aUogations of fact as are made in the 

plaint or written statement (if any) of the opposite party, 
and as are not expressly or by necessary implication admitted 
or demed by the party against whom they arc made The 
Court shall record such admissions and denials 


2. [s. ns] At the first hearing of the suit, or at any 
subsequent hearing, any party appearing 
pcrson Or prescut m Court, or any person 
able to answer any material questions 


E\AMt>ATION or P^ETirj 


relating to the suit by whom Fucli party o- 5 * f, 

accompanied, may be examined orally by t'* *• < u*, • ^ ff 

Court may, if it thinks fit, put in the cour^/ r/» ' .«zi ,'/• 

questions suggested b}’ cither party. 

Object of examination nnder this role— Tl.* 

this rule is not to take enJrn/'e or &v«rtain »luit m to 1 >“ !*>► 

to determine the betaw^ the («) /*t tb» ^ r ff t ^ 

and before an\ evidence had Ijecn taken a Suliordirute Iwl/f y • tte r » , 

witnc'aboTandcsamincd him andaUo«e<l him to lx* er ^fWfj r ^ •r ,, , 

on the whole case Their Lnrd«hips of the I'nvy Courvil ^ 

unusual procedure and eai 1 with reftnner tothisrule J ;t tJ n ^ ^ ^ 

ii«ed bv the Jud"e only when he finds it necessary to < Mam fr tn » .•< yt } f ft , 
on any material questions relating to the auit ant «o/J t riH Vt (e- »s ///*-*' / 

supersede the ordinary procedure of trial as presents* I m O IS (() 

3. [S. 119.] The substance of tlir* ( yarnin tfio/i tfy , 

Sut*t*nee of esamlnatloo XcdUCCd tO IVTltlHg })y tljf' f", 

to be written j., ^ 

Chartered High Courts— Tins mlo docs not aijly 1> Oafteo/t If,/ ( 
in the czcrcisc of their ordinary or extraordinary original rlvll tit y 

r 3 cl (2)] 

4. [S. 120.] (I) Where the plca<lcr of any \ntty 

*'>■ “ Pkaf'^r “"y HI- 1, 

or of piadr t accompTH} lug a plendi T as i« Tift in /i U, 

m rule (2) refuses oi is un.ibh lo an-y/// 
any material question relating to the suit wlndi Ihf fV/m^ 

IS of opinion that the party nhoin he njarstnla oijgl/f 
ansner, and IS hkel} to be able to answer if intf irog/ilz/J 
person, the Court may postpone the hearing of tin f'ljjf jy, ^ 
future da} and direct that such party shall aj»p( ar in |k iw>n i,ff 
such day 

(2) If such party fails witliout lawful excusi to apj,( if. 
in person on the day so appointed, the Court ina} projifaifa/ 
judgment against him, or make sucli order m rdation to (in 
suit as it thinks fit 

• Direct that such party shall appear In person — Lnhrtli* •n /r-l., 

directing a p»rtj to appmr in person can only Iw male if tl n j lead r «) > ri { n*.-, I 4 
him h« refu'cd or IS unable to answir material q«i«-itiona (u) Sec O 0 r IJ 

Appeal— kn epixal lies from an order {ronounemg ju lament ap irat a ihi»i 
iinderrul r IJ)10 43 r I cl (e)] W here in a auit I y t against if 6 an 1 /J 
ftruck 0*1 if » defence owing to his failure to appear in penon I vil ultimately < 1 « j j, | 

‘“,vi c *” ' » i «‘ic «« (SO A rc~i7r 

(|» » ifttt r^m^Srt (l»3|) 5S t t«> SIS 
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THE FIRST SCHEDULE 


0. II, r. 1 succeed m impeaching or even de«troring the defendant’s title The rcawa js that tie 
defendant being m poutsiion, he cannot be dispossessed of the land except bj proof of 
li/Ie on the part of the dainiant Hence the plaintiff m ejectment should not he aUow 
ed to interrogate the defendant merely (or the purpose of dalrot/tny or impiachms the 
defendant s title (h) \iid this is the Exception above refenwl to But the plaintiff 
in ejectment is entitled to interrogate the defendant as to an^ matter relating to the 
defeiKfant s title that maj support his case direcffy (i) The same principles applv in 
the ease of discoverj hj production of documents 

The IfiiTh Court of Cafcuttahassaidt hat interroga tones in India should not be allowed 
for the first of the above purposes, that is toas'^rtain the nature of vour opponent’s case 
butthatthej maj be allouedforihe second, that is to support vour own ease This 
la on the ground that where a party has notsufficientlv disclosed his ca«e, it is the Court 
that hss to determine the exact nature of his ca«e by procedure under O S, r 7, and 
O 14, IT 12 and that it is not therefore permissible totheo/tpoji/e^rty togetthat 
infurnntion by rfiseoiery But these rules arc, it is submitted, intended not to sujiersede, 
but to supplement discovery and there is no reason whv anj distinction should be drawn 
between the English and the Indian practice (i) 

What Interrogatories may not be allowed —The#e msv be divided into three 

clashes — 

1 -1 parti/ 13 not enlitled to orfminufer intetrojatortf for obiain\«g Hitcoitrj/ of Jaei3 
ir^ie^ eomtituti erefunte/y Meeiidence of hisahertari/ 3 ease or title (/) 

2 -i paTtij ij not entitled to interrojaleae to any eonfideiilial eo'amuiiication3 fcefiresa 
Aia opponent and kie leyal a Icwrs 

S d party IS net entitled to execute inlerntjatonee ir^ieA tnuld inrohe dieeloaurto 
tRjHrious to pabhe inleteels 

See notes tor 13 below, ‘Ground* of objection to production of document*.” 


WtercogaiotUs relating to names or persons —Interrogatories relating to 
the natoca of persons not already parties to the action are onJv allowable where the 
ohject u either to make the proceedines complete and egettne for all purposes or to 
enable tJie plaintiff wore effecurelv to eub^tantute the case whnh he makes against the 
existing defendant (w) Suchioterrogatoties arc not allowable m aoj otbee case Thus 
in a suit by the vendor agsMSt purchaser for specific performance of a contract for 
sale, the plaintiff 19 not entitled to interrogate fbe defendant for the purpose of dis 
caveong whether he was acting a* agent for an uodi«lo*ed prmnpal The only object 
of such an interrogatory » to give the plaintiff the opportumti of releasing the defendant 
and of securing for the plaintiff some other person liable under the contract in substitution 
for, and not 3 ointl 3 with, the defendant (el 


As to ititerrogatones as to names Of witneises, see note above Di eoierv by 
interrogatories, and notes to O 6, r 4, ” Object of particulars ’ As to interrogs 
tones as to names of informants in defamation cases, sec the undermentioned 


cases ( 0 ) 
(») " • 


(0 JW/rrv JHWJJ 2 I R ISO 

<}1 Jfi Kad>^ t CoiinJ (1890) 17 Cil 

810 

(*) i?ij JnalA V Pijhuiialtl (1019) •*! Cal # 
at r e 21 1 C 765 


(f) £*>w(18'0)16C D 93 9* 

wer i J/«y (1*50) 1 tes 1.6 Bra' on 
D scovery, pp i(4 IW , Wlsramon t’l* 
Ctixety p 2>S1 , 

Ml rao/ T (18jS) jOEl *01 Ifmrofti 

V ifWac>l«(18*S!3C P D 19 iOi 
[a) iru/ift«ryll9I6J2C-h 513 . 

r») CAapMin r LeofA llSiOj i h. B 338 

'■ ULidJm) tyfe V 

llv 0) 1 K a ISS [action for UWt 19 
a De*apfiref] 



INTERROGATORIES. 


Oil 


Refusal by company to register transfer.— \Mierc an article of a company s 0. 
articles of association empowers the directors without assigning ans reason to decline to 
register an% transfer of shares not fullj paid up made to anj person not approved by 
them or made bj any member jointly or alone indebted to the companj, and the 
compan) refuses to register a transfer, the compan} is not entitled in an action for a 
declaration that the refusal was wrongful to refuse to state which of the grounds mention 
ed in the articles the directors had acted under, although it might refuse to saj what 
reasons influenced them in exorcising their discretion on that ground (p) 

Foreign law. — An mterrogatora involving a question of foreign law is not per 
missible unless the part j interrogated is shoavn to be an expert in that law (q) 

Time for delivery of Interrogatories —A plaintiff maj, under this rule, 
deliver interrogatories to a defendant exen before the filing of the xmtten statement 
But there is this diSerence, if the English practice is to be followed here, that m xxliat 
are called common law acfions, interrogatories, if delixered before filing the xvntten 
statement, will as a rule be struck out under r 7 as unnece«sarj and vexatious unless 
sufficient reasons are given by the plaintiff to explain why the interrogatories are neces 
sary at that stage of the suit (r) , while m suits of the nature of chnneery actions (*), they 
ma}, as a rule, be allowed though no xrnttea statement has been filed (f) 

A defendant, as a rule, is not allowed to deliver interrogatories to the plaintiff before 
he has filed his written statement (u) 

Leave of Coort —The application for leave to administer interrogatories It, 
as a rule, made ex parte In determining whether leave should be granted, the Court 
should consider whether it is a fit and proper case for administering interrogator!' * 
Leave should be refused if the fnterrogatones are scandalous or are an abuse nf tie 
process of the Court But it is not the duty of the Court, when granting lease, to con* 
eider what particular questions the part} interrogated should be compelled to aninier, 

The proper time for considering that question is after the part} interrogated has made 
his affidavit in answer [r 8] (r) Sw r 2 below 

" Opposite party ” — The«o words do not include sole!} the relation of plnlntill 
and defendant Hence one defendant may administer interrogatories to anutlu r dr fend, 
ant, provided there is some riqht to he aiijtisui in the action hefw ren lAem (u>) 

Where opposite party Is a minor or Innatic — here »' iwrty to a suit u a 
mmor or a lunatic, interrogatories ma} be administered to his next fnend or guardian 
Off fifein, as the c»«o ms} be see r 23 beloxx 

Points of distinction between interrogatories and cross examination — 

(1) Not every question which could lie asked to a witness in tht box may j„ii 

as an interrogator} Thus, questions which arc put onl} to test ll,f 
credibilit} of A person will not l>e allowed, althoueh of course they may 
be a«Led in cross examination (v) 

(2) Interrogatories can odminiMered onix to a porfy to a suit, and not to 

a witness (y) 


5AsM AmAott V NAo«A 'Aoo.uh (|s-ri> 

"0” IVm XbIA t Ii>4t9 Salk n» 
4*1 471 ' 

UuHai \ |IK<>01 is < I) jC’ 

« lA IS y II II H>S ! 

\ L rrk I ritp d Co HV1S| • (1, ; 
^A««r* > Lo'-oM(krT> 3 Q 

nSt Krmofjy y 
ill 53»_ /Aif«-<,»,/4, V Latjirj, 


1 II- 


S' 1. 

lt 1 ur>.ro-t,rn, 
Sl» SSfl 


TOt » 


- 153 


U (lS-3) 30 t 
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0. II, r, 1 succeed in impeacHmg or even Uestrojjn^ tJje de/enJant’s (it/e The reason is that the 
defendant being m poaseasioit, he cinnot be dispossessed of the land except by proof of 
title on the part of the claimant Hence the plaintiS in ejectment should not be allow 
ed to interrogate the defendant inerelj for the purpose of destroying or mpeaeliing the 
defendant a title (A) And this is the Exee-ptuiti above referred to But the plaintid 
in * . matter relating to the 

imo principles applj m 


The High Court of Calcutta bassaid th*t interrogatoriesin India should not be allowed 
ioe the first of the a boio purposes, that is, to ascertain the nsfore of your opponent’s case 
but that they may be allow^ for the second, that is, to support v our own case (j) This 
18 on the ground that where a party has notsufficiently disclosed his ease, it js the Court 
that has to determine the exact nature of his case by procedure under 0 8, r 7, and 
O 14, rr 1 2, Hid that it is not therefore permissible tot\\e opposite part j to get that 
information byrfiacoiery But these rules are, it is submitted intended not to supersede, 
but to supplement dijcoveiy an»l there is no reason why any distinction should be drawn 
between the English and the Indian practice (I) 

Whal Interrogatories may not be allowed — These may be dmded into three 
classes — 

1 A parly IS not €nlilleil to admimsur iHlerroyateries/or obtaining diseoitry oj Joels 
vihieh consfifide exclKsuefy the eoidtnte oj his aditrs try i east or inh ff) 

i A party ts not entitled to tnterrojaU as to any cO^JiUntinl eommumcations istueen 
his oppo«««f and hts legal nditsera 

3 A party ts not entitled to ezeeate mlerrojalones tihch uould innhe disclotures 
injurious to public interests 

See notes to I 13 below, ‘ Grounds of objection to production of docuiftents 


interrogatories relating w names of persons —Interrogatories relating to 
the names of persons not alieady parlies to the action are only allowable where the 
object 18 either to mahe the proceedings complete and eSectice for all purposes or to 
enable the plamtifi more effectively to substantiate the case which he mshes against the 
existing defendant(»n) Suchinterrogsfones are not allowable in any other case Thus 
in a suit bj the vendor against the purchaser for specific performance of a contract for 
sale, the plaintiff is not entitled to interrogate the defendant for the purpose of dis 
covering whether be was acting as agent for an undisclosed pnnripal The only object 
of such an interrogatory » to give the plaintiff the opportunity of releasing the defendant 
and of securing for theplamliff some other person liable under the contract in substitution 
for, and not jointly uith, the defeodaDt («) 


As to interrogatories as to names of witnesses see note above. Discovery by 
interrogatpriea, and notes to O 0 r 4, ‘Object of particulars As to jntermga 
tones as to names of informants in defamation cases, see the undermentioned 


cases (o) 
(fi} - 


(,) illlUr V Eirtran U9Q3J 2 I It ISO 
(i) Ah Kader v Gob\ni Dau (1690) 17 Csl 
610 

(*) Dainalh v Ttnjliunalh (1919) « Ckl 6 
dtp 9 S|I C 765 


(0 DtnboiBV Zotf(1880)16C D 03 Oa Pli” 
net V J/aj (1750) 1 les 128 dSra' oi 
DUcoiery pp 4*1 *6a 
eo\ety P 261 , 

(Wl TAot V /fn** tl8j5) 10 Ev *0* ffaniwli 
T irWacAe (1878)3 CPD_10_7-0- 


{•) CAo/nnn v LenjA JIO.OJ I K. D «« 
Istonderl luU Sam 'I v Oahtmi,. J-t 
(IP.OJ 1 K. B 13d (aftlon 1 r UW* 
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Refusal by company to register transfer.—'' an article of a compan} s 0 

articles of association empowers the directors without assigning an} reason to decline to 
register an\ transfer of shares not fullj paid up mad* to an} person not approved b} 
them or made b} anj member joint!} or alone indebted to the compan}, and the 
corapan} refuses to register a transfer, the company i< not entitled m an action for a 
declaration that the refusal was wrongful to refuse to state which of the grounds mention 
ed m the articles the directors had acted under, although it might refuse to sa} what 
reasons influenced them in exercising their discretion on that ground (p) 

ForeigU law — An interrogator} involving a question of foreign law is not per 
missible unless the party interrogated is shown to be aH expert in that law (q) 

Time for delivery of Interrogatories —A plamtiff ma} under this rule, 
deliver interrogatories to a defendant eaen before the filing of the written statement 
But there is this difference, if the English practice ts to be followed here, that in what 
are called comiiion law aeliona mterrogatones, if delivered before Cling the written 
statement, will as a role be struck out under r “ as unnecessary and vexatious unless 
sufficient reasons are giien by the plaintifl to explain wh} the interrogatories are neces 
aary at that stage of the suit (r) , while m suits of the nature of ehaneery actions (#), they 
ma} , as a rule be allowed though no written statement has been filed (I) 

A defendant, as a rule, is not allowed to deliver interrogatories to the plaintiff before 
he haa filed his imtteti statement (u) 

Leave Of Court —The application for leave to admmistcr mterrogatones is 
as a rule, made ex parte In determmmg whether kave should be granted the Court 
should consider whether it is a fit and proper case for administering mterrogatones 
Leave should be refused if the interrogatories are scandalous or are an abuse of the 
process of the Court But it is not the doty of the Court, when granting lease, to con 
aider what particular questions the part} interrogated should be compelled to answer 
The proper time for considering that question is after the part} interrogated has made 
hiB affidavit in answer [r S] (t) bee r 2 below 

" Opposite party ’ — These words do not include solely the relation of plaintiff 
and defendant Renee one defendant ma} administer interrogatories to another defend 
ant, provided there is some riqhl to 6e adjusted in the action between them (lo) 

Where opposite party is a minor or lanatlc — here a’ party to a suit is a 
minor or a lunatic, interrogatories may be administered to Iiis next friend or guardian 
ad Itlem, as the ca«e may be see r 23 below 

Points of distinction between interrogatories and cross examination — 

(1) Not ever} question which could be asked to a witne's in the box may be put 

as an interrogator} Thu« questions which are put only to test the 
credibility of a person will not be allowed alihouch of course they may 
bo a<led in cross examination (Jr) 

(2) Intcnogatones can administered onlv to a }>orty to a suit, and not to 

a witness (y) 



(<) That It irtl n* a.alimed It Itiv Jikliralorv 
Art IS 3 a 31 t>tt)c Cliaiinn llivl I d 
'» llare-onl\ tfuae (I*!*') U l 1) eie I mum 
1 lat of IxmJim \ r (1**9HS I D 

tsi rti 

(a) lianrf \ tis’flj 2 C II 4 


(•D JW/«» 


•jf V Pfadf (18 6) W \ (Eoe I 64 
4fim V *Ao»AitAoo»uii i Cal 

Jjrm SiilA a Jmlro \ath ( 1831 ) 18 

irrt»(i«ao) IS c D 16’ «A4if 
T 'milA(18'6) 18 Q II D 1»3 JJ reSal 
V t n-A I r jp Sr Co (1913) 2 CTi 3 5 

' iaUuitifn (IS*-*, S Q 11 D 

a34 KrmiuJf y DoStom (I 8 J 3 I 1 Ch 
(«) T t.4,4,;*/ (!(!,•, JO c D 
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THE KRST SCHEDULE 


n Impleading party of discovery — A person cannot be made a partv to a suit 

. 1-3 solelj for the purpose of discovery {*) 

Distinction between pleadings and JnierrogatorJes— latezrogatones are 

not like pleadings confined to the tnater al facts on which the parties rely in support 
of their claim or defence Interrogatories may be administered not only to ascertain 
the nature of your opponent s case but lo ob/ttin admissims from him of everything 
which 13 material on the plead ngs so as to facilitate the proof of jour own case and 
thug save j ourself the expense of proving facts admitted by your opponent in answer 
to the mterrogatonea (a) 

ProbsCC proceedings — O ll applies by virtue of s 2G6 of the Indian Succeosion 
Act 3D of 1 D25 to proceedings in probate (6) 


2. R. S. C., o. 31 , r. 2 .] On an application for 

lea^e to delner interrogatories, tlie par 
to be submitted ^ * ticular interrogatories proposed to be 

dclitered shall be submitted to the Court 
In deciding upon such application, the Court shall take into 
account auj offer which may be made by the party sought 
to be interrogated to deU\er particuhrs, or to make admis 
sions, or to produce documents relating to the matters m 
question, or nny of them, and loaie shaJJ be gi^en as to such 
only of the interrogatories submitted as the Court shall 
consider necessary either for dispo<?ing fairly of the suit or for 
saving costs 

Power of Court uader this rale— It is to be noted that the Court has no 
power under this rule to settle mterrogatones but to state only what interrogatories 
should be administered (c) Further the »llo\rance by the Court of interrogatories to 
be administered to a party does not amount to a decision that the party is bound to 
answer them but leaves Liin at liberty to toko any objection to answering which he 
might otherwise have taken (d) See rr 6 7 below 

Running down cases — In nmning down cases only such interrogatories should 
be allowed os may bo necessary for disposing fairly ot tie suit or for saviog costs within 
this rule (e) 


3. [R. s C., O 31, r. 3, 0/ S. 123] In adjusting the 

costs of the suit inquiry shall at the 
costs otintcrrogatorie, j^g^ance of any party be made into the 

propriety of e'^liibiting such interrogatories, and if it is the 
opinion of the taxing officer or of the Court, either wtli or 
without an application for inquuy, that such interrogatories 
have been exhibited unreasonably, ve\atiousl} , or at improper 


0) 

(a) 


Allornfu Gtneral 
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length, the cost occasioned by the said interrogatories and the 
answer thereto shall be paid in any e^ ent by the party in fault. 

4, [iVeia. R. S. C., 0« 31, r. 4.] Interrogatories shall be 

in Form No 2 in Appendix C, mth such 
Form ot interrogatotiM ^ {iriations US circumstanccs may require 

5, [R. s, c., 0. 31, r. 5, Cf. S, 124.] '\\Tiere any party to 

a suit IS a corporation or a body of persons, 

corrorations wlietlicr incorpoHitcd or not, empowered by 

law to sue oi be sued, whethei in its own name or m the name 
of any officer or other person, any opposite party may apply 
for an order allotving him to deluer interrogatories to any 
member or officer of such corporation or body, and an order 
may be made accordingly 

Delivery of interrogatories to an officer of a corporation —A corporate 
body canno* answer for itself, and if it is necessary that some officer should answer 
for it His answer is the answer of the company and can bo read against the 
company Therefore be is only bound to answer with reference to knowledge acqutnd 
m tht course of Ais employment by the company, and as the result of inquiries made 
by him of the other officers and agents of the company with regard to their knowledge 
acquired in the tnme uxij He is not bound to answer as to An oira iROirfedye, or to 
make inquiries of the other officers or agents of the company as to their knowledge 
oe^ (iref awxdtntaUy or in some <Ahtr cojmeify (/J 


6. [R. S C., 0. 32, r, 6, C/* S, 125,] Any objection to an- 
swering any interrogatory on the ground 
tortV'bs'SMw*? that it IS scandalous or irrelevant or not 

exhibited bona fide for the purpose of the 
suit, or that the matters inquired into are not sufficiently 
material at that stage, or on any other ground, may bo taken 
in the affidavit m answer 


Scandalous interrogatories— Ccitamly nothing can be scandalous which is 
relesant (^1 Interrogatories which tend to incrunmate a party at*t tint scatwUlcflis 
if they are relc'ant (A) 


Irrelevant interrogatories — ^The discorerv by interrogatories as distinguished 
from en ss-e^aniinati n mu«t be dtrtrtty rtletart to the matter m issue (i) Thus m 
an action for damages again«t the defendant for seducing the plaintiff s daughter the 
defendant cannot be a«brd h wricbheis asitiip-rfecth irrelerant in such cases whether 

the defendant is rich <r p.Hr the trne mea«ure <f dama-es being the amount of com 
ponsation to Iw pai 1 t > the plaintiff f r the tnjurr he has sustained by the seduction 
of his daughter BJt intern gatoncs as to whether the defendant ha« had seiual 


to 
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O. n, t. 6 inteirour«<! with the daushter, and whether he had stated that he behered that she had 
not had such intercotirae with am other man, are allowable 0) himilark interre?a 
tones will not allowed vt the defenee »l whieh the> aim wotild be no defence in law 
to the smt (A) 


U here a parts seeks <Ji«coTerT of Joetimenis, and the opposite partr alleges that 
the documents are not nltrant, the procednre to be followed « that laid down in r IS, 
sub r (2) beloAv A party should not be compelled b> means of interrogatories to pie 
di«eoi-erT of documents, the reletanct of which is denied (/) 

“Not exhibited bona fide for the porpose of the salt.*'— Though an 
WitetTogatory tost be relerant, A may be objected to on the ground that it is put with 
a new to serre an ulterior object beyond the soop^ of the suit 

• Not snfficlenlly materia! at that stage”— An mterroyatorr mar be 
per/ectfr relevant to a suit, and put hona/Tde for the purpo«esof the suit, but il it ispre 
mature. It willriot be allowed (m) Thismar beilln«trated brthefolloinng cases — 

(1) A soea Btot breach of an alleged trust and for proSt* made by S by such 
breach B denies the alleged tru«t A is not entitled to interrogate £ so as 
to require from him an occounf of profits of the alleged trust fund nnle«s the 
trust is proved («) , but it is otherwise if the breach of trU't is admitted (e) 

(2) In Ttnntiiy r Chrl (p), the plaintiff's interrogatoncs as to the amoui^l of 
damages were held to be premature, as it was not yet decided whether the 
plaintiff was entitled toanydsmages at all Cotton, L <1,, said TheCourt 
IS alwars nowtlhng before tbe right to relief is e>tsbhsbed to make an order 
for discovery which may be injunoas to the defendant, and wilj only be useful 
to the plaintiff if he succeeds in estabh'hiog his title to rchef ” 

"Or any other ground" — BeMdes the three specific ground* mentioned 
m the rule, a party interrogated mar object to 8n«wer an interrogatory on the ground 
that It is proli*, oppre-Mire. oanecessaiy orwandalous (r 7), or on the grounds «pecified 
in the notes to r 1, •* >S'hat interrogatories mar not be allowed,” on p 6l0 above 


"Fishing” Interrogatories not allowed,— The questions asked mu^t not 
be fi«hinff. that is to »ay, they must refer to some definite and existing state of cir 
cuinstances, and must not be put merely in the hope of di«coTenng wimething which 
mar help the party mterropating to make out some care (j) See Odgere on Pleading, 
Stb £d , p 295 For in'UBCes of ‘‘fiJuog mterrogatone*,’ see dh /Torfor r Goiind 
Dfta (r) 


Contracts by way of wager. — in wes where the defence of wager is set op 
the Court will refuse to allow tbe partr aeltuig up this defence to mteirogate hjs opponent 
generallv as to his bo«ine«s transactions apart from the jwrticnlar transaction* in the 
suit, tbe reason beins that it ismanifertlr unfair to compel a person to direlose his general 
dealings on the chance that Ibetcby his opponent mai discover something that will 
support his case (a) 


DefainatlOD — t' here a ftatement of claim in an action for slander alleges puhhea 
tion to one named person, and pubhcation al*o to various other pcr«on» mmanied, it is 
not generaUs permissible to »«k the defendant whether be uttered the words complained 


{/) 

(») 

to 

(i") 


Uodtcllv raytofdsrs) Ik B. »Q B T» , 
rofrn d Co V LomtfTi d- Co (IfoO) 2l 
Q B D 6 3 , 

iK<npii.y* r 5«*i-I(lS»)23CaI.117 

T iMjir cf Xrr»?o/tl8S"^ IS Cal. | 


riirtirr IT/t/jd^sme C P 4T7 
irAiMamV IFAiiAam (IS'IJS* SoL Jo 4o« 


0») (1«"»S*C P isl Jin l/inretnraW trade 
niaiti] , 

(*) Conrifvr ^ J" 

* ««;«i,v IVn/rtJ.Ne » 


1> 

(r) (tP90) 17 Cat SlO glS St3 

(<} ChaTfOmJoiv 

171 C 15“ 


31' 



INTERROGATORIES. 


G15 


of to any person or persons other than the person named, and if so, to give their ( 

Such an interrogator) is a fishing interrogator), the object being to find out some cai*** j 
of action against the defendant other than the specific cause of action alleged in tL» 
plaint (t) 

7. Any interrogatories may bo set aside on the 

ground that they have been exhibited un- 
ouuntmo*gator*cs'^ strikinc rcasonably or vexatiouslj', or struck out on 
tlie ground that they are prolix, oppressive, 
unnecessary or scandalous ; and any application for this 
purpose may be made withm seven days after sd^nce of the 
interrogatories 

Setting aside and striking ont Interrogatories—^!, as trustee m the Unt. 

ruptey of C, sues B for a declaration that a piece of land purchased by li and C in 
Tias purchased by B and C in partnership B denies the partnership A exhibit* in- 
terrogatori*’S to B asking for particulars of purchases of land by B and C prcsiom and 
subsequent to 1883 to prove that they had been co partners in various other purthaw* 
similar to that of 1883 The interrogatories are irreJciant and oppressive, and rnuit 
be struck out ‘ To ask the defendant to take the trouble to go through his Uk.Ics and 
papers for so many j ears is vexatious and oppressive («) ” 

The present rule does not apply where the interrogatories arc merely irr* levant. 

An objection that an interrogatory is irrelevant must be taken in the affidavit in ansHer 
(r 0), and is no ground for setting aside the interrogatory under this riili (v) 

“ There is no foundation for the opinion that a person who ha.s a grriutnl fur r< 
to onsner [an interrogatory] is precluded from availing himself of that ground Israum 
be has not applied to have the interrogatory struck out (loj 


8. [R. S. c., O, 31, r. 8, S. 126.] Intcrrogatorjcs hIiuII 
be answered by affidavit to bo filed within 
sffluvit In sn»»«r, filing tcH days, Of witlim sucfi othcF tiiiio UM tho 
Court may allow. 


Answers as to matters done by agent or servant of party intcrrogai(ri,>" 
A pvriy to a suit is not excused from ansaenng interrogvtorics relevant to (hn i|ni ■i|i;n 
in issue on tlic ground that they are as to matters which are not within hji, nwti kii'm. 
ledge, but arc on]^ within the knowledge of his agents or servants, if sinh kri'mirdg'i 
has licen acquired by them in ihe ordinary course o/ thtir tiHi>lo'jmrnt Ifi |s IhiiiihI |i, 
obtain the iiiforiiiatiiin from such agents or aervants, uuIcms he kIiown that It wt,ii|it tm 
uiireas mabic to require him to do so, as for instance if either rik h age, its i.r ■■ rvniits 
have left bis emplovmcnt, or if it would occasion unreavmaWe exj« nv nr an tinr'-n*>,n 
able amount of delvv or the like (r) A psrty s banker or sijjicitcir is Ins at<iit within 
the meaning of the above rule (y) But a party is not Uiund to di«(l ise inatlirs that 
have come to the knowledge of hi# agents or avrvants olherwiw than in |(,e ordinary 
couree of their emplovinent (*) 
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9. [AVif, R. S. C„ O, 3i, r, 9.] An affidavit in ansTvet 
,,,,,,, interrogatories sliali be in Form No, 3 
Appendix C. vvitli sucli variations as 
circumstances may require. 


10, [A cif.] No exceptions sliall be taken to any affida^^t 
«^raon e« to answCT, but the snfficiencj' or otherwise of 

any such ainda\’it objected to ns insufficient 
snail be deterimned by the Court. 


11, [R. S, C„ o, 32, r. II, s, 127.] any person 

interrogated omits to answer, or answers 
answer lurthet aesner oi insyffjcicutly, thc party interrogating may 
applj' to the Court for an order requiring 
him to answer, or to answer fixrther, as the case may be. And 
an order may be jnade requiring Iiim to answer or answer 
further, either by affidant or by viva loce examination, as 
thc Court way direct. 

Application tor farther answer to interrogatories —An application for 
B iurtlwr ans\rrc to mterrogatoncs ought to ap^ciff the iDlerrogaton^a or parts of 
interrogatories to whicli a further ansirer is required (o) 

"Answers InsUfEclenUy."— “ ivah regard to an aniTrer to jnterrogatones 
what the Court has to consider ts thtssimplj", irhether theaosner uiasulRnent, not to go 
into the question of the truthfulne«3 of the answer, but to see s^hether U ts insufficient 
or not. and li it is insufficient, then onl^ can it require a further answer ” (6) “ ^Vhen 
»n answer 18 couched in a form which makes it ernbacrassing, that » to say, wWh prevents 
the person who asks for it from using it without having thrust upon him irrelevant tnaU 
ters as part of it, the answer is insufficient, and the proper course to pursue la to aak that 
a further answer shall be made" (c) 

Priviieg& —Where in an answer to iwteitogatones the pittj intexxogated declmcs, 
to give further mformation on the ground of privilege, and the prtnJege is properly 
claimed m law, the Court wdl not requireafnrtberan'wer to beput m, unless it is cle»rl> 
sitisScd, either from the nature of the subject matter for which privilege is claimed. 
Of from statements in the snswcritsclf, ono documenta so referred to as to become part 
of the answer, that the ctaUn for privilege cannot possibly be substantiated. Tie »'ere 
I,/ /ease«o6/« saspfcioii which IK sufficient to juatifj the Court in requiring a 
further offidant of documents is not enough whoa a eJaira lor prln.'eg® m an ans'^er 
to intcmsgatones sought to be falsified (d) See notes to r 13, ’* ConcIusivenr«9 
of affidavit of documents ” 

Consequence of ffttlnre to answer lntem^atorles.“~See r. 2i below. 


12. [R* Cm O. 31, r. 12, S. 129,] Any party’ may, tritli- 
out filing any affidaWt, apply to tlio Court 
ofS'iS'at" for an order directing any other party 

to any suit to make discovery on oath of the 
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documents ^^hlcll are or have been in his possession or pou’cr, 
relating to any matter m question therein. On tlic hearing 
of such application tlic Court may either refuse or adjourn the 
same, if satisfied that such discover}- is not necessary, or not 
iiecessar}* at that stage of tlie suit, or make sucli order, either 
generallv or limited to certain classes of documents, ns may, 
m its discretion, be thought lit : Provided that discovery 
shall not bo ordered nhen and so far as the Court shall be of 
opinion that it is not nccessarj' cither for disposing fairly of 
the suit or for sa^^ng costs. 


13. [R. S, C., O. 31, r. 13, S. 129, 2nd para.] TIic affidavit 
to be made by a party against whom 

of document* , . . • .1 1 . 

such order as is mentioned m the last pre- 
ceding nile has been made, shall specify which (if any) of the 
documents therein mentioned he objects to produce, and it 
shall bo in Form No. 5 in Appendis: C, with such variations 
as circumstances may require. 


Discovery and prodoctloa of docaments.— BesiOrs JisroTerr by tray of 
ansTer to interrogatorifs, there la another specioi of discorery called diwoitry ofdoeu- 
tn«nU The parties to a suit may hare id their possession or pover docvmtnts rtlaitnff 
to the mallen in question in the suit These documents may be divided into two classes — 
(0 those which the adv ersary is entitled to inspect, and 
(ii) tliose which be is not entitled to inspect. 

Documents which belong to class (ii) arc described and classified below, under the 
head “ Grounds of objection to production of documents ” As to class (i) it may bo 
said that the adrersary is entitled to inspection of all documents which do not come 
within class (ii). Speaking generally, we may say that the adversary is entitled to 
inspection of all documents which do not of themselves constitute ertluaiielif the party’s 
evidence of bis case or title But how la inspection to be obtained * If A wants to 
inspect documents in the possession of Ji which he is entitled to inspect, it is clear that 
he cannot in<pect them unless they are produced by B A must therefore call upon 
B to produce the documents. But how can .4 do this, unless he knows vrbat documents 
are in the possession or power of iJ/ To enable him to obtain this information, A is 
entitled to difcocery from B of the documents in his possession or power («) For this 
purpose, A may applj to the Court for an order requiring B to make an affidavit, called 
a^davxt of documents, stating what documents are in his possession or power relating 
to the matters in dispute m the suit Uben the Court makes the order B is bound to 
make bis affidavit of documents; and if he fails to do so, he will be subjected to the 
P’nalties si»ecified in r. 21 below After B has disclosed his documents bj affidavit 
A may require him to produce for his inspection such of the documents as he is in law 
entitled to in«i»ect. 

Contents of aiOdSTlt of dOCQIDeiltS.~A party who is ordered to make 
his affidavit of documents should set forth in the affidavit all documents which are or 
hare been in his possession or power relating to alt matters in question in the smt As 
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answer 


R. S. C., o. 31, r. 9.] An affidavit in answer 
to interrogatories shall be in Form No. 3 
" in Appendix C, with such variations as 
circmnstances may require. 


10, No exceptions shall be taken to any affidavit 

^o oicertion to )« f.un answcr, but the sufficiency or otherwise of 

any sucli affida\'it objected to ns insufficient 
shall be determined by the Court. 


11. [R- S. C., O. 32, r. II, S. 127.] ^Miere any person 
interrogated omits to answ'er, or answers 
answer further insufficiently, the party interrogating may 

apply to the Court for an order requiring 
him to answ’er, or to answer furtlier, as the case may be. And 
an order may be made requiring him to answer or answer 
further, either by affidavit or by t'iva voce examination, as 
the Court may direct. 

Application for farther answer to interrogatories.— An application for 
a further answer to mterropatones ought to apeofy tJie interrogatories or parts of 
interrogatories to which a further answer is required (a). 

“Answers Insufficiently.”— “W'ltb regard to an answer to interrogatories 
what the Court lias to consider is this simply, whether the answer is insufficient, not to go 
into the question of the truthfulness of the answer, hut to see whether it is insufficient 
or not, and jf it is insufficient, then onlj can it require a further answer ” (6) “ l^^len 

an answer is couched m a form which makes it embarrassing, that is to say, which pres ents 
the person who asks for it from using it without ba\ing thrust upon him irreleiant mat. 
ters as part of it, the answer is insufficient, and the proper course to pursue is to ask that 
a further answer shall be made ’’ (c) 

Privilege. — Where in an answer to interrogatories the partj interrogated declines, 
to gi\e further information on the ground of pniilege, and the prmlege is properly 
claimed in law, the Court will not require a further answer to be put in, unless it is clearly 
satisfied, either from the nature of the subject matter for which privilege is claimed, 
or from statements in the answer itself, or in documents so referred to as to become part 
of the answer, that the claim for pnvikgo cannot possibly be substantiated. The mere 
ei'isfeiice 0 / rrasoiiaftle suspicion which IS sufficient to justifj the Court lO requiring a 
further affidavit of documents i« not enough when a claim for prmJege in an answer 
to interrogatories is sought to be falsified (d) See notes to r 13, “ Conclusivcness 
of affidavit of documents ” 

Consequence of fallare to answer interrogatories. — See r. 21 below. 


12. [R. S. C., o. 31, r. 12, S. 129.] Any partj- may, with- 
out filing any affidatit, apply to the Court 
of uocumcot? for an order directing any other party 

to any suit to make discover}- on oath of the 


(a> Jn/fryv ^orthami South ModKieh Swheast 
Co (1S70I II C D 43J 
(W ijrt-l/' P l.Sl 


(0 /6 . p 25 

(rf) ij/f/fv ^fn»rfi/(l8«l)27C P I 



INTERROGATORIES. 


017 


documents winch are or have been in his possession or power, C 
relating to any matter in question therein. On the hearing 
of such application the Court may either refuse or adjourn the 
same, if satisfied that such discover}' is not neccssar}*, or not 
necessarj' at that stage of tlie suit, or make such order, cither 
generally or limited to certain classes of documents, as may, 
m its discretion, be thought fit : Provided that discovery 
shall not be ordered when ami so far as the Court shall be of 
opinion that it is not neccssar}’ either for disposing fairly of 
the smt or for sa\’ing costs. 

13. [R* S. C., O. 31, r. 13, S. 129, 2nd para.] The affidardt 
to be made by a party against whom 
sucU ordcr as is mentioned in the last pre- 
ceding nilc has been made, shall specify which (if any) of the 
documents therein mentioned be objects to produce, and it 
shall be in Form Xo. 5 in Appendbe C, ^vith such variations 
as circumstances may require. 

Discovery and production of documents.— ‘Besides diseorery by «ay of 

answer to interrogatories, there is another species of diseoeery catJed diseoiery of doev 
menu The parties to a suit may hare in their possession or power documents reMinif 
lathe mntttrs tn question in the suit These documents may be divided into two classes — 

(i) those which the adversary is entitled to inspect, and 

(ii) those vrhich he is not entitled to inspect 

Documents vrhich belong to class {ii) are described and classified below, under the 
head ‘ Grounds of objection to production of documents ” As to class (i) it may bo 
said that the adrersarj is entitled to inspection of all documents which do not come 
within cla«s (ii) Speaking generally, we may say that the adversarj is entitled to 
inspection of all documents which do not of themselrea constitute enlustitlt/ the party’s 
eiidence of bis case or title But bow is inspection to be obtained ’ If A wants to 
inspect documents in the posscs.ion of B which he is entitled to inspect, it is clear that 
he cannot inspect them unless they are produced by £ A must therefore call upon 
B to produce the documents But how can A do this, unless be knows what documents 
are in the possession or povrer of -B/ To enable him to obtain this information, A is 
entitled to discoiery froni of the documents m hia possession or power (e) For this 
purpose, 1 may applj to the Court for an order requiring B to make an affidavit, called 
a^Jaiil of documents, stating what docomenfs are in his possession or power relating 
to the matters in dispute in the suit When the Court makes the order B is bound to 
make his affidavit of documents , and if he fads to do so, he will be subjected to the 
p nalties specified in r 21 below After B has disclosed his documents by affidavit 
A maj require him to produce for his inspection such of the documents as be is in law 
entitled to inspect 

ConteDtS of affidavit of docaments.— A party who is ordered to make 
his affidavit of documents should set forth in the affidavit all documents vrhich are or 
hace been m his possession or power relating to all matters in question m the suit. As 
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0, 11, t, 13 to documents which are not but bate been m his possession or power he must state whi< 
has become of them and jn whose possession thej are, in order that the opposite part; 
may be enabled to get production from the persons who bare possession of them Foi 
the same reason if there are any docoments jn which he has e. joint property with other 
jiersons not before the Court, he most slate the names of those person" Rule 13 pro 
vjdes that every affidavit of documents should also specify which of the documents 
therein ee( forth the declarant objects to produce for the inspection of the opposite partv 
together with the grounds of such objection (see App C Form ^o 5) These grounds 
are three in number and are detailed below The Court examines these grounds when 
it is called upon to make an order for production of the documents ni a party s possession 
for the inspection of the opposite party (r 14) 

Groands of objection to prodaction of docoments — Production of docu 
ments can be resisted as of right on three grounds (1) as disclosing the party s evidence 
(2) as being within the doctrine of legal professional privilege and (3) as being injurious 
to pubbe interests 

1 A party is not hound to produce /or Iht tnsperbon of ha opponent dorumenfs uf icA 
of themeehea endenee exeluaitely the parti/e otett case of title (/) —Documents con 
etituting etidenee of the partj a case or title are not protected unless tbev are solely or 
exeluaaely evidence of U W here a document is or may be evidence for the adieraary 
as uell aa the party the party eannot withhold inspection of it from the adrersary ip), 
although his own evidence maj be thus disclo«ed (A) It ;s not enough for a man to sat 
each and such documents are the title de^ds of his property it is no ground for refusing 

their production if they are necessary to support the adversary s case (t) Rut a docu 
ment is protected from production and inspection if it txtlusxttly evidences a party s 
oim case and does not support the adversary a case 0) To entitle the party to this 
protection the privilege must be properly claimed and he must state m his affidavit 
that the documents constitute evidence of bis own tase or title that they contain notlung 
supporting or tending to support the adversarys case or title and that they contain 
nothing impeaching his own case or title (I) As to discovery in actions of ejectment see 
notestor 1 above ’It hat interrogatories may be allowed 

The rules regarding inspection and discovery of documents are not meant for suits 
relating to boundary disputes and other disputes Assertions of a party on oath that 
documents required to be produced relate only to his mm title cannot be disregarded 
if the Court is satisfied that they are true and that the party asserting has not 
misconceived the nature and effect of those documents {1) 

2 A part j is not bound to produce any eonJidenUal eowiOTunicationj beticcen hi n 
and ha legal adnaertm) — Theobjectof thisruleia to enable persona to obtain leg^ladnce 
safely and effectually (n) The following are amongst the confidential communications 
between a client and his legs! adviser that ato protected from production and inspection 
(1) statement of facts drawn up by the client for aubnjissiOn to hu solicitor and docutuents 
prepared by bitn for the purpose of providing the solicitor with evidence and information 
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(or tl»* oiiduft of huciv (o) { ’) a<lMCOgi\cn the solicit nr v it h reference tliercto (;?). Q. I 

(3) rntn**' in the ^jlieitnr s diaf\ of communications between liim«clf and liii client (g) , 

(4) tn»niorinda or mmiitcs oisJn tho client of the cummiinicntioiis between liim«<?'f 
and the Boheitor (r) , (") communications between solicitor ami counsel with reference to 
the client s ease («) (6) draft pleadings (t) , (7) case Uid before counsel for his opinion 
and other bnefa for c^unscl («) , (8) solicitor s bill of costs, for it is Tirtually the solicitor s 
hi4lnry of (he frfin«af/ion in which he was concerned (c) Itut the communieation is not 
ptis ilei^^l unless it is of a confiijenlial nature (w) And, further, it must have been made 
to the lejo! arfmer ictlh a i i«tc to oblnin profuiion/it adiife (x) It is not neccssarj that 
it should ha\e been made either during an actual or even on especteJ litigation A com 
munication with a legal adviser is protected, though it relates to a transaction vhieh la 
not the subject of Itlijolion proaidcd it is a communication made to him for the purpose of 
obtaining professional adiicc (y) But no pnailogo attaches to communications between 
a solicitor and Ins client which arc in themselves facts of a criminal or unlawful pro 
ceeding (:) Uhcre one of the trustees of a will is a soheitor and acts as the solicitor 
for the trustees, communications passing between him and his co trustees, which would 
be prmleged if the solicitor were not a trustee, are privileged notwithstanding that he 
IS a trustee (a) But confidential communications between a principal and an agent who 
IS not a legal agent, eg , » commercial agent, are not pnvileged, w hrther the> are made 
after litigation has become imminent and after legal advice has been taken, or e\en after 
litigation has commenced {b) Similarly reports made by a servant to his master re 
carding the subject matter of the suit are not privileged (c) See Eiidence Act, 1873, 

63 120 129 


3 A party is not bound to produce any public official doevmcnl i/i(apr<x/ucfion uould 
be injurious to public intereaU (d) —With reference to a claim to privJego on this ground 
Lord Blanesburgh said “Particularly must it be remembered in this connection that the 
fact that production of the documents night in the particular litigation prejudice the 
Crown i own case or assist that of the other side, is no such * plain o%cmdmg principle 
of public interest ’ as to justif} any claim of privilege . lo truth the fact that the 
documents if produced might have any such effect upon the fortunes of the litigation is 
of itself a compelling reason for their production— one only to be overborne by the 
gravest considerations of State policy or security " («) 

This head of privilege applies as a rule wrhen a party to the suit is a public officer 
See Evidence Act, 1872, ss 123 124 

In all the three beads of pnvilego mentioned above, the privilege must be claimed 
in the affidavit of documents, and the grounds of pniilege must be sufficiently disclosed 
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). 11, t. 13 H «l>i! iffiilant of documtnlj does not sufflcK-nOj- raise tie claim rf pHnlege, tie party 
toM bo alloTi Pti to put m a further affidavit m support of that djira (/> 

Is a partj bountf to give discorery of documents ’which wil! tend to mcnniinate 
him Of erpote him to a peBaJtj* otforteitace r Xo. according to the English faw 01 
But apparcntlj, yes, according to the Indiaa lair. See Endenee Act, s 132, where 
the term “witness’ obviounly includes apar/y to a suit 

Conclasiveness of a0tdavl( of docttiuenta. Farthei- affidavit — If a r®rty 

states m his afTidatit of documents that he has no dorumeEls relating to the 
matters in qnestion m. the suit other thaa those set forth in the a£5davit, his oath i3 con 
clusn c, and the other party cannot cross examine upon it, nor adduce evidenfe to con 
tradict it, nor administer mteKogatorieir asking whether he ha« not m his possession 
or power documents other than Ibo-a* set forth in his offidacit (A) The oath of the 
party being coneJusive, the Court wiJJ not order hmi to make a further sfBdarjt of 
documents though the opponent may stale on oath that the party has got other docu 
njenta in his passession (i), the reason being that m nil questions of discovery the oath 
of the psrty making the discovery is conclusive as against the oath of the party elaimmg 
the di^coiery The oalj case W which the Giurfi ina^ require a party to male a 
further affidavit is where there la a reasonable probability or presumption or eien grauiti 
for tuiptexoa^ derived from certain fiources that he has other refevsiil documeataia Jus 
possession (Aj The sources into wbieh ll>e Court may jevok for this purpose are (IJ the 
affidai it of documents itself (2) the docuroenf a therein referred to and (3) the pleadings{f) 
Unless the affidavit is sbewn from any of these sources to be insufficient, the general rale 
18 that no further affidavit can be ordered But this role is qua Iffied where the basis on 
which the affidavit has been made turns out to be svreng Thus if the party making the 
affidavit has misconceived his case eo that the Court u practically certain that if he had 
acted on a proper view of tbe law be srould have dwclosed further documents, then the 
Court w ill refuse to recognise the affida nt as conelusiiw end order a further affidavit (m) 

The affidavit of documents is also conclusive as to the facts constituting tbe ground 
of objection to production Thus if a parts sets forth five documents m his affidant, 
and objects to produce two of tbem on the assertion that they rehte ttvlutitdjf to his 
_ 4U .... »er.,i Boppjft the alii cresTy *8 title, the 
>t order production, unfess the Cburt 
sources specified in the preceding 
paragraph that the nature of the documcDts as described by the party has been unston 
ceived by the party, or tfiat the docutacete are of aacb a character that the forti cannot 
properly make such an assertion (o) Jfere suspicioa th-vt tbe documents are not of the 
character described by the party, though it u sufficient to justify the Court m ordmng 
the party to make a. further a^da’tt cf doevmenti (see preceding paragraph), does not 
cntjtJo the Court to order thejr produchon (pj 


In 6 Sint for the price of matwjal supplied to the defendant la wlaeh the defence was 
that tbe jnstenaJswvredefectivv, the defendant objected to produce his engineer s report 
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on thp pxiuncl tint jt farmed rii«f«nMcif liw own cfl«p erclusittlif, but tho Court ordered ( 
productnn on the* pround thnt the defendant hod s<t forth the nature of the report in Aij 
im/'<n and the at^tement ahowed (hat tho report not of tho character 

described h\ the defendant (7) 

Inspection by Coart or docoments for which privilege Is claimed --tt hero 

on an application for an order for inspoelwn pn»ilcpe is claimed for an^ document, tho 
Court mav inspect the document for the purpose of deciding whether the claim of privUego 
is valid See r 19, sub r (2) 

For an instance when such an order waa made sec the undernoted case (r) 

Safliclent description of documents —As it is one of the objects of the 
afGdaiit of documents to enable tho Court to maLe an order for production of the docu 
ments mentioned therein, the affidavit ought to contain a sufficient description of tho 
documents A description nill be held aufficient, if it is of such a character that if an 
order for production is made, the Court can determine whether the documents arc the 
same as tho«e ordered to be produced {*) Where there are numerous documents the 
practice is to tie them up m bundles, to schedule the bundles, and number the document 
or otherwise ear marL them in such a wa^ that the other party ma3 ash for those which 
he wants to see (() 

AThen a part} claims to withhold certain documents from production, although some 
description may be necessar}, he need not give auch a description as would enable the 
adversary to know their contents {w) Thus nbert prinlege is claimed for letters, it is 
not necessary to state the dates or tho names of the uriters, nor such other particulars 
as might enable the opponent to discover indirectly the contents (t>) 

"Not necessary at that stage of the eolt’’— See notes to r. o above, "Not 
Bufiicientl} mstorisl at that stage " 

Relating to any matter in anastloo In the suit— Every document which 
udl Ihroio any hght on the case is » document Rlaticg to a natter in dispute in the 
suit (If) though it may not bo <i</mi«i6I« tn ettdenet (*) A document may not be 
admissible m eiidence and yet it may contain information which may either directly 
or indirectly enable the party seeking discovery either (I) to advance his own case or (2) 
to damage his adversary a case, or which may fairly lead him to a tram of inquiry which 
may have either of these two consequences (y) Every such document must be included 
in the affidavit of documents, and the opposite party u entitled to mspection of such 
documents Thus a plaintiff may be required to produce for inspection of the defendant 
correspondence containing mere matter of opinion by non legal agent as to the prospect 
of the plaintiff s success in the case, though the correspondence nay not be admissible tn 
«ii<fen« (*) 


Nod disclosure of docameots— PresTunptlon — “ It » open to a litigant to 
refrain from producing any doenments that he comnders irrelei ant , if the other htigant 
IS dissatisfied it is for him to apply for an affidavit of documents, and he can obtain 
inspection and production of all that appears to him in such affidavit to be relevant 
and proper If he fails so to do neither he nor the Court at his aug'^estion is entitled 
to draw anj inference as to the contenta of any euch documents ... It is for 
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the litigant ho de«ircs to relv on the contents of documents to put them in eTideneem 
the usual and proper wa\ , if he fails to do so no inference lu bis favour can be drawn 
as to the contents thereof (a) But where an order /or disroitry u made upon a party, 
and it is alleged by him ns to some of the documents that they may have been 
destroy ed or may have l>crished it is menmbent on him to gne evidence of dil '■ent 
search and of failure to find them if no sneh evidence is given the presumption anses 
tl at the contents of the documents not accounted for are as regards the iss le jn 
dispute unfavourable to that party (l>) 

Several plaintiffs or several defendants here there are several 
plaintiffs or aeacral defen lants all must join in making the affidavit of documents unless 
Some specific reasons to the contrary are shoom The fact that some of the parties reside 
n England is no reason ivhy they should bo excused from making such aff davit (e) 

Minors and lonatlcs — The nest fnend or guardian ad I tetn as the case may be 
of a minor or a lunatic may be required to make an affidaiit of documents (r ‘’S) 

Affidavit Of doenments from a co defendant — An affidavit of documents may 
be required by a defendant from a co defendant if fbere is an issue joined bet leen them 
but! not otl er'vise (d) See notes to r 1 above Opposite party 

Advocate General — No order can be made against the Advocate General whether 
he be pJamtifl or defendant requiring him to give discovery on oath Hence no affidaiit 
of dociuiients can be required from the Advocate General But an affidavit of docu 
ments may be required from the relators fe) See s 02 

Official Llqoldator — The Official Liquidator being an officer of the Court 
should not in the absence of special circumstances be jequ red to make an affidavit as 
to documents in his possession though he is bound to produce to tl e adverse Jit gant the 
documents avhich the latter requires to see (/) 

Marine Insurance— The affidavit of ships papers which underwriters are entitled 
to require from the plaintiff in an action on a policy of roarine insurance on cargo is not 
limited to documents in the possession of the plaintiff or other persons interested in the 
insurance but extends to all material documents m whomsoever s possession they may 


Sealing up parts of documents —U hero on© part of a document relates to matters 
in dispute in the suit and anotferpart docs not the latter may be sealed up and so con 
cealed from inspection Similarly where protection from discovery can be claimed for 
one part of a document and not for another part tl e part which can be protecte 1 may 
be sealed up (S) In some cases the Judge has ordered the sealed parts to be unfastened 
in order that he m ght inspect them himself (») See r 19 sub r (“’J 

Duty of solicitor — w ere after a party has made hia affi iai it of document* his 
solic tor finds that there are other documents which haae not been disclosed it is the 
duty of the solicitor to bring those doenments to the notice of his opponent at tic earl est 
poss I le opportunity {j) 

Inspection of property being subject matter of salt —Sec o 3’^ r 7 (i) (a) 
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AFFIDAVIT or DOCUMENTS. 


14. [R. S. C., O. 31. r. 14, S. 130.] It shall K I V. 

for the Court, nt nnv ti.""*- 
riojucti noidocom^nt^ pcmlcncy of any to r,-:*- * ^ 

production “by any party thereto, upon oath, of r' 
documents’ in Ins no^scssion or power, relating to any 
in question in such suit, as the Court shall think rizht ; &"{ 
the Court may deal until such documents, uhen prorln^M. in 
such manner as shall appear just. 

ProdncUon of docanents — ot documfnti mmt fr-n 

production of documents. “ The rule as to diwrcrj 1« the exact cuntrsry rf lUt a« 
production Vou mint oi/t e\erj document In J'our iv>s«entoB uL'tW 4,* f.rtind 
to proriuee it or not ’ (1) If the document is pniile^d from pT'»'l8'tKm, it muit !»• 
disclos'd and pnniege claimed for »t This rule proMiles for pr’ni'iriirm rf dy-umrrti 
upon oath In actual practice production is now obtained br noti'^ ond^r r or 
order under r 18 The Court has no discretion under Ihii rule to refo»^ an erjef f • 
production unless the doeumente are privileged (f). At the same time rui order i-n.,' 
be made under this rule against a parlj unless he has directlj or iniiir^-tjp adrm't^ • J 
document to be m his po«sos«ion or power <m) As to the three head* of pnTiVf. ^ 
notes to r 13 abore, “ Grounds of objection to production of documents/' •* UmcIuiiTese,, 
of afSdant of documents,” snd ” Sealing up ports of document ” 

Failure to produce documents.— Xon compliance with on order under (liu tulf. 
does not justifj the striUng out of the defence R II below dr^es not apply to ^ 
case (n) 

Indian Erldence Act. 8S 163 164 —Under rec 103 il A calls for a d«um«nl 
winch he has given D notice to produce, and the document is produccit in Churt and 
inspected by A, £ can compel A to put the document in evidenee Under* IGlapartv 
refusing to produce a document cannot use it in endenco without the consent of the 
other aide or the order of the Court 


Partner — One partner of a firm represents the other partners for the purpose of 
production of documents (p) 

Revision — ^Xho High Court will not in revision interfere where slower Court, in the 
exercise of its discretion, refuses inspection of documents produced before it under this 
rule (3) 

Bight to take copies — ^Tbe inspecting party is entitled to take copies of docu 
ments, produced for inspection (r) In a proper case, as where a document is aileged to 
be forged, the Court maj allow a party to a suit to take a photograph of the document 
in the possession of the other party (s) 
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5 15, fR. S. C,, o. 31, r. (S, S. 13/.] Every party to a 

losirction Of document. entitled at any time to give 

a&iu*'’ notice to any other party, m "whose 

pleadings or affida"vits reference is made to 
any document, to produce such document for the inspection 
of the party giaing such notice, or of his pleader, and to 
permit him or them to take copies thereof , and any party 
not complying with such notice shall not afterwards be at 
liberty to put any such document in e-vidence on his behalf 
in such suit unless ho shall satisfy the Court that such docu- 
ment relates only to his own title, he being a defendant to 
the suit, or that he had some other cause or e'^cuse vhich the 
Court shall deem sufficient for not complying with such 
notice, in which case the Court may allow the same to be 
put in evidence on such terms as to costs and otherwise as 
the Court shall think fit 

Inspection of documents referred to In pleadings and affidavits —Buies is 

to 18 are confined to documenls referrtd to »» the pltadi)i^$ or affidatila They are 
intended to give the opposite party the same advantage as if the documents referred to 
had been fully set out in the pleadings (t) 

The machinerj for the production of documents is of Civo lands In the first place 
rule 12 of this Order enables a party without filing any affidavit to applj for an order 
directing any other party to the amt to make discovery on oath of the documents in his 
possession or pouer relating to any matter m question in the suit Under that rule a 
defendant is not as a rule entitled todiscoiery before be has filed his written statement (a) 


to 111 the plaint unless he has filed Jus wr tten statement (tc) It has been held in lionibay 
foIJomng QuiUer r ffeatly (x) that r 15 applies also to documents rehed on by the 

*r. Biiten ent 


Calcutta hoi Is that tins rule appliea to documents entered by the plaintiff in the list 
attached to the plaint under sub rule (2) of rule 14 (i) UTiere a document not at alJ 
matcnil to the suit is casually referred to in the plaint the defendant la not entitled to 
inspection of it (c) 


A party who is required under this rule to produce a document referred to m his 
pleadings for the insp ction of the opposite party may claim privilege for the document 
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If a document is referred tom the plendincsitdoosnot WIow that it lias lost allpriMlege 
The rule onl\ says that if a part\ uill not produce a ilocunient to uhich he has referred 
m hia pleadings, he shall not afterwards be at lil>crt} to put such document in evidence 
That IS the p nalty He may preftr to lose part of Ins claim rather than produce the 
document fTlus] rule does not tahe away the privilege nl the docuroents, but only 
prcients them from being put m evidence unless produced ” (<f) 

Where a plaintiff by his plaint refers to letters written by himself, he is not hound to 
produec cop<ts of tho«e letters for the inspection of the defendant, there being no reference 
to copies m the plaint (e) As regards exhibits to an affidavit, it has been held that “any 
one uho has a right to see an affidavit has also a right to see an exhibit referred to in 
the affidavit so as to be made part of it, just as if it were annexed to the affidavit ’ (/) 
\ pirtv 13 entitled under this rule to inspection of letters referred to in an affidavit of 
the opposite party, though the affidavit has not been filed, provided it is anorn and 
a copy thereof is furnished to him (j) 

Inspection by party or bis pleader.— No one is entitled under this rule to 
insp'ction except a party or his pleader The term “party” includes the authonzed 
agent of the jvarty (A) But if such agent was formerly m the employ of the opposite 
party and in charge of his boohs, the Court ought not to permit inspection to bo taken 
by him (i) 


16. [r. S. C., o. 31. r. 16.] Notice to any party to 
, „ . , produce any documents referred to in his 

0 c* 0 produce pleading or affidaMts shall be m Form 

No 7 in Appendix C, \nth such variations as circumstances 
may require 


17. [r.S. C., 0.31, r. 17,S. 132.] The party to i\hom 
such notice is given shall, iMthin ten days 
the receipt of such notice, deliver to 
the party gi\ing the same, a notice stating 
a time within three days from the delivery thereof at which 
the documents, or such of them as he does not object to 
produce, may be inspected at the office of his pleader, or 
in the case of bankers’ books or other books of account or 
books in constant use for the purposes of any trade or 
business, at their usual place of custody, and stating which 
(if any) of the documents he objects to produce, and on what 
ground Such notice shall be in Form No. 8 m Appendix C, 
mth such variations as circumstances may require. 

“ Documents ' — This rule applies to all documents mentioned m r 15 , it is not 
confined to cases where there has been an affidavit of documents under rr 12 and 13 (j) 
Banker's books —See notes to o 7, r 17, " Bankers’ Books Evidence Act 
ISOl ” 
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Business boo^s— Seer 1& below 

USQSl plEce of custody — A Wboomis a ginnmgfacforj at Broach agrees with 
^ in Bombay to gm cotton m hia factory at Broach £ sues A m Borobay/or 
damages for breach of the contract and requires inspection of A a boohs in Bombay 
A offers to give inspection at Broach where the books are kept £ la not entitled to 
inspection in Bombay, for Broach is the place where the books are kept (A) 


18. [ R. S. C., O. 31, r. 18, Ss. 133, 134 ] (1) Where 

Ord„I„in wtio. 15 

oimts to giie such notice of a time for 
inspection or objects to give inspection, or offers inspection 
elsewhere than at the office of his pleader, the Court may, 
on the application of the party desiring it, make an order for 
inspection in such place and in such manner as it may thmk 
fit Provided that the order shall not be made when and so 
far as the Court sbail be of opinion that it is not necessary 
either for disposing fairly of the suit or for sa\Tng costs 

(2) Any application to inspect documents, except such 
as are referred to in the pleadings, particulars or affidavits of 
the part} against whom the application is made or disclosed 
in his affidavits of documents, shall be founded upon an 
affidavit showing of what documents mspcction is sought, 
that the party applying is entitled to inspect them, and that 
they are in the possession or power of the other party The 
Court shall not make such order for mspcction of such clocu 
ments when and so far as the Court shall be of opinion that it 
is not necessary either for disposing fairly of the suit or for 
saving costs 

SerVefl with notice —No for inspection can be made under this rule 

unless not cv has been served under r 15 (I) 


Sub rule (l) —The proviso to sub rule (1) gives the Court a certain d scretion a® 
to insyection The fact that » great number of documents are referred to in the plaint 
la no ground for refusing inspection before the written statement is filed (m) 


Sub rule (2) — ^This role shows that «ti order for inspection can bo matie not only 
in respect of docucoents ment oned in the plaint wntten statement and affidav its of djs 
Coverj but also m respect of other documents In the case of documents mentioned 
in the plaint their reiesaocy is admitted and no affidavit is necessary But as to 
documents not so mentioned an affidavit has to bo fifed to satisfy the Ju Ige that they are 
relevant (n) But an opportunitj should be given to such party to make an afti lavil 
in answer and if he in auch affidavit denies possess on of the document the affidavit 
vnll^be conclusiie on that fact (o) But 1 e cannot merely re)j on lus prev lous off dm I 


(O Into } (IMWSIlfW *M 

«I Mekmd 0 y r$/iu>> CH / r{lB«« Id tal 
60 V/«ip y 
«s 

(ml ri nannl/inn y AnM-nnlnUtOy) SS ilaA 


vsi 185 i C SI5 (StIA M 8-5 
(a) Co6 mho Drtt V J<ii i><r {I ID 53 AH 
tl 13>1 C 7 ( 31)A A t , 

(e) Sec ^ oiloyf\ Soob /(ISiiO) 3 CnI 117 



INSPECTION. 


027 


of dorvtntt tt in an«wci to an npi»l»<‘ation iimlar tlin sub rule, for *uch an afRcHMt is ( 
conclu«nc for thp purpTVs onij of Jitro as clistmguisbcd from in«pcction (p) yj-. 

Appeal — No appeal lies vtn lor tbc Code from an order for inapcction Nordoca 
an appeal he under cl 1 > of the Letters Patent, for an order directing m«pection to be 
g]\en i< not a judgment nithin the meaning of tiiat clau«c (q) 

Bankers Books Evidence Ad — in ordenng inspection under the Bankers Books 
L\t lenee Act 18 )1 the Court is guidetl by the general rules regulating the inspection of 
documents before trial (r) 

19. [ Neiv R. s. C., O. 31, r. I9A. ] (1) ■\Miere 
inspection of any business boolcs is applied 
Aerifl'.tcopicj Court may, if it thinks fit, instead 

of ordering inspection of the original books, order a copy of 
any entries therein to be furnished and \erified by the 
affidaMt of some person who has examined the copy ivnth the 
original entries, and such afiidaMt shall state uhether or not 
there are in the original book any and what erasures, inter- 
lineations or alterations : Provided that, notivithstanding 
that such copy has been supplied, the Court may order 
inspection of the book from which the copy was made 

(2) "SMierc on an application for an older for inspection 
prmlegc is claimed for any document, it shall bo lau*ful for the 
Court to inspect the document for the purpose of deciding as to 
the validity of the claim of privilege 

(3) The Court may, on the application of any party to 
a suit at anj time, and whether an affidavit of documents 
shall or shall not have already been ordered or made, make an 
order requiring any other party to state by affidavnt whether 
any one or more specific documents, to be specified in the 
apphcation, is or are, or has or have at any time been, in his 
possession or pouer , and, if not then m his possession when 
he parted uith the same and what has become thereof Such 
apphcation shall be made on an affidavit stating that in the 
belief of the deponent the party against whom the apphcation 
IS made has, oi has at some time had, in his possession or 
power the document or documents specified m the apphcation, 
and that tliey relate to the matters m question in the smt, or 
to some of tlicm 

specific documents — ^To justify an application under sub r (3), the party 
making the application must iit hia affidavit name and tpecifif, so that they can 

(r) \ Aum nt (1911) 39 CaL i MS 409 (1909) 11 
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be identified, the particular documents of which he desires discovery It is not sufficient 
to make a general affidavit based on c jmon reasoning that certain classes of documents 
must be in his opponent’s possession or power (a) 

Sub TlilQ ^2) —for an instance in nfiich (he Court inspected a document for 
which privilege was claimed see the under noted case (f) 

20. [R* S. C., O. 31, r. 20, S, 135.] "Wliere the party from 

Premature discovery discoveiy of any tind or inspection 

IS sought objects to the same, or any 
part thereof, the Court may, if satisfied that the right to 
the disGo%ery or inspection sought depends on the determina- 
tion of any issue or question in dispute in the suit, or that 
for any other reason it is desmable that any issue or question 
in dispute in the suit should be determined before deciding 
upon the right to the discovery or inspection, order that such 
issue or question be determined first, and reserve the question 
as to the disco\ ery or inspection 

Issue to decide upon right to Inspection —The object of the rule is to 
enable the Court to decide an »»«i< in a suit as distinguished from the suit itself for the 
purposes of discovery (u) See notes to r <» above ‘Isot sufficiently material at that 
stage ” 


21« [R« S. c„ 0. 31, r. 21, S. 136.] "WTicre any party fails 
to comply ^nth any order to answer inter- 
otdeHo?d&r} rogatories, or fordjsco\ery or inspection 

of documents, he shall, if a plamtifi, be 
hable to have his suit dismissed for want of prosecution, and if 
a defendant, to have his defence, if any, struck out, and to be 
placed in the same position as if he had not defended, and the 
party interrogating or seeking di'^covery or mspection may 
^PP^y to the Court for an order to that effect, and an order 
may be made accordingly 


Dismissal of suit— This rule cannot bo applied unless there has been an 
order for duco^-erj under r 12 orforinspection under r 18 (t) And even where such an 
order has been made, jt is only when the default is wiiful, and as a last resort that the 
Court should dismiss the suit or strike out tho defence (u) If the parties concerned ore 
purdanflj^in ladies this should bo taken into account before making the order (ic) The 
Uord “production ” iihicb occurred after disco^erj ’ m the corresponding e 130 of 


"l AU L J 689 08 1 C 10 ( 20) A A 653 
(w) AUnhabad Sint y Oanpat rni (1830) tt 
hah 200 121 I C 4 I ( _9) A k 7-0 
Atinoolla v Abtool (1883) U 
Him Auhon y bhf bhomun (I**'0) * 
-0 Dane Her » (1883) 

W N 68 Jlaahy //i!7A(18'«)3tl- 1> 

4 8 

U) Behan lot T Ilab ba D bS (1880) 8 VII 26* 


(*) '^pafford A Co [10O1J2K B 241 

(0 robmtany Stale at So ith lirtr/afia (1931) 
35 r W ^ 11.1 ISjI L *5 (31) 
A It "Si 

(u) Ahmedbho!/y r«//«’6Aoy(l88‘’) 8 D. m 
(r) ruhanZni\ Julian 5 njA (iOlS) 33 AD 6 
30 I ( 6 6 Derkarnn ' Vi»riAa«(IO 5) 
2' JI. m L J1 691 80 1 C .15 (i*) A 
II 386 I map t y JInbh Utah (19 6) 
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the Code of 18S2 has Ix-en omitted in the present rule It has licnco I)oen held bj the 
High Courts of Allahatiad (y), and Madras (t), that this rule does not appl^ to ca«es j 
where there has been non complianee with an onicr for pn>duction of documents made 
tinder r. 14. According to a Lahore decision (a), this rule applies nl«o to orders made 
under r. 14. 

Contempt. — Be«idesthe penaltj prescribed hy this rule, a partj to a suit filed in a 
Chartered High Court, who has failed toansw cr or pveinspect ion, 18 liable to be committed 
for contempt by that Court This power has been conferred on Chartered High Courts by 
their Letters Patent (6) An order of rommif/nl for contvnpt is appealable according to 
the Bombas decisions (e), but not according to the Allahabad decisions (cf). 
But the Bombaj High Court has held tliat if the contempt is of a criminal nature, 
tg, interfering with the trial of a eisil suit the order of the Court is made 
in the criminal jurisdiction and is not appealable under cl. 15 of the Letters 
Patent (e). 

Appeal.— An appeal lies from an order underthis rule under 0 43, r 1 (f) belowf/), 
neeertheless an order under this rule dismissing a suit hss been set aside in the CTerciso 
of the Courts' inherent jurisdiction (y). But of course if the defence is struck out and 
the suit is dtsinissed an appeal and second appea* will lie from the decree (A) 


22. R.S. C., 0. 31, r. 24.] Any party may, at 

the trial of a smt, use m evidence any one 
t«Miatorie"tTtrbi‘'* or morc of the answers or any part of an 
answer of the opposite party to interroga- 
tories without putting in the others or the whole of such 
answer • Provided always that in such case the Court may look 
at the whole of the answers and if it slmll be of opinion that 
any others of them are so connected Avith those put in that the 
last-mentioned answers ought not to be used mthout them, 
it may direct them to be put in. 


23. [Netv. R, S. C,, 0. 31, r. 29. ] This Order shall apply 
to minor plaintilTs and defendants, and to 
Order to sppb to minon Hcxt fricnds and guardians for the suit 

of persons under disability. 

Minors and lunatics.— Pnor to this wfc the practice of the different ffigh 
Courts as to discovery from minors and persons of unsound mind was not uniform It is 
useless to note the decisions under the old Code. 


(y) LyoUpur Sujar 3li!lt Co Ud 


(0 

(a) 


Tamanal} an (1921) 40 
r? I C 766, ( 2») t >1 OB! 


ramnain y Paraiha tMyol (1921) 65 I C 
661 


(6) 


llattanhhoii V (ctra»;i (18«1) 7 It m 1 hce 
,N() Su/Aif ^ ltimf4trari (19-H) 63 la] 

1110 115 1 C ICJ 1231A «- 117 


I (r) AariraAoo \ Aarotam (1883) 7 Bom 6 
I (d) CoJ«T Suraj J/a/Cl905) 27All 330 
, (C) 'iarayanrao T Solomon Jfotu (1933) 57 
Horn S«6 list C 631, ( 33) A B 108 
(/) Slating Khnnt\ JIa TArt (1925) 3 lUng 63, 
Ktl I 751 ( 25)A R 218 
(y) ilokanlat d Co r Toltbat (1932) 31 Bom 
I L R 711,1381 C 2l8.(32)A B 271 

(A) Gobardhan Dot v Jai Den (1931) S3A11 
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ORDER XII. 

Admissions 

1. [R« S. C,, o. 32, r. I.] Any party to a suit may gi\ e 

notice, bv Ins pleading, or otberAvi^e in 
Of .j«i .ion of ^tmg. that he admits the tnith of the 
whole or any part of the case of any other 
party 

DlffcreDt kinds of odmlssioos ^The object of obtaining *dnii*s.ion9 i* to do 
awa\ With the neccvsitv of pronng facts that ate admitted [see Endenee -let, 1S7^ 
“s oh] \dmi»-ions are of three kind., namelv, — 

/ -!rfmi«stoMa in pltadmg — 

(1) aelual that )«. tbo«e contained in the pleadioSs (0 7, r 5) or in 

answer to mterrogatonesfO ll,r 22) 

(2) nnstrutlirt, that i«, tho«e which are mereJe the con^eqnence of the 

form of pleading adopted (O ^ rr 3 4, 5) 

II id ^is*ion.s by ayreemtnt 

III Admfji<3n4 by nolife 

^iJmisiions by notice are dealt sntb in this Order 

Theimportanceofa<lBU«.jonc©iisi.tsmthefaet that either partr mav, atony tlaje 
ofiStmt moTefor judiment on tbeadmi'v.ions made bv the otherside (r C) 

2. [ R. s. c., o. 32, r. 2, S. 128. ] Either party may call 

upon the other party to admit anv ctocii- 
Joi^menu* ment «a\iug all just exceptions , and in ca'se 

of refu'Nal or neglect to admit after such 
notice, the costs of proving any such document shall be paid 
by the party so neglecting or refusing, whate\er the result 
of the Slut raay be, unless the Court otherwise directs , and no 
costs of pro\mg any document sba\\ be aVioyed unless such 
notice IS gi\en, except where the oml^slon to gne the notice 
IS, m the opinion of the Court, a 8a^^ng of expense 

Admissions between CO defendants — AdmiMioas between coKlefendsnis to 
which the plaintiff is not > partr, cannot be treated b* evidence S'^nst the plaintiff (•) 

3. [AVir R. S. C,, 0.32. r. 3.] A notice to admit docu- 

ment shall be m Form Xo 9 in Appendix 

Form ol Notloe C, With such \anations as circumstances 

may leqiure 


{») iwt/v riaf(ie'U.si n «i“ 
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4. [iWiy R* S. C., 0. 32, r. 4.] Any p'xrty may, by notice 
in ivnting, at any time not later than nine 
Notice to »dmit tirts before the day fixed for the hearing 

call on any other party to admit, for tlie purposes of the suit 
only, any specific fact or facts mentioned in such notice And 
m case of refusal or neglect to admit the same Mithin six days 
after service of such notice, or mthm such further time as 
may be allowed by the Court, the costs of pro\ing such fact 
or facts shall he paid by the party so neglecting or refusing, 
whatever the result of the suit may be, unless the Court 
otherinse directs Pro^^dcd that any admission made m 
pursuance of such notice is to be deemed to be made only for 
the purposes of the particular suit, and not as an adnussion 
to be used against the party on any other occasion or in favour 
of any person other than the party gmng the notice Pro- 
Nnded also that the Court may at any time allow any party to 
amend or withdraw any admission so made on such terms as 
may be ]ust 


5. [New R. S. C„ 0. 32, r. 5.] A notice to admit facts 
shall be m Form No 10 m Appendix C, 
Formoitdinmioai admissioHS of facts shall bo in Form 

No 11 in Appendix C Mith such Nariations as circumstances 
may require 


6. [lYeif R* S, C„ O. 32, r. 6.] Any party may at any 
stage of a suit, wberc admissions of fact 
Judgment on aamistioos e bceu made, citlicr OH the pleadings, 
or otherMnse, apply to the Court for such judgment or order 
as upon such admissions he may be entitled to, without 
Malting tor determination of any other question betMeen the 
parties and the Court may upon such apphcation make 
such order, or give such judgment, as the Court may tlunk 
just 


Scope of the rule — This role is now It IS a reprodaction of 0 32 r C of 
the English Rules it enables either party at anj stage of the suit to more for judg 
ment on the admissions which have been made by the other side Either partj maj 
b} availing himself of this rule get nd of so much of the suit as to which there is no con 
troverst (j) Tl e rule however is permissive it does not preclude a part} , who does 
not avail himself of it and £ roeeeds to tnal in tl o ordinarj way, from relying at the trial 
on the admissions made by the opposite partv (1) 

“ The Court may make such order or give such Judgment as the Court 

may think Just — t JU i'Tncnt on admissions IS not a matter of ri^ht, but is in the 
O) ncfpr /WJiifVrtAdS 6>SC D «3 610 | £») Ti/*«:ey V iTarper {IS") 7 C D 103 
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12, r» 6 ‘liscretion of the Court If a case inrolres {^uestiODS which cannot he conveniently 
disposetl of On a motion nmlir <bu role, the Court may, in the exercise of its discretion, 
refuse the motion (f) 

There is no hard and /a«t rale that where the defendant admits part of the plaintiff s 
claim and denies the rest of the claim, the Court should, if jt gires judgment under this 
rule for the plaintiff as to the portion of the claim admitted Lr the defendant, refni^ 
to allow the plaintiff to proceed with the suit as to the remainder of his claim If there 
IS a clear and unamhiguotis admission hy the defendant as to part of the plamtiff a claim, 
the Court iias jurisdiction to enter judgment as to that part of the plaintiff s claim, and 
It IS in its discretion, has ing regard to the nature of the case and the allegations contamed 
in the pleadings and the admissions made in Court, whether it should allow the plaintiff 
to proceed to prove the remamder of his claim (m) /I sues R for Rs C.SOO ^admits 
that only Rs. 4 000 are due, and alleges as to the rest of A'a claim that it was in respect 
of goods as to which there was a separate arrangement between the parties The issue 
as to the balance of ^ 6 claim being an i«suc independent of the other part of the claim, 
the Court may pass judgment for A for Rs 4,600, and git c leave to A to nrove his claim 
to the balance It is clear that even if the issue as to the balance of J s claim were 
decided ID R s favour, it would not, hanng regard to ^3 adayssion, reduce A t claim 
below Rs 4,600 (n) 

In the VrkKiti Telephone Co v J>onohoe (o), the plaintiffs aned the defendant for in 
fnogetnent of a patent, ctaimmg injunction and damages The defendant admitted ten 
instances of infringement, but demed be bad committed any others. The plaintiffs there 
upon moted for judgment upon the admiseions m the pleadings In the Court of first 
instance the Vice Chancellor granted an injunction against infringement by the defend 
ant of the plaintiff a patent, but bo refus^ an enquiry as to damages The Court of 
Appeal held that the plaintiffs were entitled to an enquiry as to damages, but that it 
most bo JiiDifed to tbo iiattneoa of io/nJ^emenl admitted, end that the judgment 
haiing been obtained upon a motion for judgment upon the pleadings, the plaintiffs 
were bound to take the negative as well as the aeCnnative allegations therein Pelemng 
to this caw, Sanderson, C J, eaid m the Calcutta ca«e cited above (p) that the ques 
tion, whether the Judge who m the first instance beard the application, would have 
had jurisdiction to give judgment on the admissions and to allow tie pUintjffs to 
jirocecd to prove the rest of their claim as to the other alleged infrmgements, if such an 
application had been made, was not before the Court 


Admissions on pleadings —Under this role either party may move for 
judgment upon admissicww of fact made on the pleadings or otherwise Admissions in 
pUadinga are cither actual or constructive Actual admissions consist of facts expreeshj 
admitted cither in pleadings or in answer to interrogatories [O II, r 22] The patent 
case cited m the preceding paragraph is an instance of actual admissions Constructive 
admissions, on the other band, are admissions which are \nftrrtdor i>n/ bed from pleadings 
as a consofioeaea o( the form of pleading adopted fO 8, rr 3 4, 5] CoDstnictirc ad 
missions usually anso where a defendant has not specifically dealt with some allegation 
of fact in the plamt of winch ho docs not admit the truth [0 8, r 3], for as we have seen, 
every allegation of fact m the plaint, if not deniecl specifically or by necessary implica 
tion, or stated to bo not admitted in the written statement, anJl be taken to bo admitted 


(1) ^Ifllor^ SiJftoHemtlH*") 6 t D 812 pe 
Ai/le \ YorlA JlfiOrfJ 2tb "47. 
TSO, <ahliun > £ i> Sawova Jr t«, 
LJ do J) -• t W > 783 82 I t 
JIS (-DA t too 

(m) I rnmiik llrn v rifjlroni (1018) 48 At 
iSs IK s( r C S34 Jn-freut V THe 


Palnolxe Jjtarante Co of Irtlaiid {ISS6) 
It 18 Ir 115 

(R) I'TtmtulUoiy trfairam (IDlSJlSCakU? 
44 1 L 133 

(e) <1806) 31 C D S39 

(pi I'tttuvl Da$\ C</airantd01S)4SCal 13S, 
4i 1 L .33 
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except a? against persons under di«ibihfj [O 8 r fl] Constructive admissions also Q 
arise where a defendant denies an allepntion of fact m the plaint eaa.snoIj and docs not 
ansiver the pinnt of substance [O 8, r 4) 

IttaatratioHi 

1 A alleging that he and 11 having agreed to carra on certain business in partner 
ship, draft articles of partnership were prepared and approaed bj D and that thej both 
thereupon proceeded avith tlic partnership undertaking sues D for a declaration that 
lie and B were partners and claims that the partnership ma 3 bo dissolied B in his 
avritten statement admits that he agreed to enter into partnership as alleged, but adds 
that “terms of the arrangement between lumsclf and the plaintiff were ttol defimteli/ 
aijrted upon as alleged ’’ This is an evasive denial of the fact of jiartnership {0 8, r 4) 
and it will therefore be eonafrved as an admission if of the partnership A is therefore 
entitled under this rule to a decree for dissolution of partnership, without adducing anj' 
evidence to prove the partnership But though the written statement will bo construed 
as an admission of the /act of partnership it will not be construed as an admission of the 
ttrms of the partnership B may therefore claiman inquny as to tho terms of the arrange 
ment of partnership, ond if such inquiry is claimed, the Court will direct it by its decree (q) 

2 A defendant, by his written statement, simplj ** puts tho pliintiS to proof of 
the several allegations lo the plaint ** The denial not being specific (O 8, r 3) the 
defendant wiU be deemed to haie admitted tho facts alleged in tho plaint (0 8, r fi) so 
ns to entitle the plamtifi to a decree under this rule without adducing any evidence in 
support of hiS case (r) 

In applj mg tho present rule m India, it is to be noted that, where a plaintiff applies 
for a decree upon tonttrucUu admissions in a written statement, tho Court may in its 
discretion refuse to pass the decree, il it thinks in the special circumstances of the cose 
that the defendant must not be held to have admitted facts not specificallj denied in 
his written statement (s) Sco the proviso to r 6 of 0 8, and notes thereto 

An order on admissions on the pleadings will not bo made, unless the admissions are 
<lear and untqun-ocal (i) Moreover a plaintiff moving for judgment on admissions in 
the defendant a written statement must bare a clear case and tho mere admission by 
the defendant of a right asserted by tho plaintiff, but which has in fact no existence in fate, 

IS not sufficient to entitle the plaintiff to a judgment establishing his ngbt (u) 

Judgment Qpon admissions made otherwise tban on pleadings — A judg 
ment may bo given under this rule not only upon admissions made in the pleadings but 
upon admissions otAeruise made Tbo words or otherwise in this rule are not con 
fined to admissions made under r 1 or r 4 of ibis Order but are of general application 
and justify the giving of an immediate judgment when an admission is made by letter 
of facts which show that the defendant has no defence to the action (t) A judgment 
may be given under this rule eien upona verbal admission il it is clearlj proved (ir) 

Orders which may be made under this rule— This rule ‘was framed for 
tho express purpose, that if there was no dispute between the parties, and if there was 
on the pleadings such an aduii<sion as to make it plain that the plaintiff was entitled 

(•) 

(O 


27 O W ^ “SJ 8-1 C 318 (-l)A C 
190 

CAiIlon V Corponhan of London na“8) T 
C I> 733 

iTtfwi iriTTi [1911] 1 Ch 901 
(•f) r* firmy (ISSIJ 1 Ch 199 [Order dlrectlns 
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O. 12, s partjcalar order, fee stoufd to able to obtain that order at once upon notion It 
rr. 6, 7 bowcTer, be such an a<lnu-*ion of facts as would show that the plaintiff w ckariv 

entitled to the order a«led for whether it be m the nature of a decree, or a jncl-Tsent 

oraavthmgelie rule was not meant toapplr when there isanr ^nou« qae*tion of 

lair to be ar^ed Hot il there i» an admis ion on the pleading* which clearlr entiC-"^ 
the plaintiff to an order, then the intention wa« that he “hould not hare to wait but 
nii'’bt at once obtain anr order which ronld hare been made on an onnnal heann" of 
theaction (z) order amounting to what is called a preliminarr decree in this Code 
maT appropnateJe be made under this rule upon a *iiap*e motion ^Vierp such an order 
was applied for under the corTe'*pondin2 English rule br a p'aiatiff m a «uit for partition 
and the defendant contended that that would be gionj a deerte to the plaintiff and that 
the plaintiff should wait until the action was «et down for trial the Court held that the 
plaintiff was entitled to an order dir'clm^ the o-ntal inquiries upon the aduii— ions of the 
defendant and that he was not boond to wait (y) (0 r l^J. Snch orders hsce also 
been made m «dmini,*ration actions! ){0 20 r !31 in actions for di«9olation of a partner 
*hip (o) [O 2o r 15] in actions for partnership accounts (&} [O 20 r 15] inactions 
for accounts between pnnci[ttl and a~ent (c) £0 20, r 16] and in actions for the 
execution of the tru ta of a •^ttlement (d) 

Practice — Motion* m En;tand under the corre*poDdins; Engrli h role are brou‘’!it 
on upon an ordmarr motion dar after notice to the other side M to form of apphcation. 
see Daniel s Cb Forms 2*o Th» practice in England u when an order i« made amount 
in; to what u called a preliminaiT decree in this Code to adjourn tb> further hearing 
of the ca*e without requirui'* anc further prior heanor the words peoerallr n«ed in the 
order beins and without re<luiOfiz anc farther pnor beann; than this motion of the 
satdcau«e thefartherbeanasoftbesaidcaaseisadjoursed (<) he« heton on Decree*, 

' oL I, p 300 Form No 5. 

“At anr stage — A plaintiff map more for jod^toent upon admissions m the 
written statement cl a»j itagt of notwithstandin? that he has joined i«sne 

on the defence if) 

Co plaintiffs —4n application under this role for an order a-ainst a defeaDnt 
on admissions of fact mast be made bv all the pUtntiff* and not merelj hr some of 
them. If th« application is made bj some of the plaintiffs onli , it must be refused [$) 

WitlldratyaJ of adloJssJon.— Wb^rc it is 'hown that an admi<-ion was made 
bi mutate the parte rusv be allowed to amend his pleadings under O 6 r 17, for the 
purpO'C of withdrawine it upjn such terms as to the Court niac appear just (A) 

AppeaL— An order rejecting an apphcation for jud-THent on admi ion is a Jud'’ 

ment withio the meaning of cl loof tbeLctteraPatent anduappealablefi) 


7, [ x\ etc R, S. C.f O. 32, r. 7. J Ad affidatat of the 
pleader or lus clerk, of the due siguaturo 
ifijavit of •im.tare adnussioDs made in pursuance of 

any notice to admit documents or facts, shall be sufficient 
c^^dence of such admiooions, if endence thereof is reqmred 


fr) CuKrtr «JSC 1> C'0-«^3 

(,1 '«aA(l 8 «)"C P ISHrtxJ 

\ CuntflHts SIJ It t 1) 2t9. 
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8. [iYcit R. S. C., O. 32, r. 8.] Notice to produce 

documents sb'ill be in Form No 12 in 
rroducc Appciidix C, sucli ^a^mtlons as cir- 
cumstances may require An afiidaMt of 
the pleader, or liis clerk, of the scraacc of any notice to pro 
duce, and of the time Mlien it was scr\cd, vntli a copy of the 
notice to produce, shall in all cases be sufEcient eandence of 
the ser\ice of the notice, and of the tunc Mhen it Mas ser\ ed 

Notice to produce documents — it n Always dwirable wlcn a document >3 in 
tlie possession or power of the opi o«jte parlj to jn\e 1 irn notice to prod ice tl e same 
for unless such notice is given secondary evidence of the document cannot be gnen 
sec Indian L\idcnce Act I8*'2 e Co cl (a) and s CO 

9. [A'ditf R. S. c , o. 32 , r. 9.] If a notice to admit 

or produce specifies documents winch are 
’ not necessary, the costs occasioned therebj 

shall be borne by the party gmng such notice 

See rr 2 and 8 above 


ORDER XIII 

Production, Im-poundmg and Return of Documents 

1. [Ss 138, HO] (1) The parties or their pleaders shall 
produce at the first hearing of the suit, 
bet?S?«d«Vr.lteng thc documcntar}* cMdence of e^e^y 
description in their possession or power, 
on which they intend to rely, and which has not already been 
filed m Court, and all documents m Inch the Court has ordered to 
he produced 

(2) The Court shall recene the documents so produced 
proaaded that they axe accompomed bj an accurate list thereof 
prepared m such form as the High Court directs 

Shall produce at the first hearlPg — Thw rule does not exclude tte 
discretion of tl e Court to receive dornmentar} evidence at a subsequent stage of the 
proceedings (j) See r 2 below and notes 

Form Of list Of documents produced by Parties —See App H Form no 5 




0 ) 


2. [S. 139.] No documental^ cMdence in the posses 
Sion or potter of ant part} which should 
HI hate been but has not been produced in 
accordance with thc requirements of rule I 


, ilylintl IS { 4 3 

eo-si 45 Cats 4 I t 513 
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shall be received at any subsequent stage of the proceedings 
rr. iiiiless good cause is shown to the satisfaction of the Court for 
the non-production thereof ; and the Court recei\’ing any such 
evidence shall record the reasons for so doing. 

“ UnlSSS good cause Is shown.*’ — ^TJils rule lias been enacted to prerent fraud by 
thelateproductionof Buspiciousclocuments (1) But no suspicion can attachto certified 
copies of public documents, anch as records of Government or records of judicial proceed 
mgs Such copies therefore may be rccejied ja evidence though they have not been 
produced at the first hearing {!). The rule, howescr, is not confined to public documents 
only The Court maj, in its discretion, admit other docoments also at a subsequent 
stage of the proceedings (m) See notes to r 1 above. 

Appes.!. — The fact that further documentary evidence is admitted ajter the first 
heanng la not a good ground of appeal (n) Ifor can an appellate Court reject evidence 
admitted by the Court of first in«tance simply on that ground (o) 

3. [S. HO.] The Court may at any stage of the suit reject 

any document which it considers irrelc- 
vant or otherwise inadmissible, recording 
the grounds of such rejection. 

Rejection of inadmissible docaments.— Questions as to the admissibility 
of evidence should be decided as they arise, and should not be reserved until judgment 
in the ca«e is gl^en (p) 

When a Court is doubtful as to wlietber a document is admissible or not, and its 
decision is open to appeal, it is better to admit than to exclude the document (5). 


4, [s. HI.] (1) Subject to the provisions of the next 

following sub-rule, there shall be endorsed 
Eodorseroenfi on ciooa evcrv documcnt whicli has been admit- 

meots admitted 10 evidence ^ •, .i on 

ted jn evidence in the suit the loliowing 
particulars, namely : — 

(a) the number and title of the suit, 

(h) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) a statement of its having been so admitted ; 

and the endorsement shall be signed or initialled by the Judge. 


m Si-e for in«tinc<! Parrofi"* v tat 

» . .0 r « 0^1 ,n r-it A..S 132 I C 

<0 

<m) ■ ' ■ • 


B18, iTaun^ Tuh Se\n V Ko Ta 
e l.injr SIT.IU I C <7.> (‘28) K A IW 
(■I Godhnin V liieimuxet (1869) 12 W HI 

(a) Jlmnr.A.v Vf/u (1885) 8 Had 373. /I®/* 
r^m V Fort nom (1928) 7 l’»t 5«1), ItO 
1 t. 536 ( 28) A r 555 . 

(») Jah V llfiabolnrnii (1890) 17 Cal 1 <3 . 
Ram,, bun V 07l>ora\\aO, (180S) 25 Cal 
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(2) AMierc a document so adimttcd is an entry in a book, ( 
account or record, and a copy thereof lias been substituted ^ 
for the original under the next following rule, the particulars 
aforesaid shall be endorsed on the copy and the endorsement 
thereon shall be signed or initialled by the Judge. 

‘ Or ioltlalled ' — ^Thesc word# whicU occur *Uer the word ‘ signed in sub 
rr (1) and (2) are new 

“Shall be endorsed" — The mlc a* to endorsement of documents admitted in 
ccidenee must be stricth followed In SaihL Hugaitt Khan v Jlojhin .!/• A^an(f), 
where some of the documents ivere not ao endorsed the Judicial Committee said, 

Their Lordships with a new of insisting on tlie obwianco of the wholesome prOM 
sions of the<« statutes will inorder topterentinjusticc beobligedmfutuccontbe hearing 
of Indian appeals to refuse to read or permit to be used anj document not endorsed 
m the manner required Documents admitted on the record without mnhing the 
endorsement prescribed by this rule cannot be regarded a# being legallj before tho 
Court («) but documents should not be endorsed until thej are proved (0 Uhere 
a document has been dulv proved and pul m before n commissioner appointed to tab© 
evidence and endorsed by him, it becomes part of the record and is evidence not with 
standing the fact that the trial Court did not endorse it as required by this rule (u) The 
High Court of 3Iadras has held that a mere endorsement under this rule does not necessarily 
implj that the Court has considered the question of the admissibility of the document 
and it may be rejected by the Court of appeal if insufficiently stamped (c) 

5, [ S. HI A. ] (1) Sa\o in so far as is othorwiso pro- 
Mded by the Bankers’ Books EMdence 
Act, 1801 wliero a document admitted in 
Mwuwis »wi t c«M eMdence m the suit is an entry in a letter- 
book or a shop book or other account in current use, tho 
party on whose behalf tho book or account is produced may 
furnish a copy of the entry 

(2) ^^he^e such «a document is an entry in a public 
record produced from a public office or by a pubhc officer, 
or an entry in a book or account belonging to a person other 
than a party on 1111080 behalf the book or account is produced, 
the Court may require a copy of the entr^ to be furnished — 

(a) where the record, book or account is produced on 
behalf of a party, then by that party, or 

(b) where tho record, book or account is produced in 
obedience to an order of the Court acting of its 
oMTi motion, then by cither or any party 

(r) (lOIS) 43 I \ SIS S3 3S 111 « 7 M4. (() Few Dn \ \a(\>b khin (19 '> 0 Mh 

361 I 104 S 4 112 It XJ (-'it L. 43 

(•)'■. ’ <■) Sta Fa mn \ Mom - Lb * Itiag 

• 161 118 I r IS ( -Jt \ K Sll 

*■ (r> rrMla>iR/> \ / r-UMram (193 I S5 Ha I IS* 

■ . I »U 8 9 ( -9) I M 5 hrubmury 

• (1913)63 StiJ L.1 6 3 (33) 
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sliall be received at any subsequent stage of the proceedings 
unless good cause is shown to the satisfaction of the Court for 
the non-production thereof j and the Court receiving any such 
e\’idence shall record the reasons for so doing. 


..lo' uulu cojjiiea merelore may be recejred m entlence thougi they have not been 
produced at the first hearing (1) The rule, howerer, 18 not confined to public documents 
only The Court may, in its discretion, admit other documents also at a subse<iuent 
stage of the proceedings (m) See notes to r 1 abore. 

Appeal. — The fact that further documentary evidence is admitted afler the first 
hearing la not a good ground of appeal fa). Nor can an appellate Court reject evidence 
admitted by the Court of first instance simply on that ground (o) 

3. [S. 1 40.] Xhe Court may at any stage of the suit reject 
any document which it considers irrele- 
01 isadml^sibls Oocumrats vant or otherwise inadmissible, recording 
the grounds of such rejection. 

fiejectlon of inadmissible documents.— Questions as to the admisahility 
of evidence should be dect<lcd as they arise, and should not be reserved until judgment 
in the coseisgiien (p). 

When a Court is doubtful as to whether a document is admissible or not, and its 
decision is open to appeal, it is better to admit than to exclude the document (j). 


4. [ S. 141, ] (1) Subject to the prowons of the next 
following sub-rule, there shall be endorsed 
Endoioement* on docu- -j, cverv dociimcnt which has been admit- 
ted in evidence in the suit the following 
particulars, namely : — 

(a) the number and title of the suit, 

(b) the name of the person producing the document, 


(c) the date on which it was produced, and 

(d) a statement of its having been so admitted ; 

and the endorsement shall be signed or initialled by the Judge. 


O) 

(0 


Spc for lostance 7’u 
(1031^68 I 


SIS, Staunv Tiih Self v Ko Tit (lOiS) 
a KanB 317,1111 C 47.* (-25)^ lilOO 
(n) V iUcLmunfe (18GS) I2 11 It 1 


<m) 


(l>) 


(*) Th* Colirrtor of Gonlhpur v I'alntdiori 
0890} IJ All l,«t p 28 



E\DOn«EMKSTS 0\ IKK UMI VI«. 


(2) Where a dociimciit <0 nilmitti d 1 , nn i nltv in n t—.J 0 
account or record, and a copy thirrof Ini 1 ki n' .,d,.*,i„i, j rr 
for the origiiml under the np\t follow mg nde, th' tnilnidii- 
aforcsaid shall be endorsed on the copy and lli. . nd.,i.- n,. . < 
thereon shall be signed or mitmlh d by the .ludge. 

“Or Initialled’ —The«c word* ikhich occur »fi«T ^ j , 

IT (1) and (2) are new ’ '* * 

“ Shall be endorsed ’ —The rule a* to end lament « f d ,rtin cf 1 . • t 
endence mu«t be atrieth followed In Sadi UuMtn Khnn v U, ' * 

where some of the documents were not so end >r«e(] the Iti 1ir|«| ( 

“ Their Lordships with a view of inM^tinj; on the ol <cr\«nre i f || <. 1*^ ** * 

8ionsofthe«esUtute8,\nn reorder to present injustice U nl llpeddifiiiurrt tMl//' 
of Indian appeals to refu'c to read or permit to be uvd anj <1 ^-mneiit n t , \ 

in the manner required Documents admitted on the rect rd Hithrut ,n.Vi 'V 
endorsement presenbed br this rule cannot Ije regarded as Itring |ei«ll ^ ^ 

Court (»). but documents should not be endorsed until thc> are prt.rrtl Ui**" 

a document has been dulv proved and put m before a commissioner ai im | ^ V* 
evidence and endorsed by him, it becomes part of the record and ii erirleiKo p t'J*i 


»ujuiea(r) 

as IS otherwise pro 
s BoolsS llvidfiniM 


auuil Ijeiejowitu oj wu,. v. a, ^ ■ u 

5. [S. 141 A.] (1) Sa^c in <(0 fnr i 

^ %Tded by the Bankers’ jjooks 

Endorvmentsoncorlesof . . . oAi mwlm',..-, « 7 

admitted entries in l*>oki ACt, loUl, WflCrC a uOCUDient adniifft,! 
acts ente and rreofsle i .i , 111 

evidence in the suit is an entry m a Itttcte 
book or a shop book or other accoimt in current use, the 
party on who^e behalf the book or account produced ' may 
furmsh a copy of the entry. 


(2) 'Where such a document is an entry m a public- 
record produced from a public office or by a pubhc officer, 
or an entrj' m a book or account belonging to a person other 
than a party on. ■whose behalf the book or account is produced, 
the Court may require a copy of the entry to be furmshed— 

(a) where the record, book or account is produced on 
behalf of a party, then by that party, or 

(b) where the record, book or account is produced in 

obedience to an order of the Court acting of its 
own motion, then by either or any party 


7 I * Jl* 2V 3? 


nf sfvjf, y SAfiMirCi 
23- -iil -I (211 * L 31 


CA^ad t\Ii t » tal>- 
2*1 A I. 115 Imtm 
t (l^”) A * 11*7 


tn Frroz i> « T SAaa (19 • 9 Lib 

22J 112 I t “J ( 2-> * L. 43_ 

(■) 3/j t il9m a LU,i (Itr-gi * I lo? 

ISt lls r < 122 I *■^1 I I 211 
irl rrmirnmn \ /-aruaraa, (1920) 51 lUl 13* 
lai I < ( *9 \ U 5-** Kruhtwr y 

IttrntliAi <1933)65 Uid 1-3 6 3 ( 33) 
A M -SI 
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(3) Where a copy of an entry is furnished under the fore 
going pronsions of this rule, the Court shall, after csusing 
the copy to be examined, compared and certified in manner 
mentioned in rule 17 of Order VII, mark the entry and cause 
the book, account or record in which it occurs to be returned 
to the person producing it 

Bankers Books Evidence Act —See notes to o 7 r 17 

Stamp — A copy or extract from an entry m an account book filed under the 
pro\ isjons of tins rule and rule 7 does not require any stamp (tc) 

6, [ S. (42.] Where a document relied on as eMdence 

„ ^ ^ by either party is considered by tlie Court 

rBcm, rejected as iniumi to be inadmissible in evidence, there shall 

be endorsed thereon the particulars men 
tioned m clauses (a), (b) and (c) of rule 4, sub rule (I), 
together with a statement of its ha\ing been rejected, 
and the endorsement shall be signed or mitialled by the 
Judge 

Or Initialled — These words are new 

7. [S. (42 A.] (I) E\eiy document which has been 

admitted in eMdence, or a copy thereof 
nQd"w,iS? ot ‘cc“c«cd where a copy has been substituted for the 
document* onginol Under rule 5, shall form part of 

the lecord of the suit 

(2) Documents not admitted m evidence shall not form 
part of the record and shall be returned to the persons 
respectively producing them 

8^ [ s. 1 43. ] Notwithstanding anything contained m 
rule 5 or rule 7 of this Order or m rule J 7 of 
cuS^cnM^i)^ OrdcT VII, theCouit maj , if it sees sufficient 

cause, direct any document or book prodiie 
ed before it m any suit to be impounded and kept in tlie 
custody of an officer of the Court, for such period and subject 
to such conditions as the Court thinks fit 

9 ^ [ S. 144,] ( 1 ) Any person, whether a part^ to the 
suit or not, desirous of recemng back an} 
doc ^ ^ ^ document produced b} him in the suit and 
placed on the record shall, unless the 


( c) Katturr /oJlra(190") "0 Bom 5 
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document is impounded under rule 8, be entitled to receive 0 
back the same, 

(a) ^vherc the suit is one in which an appeal is not 
allowed, when the suit has been disposed of, and 

(b) where the suit is one in which an appeal is allowed, 
when the Court is satisfied that the time for pre* 
femng an appeal has elapsed and that no appeal 
has been preferred or, if an appeal has been pre- 
ferred, when the appeal has been disposed of. 

ProMded that a document may be returned nt any time 
earlier than that prescribed by this rule if the person applying 
therefor delivers to the proper officer a certified copy to bo 
substituted for the original and undertakes to produce the 
original if reqmrcd to do so 

Provided also that no document shall be returned which, 
by force of the decree, has become wiiolly void or useless 

(2) On the return of a document admitted in evidence, a 
receipt shall be given by the person receiving it 

' Shall be entitled " — On nn application being made b> a part) under this rule, 
the document? are necc'^arily returned if the application n m the jirojx'r form , the 
act of returning the documents is pureljr ministerial (f) 

“And undertakes to produce the original If required to do so “—These 

trords are neu 

10. [S. IJ7. ] (1) The Court may of its own motion, 

^ . and may m its discretion upon the apphea- 

Courtmaiernitiir piper' . e"' p.. , 

irom Its oa-n rciunJs or tion oi ony 01 tiic partics to a suit, send 

from other Court* . xi ^ t r 

lor, cither Irom its own records or Iroin 
any other Court, the record of any other suit or proceeding, 
and inspect the same. 

(2) E\er} application made under this rule shall (unless 
the Court otherwise directs) be supported hy au affidavit 
showing how the record is material to the suit in which the 
application is made, and tliat the applicant cannot without 
unreasonable delay or expense obtain a duly authenticated 
copy of the record or of such portion thereof as the appheant 
requires, or that the production of the original is necessary 
for the purposes of justice 

(X) <1 r j ixaiJl V rjl» EmpfTor il J-l> -• *- W N «** 68’ *l I t 668 ( 21) A C 4SJ. 
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AVliere a cop\ of an entry is furnished under the fore 
" going pro\’isions of this rule, the Court shall, after causing 
the copy to be examined, compared and certified in manDer 
mentioned in rule 17 of Order VII, mark the entry and cause 
the book, account or record in which it occurs to be returned 
to the person producing it 

Bankers Books Evidence Act— See notes to o 7 r I7 

Stamp — A copy or extract from an entry m an account book filed under the 
provisions o£ this rule and rule 7 does not require any stamp (tr) 

6, [ S. 142.] '\Vhcre a document relied on as evidence 

^ ^ ^ by either party is considered by tlie Court 

‘ inadmissiblc in evidence, tnere snail 

be endorsed thereon the particulars men 
tioned in clauses (a), (b) and (c) of rule 4, sub rule (1), 
together with a statement of its liaving been rejected 
and the endorsement shall be signed or mitialled by the 
Judge 

Or initialled —These words arc new 

7, [S. 142 A.] ( 1 ) Every document which has been 

admitted in evidence, or a copy thereof 
o'f where a copy has been substituted for the 

document. ongmal under rule 5, shall form part of 

the lecord of the suit 

(2) Documents not admitted in evidence shall not form 
part of the record and shall be returned to the persons 
respectively producing them 

8, [ S. 143,] Notwithstanding anything contained m 

rule 5 or rule 7 of this Order or in rule J 7 of 
cumon't Ovdes VH, thft-Court mft.y , \f it yift% siiffinient 

cause, direct any document or book produc 
ed before it m any suit to be impounded and kept m the 
custody of an officer of the Court, for such period and subject 
to such conditions as the Court thinks fit 

9 , [S 144.] ( 1 ) Anj person, whether i party to the 

suit or not, desirous of receiving bach an) 
do^umems'’* document produced by lum in the suit and 

placed on the record shall, unless the 


(K-) /"o.HirV ra* ra(IlW")“9 13om S"" 
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document is impounded under rule 8, bo entitled to receno ' 
back the 'lamc, ^ 

(a) uliere tlic suit is one in uliicli an appeal is not 
allowed, Mben the suit has been disposed of, and 

(b) where the suit is one in uhich an appeal is allowed, 
Mhen the Court is satisfierl that the time for pre- 
ferring an appeal has elapsed and that no appeal 
has been preferred or, if an appeal has been pre- 
ferred, ^\hen the appeal has been disposed of. 

ProMded that a document may be returned at any time 
earlier than that prescribed by this rule if the person applying 
therefor deluers to the proper officer a certified copy to be 
substituted for the original and undertakes to produce the 
original if rcqmred to do so . 

Provided also that no document shall be returned which, 
by force of the decree, has become wholly void or useless 

(2) On the return of a document admitted in evidence, a 
receipt shall be given by the person receiving it 

Stiall be entUled — On an Applicntion b«ingmaJe b> apart} under this rule 
the documents are necessani} returned if the application is in the proper form the 
act of returning the documents is purel} ministerial (x) 

And undertakes to produce tbe original If required to do so The<e 

10 . [ S. 137,] (1) The Court may of its own motion, 

. and may in its discretion upon the applica- 

tromoth or tion 01 any oi tlio paitics to a smt, send 

’ for, cither from its own records or from 

any other Court, the record of any other suit or proceeding, 
and inspect the same. 

(2) E^ erj application made under this rule shall (unless 
the Court otherwise directs) be supported by an affidavit 
shouing how the record is material to the suit in which the 
application is made, and that the applicant cannot without 
unreasonable delay or evpense obtain a duly authenticated 
copy of the record or of such portion thereof as the applicant 
requires, or that the production of the original is necessary 
for the purposes of justice 

(*) G rjitinMli \ Tht Emprror \19 1) At W N 6®> W" 71 I t CVf ( 21) Jl C 
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11 Nothing contained in tins rule shall be deemed to 

enable the Court to use in evidence any document which 
under the law of evidence would be ina dmiss ible in the smt 

11 . [s. 145*] The provisions herein contamed as to 
ProT> Ions a, to docn ^^ociiments shall, fls far as may be, apply 
mnteriai to all othct material objects producible as 
evidence 


ORDER XIV. 

Settlement of Issues and Determination of Suit on 
Issues of "Law or on Issues agreed upon 

. 1 1 . [s. 146, ] (1) Issues arise when a material pro- 

, position offact or Jawis affirmed by the one 

party and denied by the other 

(2) Matonal propositions are those propositions of Jaw 
or fact which a plaintiff must allege in order to show a nght 
to sue or a defeiidaut must allege in order to constitute his 
defence 

(3) Each material proposition affirmed by one party and 
domed by the other shall form the subject of a distmct issue 

(4) Issues are of two kmds (a) issues of fact, (b) issues 
of law 

(5) At the fiist heanng of the suit the Court shall, after 
reading the plaint and the wntten statements, if any, and 
after such esanunation of the parties as may appear 
necessary, ascertam upon what material propositions of fact 
or of law the parties are at variance, and shall thereupon 
proceed to fiamo and record the issues on which the right 
decision of the case appears to depend 

(6) Notiung in this rule requires the Court to frame and 
record issues where the defendant at the first hearing of the 
suit makes no defence 

or the tramlnS of issues — The plaint «nd nrjttcn Btatement m a smt sff cslW 
jJtn}inys[0 C, r 1] S<tion oS of tb« Evidence Act enacts that no fact nwd I** I 
at tl e I eanng which a parti has odmiMflf Iw bis pleadings unless the Court requires 
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proof lhcr(K)f Adnuuion* oil plrAdines nu> bo either actual or constnictivo (y) (O 8, ( 
rr 3, -t 5] lisurs arc to be framed in respect onlj of tho«o facts vhich haicbccn 
ellcped by one party and either denied or not admitted bj the other pirtr (s) They 
must howerer beconfined to maffnol facts, that Is to points on which the right decision 
of the ease depends The practice of raising issues which do not state the mam ques 
tions in the suit but onle ranous ttibatditry matters of fact upon which there is no 
agreement between the j'arties is embamssing, and must bo avoided (a) Uhero an 
issue, though in terms covering the mam question m the cause, does not sufiicicntly 
direct the attention of the parties to tho main questions of fact necessary to bo decided 
and a parti may have been prcvcntesl from adducing evidence a frc«h is«ue may be 
directed to tn the pniiciial question of fact (6) 

The duty of mi'ing issues rests under the Coile of Cii il I’roceduro on tho Court, 
and it would be unsafe to ] resume from the failure of the Court to raise tho necessary 
issues an intention of the defendant to admit tho facts which the plaintiS was bound 
to prove (c) See also notes to O 8, r 0 

Omission to frame Issues — here a matenal fact stated in tho plamt is domed 
or IS not admitted in tho svrittcn statement, the Court must frame an issue on the fact 
denied liat is the conscqucnco of an omission to frame an issue of fact ! The answer 
depends on tho following considerations If, though no issue is framed on the fact, 
the parties adduce evidence on the fact and discuss it before tho Court, and the Court 
decides the point as if th^rt tees an isaue/mmcif on if. the decision will not be set aside 
in appeal on the ground merely that DO i«suewasfraiDcd The reasonis that mere omission 
to frame an issue is not fatal to the trial of a suit (d) But it the point dented in the 
wntten atatemeot is not tried at all, or if tried, is tned imperfectly so as to cause failure 
of justice, the case will in appeal be rcmandesl for a re Inal after framing the necessary 
usue (<) In other words, omission to frame an issue is an irrrgulanfy which may or 
may nof afiect tho disposal of a suit on the ments If it does, the appellate Court should 
remand the ca«o for a new tnal to tho lower Court after framing the necessary issue 
If It docs not tho appellate Court should not remand the cas* (s DO) In .Vifna v Syud 
Futl (/) their Lordships of tho Pnvy Council said — 

In this case the omission to raise the issues was brought before the notice of tho 
appellate Court , the appellate Court expressed its regret and their Lordships are glad 
to observe that it did express its regret, that tho principal Sudder Ameen had omitted 
to settle the issues The [appellate] Court however, nevertheless conceived that it was 
not under any positive obligation to remand the case , but seeing that fAe parties had 
aont to trial knoietnj tchat thy real gaeshon beticeen lA«m teas that the eiidence had been 
taken, and that the conclusion had been in fAe opinion of the appelfafe Court correctly dratm 
from that eiidenee they thought it within their competence to afUrm that decision 
without sending the case bacLfor a re trial Their Lordships sitting here are not prepared 
to say that the Cvart had not power to do 80 under the section ^now O 4t, r 25] 
of the Civil Procedure Code ..[TAeir Lordships'] (Ainl tAaf under all the cxrevmstances 
of the case, substantial juetKe hating been done, there has not been that fatal mis trial 
of the cau«o which vitiates all the jroceedings and renders a new trial necessary 


Delay la raising an issue —in Say 

their Lordships of tho Priiy Council said 

(r) {xcJjwiiv .4pa(l!>0 l^sikm 7S5 737 
(I) S<-oF<U(X JfuAdmnkKfr Imam ud HmfiaSO) 
SLsh L.J 181 eil C 106 
(o) 11 Mf tnd IlfllfA Co V Bfma IfflleJl Cs 
(ISmsSIhrn 426 101 C SOS 
(S) Oo/oftippa T JrtMlA<i4>( (18 i) H U h. Tt. 

115 14’ 1 I A “68 816 
(c) Ganoor iiin Dev iMemr (1902)20 Vom 


id JIukainmad v Falleh Muhammad (g), 
* It does not quite appear at what period of 

(tf) Jffnav eynf A'Hr{(187U) ISU. 1 A 

AalrAiloIrvomi v £a<Atn)<iyii (1869) 12 
M 1 A 496 Dalmatvndv iAi/ii(1903) 
SS All 498 

(O ilnran V .fantni (1866) 11 U. I A 25 
Ice Ciandm Kuniear t Vorj>al S njA 
(1907) 29 AIL 181 106 84 1 A 27,36 
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^ 10^11 Nothing contained in tins rule shall be deemed to 

» enable the Court to use in cMdence any document which 
under the law of evidence nould be madirussible in the suit 

11 . [s. 145*] The provisions herein contamed as to 
„ to documents shall, as far as may be, apply 

obii^cts material to all otlicr material objects producible as 

e^ idence 


ORDER XIV. 

Settlement of Issues and Determination of Suit on 
Issues of 'Law or on Issues agreed upon 

0. 14, r. 1 1 . [ S. H6. ] (1) Issues anse when a material pro- 

, , position of fact or law is afhrined by the one 

mrolag of Usues •r i i a.i j.i 

party and denied by the other 

(2) hlatenal propositions are those propositions of law 
or fact •^bch a plaintiff must allege m order to show a nght 
to sue or a defendant must allege m order to constitute his 
defence 

(3) Each material proposition affirmed by one party and 
denied by the other shall form the subject of a distinct issue 

(4) Issues are of tuo kinds (a) issues of fact, (b) issues 
of law 

(5) At the fiist heanng of the suit the Court shall, after 
reading the plaint and the written statements, if any, and 
after such examination of the parties as may appear 
necessary, ascertain upon what material propositions of fact 
or of la^\ the parties arc at aanance, and shall thereupon 
proceed to frame and record the issues on which the right 
decision of the case appears to depend 

(C) Nothing in this rule requires the Court to frame and 
record issues where the defendant at the first hearing of the 
suit makes no defence 

or the framing of Issues — ^The plamt «nd «ntten etatement jn rt suit arc called 
at the 1 ennnR ffhirh o pirt< has aJmMtii hv Lis plcadinjri unless the Court requ ft# 
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front th^trof. A(lmi«sjon« on pIcAdmc* may Lc cither actual orcon»tnietive (y) (O. 8, Q. 
rr 3. 4 . 5] /wuc* are to l>c framed in re«pect only of thc^c facts which havcl>ccn 
alleged by one partr and cither denSnl or not admitted l>j the other parti (r) Thei 
mn«t, however, be confined to wioteriof facts, that is, to points on which the nsht decision 
of the case depends. The practice of raising issues which do not state the mam ques 
tion« in the suit, but onlr vanous svhsidiery matters of fact upon which there is no 
agreement between the parties, is embairissinc, and mii*t bo avoided (<i) 11 here an 

i*«ue, though m terms covenne the mam question m the eau«o, does not sufliciently 
direct the attention of the jvirtics to the main questions of fact nece«wrj to bo decided, 
end a party may have been prevented from adducing evidence, a fre«h is'iio nnj bo 
directed lotrv the pnneipal question of fact {6). 

“The duty ol rai«ing i*sues re«ls under the Code of Cnil I’lwediiro on tho Court, 
and it would be unsafe to presume from tho failure of tho Court to rtiisc the iicees!<niy 
issues an intention of the defendant to admit the facts uliuh tho ptamtifl w-as bound 
to prove "(e) Pec also notes to O <t, t 5 


Omission to frame Issues — ^11 here a matenal fact stated m tho plaint is denied 
or IS not admitted in the UTitten statement, the Court must fmme an issue on tho fact 
denied ll*hat is the eon^quence of an omission to frame an issue of fact T Tho answer 
depends on tho following considerations If, though no issue is framesl on tho fnct» 
the parties adduce evidence on the fact and discuss it before the Court, and tho Court 
decides the point, at tfthirt i«j an issue /rawed an it, tho decision will not be set aeido 
in appeal on the ground merely that noi*suo wasframed Tho reason is that mere omission 
to frame an issuo is not fatal to the trial of a suit (d) But if tho point denied m tho 
wntten statement is not tried at all, or if tried, is tried imperfectly so as to cause failure 
of justice, the case will in appeal be remanded for a ro trial after fmnung tho noccssiry 
issue (e) In other words, omission to frame an issue is an im(rulari(y which may or 
may not affect the disposal of a suit on the merits If it does, tho apjicUato Court should 
remand the case for a new trial to tho lower Court after framing tho necessary issuo. 
If it does not the appellato Court should not remand the enss (s OD) In Uitnav Syutl 
Fuzl (/) theit Lordships of the Privy Council said — 

“ In this ease the omission to raise tho issues was brought before tho notice of tho 
appellate Court , the appellate Court expressed its regret, and their Lordships arc glad 
to observe that it did express its regret, that tho principal Sudder Ameen had omitted 
to settle tho issues Tho [apjieJlato] Court, Jiowovcr. nevertheless conceived that it was 
not under any positive obligation to rcnwiid tho case , but seeing that Me jxirtita had 
ffone la Inal hnoiciny ichal Ihr real question betaeen them u-as, that the eiiderice had been 
lalen, and that the conclusion had been in the opinion of the appellate Court correctly draun 
from that eiidence, tlicy tliuught it within their cumpetenvo to nflirni that (Iccihkiii 
without sending the case 1 aekfor are trial ThdrLonlsIiips sitting here are not prepared 
to say that the Court had not jxjwir to do no under the J5tli section [now 0 41, r 2S] 
of the Civil Procedure Code ....[Iheir /fn/ihipij Ihinh that, under all the circumstances 
of the case, subitantial judice haitny been dune, there has not been that fatal niis triol 
of the cause which vitiatis all tho pnicredingii and renders a new trial necessary " 


Delay In raising an Issue — In Sijit Mahimmad > iaiteh Muhammad (g). 
their Lordships of tho I’ri'y (siunill wtld i “It dw* not quite appear at what period of 


(S) ''0 j(iyoj) -fl IV 111 711 7»7 

U) Sic >iU«A '/uAjm na./ V Imam u I IHh{19JI) 
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(c) Casco V AAfl /. 
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THE PirST SCHEDULE 


0.14, tb" □ of tt e ftjuad di^poj<ui^ mind of the Dtir&n. 

JT, 1, 2 inat/nal csc**p jng m one respect Whaterer sretcra of pleading ffliyeUi* 

< bjCct ( it is that ea h Bide mat l»c fuUi alire to the qnestions that are iW*oh 
amiPtl in or ler that th»‘y mar hare an opportandy of longing forward rJ^hrnJ 
as mav Le appr priateto tl ejisuos^ and it may perhaps be not alto^lhercsi^ 
to oh-/^7e that th^ <ltieation of the capacity of the Diwan does not appearWbre^ 
pricui^ntlr rai>.d at a)) crenta |n the first in«lanee Their lordships wr 
cf op^on that thes tou«t as*unie that the question of las capacitrw&scpeo «?"« 
pn^diD-^ foffic entlr to precach Court belosr the ncht to form a jad-rte t 
tr alter 


Wrong Issue— If th^ first Court frames and tries wmnp the *E|^ ‘ 

^urt «h uid lai down the propenssoes and remand the case fora 
hon e or not ncccs^n ,f the first Court frames a wrong iwue but the 
findinc on the correct issue In auch a case the appellate Gmil need not rtoi- 
cast‘(cf 

Eellel not founded on pleadings—^* a mle rel'f “o* * 

ri ali s sh Hid not be graoted But where the substantial matet4SW«^ 
u the title of all the parties arc touched though ob«corclr in the ^ 

'■e heen fuiij. put and have formed the mam 8ub;ect of 

^ urt the Court may grant a relief though it mav not be found d 

plaintiff and the defendant each tl#io* ‘o » 
tfA kt lands the Court may if the above eondifions at* 

"■ '">'>''<1 < « 01 Ih. Curt n,.r . •«' 

pu»u . d«cr« t , „ ,j, Bui U » cart, 1,01 alliscd kv tbi s'‘ ^ 

*^^ ” ^**'^* s*d in tlecxidcncc the Court sboojd not deal 

***'^ (lofendant is gircn an opportoaily o! 

MiM rt, ‘^^•'ksrately on issues srhich di clo-e a esrt not ms* s ^ tk 

fo^ ke determined on ihoss issues notsntkstsnd ng tte 

torn fUepleodiog,,,,, 

im , I™’"'® between pleading and p^oor^^o nmonnt nl 'j dif ' 
rinr*"’'“«'*«’«everputIo,o-.rd(n) It » impo-^W' “ dll «• 

tl be r r “k* ‘"‘*1 ■“>* uonsiitent -oitU J®, jo !• ”* 

"kieli constitute the ease irhioh the *<“*” 
dueo it, ; contrsdictorr of the case made by the pis ‘ f , j ,rf.» 

fson oi cant, t toTT* °'i ""'"'“'“J “ki !»dioisl proceed »S> d ,,,, fc! " 

t>5 bto rsi 7 j ° ^ ^®’>nded upon inferences at variance with t ». w«« 

tL oL' , ^ kyio.nosg.ss.e in the cause k« ’“'‘"'f 
la.lSr" T'"’ toe«4,oft.e„ .„d e.rdi.el 

2. [S. 140, cth pany^Iijr ^ to* "71,5 

*fi°'ii 2«ttiife^n?s tlic Court to friino nnd 

record issues ivlierc the defendant at the first hearing of the 
uit makes no defence 


e framing of issues — T1 c plamt and wntten atatement m a *uit are CftlW 
r 11 ‘•ection 5S of the Iiidenco Act enactn t> at no fact need Wj roved 
R part\ Lag u/mi/frf bv Ins pica liRgi nnlcits t! c Court requ rt» 


ISSUFS. 
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thereof may ho disposed of on the issues of law only, it shall 
try those I'^sucs first, and for that purpose may, if it thinks 
fit, postpone the settlement of the issue of fact until after the 
issues of law have been determined. 

Or anr part thereof "—Thews wonl^ *tc new 

ISSOe of fact — ^Tho mle gives no power to frame it prcliminarj i»*iue of fact 
and the Bombay High Court has aaid that the practice of trying certain isiucs of fact 
separately is a dangerous practice (9) But m a case m which the (rial of an issue as to 
the quantum of damages was postponed till after the trial of the issue as to liability , the 
Pnvy Council said that the course adopted was a acrj usual, verj proper and a aery 
convenient cour^ (r) 

3. [S. H7.] The Court may frame 
usu *8 'may the issucs ffom all or any of the fo^o^vlng 

materials — 

(a) allegations made on oath by the parties, or by 
any persons present on their behalf, or made by 
the pleaders of such parties ; 

(b) allegations made m the pleadings or in answers to 
mteiTogatories delnercd m the suit , 

(c) the contents of documents produced by either party 

Issues not to be Inconsistent with pleadings —iiiues whether roi«ed from 
the allegations m the pleadings or from other materials should not bo inconsistent with 
the pleadings (s) Thus if 1 sues U to set aside a document on the ground that it wag 
not tittuUd bj him and that it 1$ a forgery the Court should not raise an issue as to 
whether the do»ument was execute I under coercion or undue influence The latter issue 
assumes that the document was executed b^ the plaintiff while the case set up in the 
plaint IS that it was not executed by him at all (I) But tho pica that the document 
in suit was obtained by the defendant by fraud is not inconsistent with the plea that 
it was obtained by undue influence Therefore where fraud is pleaded in the plaint 
and the plaintiff s counsel alleges at tbe bearing that the plaintiff was subjected to undue 
influence the Court may allow issues both as to fraud and undue influence (u) 

Appeal — ’No appeal lies from an order refusing to frame an issue a<‘ke<l for by 
a party to a swUr) 

The High Court of Nladras once held that an appeal lies under cl 15 of the Letters 
Patent from an order made at the settlement of issues fixing a distant date for the bearing 
of the suit (ir) But this decision has been disapproved m later cases (x) 
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t^o au^iion of the Mund disposing mmdof the Diiraa....irM ria'd pfs’' 

IT. I, 2 'pry material CTcepting in ono respect Uliatcrcr B^stem of plcadingmajenS tides'* 
Q ]ect 0 it 13 that each side maj he full^ sine to the ijocstions that a-e iW 
argue in order tJiat they maj have an opportunity of bringing forward nch f'li’t'* 
as mav appropriMeto the i«8iies, and it mnj perhaps be not altoeetbrnEJi-''-'' 
0 0 <errc that the question of the capacity of the Dinan docanot appeartai^'*^ 
prominentlv raised, at all events In the first instanro Their Lnrdihij^ 
of opmion that they must assume that the question of hts capacitv was open up"” 
prorccdiugs sufficiently to give each Cburt bclosr the right to form a jnd^Ti)eatsr« 
matter” 


Wrong Issue — If the first Court frames and tries wrong i sues tbe •pF"-*'' 
^urf should laj down the properissues. and remand the case fora newtrialW 
aoiro, „ nol Mctimrr « the lint Contt (ramt, . wrons .uu., bul lh« P*' 

liMin; on Iho correct mne In ouch u case the aprellala Chort need not it*"' “ 


Relief not founiled on meadlngs.— A. a rule relief noi 

*" C"'"'"' But ''•here the auhstantial mallw *‘7 
I ^ parties are touched, though obscurely, m the ^ 

n*' ^ P“*-‘“«ndence, and have formed the mam 8ubi«ttpfdi'<^‘''“'f ^ 

Thii« mav grant a relief though it maj not be founded oa t!ie p 

plaintiff and the defendant each cl»iB» ‘o 
each tn j conditions ere »h‘ ^ j j 

1 (i) Siniilarly the Court may m a 

rieadi^ r^dmption H) But if a case not alleged by th* 

S.™ ^ •*" "" Court .hould not d..l tnth H Jl 

rnc Iho*. V“ on iMura n-hich iIhcImc u c«» not i»»il< 'J fiS ir 

Jr 7 ‘‘«"»nne*l «" <hos. i..«cs notw,th.t.nJ»S " ' *''' 

■orm of Ihe plcinlmgs („,) 

lulojjj?"'? wcaalnnaml proof— Xo .moonl of endrore “J ^ 

into " «» never put f„,„ra (n) “ It .. ,mpoM» t« '""SV 

to he founcr!u''th*'^J nhich ore not onlv not con'i.tent mth 1^^ I trl 

but which are m * ^ Constitute the case which the deff” ^jil it ’>• 

duce the srra. t ^ 'contradictory of the case made by the 

Co, :c. L 

tiff has pleaded inferences at variance to f«".L 

This pnifcimii in the cause, has ,, 
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thereof may be disposed of on the i'^siics of law only, it shall < 
try those issues first, and for that purpose may, if it thinks 
fit, postpone the settlement of the issue of fact until after the 
issues of law have been detennined. 

Or any part thereof.”— These wonls new 

Issne of fact. — The mlc gives no power to fntne % pteliniinstj issue oC fact 
and the Barabay Ilich Court h\a »v«l that the practwc of trying certain issues of fact 
Bcparstelr is a dangerous practice (j). But in a case m which the trial of an issue as to 
the quantum of damages was postponctl till after the trial of the issue as to liabihti , the 
Pnry Council said that the course adopted was a retr usual, rciy proper and a verj* 
convenient course (r) 


3. [S. 147.] The Court may frame 
^ke issues from all or any of the following 
materials : — 

(a) allegations made on oath by the parties, or by 
any persons present on their behalf, or made by 
the pleaders of such parties ; 

(b) allegations made in the pleadings or in answers to 
interrogatories delivered in the suit ; 

(c) the contents of documents produced by cither party. 

Issues not to be inconsistent with pleadings —l*s«c« whether raised from 
tile allegations m the pleadings or from other niAtcnab. should not l>o iQCOrt<islent with 
the pleadings (s) Thus if 1 iu« B to «ct aside * document on the ground that it was 
not UKuled bj turn and that it is a forgery, the Court should not raise an issue as to 
whether the document was txteuleJ under coercion or umfue tnfiuenct The latter issue 
assumes that the document was executed by (ho pUintiff, while the case Bet up m the 
plaint IS that it was not executed by him at all (() Bui the pica that the document 
m suit was obtained by the defendant by fraud is not inconsKtent with the pica that 
it was obtained by undue influence Therefore whero fraud is pleaded in the plaint 
and the phintid s counsel alleges at the heanng that th© plaintiff was subjected to undue 
influence, the Court may allow i«sues both as to fraud and undue influence (u) 

Appeal. — ^o appeal lies from an order refusing to frame an issue ashed for by 
a party to a suit (r) 

The High Court of JIadras once held that an appeal lies under cl 15 of the Letters 
Patent from an order made at the settlement of issues fixing a distant date for the heanng 
of the suit (ic) But this decision has been disapproved in later cases (;r) 


(.) iSoirlabni V TNlnii Ilao (1932) 54 IkHn 
22I.1S71 C 381 (SilA W I‘8 
(f) -N owjB V ]ln} JJoAnii {I9»)^a7 C 

(•) 

(I) 


the pl'-a'llngs wa» directed, but one Con- 
•oUdetMl u»ue was allowed to be rsl«cd 
comprlilnsf plcai l>ot!i of ffaul and undue 
ioBucncc — a highly objcctlonstlo pfocc- 
dare Indeed 

(c) ESraSimv /'ue>Sr«»>iu«i(lS79) 4 Cal 531; 
Tttljaram v Jlajappa (1912) 35 3f»d. 


It (1891)143[&d.aa 
- •*-- ' jrfl//.*a;^Bn4 (lOOl) 24 

” ' Alajappa 


(*) Hirja 1‘riuad , 

ilad 35» 359, TuljarBia 
(l912)S5 3Iad 1,8,19.8 1 C 810 
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0*H, 4 . [S. 148.] "Wliere t4ie Court is of opinion that the 

^ Ca;,rt nay camiot be corTcctly framed without 

examination of some person not before 
the Court or without tlie inspection of some 
document not produced in the suit, it may adjourn the framing 
of the issues to a future day, and may (subject to any kw 
for the time being in force) compel the attendance of any 
person or the production of any document by the person in 
whose possession or power it is by summons or other process. 

5 . [S. H9.] ( 3 ) The Court may at any time before 
passing a decree amend the issues or frame 
additional issues on such terms as it thinks 
fit, and aU such amendments or additional 
issues as may be necessary for determining the matters in 
controversy between t)io parties shall be so made or framed. 

(2) The Court may also, at any time before passbg 
a decree, strike out any issues that appear to it to be wrongly 
framed or introduced. 

Sub role (l) —The first pa»t of sub rule (1) learcs it to the dworetion of the 
Court to omeod the issues or freme *4aitw«wl »s»«es as appears from the word *' may '» 
while the latter part makes it impcrstjT© on the Judge to oaead the iwues and iraioe 
additional tssaes a« appears from She ^ord “shall " (y) 

May amend the Issues or frame additional Issnes —As a general mlo the Court 
should not frame o'en additional issues from ntat«nals other than those specified ehoYe 
in r 3 Dodbofappav Pratihanappd (1925) 27 Bom L Jl 1318,911 C 420, (’26)A.B 
33 The Cburt tnoy, however, oodor special rjrcBioatsnces. slhv issues to he raised » 
matter which docs not etrictly come witjiin the proper scope of tho proceedings, provided 


of one character ,nto a suit or defence ol * ditterent ami inconsistent diaractcr iuua 
if A sues B ioT ilamagts for nro"jff“^occ«peh<mo/Aisland, treating Z? as a ^re4r<^ss^^ h® 
shouhl not be allowed to raise an additional issuo clnttoing rent of the land from B, ttcat 
ing lumas his lenanl{b) Butif* Mijtw brought on a mortgage, and it transpires at the 
hearing that (he witnesses to tbo mortgage deed were not present at its crccation. hat 
had put their names on tba doeoment on the acknowledgment hy the executant of his 
sigoalure, jt is perfectly eompdool to the Judge to frame an additional issue as to 
whether the deed of mortgage was valid under a fiS of the Transfer of Tropcity Act 
though the invalidity of the deed is not act up as a defence in the written statement 
Every Court trying civil causes Ima inherent jurisdiction to take cogniz-meo of ijucstion* 
which cut at tho root of the subject matter of controversy between IIjo parties (c) 
notestor 3nbo>e, “ Issues not to bo ineonsistenl with tho pleadings ’’ 


I 1(10 Itll 

(SI tarey-inv ffarl (IfiSC) IS Bern 

I euT.aaj ^ 2i». isi t zm 
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At an7 time before passing the decree — tn adiitimal i«<uo m%} bo raised 
even after the close of the argument on the case (rf) In onicr to avoid multiplicity of j 
proceedings an amendment of the plaint and an ad lilionsl issue «-as alloued after all 
the witnesses hsd been CTamineil although it introduced a new case of fraud on 
condition of the pUintit! paimg all the costsof the action up to dale (<) 

6. [S. 150.] 'Whore the parties to n suit are agreed as 
to the question of fact or of laA\ to be 
uw mV'ti »“rccmrnt bo dcculcd bctwccn tliGin, tlicv may state the 

»t»tod In form ot Issues e C 

same m the lomi oi an issue, and enter 
into an agreement m ^\Tltlng that, upon the finding of tlie Court 
in the affirmative or the negatne of such issue, — 

(a) a sum of money specified in the agreement or to be 
ascertained by tlie Court, or m such manner as 
the Court may direct, shall be paid by one of the 
parties to the other of them, or that one of them 
be declared entitled to some right or subject to 
some liability specified m the agreement , 

(b) some property specified m the agreement and in 
dispute m the suit shall be dcli\ercd by one of 
the parties to the other of them, or as that other 
may direct , or 

(c) one or more of the parties sliall do or abstain from 
doing some particular act specified in the agree- 
ment and relating to the matter m dispute 

Compare 0 30 r 1 


Form — As to form of agreement for issues to be tried see App 11 form 'to 1 

Court 11 ,»ti flcM th*t 7. [S. I3I.] A^Tiere the Court is 
"iMy pron^ore Satisfied, after making such inquiry as it 
deems proper, — 

(a) that the agreement \>as duly executed by the 
parties, 

(b) tliat they haac a substantial interest in the decision 
of such question as aforesaid, and 

(c) that the same is fit to be tried and decided, 


it shall proceed to record and try the issue and state its finding 
or deci'uon thereon m the same manner as if the issue Ind 
been framed by the Court , 


(r) f^harirtrd iS‘iKt ofiKdut t Impfnal 

(IVJO) 5 C»1 S3J 12*1 C 7*2 
< 3U) A. C 531 
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4, [S. 148.] Whore the Court is of opinion that the 
^ , issues cannot be correctly framed without 

wtDes5j>s or document, tftc cxanuDation of some person not beiore 
the Court or without the inspeotion oi some 
document not produced m tlie suit, it may adjourn the framing 
of the issues to a future day, and may (subject to any law 
for the time being in force) compel the attendance of any 
person or the production of any document by the person in 
whose possession or power it is by summons or other process. 


5. [S. 149.] (1) The Court may at any time before 
passing a decree amend the issues or frame 
stra’^ut »*«***'’’ additional issues on such terms as it thinks 
fit, and all such amendments or additional 
issues as may be necessary for determining the matters m 
controversy between the parties shall be so made or framed. 


(2) The Court may also, at any tunc before passing 
a decree, strike out any issues that appear to it to be ^rrongly 
framed or introduced 

sub rale a)~Tf.e l«rt Ot wb rul. (1) learn It to ^ 

Court to amend the iwuee or frame additional itsue* as appears fwm the 
rrhile the latter part makes it .mperatire on ihe Judge to amend the issues and feme 
additional issuea as appears from the word * shall (y) 

Mae ftmpnrt thp Issues or frame addltj0B8l Issues— Aa a general rule the Court 

.ho„U Lt fr.m, «ve» .dd,.,™! V' c'X'™ 

lai 3 DoSosappav Pro^hanttppa (10>5) 27 Bom L R 1318,011 p ^ 

33 TheCourtraay.howeei-r.underspccwUircamstances allow^wee toberai^edupcma 

matter which dcea not atnctly «.me wdhm ‘be proper sco^ of the 

no in.Bsfico ra done to either parly (z) It follows that the Court should not frame any 
additional iasue ao a i to make for either party acaae which he had noint^nfion of making 
for himseUfal Nor should »t frame »n additional Issue so as to convert a suit or drtence 
of one character into s suit or defence of a different and inconsistent character Th« 
if A sues li for damages for wrongful occurahoH of hs land, treating B as a trespasser, w 
should not bo allowed to raiac an additional issue tlaioiiag rent of the land from S, treai 
iac him as his tenant (h) Bat i! A sort brought on a mortgage, and it transpires at 
hearing tiiat the witnesses to the mortgage deed were not present at its crecation. but 
bad put their names on the document on the acknowledgment by the cseculant of 
aisnatsre, it is perfectly competent to the Judge to frame an additional issue as to 
whether the deed of mortgage waa valid under a. C9 of the Transfer of Property Ac 
though the invalidity of tlw died is not «t up as a defence in the written 
Every Court trying cinl cause* has inherent jurisdiction to take eognizanco oi <] 
winch cut at the root of the asVJcct matter of controicmy betweeu the^ {wrties (e) 
Botcslor 3aliovc, ** Iisucspot to be inconsistent with the pleadings *' 

' I ?? „,X 

. I <rt A^1Wu^a(ler<l jw«t Aajl rflSI-f 

}*' , ■ , J 007. 2S I A Sia IS I t- 
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At any time before passing the decree— An additional ma\ i>o mlvd 
cron aft<rr the c1o«e of the arpument on the ««c (rf) In onicr to avoid midtiplieitj of 
proceedmpn an amendment of the plamt and an addition'll i<iue n'oa alloueil after all 
(he vitnesoea had been evammed although it iiitrodiiecd a new case of fraud, on 
condition of the plaintiff i»aaing all tl»e coataof the action np to-ilate (<) 

6. [S. [50.] ‘Where the parties to a suit are agreed as 
to the question of fact or of law to be 
law mil b> aireciriint be decided between them, they may state the 

In form of Issues i» e " a ■ 

same m the form of an issue, and enter 
into an agreement m writing that, upon the finding of tlie Court 
in the affirmative or the neg.ati\c of such issue, — 

(a) a sum of money specified m the agreement or to be 
ascertained by the Court, or in sucli manner as 
the Court may direct, shall be paid by one of the 
parties to the other of them, or that one of them 
be declared entitled to some right or subject to 
some habiUty specified in tlie agreement , 

(b) some property specified in the agreement and in 
dispute m the suit slial! be delivered by one of 
the parties to the other of them, or as that other 
may direct , or 

(c) one or more of the parties shall do or abstain from 
doing some particular act specified m the agree- 
ment and relating to the matter m dispute 

Compare 0 ar r 1 

Form — As to form of BgTeement for muca to be tried gw App If, form No 1 


Court 
exKj fait 
Jurtgmen 


If ..tisneo that 7. [S. 151.] Where tlie Court is 
'JJlJy'pwoouott satisfied, after making such inquiiy as it 
deems proper, — 

(a) that the agreement was duly executed by the 
parties, 

(b) that they ha\e a substantial interest m the decision 
of such question as aforesaid, and 

(c) that the same is fit to be tned and decided, 


it shall proceed to record and try the issue and state its finding 
or decision thereon m the same manner as if the i«5Suo liiid 
been framed by the Court , 


<() ChartfTft E-iitt of Itiil 

«);/iKfMi(i»iO) 5- 1.1 
{30IA.C SJl 
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0. 24, r. 7 and stall, upon the finding or decision on such issue, pronounce 
judgment according to the terms of the agreement , and, upon 
the judgment so pronounced, a decree shall foUovr 


ORDER XV 

Disposal of the Stilt at theJiTst Jteanng 

O IS, 1, [S 152 ] "Where at the first hearing of a suit it 

appears that the parties are not at issue 

Parties not at 1«\JC r-t ir . it, 

on any question of law or of fact, the 
Court may at once pronounce judgment 

2, [ S 153 3 'Where there are more defendants than 

one, and any one of the defendants is not 
at issue with the plaintiff on any question 
of law or of fact, the Court may at once 
pronounce judgment for or against such defendant and the 
suit shall proceed only against the other defendants 

AdmlaalOQ of Claim by oae of several defendants —A mes S and C upon 
a prozaissory sots jointly passed by thpio S appents and admits tha claim and 
a dectrt la passed agamat turn Tbe decree agsiast S n no bar to the lurther prosecution 
uftlie suit against 0(/) SeenoUatoO 1 r C Jointhability on a contract 

3. [ S 154 ] (1) Mhere the parties arc at issue on 

some question of law or of fact and issues 
ran!e,rtis,w haae been framed by the Court as here 

inbefore provided, if the Court is satisfied that no further 
argument or endence than the parties can at once adduce 
IS required upon such of the issues as may be sufficient for the 
decision of the suit, and that no injustice will result from 
proceeding with the suit forthwith, the Court may proceed 
to determine such issues, ood, if the finding thereon is suffi 
cient for tiic decision, may pronounce judgment according!) , 
wliethei the summons lias been issued for the settlement of 
issues only or for the final di^osal of the suit 

Froanded that, where the summons has been issued for 
the settlement of issues only, the parties or tlieir pleaders arc 
present and none of tbern objects 
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(2) Where the finding is not sulTicicnt for tiic decision, 
the Court shall postpone the further hearing of the suit, and 
shall fix a day for the production of such further evidence, 
or for such further argument as the ease requires. 

4, [S, 155.] '\^^lcrc the summons has been i'ssued for 
the final disposal of tlic suit and cither 
part}’ fails without sufiicicnt cause to 
pro<lucc the evidence on which he relies, 
the Court may at once pronounce judgment, or may, if it 
thinks fit, after framing and recording issues, adjourn the 
suit for the production of such cndencc ns may be necessary 
for its decision upon such issues. 


ORDER XVI. 

Summoning and Attendance of Witnesses. 

1. [S, 159.] At any time after the suit is instituted, 
. the parties may obtain, on application to 

to iMonl to , , i iT' * . 

Sl>« enloDce ur rrodurp tilO Uourt OT tO SUCll OlJjCDr AS it appOJJltS 

’ m this behalf, summonses to persons whose 

attendance is required citlier to give evidence or to iirijduco 
documents. 

Difference between the old section and the present rule 'iliU tiiN> 
corresponds A ith s 169. C 1’ C , 1882, except rni U>o tiinu for np|>Ii(nlj<)ti for wliiiinn. 
summonses, for which see next iMimRmph 

Time for application for witness aaromons.—Untii r r inn of (lo, (min 
of 1882, the application fur summoniHH tn wilnoimR wiir tn In< mailn iiflrr tlo< will uf 
summons w-as delivered or i>cnt for nervier on tlm ihfiiidaiit unit l>rj >rr llio day ll«, i| ||, 
the summons lor the appearance of tliv ilcfenilant Undi r Vim pii hi iiV iiih > Ih" u 
tion m-ry be made at ant/ lime after Ihe tiuUlutuin of liir »iiil 

Whether Witness summons can be retosed ~A pnriy Ir miiii.il nu nf ii(/|,i 
to summonses to witnesses (j) S«i Jonj? an llio applleatloii |r nmile nfl. r llu' lll•l|llll|llM 
of the suit, the Court is bound IoImuo tlm siimm'inn It diw r not math i llmt llio (mil y 
had himself ori;;mally Undertaken to bririf; hh w]tiMiu» r niid Iiiir fiillc il In iln *<i (A) N,,, 

does it matter that the application i« nudr at aiieh n liiti Rliijm nf thn |iiim n dliipR |||i,| 
the Witnesses cannot bo present in Court iNfon, tlm Umil dlRpox'il nf tlir sull (() ||,„ 

Court ma} m either of thcM cases nfiiso to wl/mm the h'urtny fi>r tlm allMiiliiiH nf 
the Witnesses, but it has no power to ri fiiRo /,» isshr nuiniionnim {j) '1 lie oidv i mro in 
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0.16, which the Court haa power lo rcfose to isaiie BummonseB is where the application i? not 
XT. I, 2 hovilfde as where a ifccfce fcofeler attaches property heJonging to a mvlh anJ, on 

the head of the wulh objecting to tl»e attachment applies to eunituon him as lus own 
Witness requiring bis persona) attendance m Court with the sole object of putting pres 
sure upon him to relinquish hia claim In such a case the Court may, m the exercioc 
of its jnhcreflt power to prevent the ahuse of jta own process [s 151] refuse to issue the 
summons {1) 

Remedy of party when witness sommons refased — ^Tierc a party applies 
for eamaonsea to 'ajUiesscs, bat the appllrafion is lefawd bo csnitot apjval /rom 
wrfrr o/ re/ftta? He mu^t wait until the suit is disposed of, and if the decree m the amt 
goes against him he maj ippwvl from the decree, and set forth the refusal of the lower 
Court to issue summonses aa a ground of objection »n the memorandum of appeal (a Ipo) 
If the appeiJato Court Rnds that the refusal ias tajanausli affected the decisron of the 
case it may set aside the decree, and direct the loiref Court to issue the summonses , but 
if It finds that the refusal baa not t&junoualj affected the decision it should not interfere 
With the decree (f) fsee p 90} 

Form of summons to witnesses —See Schedule I, App B, No 13 


2. [s. ifiO] (J) TJic party applying for a summons 
rt n«8otwitrf«»tobe bcfore the summons fs granted and 

p« a'Kto* Oicirt'ou arrtjtos within a period to be iixed, pay into Court 

lor luiJiosoEi . * rt ^ j. iV 

such a sum of money as appears to the 
Court to be sufbcient to defray tbo tratelhng and other 
e\penses of the person summoned in passing to and from tbo 
Court in which he is required to attend, and for ono day’s 
attendance 

(2) In determining the amount pa} able under this rule 

the Court may, m the case of any person 
summoned to gne evidence as an expert, 
allon reasonable remuneration for the time occupied both in 
giving evidence and m performing any work of an expert 
character necessary for the case 

(3) AMiero the Court is subordinate to a High Court, 

regard shall bo had, m fixing the scale of 
«C8{ SHcli expen*?cs, to any rules made m that 

behalf 


5ni)Ij rule (J) ii now 

Chartered High Courts —ThM mla dace not aj ply to CJanrteml High tt>urts 

in the csertigc of their ordinary or Mtraotdinaty onglnnl ciTil junsdiction [O -19 r 3 

cl (3) ) 

TravelUog and other expenses — v witness u MititW unter this nii« 

to tni veiling cspcnscs and other c*pcn«c» t)( » BiRiiiAr nature, hut ho fs not entd/wJ tu 
nmj.envition for )o« of time («) The Tight to Wnm trait Ilmfc c'li'* nsca )4 not 


I rffainjn't V \alaml<i {IWlj) Vtd 
JSt>f<raiv iVUtlSSil ISAIi 





SUMAIOXING OF WITNESSES. 


C49 


mcrcl) licoause tlio witno«s <h<l not apl'ly for tlictn l>cforc giviiiR Im cm Icnce Tho C 
reason n that a wifncos is cntitIcU to ilcmand his trascJliiig cTjx-nsos at nnj time even f 
after he has piren his cM'fenro (a) If a Witness »s summoned 1*3 the jdaintilT, ho is 
cntitleit to claim his travelling expensea from tho plaintifT, though he has not been 
cxammeil b3 the plaintiff, but is examineil bj the dcfemhnt os his witness (0) S;o 
also the undcrmcntioncsl case (p) 

Remedy of witness If travelling expenses not paid.— Tho only remedy 
{s br an application to the Court that hcani the ca«c , no se|viratc suit will lie to recover 
»uch expenses (g) 

Default on part of process server. — Where a plnmtiff pa3s into Court the 
process fee and the csjicnscs of his witnesses, but the summons is not served owing to 
default on the ivirt of the process server, it is illegal to dismiss his suit for want of proof 
In the absence of the witnesses (r) 


3, [ S. 161.] The sum so paid into Court shall be ten- 
dered to the person summoned, at the 
let of txpcnws to tune of serving the summons, if it can be 
served personally. 


4 . [ S, 162.] ( 1 ) ‘Where it appears to the Court or to 
such officer as it appoints m this behalf 
that the sum paid into Court is not suffi- 
cient to cover such expenses or reasonable 
remuneration, the Court may direct such furtlicr sum to bo 
paid to the person summoned as appears to bo necessary on 
that account, and, m case of default in paj-ment, may order 
such sum to bo levied by attachment and sale of the mov’able 
property of the p.artj obtaining the summons , or the Court 
may discharge the person summoned without requiring him 
to giv'e evidence , or may both order such levy and discharge 
such person as aforesaid 


( 2 ) Where it is necessary to detain the person summoned 
Lxrcnscs of witnes.e, fot u longCF pcriod than OBC duj , tlic Court 
.ictaiMd’ more ttan one may, from timc to timc, order the party at 
whose instance lie was summoned to pay 
into Court such sum as is sufficient to defray the expenses 
of Ins detention for such further period, and, in default of 
such deposit being made, may order sucli sum to be lev icd 
by attachment and sale of the movable propertv of such 
party , or the Court may discharge tiie per'^on summoned 
without requiring him to give evidence, or mav both ordtr 
such levy and dischaige such person as aforesaid 

(nl Jyinion t €Hd ^iedJemmmn Itimk <•! /> v llnrruh < /•unJf'r i \V J., 

^ l/a*OTN«/<l<'0>4 JV m eii 11 1 « 


(0) 61 

(;>) IffrrrtifT «<i i~ir fTo/(l9,J) 3S l»l I i 
119 T6 I t SiS 
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0,16, SsIb Of movable property •~Under tlua rul?, if the expenses are not tjeposiled 

rr, 4-9 movable property of the defeufting party may he attached aad eoU but not 

his jtntaovabJc property (e) 

5, [S. IG3] Every summons for the attendance of a 

rw. p,™ ..d to evidence or to produce a 

document ahall specify the time and place 
at ■which he is required to attend, and also 
whether his attendance is required for the purpose of gmng 
evidence or to produce a document, or for both purposes, and 
any parbcular document, ■^vhlch the person summoned is 
called on to produce, shall be described m the summons mth 
reasonable accuracy 

Where hearing postponed — Whta s attends Coart Jn pjjysuajjfe ef a 

summons on the day fipecjged m tho summons bat the oase u not reached on that day, 
it is not nece*g4ty to issue a fresh tsvmmom He Deed only l>e warned that his attendance 
wiU be required on the day to lehicb the hearing may be postponed (/) 

6, [S. 164] Any person may be summoned to pro 

duce a document without being summoned 
to givo evidence, and any person sum 
monod merely to produce a document shall 
be deemed to have complied tvith the summons if he causes 
such dociimoat to bo produced instead of attendmg personally 
to produce the same 

7, [S, 165] Any person prc'^ent m Court may be 
n„rrt<,requ.rryc»on. requiTcd by the Court to give evidence or 

to produce any document then and there 
floninifDt jj^ jjig possession or power 

8, [S. 166.] Every summons imdcr this Order shall 

bo served as nearly ns maj be in the same 
Summons how icnvd jjjaimcr 05 a summoDs to a defendant, 
and the rules in Order Y as to proof of science shill apply 
in. the case of all gumitionscs served under this rule 

9, [S. IG7.] Service shall in all cases be made a suffi 

cient time before the time specified m tlio 
Time .cr>iDg nimroon. gy^j^^jons for tlic nttcndaiicc of tlie perwn 
summoned, to allow him a reasonable time for prcpirstion 
and for travelling to the place at which his attendance is 
required ^ 

(.» J/J IfaruAv C W V I (1) v ChnieAifflimaifya 
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10. [s I6S.] (1) ^Vlicro A person to whom a summons 

has been issued either to attend to gi\o ^ 
cMdcnce or to produce a document fails 
wmmoM attend or to produce the document 

in compliance with such summons the Court shall, if the 
certificate of the ser\ing officer has not been \erified by 
affidaMt and ma}, if it has been so \crified, examine the 
servnng officer on oath or cause him to be so examined by 
another Court touching the service or non service of the 
summons 

(2) AMicro the Court sees reason to beheve that such 
evadence or production is material, and that such person has, 
without lawful excuse, failed to attend or to produce the 
document in compbance with such summons or has inten 
tionally av oided servace, it may issue a proclamation reqmrmg 
him to attend to give evidence or to produce the document at 
a time and place to bo named therein , and a copy of sneh 
proclamation shall be affixed on the outer door or other con 
spieuous part of the house in which he ordinanly resides 

(3) In heu of or at tlie time of issuing such proclamation 
or at anj time afterwards the Court may m its discretion 
issue a warrant cither with or without bail for the arrest 
of such person and maj make an order for the attaclimont 
of his property to such amount as it thinks fit not exceeding 
the amount ol the costs of attachment and of any fine winch 
ma) be imposed under rule 12 

Provided that no Court of Small Causes shall makf* an 
order for the attachment of immovable property 

Evidence Act S 69 — Before d spens ng with the evidence of an atteatf i v- tin* 
vindcT eec 69 of the Evidence Act the Court must see that all ptocmiim-b w id r * i 
rules ('*) and (3) hai e been exhausted (ii) 

Appeal — Anappoalliosfroman order under th srulefortheatta i iiu /j 
10 43 r I cl (g)] 

11. [S lC9]’\\'herc at nny i,- 
attachment of his protx 1 hur 
appears and satisfies tin )>■* 

(a) that he did not without lavfnj i j 
compl) with the summons or } 
service and 


(«) ^lUfC Ska^d 1 iJuknmmaJQum{l9 4) 7 i , 
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(b) where he has failed to attend at the time and place 
named in a proclamation issued under the last 
preceding pile, that he had no notice of such pro- 
clamation in time to attend, 

the Court shall direct that the property he released from 
attachment, and shall make such order as to the costs of the 
attachment as it thinks fit. 


12« [s. 170.] The Court may, where such person does not 
appear, or appears but fails so to satisfy 
to aitprar »)tDe« fniii. Courts impose upon him such fine not 
exceeding five hundred rupees as it thinks 
fit, having regard to bis condition in life and all the circum- 
stances of the case, and may order his property, or any part 
thereof, to be attached and sold or, if already attached under 
nile 10, to be sold for the purpose of satisfying all costs of such 
attachment, together rvith the amount of the said fine, if any : 

Provided that, if the person wliose attendance is required 
pays into Court the costs and fine afoTe3a2d, tho Court sJiaJJ 
order the property to be released from attachment. 

Scope 01 tbe role, R n arp*>^ where the person eeneU appears 

asd satisfies the Court as to his lailare to appear The pre=(y:t rule applies to tie case 
whprelbe person dops not appear or appears but tails so to -latisty the Court {if). 

Imposition of floe — Xeitber tie issue of a proclamation nor an order for attach- 
ment under r 10 aboro is n condition j»re«>dent to the imposition of a fine under this 
rule {u) 

Order releasing properly from attachment — in a case under the Code of 
1S83 the Court accepted the fine and costs e^cn alter sale of the property attached and 
refused to conhnnthe sale as tho pnee rcali'vd was absurdly low Tic auction purelw»cr 

* ' ' ’ •• e .t » . / . Ifasinulsr 

• • ... ulel3oftii3 

• ■ 1 as a decree- 

boltJcr), r 90 and r 92 

Contempt procectungs—ln the ca»e ol a proceeding before a Chartered High 
Court, the flffouiting witnc'^mij also be proceeded agimst for contempt (y) 


13. fiVe/c.j The provisions ivith regard to the atfach- 

ment and fitilc of property in tlie cxecti- 

tion of a dctrcc shall, so far as the}' arc 
applicable, be deemed to apply to .any nttacliment and sain 
under tins Order as if the person whose property is so attached 
vere a judgment-debtor. 


/r) Jia'f/t J-rntaJ V TrJ iff* (1010)33 AU eS 
f») UnAtitt V hiif-hnprtor flttS'D * 
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14. [S. 171.] Subject to the proMsions of this Code 

as to attendance and appearance and to n' 

Court tn»y of Iti own , r t 

#coord •utnmon M wiincHM any laM' for the time being in lorcc, where 
itrweett to luit Court at any time tliinks it necessary 

to examine any person other than a party to the suit and 
not called as a witness by a party to the suit, the Court may, 
of its oMii motion, cause such person to be summoned as a 
witness to gi\ e eMdence, or to produce any document in his 
possession, on a day to be appointed, and may examine him 
as a Mitness or require him to produce such document. 

15. [S. 172.] Subject as last aforesaid, whoever is 

summoned to qppear and gi\c e\udence in 
monV to end*en« or a suit sliall attcnd at the time and place 

produce document . r* i, > ^ 

named in the summons for that purpose, 
and Mhoe\er is summoned to produce a document shall either 
attend to produce it, or cause it to be produced, at such 
time and place 

16. [S. 173,] (1) A person so summoned and attend- 

ing shall, unless the Court otherwise directs, 
When they m»y d«p«rt attend at cacU hearing until the suit has 
been disposed of 

(2) On the application of either party and the payment 
through the Court of all necessary expenses (if any), the Court 
may reqmre any person so summoned and attending to furnish 
security to attend at the next or any other hearing or until 
the suit is disposed of and, m default of his furnishing such 
security, may order him to be detained in the cml prison 

Sub rule (2) — Thw sub rule ts new 

17 [Ss. 174 175] The provisions of rules 10 to 13 
shall, so far as they are apphcable, be 
t^An.uc»tion of rule. 10 (jeemcd to apply to any person who ha\ung 
attended in compliance vith a summons 
departs, vuthout lawful excuse, in cont^a^ ention of rule I G 

18. [S. 174, 5th psrn.] Where any person arrested 
under a warrant is brought before tlie Court 
in custody and cannot, ow mg to the absence 

mSt!" produce docu pirtlCS OF 311} of tllCm, gl\ C tllC 

CMdence or produce the document which 
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(b) wbere }ic has failed to attend at the time and place 
named in a proclamation issued under the last 
preceding rulo, that he had no notice of such pro- 
clamation in time to attend, 

the Court shall direct that the property be released from 
attachment, and shall make such order as to the costs of the 
attachment as it thinks fit. 


12« [s. no.] The Court may, where such person does not 
appear, or appears but fails so to satisfy 
the Court, impose upon liim such fine not 
exceeding five hundred rupees as it thinks 
fit, having regard to his condition in life and all the cirenm- 
*stanccs of the case, and may order his property, or any part 
thereof, to bo attached and sold or, if already attached under 
rule 10, to be sold for the purpose of satisfying all costs of such 
attachment, together with the amount of the said fine, if any : 

Provided that, if the person whose attendance is required 

n '8 into Court the costs and fine aforesaid, the Court shall 
er the property to be released from attachment. 

Scope of Ibe rule. R 11 appW* to the case »here the person eenei appears 

and satisfies the Court as to his failure to n|ipcar The present- rule applies to the case 
where the person does not app< a t ^'^^PP^*’* fsiU so to satiafp the Court (i). 

Imposition of fine — Neither the issue of a protlaraolion nor an order fop attach 
ment under p 10 shore is a condition precedent to the jiaposjlion of a fine under this 
rule (ic) 

Order releasiag property from attacbinenx. — In a case under the Co<ie of 
1882 the Court accepted the fine and costs eien after sale of the property attached and 
refused to confirm the sale as tbo pnee realised was absurdly Ion The auction purchaser 



holder), r 90 and r 92 

Contempt proceedlo^s — the case of a proceeding before a Chartered JJjgh 
Court, the defaulting witness may also be i»roc*<ded against for contempt (y) 


13, The provisions with regard to the attacli- 

. . , ment and sale of property m the execu- 

JloiJc of atlacMicnt , » , ■?*,, .} 

tion. 01 a decree shall, so far as they arc 
appbcable, be deemed to apply to any attachment and sale 
under this Order as if the person whose property is so attached 
were a judgment-debtor. 

(vl See Sib Eu-Wifi V -Slalrlism) l (x) ArfcirrOOTjs rrf 33 AU 6d, 
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14. [S. 171.] Subject to the pro\nsions of this Code ' 

ns to attendance and appearance and to ^ 
Mcort^ommonMwitncsIS niiy law foT tlic tiino bcin^ m force, wliere 
itringcM to suit Couit at anj” time thinks it necessary 

to examine any person other than a party to the suit and 
not called as a witne^^s by a party to the suit, the Court may, 
of its oMii motion, cause such person to be summoned as a 
witness to give e\adencc, or to produce any document in his 
possession, on a day to be appointed, and may examine him 
as a fatness or require him to produce such document. 

15. [S. 172,] Subject as last aforesaid, whoever is 

summoned to i^ppcar and give evidence m 
moMi to or a suit sliall uttcnd at the time and place 

named in the summons for that purpose, 
and whoc^er is summoned to produce a document shall either 
attend to produce it, or cause it to be produced, at such 
time and place 

16. [S. 173.] (I) A person so summoned and attend 

mg shall, unless the Court otherwise directs, 

tiiey mtj 4«p4rt attend at each hearing until the suit has 
been disposed of 

(2) On the application of cither party and the payment 
through the Court of all necessary expenses (if anj), the Court 
may require any person so summoned and attending to furnish 
security to attend at the next or anj other hearing or until 
the suit IS disposed of and, in default of liis furnishing such 
security, may order him to be detained m tlie cimI prison 

Sul) rule 12) — This sub role » jww 

17 [Ss. 174-175.] The proMsions of rules 10 to 13 
shall, so far as they arc applicable, be 
^^AppucatioD oi rules 10 (jgenicd to applj to any person who lia\ing 
attended in compliance with a summons 
departs, inthout lawful excuse, in contra\ cntion of rule 10 

18. [S. 174, 5th para] Where an} person arrested 
under a warrant is brought before the Court 
spprchfiHlDl rsnnot pi •* in custody and cannot, owing to the absence 
rroouc doro or ail)* of them, gi\e the 

cMdence or produce the document which 
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O* he has been summoned to gne or produce, the Court nia} 

XT. 18'21 require him to gi\e reasonable bail or other security for }u 5 
appearance at such time and place as it thinks fit, and, on 
such bail or security being guen, may release him, and, m 
default of his giving such bad or securit}’, ma}’ order him to 
be detained m the ci\il prison 

l«o wltncM to be ordered 19 . [s. !76.] No one shall be ordered 
resident irithln certain to attend in person to give evidence unless 
he rcsidcs- 

(a) vvnthin the local limits of the Court’s ordinary 
original jumdiction, or 

(b) without such limits but at a place less than fifty 
or (where there is railway or steamer commimi 
cation or other established public conveyance 
for five sixths of the distance between the place 
where he resides and the place where the Court 
IS situate) less than two hundred miles distance 
from the Court house 

See O 26 r 4 

20. [S, 177.] ^Mxe^e any party to a suit present in 

Court refuses, without lawful excuse, 
coDMqucoce o( rciu*»i of wlicn rcquiTcd by the Court, to giv e evn 
c?ne5on?y*cowt dcHco OF to produce any document then 

and there in his possession or power, the Court may pro- 
nounce judgment against him or make such order in relation 
to the suit as it thinks fit 

Appeal — An appeal Les from an order under this rule pronouncing judgment 
against a party [O 43 r 1 cl (b)] 

21. [S» 178.] WJicre any party to a suit is required 

Rules as to witne..cs to ^ oT to pzodiiGe s dociiiiseiii, 

apply to part ea summoned pPOVTSIOnS US tO WltoeSSeS shall apply 

to him so far as they are apphcable 

Duty of suitors to give evidence on their own behalf — la. Lai Kunuar y 
Chiranji Lai (*) their Lordships of the Pnvy Council Bcvercly condemned the practice 
followed in some parts of India of advocates omitting to call their own client as a wit 
ness in the hope of forcing their opptments to call him as their witness m order that they 
themselves may have the opportunity of cross examining their own client when called 
by the other side Referring to this practice their Lordships said It is a vicious 
practice unworthy of a high toned Or repntahlo system of advocacy It must embar 
rass and perplex judicial mvesfigafioa and, tt ts to be feared too often enables fraud 

falsehood or chicane to baffle justice 

(1) (1909) 33 AD IM 103-109 371 A 1 4 3 SIC 519 
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ORDER XVII 

Adjournments^ 

1 . [S. 156.] (1) The Court inn}', if sufficient cause is 
at any stage of the suit grant time 
COTrt m.y r»«it tim* to tlio partics or to any of them, and may 
»D<i idjoum hMriog. from timc to time adjourn the liearing 
of the suit. 

(2) In every such case tlic Court shall fix a day for the 
further hearing of the suit, and may malce 
c«t* of •djoon.mfnt ordcr OS it thinks fit with respect to 

the costs occasioned by the adjournment : 

Pro\'ided that, when the hearing of evidence has once 
begun, the hearing of the suit shall be continued from day 
to day until all the witnesses in attendance have been examin- 
ed, unless the Court finds the adjournment of the hearing 
beyond the following day to be necessary for reasons to bo 
recorded. 

May adjoom.— This rule gi\ es s dtscretion to the Court to grant time to the parties 
and to adjourn the hearing of a suit. On the one band, no adjournment should bo granted 
if DO sufDcScnt cause is shown {a) On the other band, the Court should not refuse an 
adjournment if sufficient eauae is shown (b) Uliat is sufficient cause is a question of 
{act m each case 

Faymeat of costs as a condition precedent.— -d sues B for danuiges. At the 
beanng of the suit B applies for an adjournment The hcanng is adjourned on the 
terms that B should pay Rs 50 to A for costs before the nett hearing, and that if he 
fads to do so, his defence would be struck oS and the suit would be proceeded with ex 
parte. B fads to pay the coats The Court may proceed with the suit ex parte (c) But 
the Court cannot do so if the payment of costs was not a condition precedent to the 
beanng of B'e case (d) 

Pauper suit. — The Rangoon liigh Court has held that payment of costs by the 
plaintifi may be made a condition precedent to his being granted an adjournment 
although beisBuuiginfoima paupens(e) 

2. [s. 157.] VTiere, on any day to which the hearing 
of the suit is adjourned, the parties or any 
toVp'^M “on !uy fl«d of them fail to appear, the Court may pro- 
ceed to dispose of the suit in one of the 
modes directed in that belialf by Order IX or make such 
other order as it thinks fit. 


nang s«}, ( SS) A R 300 


5 o 



09G 


THE ITRST SCHECTn.E. 


2 Distinction between o 9 snd 0 17 •~‘nia provision? of O 9 bj lhfra«el res do not 
oprly to a case m which th« plamtjff or dcf««lant has already apprircd but bis failed to 
appear at an adjourned heantiR of flip «jjt I or aueh a case the proccduie is JaiJ down 
in 0 17 wbicii deals trith nc}joummmt9(/} 

"One or the inodes directed by Order IX"— The effect o' tins rule w to 
animditc the procedure in cases ithcfc them in default of appearance at an adjairned 
fteanng wjth that in cases where there n such default at the fnl heann" The result 
13 that though a jwrty loay b»ae app^red at tlic first heating hut fails to appear at an 


mjjIli lias juio anil U y, r 9, lor an order to set the dismissal a«i<1e f?) r and if 
the de/endan/failstoappearat ariadjoumcil hearing the Court may pass an ex parte decree 
under this rule and 0 9, r f ’ ' 

thi? rule and 0 9, r J3. fora 
the bearing, the Court may i 

r 3, and the plaintiff tn^y tfaeii> if ao adn^vd, eitfter bring a fresh suit, or apply for an 
onlcrtosetthedisQiissalsstdouttd'Crthisruleand 0 9,r 4(f) 

After a decree has been passed, the Court baa no jurisdiction to dienJi't the suit 
undei till? rule and O 0,f 8, for plaintiff s default ThniahccouneoneBStlcfrcebasbeea 
m^do in a suit the suit cannot be dismissed unless fie decree is res cP*ed no appeal (j ) 

May proceed under 0 9 or make soch other order as It thinks fit—lbe High 

C met of Bombay fws held that srbere the plaintiff has made a case which, if uncontra 
dieted, should entitle him to a decree, but dfwsnot appear at anadjournedhrarinff, the 
Court ahould not dismiss the suit under this rule end O 0, t S, but should decide the tase 
oa the merits The reason given is that 0 &, r 8 docs not apply where tlie plaintiff has 
ttMie oul a case w)iich il tmeentraiicted, would entitle him to the tclwt clauned <1) Oa 
the other hand, the Allahahod High Court has held that the words "or male such other 
Older ai It thinlj fit donot empower tho Court (©dispose of the suit on nenfs, but 
OBij to grant * further adjourameat and if the Court docs not atljoum the heating, it 
should proceed underthisruIeandO P.thatistosay.dMioisstheRntimdcrO 9,r 8 ifthc 
plaintiff does not appear and pies an ex parte decree under 0 9, r B, if the defendant does 
not appear (I) In Calcutta it has been held that where there are no metenals on the 
record the Court should proceed onderr Zabove.hwh if there aro niatonals on the record 
the Court ought to proceed under rule 3 (m' It has been held in some eases that if 
the Court refuses a further adjoumment and dismisses the suit if thepbintiff docs not 
appear, or passes an ex pactedcieeifthedefetidant does not appear, but omits to state 
lyhethcf ikff Older was m ide under tbw rule or r 3 fwloir, the order must bo taien to 
ha\e Iwen made under this rule (»), uuJesvit clearly aj pears from the proceedings tlist 

</> L'lOlniln V Jvbon 11914 } 4 t Cat 05 « S 3 

X c Tea 

(9) HjoU 3 SAtrman. (1877> 1 3t»d "ST 




([) Jltcar V artAown'si (lS87) 10 Jlsd 2^ 

(/> ZtfMmt ^ arsis V //n/ alas t (19'4) Si 1 A 
3 1 4 lit Q1 8L 1 < '“4? < 4} AlC 
108 Sriramuti V ‘Irwosi /* (19SJ} 60 


siaa 310 UOl «3 3’4 <S3l a ai oa 
(t) AwroWa-v Covi/appa (1003) 7 Vom Lit 
,.<51 
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thrri? hn Ji^n « on tfic tnrnt«(o) If a «H|t u (k<'rml p* pirtc under tin* 

rule the tV'fcndsnt in»j* to »et*«jde Iho demc under 0 0, r 13 (ol) 

Tliere «’ori not reein to lx* 4rn doqtt tint <(efAUlt of Aplx-irnnce bff rt lioinng in R 
ea»e of penml « Ijoumnicnt diMininndiefl from ar ad/t mifnmt grnntcd iin lor r 3 
to entt fe a p*rt\ to jx^rform am act ncee«Mf\ to thr f jrtl cr pro-rc*i of jJ/* auif, h 
witlun tin* ndranj not under f t rolh^t ifthejUintifl cl jc^noi appear flic Court mn} 
di«ini” the ruit un ler ihia rule and O P r ft »nd if the tlefen fant c}oe« not appear |t 
mat {KIM an ex iwrfe decree cm ler thia iulean<| O P.r l*(p) 

"Adjoorned bearing — ^t ha» l■een lell it the llich Court of Calcutta (fiat 
the «onl A l;oumed in thi« rule nferx to an adjoumnicnt Vjnn Ifie api>lir-alinii of 
poTtif^ granted iin Icr r 1 an 1 ijOt an Adjournment nece««if8frd f t the niles of the Court 
relating to the regulation of ita o*in I uMne«A (7) 

“Tall to appear — Secnot-oatoO 0, r 9, Ajjicarincc’ 

Non appearance on day fixed for Judgment — A amt cannot he dumused for 
non-appearance of iwrtics on the dav fixed fordclirerj of judgment (r) 

Remedy — '‘Ve notes to the next rule under the 1 ead ‘ IlcnKHl^ 

3 . [S. 15 S,] ^^llcrc any party to a smfc to tshom time 
lias been ^ranter) Jhf)s to ptoduco his en- 
,M«Tui.j?nV Sthw^pfrtV or to cause t}ie attendance of Iiis 

rsus 10 pf'dure *TiJ»n«» \\ itnossos, or to perfonii any other net 
iicccssarj* to the further progress of the 
suit, for which time 1 ms been aJloacd, the Court miy. notwtli- 
standing sucli default proceed to decide the suit forthuatli 

Scope of the rale —Tlie j nTi»ions of this rule do not oppli unless— 

(1) the hearing H adjoiiniod a /<7 party to the suit as distinguished 

front ail adjournment h> the Court of il> o ca motio i (s) 

(JJ the hearing is adjourned on the ai | lieation of the pttrt> irAo aul nqutnlh pialtt 
thu (/) 

(3] the adjournment is gmsted to enshte th» partj to prcxluce bis evidence or to 
cause the attendance of his mtitcsses or to perform an> other act tieceaaory to thefurtftr 
proffrtff of the eail and 

(4) the part> foile to perform 4n> of the acts for which the adjournment was 
granted nithin the time allowed b\ the Cou/t 

* Any Other act — -l 8 Ue« B to rcroier po«xev<ion of certain lands D contend* 


missioncr s fee is an act nwe»,a»3 to (he further progress of the suit withjn the meaning 
of this rule (ul 


Procedare to be followed onder this rule— Rule 2 applies to cases where 
the heanng Is adjourned to mailer for tchoi purpose and the I^rties or an^ of tiem 
/ail to oppea* at the a ijourned beanog Tie (resent rule is dirroted to a aso where tl 


(0) 

(ol| 

•n 


UuS'ininn/T Ch that Hatto {\9i9) 
tut h 3 -I 5 I C 90 
JtiindaiVKiarx 1 Pramalnni’t^art (lV3V 
eocal 1331 ^31) tc Ifl 


(f' 


(r) harav TVla (19-7)9 Lai L 3 
4 I " 7 ) 4 1 

re) ttnrrr v sAaffivi Chum (IS ) li 
LnututUi X 09 (1914) 41 ( 


7» lOil C 
W I 343 


(19 S) 6 Kan? 3 3 ( ■•) 

3 Ua ■.) i 


* V l/fllowed (1»9 ) 

f I %rat^3 app^ * (. h niu 
I i(ad 4 3 '' e TuUhi I 

am (IV S> -3 411 L / 313 
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THE FIHST SCHEDULE. 


0. 17, r. 3 ^c«'^ngi3atIjQumedatll3Binatsnc«of»iiarty/<jr«o?7)f c*necro/AiTo/rtejTttrj»jM sptojitd 

in the rule, and the party /aife to per/arm. Iht $pfctfied act or ael^ for which the adjonm 
merit was granted within the time allowed by the Court (p) la such a caie, the nj?e 
says, “ the Court fnoy, notwilhslanding eoeh default, procml to deetde the sort forth 
With *’ These words do not mean that the Court may dismiss the suit if the plafntilf 
js iti default, or pass a decree iigjunst the defendant if the defendant is in de/auJt (le) 
IVbat they mean ts that thg Court faay/urtier adjeurn (ho bearing, or si may, without 
granting any further adjoamiaent, p»w«d fo iry tf-t autl and take such evidence as may 
be tendered by tlie parties and deeido tho suit on the merits {x) Thus where an adjourn 
ment la granted to tho phinhfl to amend the plaint, but f ho plaintiff fads to amend the 
plaint, and the Court refuses a further Adjournment, tbo Court should not dismiss the 
suit for default but decide %t oa the mersla (y) The word “ forthwith ” means “ without 
granting any further sdjoummeTit ’*feontrast the wonla “ at once pronoiincr yiu/juaewf” 
in 0 16, r 4] t\hero the adjournment la not for the purpose of performing any act 
neecssarj to the further progrcaa of the euit, in other words, it is a general adjouniraent, 
default of Appearance at the adjourned hcanng comes within r S above and not tutder 
this rule (?) 

Remedy.-'-'M’hefe a «ni( IS disposed of under the first part of r 2 above, jt is open 
to the party aggnered by the order to proceed under 0 9, r 0, or 0 9,t 12, as the case 
may be , see notes to f 5 above, "One of the asodea directed by Order 9” But whf» 
a ca*e IS decided under the present rule, the decision amounts to a decree, aud the remedy 
of the party aggrieved is by way of appeal (o) or by way of review (6) As to wbat 
points may b« taken m appeal and what in renew, sec the undermentioned case (e) 

Case where default under this role Js coupled wan dcfanlt of appear 
ance under rme 2 -—If the heanns of a *uit is adjourned on (he application of the 
plantiff to enable him to produce ««df«ce or to perform any other act as mentioned in 
this rule, and the pUintiS does Kd appear at the adjeurjieti hesnns, should the Court 
proceed under this rule or under nilo 2 1 The High Court of Jfadras hss held that the 
Court should f« such a cace proceed under r 2 and dismiss the suit/or defauU so that the 
plaintiff may hare an opportunity to apply under 0 &, r 0, to set aside the dismissal (d) 
Tbs High Court of Bombay has held th»t the C5ourt should proceed under role 2 and dismiss 
the suit for default (e), unless the evideiwc has been closed in which case it should proceed 
under role 3 and deal with the euit on th« m-nts ff) The Ifjgh Court of Lahore has 
held that if there are no sufficient matemls on the record the Court should proceed under 
r 2 above (?), but if there are sufficient mafenah ft should proceed to decide the suit 
under this rule f A) Jn AUababad the balanc* of authority seems to be in favour of the 
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EXAMINATION OF WITNESSES. 


Gsn 

^ K-w thAl the Court jhoulit riwee^l under r 2 nnd not under thii rule (•) The Tatna 
Hiffh Court hasheldthal thia rule does not appt^ nnJeo the hearing has commencc<l(j) 
The High Court of Calcutta has held that In onlet to apply the procedure of rule 3 two 
elements mu«t l>c present, ns (I) theadjoummeut must ha\c l>een at the instance of the 
party and (2) there must be matenalson the iwon! for the Court to deal with the suit, 
and that the preaenee of the one element without the other does not justify the application 
of rule 3 (I) 

“ To wbom lime baa been granted ” — M here a party has paid the process fco 
for BUtnrannmg witncs'ca, but the witneasea arc not served, and the Court adjourns 
the hearing lo ettabU tit off'cer In ttrrt iht tttmmnMts, the adjournment docs not amount 
to granting of time within the memingof this rule and the rule does not apply (f) 

Execution proceedings — ^The provisions of this Order do not apply to execution 
proceedings (m) 


ORDER XVIII. 


Hearing of the Suit and Examination of 


1, [S, 179, Expln,] The plaintiff has tho right to 
begin unless the defendant admits tho 
* “ facts alleged by tho plaintiff and contends 

that either in point of law or on some additional facts alleged 
by the defendant, the plaintiff is not entitled to any part of 
the relief Mhicli he seeks, m winch case tho defendant has 
tho right to begin 

Right to begin — The right to begm is to be determined by the rules of evidence 
As a general rule the party on whom the burden of proof rests should begin 
Sections 101 114 of the Indian Evidence Act 1 of 1872 deal with burden of proof 
Section 102 of tho Act provides that the burden of proof lies on that party who would 
fail if no evidence at all were given on either side Thus if A sues B for the recovery of 
a piece of land of which B is in i>ossession, the burden of proof lies on A, for if no 
evidence were given on either side, B would be entitled to retain his possession 


“ Unless the defendant admits the facts alleged by tbe plalntlfT.”— 

“Facts” mean 'oil material facts ’ Thus where a defendant admits only some of 
the facts alleged by the plaintiff, it does not give him the right to begin (nj 

' Prelimmary issue raised by defendant that suit does not he "—Where the 
defendant raises a prchimoary issue that tho suit is barred as res judieala , the 
defendant has tho right to begin (o) 


“ Preliminary issue raised by respondent that appeal does not le — In such a 
case, according to tbe Rombay High Conrt. the appellant has the ngh to begin The 
decision was put on the ground of establiabed practice in tbe Bombay High Court (p) 


(•) 


U) 


Cantih Lei t Debt Vat (102$) 47 All 140 
140 8$ I C 470 ( .$) A A SC7 Pam 
Aiibtn V ram /Ibarote (1925) 47 \U 
181 185 85 I C 27 ( 25) A A ia> Dot 
•e« JIadam v AslAu (1903) .5 Ail 194 
Oavra rttiT CAatila (19U) 34 AU 123 
12 I C eo3 

J/aAa»if /‘rated v Sbrodayal (1928) 7 r»l 
.Sfl.lOTl C 821,(2i)A !■ 107 


(i) Vnjendrav /romalAa (1933) 37 C W N 
DCS 144 I C 40. ( 33) A C 412 
(i) l/eret /tat v Varjin (1915) PunJ 


<n) ArAoff T /-rrm CAund (18S0) 7 C L. B 274 
(•) /elmabaiT Aitbabai (tfSS) IS Vom 451 
(P) Jenempv i/tteuyt (1884) 8 horn 287. SS9 
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THE FIRST SCHEDULE 


O.IB, 

Tr.2-4 


2. [S. i7% l8t paro,, S, |g0, 1st and 2nd para*.] (1) On 

the day fixed for the hearing of the suit 
or on any other day to which the hear- 
ing js adjourned, the party ha\ing the 
riglit to hegm shall state his case and produce his evidence 
m support of the issues -winch he is hound to pro^c 

{2} The other party shall then state his case and produce 
his evidence (if any) and may then address tlie Court generally 
on the vhole case. 

(3) The party beginning may then reply generally on the 
whole case 

The other party shall then state his case — ^tvhere there are tn-o sets of 
delcneant*! anO their intercstB are practically the eamr, the rule js that after tho plainhB 
has '•laseU his case both the Uefendants shonW atate their co«e before any endence 
« given by either UefenJant (y) 

Some of the defendants sopportlnff pialntlfig case -~\\Tiere there aw 
Bsveral tlefendanti and wroe of them support the plaintiffs cane the rule w that the 
plaintiff and such of the defendants as eupiwt b»» caw, nhoJJ> or in part must 
addrees the Court and call their ewdeme in the first place and then the other party 
that M the other defendants, should addiess th« Oaurl and call their evidence (r) 

Hearlnff of argaaients —If « » case ^^llc^e a party, having au opportunity of 
iddreistng the Ci urt does not do uo the judgment cannot be set aside because it was 
delivered « ithcut heating aeguroeots (a) 

3. [S. 180, 3 rd parti.] Wliere there are several issues, 

the burden of proving some of which 
i^Evidenre ^jiere levCTjj jjgs OH the othcr party, the party begin- 
lung may, at his option, eitlier produce 
his eMdence on those issues or reserve it by way of answer 
to tlie evidence produced by the other party, and, in the 
latter case, the party beginning naay produce e\udcnce on 
those is'.ues after the other party has produced all his evidence, 
and the other party may then reply specially on the evidence 
so produced by the party beginiung , but the party beginning 
will then he entitled to reply generally on the wiiole case 


4. [S. 181.] The evidence of the witnesses in attend 
anoe shall he taten orally la open Coifft m 
‘Court tjjg presence and under the personal dircc 

tion and supcrmtcndenco of tlio Judge 

;« ziui.Awa (taa ) 23 Cal s- I W 

iJgjt B it \ ialfan J/aian •'ti iCAan (1008) j 1 ® ( ~U A Z. J07 

i, IVoro £J9 I 



KXAMINATIOX OF WITNESSES. 


COl 


Evidence of witnesses. — It is th«* dntj nt the Judpe to exnmino c%ci 
sntness tendered, unless it appenr* clenris that the object of giimmoning a Inrgc nunibi 
of tntneg«e8 is to oi>«tnict or dcl\i jnstieo (I) It is rot riglit for the Judge to selc< 
a certMn nwmi'er of « itnes«e« and »end a«aji the re*t, hecati«c he thinks that thej woul 
only proa-e the same facts M tho«e airead) deposed to («), or because he is satisfied o 
the evidence atreadj recorded (•) If he does so, the Appellate Court maj reman 
the ease with a direction to him to take the eaidcneo of the witnesses tendered bj tl 
party, but not examined li\ the Judge (tr). 

Evidence shall be taken “in open Coart.*’— Ai to the examination c 
witnes.ses " on commission/’ fee Order 20 below 

5. [S. 182.] In cases m which an appeal is allowct 
the evidence of each witnes't shall b 
lauTin aV^iabie’Mirt takcH dowH 111 wTiting, in the langiiag 
of the Court, by or in the presence ant 
under the personal direction and superintendence of the Judge 
not ordinarily m the form of question and answ'er, but in tlia 
of a narrative, and, when completed, shall be read over ii 
the presence of the Judge and of the witness, and the Judg 
shall, if neccssar)', correct the same, and shall sign it. 

Chartered High Courts.— This rule does not apply to Chartered High Court 
in the exercise of tiicir ordinar) or extraonlmary onpnal civil jurisdiction [0 49, r £ 
cl (4)] 

Presence of parties — Wlicrc evidence is taken m the absence of the opposit 
partj, It will be rejected by the Cs>urt of appeol if the objection to the reception of th 
evidence was taken before the Court trjing the suit If no such objection was take: 
the appellate Court will not remand the ease especially if the other evidence m the cas 
IS sufficient to support the decision of the lower Court (x) See Indian Evidence Act 
1872, 8 1G7 

■’ Shall be read over ” — ^Thcre » a difference of opinion whether, if the depositioi 
IS not read over to the witness os required bj this rule or interpreted to him as reijutrei 
by r 6 below, it is admissible in evidence in tnals for l«rjury and forger}, it bein; 
held m some cases that the deposition is not admissible in evidence (y), while m other 
that it 13 (r) The former view proceeds on the ground that the deposition not bein; 
read over or interpreted to the witness, it does not prove it«elf under sec 80 of th' 
E\ idenee Act, 1 872, and that it cannot be proved in any other way having regard to th 
provisions of «ec 91ofthatAct The latter new proceeds on the ground that though th 
deposition docs not in such a ca«c prove itself under sec 80 of the Evidence Act, it ma; 
be proved in an} other wa}, e y , by the Judge who took it dowTi, and that sec 91 of tb 
Act is no bar to such proof 

(1) Farndhanv Fajballab (18"0) 0 U L K 
App JO 

(u) Jtticanl V .Tfl Sinjjfl (1811) 2 XI I t 

(r) Eri) Vocfirfor v Alioonni„a (187SJ .3 W 
11 63 

(tr) Khuda Eolth V rtnum <4li (ia87)9 AU 339 

(t) Eommarav «v / aiir,a,amy (18SS} 6 SI I A 

(y) Empress \ (ISSl) 0 Cal ?e2tdc|0 


sHlon I 


nathni 


signed b> the Judge) 
V Emperor (1905) 
oeror \ Jooendra VuC 


Mad SOd 

<1911) 4J C^i Jill .4 1 SJ ou voKur 
« Ai'iv AitiDerur (1919) <i XIad 661 6i 
1 C 9o7 Emperor \ \alob Ah (1924 
SI cal JS# 61 I C 803. ( J4) A C 701 
(r) AbSi Aat,A V Amperor (1916) 45 Cal 625 
45 1 t. J54 Eojra\ Amprror <191 1) 3 
Xlad 141, 7 I C 414 J/eanyu > ifaeiuJ 
(1916) Mad W N 237 



CC2 


THE FIRST SCirEDULE. 


0.18, here a w itnrss understand* English and tlic deposition is read over bj him instead 

rr. 5-8 of feeing read over to him, it « a aubstantnl compliance mth the rule (a) 

SlgBaturC of witness The rule does not tctjuire a Witness to sign fus 
evicienco (6) 

SlgnaturS of Judge —A prosecutian for perjury cannot l>e eiislained if the dc 
position IS not signed bj the Judge The signing of the deposition by the Judge is made 
essential to the application of ecc SO of the Endence Act, 1872, by the section itself (r) 

6. [S. 183.] ^\lieTC the cv-idcnce is taken down in 

a language cJiffereiit from that in winVk 
it IS given, and the witness docs not 
imderst.and the language in which it is 
taken down, the evidence as taken down in writing shall be 
interpreted to him m the language in Avhich it is given. 

Chartered High coarts —‘This rule does not apply to Chartered Jlish Courts m 
the exercise of their ordinary or oririu/nhnary ongtno} cinl jonfdieUoB [0 40, r S, 
cl (4)1 

“Shall be interpreted''-— .‘='ce notes toi.Cafeore* Sfaall be r«d over." 

7. [A’eie ] Evidence taken down under section 138 

shall he in the form prescribed by rule 5 
under s«tio» sigiicd and, 

as occasion may i^cqmre, interpreted and 
corrected as if it were evidence taken down under that rule. 

8. [S. JS-i.] Where the eWdenceV ^ot taken down 

in writing by the Audge, he shall be 
dence Rot tskea <Io«n % bound, as the exammatflnn of each 'witness 
proceeds, to make a men^orandum of the 
substance of what each witness deposes, ailfj guch meroo' 
randmn shall be ■written and signed by the d\u(3ge and shall 
form part of tlie record- 

Chartered High Courts —Tbb mie d«« «ot apply fo charteree CuUrU »n 

the exercise of iLeir orJinarj or extrMriiliwy original cicil j{) 4-9, r 7, 

cl (-4)3 t 


persoa “in the presence and under the personal direction and auperintenucii'y-^ oi i 
Judge” asrequirel byr 5 abore IfexidencoiadicUtcdtoa typnt bya JudgOjandno 
memorandum is made hy him, the proxiaiona of thw rule and oirt S and 14 are tsoi* com 
plied with But the case is theoon«aotofillegaUtT butol irregnlanty (d) ^ 


it) flumfih Chandra v Cmperar M Cat 

esi 801 SOI C COO 
{h) 40 Cal S92 800 so 1 C 680 tapra 


empntt V ^fa^ade6 (ISSt) «C 
/•romadf Xalh v Haru/irt (19 
JWl 113 I C »n (29) AC 
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9. [S. 185.] Where English is not the language of 

the Court, but all the parties to tlie suit 
<i^7n Lngthh' ■'vho nppc.ir in person, and the pleaders 

of such as appear by pleaders, do not 
object to have such evidence as is given in English taken 
do\\'n in English, the Judge may so take it down. 

Cbartered High Coorts — Thu ml® Uom not «prb Chartered High Courts 
in the excrei'O ol their ordinary or extraordinary original cieit jurudiction [0 -le, r 3, 
d (4)1 

10. [S. 186.] Tiie Court maj-, of its outi motion or 

on the application of any party or his 
aod •Ds»« mij be tskrn plcadcr, take down any particular ques- 
tion and answer, or any objection to any 
question, if there appears to be any special reason for so doing. 

Chartered High Courts — Thu rule does not apply to Chartered High Courts m the 
exerci'O of their ordinary or extraordmarj onginal cm) junsdiction (0 JO, r 3, cJ. (4)] 

n. [s. 187.] 'Wlicre any question put to a witness 
is objected to by a party or his pleader, 
aiio«d“^<5iurt'**'^‘“"'‘ and the Court aIloi\s the same to be put, 
the Judge shall take douTi the question, 
the answer, the objection and the name of the person making 
it together ^vith the decision of the Court thereon. 

Chartered High Courts — Thu rule docs not apply to Chartered High Courts in the 
exercise of their ordinary or extraordinary original cml junadietion [0 49, r S, d (4)j 

Where no objection Is taKen — If evidence Las been odmitted inthont ofijec 
hon in the Court of first instance, it must not be rejected by the appellate Court (e) 


12. [s. 188.] The Court may record such remarks 
as it thinks material respecting the 
iwitSUsA demeanour of any witness while under 

examination. 

Remarks on demeanour of witnesses — Sc® the undermentioned case {/) 


13. [S. 189. ] In cases in which an appeal is not 
allowed, it shall not be necessary to tahe 
dowTi tlic cvidcncc of the wutnesscs in 
WTiting at length , but the Judge, as tlie 
examination of each witness proceeds, shall make a memoran- 
dum of the substance of what he deposes, and such 


(<) CAimtia;, > /;inl«r (1887)11 Jlom 5_0 


>t V C Dunn (111 ’) 4( AU 40J, 
C IOOj (2J)A 4 1071a rrlmiiMl 
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memorandum shall he written and signed by the Judge and 
rr. lJ-16 fQjjjj record. 

Chartered High Courts— Thu nile docs not Apply to Chartered Hiijh Courts 
jn the ewciso of their onlmary or oxtrAonlinftr} original civil jursidiction (0 49, r. 3, 
cl (4)] 

14. [ ^» (90.] (ij "ttniere the Judge is unable to make 
Ju<iue uiwHe to luske ^ mcmorandum as required by this Order, 

'ord\f?«"n'fS”hts’iusb!tu^^^ causc thc TeasoJi of such mabjlity 

to be recorded, and shall cause the memo- 
randum to be made m writing from his dictation in open 
Court 

(2) EAcry memorandum so made shall form part of the 
record. 

Chartered High Courts — ^Tha rule docs not apply to Chartered Hi.,h Courts 
in the excKiw of their ordinarv of cstraAid»nar> original civil Jurisdiction fO iO, t 3 

cl (■*;] 

15. [S. I9J,] (I) Where a Judge is prevented by 

death, transfer or other cause from con- 
mother rludiDg tlic trial of a suit, his successor 
may deal any ovideoce or memoran- 
dum taken down or made under the foregoing rules as if 
such evidence or memorandum liad been taken down or made 
by him or under ius direction under the said niles and may 
proceed -aith the suit from the stage at which his predecessor 
left It 

(2} The profusions of sub-rule (1) shall, so far as they 
are apphcable, be deemed to apply to cfidence taken in a 
suit transferred under section 24 

Chartered High Courts — Tbi« ruf* so far «s it rrJatc? to tSc manner of ta&iog 
end<-nce docs not apply to Chartered High Courts In the exercise of their ordinary or 
extraordinary original civil jAnsUetJon {O -ih r 3 cl (4)J 

16. [S. 192.3 (1) A^Ticre a witness is about to leave 

the junsdiction of the Court, or other 
sufficient cause is showm to the satisfaction 
of the Court why his evidence should be 
talcen immediately, the Court may upon tiie application of 
any party or of the witness, at any time after the institution 
of tlie suit, take the evidence of such witness m maiinei 
hereinbefore provided. 
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(2) AVlicro bucli cNulcncc is not taken fortliuitli and ' 
in the prc'cncc of the parties, such notice as the Court thinks ^ 
sufiicient, of the day fi\cd for tlio examination, shall be gi\cn 

to the parties 

(3) The c\idcnco so taken shall he read o\er to the iMt- 
ness, and, if he admits it to be correct, shall be signed by Inm, 
and the Judge shall, if neccssarj', correct the same, and shall 
sign it, and it may then be read at any hearing of the suit 

Chartered High Courts — Tlua m>c so fir na it relatca to the manner of taking 
evidence docs not appl^ to Chartered High Courts in the cxcrci«e of their ordinory or 
extraordinary original eivil jurisdiction (O 49, r 3. cl (■*)] 

Notice — For form of notice boo App H form No 0 

17, [S- 193.] The Court may at any stage of a 

suit recall an}’ witness who has been 
examined and may (subject to the law of 
c\adcncc for the time being m force) put 
such questions to him as the Court tlnnks fit 

18. ] The Court may at any stage of a suit inspect 
rower of Court to ^1^17 propcrty or thing concerning which 

‘“‘**''* an} question may arise 

view by Judge — Thn rule docs nut tiititio a Judge to put his own mow on 
inspection in iht jl/3ee of oidcncc Thu* m an action of deceit brought on the ground 
that a particular article used by tho defendant is a colourablo imitation of the plamtifl s 
the conclusion of tho Judge on a >iew by him of tho two articles — such as two rival 
omnibuses that tho defendant s article is calculated to deceive is not sufficient by itself 
to support an injunction Tho Judge must be satisfied by tndeperufent eitdence that 
there is at least a reasonable probability of deception (g) 


ORDER XIX 

Affidavits 

1, [S. 194] Any Court may at any time for suffi- 0.1 
cient reason order that any particular 
fact or facts may be p^o^ed by affida\at, 
or tliat the aflidaMt of any Avitness may 
be read at the hearing on such conditions as the Court thinli 
reasonable 

(j) London Central Omnitiitt C» lU v I/rnll UJOI)lCh 135 
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memorandum sliall be written and signed by the Judge and 
IT. 3i-i6 gjjjiu record 

Chartered High Courts — Tim rule docs not apply to Chartered Courts 
jn the cTerejsc of their ordinary or extraordinary original civil jursidiction {0 -^S) r 3 
cl i4)3 

14. [P. 190.] (!) Where the Judge is unable to make 
u«iii^ to nivc ^ nicmorandum as required by this Order, 

shall cause the reason of such inability 
‘ to be recorded, and shall cause the memo- 
randum to be made in tvriting from his dictation m open 
Couit 

(2) Every memorandum so made shall form part of the 
record 

Chartered High Courts — Thta r«l« does not apply to Chartered Hieh Courts 
m the cxerci«e of their ordmsrj or extraordinary original einl junsdictjon [0 49, t 3 

cl (U] 

15. [s. 191 .] ( 1 ) Where a Judge is prevented by 

death, transfer or other cmise ftom con- 
d.metSkl.ntt£«ewoX« cluding the trial of a suit, his successor 
may deal uith any evidence or memoran- 
dum taken down or made under the foregoing rules as if 
such evidence or memorandum had been taken down or made 
by him or imder his direction under the said rules and may 
proceed with the suit from the stage at uliich his predecessor 
left it 

(2) The provisions of sub rule (1) shall, so far as they 
are apphcable, be deemed 1o apply to evidence taken in a 
suit transferred under section 24 

Chartered High Courts — ^T1 >m ml® »» for as it relates to the n anner of taking 
evidenc" does not apply CSiarKred High Courts in tl c esercise of their ordiaary or 
extraordinarj original ejvil juns'liction [0 4't r 3 cl (4)] 

16. [ S. 192.] (!) AVhere a witness is about to leave 

the ]unsdietion of the Court, or other 
Sufficient cause is shown to the satisfaction 
of the Court why his evidence should be 
taken immediately, the Court may upon the application of 
any party or of the witness, at any time after the institution 
of the suit, take the CMdence of such witness in manner 
b< reinbefore pro\ ided 
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(2) Wlicrc such eMdcncc is not taken fortlnMth and 

in the presence of the parties, such notice ns tlic Court thinks *■ 
sufficient, of the (lay fixed for tlio examination, shall hcgi\en 
to the parties 

(3) The cNidcncc so taken shall be read o\cr to the aMt- 
ncss, and, if he admits it to be correct, shall be signed by him, 
and the Judge shall, if ncccssan', correct tlic same, and shall 
sign it, and it may then he read at any hearing of tlic suit 

Chartered High Courts — ^Thw m'e (at as it relates to the manner of tnUng 
evideneo does not appli l> Cliartcred High Courts in the csercise of their ordinary or 
extraordinary onginxl cieil jurudiclion [O 40 r 3 cl <4)] 

Notice — For form of notice see \pp II form Xo C 

17, [S 193.] The Court may at an} stage of a 

suit recall any witness who has been 
*"'* examined and may (subject to tlio law of 
cMdencc for the time being m force) put 
such questions to him ns the Court thinks fit 

18. ] Tlic Court may at an} stage of a suit inspect 
Power of Court to AH}' propcrtj ot thing conccming which 

an} question may arise 

View by Judge — Xlnt rule does not entitle a Judge to put his own view on 
inspection tn th* place of evidence Thus m an action of deceit brought on the ground 
that a particular article used by the defendant is a colourable imitation of the plamtid s 
the conclusion of the Judge, on a view by him of the two articles — such as two rival 
omnibuses, that the defendant e article is calculated to deceive is not sufficient by itself 
to support an injunction Tbo Judge roust be satisfied by independent eiidenct thit 
there is at least a reasonable probability of deception 


ORDER XIX 
Afjidamts 

1. [S. 194] An} Court ma} at any time for suffi- o. 

cient reason order that any particular 
^^ct or facts may be pro\ed by affidavit, 
or that the affidaxit of any witness may 
be read at the hearing, on such conditions as the Court thinks 
reasonable 


nrfon Otne 


(V) Lor 


rral Omnitui C« , Lftf t Larfll [loot] 1 Ch, 135 
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Provided tliat ^hcic it appears to the Court that cither 
party 6o?ia fide desires the production of a lutncss for cross- 
examination, and that such witness can be produced, an order 
shall not bo made autlionzing the eandence of such mtness to 
he given by aflidaMt 

2. [S. 195.] (1) Upon an} application evidence may 

be gnen by nffida\it, but the Court maj, 
rower to order oticn at tlic instancG of either party, order the 
<10 lexatninauon attendanco foT cross-examiDation or the 

deponent 

(2) Such attendance shall be m Court, unless the de- 
ponent IS exempted from personal appearance m Court, or 
the Court otherwise directs 

3. [S. 196.] (1) Affidavits shall be confined to such 

facts as the deponent is able of his own 
vitVlhMiV Moaned knowledge to proie, except on mterlo- 
cutoiT applications, on uliich statements 
of his belief may be admitted provided that the grounds 
thereof are stated 

(2) The costs of every affida^^t which shall unncces 
sanly set forth matters of hearsay or argumentat^^ o matter, 
or copies of or extracts from documents, shall (unless the 
Court otherwise directs) be paid b} the party fihng the same 

Grounds of beJlel — grounds oI WLef niuit bp aUted With aufScjent 
jiarticulanty to enable the Court to jud^ whether it would b? safe to act oa 
the dep<5nent s belief (A) 


0. 19, 
rr. 1-3 


ORDER XX 
Judgment m\d Deuee 

O 20 r 1 Court, after the case has been 

‘ ' ’ heard, shall pronounce judgment m open 

Court, cither at once or on some future 
day, of which due notice shall be gi\en 
to the parties or their pleaders 


(A) ra rmatoti t Rdtil Lat (1010) 37 Cal "SO 6 I C CSS 
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Cbcirtcrcd Hl£tl Courts — This rule Joes not to Charlcrwl High Courts in 
the exerci«c of their onhnArj or cxtr»onl»ntrj onginal ciril jun‘Jiction [O -lO, r 3, 

cl (5)]. 

Evidence taken before another Judge — As « general rule judgment mu«t ho 
given upon evilenee taken In the Judge before ljjm«elf, and not upon evuicnee taken 
before another per«on (i) In the three following eases the Judge nia\ giro judgment 
upon endenee recorded by some other Judge or person — 

(1) Under 0 18, r 15, when the Judge who has heard the c'idenco is prevented 

hr death, transfer or other eatt«e from concluding the tnal of the suit 

(2) Under 0 2C, r 1, where the exidence has been taken by a eomtniMiontr of 

A Witness residing the junsdictjon who >j exempted under the Code 

from attending the Court or is unaLIo to attend from Sickness or infirmity 

(3) Under 0 2C, r 4, where the endenee bis been taken bj a eommisnoner of 

a witness residing ttyond the jurisdiction and of other persons fpcci6od 
in the rule 

Notice to parties — Notice should be giien in the manner presenhed by s 140 
A judgment dchvererl without notice to parties is not a judgment pronounced withm the 
meaning of this rule (j) 

Jodgatest not pronosneed — t ludgment pot pronounced ;a Court does not 
operate as a judgment , jt operates only as minutes or memorends made hy the Judge 
who wrote it (Z) The posting of a notice on the notice btunl of the Court onnouDCing 
the result of a ease is not a sudicient eomptisncc mlh this rule (1) 

NOQ compliaace witb rules l, 2and S'— Where a judgment IS not pronounced, 
dated, or signed in conformity uitb the retiuiremcnts of the Code, it constitutes a mere 
irregularity within the meaning of s 09 , it aHords no ground for reversal m appeal of 
the diKiree based on it (m) 


Fover topronnunre Jule 
mint wTtt<Q br Julgei 


2 , [s. f99.] A Judge maj* pronounce 
a judgment wTitten but not pronoimced 
by Ills predecessor. 


Chartered High Courts Tlua nilo does not opply ti Chartered High Courts 
in the exercise of tbeir ordinary or extraordinary original civil jurisdiction [O 49, r 3, 
c! (5)'' The High Court of Bombay has Kid that where a Judge of the Hi^h Court 
dictates hi< judgment to a shorthaud wnttr but does not see or approve the transcript, 
the trsnscnpt cannot be treated as his judgment, but a letter from Jum to the 
Profhonofary stating Zus final decision and the exact order made and asking that it 
shotud be eommuDicated to the parties m Court may l>o treated as a judgment although 
it gives no reasons (nj 


WrittED by hlS predecessor,— A judge may pronounce a judgment written by 
his predecessor who has heard the evidence even though it was written after retire 
ment or transfer and after be had left the judicial post ho occupied when h*. heard the 


(0 ^oronMot T ^arothaniar (ISfi-) 4 D II 
C A C 88 

(!) Kharnt r Laehman (le";) 47 aU 332 80 
I C 869 (2i)A A 293 
ft) J/aJlotrte<f Atil V AfuilusMio (1887) 9 W B 
1 [F B] 

(0 T 5«Aoftim<i (1921) 41 MaJ L. J 


I 


3S5 85 T C 8 ( 21) A II 690 Sat 

iMAlv /Iarvoran(1906) S91lom 455 
(») Fen Clatter Jut« ilannjaeturtng Co ▼ 
CAanifra (1919) 46 Cal 978 il I C 405 


(•> ilaHmiH Steam L>ahl Tramttag Ce , LU v 
51 lion) 261, 100 1 C 911 
(S-)A IJ 113 
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O. 20, cadence (o; The fact tliat the (tan&fecred officer luniself pronouneea the judsment 
rr. 2-4 do^rtotmohoanydjQercnccfi.) 

Miy ptOtlOUIVCft.-— The wotcl ** may*' leaves a Judge the ophou to pronounce a 
judgment according to hia own view" of the case though >t may be different from the 
judgment wtitfen by fus predcceasof who heard the ca«c (?). 

Non*COinpll3DC6 with roles 1, 2 sod 3.~-6ce notes to t I above under the same 
bead 

3. [S. 202.] The )udgmcnfe shall be dated and signed 
J"''?" '■? “P™ Court at the time 
of pronouncing it and, when once signed, 
sliah not afterwards be altered or added to, save as pro^dded 
by section 152 or on re\’iew. 

Gh&rtfired High Courts. — Tbta rule does not apply to Chartered High Courts m 
the creretse of thcir ordinary or estraordinaty original cinl jtinsdirtion [0 •!<), 
r 3, cl (3)] 

Shall not aftatwaids bo alteTad.— a decree cannot be altered by a Court 
even With the consent of parties except in the modes prescribed fey this rule (r) IVhere 
a District Judge delivered a judgment In open Court, but suspeoded tbe )s«uo of the 
decree pending the production by the plaintiff of o certificate of succession, it was held 
that it nos not competent to the Judge to cancel the judgment and deliver aaotber 
judgment mconsiatcnt with tbe first (s) Put in a case where a defendant had given a 
wrong name the Court was cntitM to in<tert the correct name in the decree either under 
0 1, f 10 or a 151 (1) Where It w held by one Judge that the Court fee paid on » 
plnmt IS euSieieftt, his s'leecssof baa no por'cr “> judgment and hold tbot it is 

insufScmnt (u) 

Amendment — 152 enables the Court to correct clerical or arithmetical mistakes 
or errors arising from eccldenlal slil« m judgmente. decrees or onSeta 

Review. — Sees 114 and 0 47, r 1 

Non compliance with rules 1 . 2 and 3 —Pec note? tori above under the same 

head 

4^ [S. 203,] (1) Judgments of a Court of Small Causes 
. = « o „ » need not contain more than the points 
<'o«ta for determination and the decision tiiereon. 

(2) Jud^jments of other Courts shall contain a concise 
statement of the case, the points for dc- 
j^gmeota oc other termination, the decision thereon, and the 

Courts PIS'* 

reasons ioi sucii decision. 
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Cb&rtered High Conrts.— Tlus rair docs not nppl^ lo Clwrtcrcd High Courts in 
the cwrci«o of their ordin-iry or cztnonlinaiy ongina! cinl jurisdiction [O 49, * 

t 3. cL (5)3 

JndgSlCntS of Sm&u Cmsc Court. — ^Dic Msdns High Court in one case had held 
that ruIo(l} is self contsine*! and should l>e inlcrprcio<llitemIly(t] Hut even following 
this ruling a MadrasJudges''taMde a judgment which cluhhed all the issues together and 
didnotgivo a separatcfindingonraehfic) Inalatcrcase the Madras High Courthashcld 
that the rule mu«t be read so as to bo consistent with a 25 of the Provincial Small Cause 
Courts Act which confers misiona1 juris Jictionupontho High Court, and that though a Small 
Cause Court is not obliged to give reasons, }ct the record must bo made intelligible so 
that the High Court can satisfy itself that the decree or order is according to law {*) 

The Lahore High Court Ins held that the judgment must convc} some indication that 
the Judge has ajijilied his mind to the evidence on the record (y) and that though the 
judgment mav be reduced to a minimum jet that minimum must bo intelligible so as 
to enable the fligli Court to satisfy itself that It IS according to law (:) The Calcutta 
High Court has aaid that if the Judge refers to the endenco and his judgment indicates 
that he did not considers matonul portion of the evidcnce,the High Court is entitled to 
interfere («) 

Court Invested wltb Small Cause Court powers.— A Court mtested with Small 
Cause Court powers IS governed by sub r (l)and not sub r (2) (&) 

Unintelligible jQdgment. — H a judgment is unintelligible, the appellate Court 
may set it aaile and rcitund the case to the lower Court for tho recording of judgment 
according to law after hcanng afresh the arguments of pleaders (c) 

5, [S, 20-1.] In suit? Ill which issues ha\e been fram- 
ed, the Court sliall state its finding or 
on^^Mh docisioH, With tlic icasons therefor, upon 

each separate issue, unless the finding 
upon any one or more of the issues is suflicient for the 
decision of the suit 

Chartered High Conrts — This role does not apply to Chartered High Courts in 
the eserciso of their ordinary or extraordinary original civil jurisdiction [0 49, 
r 3, cl (5)] 

Object of judgment. — ^The proper object of a judgment is to support by tho 
most cogent reasons that suggest tbemseivca the final conclusion at which the Judge 
has conscientious!) arrived That object is defeated by the Judge elaborately recording 
the fluctuations of his mind from day to day in reference to the witnesses, tho 
evidence, and the arguments It is a aabstantia! objection to a judgment that it does 
not dispose of the question as it WAS pmented b) the parties cy , when it finds a parti 
rular signature to bo a forgery which both aides admit to be genuine (d) 
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0.20, 6. [S. 20G, 1st and Znd psras., S. 221.] ( 1 ) The decree 

shall agTCG \^^th tlio judgment it shall 
contain the number of the suit, the names 
and descriptions of the parties, and particulars of the claim, 
and shall specify dearly the relief granted or other deter* 
mmation of tho suit. 

(2) The decree shall also state the amount of costs 
incurred in the suit, and by whom or out of what property 
and in what proportions such costs are to be paid. 

(3) The Court may direct that the costs payable to one 
party by the other shall be set off against any sum which is 
admitted or found to be due from the former to the latter. 

Chartered High. Coorts. — This rub does not apply to Chiirtered High Courts m 
the exercise of their ortliciary or extraordinary original civil jurisdiction (0. 49, r. 3, 

cl (5»J 

How decrees should be drawn up. — Decrees aliouU be droim up in such a way 
as to make them self contained and capable of execution without refemog to any other 
document If a dierre or any part of a decree is passed by consent of parties it 
should always so appear on tho face of th© decree when drawn up (/) 

Sub rule (3).--This sub rule corrasponds to s 221 of the Code of 18S2 
Power to amend decree.— See « 16- an*! thereto 


7. [S. 205,] The decree shall bear date the day on 
which the judgment was pronounced, and, 
Pafeafdcetec whctt the Judge hhs Satisfied himself that 

the decree has been drawn up in accordance ivith tlic judgment, 
he shall sign the decree. 

Cbarterefl High Coarts— Tbw ml© does not apply to Chartered High. Courts 
in the excrejae of their ordinary or extraordinary original civil jurisdiction [0 49, r 3, 
cl (6)3 

Date of decree — The penod of Inoitatioa for an appeal from a judgment mns 
from the date on which it is pronowoced, and not fiom the date on wlncb it is written 
and signed (^) 


8. AVhere a Judge has vacated office after pro- 

nouncing judgment but without signing 

lYocedUf? ftfiete JoJee ,, ^ ^ i J 

ha» vacated office before the tlccaree, a decree drawn up in accord- 
sigBing decree judgment may be signed 

by his successor, or, if the Court Has ceased to exist, 
by tbe Judge of any Court to which such Court was 
subordinate. 


(') Joatatay V<Ho>a<'dfJB8l'8C»l 075 
(1) Zafixnltavi v Ittchmi 2famytn (1031) 10 
C W.N C12,13H C 3I«, (91) A rc 


Sarr^malv (1022) 1 Tfl. 

T5 I C 879, ( as; A 1' 129 
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ChartTCd High Courts —Thu ra!o doc< not apply to Chartered High Ckitirt 
m Iho oiercL«o ol their ordinary or eifraordinarj original cml juriacliction [0 40 r 3, 
cl (5)] 

9. [S. 207.] AVhero tho subject matter of tlio suit is 

lmmo^able property, the decree sliall con- 
^ description of such property suffi- 
cient to identify the same, and whore such 
property can bo identified by boundaries or by numbers m a 
record of settlement of sur\cy, the decree shall specify such 
boundaries or numbers 

Decree tor possession of land — A dw« for possession of land carries with tt 
pos.oession of account books and other papers relating to the management of the land [h) 

10. [S. 20S.] “Whero the suit is for movable property, 

and the decree is for the deh^ery of such 
*** property, tho decree shall also state the 
amount of money to be paid as an alterna- 
tive if delivery cannot bo had 

Decree for delivery of movable property —This rule contemplates suits 
for the reoorery of tpeeijit morablo property, referred in arts 48 and 49 of the Luni 
tation Act (i) The decree holder cannot execute the decree without having recourse 
to the procedure prescribed by 0 21 r 31 bo has not an option not to take delivery of 
the property and to fall back upon the munoy portion of the decree (j) 

11. [S. 210.] (1) Where and in so far as a decree is 

for tho payment of money, the Court 
miSrbyinrtabnmw* ***7 Sufficient leason at the 

time of passing the decree order that 
payment of tho amount decreed shall be postponed or 
shall be made by instalments, with or without interest, 
not^Vlthstanchng anything contained in the contract under 
which the money is payable 

(2) After the passing of any such decree the Court may, 
on the application of the judgment debtor 
bVta»t«to/nts ^ii^d wtb the consent of the decree holder, 
order that payment of the amount decreed 
shall be postponed or shall be made by instalments on such 
terms as to the payment of interest, the attachment of the 
property of the judgment debtor, or the tahing of security 
from him, or otherwse, as it tbmks fit 


(A) Cn £A<]ran, V ilmao <lSS7) 11 Tlam iU | 
(i) iturvgtta V Jotharam (11199) 22 Uad 478 | 


0) Sal X/vAufula V Bengal A a jpvr lily (19-7) 
6i Cat 28 103 1 t 740 ( 27) A C 63- 
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THE FIKST SCHFDULC. 


Hoiry is directed under clause (b) ot 
1 7) 7. ^ ^ T uccrcc jn respect of the rent or mesne profits 
stiaiL be passed m accordance with the result of such inquiry 

Thfl mesne profits no longer a proceeding in execaUon — 

rjrovjsions relating to ineano profit, ,n the Code of 18S2 T^ere contained 
‘ ‘ ‘ ftneI SM ThowproTjMoiwhaTnnow been re enst The defimtjonof rafsw 

pro 8i§re egatc foe S.cl 12 A.tthea\n)otitnaaaimportantaUeratinnhasWDi)iaie 
'Ifftermining the amount of mesnn profits Under the Code of 
® fnesne profits was to be determined in execution proceedings {ir) 
C, 18S2, e 241, iJs (a) and (b)]. Under the present rule the amount must 
fc nelermmpd hy the decree sod not tn execution. An application for aseertainraest 

0 Tnesjie Profits under thj9 rule is not a proceeding m execution but a proceedingw 
continuation of tb© orii^mal auit (i) Such an application cannot bo dismissed fir 
^ault under 0 0 r a, for that would inTohe dismissal of a claim uhich has already 

n decreed (y) But the rules as to abstement of suits appl^ to the apphcatioo sed 

1 t e legal rcprcsenlflt»re of a deceased defendant w not joined the suit as against Iiim 
wih regard to the ascertainment of me-ne profits mil abate (s) 


Decree for possession and mesne profits — 1» a suit fur the reentry ef 

pcMsession of inimovAbje propcrlj, the plaintiff may claim tnesn© profits which ha« 
accrued due during a period prior to the tH^lilehon cf thr tut! He may also claim luesao 
profits which liare accrued due ati6seruefl/ to tht >yi»Uiulion of the iwl The decree to 
be passed m such a ease tnU now- be aa fojluua — 


1 That the defendant do pot the plaiotlS in posHtaion of the property apectfied 
m the schedule annexed to tbe decrrc (To this extent the decree is final ] 
'That the defendant do pay to the plaintiff the aum of Bs with jnlemst 
thereon at the rate of per cent per annum to the date oi realiwi 
tion on account oS mesne profile which bate accrued duo prior to tht 
tntfifulion o/ <vd (To tbisexlenttbe decree 
^ ’ Of (where accounta bare to be taken of the mesne profits]—* 

That an inquiry be made as to the amount of mesno profits which hare 
accrued du© prior to tht i»fS/i(u/ion of the suit [To this extent the decree 
isprehmuiory ecu e 2, Eaplo] 

3 That an inquiry be wade as to the amount of mesne profits from the iit-'h 
tufion of the suit until the point of time aprciSed »a cl (e) of tbe section 
(To this extent the decree is piubimiiary j Sco Rcb I, Afp D, PoriQ 
No 23 


The inquiry referred to above may be held before an officer of the Court appointed 
m that behalf, who must report to tbe Court the result of the inquify After that is 
done and the parties are heard on the repsrt, a Jfnaf decree will be passed in rfspett 
of the me«ne profits 

Where decree silent SS to met.ne profit —Where a preliomsfy decree n 

Siknt as to tnesoe profits, the Court has no power to direct su-h enquiry by it* fin»l 
decico (a). 


X A lee « 
t VC 117 

(*) Ppdra Pratai v Sar^n (19SS) 47 Afl 513 
«7 I C i - ( -5> A A 69» v 

Cafiiaram (19 -il S3 li-Uti 3«0 lUtl IV. 
734. B .30 JS/iatH /ui«n V Fojot 

roTi 17056) its S2S 2910 *54 
A I 141 O^immaramv A’anMta>*a|»>.Al 
54 aifU X J COS 1(» 1 C 5Xd ( 45) A 


<s) 


(a) C*«</i«wv Mmnsira 

207 SIX C no taha>vd^nny Oficui 
Tmtt^r (1832) e Cal I?8 l&O 8 I A 
197 20^ ^ 


DECREE FOR MESNE PROFITS. 
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Decree erroneously directing mesne profits to be ascertained In execution.— O. 

If a decree ciTon<v)«sly dirocla mc«no profits to be ascertained in cwcntion, the decres 
IS not for that reason a nulhtj and the 0>urt of execution is bound to execute it (i) 

Mesne profits where no date fixed. — Ulicro a prchmimry decree awards 
possession and me«nc profit", but is silent as to tlio ilite up to which me«no profits are 
awarded, tho decree holder is entitled to mesne profits up to the date of delivery of 
possession to him (c). 

Joint Hindu family. — ^This rule applies not only whero tho plaintiff sues for 
possession of the ichoJe of an immoiable prt)pert5, but also where he sues for posses- 
sion of a portion thereof Hut tho portion must be a speeijied portion, that is, a portion 
to the profits of which tho pUintilT is ercfasiicry entitled Hence tho provisions of this 
rule do not appl> to a suit for partition by a member of a joint Hindu family, for until 
partition no member is entitled to a epecijle share of tho property (d). This does not 
mean that a member of a joint Hindu family is not entitled in a suit for partition to 
claim Lis sliare of the rents and profits of the joint property from which he may have 
been wrongfully excluded He ts entitled to such share (e), but tho Court in deciding 
upon hts claim must be guided, not by tho provisions of this rule, but by the rules of 
Hindu law relating to partition (/). See notes to r. 18 below. 

Procedure. — Where an appellate Court, disagreeing with tho lower Court, finds 
that the plaintiff is entitled to possession, it should pass a preliminar} decree for posses. 

Sion and direct an inquiry as to mesne profits ; it is not proper merely to remand the 
case to the lower Court for disposal {<j) The Madras High Court ha« added a clause to 
this rule as to which see the case in footnote (A) 

MeSUe profit — The expression “mesne profits" is defined in see 2, cl (2), 
as meaning those profits which the person in wrongful possession of property actually 
received or might with ordinary ddigcnce have received therefrom, together with 
interest on such profits but shall not include profits due to improvements made by 
the person in wrongful possession 

The test set by the statutory definition of mesne profits is not what the plaintiff 
has lost by his exclusion, but what the defendant has, or might reasonably have, made 
by his wrongful possession If the person charged has merely let the land to others, 
the rent which he has received would be the measure of the profits for which he is liable, 
unless there is evidence that a higher rent could with ordinary diligence have been 
obtained But if the wTongdoers cultivate the land themsehes, the cultivation profits 
are the primary consideration, and if it is contended that other and more profitable 
crops could have been grown, tho fme test is what tho ordinary prudent agriculturist 
would have grown So when the person m wrongful possession planted indigo for use 
m his adjacent factory, and it was proved that the ordinary farmer would have grown 
sugarcane, wheat or tobacco, the Privy Council assessed mesne profits on the profits of 
cultivation of these more profitable crops (») When mesne profits were decreed in 
respect of land which had been in the wrongful possession of two co xamindars who had 
granted a lease to a putnidar, the co zamindars were liable for what they actually received 
from the putnidar, and the putnidar was liable for the profits he actually received and 
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THc nnsT scHEDuLr:. 


0. 20, r. 12 inbihty of tlio zajmmhts \ia» not joint arJ fteveral nith that of the (j) 

Bat a docrw for meanc profits may be pa«“d jointly anti »ereral)y against all trespassers 
who mav ha%e jointly hept a pHintiffoutof possession (iC) 


The tUnn for mesne profits is strtually a claim for tlimages Hence there is no 
rigid rule for determining the amount of mesne profits, and the amount must he assosard 
in c^erj case bj a prop'r cTerciw of jndicisl discretion (/) “ Mesne profits are in the 

nature of damages which the Court may mnutd according to the justice of the ca«c’ 
Hence in calciiUtinp mesne profits, payments of reienne and cesses made hy the 
defendant should be deducted (w) But the costs of collecting the rents or profits should 
not be allowed to the defendant unless he tntcred on tiie property in the ciercise of 
a 6onaj?d« claim of right («) 

\V rongful possession of the defendant is the very essence of R clairn for rae«ne profits 
and the very foundation of a decree thereforand there can )>e no claim for mc«ne profits 
if the p-»iscs9ion of the defendant has not been wrongful (ol To constitute wrongful 
pisscaunn it is not necessary (hat the pKintifi should hare been dispossessed ly 
the defendant or that the plaiRti/I should have attempted to take possession and betn 
Kaiated by the defendant (p) But a defendant cannot he held liable for mesne profits 
during the pamd the prop rty was under attachment bj nrtue of anorder undcrueo U6 
of the Criminal Procedu'c Code (7) H the defendant is »n jw«session under a fraudulent 
conveyance which the plaintiff has the option of rescinding the possession is wrongful 
from the date the defendant got into possession under the conveyance and not from the 
dote of auit ao that mesne profits may bo decreed from the former date (r) Ifbere a 
defendant has been in wrongful possession for a ceriain p'riod, and is subsequently dit 
posHijed by a third parly, the defendant can only be charged with mesne profits for the 
period for w Inch he w as in wrongful possession He cannot be charged with mesne profits 
that hare accrued due subsequently to his dispossession, though the person who dis 
possessed him may not have done anything to recover the rents or profits {4) The 
reason is that if a defendant is disposi-ssed bya third patty, he cannot be said to have 
oren impbedlj received the profits, nor could he with ordinary or extraordmarj dih 
gcnce have received them But where a defendant who 1 ms been in wrongful possession 
abando/it the land without givjng notic© to the plamtiR, he will be held liable for mesno 
profits (i) 


Where a pjrsou buys immovoWe property from a driendant pending a suit against 
him for recovery o! the property and for mesne profits and a decree n eventually passed 
against the defendant, the plaintiff is entitled to recover mesne profits not only from 
the defendant, but from the jnirchascr irndente hte {«) The purchaser, Iionever, is 
liable only from the dale on which lie entered into possession (e) 


Dirjai- v" Jfli ram tWOZJ 24 A«« S78. 
Vai^hxna v Snro^tn (1SU4) I A ISO 
21 Cal 142 Haja Hashtlanfa V Aoi* 
^uMt t/ianJro (1021) 34 0»I I ^ 414 
430 70 I C e ( 21) A C «99 , AlU/ 


M 


W JMat * fartiA-nJ //<» (}»}7} St Cal 413 
(d A«»4«*«iin2 V I rtlai (IssJ) 10 Cal 

yvs »l 1 A 84 

M aitintpart gtmtn^hri Co Ltl v ,Var«» 
Aanin (11)12) 39 ta! 220. U I C 039 
M V JWff (1921) U lat h J too, 


I (21) A 
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Interest forming part of mesne profits.— it »in iw focn from tho <icfinihon o. 

of mp«nc profits, th"*! mcnp profits of btv item', nflmplj, (1) profits of tho 

propprtj and (2) tni<Tr«l on such profits Hence if a iIpcppc nwsrds mesno profit*, but 
SITS nothing about interest, that i«, interest on the profits, jt must be construp<l as in- 
eluding not onlj the profits, but the interest on such profits. Tins una decided bj their 
lx>rdships of the Pri'J" Council in Grish Chvnder t. iSAojAi Shilnrtsirar (ir) Therefore 
if the decree under rntc 12 (1) IS silent as to interest tho Court passing n final decree 
under rule 12 (2) can anard interest; but if tho final decree under rule 12 (2) 
does not an ard interest tho Court of execution cannot go behind tho decree and 
award interest and tlic judgment credilor'a remedy is by way of apjwal from tho 
decree (r) If the profits were payable from month to month, tho interest thereon 
would W calculated month bj month, and if they were pajable from jenr to jear, tho 
interest would be calculated jear by jear. Calculating m this manner, the interest 
on the profits must be allowed up to the dale of ascertainment of tho aggregate amount 
of mesne profits (y) , but in no case should it be allowed for a period longer than three 
years from the date of the decree (r) Tho reason is that the item of interest we arc now' 
considering forms an integral part of *' mesno profits,” and since mesno profits cannot 
bo allowed for a period longer than three years from the date of tho decree, so also tho 
interest forming part thereof cannot be allowed for a longer pcncMl. It must not, however, 
bo supposed that because “mesne profits” are defined as meaning “profits” plu4 “interest 
on such profits,” therefore the Court must always allow interest on such profits Mesne 
profits, as stated aboie, are in the nature of damages which the Court mny award accord* 
ing to the justice of the case And ainee the item of interest now under consideration 
forms part of mesno profits, it is equally in the discretion of the Court whether to allow 
eueh interest or not (a) For the s-vme reason, the Court may, while allowing tho claim 
for interest, direct tho intercbt to l>e calculated not month by month or year by year, 
but in a mannir lc-<s ad\antageous to the plamlill The mode of calculation indicated 
in tho beginning of this paragraph applies only to those ca«cs where the decree la silent 
as to the mode in which interest is to bo calculated 


After the aggregate amount of mesne profits is ascertained, the plaintilT may apply 
to the Court for final decree for the amount eo ascertained, and for interest on that 
amount, and the Court may award interest at such rate as it thinks fit [h) The date 
from which interest may be allowed is tho date of tho prehnimary decree, and not the 
date on which the amount is ascertained (e) The rate of interest allowed is usually 
<3 per cent (d) See sec, 34 

Application for ascertaining fatore mesne profits.— The right to apply for 
ascertainment of future mesne profits arises not on tho date of tho decree directing an 
inquiry as to such profits, but on the happening of any one of the three events specified 
in sub rule (1) (c) (e) Tho application is an application in the suit, and if the sujt is 
pending the law of limitation does not apply (/) 

Notice throngh Court — The notice of relinquishment of possession should be 
given through the Court But where » judgment debtor gnes such notice direel^i/ to 


(tf) (1900) 57 Cat 951 967, 57 1 A 1X0, 
Carpal SinjA v Har Cayan (1903) 25 All 
575 Lallalratalv bn Oanrahit I192H 
14 All 579, 67 J C 2 19 ( 2.) A A 117 


(O (1900>27C1» 951. 969 27 1_A llO twpra 
(1900)57C»1 9j 1,»69.27 I.A llO,(ii}M. 


(fr) Ciri<A CAanJer r Coo ifl/tartamr (1906) 
33 Cal 350 334, 335 

(e) Sn CannSji v lalla Protai (19>l) 52 

AU LJ 766 65 I C 315, ( 51) SOI 
ii) IjahlUt Bhyiran v Chandra Mohun (1906) 
liC W S S-iS 3«Cal 954 

(f) Hanihpan t JayJfa (1925) 4 Fat 57, 64 

I C 572. ( 55) A 1* 7S1 

(/) Bhataluimy ioetJ /am (1956) 5 Pat 533. 
95 1 C 659 (56) A P 111. ihantrr 
T (an^ram (195*) 55 Botn SCO. 109 
I C 734. <5-*) A U 536 
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THB FIRST SCHEDULE. 


0. 20, y, 12 the decree bolder, and tho latter does not object that it should be sent through the Court, 
heianot enlitledto mesne profits after the date o{ the notice fg) 

" Tbree years from the date of the decree Decree ” means a decree 
capable of execution Thus if an appeal is preferred from a decree for mesne profits 
and the decree is confirmed in appeal, the penod of threo jears is to be computed fwm 
the date of the appellate decree (A) Similarly, if a decree for mesne profits is taken 
tothePripy Council and is confirmed, the period of three years is to he counted from the 
date of the King 8 order in Council (i) $ee notes to s 3C, “tt hat decree may be executed ” 
t^Tien a decree au-ards possession with nteana profits to be ascertained in an inquiry 
but specifies no time down to nduch mtaoe profits are to bo compalod, Ibe decree cannot 
be construed as giving mesne profits for a period longer than three 3 ears from the date 
of the decree (j) The plaintiff therefore is not entitled to mesne profits for more than 
three years from the date of the decree, though possession was not dchrered to him 
uritil after the expiration of the three years nolo tho words ‘ nhicherer event first 
oceuta” in sub r (I), cl (e) But 10 no case can mesne profits be swarded to the plain 
tiff for any penod subsequent to an offer by the defendant to restore him possession (k) 
LlIQlta.tlon> — As regards mesne profits accrued due prior to the institution of 
the suit, the defendant is onfy liable for tho tuesne profits accrued due during the three 
years 6^ore fft« dale 0/ (fie suit A claim for me«ne profits during a period preceding the 
three years next before the date of the suit is bsrred under the Liiaitaiion Act, 100% 
ach I, art lOS (f) 

Coart fee — "W hero m a euit for recovery of inijnovRWe property ami for mesne 
profits antecedent to as weJl as sufcseiioent to themstitut on of the suit the decree directs 
the profits to be ascertained lo execuUoo, tba Court fee is payable with respect to the 
cliim for stich profits, but the fee caohot bp claimed until the amount actually due on 
account of the profits has been ascerUmed (mi 

Borden of proof —The burden of proving the amount of mesne profits aeluaUy 
recened isoatbepersonwho hasreceivedthem.whilethat of pronngthe amount of profits 
that mighi xctlh onJiaury difigence hate been recehed w on the person cjaimwig them (n) 
Order supplementing prellmloary decree — ^here, after the passing of a r«h 
i ^ the period and the mode of 

, s appealable aa such (o) 


Appenl Under the Code of 188Z fa 244] tho amount of mesne profits was 

determined jn execution proceediisgs, and the decisioa determining mesne profits, beiog 
, In q rtBr>rp,> Tfndcr the Drtsent rule 

• . . ecf 


Ph 


(is Raja Sa'Aiionla v Ifaja fsnef Ctaitint \ 
11021) 31 Cal JjJ AIB 428 429 WIC S, | 

<f) Ku/ltiarujnJ r (1884)1(1 j 

785 H I.A 68 Jilaf * >•«/»»* lal rfia 1 
(1897)24 Cl( 4IS ' 
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Mesne profits and Jurisdiction —Sec iwtM to * o nnd s S'?. ( 

Res Jadtcata. — So© not© under 8 II — 'Mhen Explanation V applies’ at p 85. rf. 
Mhere after the pacing of a preliminary decree under this rule the plamtid applies m 
execution for ascertaining the mesne profits, wrongly believing that such profits are to 
be ascertained in execution proceedings, and the application is dismissed, the dismissal 
does not operate as reajuitcata so as to har a subsequent application in the tail for 
ascertaining the mesne profits {q] 


13. [S. 213.] ( 1 ) AYhero a suit is for an account of 
any property and for its due administration 
under the decree of tlie Court, tlie Court 
sliall, licforc passing the final decree, pass 
a prchminarj* decree ordering such accounts and inquiries 
to be taken and made, and giving such other directions as it 
thinks fit. 

(2) In the administration by the Court of the property 
of any deceased person, if such property proves to ho insuffi- 
cient for the payment in full of lus debts and liabilities, the 
same rules shall bo observed as to the respective rights of 
secured and unsecured creditors and as to debts and liabili- 
ties provable, and as to the valuation of annuities and future 
and contingent liabilities respectively, as may be in force for 
the time being, within the local limits of the Court m which 
the admimstration suit is pending with respect to the estates 
of persons adjudged or declared insolvent ; and all persons who 
in any such case would ho entitled to be paid out of such pro- 
perty, may come in under the preliminary decree, and make 
such claims against the same as they may respectively bo 
entitled to by virtue of this Code. 

JudiCQiture Act. 1878) S 10 —The words of the prrient rule aro almost the same 
as s 10 of the Judicature Act of 1875 


AdmiQlStiatlon salt — Ulicre a person dies leaving a Tiill, his estate is ad 
ministered by his executor, and where he dies intestate, it is administered by his 
administrator The admimstration of the estate of a deceased person consists, first, m 
paj ing his funeral expenses, next his debts, and then the legacies under his will (if any) 
The residue of his estate is then divided among the retiduarif hgatut under his will 
or amongst his hem if he has left no will In an administration suit, the Court takes 
upon itself to a large extent the functions of an executor or administrator, and administers 
the estate of the deceased IMien an admmistnlion decree is made the Court has power 
to transfer to itself any suit that may be onlslanding. but such suit should not Lo staged 
if it would not lead to economy of administrat on (r) The Court usually insists on a 
formal administration decree being msde before it proceeils in effect to administer the 
estate bi passing orders for aale and so on (s) 


(t) 

<f) 


ramai-Aaiutrs v Sri Paja Illtuyanga (1921) 
IS Mad LJ 40 *9 1C 030 (24) AH 
473 

Bmariulat y Srermattf Anj,na {WSi S7 


(») 


C W S J0*8, (-30 A C S3 
Crxmault and Ce v I ttl 
1. H 411 120 1 (1 VlU, ( 
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THE PTRST SCHEDULE. 


0. 20, r 13 The foUowlng persons may maintain an administration salt — 

(1) A creditor ol Ihe de«saae»l, when hia claim is not paid off If the lejjiil rernsen 
tatiTcs of the deceased {(} 

(2) A Irgolee, whether specific or pecuniaiy, where (he leg-vc} is not paid to ium 
by the legal representatives of the deceased 

(3) The m.'tt ol km of the deceased, for their share in the estate of the deccaifd 

(k) An czec^/ar or admuHttralor, when tliert. are disputes amongst the Iegat«» 

or next of km as to the amount of the propert} left by the deceased and (he affiooot 
to which the legatees or next of Lin «ro entitled 

Forms of plaint In administration salt— Sec Sch I, Ann A,/crms^o3 tf 

to 43. 

Prollmlnary decree— -This rule provides that m an administration suit, the 
Court shall pass a prefimmorji detne before passme the final decree, directing aecniraU 
to be taken and inijuiries to be made There arc thus two distinct stages in the suit 
and m tho preliroinary stage the suit can only be disniKsed on the ground that there 
IS no cause of action or that the suit is premature («} For forms of prelitmnarydeciee. 
eec Sell I, App Deforms Nos 17 and 10. and for forms of final drrrre, see forms ?*os IS 
and 20 

Insolrent estate —£(tb rule <2) provides that when it appears In an sdmimt 
(ration suit that tho estate of the deceased is m^olrent tho rules laid down in tke 
Presidency Towns Insolvency Act, 1909, as to Presidency towns, and in the PronUfial 
Insoheac} Act, 1920. os to the other parts of Dntish India where that applies, ehtU 
apply eo far as regards (1) the respective nghts of secured and unsecured creditor* (2) 
debts and liabilities provable, and W tb® vaioation of sanuilies and future and con 
tmgent iiobiiitiea ^otc tba* ^bis sub rule does not apjdy all the rules and principles of 
insolvency to Insolvent estates, bntoidy therulesm respect of the three he&dsenumereted 
above (v) 

flights Of secured creditors oader the Presidency Towns Insolvency Act— 
See a. 43 of the Act, and cb 9 to J7 of Sch II to the Act. 

Rights Of seenred creditors ander the Provincial Insolvency Act— ^ 

B 47 of the Act 

Debts and liabilities provable under the Presidency Tovms Insolvency 
Act — See sections 49 and 48 and Sebednio II of the IVesidwiPy Towns Jnsolrcncj Act, 

I Dot 

Debts and liabilities provable under the Provincial Insolvency Act —So 

es 45 and 46 of the Act 

Suit to recover assets Improperly applied by Administrator General — Thia 

section does not apply to a suit brought by a creditor of the deceased sgaiast the 
Adimniatrator CScncral (to whom letters of administration have been grsntcdj 
against other creditors of the deceased to recowi u'^sets alleged to have been improperly 
paid by the Administrator General to those creditors in priority to the plaint iff (tc) 


Effect Of decree In administration euit upon prior attachments —A decree m 

an adnumstration suit is a decree m favour of ail creditors of the deceased, end as 
ol them ore included in tho sodio decree ft would be inei^uitablo that one should bom a 
better position than SDother under that decree Tho assets aiu therefore dirid « 

(0 S»er<wn,rT (1876) Hb D #91, (c) «« !> I(1PS ) SOCh U-It 'o™>' 

Horralerv /Vir"<1876)2CTi P 1» ' Jrf/. Cen o/ ir<rrfOK (291-) 3» 

(u) i7a««v Jarf mart <t**8)5T cat 600 6Qi 2- I U 6G6 

1358, 129 10 666 iSi)A C 65 («) tlOl’’) 58 Ms4 600 22 1 C 586 rvppi 



DECREE IN* rRE-EMPTION SUIT. 


C81 


imong^t bU cmliton pro rata 1 vcn a creditor who has obt lined an attachment on tho 0. 
state of the deeea«o<l j nor to the decree m the administration suit is not entitled |y, 1 
to pnonti over the other cmlitora An attachment docs not create a charge upon tho 
proj>crti attacl ol, an 1 the Court mil gtaj all proceedings in esecution after tho passing 
of the decree in the suit (r) 

14 . [S. 21*1.] (1) Wlicrc the Court decrees a claim to 
Drc-cmption in respect of a particular sale 

Deem la rrc-cmptlon sull •*, i.i i 

of property and the purcliasc-money has 
not been paid into Court, the decree shall — 

(a) specify a day on or before nluch the purchase- 
money shall be so paid, and 

(b) direct that on p.aymcnt into Court of such pur- 
chase-money, together with the costs (if any) decreed 
against the plaintiff, on or before the day referred 
to in clause (a), the defendant shall deliver possession 
of tliQ property to the plaintiff, whose title thereto 
shall be deemed to have accrued from tho date 
of such pa}'ment, but that, if tho purchase-money 
and the costs (if any) are not so paid, tho suit shall 
be dismissed wnth costs 

(2) \Miero the Court has adjudicated upon ri\al claims 
to pre cmption tlio decree shall direct— 

(a) if and in so far as the claims decreed arc equal 
in degree, tliat the claim of each pre omptor com- 
plying with the proMsions of sub rule (1) shall 
take effect in respect of a proportionate share of 
the property, including any proportionate share 
in respect of which the claim of any pre emptor 
failing to comply with the said proMsions would, 
but for such default, have taken effect , and 

(b) if and in so far as the claims decreed are different 
in degree, that the claim of the inferior pre-emptor 
shill not take effect unless and until the superior 
pre emptor has failed to comply with the ‘said 
proMSions 

Difference between the old section and the present rule — tiih rule comsiKinds 
With » 214 C 1* C 18SJ escopt in the folioving particulars — 

1 The i»ord4 who<c title tlicrrto shall be dootaeU to have sccrued from the 

date of Buch paj niciit sre new See notes below under tho-^ wonis 

2 Sub rule (2) IS aI«o new Soe notes below Sub rule (2) Riial pre-emptors. 

(X) CpofeuI ChumJrr \ Futwtk UR 15 Cal SO’ 
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0. 20, 1*. 14 eniptlon — Tho right of jae emptioa can only be exercised in respect of 

tmmotabh property A and S, liotK Sbthtunedana, are co sharers of a house If B sells 
his sharo to X for Ka 500, A is entitled to pre-empt D b share on ywyment of Rs OOO 
that la to say, A as co sharer taay rc^tiiro B to eell his share to him »n preftrence to T 
The same role applies if A and B are otniora of aJjotntnff booses If B refui^ to sell 
his share to A, A may institute & suit for pre emption against Rand X It has been hsld 
by the High Conrfc of Allahabad, that if the sale by R to X has been completed before 
the date of the suit, B having no longer any interest la the property, he is not a necessary 
party to the suit (yj If a decree la passed for A, and jf he has not paid the amount of 
purchase money into Court, the decree ahonld apecify a day on or before which the por 
chase money should be paid into Court. If tho amount is paid wjthin the time fixed 
by the Court, A wdl he entitled to enter into poiscssion of R b share But if he fad? 
to pay the amount within that time, ho wdf lose the benefit of the decree fzj Ifa 
decree is passed for A with costa, A may pay into Court the purchase money the 
costs (a) As to extension of time for payment, see notes below. 

It IS important to note that the nght of pre-emption is a ptnotial right This leads 
to the following results 

1 If the pre-emptor that »9 the person entitled to pre-emption, transfers the 

right to a third party, the right is lost and the transfoiw cannot maintain 
a suit for pre emption {(>) 

2 It 18 not settlc-d whetbec if the pre emptor dies during the pendency of the 

suit for pre-emption, the right, according to Sunni hlabomedan Law, is 
extinguished (c). or whether it sumres to his heirs or to hu legal 
wpreseutatjvfis (il) 

3 If the pre emptor transfers the right of pre emption during the pendency of 

the suit for pre emption, the right of pre erapticiQ la lost, and the suit wdl 
be dUmiased And even if he obtains a decree and transfers the decree 
the right of pro emption will be lost, and the Court will not allow eiecutmn 
of the decree But if he obtains a decree, and Iransfere not the derree, 
but the property which is the eubject of pre emption, the right of p»* 
eu-ptjon IS not lost end he may ex«^ute the decree, though execution »dl 
not bo allotwcd to t lefraut'/creefe) 

"Whose title thereto shall be deemed to have accrued from the date 
of such paytnent ” — ^Theso words have been added to make St clear that the title 
to the property vests m the plaintiff oo payment of the purchase money, and that it 
IS not necesMiy to complete tho title that there should be a document m wistmg 
and registered as req^uired by the Transfer of Property Act in the case of a sal® of 
• »* - J .1. _ , ~.-«=ae the 

, • t ransfrr 

, ■ . ■ nthout 

an instniment of transfer (/) 


The plaintiS’a title accrues <mi payment of the purchase money and not from the 
dale of the sale (?) No registered document a neoesaarv to transfer the property 


{•> Aflftiv iroti tlWl) 6 lat' 85 I C 
185 < 25) A 11 . 20 . ,, 

(i> J2o«i<ilv Ha>7><ilnS2W 27 Alt t J 
1151 O 118 (SWA A 237 
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from (he d»(o of pajincnf,( hough he cannot obtain |io«e«iion hy rca'on of (ho defendant ( 
Ijcmg hini.«olf m pow^sion m another capacitr (*)« or bj rcaion of a usufructuary 
mortgagee being in possession (j) 

Mesne profits — upon a pre emptum decree the pmpcrtj and Iho right to mesno 
profits (htrefrom Tc«t in the pre emptor only from the date when he pays the amount 
of the purchase price jinnlly decreed, until that time the original purchaser retains 
possession and is entitled to the rents and prDfits(X) 

Extension ol time for payment Into Court —The High Court of Allahabad 
has held that a plamtifl nho has obtained a deerec ran appeal within the period of 
limitation, whether or not lie has made (he payment on or before the tlay filed (I) The 
mere filing, howcier, of an appeal does not operate as an extension of the time for 
payment {tr ~ '* . * * / • ,t- _i . c _* i .j,g 

payment (a ' ■ * ‘ >i> extended 

the time fai See notes 

to 8 148,“ 

Sub rule (2) Rival pre emptors — Sub r (2) prescribes the form of decree 
to be passed when there are riTal precmptois It is based upon the undermentioned 
rulings of tne Allahabad High Court (p) 

Pre-emption under the Mahomedan law — The Mahomedan law » the only 
system prevalent m British India which provides eubstantive rules relstuig to the right 
of pre emptioQ in a systematic form (f). The Manomedan law of pre emption is applied 
by tho Courts of British India to Mahomedana except in the Madras rresideney, the 
l^njah and Oudb In the Madras Pieeidcnvy, the right of pre emption is not recognised 
by the Courts even as between Mahomedans, on tbe ground that it places a restriction 
upon liberty of transfer of properly and is therefore opposed to equity and good con 
ecienee (r) PrC'emption in the Punjab is regulated b> the Punjab Laws Act, 1872, and, 
in Oudli by the Ouclh Laws Act, 1876 See MuUas Principles of Mahomedan Law,” 
10th Ed, pp m 162 

Pre emption by custom — ^The Sunm Mahomedan law of pre emption applies 
by custom to Hindus in Bchar {«) and Gujerat (f) 

Pre emption by contract — ^A right of pre emption is occasionally given in 
mortgage deeds to the mortgagee, eo that m case of a sale of the equity of redemption 
by the mortgagor, the mortgagee shall have the refusal of the property, and m such 
a case the price may or may not be fixed beforehand (k) 

Vendor’s title in preemption suit — ^ pre emptor is not entitled m 
a pre-emption suit to put the vendor to proof of his title to the property which he 
purports to sell The reason is that (he principle of pre emption is substitution A 
pre emptor is therefore bound to tale tbe title which the vendee was ready to take (rj 


’_^l/fldAo(19U) 12An L J S21 
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rr, 15 , 16 


15. [S. 215.] Where a suit IS for the dissolution of a 
parfcjicrslup, or the taking of partnership 
solution ot partnership ' accounts, the Court, before passing a final 
decree, may pass a preliminary decree de- 
claring tlie proportionate shares of the parties, fi-ving the day 
on which tlio partnership shall stand dissolved or ho deemed 
to have been dissolved, and directing such accounts to be 
taken, and other acts to be done, as it thinks fit 


Preliminary decree directing accounts to be taJeen —The preiuninary decree 

diPPcting accounts to bo taken ahoulil alna}3 coutain a declaeation of the rights of the 
parties and jt should be in loffa I^o Sch I, App D («c) After the accounts are 
taken, a final decree is passed directing that the part«er‘-hjj> assets te applied, first in 
payment of the partnership debts, next, in paynsent of the costa of the suit and lastly, 
m pa3'ment to each partner of tlic amount found due to Jum on taking the account-* 
If it turns out on taking the accounts that tirere h a l>a]ance due to the defendant, a 
decree maj be pa’iwd m farour of the defendont (x) See Sch I App D fuIIU^o 22 


Appeal— A preUminary ilecree m a Mut for the dissolution of a ptrtnersbip or 
the taking of partnership accounts is appealable under s {>C But the appeal must be 
filed unthiit the period prescabeil by the law of limitation If no appeal is preferred 
witlun the p-'Hod of limitation the party aggrjes eil 1 y avch decree is precluded bj rirtue 
of the prowsions of s from disputing its coirectne's m an appeal from the final decree 
See 8 97 and notes thereto 

Letters Patent appeal — Ubere a Commissionor appointed to take accounts 
applies to the Court for dicectioos and an order is made ginng the directions the order 
being merely one regulating procedure end not a final adjudication of the rights of the 
parties, is not a ‘ judgment ” nntbjn the meaning of cl 13 of tbe Letters Patent of tlis 
High Court of Rangoon and u not appealable as such (y) 


16, [S- 215 A.j In a smt for an account of pecuniary 
transactions between a principal and an 
between iwioripai »ai agent, and m any other suit not herein- 
before provided for, where it is necessarj’. 
in order to ascertain the amount of money duo to or from 
any party, that an account should be taken, the Court shall, 
before passing its final decree, pass a preiimiuarj' decree direct- 
ing such accounts to be taken as it thinks fit 

Stall pass a prellnilaary decree directing accounts— If the fact 


passing a prehaunnry decreodirectiagan account to be taken theCouit muit besatisfi d 
that the agent ia liable to account ((3 


SuUeraga (1S97) 80 


It) fi-vn Ckoran V JJiifafi llO"!) 22 AU 1* J 
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vnjctlicr decree can be passed in lavoar of defendant— in a swit for 

sceount l>ct«pcn prinripil and apcnl a deerw enn, if npc<*««nr%, lie pissotj m fnionr of y 
the defendant on p-iiment of the n«T««arj Ourtfpc (f) See note^ to r 10 below 

Appeal — See Tiote^ to r Kiftlwe, \ppe-il ’ 

Stay of proceedings — Where an nppeil M pending npain«t a preliminary 
decree, the Appellate Court mat make an order under O 41, r /», stajing the inquiry 
into aceinints pending the lieanng of tlic appeal (<f) Ste notca to O 41, r 6, ‘Stay 
of proceedings uniler a decree 

17 . [iVcK ] Tlic Court either by the decree direct- 
ing an account to be taken or by any sub- 
sequent order gi\c special directions with 
regard to the mode in which the account 
IS to be taken or \oiichcd and in particular may direct that in 
taking the account the books of account in which the accounts 
in question ha\c been kept shall be taken as prima facie 
evidence of the truth of the matters therein contained with 
liberty to the parties interested to take such objection thereto 
as they may be advised 

18 . [iVeu ] Wierc the Court passes 
tie?"e7pro'?rrt>M«K » dccrcc foT tlic partition of property or 
[?ieperH‘°“ for the separate possession of a share 

therein, then, — 

(1) if and m so far as tlie decree relates to an estate 
assessed to the payment of rc\enuc to the Government, the 
decree shall declare the rights of the se\eral parties interested 
in the property, but sliall direct such partition or separation to 
be made by the Collector, or any gazetted subordinate of the 
Collector, deputed by bun in this behalf, m accordance with 
such declaration and with the provisions of section 54 , 

(2) if and in so far as such decree relates to any other 
immovable property or to movable property, the Court may, 
if the partition or separation cannot bo comoniently made 
without further inquiry, pass a preliminary decree declaring 
the rights of the several parties interested in the property 
and giving such further directions as may be required. 

Receiver not rendered fonctos officio— A rtwiver appointed m a suit 
for iKirtition does not after the passing of the dcciec under sub rule (1) become Junctm 
oS'cio as regards agricultural land comprised in the suit The Court may tliereforc 
grant an interim injunction restraining a P*rty from interfering with the receirer’s 
possession (<) Secs 51 and notes thereto 

(0 ramuXKTniv SS All ei t i («) t /l/lan <1 Lah IIS 

163 e9l( 93 (-.>)A L. Its mTr.las(l9-l) 

{<0 Sif /fci/aHiA«iT (190|)SIC»J -li I 7Lab L.J t e«l I. 211 (SS) \ L.U* 
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0.20, "Giving such further directions ' —TiiPse ■Bords are wide enough to 

rr. 18, 19 a direction for an inquiry into future mesne profita But under the rule the 

direction should he m the preliminary decree If no aucb direction la included ja the 
preliminary decree, the Court lias no porrer to direct an inquiry into future ineine profits 
by Its final decree (/) 

Joint Hindu family — in n wit for partition of joint Hindu family pru 
party, the property not being of the kind referred to in sub rule (1), a preliininary decree 
may l»o passed as provided by aub rule (2) (y) , and for the purpose of working out the 
prelimiaarj decree and adjusting the shares, the final decree may give one co parcener 
a charge over the share of another as an altefnative to depriving a co parcener of some 
property (A) See notes tor 12 above ‘ Joint Hindu family ” 


19 , [S. 210.j (j) Wlicro the defendant has been allow- 
ed a sot off against the claim of t}ie plam- 
aiiwfd® *■’ tiff, the decree shall state what amount 

IS due to the plaintiff and what amount 
15 duo to the defendant, and shall be for the recovery of any sum 
■which appears to be due to either party 

(S) Any deciee passed m a suit in Tiiiioh a set-off is 
claimed shall be subject to the same pron- 
Korn 1 = s'oos “ respect of appeal to which it Mould 
jsting to set-off havc bcen subject if no set off had been 

claimed 

($) The provisions of this rule shall apply whether tie 
set-off IS admissible under rule 6 of Order VIII or otherwise. 


Appeal from decree relating to setoff— This rule correspond* with 
6 ,116 of the Code of ifi82 except aa regards the provision as to the Court tonluch 
an appeal should lie from a decree passed jn » suit m vhich a set off it claimed The 
second paragraph of 8 210 ran as follows — 

‘ The decree of the Court mtb respect to any sum awarded to the defendant shall 
have the same effect and bo subject to the eatne rules in respect of appeal or other 
wise, as if such sum had been claimed by the defendant in a separate suit against the 
plaintiff ” 

The present rule provides that eppeah fcom decrees relating to set off shall lie to 
the Courts to w bich appeals jn resp ct «f the original claim would he 

Decree fer defendaot where set off Is claimed — it haa been held by the 

Allahabad High Court that in a auit by a principal against his agent fur accounts, the 
Court can grant a decree to the agent for the amount found duo to bun on the taking 
of accounts hetween the jiartiw* (IJ The ground on which the decision is based 
that a swt for accounts s^inst an agent ncccs^ftriij inrohes an undertaking by the 
principal to pay to the agent any sum that may bo found due to him Comou-nting 
on this case Philhi's, J , in a Madras ca'ie (j) vaid ‘ This, I think, is taking a 


(/) OAu7uJramv Ahamal^n (1919) 4" 31m1 296 
s! I 0 mj 

(A) ■ _ ■ ’ 1 

«) 




^ Bu/iji(l9J4>2 Ml t.J 

Znf^Mtr oj Titu'wr (1318) 
*2 JUa 8 3 SSl>, 63 1 t S3/ | U>f 
defrndsiit R cUlm wr excess wm iu n 
cawtlim l^rndl 



EXECUTION OF DFCUEES AND OKDEUS. 


C87 


ioracwhal large vicrr of Ihe intention nf & plamtiiT In *uch a suit, for it could rarely C 
lie his intention to bring a suit in order that a deerro might bo piien against him ” j»|». 
But the Calcutta High Court has held that in a suit for an account the defendant may 
cien claim an equitable sot ofl on pajment of Court fee (1) FccnotcstoO 8, r 0 

Certified copies of the judgment and 
decree shall be furnished to the parties on 
application to the Court and at their 
expense. 


ORDER XXI. 

Execution of Decrees and Orders. 

or execution of decrees in general— The present order JS the longest Order ( 
in the nhote Schedule It consists of I03 rules It is proposed hero to give a summary 
of these rules, and at the same timo a desenption of the different modes of execution, and 
the procedure to be obseraed The refereoees to tho rules given m this sumtnsr} are 
to the rules of the present Order 

A obtains a decree against D for Rs 5,000 Ifere A is tho decree bolder, B is the 
judgment debtor, and Rs 5,000 is the judgment debt If B fails to satisfy the decree 
A may apply for execution of the decree against Bt person, or against Lis property 
or both (r 30) But the Court may, in its discretion, refuse execution at Iht same time 
against tho person and property of tho judgment debtor (r 21) Execution against 
the person of the judgment debtor con<ist8 in arts sting him and detaining him in jail 
Execution against the property of a judgment debtor consists in attaching and selling 
his property, and paying the decree holder the amount of the judgment debt out of tho 
sale proceeds 

Application for execution. — ^All proceedings m execution are commenced by an 
application for execution (r 10) Tho application for execution must be in wntmg 
[r 11 (2) ] and should contain the particulars set forth in rr 11 (2) to 14 The only 
exception is where the decree is for the payment of money and the judgment debtor 
IS in the precincts of tho Court when the decree is passed, in which case tho Court may 
order immediate execution on the oral application of the decree holder at tho time of 
passing tho decree [r 11 (1)] If tho ajiplication complies with the requirements of 
rr 11 (2) to 14, the Court will direct execution to issue (r 24} If he does not, the Court 
may fp;pct it, or may require it to bo ^jiieDded fr 11) If the application js rejected, 
the decree holder may present another appheation properly framed 

WbO may apply for execution. — ^The application for execution must be made 
by tho decree holder If tho decree is transferred by tho decree holder, the transferee 
may apply for execution (r 10] If the decree lias been passed jointly in favour of 
more persons than one, any one of such persons may apply for execution (r 15] If the 
decree holder is dead, his legal representative may apply for execution (r 1C) 

Against whom execution may be applied for. — If the judgment debtor is living 
execution will be applied for sgsinst him If ho is dead, execution maj bo applied 
for against his legal representative In the latter case, the decree may not be executed 
against tho person of the legal rrpresentatiie, but only against the property of the 
(t) ^arrnJntv JiIkImA (1931) SS C W ^ I yatkr ami CAsiKlrd (1017) SI Csl SK. 

17,1821 c 198,(SI)A C 888 , | 


20. [S. 217.] 
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liimlshcd 


688 


THE FIRST SCHEDULE. 


O, 21 judgment debtor wlneh ha» fome to the handa of the legal rej'resontatiTe and has not 
been duly disposed of by him (a 60) Aa to notice to the legal representative, see the 
next paragraph 

HoUcebetoreorderlng execution.— .ThoUwdoca not require any notice to bo 

issued to the partj agamst whom execution is applied for, except m the folloiring 
two cases — 

1 here the application lor execution Is made more than one year after the 
date of the decree or more than one year after the date of the last order 
made on nnj previous application for execution 

2 ^^Ticro execution »s applie<l for against the legal representative of the 

judgment debtor 

In these two cases the Code jwosides that "the Court expciitiug the decree ekall 
issue a notice (r 22) There is one ease m which it is dijcrefionori/ with the Court to 
issue a notice before making an order for execution, and that is wJicre the decree is for 
money end execution is sought against the iierson of the judgment debtor (r 37) 

Execution against person of judgment debtor.— 

{i) Drcreea Jor the payment o/ money— .1 obtains a decree ngamst JJ lor Its 5 ©00 
and coats [This la a money decree ) j 8 fails to pay the amount of the judgmcnt*debt, 

A apjdiex for execution of the decree against J5 a jttuw [r 1) (2), c! (j)] The decree 
being 0 money decree, the Court maj, instead of issuing a warrant for J3 b anest, issue 
a notice calling upon him to apjwat and ehow cause why he ghould not be committed 
to the nvii prison m execution of the decree (r 37) If B appears ami satisfies the Court 
that he la unable to pay tbcainount of the dccicefrom poverty or other eufficient cause 
and if there are no circumstances which disentitle B to the indulgence of the Court, the 
Court may make an order disallowing A s opphcation for D s arrest and detention [r 40 

li 

C 

\\ here a warrant of arrest Is issued, it should be executed by an officer of tho Court 
appointed in that behalf (rr 24 25) If when the officer goes to execute the warrant 
B offers payment of the amount of the judgment debt (which must always be BieciUed 
in the warrant), the officer should receitc the payment and the warrant should not then 
beexccutcd(r 3g) But if no pay m'Ui is made, J5 should be arrested and brought before 

the Court as soon as practicable (s o5) U no notice wa« issued jirior to his arrest 
under r 37, it is oj>on to B to show thit lie is unable to ^viy the amount of the deerre 
from posartv or anv other sufhcjenl cause ft 40 (I)] If tho Court is satisfied that B is 
unable to pay the amount of the decice from poverty or any other sufficient cause and 
if there are no other circumstances which would disentitle B to the indulgence of the 
Court, tho Court will make an onler directing Us rc{ea>e (r 40 (I)] Ofherwase the 
Court wjU make an order committing B to jmson [r 40 (5)] The prison Will be a ci\il 
prison (s 55), and the terra of detention tn pn»on is six months if the amount of tho 
decree exceeds lls Go, nn<l six week* if the omount of the decree docs not exceed Bs GO 
(« 58). If while in prison, B pays the amount mentioned in the warrant to tho oflicet 
m charge of the prison, or the decree la otherwise fully aatisfifd, as by attachment and 
sale of the property be w»ll be released from detention (s 6S) Otherwise he will be 
detained in pnson until i>xp>ration of tlie term of his detention unless tlie decree holder 
requests the Court to release him from detention, or omits to pay the subsistenco allowance 
of tjje judgment debtor judgment debtor released from detention in any one of 
the above cases cannot he re irfestcd in execution of the same decree (s 5S (2)J, thouch 
tho judgment debt has remained unpaid This docs not mean that his liability to pay 
the debt censes, for the drerco *till subsists, and .1 may yet execute the docreo agamst 
fJ * j rojxrfy (s 5? (J)], though not against his jperfon 
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Xo womin c'Jn J)c amstc^J in cwuti m of a mnnct decree [s 5G] 

(u) Dtent^ off'r ihnn fhy>»e for /A* paffmeni of money — \ judgment debtor mij 
lio nrrcM(Ki and inipn«ono«l not onh m cTccution of a decree for the jia^ment of mone>, 
but a!«o jn cTeciition of other decrees frr 31, 3*, 33) The procedure to bo follmveil 
in these eases i« as follows If the application is in projvr form, the Court will issue a 
Warrant for arrest of the judgment debtor (r £1) If the judgment debtor is arrested 
in execution of the warrant, he must I»e brought before the Court “as soon as practi 
cable” (g 55) The Court w ill then make an order committing him to the ciril prison 
If, while in jail, the decree is fulh «ati«fie«l, lie will be released from detention [s 58 (1)], 
otherwise he will be detained in prison until expiration of the term of hia detention 
unless the decree hohlor re<iuests the Court to release him from detention, or omits to 
paj the subsistence allowance of the judgment debtor as pros iiled bs r 30 

Execution against properti of Jodgment debtor — This subject maj be 
considered under two heads namely (I) attachment, and (2) sale The rules relating 
to attachment mav be stated first and then the rules governing sale, for attachment 
precedes sale Attachment is levied and the sale of the propertj attached is effected 
b} an officer of the Court under a warrant issued from the Court 

Before con<id“nng the rules relating to attachment and sale, it is to be observed 
that there are certain kinds of properts which are not liable to attachment or sale In 
execution of a decree These are described m a OO Subject to these eseeptioas all 
saleable property which belongs to the judgment debtor, or over which be has a disposing 
power which he may exercise for hi> own benefit is liable to attachment and sale in 
execution of a decree against him (s 60) 

I Ament — Attachable property belonging to a judgment debtor maj be 

divided into two clas'^s (I) movable and (£) immovable 

As to fl«ocA»i*n/ of moialh proj^rly — See rr -13 to 53 

Attnchmenl of immioUe property — If the property be immovable the attachment 
IS to be made b\ in ord«r prohibiting the judgment debtor from transferring or charging 
the properts in an5 waj and prohibiting all other persona from taking an) benefit from 
such transfer or charge The order must be proclaimed at some place on or adjacent 
to the propertj anil a copi of the order is to b" afSied on a conspicuous part of the 
propertj and thm upon a conspicuous jpart of the Court house (r 54) 

Mliere an attachment has been made am private transfer of the projierty attached 
wncther it bu movable or immoirbV is soil as igainst all claims enforceable under 
the attachment (r 04) 

If a claim is preferred to ans proj rt\ attached in execution of a decree bj am 
person other than a porty to the »Hit, the procedure prescribed b\ tr 58 to 03 must be 
followed If anj questions arise in the course of execution proceedings between the 
jwrtiM to tAe suit, or their representatnes the\ should be dealt with under s 47 

If during the pcudenc\ of the attachment the judgment debtor satisfies the decree 
through the Court, the attachment wiU be deemed to be withdrawn (r 5 j) Olherwisp 
the Court will order the projiertv to be sold (r 64) If the properta attached is current 
com or currencj notes the Court mat direct payment to the decree holder m satisfaction 
of his decree (r 5U) for it is not nece»sar\ to scH com or curremi notes 

// Sole of allaehed property— If the properti attached be mo'abh jiropertj 
which is subject to six-edv and natural decxv it mss be sold at once (r 43) i.\cr5 sale 
in execution of a decree shoul I be conducted bt an oftuer of the Court except where 
the iiroix?rt\ to be sold is a negotubh iiiatniment ora share in a corjwration which the 
Court mil onlcr to be sjU through a bnl er (r 70) 
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O. 21 After the property, whether moraltle or immorable, is atUebeJ, the first step to 

be taken witli a new to its sale J3 to cause a proclamation to be made, stating the time 
and place of sale, and spccifjmg the property to bo sold, the rcTenue (if any) a’sessed 
upon the propertj , tho cncumbmoces (if any) to winch it is liable, the amount for the 
recovery of which the sale is ordered and such other particulars as the Court considers 
matcrjal for a purchaser toknoa in order to judge of the nature and value of the property 
(r 6G) Xo sale ahoutd take place until after t(m espiration of at least thirty days in the 
case of immovable property , and of at least fifteen day s in the case of movable property 
calculated from the date on which a copy of the proclamation has been fixed on the 
Court house of the Judge ordering the sale, unless the judgment debtor consents in 
writing to the sale being held at an earlier date (r 68) Tlie Court may jn its discre 
tion adjourn the sale from time to time, but jf the sale is adjourned for a- longer period 
thanaeven days a fresh proclaisation should be made, unless the judgment debtor 
consents to naive it (r 60} 

It IS important to note that no holder of & decree, m execution of which property 
IS eold, can bid for or porchaac the property without the erpresa pernussioa of the 
Court (f 7»j 

Irreyuhrtly «« the mnjuil of sale of allotted property sale of tnmoiable pro 
petty can bo set aside on the ground of irregularity lU publishing or conducting the sale 
unless upon the facts proved the Court is titUsM that the party aeekiag to set aside 
the sale has sustained substantial injury by reason of such irregularity (r 06) As 
regards motoAlt property, the rule is that a sale of morsble property is not liable to be 
set aside m any case on the ground of irregulanty in publishing or conducting the sale 
The only remedj open to the party who has soslained any injury by reason of euth itre 
gulanty is to institute a suit for oompeosatjon against the person responsible for the 
trregularitj But if such person be the purchaser bim«elf, the party sustaining the 
injury may sue for the recovery of the specific property and for compensation in default 
of such recovery (r 79) 

Disposal oj salt proceeds — The sale proceeds of property sold in execution of a 
decree are applied in the manner prescribed by s 73 

Reststancs la delivery o/ possesston to purchaser — ^ttTipre immovable properly is 
sold m execution of a decree, and the purchaser is re'»isted or obstructed in obtaining 
possession of the property, he may make an application to the Court complaining of 
such resistance or obstruction The Court will thereupon fix a day for investigating 
the matlcr, and eummoB the party against whom the application is made to appear 
and answer (rr 97 103) 


Payment under decree 

i.2I,r.t 1. [S. 257,] (1) All money payable 

under a decree shall be paid as follows 
namely — 

(a) into the Court whose duty it is to execute the 
decree ; or 

(b) out of Court to the decree-holder ; or 

(c) othernuse as the Court which made the decree 
directs. 
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(2) ^Vhc^c nny payment is made under clause (a) of 
sub-rule (1), notice of such payment shall be given to the 
decree-holder. 


Retrospective effect of rules contained In this Order. — Acomivinson of this 

Order with the cotTe«ponding Chapter of the Code of 18S2 will show that several changes 
have been introduced m matters of proccilare so far as they relate to the execution of 
decrees. In this connection it is important to note that changes in matters of procedure 
arc rctrospeetiTc in effect and apply to pending proceedings (f) 

“Money payable under a decree’ — It is money payable under a decree that 
may bo paid into Court under this rule Tlic word all docs not imply that payment 
must be of the entire amount A payment of a portion of the decretal amount is valid 
to the extent of such pay ment (m) Costs of an application awarded by an order under 
e 35 cannot bo asid to be money payable under a decree Hence such costs ought to 
bo paid to the party direct, and not into Court («) 

\\ here an order has been made for the payment of money into Court on a certain 
date and the Court is closed on that day, a payment made on the following day is good 
pay ment for the purposes of the order (o) 

Decree directing payment to decree holder —Payment into Court is a 
valid compliance with a decree even though the decree directs payment to the 
decree holder (p) 

When rule does not apply.— This rule does not apply where a decree is by its 
terms incapable of execution, as where it is provided by a consent decree that if the 
decretal amount is not paid it may be recovered by suit {q) 

Notice Of payment into Court— Sub r (2) which requires notice to bo given 
to the decree holder where payment is made into Court is now Payment of the de 
cTctal amount into Court operates as a $ati»faction of the decree to that extent, though 
no notice of payment is gl^en to the decree holder as provided by sub r (2) Similarly 
where a decree is assigned by the decree bolder, and the judgment debtor pars the 
decretal amount into Court without notice of the as<ignment, the payment operates as 
a satisfaction of the decree to that extent, though no notice of payment js given to the 
decree holder and the assignee is not entitled to execute the decree (r) But where 
interest is awarded by the decree on the decretal amount, the decree ho'der is entitled 
to interest until he receives notice of the payment into Court (e) 


2. [S. 258.] (1) AVhcrc any money payable under a 
decree of any kind is paid out of Court, or 
tlie decree is otherwise adjusted in whole 
or in part to the satisfaction of the decree- 
holder, the decree-holder shall certify such pajTnent or adjust- 
ment to the Court whoso duty it is to execute the decree, and 
the Court shall record tlie same accordingly 


(I) Ilairat Jii 
Horn 4 . 
Unm .0 


nmnu.o ^ i al ulnma (1891) 18 
9 fri^a (1893) ID 

'aianl (193.) 11 Pat "M 111 
• ( S3) 1 J 89 

brerrtaniof itale (1««9) I'SIad 
t \ ’!am>yitrpa {189«) 51 Uad 


19 3 ) 2 1 Jt 51 -6 1 I J 

ritifav (1919) 4 

- 410 Unspur la, 

uhuJJ * <19JI) 35 C W 


SlAil 5*« M 

1/1 rija* T 

X 510 135 



THE FIRST SCHEDULE. 


cn2 


(2) Tiic judgment-debtor also may inform tljc Court of 
such payment or adjustment, and apply to the Court to i«sue 
a notice to the decree-holder to show cause, on a da}’ to bo 
fixed by the Court, why such payment or adjustment should 
not be recorded as certified ; and if after service of such notice, 
the decree-holder fails to show, cause why the payment or 
adjustment should not be recorded as* certified, the Court 
shall record the same accordingly. 

(3) A pajTTient or adjustment, whicli has not been certi- 
fied or recorded as aforesaid, sbaii not bo recognised by any 
Court executing the decree. 

S. 257A, CPC, 1682, omitted iB this Code. — \\ jtli rcfermec to the present rjJe, 
it IS important to note that e 257A of the Code of 18S2 hag been omitted in tbn Code 
That section ran os iolhwa — • 


“ E\crj agreemen t to gi%o ‘ 

" ' vnil 


Agreement to vii 
JudStiwnWi btor 


tllM lo 


fion < 
derm 

reason ible. 


“ E\Lr\ ngr*-.ni»nt for »he *a»isf«cf»oi> of a juderaent debt, irhicfi proiides f«.p the 
miment directly or indirerfli. of ««> suia in eTce«a of 

ttoi';" 1 Vi’"'*' ti>« «“«i "“’'r "" 

unless il IS made with the hJ^e sanction 


'))> sum laid m eontmrention of the pron.ions of this section shall be applied 
to tbr -indution of the judgment debt, and the siirpltis, if any, shall be reeoTemble 
bj tb« judg/utnt debtor ” 


that — 

(I) agteoments to gire Ume to the judgment debtor, and 

|2J agreements for the aatisfaet »on of a judgment debt hich provide for the pay 
ment of any sum of l*« rf«mtaf a»no«wl, maj novr be entered into 

between the decree holder the judgment debtor wiWout (he eanclianot 
the Court, and if othenri» valid, they may be enforced as any other agreement 

Points Of difference between old section 258 and tbe present mle —The 
present rule corresponds with a 258 of the Code of 18S2 evept m the foUowing 
particulars 

(1) Tbs uords “ of any Juml” have been inserted in sub r (1). See notes below, 
Decree of any kind ” 

<2) In para 3 of a. 259 the wonla a payment or adjustment or the decree” 
folluued the word “ rccognirct! ” TKe« words have been omitted (seeaufar (3)] to 
make it clear that the Court cannot tecognioe an uncertified payment or adjustment 
for any purpose trftaffter. See notes below, ** Uncertified payment and limitation ’ 
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Scope and application of the role.— TI ms mic proMdes tint— O 

(1) wlii-rp an\ mone) }'i\ -^Wc under a tlccTcc of anj kind 1*1 /wid oi/J o/ Cour/, or 

(2) whrtt? a ileortY* i« otherwise atjustnf in nlinic or in jnrt to the satisfaction 
of the decree hnhlcr, 

the decree ho* ler tMI ocrtifi such pn\inent or adjustment to the Court whose dut\ it 
IS tocrocutc the decree, so that the same Tnaj be recorded b' that Court 


If the decree holder fiiU to inform the Court of the pajment or adjustment, it is 
open to the jud,;men'-drbtor to protect hirn«elf from esecufion of the decree b} apply 
ms to the Court within 00 da\a from the date of the pajment or adjustment (<) to i».auo 
a notice to the decree holder to show cause ulij the p.ajment or adjustment should 
not be reconled as certified If the jKijment or adjustment is not certified bj either 
parts, it shall not be reco^i<c<l b\ anj Court executing the decree This willajipeur 
from the following 

Iltualralioii 

A obtains a decree against li for Ua 2,000 It is sub«c<iuentl} agreed between A 
and B that A should accept Rs. 1,000 in full satisfaction of the decree B pajs A 
Rs 1,000 out of Court, but neither the payment nor adjustment ts certified to the Court 
A applies for execution of the full amount of the decree notmthstandin/j receipt by him 
of Rs 1,000 R objects to execution on the ground that the decree has been adjusted 
and payment has been made The pajment, not being certified, cannot be recognized 
by the Court arecuOny the decree, and the Court must direct execution to issue It will 
not avail B that A had agrce<l to certify the pajment to the Court, but has omitted 
to do BO See notes below under the hesd * Fraud ” 


History of set rale 3 — Tbe Codes of 1850 (s 20t>) and 18"7 {s 2o8) provided 
that a pajment or adjustment made out of Court should not bo recognized bj anv 
Court executing the decree unless it hart bc-en Cittifiid to that Court The Code of 1877 
wasamended in the jear 18~*> and the amendment provided that an uncertified p.vy 
meat or adjustment should not be recognized by any Court and the same provision 
occurred in the Code of 1882 (ti> lo the a ear 1$$3, tbe section was again altered, by pro 
Tiding that an uncertified pajment or adjustment should not be recognized by anj 
Court executing the decree, and thisjs tbe form in which tbe rule now stands 

Sub rule (3) — Sub rule (3) provides tbatan uncertified pajment or adjustment 
shall not be recognized by any Court execufiny the decree The words bj any Court 
executing the decree indicate the extent to which an uncertified pajment or adjustment 
should not be recognized bj a Court These words show that the prohibition to take 
cognizance of an uncertified payment or adjustment is limited to the Court which is 
called upon to execute the decree It is in execution proceedings alone that an uncertified 
payment or adjustment cannot be rece^nizcd bj a Court The rule does not prohibit 
a Court from taking cognizance of such payment or adjustment in proceedings other 
than execution proceedings An uncertified payment or adjustment maj therefore be 
recognized bj a Court trying a suit fora relief ba^ upon such paj ment or adjustment (t ) 
This gives rise to the following questions — 


1 W bother if the Court orders execution in the case put in the above illustration, 
B can maintain a suit against A for a declaration that the decree has been adjusted 
and for an injunction rtstrainmc A from executing tbe decree * 


(t) LlmiUllon Act sell J art I7i . 

lu) Ititut /'dAimon \ Khoja Shall Jnilk ' 

<1NS7) 11 Horn 0 It B 1 I 

(t) CtfomirooV iTaiAoMirA IS Bom 419 I 

Kalyan V Kaixla (lh91) IS All S3» I 

Chamaikam \ Katlirtm (ISD.) 10 ImmiI I 


0^9 Itiraf i handra \ tiari* Chandra 
(Ie9ej.5t»l '18 1 heoicrstlon ol »ub 

r <S) U DOl rx<luJeU bnau»r • iwrijr 
l>wee<l» 1 ) «»v *>f lull cl |r» 

eeeUli s I j so a| ] Ilcatlm »i required by 
• 4* J/erm \ iisfan (1910) 43 Boni ZIU 
4Sl < ISi 
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O. 21 , r. 2 2 . WhetheJ- if A execute? the decree notwithstanding the adjustment, and B s 

property ,s sold in execution, H can maintain a etiij against A lo set oji* ihe taU. on 
tho ground that the decree hSTing been adjnsted, A ought not to have caused the same 
to be executed ? 

3 Whether if A executes lie decire notwithstanding the adjustment, B can main 
tarn a autl against i to recover Jamagea tot breach of the contract represented by the 
adjustment ? In other words, whether, if B is compelled to pay m execution of the 
decree the full amount of tho deciee, namely, Ra 2,000, he is entitled to recover back 
that sum from -I as damages for breach of the rontraet on ^'s part not to execute tho 
decree ? 

Saoh oj the suits referred to above would involve recognition of an mcerUfied adjust 
ment, and £a success jn each would depend tnfer aha upon (ho recognition of such 
adjustment bj the Court trying Ih-e avtt Kow, it has been made sufficiently clear that 
the prohibition against the recognition of an uncertified adjustment is confin^ to Courts 
exKUtiitg and docs not ettc-nd to Courts Irytng sui(i Therefore a Court trying 

any of thcaboresuita would not be precluded from recogniting the adjustment though 
the adjustment has not been certified But this circumstanco is not of itself sufficient 
to entitle JS tc & decree, for m the first two cases there is an initial difficulty in 5 a «aj 
That clidiculty is the bar of s 47 which enjoins that all questions relating to the "execu 
tion discharge or satisfaction of « decree shall ho determined b> the Court executing 
the decree, and not hg « atperate atait 

As regards the fret <jue4hoH i6 ta quite true that if B brought a suit for an mjuac 
tion rcatraining A from executing the decree the Court trying the suit tiwaW rteagnige 
the adjustment though it had not b**en certi6ed But the Court cannot try the suit at 
all for such a suit is barred under s 47, the principal question la (be suit being whether 
A should bo restrained from sxttv-ting tho decree This being a question relating to 
‘ execution, caanotbatriediBaseparateauitfie) Hence theanswerto the first question 
IS in the negative 

The answer lo ihe second question is also in the negative end for the same reasons. 
The suit being one to set aside the sale in execuliOD, the principal question would be 
whether the proceedingi tn exerutuan should be set aside and this question is also one 
relating to * execution" wilhm the meaning of s 47 and the fluit would therefore be 
barred under that section (x) It is therefore icnmaCerial whether the purchaser at the 
sale in execution js a stranger or the decree holder himself There are two Cases Jy} 
both prior in date to the Afiahabad decision cited above, m which the property was 
purchased by » stranger, and the *wit "«» to eet aside the sah on the ground that the 
deereo had already been satisfied out of Court at the time the wle was held In both 
the^e cases it was held that the person who bought the property ha>ing purchased it 
6eno fide at an auction sale, tfa« *ade to him could not be set aside But the question 
whothet the suit was barrel was not raised in either of those cnics According to the 
Aitahdbad decision cited above, th« suit would bo bxned under s 47 


The third giicshon stands upon a different footing The suit therein referred to 
IS one for the recovery of damages for breach of the eontrset rej resented by the adjust 
ment The contract reprceenfod by the adjustment was to accept Rs 1 000 in full 
satisfaction of tho decree, and not to execute the decree for its fuli amount If not 
Withstanding the paj ment to A of Rv 1,000 in pursuance of the adjustment A causes 
the decree to bo executed *nd J3 is compelled to pay the amount of the decree (that 


(v) V Valut l<il nSOir 21 Cat *57 

£<iira4<ijiv £(ipoRna(iS3.{ltMa<t XK 
7>enQ it inilAu V ilsri 11901) 31 Cat 490 
i am ifltAaVR V Jifi Ifra^aiaal C192..) 4 
I«h 519 «7 I C 503 (— >A 1 4"S 


Jaittf/inv JIoefciinolA (1808) SO All S5t 

iel!app<i \ Itame/iaNilFa (ISO'J 21 B'"" 
4«3 Mothnra tMin v liioy kumar 


tiaHd)l5Cot 557 
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ia Ra 2 000) in cxocution, B mij auo 1 to reco\cr back that amount as dnmages for Q 
breach of the contract not tocscculc Iho decree Such a suit is not bamxl under see 47, 
for the principal question in the snit is not one relating to execiilion, but to the contract, 
its breach, and the amount of damages sufTcrecl by B in consequence of the breach 
The answer to the third question is therefore in the aflirmative (2) The Court trying 
the suit will take cognizance of the adjustment, and will direct A by its decree to repay 
Rs. 2 000 as and bj way of damages to B, though the adjustment has not been certifier! 

It may here be noted that if after the decree is satisfied out of Court, A assigns the decree 
to A, and \ then proceeds to realize tho decree bj eaecution against B, B has no cause 
of action against \, and he is not entitled to recover from X as damages the amount 
paid by him in execution to A, even though V took the assignment with the knowledge 
that the decree had been satisfied (a) 

The effect of non certification on the rights of parties may be summarised as follows 
If the adjustment is not certified, it will not be recognized by any Court executing the 
decree , and if the decree holder applies for execution notwithstanding the adjustment, the 
Court will direct execution to issue and the judgment debtor will not be heard to say that 
the decree has been adjusted Nor can he, even by institutings regular suit for injunction 
obtain a stay of execution, foe auch a suit is barred under sec 47 Nor is it open to him, 
if his property be sold m execution to bring a suit to set aside the sale, for such a suit 
alsois barred under see 47 (6) His only remedy is to sue the decree bolder for damages 
sustained by him by reason of the breach of the contract represented bv the adjustment 
He need not, hovrever, wait until the decree against him is tzecuted His eau*e of action 
arises on the prtstntalujn 0/ an applteafion by the decree holder to execute the decree 
Therefore where he has paid any money under the adjustment, ho may sue the decree 
holder to recover it as soon as the decree holder applies to the Court for execution (c) 


Suit by Judgment debtor based upon uQceniHed adjustment —The three 
kinds of suit referred to above deserve careful consideration for they are tj*pical of the 
modes in which the question of an uncertified adjustment frequently anses But an 
uncertified adjustment may result in a convejanee as in the following case —A obtains 
a decree against B for possession of immovable property A then executes an 
ekramama, whereby in consideration of Rs ISfi paid to him by B, he relinquishes an 
of R Subsequently he sells the remammg 
he ekrarnama and kabala are duly registered 
A then applies for execution of the decree 
and obtains possession of the property B sues A upon the two documents for a decla 
ration of his right to the property and for recovery of possession thereof Is the suit 
barred under sec 47 7 It has been held that it is not barred, and that B is entitled to a 
decree The suit is not one for aninjunction, and it cannot therefore be said to be directed 
to tnlerfert mth the execution of the decree In fact the decree has already been executed 
Nor IS the suit one for setting aside a sale in execution, for there has been no sale The 
suit is one for the recovery of property conveyed to B by two documents, both of which 
are duly registered The documents no doubt constitute an adjustment of the decree, 
but, as already explained in sub r (3) do not bar a auit upon an uncertified 

adjustment (d) 


(I) 



OZm Fee v itaug San Jlyo <19 6) 0 
lUBg S73 ( ZS) A K 3ie 
(a) SruJina v iannmulAu (1919) *. 3t*d 3Z3 
SOI C 031 

<0) Lakthmaiuhandra v Pamdoa (1930) 07 Cal 
403 118 I C 837 ( .9) A C 3*4 See 
note OD this case at p 169 
(r) Utdai KclutHi m (A< MUcr of (190*) 30 
Mad 040 
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> 21, X. 2 point m*j be stated la one sentence An uttcerttRed pajment or 

adjustment be recoftiuied Ly an} Court txcfpC a Courl lU dfcre«, end a 

auitbased upon such pojment or adjustment j» maintainable anhts tt iarrrtf 6y (ht 
3 roitsiOHa o/ arc \1 

Suit by decree bolder upon «n uncertifled adjustment. — ^This is the con 

%orse CISC A obtains a decree JJ for Its 315 end costs i> ynja ^ 200. 

and induces 4 to give up the costs end accept ft bond for the balance to be paid at the end 
of eij,ht months Neither the payment nor adjustment n certified to the Court This 
docs not pretlude -d from on the bond.for.aa stated above.eub r (3) only jirohibps 
a Cl urt erecahny a dreree from rpcoguiting an uncertified paj nient or adjustment (ej 
Under the repealed «cction 257A of th« Code o! 1S82 the bond would be % oid if it provided 
for a j^ijmcnt of a sum in cxcchs of the balance (/) This would no longer Le the case 
unless the bond were a mortgjigcbond and an ^/vount was being taivcn under see 13 (e) 
of the litivkan Agneultunsts Hebei Act, 1870 whicli mal.es the rei>eal«l sec 2o7A 
applicable (y) 

WOTiey payallle under a flecree"— A decree diwclmg the ?a^e 0l mortgaged 
properties in default of payment w a decree for the payment of inoncj whether there js 
a direction to [wj pcrsonalK or not (A) Ineome nwred bj a mortgagee decree holder 
from the mortgaged propertj in his possession and tor «hicb he has to eecount and 
give credit for tho surj lus is not inonev payable under a decree withm the meaning of 
this rule <il 

The Aladras High Court Las held that a decree wJu^h give* the judgment debtor an 
option of paying munej in order to secure a reconvesHnee is not a decree under which 
money ts pajabto within the meaning of this section (j) 

Decree of any kind The words *of any Imd in subrule ft) did not 
occur in sec 258 of the Code of 1877 of of 1882 They were inserted by the Code of 
J0O8 Under the Codes of 1877 and IS**? »t was he’d by the High Court of Calcutta 
that are 258 applied to the adjustment of anj decree \\h»te\er mev be the nature of 
the rt lipf uranted by the decree In the Calcutta case the decree was one for possession 
of immovable jiropcrty (f) On tho other hand it wis held bj the 'Madras Hi^h Courl 
that the section rderred only to deercea under which moivey was pajaW© snd did not 

apjily to other decrees «y, dccreee for joo'^sjon of immovable propertj (fj It was 

in this state of authorities that the words of any kind iren? inserted m sub rule fl) 
The High Court of Calcutta ilaims that tbe«e words woje added tognepfleft to its 
inUngsand to supersede the iJadw? niliPS* (»') The Bomkij High Court ftl a holds 
that tho ruJa applies to the adjustment of anj de<re«* as for mstancp a decree for 
partition (n) The High Court ofMailnis holds that the oni\ effect of tj e ad btion of the 
words of any kind w that the decree is not required to be one exeltisnely for the 
jsayment oS money as held by that Court under tho Code of 1682, but that it may be a 
cotnple'c decree providing partly for the jjavment of money an I pertii foranv other relief 
or reliefs ey.deljveri of powss, on of loimovalje property , in other words one of the 
reliefs granted by the decree mast be lor the psiment of money and unless tius I'l so, 
the adjustment does not recjiiire to be certified under this rule The Madras JSigli Court 
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lays strr's on tho woixl "the” before tho word “dccrw” ftnd sajs that tho word Q 
“ the decree ” cmiJd onU refer to what pn'<Tdes namely, a decree under which money 
isixijahlefc) Tlni«ifa<lecrce proMdeaforthopumentof inonej ns well ns for partition 
of immoaable prf’i’ertj, the adpistmcnt must be certified os required hj this rule (p), 
but not if it IS pTcIiisivcl}' for partition 

“ Adjustment.” — A composition scheme between a judgment debtor and his 
Creditors incbulinp the decree holder is an adjustment within the mcnning of (his rule 
and niaj be certified as such (g) An oral agreement not to proceed against the judgment 
debtor bejond a certain limit is an agreement \ar>ing the terms of the decree and is 
therefore an adjustment which cannot be proaeil if not certified (r) 


An executory contract may be on adjustment.—lf *he decree holder enters 
into a fresh contract with the judgment debtor for the satisfaction of the decree, the 
contract is legallj cnforcihlo and though still evecutorj niaj amount to an adjustment 
of the decree (*) 

Can a compromise effected In execution proceedings be enforced as super- 
seding the decree ® note under the heading “Adjustment of decree”, at p 170 
•• Where the decree Is adjusted In part . — A obtains a decree against B and C. 
A then enters into an agreement with B l>y which ^ is discharged from liability under 
tho decree Tne agreement constitutes an adjustment of a “ part ” of the decree within 
the meaning of this rule (0 If mtheeiecutionproceedingthejiartiescoire to an arrange 
ment wicrebypartof (Ac efeeretaf amount isremi«et/an<i (Ae fufance made pajaWe by 
instalments this is an adjustment m part and the decree can be eTecuted for the 
balance (u) 


Application for final decree.— An application for a finvl decree in a suit on a 
mortgage is not an application for ewuiion Therefore, the Court to w-hich an applica- 
tion IS made for a finsl decree is not a Court executing the decree Hence such Court 
may recogmre paj meiits made by the mortgagor out of Court, though the psj ments 
base not been certified (>) 

Mode of certifying — ‘'Ub rule (i) eajs that if (be decree holder fails to show' exuso 
the Court shall certify (lajment The Court is not bound, if the decree holder does not 
appear, to certify the payment without requiring proof If the payment is proTed it is 
not ojwn to the Court to go into the question whether the object of the pay ment was to 
defeat the nirhts of some third parly (tc), and if it a satisfied that pay ment has in fact 
been msde it must certify payment (x) 

Decree transferred for execution— Certification to transferee court — 

If the decree has been transferred for execution to anottier Court, the transferee Court 
13 the Court executing the decree and the adjustment muat be certified toil (y' 

Adjustment not certified If a third party 8 interest Intervenes.— Mhiie a sale 

laexecutmnot a tsoney deceve wag pemJrog eoafuiiiatiofl the decree bohiers msefe an 
application to the Court slating that thew had agreed to accept payment by instalments 
and pnying that tho adjustment should be certified The lower Courts recorded tfe 
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21, r. 2 adjoatincnt and set aside the wle Bat the Pris’y Council in JTanAefal v Umrao (t) 
reversed the decree on the ground that once a sale is effected the interest of a third party 
intervenes and there is nothing m the rule to suggest (hat such an interest can l« 
disregarded 

This itjle applies only to parlies who stand In the relation of decree holder 
and judgment debtor at the date of payment or adjustment —A ohtams a decree 

against B for Tls 6 000 B, being unaWc to pay the amount of the decree in cash 
transfers certain immovable property to C in consideration of 0 nadertahing to pay the 
amount of the decree to A G pays the amount of tlic decree to A out of Catiri 
Subsequently 0 obtains an aasignment of the decree from i, and applies for execution 
against B The piywent of tho decretal amount by G to 4, Ihoujh not ceritfied, is a bar 
to execution, for the payment was made not hy h, the judgment debtor, but by C, a 
third party, and thu rule appitca only abere a payment is made out of (Jourt 
by a d A/or to the d^ree holder (o) The High Court of Allahabad has 

applied the rule i\hen tho money ns not payable under the deereo to the decree holdc', 
and haahcld tbatvih^ro by a consent %'a ^ sM-it by A vp^fiaA. S, B ba pay a 
certaut aunv of money to O, and ha malies the payment, such payment, if not certified, 
cannot be recognized by the Court executing the decree (6) Under sec 17 as understood 
IQ Bouihay a decree holder purchaser at a Court sale stands on the same footing as a 
stranger If he gives up the properly purchased to the judgment debtor for a njoney 
consideratioft this w not an adjustment to which the rule applies m Bombay {c), It »» 
perhaps unnecessary to sUto that the rule does not apply to a payaenl by the jurigmeot 
debtor to the decree holder befoie the decree is passed td) 

There ts an oarhec decision of the Madras High Court vhicb lends colour 

to the View that where a decree w •djuslod to the satisfaction of the decree holder, and 
lie agrees to certify the adjustment to the Court, hut omits to do so, and subsequently 
applies to the Court lor execution of the decree, the judgment debtor may object to tho 
OM-cntipn and prove the adjustment ia eireufton proeeedtnft, and lAs Court txteulf"J 
the tlmee may take cognisance of the payment notwithstanding the provisions of this 
rule the reason given being that the suppmsion of the adjustment from the Court is 
not only a fraud upon the judgment debtor, but a fraud upon the Court {«) But m 
later cases the «ame High C^urt has said that if that be the effect of that decision. It is 
not gooi law {f\ In a Bombay case (j) a decree for Us 2,500 was adjusted by the 
judgment debtor paying and the decree holder accepting Rs 2,000 m full satisfaction 
of the decree, but the adjustment was not certified to the Court The decree holder 
thereafter applied for execution of the dccivo lie ouutted to state in his application 
as required by 0 21, r 11 (e), that tho decree was adjusted It was held, following an 
earlier decision of the same Court (AJ that it was a wa of fraud upon the Court, and the 
application 1 >t execution dj5nvw.««d But theee cases have been overruled by a Full 
Bench of th- same High Court, and jt has been held that a Court executing a decree 
can in no caao recognize a jiayinent or adjustment not certified as required by this 
rule (0 Tbe Iljgli Court of Calcutta has c onairtently held that it is not competent to a 
(i> /193J) 6S 1 A 60 35 p W K 891 J30 1 («) /* ” i ’ 
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Court executing 5 decree to cn<iuir<r into the fact of a pajmcnl or adjustment which has 
not been certified as rcfjuired bj thia rule even if frauci is imputed to tlie decree 

bolder (j) The same iiewhaslxy^ ta^en the CJi e/ Court of the Punjab 

the High Court of Patna (f), the High Court of Itancixin (m) and bj the Chief Court 
of Oodh (n) 

The law allows the judpnent debtor 00 daj« to apply to have the pavnicnt or 
adjustment certified (f imitation Act, Sch I, art 171] If he does not make (ho 
appbcation, an 1 the decree holder applies for execution within that period, ho may in 
answer to the application for execution, apply to have the jasment or adjustment 
certified, but this niu«t l>c within 90 daj-s \nd it has been held that ol/jtctious filed by 
a judgment del tor to the decree holder a application for execution may be treated as 
an applfation la ccrlify the piyment or adjustment, provided the oljections are filed 
within 90 davB o* the adjustment (o) Hut the judgment debtor is not entitled to an 
extension of t.mc even it fraud is established on the pirt of the decree holder Such 
extension be can claim onij under s 18 of the Limitation Act, anJ that section provides 
only for the ca«c « here an applicant has by means of fraud been kept /ro/it Me inotefeef^ 
of Ais nyhl to make the application, it does not provide for the case where he has by 
means of fraud been kept from lAe exercise of hia tiqHi to mal e the application (p) 

Uncertified payment and ILmitatlom^ub r (3) of this rule proMdee that 

an uncertified payment ehall not be recoynired by any Court executing the decree The 
third paragraph of the old section provided that an uncertified payment or adjustment 
shall not be recognized as a ya jmenl or adjustment of t\e decree by any Court executing 
the decree It was accordingly held under that section that there was nothing to 
prevent an uncertified payment from operating as a part jnyment within the meaning 
of B 20 of the Limitation Act so as to extend the pencil of limitation for applying for 
execution under that Act (j) The words asa payment or adjustment of tho decree 
have been omitted in sub r (3) Therefore under the present rule the Court cannot 
recognize an uncertified payment or adji stment for an j purpose leha'e *r It follows 
that an uncertified payment can aa longer operate as s part payment so as to extend 
the period of limitation for an application for the execution nf a decree (r) This may 
be explained by an illustration A obtains a decree against B in January, 1921 for 
Es 4 000 B pays A out of Court Rs 2 000 in January 1933, but the payment is not 
certified d applies for execution of (he decree for the balance in January 1925 that i», 
morethan three years after the date of the Jr.-ree but within three years from the date 
of poyni'nl under the decree Under the old section the payment, though not certified, 
operated as a fresh starting point for limitation and the application was therefore not 
barred Under the present rule, the payment, not being certified, cannot be recognized 
by the Court c>en for the purpose of limitation, and the application must be rejected 
as barred by limitation 
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3. 2l, r. 2 There wassfc one time a conflict of dcciomna as to the rofirms of “certifj” ond as 
to hon- pa^Tnents raa-ie out of Conrt should be cerliPed The High Coarts of Catcuttaft), 
Madras (if Jtonibaj (n), anti Rangoon (t), Iiaco held that vherc interest on the 
Jeeretnf amount has been jviiJ 1 j tha judsnnent debtor out of Court, or wltere part psi 
nient has been made of the decretal amount bv the judmu^nt debtor out of Court, the 
decree holder may appl^ to “certify’' the pa\ment bv an npphcAtion made etpresilj 
for that purpose cither prior or subsequent to the application for execution or he mac 
certifj the pajunent by a declaration m an application for execution of the decree 
tint he lias received such payment fO 21, r U (c)} The AJlihsbad High Court in a 
«erics of decisions («•) mamtaincd tbst the payment or adjustment must be certified in 
a sepirnte proceeding distinct from and prior to tfie application for execution, hut in tl e 
recent I uH Bench case of Jott Prasad y ^nchand (<r) it has fallen into line «ilh the other 
High Courts A Pull Bench of tlic Calcutta High Court has since held that srhen the 
decree bolder certifies ho mate* no application hut merely informs the Court of ft fact 
ond that the Court n ben recording the payment is not mahing a judicial order bat per 
forming a mini tcrisl dutj (jr) The payment roust be made within three years of the 
decree or of the lust fdatUng point of lumtfttion to be effectual under section 20 of the 
Limitation Act (») but it mav be certified at any subsequent lime by the decree holder (fl) 

Uncertified adjustment and estoppel on uncertified adiustmeat cazmt 
be recognited bj the Court executing the decree, it < annot operate as an estoppel acamst 
the decree holder .1 obtains a decree against JJ The decree is adjasted but 
the wljustment i«Tiot certified to the Conrt A receives payrornls under the adjustment 
and then applies for execution of decree The adjustment being imcerttfied the 
fact that A has received payments under the adjustment does not estop bun from 
applying for execution (6) 

RestUatlon of uncertified payment on reversal of decree in appeal ~ 
If ft decree is rcicr»c<f tti appeal, (he judgment debtor is entitled to recover hack all 
j I ^ >1. ♦K* v-iT-e. Tint W>en rertified 

■ lemsde 

ilication 


Surety ■ — A surets under we 145 for the performance of a decree is bound so Jong 
as the judgment debtor is bound and i» not ibschAigcd bj a paiment m hich has not 
bein certified (d) 

Joint decree tlOlders — Se© notes to O 21 , r fs, ‘Payment bj judgment debtor 
out of Court to one of several holders of a joint decree 
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Minor. — An flilju'tmrnt n( n docrro mtclc b% n pi/irdmn nitlioiit olitnining the Q. 
jvrmi'-Kin of the Court required lij O 32, r 7, oAiinut Ik* crtified under this 
rule {«) 


Assignment of decree.— As the application under rule 1C is to be made to the Court 
nhich passed the decree the lloniI>a\ lligh Court ha* held that it is open to thepidgment- 
dehtor to proae an uncertified ftdpi'tment for the purpose of aliening that the applicant 
i«not a tratiiferee and that as the decree lia<t nircads been satisfied, there was nothing to 
transferf/) Asimi!ir\iew was taken in tome Madras cases (j) Uut a Full Rench of the 
Madras Ui.;h Court has differr*! frorn thc«e rasss on the ground that the application under 
r 16 IS not iiiereK for recognition as a transferee, but for execution as such transferee, 
and that it is mcorrcit to rogird the Court which passed the de-rco as not being the 
execufiiig Court as well Tlie full Bench held that if there is no certified ad]U3tincnt it is 
no* i>ernii«sible to argue that ihtrc h no decree to be transferred (A) 


Representative — The word * judgment debtor ” in this rule includes persons 
elauning under him Such persons therefore are as much precluded from setting up an 
uneertiheii adjustment m execution proceedings as the judgment debtor himself would 
be (i) Compare s I4G 

Limitation lor application under this rule. — A certificate of pajment given ly 
a deerte holJtr to the Court is mereh an intimation that he has received a sum of money 
and that the decree has in that waj been whollj or parlisllj satisfied ( j) It is not an 
application for the Court has no judicial duty to perform svith respect to it {k) Article 
161 does not applj and a decree bolder maj therefore at onj time certify a payment or 
an adjustment (1} The ca<cs on the subject were reviewed by the Judicial Committee 
in Pralaali SinjA v AUnhalnd Bunl, Ltd fm) Tlieir Lordshijis held that the certification 
to the Court ba a decree hul Ieruii<terru)e2 (l)eaen if madi m the form of an application 
IS not an ujijilication under art 161 of the Limitation Act. IbOS, and is not subject to 
ana period of limitation The rule imposes & diitj on the decree holder to certifj and 
this he maj do at anj time earn after the execution of the decree would be time barred 
but for the paj-ment certified Their Lordships pointed out that certification at the 
instance of a judgment debtor under rule 2 (2) stands on a dilTcrcnt footing It is an 
application in w hn.h notice issues to the decree holder and it is subject to a period of 90 
dajs, lunitation under art 174 of the Limitation Act, 1906 The Pria j Council did not 
decide whether certification ba a decree holder is a step in aid of execution under 
art 182 (5) of the Limitation Act This nos, howeaer, decided in the negaliae by a 
Full Bench of theC'a'cutta llighCourt in Amar Knthrta > Jaaal Bi7n<fAa{n) It cannot 
be a step in aid of execution for it is not an application but it may siibstantiallj amount 
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in both these cases lumtaUon js *\ycd not by cerUSatUoa but hv pajTneni The luda 
went debtor mav apply even it the decree j* jiot drawn np (o) IVhcre the right to apply 
za birred by hmitatiofl. tlie jadgmcnt debtof la not entitled to agitate the matter as a 
proceeding under 8 47 (j>) 

‘ > t . I .t _ 

idence 

High 

ndian 


Criminal proceeding — Tie prohibition agnmat the recpCTjtion of an uncettihed 
payment or adjustment is confined to cmf Courts e«tufin^ dwrtti, and does not esieml 
to ciiruinal Courta Hence an uncertified payment or adjustment may bo recognised 
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Courts executing Decrees 

3 . [iVcid ] '^^^lere immovable property forms one estate 
or teimro situate within the local limits 
than 000 of the juTisdictioti of two OP moro Courts, 

any one of such Courts may attach ami 
sell the entire estate or tenure 

lAtld situate ta more than one jUrlSdlCtloo— Th«rule za new rt gwea effect 
to a ruling of the Calcutta High Court in tha uadermentioned case (u) Tho rule, when 
amphietj, may be stated thus where immovable property atteehed in execution of a 
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<Iccrco fomi4 one estate, of which & part la aituatc withm the local limiti of the jurisdiction ( 

of the Court esccutinf; the decree, and the rest hejond such limits, the Court cTccuting j.j 

the decree has the piwer to attach and aell the tcJlofa utate, though only a part thereof 
IS situate within the local limits of its jurisdiction 


4, [S. 223, 5th para,] Wlicrc a decree lias been passed 
111 .a suit of which the \ahie as set forth 
lu the pl.aint did not exceed two thousand 
rupees and whicli, as regards its subject- 
matter, IS not excepted by tlic l.aw for tlie time bemg m forco 
from the cognizance of cither a Presidency or a ProMiicial 
Court of Small Causes, and the Court which passed it wishes 
It to be executed in Calcutta, Madras, Bombay or Rangoon, 
such Court may send to tlie Court of Small Causes in 
Calcutta, Slidras, Bombay or Rangoon, as the case may be, the 
copies and certificates mentioned in rule G , and such Court of 
Small Causes shall thereupon execute the decree as if it had 
been passed by itself 


5, [S. 223, 6th para.] Where the Court to which a 
decree is to be sent for execution is situ- 
lodeo trtnscr Within tlic Same district as the Court 

which passed such decree such Court shall send the same 
directly to tlie former Court But, where tlie Court to which 
the decree is to bo sent for execution is situate m a different 
district, the Court which pissed it shall send it to the District 
Court of the district in which the decree is to be executed 


6, [s. 224.] Thc Court sending a 
iu be executed by inotirr [jecrcc for cxccutioH sball scnd — 

(a) a copy of the decree , 

(b) a certificate setting forth that satisfaction of the 
decree has not been obtained by execution 
within the jurisdiction of the Court by which 
it was passed, or, where the decree has been 
executed in part, the extent to winch satisfaction 
has been obtained and what part of the decree 
remiins unsatisfied , and 

(c) a copy of any order for thc execution of thc decree 
or, if no such order has been made, a certificate to 
that effect 
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1 (a),— Tlio omis^on to KMicl a cojij of tlie decrte to the Court esceutms the 

rr. 6-8 decree does not pvetent the awroe-hoWerlrom ai5i>\>ins to the Court tor estcution (r) 

Clatjse (b).— The omission to ttan^mit to the Court e-iecutmg the decree the 
cettificafe referred to m cl lb) la not a “maicnal" irregulanty the mranm,' 

of r 30 of tins Order Hence it is not a good ground for setting a-ide a sale m 
execution (w) 


7. [s. 225.] TIte Court to wliich a decree is so sent 
court rccrivinc copiH of CRUSQ sucli copies and Certificates to 

muiout^rU^^ *'*' tvitliout auy further proof of the 

decree or order for execution, or of the 
copies thereof, unless the Court, for any special reasons to be 
recorded under the hand of the Judge, requires such proof. 

Proof of jurisdiction —The oW section contained the words "or of the juris 
diction of the Court which passed it, ’ after the wonia ‘ or of the eoi’ics thereof *' Tins 
gave rise to a Conflict o! opioion whether a Court to wJiicb a rleereo wat sent for execution 
had the poucr to inquire whether the Court that pfl8,«il the decree had jurisdiction to 
pass it and to refuse execution it it found that the dectvo was passed witliout jurisdiction 
It Was held in some cases that the Court Wl the powvf (*», and in others that it iutd 
not fy) The effect of the omjisjoo of these words is that a Court to winch a decree is 
trens/orred for execution has now no power to question the jurisdiction of the Court 
whieli passed the decree under execution (r) A Full Bench of the Calcutta ffigh Court 
has held that when a decree presented for execution was made by a Court which appa- 
rently had no jurisdiction the executing Court is entitled to refuse to execute it (a) The 
word ‘ apparenllj ' has been explained 1)7 the same High Court to mean tliat the decree 
appears on the face of it to has* been l»a8Scd by a Court which had no jurisdiction (6) 
The Rangoon High Court has expressed emphatic dissent and holds that it is against 
puLUc policy and good sense that the validity of a decree should be qu-s>tionefi by an 
executing Court (e) In a subsequent Full Baneh decision Rankin J > has also criticised 
tins decision in that it overlooks the case where a Court of execution is asked to execute 
a final decree after the preliminary decree on which it rests has been rtversed on 
apiwal (d) In such a esse the Court of execution baa power to detenume uhefber the 
final decree » stiU subsisting 


8. [S. 226.] 'Where such copies are so filed, the decree 
or order may, if the Coiirt to which it is 
ordiri.y”^rt*to^whuh u sciit Is tUc District Court, be executed by 
such Court or be transferred for execution 
to any subordinate Court of competent jurisdiction. 
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w 
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Jdemma v I rnlala (10331 30 3fad 69J 
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123 I C 3Da. (20. A C 
Attrslrt V liaaoMla (1015) 17 C '* * 
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Subordinate Court. — if » 3IunnfI In di^tnct X fcntls ft dccrre iws*o«l by hjm for 
elocution rfired to a Mun«ifT in di«tnet Y, lh«‘ latter bns no ]uri«(Iiction to cxeeuto tho 
(Icorec The proixT course m for the Mun«iff in district X to send the decree to tho 
Di'lnrt Coutt of di«lrict Y, and the Ktler Cnnrt may then under this rule transfer the 
decree for evecution to the in that distnet (e) 

9. [S. 227,] 'Where tho Court to \Nhich the decree is 

sent for execution is a Hieh Court, tho 

rifcutlon by nich Court , >i>i 

cf deerre tr*n«ffrr«j !> dccrcc slmli oc cxccutea oj' such Court m 
tho same m.annor as if it had been passed 
by such Court in the exercise of its ordinary original civil 
jurisdiction. 

Applicatton for Execution. 

10. [s. 230, 1st para.] When the holder of a decree 

desires to execute it, he shall apply to tho 
\Piii^*tioii(or«remi n Coutt wliicli passcd tlic decrco or to tho 
Officer (if any) appointed in this behalf, or if the decree has 
been, sent under the provisions lioreinbeforc contained to 
another Court then to such Court or to the proper officer 
thereof. 


Who may apply for eiecutton — Tho person appeanng on the face of the deerco 
as the decree holder is entitled to eieeution. unle«s it be sbonn b) some other person 
under 0 31, r Id that he his tat>en the pi t<e of the decree liohler (/) Uhen&decreo 
holder had a<signiM the dec ree to a trustee u ho h vl not obtained recognition of the assign* 
ment under 0 31, r 10 a joint appluation for execution b> the decree holder and the 
trustee was admittid as an application by tho decree holder (/I) If the decree holiler 
IS dead and the deereo is for the recoverj of n debt the representatieo of the decree bolder 
mu*t produce proof of his representative title under s 314 of the Succession Act, 1925 (j) 
Court by which decree may be executed. — fee t. 3S 

"Covin which passed the decree”— fees 37 as to the definition of "Court 
ahull passed a decree," and notes thereto 

What decrees may be executed — Se© notes to e 36 


" If the decree has been sent to another Court Wure the decree of n 

toiTsXTit*. Vav'Ti wiA Xo CuBiV dl it Viuftciift iur wwtfiiun, viA 'mrs iroX Iuccti 

returned to the Diitnct Court, the “projicr Court” withm the meaning of tho Limitation 
.Ut. 190*5, art 183 (5), in which to applj ** for execution ” of the decree is the Court of 
the Munsiff (A) In such a ca«c an application to the transmitting Court is not an 
application in acconlanee with law under Art 182 of the Limitation Act (i) 


11. [ Ss. 25G, 235. ] (1) ^\liere a decree is for tlio 
arriifstion payment of money the Court may, on tho 

oral application of the decree-holder at 



it) naaTWRi £t<.a|i<19S.’l3iI.oia L tl 111::, 
110 I L SI9 ( 3.) I II sie 
(S) JfaAiirviaA fj LMxli \ (DtS) 

SSI t 23- SUSIiJ CIO 3CIC *-2. 

<0 Jat,*ara r \ uknJra iliUtCO C*\ 1179 
( 33M C t>»C 
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0. 21, Clanse (a). — Tlic onu«aion to sctmI a C 011 J of tlie decree to the Court executing (h» 

tr. 6*8 ticcreo does not preAent the drcmsholder from appJjing to the Court for eiecution (i) 

ClatJSB (b).— The omie'Jion to ttan^tnU to the Court executing; the decree the 
certificate refenrd to in cl (b) »s not a “ matena] ” irregulantj uithm the tncanins 
of r 90 of tins Order ifence it IS not a gnoil ground for eettino; a«ide a sale in 
execution (te) 

7. [s, 225.] Tlio Court to whicK a decree is so sent 
, . . shall cause such copies and certificates to 

fiicti. without any further proof of the 
decree or order for execution, or of the 
copies thereof, unless the Court, for any special reasons to be 
recorded under the hand of the Judge, requires such proof. 

T*roof Ot Jarlsdlctlen — The old ecction contained the words "or of the juris 
diction of the Court which parsed it, ’ after the «x>tds ‘ or of thr copies thereof ” This 
gave rise to a conflict of opinion whethern Court to which a ilccree was «ent/op execution 
had the power to inquire whether tho Court that passed the decree had jurisdiction to 
pixs it and to refuso execution if it founxl that the decree was passed without junsdictioa 
It was held in some cases that th" Court had the power <r), nnl in others that it lad 
not (Sf) Tho efiect of tbo omission of these word< h tliat a Court to which a decree is 
transferred for execution lus now no power to question the janidiction of the Court 
which pxa«ed the decree under cxtKution (z) A Tull Bench of the Calcutta High Court 
has held that whi n a decree presented for execution was made by a Court whtrh appa 
rently had no jurisdiction the executing Court is entitled to refuse to execute it (a) Tlio 
word ‘ apparently has been explained l»y the same High Court to mean that the decree 
appears on the face of jl to haxe been passed by a Court which luid no junsdiction (ft) 
The Rangoon Hyh Coart has expressed emphatic dissent and hoUhthat it is against 
pufclic policy and good sense that the validity of a decree should be questioned by an 
executing Court (c) In a subsequent Full Banch deci-jion Rinkin, J , has also criticised 
this decision in tliat it overtooVs the case where a Court of execution is asked to execute 
n final decree after the prehmina/y decree on which it rests has b«n revewed on 
appeal (cf) In such a case the Court of execution has power to determine whether tlio 
final decree is stdl subsisting 


S. [S. 226.] Where such copies are so filed, the decree 
or order may, if tlic Court to wliicb it is 
ar?"tft"urfto^Xr),n sciit IS tljc Dzstrict Couxt, be executed by 
sucli Court or be transferred for execution 
to any subordinate Court of competent jurisdiction. 
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Subordinate Court.— If a Mnn«jfl in district X sends a decree passed by him for Q 
execution direct to a Mun«ifl in djstnct Y, the latter has no jurisdiction to execute the j-y 
decree The proper course is for tlx* MnnsilT in district X to send the decree to tho 
District Coint of district Y, and the latter Court inaj then under this nilc transfer the 
decree for execution to the Mun«ifl In that distnct («) 

9, [S. 227.] "Wiicro the Court to which the decree is 

r TTi V r . execution is a Hmli Court, the 

dccrcG sIiftH bo CYCCutcd by such Court in 
tlio same manner as if it had been passed 
by such Court in the exercise of its ordinary original civil 
jurisdiction. 

Application for Execution 

10. [s. 230, 1st para.] When the holder of a decree 

... desires to execute it, he shall apply to the 

Pi ir,tinn or extent n ^Qurt wliicli passcd the decree or to tlio 

Officer (if any) appointed in this behalf, or if the decree has 
been sent under tho provisions licrcinbcforo contained to 
another Court then to such Court or to the proper officer 
thereof. 

Who may apply for execution — The person apjwAnng on the face of tlio dot no 
as the decree holder is entitled to execution, unless it bo sbonn by somo other person 
under 0 21, r 10 that he IIS'* tal on the place of tho d<crco holder (/) IMiiii a <lc( no 


>s dead and the decree is for the recoxcry of a debt tho represent at no of the decrco holder 
must produce proof of his reprcscntatix-c title under e 214 of the Succession Act, 1925 {3) 
CourC by which decree may be executed.— » 33 

“Court which passed the decree’ — 17 as to the definition of ’ Court 
xrhich passed a decree,' and notes thereto 


What decrees may be executed — Vo notes to a 3G 

‘If the decree has been sent to another Court Uhero tho decree of a 
District Court has been sent to the Court of a Muiixift for ixeciitinn, and has not Uin 
returned to the District Court, the projwrCourt «itliiii the incniung of tho himilatiori 
Act, 1 90S, art 182 (5). in which to api l> for execution of tho decree is tho Court of 
the >funsifl (A) In such a ta«c an applnation to the transmitting Court fs not an 
application in accordance with laW' under Art IH2 of tho I.iniitition Act ( 1 ) 


11. [ Ss. 250, 2.13. ] (1) Wlicro a decree is for tlio 
payment of money tlio Court may, on tho 
apiiwtion Qf tjjQ decrco-iioldor at 


(<) Urn Dial V jroAarai(It-05)2Jt«t "01 
</) Jaiaia ■> Air(<ia<A (t'-Jl) It) Ui 039 
^atiirihtite \ J vrtf (1V..9) 1 

1 IBI L n 3 0 US 1 t I.HI i .91A II .? 
(ft) narnami Hal >. Ilvp (Aanl (IVJS) || !.■! 
711 HS I t 7, ( JJ) A J fSS 
23 


( 7 ) 

(A) 

<0 
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0,21,r.U tlie time of the passing of the decree, order immediate 
execution thereof by the arrest of the ]udgment«debtor prior 
to the preparation of a ■warrant if he is iTithm the precincts 
of the Court 

(2) Save as otherwise proMded by sub lule (1), cieiy 
XV, apptotion for the execution of a decree 
shall bo in writing, signed and icnfied by 
the applicant or by some other person proicd to the satisfac- 
tion of the Court to he acquainted with the facts of the case, 
and sliall contain m a tabular form the follomng particulars, 
namely — 

* (a) the number of the suit , 

(b) the names of the parties , 

(c) the date of the decree , 

(d) whether any’ appeal has been preferred from the 

decree , » 

(e) whether any, and (if any) uhat, payment or other 
adjustment of the matter in controversy has been 
made betuccu the parties subsequently to the 
decree , 

(f) whether any, and (if any) nhat, prenous applica 
tions have been made for the execution of the 
decree, the dates of such applications and their 
results , 

(g) the amount with interest (if any) due upon the 
decree, or other relief granted thereby, together with 
particulars of any cross decree, whether passed 
before or after the date of the decree sought to 
be executed , 

(h) the amount of the costs (if any) awarded , 

(i) the name of the person against ■whom execution of 
the decree is sought , and 

(]) the mode in which the assistance of the Court is 
required whether — 

(i) by the dehvery of any property specifically 
decreed , 

(ji) by the attachment and sale, or by the sale 
without attachment, of any property , 
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(ill) by the arrest and detention in prison of anyC 
person ; 

(iv) by the appointment of a receiver ; 

(v) otherwise, as the nature of the relief granted 
may require. 

(3) The Court to wbicb an application is made under 
sub-rule (2) may require the appheant to produce a certified 
copy of the decree. 

Sub rule (1) corresponds With B 25C of the Ccxle of 1882 and sub rule (2) with e 235 
Difference between old section 256 and snb-rnle (1) —Section 256 of the 
Code of 1882 was as follows — 

“ UTien a decree is passed for a sum of money only, and the amount decreed does 
not exceed the sum of one thousand rupees, the Court may, 
when passing the decree, on the oral application of the 
money not exceeding decree bolder, order immediate execution thereof by the 
* issue ot »■ wamwt evVb« sgsiftst. ibe petsow o{ 

judgment.debtor if he is within the local hmi'sof the jurisdiction ol the Court, or against 
his moTabte property within the same limits ” 

Sub rule (1) differs from s 256 in the following particulsis — 

1 Under a 250 immediate execution could only be issued if the amount of the 

decree did not exceed Us 1,000 Under the present rule there is no limit 
to the amount of the decree Out the decree must bo one for the payment 
of money 

2 As a genera] rule, a decree bolder seeking to arrest the judgment debtor must 

present an application <n uriOny to the Court, and the Court may then 
direct a warrant to issue for the arrest of the judgment debtor who, as & 
rule, cannot be arrested without a warrant S 256 of the Code of 1SS2 
dispensed with a written application, and enabled the Court to issue a 
warrant for the arrest of (he judgment debtor on an oral application 
Sub rule (1) goes further, and empowers the Court to order immediate 
arrest of the judgment debtor prior to tha jireparaUon of a uarrant, •/ hr 
t) « ilhin the precincts of Iht Covtl 

3 Execution can no longer issue agsinst the movable property of the judgment 

debtor on an oral application as it cooM under s. 25G 
Privilege from arrest — the privilege from arrest under civil process conferred 
by B 135 of this Code does not extend to a judgment-debtor aminst whom an order has 
been made for immeiliatc arrest under this sub rule Sees 135 subs (3) 

Alterations In sub rule (2) — Sub rule (2) corresponds with a 235 of the Code of 
18^2 except in the following pavtieulara*-— 

1 In cl (g), the words ' together mth particulars of ans cross decree, whether 

passed before or after the date of the decrees ought to be executed,” afo 
new 

2 In cl (j), sub-eL (iih the words* or bj the sale without attachment,’ an new 

1 CL0>, lub-cl fir), 18 new. 
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The application shall be verlfiefl,— Aji application tor csccutiotv may be 
vtri6eil by any ]>etbon acquainted witli the facts of the ca<c It Way therefore be 
tenfied by a person who holds a general power of attorne% from the decree hoWer, 
notwithstanding that the deerce bolder may be residing tvithin the yimsdiction of the 
Court (j) IVliote the ayipfieation is m&de liy a person other than the decree holder all 
that i3 neceseaiy is that the Court ebould bo satisfied that such person is acquainted 
with the facts of the case It is not necessary that it should be renfied aflsr *he appli 
cation for permission to verity it has been maile , nor is it necessary that the verificatioD 
should be made in the presence of the Court (i) 

The application shall state whether an? payment or adjustment has 
been made.— If the judgment debtor has paid any raonej into Coart under rule 1 (a) 
this fact should bo stated in the application (f) A teferenoe m the application toa 
judgment showing that a sum was realised In execution was held to bo a sufficient 
compliance with the rule (II ) 

The application aball state the date of the decree— The date of the 
decree means the date on which the judgment was pronounced (m) See 0 20, t 7, 

The application shall specify the mode In which the assistance of the Court 
Is repaired. — M here an application did not specify the mode in which the assiifaace 
of the Court was required it was rejected {») An application for a payment out of the 
sale proceeds of another decree holder's sale is a sufficient complia&re witli the rule (o) 
An application stated the name of the defendant incorrectly and did not give a list of 
tile projierty sought to be attached and when the Court required it to be amended, it wos 
withdrawn This was held not to be an application m accordance with Jaw withtn the 
a-'amtig of art 182 of the Limitation Act (p) bee r JI below 


Fresh application not necessary after transfer of decree —If an application 

for execution is made to the Court wJueb passed the decree and that Court transmitt 
It to the Court wliere the imroorxWe property sought to be told is situate, it will not he 
neceassiy to ha\ e a fresh application before the Coatt mahes the order for sale (?) 

Frncess fee.— Thpre is no provision in the Code luahing it obligatory on. a decree 
holder to pay process fee with Jus application for esccutiwi A 'Munsiff returned an 
application which was presented without process fee on the last daj of limitation, so 
that when »t was represented the nest day jt was out of time It was held that the 
JlunsiS should have admitted the application and given time for payment of process 
fee The date of first presentation was tbewfore the date for purposes of bmifafion (rj 
itabJUtlA AV— This enl^nde new Th« Court may under this sub rule require 
the appliiant to produce a ccttifie«l copy of the decree, but a copy of the ordering 
portion of the decree is sufficient (s) Such copy, honevefi is not a necessary anuesufe 
to oo application for execution An application, therefore, srluch is not accompanied 
bj a copy of the decree, cannot bo said to he an application not * m accordance with 
law ” withm the meaning of art. J83 (5) of ach I of the Limitation A« t (t) 


Amendment of application —Sec r 17 below. 


If) Uiilorv t^dil Aarain <1901) Se AD )M 
U) .BAaranaV Omrd (19}3] SS C W N 087. 

eo 1 c SIS ( SI) A (. 811 
lb Gopslh V iumrti (I9S2) It Pat "»* IM 
JG £9T ( 33) A V 89 

III) KoMQl C^anrfra V AanrfW (IMS) 98 C TT, 
V 103 

(m) • 

<") 
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12. [S. 23G.] A^liere an appLcation is made for tlie 

attaclimcnt of any movable property 
belonging to a judgment*dcbtor but not m 
* bis possGSSioii, fclio decrco-liolder shall annex 
to the application an inventory of the 
property to bo attached, containing a reasonably accurate 
description of the same. 

Failure to aoeex Inventory.— Wiere no such mrentory as IS required by this 
rule IS annexed to the application for execution, the apnlication cannot be said to be one 
“ in accordance ^rith law ’ within the meaning of art 1S2 of the Limitation Act, lOOS(u) 
nTien the decree is executed under see 62 against the legal reprcscntatiTe of a deceased 
person no inventorj is necessary (e) 

13. [S. 237.] ^\^lero an application is made for the 
Application for titich attachment of any immovable property 

'tV“?nt'.to’%erfato belonging to a judgment-debtor, it shall 
contain at the foot' — 

(a) a description of such property sufRoieat to 
identify the same and, m case such property can bo 
identified by boundaries or numbers m a record 
of settlement or siir\cy, a specification of such 
boundaries or numbers , and 

(b) a specification of the judgment-dobtoi’s share or 
interest in such property to the best of the belief 
of tlie applicant, and so far as ho has been able to 
ascertain tlie same 

C1&QS6 (a)'--ln ct (a), the words nnd in such property can be identified 
or numbers, are new 

14. [s. 238. ] ^\lierc an application is made for the 

„ . , . attachment of any land uluch is registered 

rower to r«iulre cerClfl 1 ,, ^ r,."'.-.,, , , r,®. 

rfisterin'wiuiiiM^e.'*®^* oiiicc ot the Collcctor, tlic UouTt may 

reg s r n «i n «..e. pequiFc tlic appUcant to produce a certified 
extract from the register of such office, specifpng the persons 
registered ns proprietors of, or as possessing any transferable 
interest in, tiio land or its revenue, or as liable to pay revenue 
for the land, and tlie shares of the registered proprietors 

AlterSltlon la the law— Under tlie old eecfwn in the case of ®n application for 
the attachment of hnd rcgistciwJ in the Collector a Office it «as necessarv that the 
application should bo aocomiksnied by a certified extract from the register of such 
office Under the present rule the Court majp at sfa o/ifion require theappheaut to produce 
such extract. The object is to save thea| jJicant the costs of procuring such extract 
(«) JM.f r«(t AArt* V (mS) 3- tU (r> BirUa-V»*J v JiaJf/tM (19^8) Bom 

6 s* 1 1 i*a L u isr: vs 1 1 an. < :*) A u sx. 
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0- Zlf xi 15 15^ [ S. 231. ] (2) "UTiere a decree has been passed jointly 

in favoxtt of more persons than one, any 
by Joint decree iioidet onc Of mote 01 sucu petsons may, imless 
tKe decree unposes any condition to the 
contrary, apply for the execution of the whole decree for the 
benefit of them all, or where any of them has died, for the 
benefit of the siunvons and the legal representatives of the 
deceased. 

(2) Where the Court sees sufficient cause for allowing the 
decree to be executed on an apphcation made under this rule, 
it shall make such order as it deems necessary for protecting 
the mtereats of the persons who have not joined in the 
application. 

Alter&tlOQS 1 b tbe — TTiw rule corresponds \nih tee 231 of the Code of 155? 

except in the fnJJowajg perttcutars — • 

1 The words '* or bis or tbeir representAn^es” which occurred m sec 231 after 

the womIs "one or more of such persons ’ bare hcen omitteii m of 
the proTiaioos of aec See notes below under the head ‘ Any one or 
more of such persona.” 

2 Tbe Words' unless the decttelsapoees any condition to the contrary ” occur 

ringia sub rule <l)8re new See notes below under the same words 

What Is a John decree —a decree jointly passed in fa-vout of more persons 
than one is a joint decree A and B obtain a decree against C for Es. E.OOtl, this Is a 
joint decree It is not the less a joint decree, because the abates of A and JS jn the 
decretal amount hare been deternuned by Ibc decree TUuait it is Jclemiaedby the 
decree that the share of A is Ee 2 000 and the share of B is Rs. 3,000 the decree 
etiU a joint decree But though the decree m such a case is a joitit decree, the ittferest 
of A ead J3 being determined by the decree, either of them may apply for execution 
to the extent of his interest {le) 

Appllcallon by one of aevetal decree holders for execution of the whole 

decree — Onbnanly oil the decree Vldcrs Vn a joint decree must join in an apphea 
tion for execution of the decree The present wfe litorides tor the case m which aV 
j .jTfl unable or are unwiUmg to join m the application and enables 

* * ' “ for the benefit 

• a ofliy of several 
he application fx’) 

■ otice to the other 

decree holders or to the judgment cteuiui »».»« .. „ r execution under 

this rule it is not obligatory upon tht Court to do so (y) If the application is allowed, 
the Court nUl under sub r (2) loato such order as it deems necessary lor protecting 
the interests of the other decree holders and of the judgment debtor (r) 

(w) CAuedfr V Kdlctvndtn \\WSi i tjrJ Jlirj(ii)ai\ p««rraj tmW W C»t S0< 

,, 9 r,r R t*) Tar<u«mJ<if{ V UeAanlol (1888) 1 Ht-h* 

5*5 SSfvta .Sfcm.d V yiiafiracfoJIBSOJ 7 CLB. CSS ' 
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Decree In favonr of coparceners. — ^ decree m favour of coparceners in ft o. 
joint anil undivided Slitakshara family is a joint decree Rut if one of two cojiarceners 
ies the survivor is entitled to evecoto tho whole decree Tlih Is not a case of transfer 
bj operation of law but it la a case of total extinction of that interest and if the applicant 
docs not state in the application that he is appl>ingas suriivor and the Court h made 
aware m the courio of the cieculion proceedings of thedcath of the coparcener, this is 
not a fatal defect ns there is no occasion for the Court to pass orders under sub rub (n) 

** Unless the decree Imposes any condition to the contrary.’’— The pro 

visions of this rule do not apply where bj the terms of the decree execution has been 
made dependent on all the decree holders joining m the application (6) 

Application by one' of several decree holders for execution In respect of 
his share of the decree. — The application under this rule by one of several 
holders of a joint decree must bo for tho execution of the uhoJe decree and further, it 
must also be for the benefit of the other decree holders as wellfts himself A joint decree 
cannot be executed bj one of several joint holders in respect of what he considers 
to be his thare in tbe decree (e) Thus, if a decree is passed for A and S for Rs 5,000. 
the decreets joint, and neither .4 nor J9 canapplj for execution of his proportionate share 
of the decree But one of several holders of a joint decree may apply for execution 
of tbe decree to tho extent of tnltrtsl therein, tf th« extent of sneh interest is determined 
bi/ the decree Thus, if m a suit for possession of land b^ A and D against C the Court 
has declared each of tho plaintiffs to be entitled to amoiety of tho land, tbe Court maj 
allow either plaintiff to execute the decree to tbe extent of his one half share, though 
the decree is a joint decree {d) 

The rule set forth above that one of sei oral holders of ft joint decree is not entitlccl 
to execution m respect of his share of the decree, but that ho must applj for execution 
of tbe whole decree, applies onl> in tho^ ca<«s where the nhole decree has remained 
unsatisGed That rule docs not appl> where a joint decree has been satisfied in part 
before the date of the application for execution In such o case, execution cannot fssue 
for the u^fe decree, but only for so much thereof as lias remained unsatislcd This 
subject IS considered in the next follonms paragraph 

An application for cxccuCion bj « joint ilecrec holder with regard to a certain por 
tion of the decree giving up the rest, the other decree holders being parties to the appli 
cation and standing bj , is not ill^alasront ravening the provisions of this rule but there 
cannot be an^ subsequent execution for the balance of the same decree (e) 

Payment by Judgment debtor outof Court to one of several Holders of a Joint 
decree. — A obtains a decree against C for Its. 5.000 C maj paj the amount of the 
decree into Court (r 1), and the Court mil then psj the amount to A on his application 
If C does not adopt that course and pajs the amount to A out of Court (r 1), C must 
sec that A, the decree holder, certifies the jMjment to the Court If A fails to certifj 
the ixi) nicnt , C maj apjilj to tlie Court to record the jaj ment as certified If C also 
fails to do so, the Court executing the decree mil not recognise the payment and will 
order execution (r 2) if A, not withstanding jujment to him of the amount of the decree 
out of Court.aj'phcs for execution of the decree against C 
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O. 21, r. 15 if tbcre are two or more decree ho'dcfs, and the payment n made by the 

judgment debtor to one of them, tlie question anaea whether the other decree holders 
hiTo the right to excfaite the decree I The following jllustratjons supply th^answer — 

r (1) A and B obtain a decree agamst C for Rs 5 000 C pays B his (B s) shire 
of the decretal amount out of Court and the payment is certified to 
the Court si then applies under this rule for execution of the ichoU 
decree A cannot execute for more than his own share as the decree 
has been satisfied as to B b share (/) 

(2) Jf in the above case, the payment is not certified to the Court but B admits 
the payment A w»ll be limited to his share in execution (j) But if B 
does aot admit the payment, the Court will allow exeoutjoa to issue for 
the tcAolft decree 

If A and B obtain a detrec aannat C for Its 6 000 C pays the icfufe amount 
of the decree to B out of Court, and the payment is certified to the Court A then app'ies 
lor execution ot the decree to the extent ol his own share Is A entitled to execute the 
decree to the extent of his share, m spite of the fart that B has certified satisfaction of 
the nJ ole decree 1 It has been held that be is, for one ol several joint decree holders 
IS not competent to grant full discbarge ©C the decree out of Court or to certify to the 
Court complete eitistaction ol more than his own share of the decree, without the 
concuiTpace oJ the other decree holders (A) Moreover A has another remedy besides 
execution against C and that is a amt against i to recover his share from hioi for B has 
hv his Certificate admitted receipt of the icAofe amount of the decrcefi) But if J s cis 
to execute the whole decree then it has been said that the Court will issue notice to B, 
and if Bsays that X sapplicationisfraodulent the Court may dismiss the application!;) 

Any one or more of such persons • —This expression includes persons elsioaing 
under such persons A trarisferee of a decree within the meaning of r iC below is such 
a person (i) 

Amendment —The Patna High Court has held that an application by one decree 
holder of a joint decree is invalid unless it states that it is fur the benefit of all end that 
the defect cannot be cored by amendment (1) The Lahore and Caliulta High Courts 
however say that this IS incorrect for rule 11 does not requite that the names ot alJ 
persons interested in the decree should ho inserted ui the applu-ation and that the Court 
can issue notice to the others and pass orders for the protection of the intere-its of all the 
decree holders (m) 

Appeal “An order determining au) question mentioned or relertcd to in tec -it 


ThisisHiusttatcd by the follow lug eases — 

(!) A and J? obtain a decree against C A alcno applies for execution of the "hoJe 
decree 0 (the judgment debtor) contends that A alone should not be allowed to 
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execute the whole decree. Hero the question being on® helxcten the decree holder on the Q 
one Aami and tAejitdjment rfe5/er o« fAeorter, any order made upon the application is |.ji^ 
appealable aa a decree If A’a application is allowed, C maj appeal from the order, 
and if the application 13 disallowed, A may appeal from the order {n) 

(2) But if the objection to execution was raised not by C, the judgment debtor, 
but by B, the other decree holder, the question bein,' between the decree holders tnler se, 
no appeal will lie from an order either grantu^ or refusing the apphcation (o) 

Limitation. — See Limitation Act, Sch I, art 182, Expln 1 

16, [S. 232.] AVhere a decree or, if a decree has been 
passed jointly m favour of two or more per- 
b>'waD8{eiee“of'dec?«''‘‘°“ SOUS, the interest of any decree-holder in 
the decree is transferred by assignment m 
writing or by operation of law, the transferee may apply foi 
execution of the decree to the Court which passed it ; and the 
decree may be executed in the same manner and subject to the 
same conditions as if the application were made by such 
decree-holder : 

Provided that, nhere the decree, or such interest as afore- 
said, has been transferred by assignment, notice of such appli- 
cation shall be given to tho transferor and the judgment debtor, 
and the decree shall not be executed until the Court has heard 
their objections (if any) to its execution . 

ProMded also that, where a decree for the payment of 
money against two or more persons has been transfened to 
one of them, it shall not be executed against the others 

Alterations In the law — 

1 The words, or if a decree has been passed jomtly in favour of two or more 

persons, the interest of anj decree holder m the decree have been added 
to the first paragraph to make it clear that the rule is not confined m 
its application to a transferee of (he icAofe decree, but extends to a trans 
f«re« of tbe infrrtd of any hoWer of ayo»»t decree This was, m fact, the 
interpretadon put upon (he old section (pi 

2 The words, * if that Court thinks fit,” which occurred in the old section m 

tho first paragraph before the words the deeree maj be executed have 
been omitted See notes below. Right to execution does not depend 
upon discretion of Court ” 

“ Decree "—The expression decree* in the first paragraph and the first proviso 
of this rule is not confined to a mone3.decree It includes a mortgage detree (gl The 
second proii<o is confined to monev-decrees 
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0.21, r.l6 Rule of procedure. — This rate regulates procedure and does not affect gulHtan 
tive rights The transferee of a decree cannot execute it until be has obtained an order 
under this rule, but the transfer operates from tne date of the transfer and the transferee 
IS entitled without obtaining an order under this rule to object to an attachment of the 
decree made subsenuent to the transfer (r) If a liquidator has transferred a decree 
before the company is dissolved, he may execute a written assignment for the purpose 
of this rule after dissolution and alter he has ceased to be liquidator (s) 

Application for execuUon by transferee of decree.— ?fo oider should he 
made under this role for the execution of a decree on the application of a transferee of 
the decree unless— 

I thcdecrcehas been transferred by ntsigtiminl iJt icnfinjor by operahon of iaw 
[an oral assignment is not sufficient (t) 3 , 

II the application for execution is made to the Court which passed the decree , 
and 

III where the decree has been transferred by assignment, notice of the application 
has been given to the transferor and the judgment debtor. 

The rule does not require an independent application by the transferee 
for recognition as trona/<rce All that the rule enjoins is that a ttanleiee sethmg 
execution should give notice of the application for execution to the transferor 
and the judgment debtor (u) See notea below, “Transfer of decree against 
a company in liquidation” On the other band until an order for execution 
13 made in faioar of the transferee he has not acquired the status of a decree 
bolder See sec 2 (3) 

I Who may apply for execoilon under this rule— The following persons, 
andnoothcTs mayapplyforexecutionundertbiarule (i).— 

(a) The transferee of a decree under an assignment in uvitinj [A transferee 

under an oral assignment has no locus sfandi to apply for execution under 
this rule («)] 

(b) The transferee of an decree by operation of late, ey , the legal representatiie 

of a deceased decree holder, or the Official Assignee in the case of an in 
solvent decree bolder, or the purchaser of a decree at a court sale m evecu 
tioa of a decree against the decree holder (r 53) (x) A transfer of property 
by A to B, tv jich » the subiect matter of a suit by A against C. does not 
- amount to a transfer by operation of law of a decree aubsegumtly obtained 


js executed, but the transfer in that ttise is not by operation of law, but 
by an assignment in writing (*} A transfer by operation of law means a 
transfer on death or by devolution or bv succession Therefore the fact 
tliat the applicant baa obtained a jodgment dcclanng him to ho enfitted 
to the de ree does not make him a transferee by operation of law entitleJ 
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to execution (a) Ihit tulo does not recognize an equitable assignment 0.2 
of a decree Tbe Jicta in a Bombay case recognizing such an assignment (6) 
have not been accepted by the other High Courts (c) Rankin, CJ, has 
pointed out thattheomissionofthevords ‘and if that Court thinks fit’ nhich 
occurred in tbe section of the old Code gives the Court no discretion and 
shons that a person entitled in equity onlj, docs not come under the rule (<f) 

(c) A transferee under an assignment in wnting of by ojieration of law from 
the transferee aientioned inch (a)and(b), whether by immediate or mesne 
assignment {<) 

Explanation 1 — The expre«sion transferee in els (a) (b) and (c) is not con 
hned to a transferee of the tr^oh decree, but includes a transferee of a portion of the 
decree (/) or, where the decree is a joint one tbe transferee of the tnUrest of any one 
of the decree holders (?) The mortgagee of a decree by an assignment m WTitmg by 
way of mortgage is a transferee of a fractional interest in the decree and is entitled 
to execution under this rule (A) On the other hand if a decree awards a substantial 
relief plus costs, the decree is one and indmsible and it can be transferred only as a 
whole (i) 

lUuslraltons of Explanation I 

1 vf who holds a decree against RforRs 5 000 transfers his interest in the decree 
to the extent of Ra 2 500 to \ Here \ is m the position of a joint decree holder 

IS above^ The application for execution may be made by A, or it may be made by 
A, the decree holder or by A and \ both together In any case the application must 
be for execution of the wAo/c decree AisAore v Gtadorne d Coj (18D0) 17 Cal 341 , 
Oyamonttv RadAa (1880) o Cal 502 and not merely for the portion transferred 

2 A and D obtain a decreeagainst C for R« 5 000 d assigns bis interest in the 
decreeto \ Here \ occupies thedouHecharacter of a//oni/rrre uithin the meaning of 
this rule and of a transferee of an interest m a jomt decree mtlim the meaning uf r IS 
Ilcnce any application that V maj make forcsecution will begoierned by the proiisions 
both of this and the preceding rule l>> at Dux r fatiL (1809) 20 Cal 2o0 

Explanation II — \ person to "bom a pirtj to a suit agrees to transfer anj decree 
that may be passed m the suit is not a transferee witbm tbe meaning of this rule 
Illusiralion 

A sues R to rocoser Ps 5000 During the pendency of the suit A agrees with C 
to transfer to him any decree that niaj be passed in his faiour in the suit A decree 
IS subsequentlj passed for A C is not * transferee within the lueaniiig of this rule an 1 
he is not entitled to execute the decree against D The nord decree holder in this 
rule means a pors in in nhose fasour a decree has alreadj been passed hen A agreed 
to assign to C there was no decree in existence Basroomttil \ Damaehandra (1907) 
n^ilad L 3 391 
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0» 21t Ti 16 Exj^analKin III —-A person wbo is entitled under a decree to au asaipiment of a 
previous decree obtained by A against B, but who has not obtained such assignment, is 
not a transferee of the previous decree, so as to entitle him to apply for evecution o! it 
But he will he entitled to apply if be has obtained an assignment bejore the date of the 
application (J) 

Explanation IV — A person to whom the holder of a decree for possession of 
immovable property sells n poriton of He property is not a transferee of the decree 
Mithin the meaning of this rule, and lie is not therefore entitled to execute the 
decree A transfer of propertj is not the same thing as & transfer of a decree (i) 

£xpfarctr<ioK I’ — A transferee of a decree awarding maintenance is entitled to execu 
tion under this BCCtion The teason la that though a right to future maintenance cannot 
be transferred having regard to the provisions of a C, c! {d) of the Transfer of Property 
Act , 1882, there is no objection to » transfer of such right \i hen it is swarded bj a decree 
The transferee therefore of auch s decree is entitled to lecoi er by execution maintenance 
that has fallen due He cannot, of course, attach maintenance before it has fallen 
due(i) Sees 60, subs (l),cl (n), and notes thereto on p 22usboie 

JSenamirfar — A obtains a decree ag&msC JJ U purchases the decree from A in the 
name of D Here C is the real transferee, and i> is benamidar or ostensible transferee 
Is D entitled to take out execution of the decteo t ^es, according to the High Court 
of Allahabad (m) No, according to the High Court of Calcutta, but if he has succeeded 
jn taking out execution (as where it is not brought to the notice of the Court that he 
IS a benoxiidar), the application lor execution made by him will sate a subsequent 
application by C from the bar of lioiitatioa (n) 

tChero the alleged transferee of a decree is found to be the benamtdarot a judgment 
debtor, the Court is bound by the second proviso to thu rule to tefu'C to allow the 
decree to be executed against the other judgment debtors m favour of the alleged 
transferee (o) 


has held that where a decree has been transferred by assignment m writing, tnc 
transferee alone can apply for execution under this rule, though he mej he a mere 
benamxdar, and that the real transferee is not entitleil to apply under this rule {<{) 
But in a latter case m which the real transferee, bis benarmdor the ostensible transferee, 
and the original decree holder or transferor, were ail dead anti there was a contest 
between their legal rcpresentativts, the Madras High Court said that role 10 was not 
exhaustive and that the Court had power to inquire who was the real owner entitled to 
execution (r) 
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II Application for execution by a transferee should be made to the O. 
Court which passed the decree — A transferee of a decree must apply for execution 
to the Court which passed the decree, though the ilecree has been sent for execution 
to another Court (s) The Court to which a decree has been transmitted for execution 
has no jurisdiction to mahe an order for execution on the application of a transferee of 
the decree If such an order is made, it is illegal, and it must bo set aside in appeal (1) 

As to the definition of “ Court which passed the decree,” see e 37 and notes 
thereto 


III Notice shall be given to the transferor and the judgment debtor — 

Notice IS not necessary when tlie assignment is by operation of law but only if the decree 
is transferred by an assignment in writing («) The notice which is required by the 
fir->t proviso is not notice of the asaignm'^nt but notice of the application for execution 
of the decree (i) The provisions of the rule as to notice are mandatory, and if execution 
IS issued without notice, the pro-^edings in execution are void (ic) But in a case where 
the assignee of a mortgagees decree for sale gas e notice to the mortgagee and the mortgagor 
but not to a puisne mortgagee the sale was confinned but it was held not to pass the 
rights of the puisne mortgagee (x) The object of the notice is to enable the transferor 
and the judgment debtor to raise such objections as regards the assignment as may be 
available to them, eg .that the consideration money was not fully paid, or that the trans 
feree is a binamidar for some of the judgment debtors (y), or that the judgment debtor 
has alreary satisfied the decree (t) The objert of Js«iung sotjcea to the tranafernr and 
the judgment debtor is to determine once and for all and in the presence of all parties 
concerned the validity of the assignment (a) It cannot be said that notice is necessary 
each time the assignee comes in to get the decree executed (a) for after the first order in 
his favour he has acquired the status of a de ree holder The transferee cannot accept 
the assignment and at the same time plead fraud to escape paying the consideration for 
the assignment {h) If the property of the judginent-4lebtor is attached without hearing 
his objections the attachment is illegal, even if the Court subsequently hears hia obje 
tions and confirms the attachment after such bearing (c) IMiere the judgment debtor 
IS dead, the notice required by this rule should be given to his legal representative (<f) 
Where no notice is given as required by this rule, it is m the discretion of the Court to 
grant time to the transferee to enable him to serve the notice («) The Patna High Court 
has held that the notice required by this rule need not be m writing (/) The notice 
cannot be served on the attorneys of the judgment-debtor after the end of the suit in whicn 
they were retained (g) 

Where on an application by the transferee of a decree to have his name substituted 
as decree holder, no objection is taken bv the judgment-debtor as to the validity of the 
transfer, the judgment debtor will be pre luded from questioning the validity of the 
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0 , 21 , t, 18 Frjiftnftiton JJl — A j’rrwn who (t rntitlnt iinilff h ilcrrpp to /•» of a 

pn'^jous i!ccrw> oht&inMl hj AS 4 inM It, l«it wh t hf»< not of tajnfij fuch a«»ijnmrnt, h 
nf t a traii'forro of Ih** [ifori lus p> aa to entitle him to ajiph for ftrciition of it 

Hut ho will fio rntittcd to apJ>^^ if hr h^ ohtalnnl an a*-icnm«*nt f^/ore the Jafr of tfw 
njiplicatlon (/) 

Er/f«nofion JJ — \ prr«>ii to wtwfn Chr hofifrr <f a deem' hr po>i«<-»*)c>n of 
inimjtaljr pmperti rrfN n j«rtion of the jfoj'rrly ii not a trandrrrr of the itett' 
uitiun thr jiuaninR of thia nilr, and hr m not th^rffort* pnfitlrd to rtreute th* 
tlpcrrr A transfer of frf'pertt U n it tho oamr tlnne b« a transferor a deem: ( 1 ) 

^rj-ffiMOtiijn ] — \ tramfeter ofadeeret awari\m;:niaintrn\ncr IsrnUtled toeieeu 
lion under this aeetion The rra«< nis that th lujsh a ri-ht tofulnrr msintenanee eanm t 
i-c tran«ferrc«l hatini; reparil to the |>ro\i‘im>i of % f> cl (d) of the Transfer of I'roperty 
Act IK'vi, there is no of jreti m to a transfi ruf aueli rijhl when His anardetl 1 \ a detw* 
Tlie transferer tfirref ireof aiieh adeererisrntitted to rreoser I s rxeciitinn maintenance 
tint lias falfen due H< cannot, of course, attach maintenance t>cf re jl hs$ fallen 
'Wyl') fc»s:a ^ Bti^is IT) rt ^n> andnoteatheretsonp .liSatxne 

/feiiann far — f ohtains a slecreo aasinst fl V jiunrhases the deeirr from t m the 
name ( /J Here C is the real transferer, an»l /> n lenai/iitt/tr or ostersible transferee 
Is 1> entitled to take out raecution of the decree • \r« Dccordins to the High Court 
of AHahabtd tm) ^o, accordinc to the IH>.h C* utl of Calcutta, hut If lie ha# aiieeeedcci 
try tahinj. svut eaecutmn ta# where it U not \ rought to the notice of tlic Court il»t he 
i# a beH/imtlir) the ap{ihcation for rxeciition made ft him «dl #ase a lubsequent 
appltcnti m In C from tlic hat of limitation (a) 

H here the allepnl transferee of a decrrris found to be the fcc mu u far of a Judgment 
debtor, the Court is boun<l b% tho aecond l*roTiw to this rule to refuse to allow the 
decree lobe executed aj:am»t tlie other judgment debtors m fa\o«r nf the alleged 
transferer (o) 

It ha# hern held in sornc cases that the mere fact that an order for execution has been 
made on the application of a f^Kowifoi' does not preejude the real transferee fromapplnng 
under this rule to continue the execution ptoccedinps himself , but the real transferee udl 
be bound b> proceedings In execution up to tlial date{/) The High Court of Madras 
has held that where a decree has been tranahrred b> assignment in wnting the 
transferee alone can applj for ctecution under this rule, though he mas be a were 
6 <n<Tmi<f<ir, and that the real transferee is not entitled to apply under this rule (v) 
But in a latter case in which the real transferee, hU benamidar the ostensible transferee, 
and the original decree bolder or transferor, were nil dead and there was a contest 
beJwww riwur Ahe tfadrAs Court aaid that ^ule 1 C was not 

ethausti\-e and that the Court had power to inquire who was the real owner entitled to 
execution (r) 


(i) Pflnrfiv (19251 a'Bom 1. It 1100 

90 1 C 881 ( 25) A B *12 

( 1 ) " 


W JM t T CAulAia (lS-91 5 C I. R "S* 
loir Sontlor v Jlrm Chondef 
Cat SS5 BaUuAcii s Brdmali (18931 
20 Cal 333 395 

V«) Annubalulla x Anaabal ilM (1915) 28 I C. 


()4 


(n 

(m) 


.jtsd All V Ua\daT Aii (1911) S8 tat 13 « 
1 C 836 See however SnJoan s 
I fnlalarhalnulu (1910) S3 3iad 80 3 


Kaolin Pr<i<(i3 X Indomd (19U)S7An 41t 
S91 C 593 


ft) 

(r) 
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II Application for execntlon by a transferee should be made to the Q. 
Court which passed the decree — A transferee of a decree must apply for execution 
to the Court which passed the decree, though the decree has been sent for execution 
to another Court (s) The Court to which a decree has been transmitted for execution 
has no jurisdiction to make an order for execution on the application of a transferee of 
the decree If such an order is made, it is illegal, and it must be set a«ide in appeal (I) 

As to the definition of “Court which passed the decree,*' see e 37 and notes 
thereto 


III Notice Shall be given to the transferor and the Judgment debtor^- 

Xotice u not necessary when the assignment is by operation of law but only if the decree 
IS transferred bj an assignment m writing (n) The notice which is required hy the 
first proviso is not notice of the assignment but notice of the application for expcvlUm 
of the decree (i) The provisions of the rule as to notice are mandatorj, and if cx'/utl^ 
is issued without notice, the pro-'eedmgs in execution are void (ic) But m a case uher* 
the assigneeof a mortgagee’s decree forsale gave notice to the mortgagee and themort/a/or 
but not to A puisne mortgagee the sale was confirmed bnt it was held not to pass the 
rights of the puisne mortgagee (x) The object of the notice is to enable the transf*^^ 
and thejudgm»nt debtor to rai«e such objections as regards the assignment a« may 
available to them, e <J , that the consideration money was not fully paid, or that t}tt- 
feree is a 6«Mmirfar for some of the judgment debtors (y), or that the judgment-dt-VA'C 
has alreacy satisfied the decree (s) The object of issuing notices to the tnmU-f^r 
the judgment-debtor is to determine once and for all and m the presence of all 
coDcemed the validity of the assignment (a) It cannot be said that notice is 
each time the assignee comes m to get the decree executed (a), for after the firit ,11 
his favour be has acquired the status of a de,.ree bolder The transferee ftntt// 
the assignment and at the sam* time plead fraud to escape pajmg the conshUrs'l'^u itt 
the assignment (4) If the property of the judgment-debtor is attached f. 

his objections, the attachment is illegal, esen it the Court subsequmtly f in 
tions and confirms the attachment after such hcanng (e) ^\■hcfe the 
is dead, the notice required bv this rule should be given to his legal rej/fi woV 
tVbere no notice is given as required by this rate, it is in the discreti m r/f fU • 
grant time to the transferee to enable him to serve the notice («) The 
has held that the notice required by this rule need not be in urilbi/f/y 'ft, 
cannot besefvedon the8ttomey3ofthejudgincDt-debtoraftcrtherti/|»/fi»^j,Hi , ^ ^ 

they were retained (j) 


RTierc on an application by tne transferee of a decree to hare I is^^oj * jh, j 
as decree holder, no objection is taken bv the judgment-debtor as i>t flA nil/> j ^ > 
transfer, the judgment-debtor will be prevluded from qiiestioniri/ Ua t/iU 


hadir T ;A>AI JIaU/i (ISSO) S JIU »9 
Amcr C^ndra > Cvnt / roovsKO (1900) 77 
Cal t^s TamfSar y Ttatyr iVoastf 
(1903) ».aU 419. 


(if) SXm I ratad » / A /wm( 
12? sal r 6e| , f\ f 

(4) M' Z lu 

i-d 73: III) » 

(a) Sr«>aS«ati * i , , 
921 mil r t ,, 

(5) Hard na r Ai,,/ ^ ^ 

*«1 t , 


(e) 


' -f- 


(#) ilatm,,^ t , 

(f) . 
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. 22, I*. 18 transfer on an appfieativn ijjf traMferce I<jr cscJuMoft ol Uic dmcc (A) PinuUrly 
wbtro no objection is taken bj tJ»o ^u(]gineRt-<lebtor tJml no notice tra« pnen to tie 
transferor, Jio mil l>c from raisiRif that ©bjrctjon at a sn!»e<jo<nt slapo of the 

eiccution iirocwtinps (i) llul If the jwfpmrnt debtor omit*, in a ptocwnling unJer 
this rule, to ohjeit to toe laiiditi of the •lectro ho «iH not iic prcclmied from doing *«. 
m a Bulnsiyiuenl suit (jj 

There is nothing to prwlu !oa tnn*fe/ee&f a iWfre from applrinp under ore 33 to 
the (,<jutl \siiicti jvi«iic<l the deete* to aend the <l«rre lor cxctution to another Court (I) 
itut the notice nyjuifwi h\ tftls mlc must I* (muciI f>> the Ckmrt nhich /nstef dfcfft 
and nut hj the Coiirt to which the decree Is sent for etecution (ff 

The High Court nf OifcUtta has held tnit the mere Issue of a notice under this nilc 
does not operate as a rer/ior wtthm the meaning of art* IW and 1S3 of *hr 
1 irauatton Ait (»), hut the lli^h Courts o! AllahalMd and Madras hare heU that 
ii decs According to thev Ciutu a mere application hr the transferee for auhstilutm/ 
h's name (of that of the ilocrce holler operates as a resiror of the decree anJ pir« * 
ln-*h surtinp jjoint of iimdatu^ fur esrcutinz the drerre faj And the Maiiras Court 
IiHS held that an application hj the transicrro to hnnz the Tepne«enfatnc of the deceased 
iudpment-debtor <m the rreonf to eervo Inin with notice under this ruh* has the same 
1 n« t {«) 

Execution does not depend upon discretion of Cuart.— In ihe old »«tJon 

the nuMis were and </ Mat Court lUml* J>t, tne dwrre ins^ )<e rteculcc','* 
Ac It was accordmph held under that reetjon that the Court had « tliscretwR 
to grant or refuse an application Sot cxeeulion made hr a trafirfcrec {;/) The 
words Jf that Umrt (hwk# fit” hase hern ©routed in this rule Therefore »f the 
conditions a}«\.tiioii in il>]s rule arc aatufied, a transferee of a d«rco is entitled to 
laesution as of right like the uriRinal Urtrcec hoMer (q) 

Transfer of decree for Clie payment of money afsfcsi two or more persons 
to one of Iheo— ‘TI ih neh/err jnss l>e considered under the following two 
heads — 


] ^S^l«re the srhole deccM has Iwn transferred 

2 Wiere llie doerro «s a joint one. awl i«irt onh of tlie decree has been transferted 
/ir/l os TtjarJa transfer o/ «< t/iole decree— M hero a decree for the panaent of 
iBOBcj' bos been trnnsfcrml hi as^i^ninenl or bi, operation of Ian to one ©f several. 

ii,e decree is wholiv c-ctinguishcd The transferee cannot tiec«te 
' • bat bis remedy sgsmst tliem is hr « 
. d been satisfied b> bun The object of 

, •''■»v«ofaltrrl)ris 

•«ore appro 
ule cannot 
the decree 


in tbe name of a (.tnomt 


\.n 


Brojiol V i, Jr ,lHinjon |»201 6 Pat 
L 3 639. 67 I C 707 
ram Chatan v Sold /tom (1930} «S 45 


\ oia 

t' 


• Toia Sinjfl (luuij 


sot Jiina/iffilu 1 JaKStrr (1906) 
18 Mad t 3 S* VoJaa r Jam 

Siae* (19..8) 50 AU 621 109 Z O rTJ 
(3S) A A SW 


(») iTaitatinyoV Auppaiiarti’jrutrllSO'lSOilad 


(d Aaaatv 4a?appa (I90SJ 3-'J5cm 195 t|] 

t«l JtaiMrya \ AMJAuami rti (1917} 40 3iS9 

S96 32 I C 95i 
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jnuttrabona 

(a) A obtains a decroc 8;;ainst B and C for Ra 6 OOOt 2? satisBes the decree by 0. 21 
leaving Rs 6 000 to A In such a case C u bound to pay to B his (G s) share of the 
judgment debt If C fails to contribute his share, B a remedy is by way of suit against 

C to recover the amount [This illustration is merely introductory] 

(b) A obtains a decree against 5 and C7 for Ra 5 000 i? purchases the decree from 
A Here 2? s position is exactly the same as m ill (a) , that Is to say the decree must be 
taken as having been satisfied by B B cannot therefore execute the decree against C 
and his only remedj is to bring a suit against C for contribution Saroop Chunder 
V Troyhlhomth (186G) 0 R 230 

(c) A obtains a decree against B and C for Rs 5 000 A dies and on his death the 
decree passes to B as his heir The position is the same as m ill (b) Bamraat v 
VaAarani(1883) 6AlI 27 

1 Aert as rejarda tran>ftr of a portion of a joint detree — Where a decree has been 

I passed jointly in favour of two or more persons, and the interest of any decree holder in 
j such decree has been transferred by assignment or by operation of law to one of several 
judgment-debtors tbe decree is extingnished to the extent of the interest so transferred 
j and execution can only issue for the rest of the decree 
JHiutration 

A and B obtain a decree against <7 and i) for Rs 5 000 A s share of the decree 
19 Ps 2 000 A dies and on his death his interest in the decree passes to C as his heir 
The decree is extinguished to the extent of Rs 2000 and neither B (as decree holder) 
nor 0 (M transferee of A t interest in lie decree) can execute the decree against 2) for more 
than Rs 3 000 Pojon v Ftikurooddeen (1870) 25 IV R 313 Banarei v ilaharant 
(1883) S All 27 

In the converse case where one of several judgment debtors dies and the decree 
hrilder succeeds to his estate as heir, tbe proviso does not apply and the decree bolder 
la entitled to execute a proportionate part of the decree (t) 

Decree for the payment of money — ^Tho expression decree for the 
payment of money ' in the second proviso to tbe rule does not include mortgage 
de rees (u) Such a decree is not a decree for the payment of money until a personal 
d<vree is passed agamst the mortgagor (v) 

It has been held by the High Court of Dombav that the expression decree for the 
payment of money against two or more persons ' means a peraonaf decree for the payment 
of money against two or more defendants Hence the proviso does not apply when 
the decree is not against the defendants pergonaJIy A obtains a decree agamst B 
as thelegalrepresentativoof A andagainst Cat the legal representative of 1 forlts 20 000 
to te paid out of tie estate of X and T A dies leavmg B as his heir, and on his death the 
decree passes to him bv operation of law Tbe deeree not being a personal decree agamst 
Rand (7, Ris entitled as tranifereeofA'a decree, to have the decree executed agamst the 
estate o! I (ic) The High Court of SUdras has dissented from this view According to 
that Court the fact that one of the defendants la directed by the decree to pay the amount 
cf the decree out of the family property in his hands does not make tbe decree any the 
less a decree for pavment of money against him (x) 


(0 ills* Ari* V Jltlit Atxr (Itss) it All 

*i« IS I c SO ( an A A -M 

(■) LiUAsn * ifk T ilanmfrr Court of TToris 
( 1911 ) II lal J, J 6 S 9 IS 1 C "0 
) ofarotiita T /-smarlUad'a ( 19 ^ 1 ) 47 
Msd 94S S**! 1. Ill fllA M 901 

C IvlaineMni T ^sSbtrayar (19-^) 19 Mad 


soa es I c s.<i, ( ;«) A u e-x 

{r) ClMtoxSara T (l 9 -'e> It Mad 

SOS 9 SI c se c-sjA >Le*x 
(w) rBi<ac<Ui>dv ^•■sdra!«>(19<r)31 Bora ZTfi 

a) S»ir<9onnr (If) iaiUi L. J 

61 -SI C e«l (r')A U SlU 
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.2l,r.l6 tnmafcr on an application l>j the ttanafercc for execution of the decree {h) Similarly 
nhero no objection is taken by the ]udgiocnt.debtor Uiat no notice was given to the 
transferor, ho mil be precluded from raising that objection at a subsequent stage of the 
execution proceedings (•) Rut if the judgment debtor omits, in a proceeding under 
this rule, to object to tno \ nlidiU of the deerco he w ill not be precluded from doing *o 
in a subsequent suit (y) 

There Is nothing to preefuJe a transferee of a decree from applying under see 30 to 
the Court which passctl the decree to tend the decree for execution to another Court (I) 
But tlio notice required by this rule must lie issued by the Court which parsed the deem 
and not by the Court to which the decree ts sent for execution (I) 

The High Court of Calcutta has held tnat tho mero issue of a notice under this rule 
docs not operate as a revivor within the meaning of arts 182 and 193 of the 
Limitation Ait (m) but tbe High Courts of Allahabad and Madras have held that 
It docs According to these Courts a mere application bv the transferee for substituting 
h's name for that of the decree holler operates ns a revivor of the decree and gives a 
fresh starting point of limitation for executing the tlecrce («) And the hfadras Court 
has held that an application by the transferee to bring the rcprc«cntntisc of the decease 
judgment debtor on the record to servo him with notice under this rule has the same 
effect ( 0 ) 

Execution does not depend opon discretion of Court —In the old secUon 
the words were and i/ that CouH thnle ft. tne decree may be cieouteC 
&o It was accotdin^'ly held under that section that the Court had a discretion 
to grant or refuse an application for execution made by a transferee (ji) ® 
words ‘ if that Court tliinks fit” have been omitted in this rule Therefore U the 
conditions specified in this rule am satisfietl, a transferee of a decree is en » 
execution as of right like the original decree holder (j) 

Transfer of decree for the payment of money against two or more 

to one of them— This subject may be considered under the following two 
heads ■— 


1 MTieto tbe w-hole decree has been transferred 

2 Where the decree is a joint one and part onlv of the decree has been transferred 
First as reyards transfer of the whole rfecree — M here a decree for the payment o 

money has been transferred bv assignment or by operation of law to one o ’ 

judgment debtors, the decree is whollv cxlinguishctl Tlie transferee cannot exer 
the decree agamst the other judgment debtors but hia remedy against them is y 
regular suit for contribution as if the deereo had been satisfied by him T le ® 1^*!^ 
the second proviso to the rule is not to deprive the judem-nt debtor transferee o a ' 
but to impose upon bun the duty of proceeding by what was considered a more 
pnate procedure, that is, a smt for contribution (r) The provision of this ru e 
l«i evaded by the judgment debtor who satwfie* the decree taking a transfer of the decre 
in tbe name of a lemmi lar (a) 


(A) Tai Singh y Jo7an S8 All »80 


(ToH) <7 All 8fl 8oi C 7 5 

117 rrxthm CAari't v Ooljra Aintar 

(1931111 rat 94 1371 C 4"- (3,)AP 


Vam S.i 


injA V Teta Si cA (1907) S9 All I 
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Iltuiirationi 

(ft) A obtains ft decree apamst B and C for Ra S 000* B satisGes the decree by 0. 21 
pftTing Rs C 000 to A In such a case C is bound to pay to D his {C a) shnre of the 
I judgment debt If C fails to contribute hw share, B » remedy is by way of against 
j C to recover the amount [Tins illustration m merely introductory] 

[ (b) A obtains adecrce against Rano CforRs 5000 U purchases the decree from 

j A Here B s position is exactly the same as m ill (a) , tliat is to siy, the decree must be 
I taken as having been satisfied by 5 S cannot therefore execute the decree agamst C 
I and his only remedj is to bring & suit against C far contribution Saroop Chunder 
V Troyhlhonath (1S6C) 0 W R 230 

[ (e) A obtains a decree against Rand C for Rs 5,000 A dies, and on his death the 

j decree passes to B as his heir The position is the eamo as m ill (b) Banaraat v 
I VaAara7ii(1883) 6AU 27 

j Aeit a« rtQarda Iranijtr of a portioa of a joint decree — Where a decree has been 
f parsed jointly in favour of two or more person* and the interest of any decree holder in 
I such decree has been transferred by assignment or by operation of law to one of several 
I judgment-debtors, the decree is extinguished to the extent of the interest so transferred 
I and execution can only issue for the rest of the decree 
Jlluelration 

A and B obtain a decree against C and D for Rs 5 000 A s share of the decree 
IS Rs 2 000 A dies and on his death his interest in the decree passes to C as bia heir 
The decree is extinguished to the extent of Rs 2000 and neither B (as decree holder) 
nor C (ffi transferee of A s tntereel tn the decree) can execute the decree against D for more 
than Rs 3 000 P03OH v Fukurooddeeit (18*0 25 It R 313, Banarti v ilaharam 
(1883) 5 All 27 

In the converse case where one of several judgment debtors dies and the decree 
Iiolder succeeds to his estate as heir, the proviso does not apply and the decree holder 
IS entitled to execute a proportionate part of the decree ({) 

“Decree for the payment of money’— The expression decree for the 
j payment of money in the second proviso to the rule does not include mortgage 
I de rces (u) Such a decree is not a decree for the pajTnent of money until a personal 

I decree is passed against the mortgagor (v) 

It has been held by the High Court of Bombav that the expression decree for the 
payment of money agamst two or more persons,” means a personal decree for the payment 
of money agamst two or more defendants Hence the proviso does not apply when 
the decree is not against the defendants personally A obtams » decree agamst R 
as thelegalrepresentativeof A andagainstCastbelegalrepresentativeof I forRa 20 000 
to be pat 1 out 0 / the estate of X and T A dies leavmg R as hia heir, and on hia death the 
decree passes to him bv operation of law The decree not being a personal decree against 
R and C, B is entitled, as transferee of A a decree, to have the decree executed agamst the 
estate of 1 (ir) The High Court of Madras has dissented from this view According to 
that Court the fact that one of the defendant# la directed by the decree to pay the amount 
cf the decree out of the familj property m bi# hands does not make the decree any the 
le<s a decree for pavment of money agamst him (*) 

soa Bsi c ax rsajA Jr csi 

(rj CJid«n6<ira t '•abbararar iltSCt JUd 

aoa aai L as csja m e-s 
luj J'aaiB-ifwfT SumJrBte,p»(y^sl JJota S09 
»*) Smiojopa V X/Uamaar 4S Jfsd L, J 

-Cl,. 21 t efll (X'JA M StO 


(1) (IBS*) 94 All- 
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O. 21| r« 16 Agam Hic expreasinn “decree lot tl»o pajment of rotno against two or raon* 
persons means a accrcc against two or more persons _jo»ntf^ lienee the rule laid down 
m the second pros jso does not applj wkemtliedrerreisnot passed against the defendants 
jointly In a Miit by A against D and C, A obtains a decreo against D lor Rs 00 and 
against C for Rs SO /{ then assigns the decree to C The docreo not being a joint 
decree, C may execute the decree pass«l against B for Rs 90 (y) 

Award — ^Thc Calcutta High Court has hold that a transferee of an award filed in 
Court under the provisions of tho Arlntration Act, 1809, is entitled to apply for execution 
under this rule (s) *500 notes to r 29 below 

Decree for rent— Under a 14Hof the Rcngsl Tenancy Act, ISS > an assignee of a 
decree for rent obtaineil b\ a landlord cannot apply for execution unless the landlord a 
interest in the land has l^ome vested in liim, andthubar applies to assignees of decrees 
for rent obtained by co oliarer hndlonls (si) 

Transfer pending mention— In Vtnlalafhnhm v liamiuvami (a) a Full 


procceiling Thia deemon oveirulea a previous Full Bench case (6) where the same 
High Court held that that the transferee or legal reprewntatire conld not be brought 


under the t-orte oi 
iproval a judgment of 
•'it must follow that 


Some cases have put a slightly different eocstruction on 0 21, r 16 Thus in an 
Allahabad case {/) a single Judge held that rule 10 only applies to an original application 
for substitution and execution, and that it does not anply to an application to ho brought 
on the record ol a pending application Again in two Patna cases (y) tho Court held 


(o) (I93i)55 1ti>l S52,1SSI C xai 

73 F B overrutiiiB I alaniappa v Frf 
;><imni(iv (19-7) 60 6Ud 1, gj 1 C 027 
(27) A U 181 
(6) SO Mad 1 luvra 

(e) d/anm/iUn v Ralhal (1010) tf C W "N 
'5- 3 I C S") Zlnrfrutth v Fatit 
(1839) 2C Cal 250, AaljrantSai V GAaw 
t^antlilS^OyiSoat 59 

IJy ilutAu CMtiar V l4>dl Omi»^at (1S31) 41 
Xlad 919 69 I C 637 ( 31} A Sf SOO, 


Akhoi't Surendcrt (1926) SO C W N 7ia 
US I C 878 t 26) A t 957 iiaijnalA w Ram 
JSAarpi 11927)49 All 509 104 1 t 116 
f 27) A A 165 t B ilina SlahameJ^ 
Svftai iUna (19 '8) 3 Buct. 126 105 
I 1/ 611 { 28) A O 30 

{*) iTflarnBlA v Aiwnt Prajod ( 192 j) ^ ^ A, 
188 ISO 4 Pst 607 89 1 c. 482 (-5) 
A iC 117 

(f) aioftan Si« 9 ft V Jaiat SinjA (19 3) 50 All 
621 109 1 C 412 I 29) A A 23J 
(rt Mitl Gitnb V 3/oilamma/ 

6 Pat t J 3o8 6 - t C ^ 

180 JJtit UftnjuuBU V Zamtr 

(19 l)3P*t 598 78 1 C r68{-<)A.l- 
676 
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that though the appl cation to be brought on the record to carry on the pending proceed Q. 21 
ing was under 0 21, r 1C, jet no notice to the judgment debtor \tos necessarj 

Transfer during pendency of an appeal In execution proceedings —Even 

before Palaniappa s la e was overruled it was held that when an appellant decree holder 
dies during the pendencj of the appeal in execntion proceedings his legal representatue 
can be brought on the record (ft) 

Transfer pending execution of a transferred decree —A further comph 
cation arises when the decree holder dies or assigns the decree after it has been transferred 
for execution by another Court In such a case the order under 0 21 r IG cannot be 
made by the Court executing the decree (») But it has been held that if the decree holder 
dies after the decree is transferred for evecution his legal representatives may either obtain 
an order from the original Court and carry on the proceeding or that they may carrj on 
the procee ling in the execution Court and subsequently produce before that Court the 
necessary order under this rule (j) 

Appeal — An order determining any question between the judgment debtor and 
the representative of the decree holder (a 47) is a decree (s 2) and is therefore appeal 
able as such (s 90) A transferee of a decree is a representative of the decree holder 
within the meaning of see 47 Therefore an order refusing to recognize the transferee of 
a decree or dismissing bis application for execution on the objection of the judgment 
debtor is a decree>and appealable as such (I) 

Salt by transferee — A transferee of a decree whose application is rejected 
under this rule on the ground that (he transfer is not valid is not precluded from insti 
tutiRg a regular suit for a de'IaraUon of the validity of the transfer Such a suit is not 
barred by the provisions of sec 47 (f) 

Equities enforceable against original decree holder —See sec 40 and note 

thereto 

Transfer of decree against a company in liquidation — \Miere a decreo against 
a company in liquidation is transferred pending the winding up proceedings, and the 
liquidator refuses to recognize the transferee the transferee may apply to the executing 
Court under sec 47 (3) to be substituted for the onginsl decree ho'der to enable him 
to prove his claim before the liquidator Sec 171 of the Indian Companies Act I9l$, 

IS no bar to the granting of such an application (n) 

Transfer of decree pending attachment — ^Tho attachment of a decree for the 
payment of money does not prevent a valid transfer of the decree, and the transferee is 
ev,Utkd to bo aabitit'ited w. place ol the teanafewK %.od to apply uadst this vile foe 
execution (n) 


(1) 5un'{ov'< V XruAna (19 SI SI Slid SSS 
1101 c ee. ( zsi a si 

(t) Jmer CAantfra V Ouru iVwMnno (19001 
:? Csl 4SS, ram«Aar V T»al»r I’nuaJ 


(190- ) S Mad 333 UardMa v Sijaht/i 
(19 } 4 Lah I 4 .J 3:>9 *91 C SIS < SZ) 

A L, 39S &>.e also /laa Uahadur \ Hag 
raa;> (19-*!) 3 lat 344 'SIC 4Jd 
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THE PIllST SCHEDULE. 


X2I,r.l7 


17, [S. 245.] ( 1 ) On receiving an application for tlio exc- 

rr<.oa.„rc on rerclvin, prOvidcd hj IuIq 11. 

Mffutioa sub-rule (2), the Court shall ascerlain nhe* 
thcr such of tlie requirements of rules 11 to 
14 as may be applicable to the case have been complied with ; 
and, 31 thej' have not been complied with, the Comi; may reject 
the application, or may allow the defect to be remedied then 
and there or witliin a time to be fixed bv it. 


(2) "Where an application is amended under the pro\d- 
sions of sub-rule (1), it shall be deemed to have been an 
application in accordance with law and presented on the date 

hen it was first presented. 

(3) Every amendment made under this rule shall bo 
signed or initialled by the Judge. 

(4) "WHion the application is admitted, the Court shall 
enter in the proper register a note of flic application and the 
date on which it was made, and slmll, subject to the provisions 
hereinafter contained, ordei e.xecution of the decree according 
to the nature of the application : 


Provided that, in the case of a clecree for the payment of 
money, the value of the property attached shall, as nearly as 
may be, correspond with the amoimt due under the decree. 

Chaas'es in the Jaw-^-Thj? tuJ<» comsponds wjth s 5iS oi the Code of 1SS2 
«‘Xcept in the lollowjng pArtjculars — 

1 The words “may allow <ho defect to bo remedied” m Bubrulo (1), 

been substituted for tbe wonls" may allow jt [appbwifion} to be remedied ” 
as being more cumprchensivc and covering the case of omission to produce 
a copy of the decree as now letiuirwl by r 1 1 (3) 

2 Sub rule 12) is new See notes below, “ Sub rule (2) limitation ” 

Sab rale (1) — ^Therulerequiresaprelimioaiyscnifinyoftlie eTccntion application 


Court (o) The Court should m eacli case exercise its discretion, anu unero uii aiui iiu 
ment ought to be allowed it should allow the aoiendmcnt (p) Tlius where an application 
la not signed, it should not reject the application, but allow it to be amended (q) The 
amendment may he allowed even after the application for erecution is rcgistcrfd jw- 
Tided the execution of the decree has not at the date of the application for amcndnient 
become barred by hraifation (r) But the High Court of Jladraa has held that where 


(p) FflfJoorv .4ltn/a884) 10 Cal 511 
(n) Oanoh Dat v Tatteh CAniid (1920) S lati 
I> ■) 101 561 C 16 CAotrtfftBrtv &r(au(, 
(I022)lp8‘ H9 fl9I C SnO,{23>^P 


100 [Interest «TorifflecaIeu!af«ij 
(f) Oanenara \ Sn bn ithutin (1918) 27 

X. J 598 44 I C 558 /lai X 

flaw ^?«Aad..r(1929) 2 Pst 328 74 1 *' 
741 ( 23) A 1’ 61 . CAn (rnti V DAnw* 
(19 3) a Pat 787. 792, 74 1 C HI t -3) 
A y 209 
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an application for amendment is made after the expiration of 12 jears provided by s 48. 0. 2 
the Court haa a discretion either to accept or to reject it («) 

Sot rule (2) limitation — Article 182 of the Limitation Act provides inter aha 
that the first application for execution must be made witlun three Jears from the dale 
of the decree If the decree has not been executed, and it is necessary to make further 
application each successive application must be made vnthin three jears from the date of 
the “ last application ”, or (since the amendment made bj' Act 0 of 1927) from the date 
of the final order passed on the last application But the ” last application ” in each 
case must have been one ‘‘in accordance with law”, otherwise it WiU not bo a fresh 
starting point for limitation An application which docs not comply with the require 
ments of rules 11 to 14 of this order is not one “in accordance With Iaw”(|) Sub rule (2) 

13 therefore important with reference to lirnttation for if an application is defective 
with reference to rules 11 to 14 and is returned for amendment within a fixed time, it 
will, when so amended, bo an application in accordance with law as from the date when 
it was first presented Under the old Bcction it was held that where an order was made 
for amending an application for execution and the amendment was made, the application 
should be deemed to have been presented not on the date when it first presented, 
but on the date when it was amended The result was that if the amendment was not 
made «nliZ after the expiration of the jienod of limitation the application was time barred 
though the amendment was made within the time fixed by the Court (r<) Those decisions 
are no longer law Compare s 149 But under the present rule limitation will not bo 
saved if tho application does not comply with the requirements of rules 11 to 14 and is 
not amended uitlun the time allowed by the Court (t) On tho other band substantial 
compliance with rules 11 to 14 is all that is neeessarj, and if the application does so 
comply With those rules, it will be in accordance with law, and will be effectual to staj 
the progress of limitation whether the Court admits or rejects or returns it for 
amendment (tc) Sub r (2) applies only if the application is returned for amendment 
for noneomjhanee tetihihe prottsionaaftr II /o 14, and tho application is subscquentlj 
amended Sub r (2) docs not in terms a]>piy to cases where an application is returned 
for amendment /or some other reason (x) But the same rule was applied when an 
application was WTonglj returned for non jvayment of process fee on the ground that 
the act of Court should prejudice no man (y) 

//fuetraftoa. 

The last daj for presenting an application for execution is 31st Julj 1025 The 
decree holder presents the application on thatdaj The application does not coniplv with 
tho rcquircincnte of 0 21, r 11(2) Tlie Court may under this rule return the application 
for amendment and fix a date within wbicli it should bo amended If the application 
is amended vvitliiii tho time fixed b> ^ho Court |t «UI be deemed to have been presented 
on Slst July lt)25 lurthcnt will be deemed toliavo been an application “in accordance 
with law ” within the mcaiung of art IS2 of tbe Limitation Act, 1003, so as to give a 
fresh starting (Kunt of limitation 


(*) 


(0 


lemvn V j,)i4 larlosiJdi <10.3) 43 

jiad u 3 eii. re 1 c rso < so a 31 
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(r) SamfJifa T J/uMk (1931) ei 3Iad t. 3 
(w) /MaaiSrrv iJamofar (I9rei S3 Cat 6«1 OS 
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0.2I,r.I7 


17, [S. 243.] (1) On receiving an application for tlio eve 
o, « <’“rce 85 provided Ijj- rule 11 


lor execution 


8ub-rulc (2), tlio Court shall ascertain w)ic 
thcT such o{ the requirements of rules 11 tc 
14 as may be applicable to the case have been complied with ; 
and, if they have not been complied with, the Court may reject 
tho application, or may allow the defect to be remedied tlicn 
and there or Avithin a time to be fixed bv it. 


(2) "Wnierc an application is amended under the pron- 
sions of sub-rnlo (1), it shall be deemed to have been an 
application in. accordance with law and presented on the date 
uhen it was first pra^ented- 

(3) Every amendment made under this rule shall be 
signed or initialled by the Judge. 

(4) ^\^len the application is admitted, tho Court shall 
enter m tho proper register a note of tlic application and the 
date on which it was made, and shall, subject to the ptovisions 
hereinafter contained, order execution of the decree according 
to the nature of tlie application : 


Provided that, m the case of a decree for the payment of 
money, the value of the property attached shall, as nearly as 
may be, correspond with the amount due under the decree. 

Changes in the law—Thw nil« cortcsj>or«l8 s 243 ol tie CoJe of 18S2 
excejit in the following particulars — 

1 The words ‘ may allow the aefc<t to be remedie'l*’ in sub rule (I), 

been eubstitulcd for the wonis “ may allow it [application! to be rctnedied ” 
as being more < otnprebensive and covering the ca^o of omission to produce 
a copy of the decree as now required by r 11 (3) 

2 Sub rule (2) IS new See notes below, ‘ Sub rule (2) hmitatioD” 

Suh rnl0 (1) —The nilereqniresaprclimlnaiy acrutiny oI the ejccotion application 
aod if the requirements of rules U to 14 are not complied with the Court may reject the 
application or allow t,me for ,ts amendment But that does not mean that after the 
application hss got on the file, the application cannot be amended with leave of the 
Court (o) The Court should jn eaidi case exercise its discretion, and where an amend 


become barred by limitation (r) Bnt the High Court of Aladras has held that wiieio 


fe) ^ouranjifal v Smnd Cianfiaia (lOSS) S9 
Cal 1266,140 1 C 747, ( 32) A C T(W 
(p| Failoorv Ma/(l8Bi)tOCa2 54t 
(o) Oar e$H Vai v Fatteh CSaiuI (19^) £ lAti 
1. J 104 &5] C 10 A/tDMt, 

(1022)1 Pat 140 60 1 C S0O.(SS)AP 


400 rint<’re 6 twronBlv CdlcuUteJi 
<rj Cflsrnrfra v ir» ^ri ifipnm (ISIS) 27 ‘4II 
L J 398 44 1 C 853 fla» X 

liam isakaaur (102S) 2 Pal 32s, 71 1 c 
741 t 231 A P 01 Cka irai* v 
(1P23> 3 p»t -87, 702, 74 I C lU, t -^1 
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an application for amendment is made after the expiration of 12 jeara pro\ided by b 48. 0.21, 
tbc Court has a discretion either to accept or to reject it (a) 

Sub rule (2) limitation — Article 182 of the Limitation Act provides tnter aha 
that the first application for execution must be made witlun three jears from the dale 
of the decree If the decree has not been executed, and it is necessary to make further 
application each successive application must be made within three jears from the date of 
the * last application or (since the amendment made by Act 9 of 1927) from the date 
of the final order passed on the last application But the last application in each 
case must have been one “in accordance with law otherwise it will not bo a fresh 
starting point for limitation application which does not comply with the require 
ments of rules 11 to 14 of this order is not one “in accordance with law’ (() Sub rule (2) 
is therefore important ivith reference to limitation for if an application is defective 
with reference to rules 11 to 14 and is returned for amendment within a fixed time, it 
Will, when so amended, bo an application in accordance with law as from the date when 
it was first presented Undet the old section it wras held that where an order was made 
for amending an application for execution and (he amendment was made, the application 
should be deemed to have been presented not on the date when it was first presented, 
but on the date when it was ameiidett The result was that jf the nmendment was not 
made vntU ajier the expiration of the period of limitation the application was time barred 
though tho amendment was made within (he time fixed by (bo Court (») Those decisions 
are no longer law Compare a 149 But under the present rule limitation will not bo 
saved if tho application does not comply with the requirements of rules 11 to 14 and is 
not amended within the time allowed by the Court (t) On the other hand substantial 
compliance with rules 11 to 14 is all that is necessary, and if the application does so 
comply with thc«e rules, it will be m accordance with law, and will be eficctual to stay 
the progress of limitation whether the Court admits or rejects or returns it for 
amendment (te) Sub r (2) applies only if the application is returned for amendment 
for won coHipfianee uilhlke proitsionso/rr 11 to 14, and the application is subsequently 
amended Sub r (2) does not m terras apply to cases where an application is returned 
for amendment /or some other reason (x) But the same rule was applied when an 
application was wrongly returned for non payment of process fee on the ground that 
the act of Court should prejudice no man (y) 

Ilhutralton 

Tho last day for j resenting an application for execution is 31st July 1925 The 
decree holder presents the application on (hat day The application does not eomplv with 
tho requirements of 0 21, r 11(2) The Court may under this rule return the application 
for amendment and fix a date within which it should be amended If the application 
is aracndeil withm the time fixed by the Court it will be deemed to have been presented 
oh Slst Julv 1925 Further it will be deemed to have been an application “ m accordance 
with law ’ within the meaning of art 182 of the lamitition Act, 1908, so as to give a 
fresh starting jKunt of limitation 
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^Hierc on an application for execution rresented by an agent it js objectol that the 
agent is not dul} aijthonZed, and the agent thefoupon files a power of attorney, the 
Court ahould not dismiss the aiipticatron, hut treat it na having been filed on the date 
on w hich the powcr-ol-attomey w** ftJwi (,). 

Discretion to allow amendment— Tbe Privy Council will not Interfere.— 

If the Court of first instance has allowed an aracmlment and the Court of appeal tbinVs 
that ihe tiiscreiton has been pniperfy exercised it is idle to ask tho ftivv- Council to 
interfere (a) 


18. [s. 246.] (I) ^\^lero applications aro made to a 
Court for the execution of cross-decrees 
erw‘<Jww3 in separate suits for the payment of two 

sums of money passed between the same 
parties and capable of execution at the same time by such 
Court, then — 


(a) if the two sums am equal, satisfaction shall he 
entered upon botli decrees ; and 

(b) if the two sums are unequal, execution may be 
talvcn out only by tlio liolder of the decree for tlio 
larger sum and for so much only as remains after 
deducting the smaller sura, and satisfaction Sot 
the smaller sum shall be entered on the decree 
for the larger sum as well as satisfaction on the 
decree for the smaller sum. 


(2) This rule shall be deemed to apply where either 
party is an assignee of one of the decrees and as ivell in respect 
of judgment-debts due by the original assignor as in respect 
of judgment-debts due by the assignee hii^elf. 


(3) This rule shall not be deemed to apply unless — 

(a) the decree-holder in one of the suits in which the 
decrees have been made is tho judgmeut-dehfor 
in the other and each party fills the same charac- 
ter in both suits ; and 

(b) the sums due under the decrees are dehnite. 


(4) Tho holder of a decree passed against sevoral persons 
jointly and severally may treat it as a cross-decree in relation 
to a decree passed against him singly in favour o! one or more 
of such persons. 


(0 Cnnja Itamv Dina Anth (lOlS) run] BcC 
no J18, p iOJ, 18 1 C M* 


I (a) At4'‘!!av Ganft/>(19%2)6(H * 

j ' 6«2,I<>J.C 3»9.( SSJA rC 8? 



CnOSS-DECHEES 


72u 


ills*rrnft4n« 

(a) 4 lioIJi A <lectrc ajninst li for K* 1,000 li hoM* a dccrpc npnirnt A for thr Q, 21 

pa\fncnt of Hs. 1,000 in ca«o -I fails to deliver rertafn pooili at a future ih\ li cannot 
trest his decree as a cro«s-<lecree under this rule 

(h) ,4 and D, co plaintiffs, obtain a decree for Its J.OOO apsinst C, and C obtains 
a decree for Its I OOO agsinst D C cannot treat his doerre as a cross decree under this 
rule 

(c) A obtains a decree apsinst B for It« 1,000 C who is a trustee for Zf, obtains 
a decree on behalf of B against 4 for Rs. 1,000 B cannot treat C s decree as a cross, 
decree under this rule 

(d) A, B, C, D and E are jointlj an 1 severally liable for Rs 1,000 under a decree 
obtained bj F A obtains a decree for Rs lOtl agsinst } smglj and applies for csccu 
tion to the Court in which the joint-decree is being executed F maj treat his joint 
decree as a cross decree under this rule 

Changes In the law — 

J TJie words “when? apphcAtiona are made to a Court for the esecatton of 
cross-decree " in sub rule (I) are new The^ gisc effect to certain deci 
sions noted below under the hv*d “ Apjlication of the rule ” 

2 The words “ aeparatc suits ** tn sub rule (1) arc new The^ bare been added 

to show that, for the purposes of execution, a counter claim is not a 
separate suit (6) 

3 Sub rule (4) and the illustration thereto, that is, ill (d) arc both new This 

sub rule gives effect to the decisions noted under the head Sub rule (4) 

Application Of the role— The meaning of sub rule <1) may be explained by 
the following illustration A holds a decree agsinst B for Rs 5 000 B holds a decree 
against A for Rs 3,000 A and B each applies for execution of his decree to Court X 
which has jurisdiction to execute both decrees The decrees being cross decrees they 
Will be set off against each other Hence B, who is the holder of the decree for the 
smaller amount, will not be allowed to take out execution of his decree Execution 
will only be allowed of ^ s decree to the extent of Rs. 2,000, being the diffeience between 
the amountof his and B s decree If the decree held bv B was also for Rs. 5 000 neither 
partv should be allowed to take out execution, and satisfaction should be entered unon 
both decrees 

This rule does not apply unless— 

(1) the cross decrees are for the payment of two euma of money , 

(2) the decrees bare been obtained m separate suits [see notes above under the 
head “ Alterations in the rule ”] , 

(3) both the decrees are capable of execution of (he same (ime [ilk (1)], and by 
the same CoktI , and 

(4) the decree holder in one of the suits in which the decrees have been passed is 
the judgment debtor in the other, and each party fills the same eharacler in 
both the suits [ills, (b) and (c)] 

If the cro«s decrees fulfil the above conditions it la also necessary , that both decrees 
should be before the executin'' Court for execution, and that applications should have 
been made for execution of both decrees. If either decree holder omits to apply for 
(») 5luinof« T CampMl i. Co 1X89*1 1 Q. B 3ll 317. per Esher M It 
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5» 21| Tt 18 execution o! Ins decree* llic other decree holder intt% take out execution of his decree for 
its full smount (c) Xotc the >«ords with winch the rule begins. 

“ Cross dficr^CS lit sspsr&tc suits An order for pavDient of mesne profits 
made under s J4k is n decree bj sirtoe of f 2 (2j Hence it has been held that there 
js no distinction for the jiiirjiOM^ of fhi« rule between a decree in a s’*!! and adecree lua 
proceecfinj tffldcr 8 144 A obtains a decree acainst R In execution of the decree Bs 
property w sold and \t la jiuteUa«e<l A Ttw deciw Ss revtiaed in appeal, and A ss 
directed to dcljter possession ot the property to iJ and to pay lo JJ lis 712 for rac«ne 
profits B applies for execution agimat A in respect of Rs 7J2 .1 chims to set o2 

another decree obtamerl bv him against B The set off may bo allowed under this 
rule (d) 

' Cross decrees for the payment of two sums of money”— 1 sues 2? 
on a mortgacc and obtains a decree for Rs 1,800 to be realized 
properly R obtains a decree against .4 for Ra 2 000 Ifcre A s decree, thoogh R is 
one for sale in enforcement of a mortgage, and not strictly for the payment of nionev 
may be «et off against Ba decree, by Mrtue of theproM«ions of r 20 of this order (e) 
But it has been doubted if this can be done before the amount due on the mortgage has 
been ascertained (f) 

Where execution Is taken out tor the smaller sum —This rule pronde# 

that where applications are made for the execution of cress decrees, one for a Isrger 
amount and the other fur a smaller amount, execution should le taken out only for the 
difference This means that the ilectee for the amatler amount cannot be executed 
at all and no scpxrate execution should i'<sue of that decree It is to be noted how 
ever that ;f the Court m contravention of the provisions of this rule, allows execution to 
issvie of the decree for the smaller sum end a sMe is maile in such execution, the sale 
unolsoid the reason being that** a purchaser under & sale in execution is not 
bound to inquire whether the judgment debtor bad a cross judgment of a higher 

amount (h) 

Same character In both salts —The provisions of thu rule do not apply unle-s 
the decree holder in one suit is the judgment debtor in the other, and each party 
fills the same character in both suits A bolds a money decree against B B bolds a 
decree for sale passed m a suit brought by biru as mortgagee against C, the mortgagor 
and ajainsf A, a pvrchastr of a portion of ike Mor/jojed property from C A applies for 
execution of his decree against B JJ is not entitled to set oS his decree against A s 
decree Tbe reason is that A does not fill the same character in both the suits The 
decree held by A isvnhislavowT perswiaUywhicHheiriay execute against Bby the arrest 
of his person or the attachment of his ptojierty This cannot be said of B 6 decree 
against A, for A is not ordered by the decree personnUy to pay any sum of money, but 
IS onlygiien an option topa> if bewisbestosaie theproperts innhnbheis interested (i) 

If in the case put abose C, the mortgagor, u as the holder of tha money decree against 
B instead of A, and C applied for execution against B JJ (the mortgagee) could have set 
00 his decree against C (j) But a firm name is only a description of the individual 
partners and so a decree acainat a firm can be set ofi against a dieree in favour of a 

partner (k) 

(e) 

Idl Jdira (a v Tl>‘ ChUtaooni Co Ui iia'’3) 

' 28C W ^ 088 81 1 C 7*7, ( i») AC 

(«) Wce/CruAnanv roiJafapartiOSOB) E»Ma4 

(/) Cfl^swtm V RaJAfltiMsn (1931) 59 Cal 85a 
129 I C i.O ( 31) A C 23- 


0) i-aiarltal'. Ram CAan<i(l91I) 33 AU "*0 

(i) Arfminu(falo>' v (IfiD 
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ASSl^QCnt of decree— If who Hm olUincil » ‘Ipcrrr iitr*in>l 77, attacliM Q. 
m fiecotion rf •Itriw » dfcrr^ h*"!*! M /7aptin«t C, A f' an *«*ipii« of /r* deem- |y, ^ 

within tho mpaninp of thi« niJo (f) [S^O 21, r 51 {3)1 It ha* lioon held bj the High 
Court ofC-aleutta that a decree nltameti apafn«t the a«»iimor in a iuit pending at the date 
of thpa»'ipnmrnt way lie »et ofl agam't the ileme a^ignett, if the 6»»ignee had notiee of 
eueh amt (m) ,4 obtains a decree apsinat 77 for U* 6 000 77 then sues for Ra 2,000 

Pending 7? a auitC obtains a transfer of .4’a deerre tn/i nolice of Ihe suit A decree ia then 
pas«ed for 77 in hia ruit apam^t -4 Cappliea foreiccotion 8pain*t 77 of the whole decree 
for R» 5 000 He la not entitled to eiecute for mote than lt« 2,000 as the transfer 
was taken with notice of 77 a »uit Scenotestoa 40 

Sul) rule (4) — ^This fub rule pivea effect to the deci'ions in the undermentioned 
ca«e« where it was held that the holder of a decree ra*«ed jointly and scTerallj apainst 
seeeral judgnicnt-dehtora one of whom holds a decree apainst such decree holder singly 
mas treat hia joint decree as a cross-decree (a) S^cill (l)lo the lub ride 


19. [S. 2-17.] WLorc application is made to a Court 
for the execution of a decree under ivhicli 
two parties arc entitled to recover sums of 
mone}* from each other, tlicn, — 

(a) if the two sums arc cquaK satisfaction for both shall 
he entered upon the decree ; and, 


(b) if the two sums arc unequal, execution may bo 
taken out only by the party entitled to the larger 
sum and for so much only as remains after deduct- 
ing the smaller sum, and satisfaction for the smaller 
sum shall be entered upon the decree. 

ODJect Of ttie rule.— The object of this rule la to precent each aide executing 
a decree in respect of sums due, whether for costs or otherwise under the same 
decree 'o) 


Application Of tbe rule. — This rule » not limited in its application to cases m 
which the remedy of each patty against tbe other is of precisely the same nature A, 
a mortgagor, sues B, the mortgagee for redemption A decree is passed m the suit, 
ordering that upon A paying to R Its l,000(mortgage debtjon a day fixed by the Court 
R should reconvey the mortgaged property to A. and that if such pay-ment is not made 
within the time fixed by the Court the property ehould be Bold At the same time A 
IS awarded costs, Rs 100, to be paid 77 Here both the sums being payable under 
ihe same decree, the provisions of the present role apply, though 77 a remedy, if A failed 
to pay the mortgage debt, would be by sale of the mviga^td property, and A’e remedy 
if 77 failed to pay the costs, would be oyainst 77 personalli/ Hence A, being entitled to 
the4Ma77<ramouat(I’s lOO), cannot take outexecutionagainst 77 (p) 77, being entitled 

to the.'aryeramountins 1, 000), isatone entitled to take out execution But he cannot 
take out executionfor more than Rs 900. which is the same thing assaying that he must 
reconvey the property to A, if A paid Rs 900 and he cannot insist on payment of the 
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foil 8um of Rs 1,000 as a condition of fccomeyancc {3) The point to le noted Is that 
in the case of cross c/aim« unifer ffie same decree, execution msv be taken out onlv Lv 
the ptrtyentiHed to the largersiim The party entitled to (he BRiallet sum is not entitled 
to take out esecution It follovsfroni thisthat tf ^ >s entitled to recoTerfro/n 
profits amounting to Its -1^5 under 4 decree, and B is entitled to recover from A under 
the same decree co«ts amounting to Its 85'i. .1 being entitled to the smaller sum cannot 
take out execution against J), though H a claim to execute his decree for costs 13 barred by 
hmitationfrj It maj also tie noted that if (he party entitled to the larger sum executed 
the decree for the full amount uithont deducting the smaller sum, the party entitled 
to the smaller sum may be airnrded a refund of thaisum under s IBl of the Cedefs) 

20. [AVtr.] The proxisions contained in 
cwWmo^pcB’uiu""*' niles ISand lOshall apply to decrees for sale 
in cnfoicemtint of a mortgage or charge. 

Object of the role. — ^Thw rule is new. It is inserted in order to mat e it clear 
that the provisions as to crov decrees and cross chums apply to mortgage decrees The 
rule shows impliedly that the expressjon “decree for the paswent of money ” and other 
similar expressions in the Code do not Include adeeree for sale in enforcement uf a mort» 
gage or charge gee m particular s 34, « 73 awl 0 51, r 33 

The High Courts of Mlababad and Hadras have held that asitnpledeereefcrreco 
very oi inoitcv can be set oil against a decree for reeoverj of money by enforcement 
of a mortgage or charge (t) Sec notes tor IS sbosr, “ Cros* decrees for the pay 
ment, etc 

21. [S, 230, 2nd p«r«.] The Court may, in its discre- 
tion, refuse execution at tlie same time 
simoiwncow exectttina agulnst the pcrson and property of the 
judgment-debtor. 

Simultaneous execution against person and property —An order refusing 
execution at the same time against the person and prepertv of the yudgmenl-debtor 
amounts to a decree under s 2. cl (2), read snths 47, and it is therefore appealable (11) 
But though the Court has a discretioD to refuse simultaneous execution, it cannot 
decline to order execution against (be perwin of the judgment debtor on the ground 
that the decree holder should proceed m the first place against his property (i) 

■Notice to show cause 22. [S. 2-<8.] ( 1 ) 'Where an apph- 

s^m,t execat an Ja CXeCUtlOH IS made— 

(a| more than, one year af¥er the date of the decr^t?, or 
(b) against the legal representative of a party to the 
decree, 

the Court executing the decree shall issue a notice to the per- 
son against whom execution is applied for recjuiring him to 
show cause, on a date to he fixed, why the decree should not 
be executed agamst him ; 

f?) Bliariran V Palaa (1894) tft AJJ 39», /lAr 
V Copal (1884) 6 All 

(r) J/odaJtpaT Jiiih(m6)4()hom.«0,30I C 
893 _ 

(a) .InrundtiT A(u((l919)24 C K MS 
56 1 C 756 


B r C 8Sa . I fnlaCa \ varasatn. 

5C ITad 336 140 I C 378 { S3) A 31. 63 
r«) <7<lr<o<l<iav CI883J r , 

(r) Hafyoft.n<l v «a4im (WW) 6 lab 54'’ ” 
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Prondcd that no such notice shall he iicccssar}’ in consc- 0.21 
qucncc of more than one year ]ia\ mg elapsed hct^^ ecu the date 
of the decree and tlic application for execution if the applica- 
tion is made ^\ithln one year from t!ic date of the last order 
against the party against wliom execution is applied for, made 
on anv prc\ious ajiplication for execution, or m consequence 
of the ajiphcntion heing made against the legal rcprcscntati\c 
of the judgment-dehtor, if upon a prcMous application for 
execution against the s^mc person the Court has ordered 
execution to issue against lain. 

(2) Xothing in the foregoing sub-rule shall bo deemed to 
preclude the Court from issuing any process in execution of a 
decree uitliout issuing the notice thereby prescribed, if, for 
reasons to be recorded, it considers that the issue of siicli notice 
^\ould cause unreasonable delay or uoiild defeat the ends of 
justice. 


Changes In the law — Sub rule (J) m new Soe note 1>c!ow, ‘ sub rule (2) ’ 


The Court shall Issne a notice— It m not onouch mcfeU to ttike out a 
notice The notice must be ttrrtd upon the judgment debtor or upon Ins legal 
represcntntirc (ir) 


Omission to gl;e notice— This mle prondes that CTCCpt where notice is 
di«pen<cd with under sub r (2) ibe Court ewutmg the decree thall issue a notice to 
the {erson aciinst whom elocution is «pplie«l lor if the npphcstion for fcccution is 
made more tnan one jear after the date ol the decree or if it is tn»de ngemst the legal 
repreaentatice of the judgment debtor Tins gives rise to the question whetl er the 
omission to |,ive notice as requited I v this rule renders n sale m execution of tl e decree 
absolutely I Old for trant of jurisdiction, or whether Ine omission is a mere irregulnrilj 
so as to render the sale merely voidable, that is valid until it is ‘^et aside In Gopal 
Chuvder v Guvaniont Dafi (r) the High Court of Calcutta held that a notice under 
this rule is nece^sarv in order thst the Court should obtain jurisdiction to sell the pro 
perty by way of execution, and that the omission to give notice is by itself sufficient 
to render the sale void This decision was approved by the Privy Council m Haghu 
nafh Diji v Sunder Das (y) In JfogAunofA Dose case the judgment debtor became 
insolvent pending the attachment No notice was given to the Official Assignee as 
reouired by cl (b) of sub r (1), and it was held that the svle was a nuUits ^ince the 
notice under this rule aflords the very foundation of the jurisdiction, it follows that 
where execution is issued without previoosly issuing a notice required under sub rule (1) 
and property belonging to the judgment debtor is sold in execution the ssle is a nullity 


3*0 [no notke to Irtisl 


Jiad "se fOIC 9" ( 4>A ir 131 (F B J 
dissenting trojn the slews expressed in 
I isAfeiiflnlAfTn 1 ^omofvnJaram VS 

Jtod 6*S -QIC 81 ( “’s) A M 03 sod 
Doratnmx \ Chidambaram (19.1) 4* 
3Ud 63 *5IC 46 (‘“4)AJt Chanda 
Pnsad s J/us<t Jumna (19. S) 49 Ah 
MO 10. I C 239 ( "9) A.A "4 31on 
i>«(7,a s 1/1 fil Itelmt (igsS) 65 Cal 
90 106 1C 65 (26) AC 60 1 erndot 
J^ennamal (1929) 7 Bang 110 117 IC 
S64 <29)AJt 161 
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0^21, r.22 the property 19 J.iircl»a%«l by the d«rre IJoWer {0 21. r 72j(s),orbya third 

party (a) It maf i?3 no diff'-rcnco nhethrrtho property sold U mo%abl<5 or unraoTable (6) 
But the object ol the rule m to Riep the jmlgment debtor an opportunity to ahoir cause 
«hy the execution ehoiill not proceed, and i( the jud^n\ont.dchtot w assate of the 
proceeding the Court has jurrtdietioa to hold the aaJe (e) 

Notice to wrong person as legal representative— The principle ia«l down m 

^ajAtfnotA i7aj*8 case applies Trhetc no notice is given But what if notice u given and 
served, upon n person ■who proves not to be the legal Tepresentative t The leading case 
upon the aubjeot la Jlallatjnn v A'orAori (d) A decree was passed against a person, 
who afterwT-tls died, and in executing tho decree against Ins estate, a person was aerved 
as his legal representatli o with notico under this nile Tho person aerved objected 
that ho was not the legal representative of the deceased The executing Court decided 
and ns it turned out eubse<iucnth, decided erroneously, that he was to he treated as 
such rcprcicntative [see s 47) After th»t the esecdtion proceedings went on with the 
result that certain property belonging to the deceased judgment debtor was Bohl and 
purchased by a, third patty The queation arose whether the sale was void as made 
imisdudion, ot whclhet it was metcAv voidable Tbcir Lordships ol the Envy 
Council held that a notice having been served m fact, though upon a wrong person, the 
Court hn4 jurisdiction to 8**ll the property, and tho sale was not void Their Lordships 
further held that the omis>ion to give notice to the right person constituted a serious 
irregularity and that tho sale was therefore voidable, that is to say, it was velid until 
it was set aside under 0 21, r '*0, or by an independent suitbrought witnm a jeat as pro 
sided by art 13 el (a) ot the Limitation Act Their Lordships said ' He (the person 
Berrcd) contended tint he was not the right person, but the Court, having received his 
protest, decidwl that I c was the right person and so proceeded with the execution /» 

*0 tfoinj) the Court un« ezertisis^ its junajirtion ft wo'fe o m { d cs true , itit a 
Court AfM jurisffictiou io dtcirfe uronj ot uwtt « njAt (e) '* But if the decree bolder bnons 
who the legal repretcntative of the deceased judgment debtor w, and deliberately serves 
the notice upon a wrong person ns nis legal representative, and there n no adjudication 
by the executing Court as to who the legal representative is, the sale has been held to 
bo absolutely void (/) 

Omission to give notice to one of several legal representatives.— In the 

execution of a mortgagfe’s decide for sale tne decree holder omitted to give notice to 
one of the legal rcprescntativis of tno roorlgagoi- It w as held that tho aale in execution 
oi the dpetee wasnot wholly •voidbutthatitahoald bo set aside to the extent of the shate 
of that legal representative (pi 

More than one year after the date of the decree — The term ' decree ’ m 
sab T pX el means the decree capable of execution Thus where an appeal is pre 
ferred from a decree and the appeal is dismissed (or default under 0 41, r 11, the decree 
(z) foiix'iurv nmttt ' D-jarva Dnsi (18S1) | 




w 

w 


(M SflJiim V GAanram (1931) 21 Cal W twh»ta 
tUe property sold w»s an rtephaatt 
(rt Fat»>3jlv Konv (1628) 7 Pat "90 117 IC 


,> u tar V Va latnya (t«/ll ■li -ua" 
«3IC (21) AS 385 {suit Uyauction 
purchaser for possession — Shah J 
that the sale nas void— -Jloeleod C J < 
held that the sale was voidsWe 
that the puicbaaet was cot entitled t® 

AIanin(#/i'5(i>irfra v Fatafanne’n 
SB Ca' 8 o 133 I C 670. ( SJ) A C SS5 
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cf Ihc lovrr Conrt li iJir dw«5 V of Mfcntion, uml the pcriM of one year to C 
be caleulitcd fro n the date of that decree (J) See nolo* to acc ?r>, “ W hat Jecrce may 
be execitfd " fven where the drcretal amount fa matte payahic by tnatafmenU, the 
period of one year mu»t be calculated from the date of the decree, and not from the 
date of default (i ) No notice «n ler t 22 U neceaaan if the application ia made within 

a rear of a previnuaapplication un ler O 2,r 

More than one notice — in one cate the High Court of Patna held that once the 
original decree hat been put into execution after notice a* irortdwl by thia rule, no frr*li 
notice need be terre*! for ctmt tuheei^uent application for execution made more than one 
year from tne date of the laat onlcr for execution 0), but tht* taao waa overruled by a 
Special Bench of the tame High Court avhere it waa held that the rule appliea to every 

• • • year after the last order made 

• • ■ • ition a fresh notice must be 

served (f) 

The High Court of Madras has held that where property is attached on an application 
for execution, no notice need be given to the judgment -debtor of the application for tale, 
though the latter application u made more than a year after the previous application for 
execution (f) 

Irregular service of notice -^Irregnlanty u the service of notice as dutm 
guuhed from non<serviee u a material irregulanty mthm the meaning of O SJ, r DO (m) 

Deatb Of jadgment debtor pending execotloo— Notice to legal represeota 

live —If execution proceedings have begun against a judgment debtor they can l« 
continued after bis death against his legal tejircsentative bee see 50 But notice 
under this rule must be given to the legal representative (n) 

Deatb of Jadgmeni-debtor pending execnilon 1>7 transferee Conn— See 

notes to sec 50 


•• Court executing the decree —It may either bo the Court which passed the 
decree or the Court to u hich the decree is sent for execution 

Sub rule (2) — This sub rule is new It enables the Court to issue execution with 
out issuing a notice as provided by sub rule (I) in ca^es where the issue of a notice mav 
involve an unreasonable delay or defeat the ends of justice M here the Court dispenses 
with notice under sub rule (1) it should record its reasons {©) But if the Court omits 
to record its reasons the omission is a mere irregularity (p) 

Limitation to set aside sale for want of notice— An application to set 
a'lde a sale which IS loid, « y for want of notice under this rule is governed by art 181, 
and not art 16G of Sch I of the Limitation Act (j) 

Appeal — An application to set aside a sale held without notice as rquired by 
sub r (1) falls within sec 47, and hence a second appeal lies (r) 


(A) SAsnim v ifandal Salinath (1917) 41 Ckl 
951 38 I C 493 

(0 SoTo^t^l V /'unjaA Aafwnal Hast (1923) 
(«1) 

(i) ■ 

(»)■■' 

(0 . ' • 
(m) ■ I ■ . • 

(") ' ■ ' ■ . 


(•) • 
(P) 

(r) 


(r) (19») 47 Mad SSS 290-291, 80 I C 92 
(24) A M 431 tvpra 
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0. 21, against two or more persons Jointly.— Art. iS2 of tho Limitatic 

IT* 22*'24 Act, IDOS, applies to decrees of Courts other than Chartered Ilijth Courts Unde 
ETpIanation I to that article whena decree lias been pa«sed join tlj against more persor 
than one an application for executioAof the decree, jf made apainst anyone or more i 

them, shaU take cRect apaiTist them *H 'Cherefere an -_t- -k ' 

made under thU rule i 

the other judcmenl dc ■ 

planation Sa appended • ‘ • 

Therefore if a joint do • . ‘ 

such decree matle against on© ot aeseiat judgment debtors does not operate 8gatn«t othe 
judgment 'debtors to -wboro no notice is gircn under tlus rule (s). 

undt 

tfam 

Cnur 


ueuiorwas Uead (a) 

Art 183 ~ »-* r r.c » . t r» , r * 

pwTtdea «nt< , 

its data unie 
an order for • 

mere »««« and struct of a notice under this rule does not (s) 

23. [S. 2-19.3 0) person to whom notice 

IS issued under the last preceding rule does 

^ftoetdare alter Lrae ot appCOT Ot doeS ROt shoW CaUSG tO the 

satisfaction of the Court why the decree 
should not be executed, tlie Court shall order the decree to be 
executed. 

(2) Where such person offers any objection to the execu- 
tion of the decree, the Court shall consider such objection and 
make such order as it thinks 6t. 

Process for execution. 

24, [Ss, 250, 251.3 (1) WTien the preUnm^ary measures 

(if any) required by the foregoing rules 

111 Oajenira IW7) 49 UaA 

1127,4010 «08 

(0 ffai/iwiwf r J/oSfm ItOOSi • 

C W ^ «58 

(“) 


J>ai»6ilar v son-jjv ■ 
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It sees caii'ic to tlio contrary, issue its process (or the execution O. 
ot the decree. ^ 

(2) K\cr}* such process shall hear date, tlio day on nliicli 
it is issued, and shall he signed b)* the Judge or such ofTicer 
ns tlie Court may appoint in this behalf, and shall be scaled 
nith the seal of the Court and dchxcrcd to the proper ofTiccr 
to be executed. 

(3) In cNcry such process a day shall be specified on or 
before nbicb it shall bo executed 

Unless It sees cause to the contrary —.'w notw to O 21, r 37, unJer the head 
‘ n hcthcrimexrcutint'Courllinsdjseretmn torcluvs Of suspend (It tnchment of judgment 
debtor 8 pn prrt\ 

Delegation of authority to execute — The oflleer to whom a warrant IS 
deln-ereil fir eTecutnn under this rule ma> delirer it to liis subordinate for execution 
It IS not neeesMr\ that the “ proper officer” should himself execute all warrants sent 
to him (u) Hut « warrant addressed to the fton of a Court cannot be executed by a 
Au*.r(i) 

Arrest without warrant — here an officer of the Court orrests a judgment debtor 
vithout Iiaxing tho warrant m his possession at the time of arrest, the arrest is 
illegalfe) 

“Shall be sealed”— The pron^ionsof this rule being mandatory the omission 
of the Court s seal on the ii arrant renders the attachment illegal (d) 

Specification of day on or before which warrant should be executed— The 
warrant should specify the date on or before which it is to be execute I Resistance to 
the execution of a warrant which does not specify such date is not illegal (e) Moreover, 
a warrant cannot be executed after the expiration of the date specified in the warrant 
for its execution (/) If the warrant is extended, the date to which it is extended must 
be specified on the warrant If this is not done, (be warrant is not a good warrant, and 
resutance to its execution after the dale originally specified m it does not amount to an 
oficnce under a ISC of the Indian Penal Code {g) 


25 [S* 343.] ( 1 ) Tlic officer entrusted with the exe* 

^ . cution of tlic process shall endorse thereon 

EDaorsem^nt on proccu .it * t , 

the day on, and the manner in, which it 
was executed, and, if the latest day specified in the process 
for the return thereof has been exceeded, the reason of the 
delay, or, if it was not executed, the reason why it was not 
executed, and shall return the process with such endorsement 
to the Court 


(c) Emprrt$ V JRulr.^alA (1333) 5 AU 3JB 
(rf) Bus V /C (1910) a I»t (g) 

ItJ CSS 49 1 C 1*1 , liddn Odp€ V 
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0 . 21 , 

rr. 22-24 


. . against two or raore persons Jointly.— \rt. JS2 of t)»e Limitation 


viitui, snail lake eilect against them all. 


'Alierefon* an order of reviror of a joint decree 


that “ the date of issue of notice*’ means the date when the Court pisses the order for 


debtor was dead (*) 

Art 183 of the Limitation Act, which appliea to decrees of Chartered High Courts, 
ptOTidea inter nJi/i that a decree of such Court can he enforced within tuelre years from 
its date unless the decree has ti«n rtvtred The High Court of Calcutta has held that 
an ordtr for execution operates as a reeiror within the meaning of this article (y), f***’ 
mere luus oaiitnut cfa noine under this role does not (e) 

23. [s. 249, ] (1) WTiero the person to whom notice 
is issued under the last preceding rule does 
nou« not appear or does not show cause to the 

satisfaction of the Court why the decree 
should not be executed, the Court shall order the decree to be 
executed. 

(2) "Where such person offers any objection to the execu- 
tion of the decree, the Court shall consider such objection and 
make such order as it thinks fit. 


Process for execution . 


24. 


riocess for 


[Ss. 250, 251.] (1) When the preliminary measures 
(if any) required by the foregoing rules 
execuiton taken, the Court shall, unless 


0 ) 

(0 

(«) 


J{nth7taiuri\ V Oajendra (HUT) i9 )l»d 
112T.4UIC ««JS . 

Kaitarettur y. J/oA»m Cliititdr» * 

C W > 658 


(w) Dumadar v Sarny* (1903) 27 Bora *7. 
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it secs cAM-ic to tlio contrary, issue its procc'^s (or tlic execution O. 
of the decree. * 


(2) ICver}' such process shall hear date, the day on wliicli 
it is issued, and shall ho signe<l h)' the Judge or sucli officer 
as the Court may appoint m this helialf, and sliall be sealed 
nith the seal of the Court and delivered to the proper officer 
to he executed. 

(3) In every .such process a daj* .shall ho specified on or 
before uliich it shall ho executed. 

Unless It sees cause to the contrary.— not« to O 21 . r. 37, unJer the head 

“ W hrtherancxrculinRC.iurt hia dj«wtiim to rflM*c or *u«ppnil attachment of judgment 
dchtor’a proprrtN “ 

Delegation of aothorlly to exeente— The officer to whom a warrant H 
dc 1 i\cred for execution under thif rule ina> dclirer it to hii subonlinate for execution 
It IS not nece^<ar> that the “ proper officer** ahoutd himself execute all warrants sent 
to him (a) Rut a warrant addressed to the jfon of a Court cannot be executed by a 
X*«ir(6) 

Arrest without warrant— Where an officer of IheCourtnrrestsajudgment debtor 
vilhout haring the uorrant in his possession at the time of arrest, the arrest is 
illegal (e) 

“Shall be sealed” — The promionsof tins rule being mandatory, the omission 
of the Court s seal on the warrant renders the attachment illegal (d) 

Specification of day on or before which warrant shoold be executed— The 
warrant should specify the date on or before nliich it is to be executed Resistance to 
the execution of a warrant which docs not specify such date is not illegal (e) Moreorer, 
a warrant cannot bo executed after the expiration of the date specified in the warrant 
for its execution (/). 11 the w arrant is extended, the date to w hich it is extended must 
be specified on the warrant U this is not done, the warrant is not a good warrant, and 
resistance to its execution after the date onginally specified m it does not amount to an 
offence under s 18G of the Indian Penal Code ( 9 ). 


25. [S. 343.] (1) The officer entrusted wth the exe- 
cution of the process shall endorse thereon 

EBdotsement on process 

the day on, and the manner in, winch it 
was executed, and, if the latest day specified in the process 
for the return thereof has been exceeded, the reason of the 
delay, or, if it was not executed, the reason why it was not 
executed, and shall return the process with such endorsement 
to the Court. 


(«) ■ 


( 6 ) 

(e) Zmprtti v Amari-tth (1883) 5 JllL 318 
((f) fAufir flu T Jrin9-£nipm.r (1918) a Pat 
LJ ess, 49 1 C. ITi , Cedn (.opt T 
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Where the endorsement is to the effect that such 
officer IS unable to execute the process, the Court shall examine 
him touching ius alleged inability, and may, if it thinks fit, 
summon and examine mtnesses as to such inability, and shall 
record the result 


Stay of execution 

26. [S«!.239,240.] ( 1 ) The Court to which a decree has 
been sent for execution shall, upon suffi- 
cient cause bemg shorni, stay the execu- 
tion of such decree for a reasonable time, 
to enable the judgment-debtor to apply to the Court by which 
the decree was passed, or to any Court having appellate juns- 
diction in respect of the decree or the execution thereof, for an 
Older to stay execution, or for any other order relating to the 
decree or execution which might have been made by such Court 
of first instance or appellate Court li execution had been issued 
thereby, or if application for execution had been made thereto 

(2) Wliere the property or person of the judgment debtor 
has been seized under an execution the Court which issued the 
execution may order the restitution of such propertj or the 
discharge of such person pending the result of the application 

(3) Before making an order to stay execution or for the 

restitution of property or the discliargc of 

Fowit to require Mcuilty , . ■* , 

from or itniwse condmons the ludcoient dcbtor, the Court may re 

upon Judsmeat-deMor " z ^ r 

quire such security from, or impose sucu 
conditions upon, the judgment debtor as it thmfc fit 

stay 0l execution — Sce notea under the 8»me head to bcc 47 

217 , 241,'] TSo order ot testitution. or thscliaxge under 

rule 26 shall prevent the property or person 
debto^d^cSrgfa of a judgment debtor from being retaken 

in execution of the decree sent for execution 

Contrast mtiithistbeprovisjonsofBec 58 subs {'*) 

28. [S. 242,] Any order of the Court by winch the 
decree was passed, or of such Court of 
appeal as aforesaid, m relation to tlic 
"p®" execution of such decree, shall ho binding 
upon the Court to Avhich the decree 
sent for execution 
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29, [S. 243.] ■\Mierc ft suit is pciulmg in any Court O. 

against the holder of ft decree of such Court, 

Oil tlic part of tliG pcrsoii against whom the 
•nijtrtpnent-dtitor dccrcc Mfts pas'^cd, tlie Court may, on such 
terms as to security or otherwise, as it thinks fit, stay execution 
of the decree until the pending suit has been decided. 

Pending In any Coart. — if n •u>t n pending l>cff>re a Jomt .Subordinate Judge 
he mav staA cseeution m the Court of the Suliordinate Judge for he u a Judge of the 
aamo Court (A) In the ci'e l\«t eited the Himbu High Court *aid that the Court 
111 which the Buit 11 pending is the Court aulborired to etaj execution and that if a decree 
IS transferred for execution and a amt is pending against the decree holder in the trans 
ferrnr Court that Court Mould ha\c power to etax esecution m the transferee Court 
Similarlx if a suit is jwnding against the decree holder m the transferee Court the latter 
Court has ixjwcr to staj execution (i) 

Secarity. — The Court has ample dtscrelion and it it IhinLs fit need not require 
secuntj 0) ^ 

waeiher provisions of Code relating to execntlon of decrees apply to an 
atvard fiied uneftfr the Arbltraiiea Act. JSS9—Tfte iifgh Ojart cl Bemhaj hsa 
held that an award filed m Court under seo II of the Indian Arbitration Act 0 of 1809 is 
not a iterte, although it is enforceable, as provided by see 15 of that Act, as >/ it irrre a 
decree The execution therefore of such an award cannot bo etajed under this rule (t) 

On the other hand, the High Court of Calcutta bolds that an award filed in Court under 
sec Ilof the Arbitration Act being enforceabto under sec 15uf tlie Act asif it were a decree 
of the Court, the pruiisionsof tho Code applicable to tho execution of decrees apply 
to an award su filed It has thus been held that an award against a firm stands on the 
same footing as a dtertt against a firm for the purposes of 0 SI, r 50 (f) and that a 
transfer of an award stands on the same footing as a transfer of a decree for tho purposes 
of 0 21, r 10 (m) The High Court of Alhhabad tales the same new as the Calcutta 
High Court (n) No such question, however, can arise where a decree is passed in terms 
of an award under para IGofSrb 11 of the Code (o) for the award m that ease is merged 
in the decree 

AppGdl —The Punjab Court has held that the Court can in its inherent jurisdic 
tion stay execution proceedings pending the decision of nn appeal in the judgment 
debtor a suit (p) But the Calcutta High Court considers that it is not necessarj to liax e 
recourse to the inherent jurisdiction and construes the words '“'until the pending suit has 
been decided ” to moan until the claim in the pendmg suit has been finally decided, i e , 
after all rights of appeal have been exhausted (f) See note to see 47, "Changes intro 
duced by the section " 


(») 


(0 


(») 

(») 


(j) SJ Iwui J. K 3.U itipra 


ancAoRdCielDaS IVmi 


(O) S. * I .r 
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0 , 21 , 
rr. 30, 32 


Mode of execution. 

30. 254.] E^*ery decree for tlie payment of money, 

including a decree for the payment of 
Rionfi for payment of jjjQpgy altemativo to some othei 

relief, may be executed by the detention 
in the cml prison of the judgment-debtor, or by the attach- 
ment and sale of his property, or by both. 


Alternative to some other relier.~Scc 0 so, r lO 

Property chargee with payment of decretal amount — Xo attachm-nt is 

necessary wiipro by a eonscnt^lecrro certain propcrt> js charged with payment of the 
decretal amount and libertj » given to the decree holder to sell the property in ca*e 
of default of luyincnt (rj The Court has no ftulbonty to decline to mske an order of 
oommiltal to cinl pnson on the ground that the decree holder should proceed in the 
first instance against the proj-erte of the judgment debtor fs) 


31. [S, 259.] (1) "WTiero the decree is for any specific 
movable, or for any share in a specific 
abSpMpmj movable, it may be executed by the 

seizure, if practicable, of the movable or 
share, and by the delivery thereof to the party to whom it has 
been adjudged, or to such person ns lie appoints to receive 
delivery on lus behalf, or by the detention m the civil prison 
of the judgment-debtor, or by the attacliment of his property, 
or by both 


(3) 'Wliere any attachment under sub-tulc (1) has re- 
mained in force for six months, if the j'udgment debtor has 
not obeyed the decree and the decrcD-holder has applied to 
have the attached property sold, such property may be sold, 
and out of the proceeds the Court may award to the decree- 
holder, in cases where any amount has been fixed by the 
decree to be paid as an alternative to dehvery of movable 
property, such amount, and, in other cases, such compensation 
as it thinks fit, and shall pay the balance {if any) to the judg' 
ment-debtor on his application 

(3) AVhere the judgment-debtor has obeyed the decree 
and paid all costs of executing the same which be is bound to 
pay, or where, at the end of six months from the date of the 
attachment, no application to have the property sold has been 
made, or, if made, has been refused, the attachment shall 
cease. 

(r) JfljannoJftv ZleSi TraJod 2 V** 768, I M Oarfobinly Folfo, (1028) « 

?3J C SS9 (U)A F SS3 I J C 49S (■2S} A F JJO 
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MlcraUons In Vhe role — ^Tlvf uonU '‘w lor ttw ts<o\crj x^luch Q 

occurred in the conf'j'ondinc ►cc 259 of tin* Coile of If***' dflrr the wortii " ^Imrc in n 
»l>rcifie nioMihlc,” ! I'e U-cn omittetl, for tlicrc ran l« no decree under the law for tlic 
recovera of i» wife, a' ft wifi cannot be tiratwl *S ft cluitlel to be dch'erc<l oaer to tl o 
hudwnd Mliere anv third i>rr«on prearnta the wife from rrluniinp to h<r htxUand, 
the latter inaa obtain an injunction fti.MP«t him which nma I e enforced m can' of dn- 
oliedience either bj the ini]in«onmcnt of the defendant, or bj the attathment of hn 
1 rojvrtt , or ba both, under r 32 

Decree for specific movable property. — Mliere a deene directs recoaera of 
f.pccific movable projvrta and for paarnent of the price thereof if the profTrla he not 
delivereil, the decree holder i' not enlitinl to execute the nionca part of the decree 
before applaitij: for delirerj of the propertj (1) As to the ca«rs in which a deereo 
maa be pa«'>ed for the dMiten of apeeific nioaable projetia, fee Sjcfife Kclicf Act 
I of 1877, 8 11 

Role when not applicable, — It luia been held bj the High Court of Celcntta 
that this rule does not ajijda where the projierU sought to be nttnrlcd is not in the 
po^'cssion of the judgment debtor (u) 

32. [S. 260, R. S. C.. o. 42. r. 30.] (1) Where the party 
against whom a decree for tlio specific 
fo^n. ^VWMituficn performance of a contract, or for rostitu- 
fijuSetSm' of conjugal rights, or for an injunc- 
tion, has been passed, lias had an oppoi- 
tunity of obeying tlie decree and has wilfully failed to obey 
it, the decree may be enforced tn the case of a decree fo) 
restitution of conjugal rights by the attachment of his property 
or in the case of a decree for the sjKCiJic jyerformance of a contract 
or,foraninjunction (d) by bis detention in the civil prison, 
or by the attachment of his property or by both. 

(2) Where the party against whom a decree for specific 
performance or for an injunction has been passed is a corpora- 
tion, the decree may be enforced by the attachment of the pro- 
perty of the corporation or, with the leave of the Court, by the 
detention in the civil prison of the directors or other principal 
officers thereof, or by both attachment and detention 

(3) Whereanyattachmentundersub-nile (l)orsub-rule (2) 
has remained in force for one year, if the judgment-debtor 
has not obeyed the decree and the decree-holder has applied to 
have the attached property sold, such property may be sold , 
and out of the proceeds the Court may award to the decree- 
holder such compensation as he thinks fit, and shall pay the 
balance (if any) to the judgment -debtor on his application 

M 

<r) Tbr KalirUrJ vord« were added bj Aet S9 
of I9J} 
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(4) Where the judgment-debtor has obeyed the decree 
and paid all costs of executing the same Avliicli he is bound to 
pay, or where, at the end of one year from the date of the 
attachment, no application to have the property sold has been 
made, or if made has been refused, the attachment shall cease. 


(5) ^Hierc a decree for the specific performance of a con- 
tract or for an injunction has not been obeyed, the Court may, 
m ben of or in addition to all or any of the processes aforesaid, 
direct that the act required to be done may be done so far as 
practicable by the decree-holder or some other person appoint- 
ed by tlie Court, at the cost of the judgment-debtor, and upon 
the act being done the expenses incurred may be ascertained 
in such manner as tlic Court may dirt ct and may be recovered 
as if tliey ivero included in the decree 


Hlii$tralton 

4. ft i'er«on f'1 JttUe ftubsUnce, erects & building which renders unlnhsbjtftble a 
faniifv nunsioQ belonging to if in spite of hvs detention inpnsonBrdtfieottacbtnsnt 
o{ hjs property, declines to obey ft deereo obtained egain«t him by 13 a«d directing him 
tu remove the building The Court is of opinion that no 'um realizable by the sale of 
A a pro;»ertj nould adei^nslely eompentsto JO for the depreciation in the value oJ his 
mansion 0 may apply to the Court to remove the building and may recover the cost 
erf such removal froui <1 m the eaecutioa proceedings 

Alteiatloas la the rale.— Sub roles (2) and (S) arc new Sec notes below under 
the herd “ Sub rule (5) *• 

The words " or for an order requiring the ptrformanre of, or abstention from, any 
other particular act’ which occurred in a- 2C0 of Ibe Code of 1SS2 have been onutted, 
and in Iieu thereof the Words ' or for an injunction ’ have been substituted S^o notes 
helon under the head ‘Subrulefl) deerccforinjuactjon ' 

Specific performance. — As to specific performance of contracts, see Specific 
BeliefActIcf 1877, 68 l ’ 30 

Injanctioo —As to perpetufti injunctions, see Specific Relief Act I of 1877, 
Jf 57 


RestItatJon of conjugal rights, — ^Tlw words italicized m sub rule (1) were 
added fav Act 29 of 1923 Having regard to those word*, a decree for restitution of 
eonjugal nghts can do longer be enforted detention in the civd prison, whether it be 
against a husband or a wife As to a decree against a husband, see also r 33 below 


Sub-role (1) : decree for JiiJancUon — Sob rule (i) applies to hotb prohibitory 

and mandatory injunctions f«) HTicrvaniajanetion has been granted, on each surrcs^ive 
breech of it, the decree may be enforced nfl^r this rul» bj’ an application made withm 
three years of such, bleach under art 181 of the Limitation Act (i) A separate suit 
to enforee the injunction IS barred by the provisions of s 47 (y) If the decree is enforced 


(If) 

M 


see Pam f-aron v C/oMr ii> 
24 All , PHoyrrun i;at » 
(ICOfijaSAlI 300 

O) til 103. 45 X L SCI, »«pra 
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l>j i\\f ot thp th« ivtiml oI in\\>n«cn\mcnt should not Rt anj Q, 

one tirno cxccc^l six months w s 5S 

Micro a wonnn, mIio hsd hern ilirccfwl Irt a decree to refrain from iireseiitmg 
her daughter returning to her hu*l>rnil, ^icriniWcd the daughter, who wa* of age, to re«iiIo 
in lier hou«e, it was held that such comluct did not constitute ft breach of the direetion 
under the decree so ts to render it j>iini«hehle under this rule (x) 

It was held under the old section that an onler directing a defendant to render 
accounts Withm a si>ecified time wasan “order re<iHinng the performance of a pnriicu 
lar act" Withm the meaning of that section, and that di«obcdicncc to the onler was 
punishable under that section (o) The wonU “performance of or abstention from 
an% other particular net ” which occurred m the old section were held to liare a verj 
wide general meaning, and the^ hare been omitted from this rule, and the word 
“injunction” has licen substituted llenco di«olj«licree to an onler directing a l>aitj 
to render accounts can no longer lie punishesl under this nile, ns such an ortler cannot 
be said to be an ‘ injunction ” w ithin the meaning of this ru'c (6) 


OpportnnUy of obeying the decree. — All that the Court has to see Ijcfoie 
directing execution to issue under this rule is whether the partj bound bj the decree 
has had an opportunily of obeying the decree or injunction and has wilful]} faded to 
obex it If the part} has had the opporiumt} and has trif/nffy faded to obc} the decree, 
the Court ma} order execution to issue under this rule without giving him an} further 
opportunit},andit is not obligatory upon the C^rt in such a ease to serve a notice upon 
the part} catling upon him to obe} the decree or injunction (c) 

MTietc an application is made under this rule, but the part} bound b} the decree 
has had no opportunit} of obeying the decree, the application wdl be dismissed But 
the dismissal of the application ti no bar to another application made after an opportu 
nit\ has been afforded to the part} of obc}ing the decree Thus if a decree is made 
directing the defendant to deitxer certain articles necessar} for the ^icrformance of the 
duties of priest m a temple to liie plaintiff, the plaintiff is not entitled to execute the 
decree under this rule unless it is proved that he w<nt to the temple after notice to the 
defendant to receue the articles from him (and thereby afforded an opportunitx to the 
defendant to compl} with the decree) and that the defendant fai'cd to deliver the arti 
cles If such an opportunit} has not been affonled, the plaintiffs application will bo . 
dismissed, but its dismissal will be no bar to a subseiuent application after such oppor 
tuniti has been afforded (d) 

• Party against wbom a decree for Injunction has been passed.”— 
Sec notes to s CO, Decree for injunction 


Sub rule (6) — This sub rule is new It corresponds to O 42, r 30, of the 
English Uules In the absence of any jiroTision in the old section similar to the ore 
contained in this sub rule, it was held that where a decree directed the defendant to 
remove an obstruction, such as puUmgdown a wall or ojicning a jath W8}, and the 
defendant failed to obe} the decree, it was not competent to the Court to depute an} of 
its officers to remove the obstruction, as that was not one of the modes of execution 
sanctioned under that section (<) Under the present role, the Court ma} direct the act 
to be done so far as practicable b} the decree holder or some other person ajipointed b} 
the Court (/) But the Court has no power under this rule to order the police to see that 


(•) 

(1) 

(») 


Jjnati Enar \ Suraj Pmad (18"7) I AH 
6U1 

Dejrtm^'ar \ Kallj NjfA (ISSl) 7 Cal CSl 
Itajh inalh \ ( anpatji (ISOS) SI| 5*4 
ArjNn V Al»7 (191S) S Paf I, J 

loa 41 1 C *37 

Daria Dat \ Dfwraj (1900) 33 Cal SO® 
AuSarr Ban \ D rartanatk (1''94) 21 Cal 



740 


THE FIRST SCHEDULE. 


O. 21, ‘Jecrce js rarreid out. Thus whtre a dectws U jasscd ileclanrig the jdamtiff s ncht to 
rr. 32, 33 certnm cpremonics in a ttroiJe and mtrajnjnc the defendant from obatruetmg 

the pUmtiff 8 from pcrforminp the cctemwups, the Court hns no power under th^ rule 
to order the 3 )o!iec to «rc that the phmtitTs performed the ceremonies witliout interfer 
ence on the part of tiie defendants (j). Rut it would appear that the Court will under 
this rule direct an application to be made totbc Revenue authorities, for the Privy Council 
said that the iiroTi«iQns of the nite were aufheient to provide for the c^oreenient of a 
decree for specific performance pi a contract of sale and an implied covenant to apply to 
the Revenue authonties for Iheir sanction to the transfer (h) 

The expression “the act required to he done** means what has to be done to « 
enforce the injiinelion fi) Hence if a defendant is directed hy a decree to deraoh'ii 


from by ft 
junctions 
which a 

53. (^1 NotmthstancUng anythiv^ in rule 32, 

the Court, either at the time of passing a 
»v«Mins ^'drerVe* icr^mt “ dcctce ogaiust 0 hushuud fot tliD rcstitution 
tutioD oi conjuFiirifcMs coRjugal Fights oT ttt BRj* time affertvords, 

may order that the decree shall be executed in the manner 
provided in this rule. 

(2) ^Vllo^o the Court has made an order under suh- 
rule (I), it may order that, in the event of the decree not being 
obeyed rnthin such period as may be fixed in this behalf, 
the judgment-debtor shall make to the decree-holder such 
periodical payments as may be just, and, if it thinks fit, require 
that the judgment-debtor shall, to its satisfaction, secure to 
the decree-holder such penodical payments. 

(3) The Court may from time to time vary or modify 
any order made under sub-rule (2) for the penodical 

of money, either by altering the times of payment or Uy in* 
creasing or diminishing the amount, or may teraporarily sus- 
pend the same as to the whole or any part oi the money so 
ordered to be paid, and again revive the same, either wholly 
or in part as it may think just. 

(4) Any money ordered to be paid under this rule may 
be recovered as though it mere payable under a decree for tlic 
payment of money. 

h (19231 5 tub i ^ 
mtA (JW9) 

. . irfn*« (I9S3) S® ^ 
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Amendment of the rule — ^Tho Italiciznl wonJ* m submle (I) werr nddfd by O 
Act S'* of The* wpnis “and tho ilccrrc holder m the wife which occiirml m ff, 

eub nilc(2)aftcrthewonl< under sub nile(l) ' were omitted b^ tlieiwnicAct Theeflect 
of this omission is that the present rule «p|Iiea to & decree for restitution of conjiipal 
rights passed against a Austnnrf The wonU * ehnll lie eieeufed in the manner provided 
in this rule ’ in »ub r (1) have been substituted for the wonls “ahnll not bo cvecutod by 
detention in pn«on ’ See as to the latter wonls the undermentioneil case (f) Seo 
r 32 above and note the alterations made in that rule bj the aame Act 

34, [Ss. 261, 262.] (I) AVherc a decree is for the exe- 
cution of a document or for the endorse- 

Pcerce for eieeutlon of ,, i 

.leciuneni or endorsement niciit of a ncgotiaulc mstrumcnt and the 

qt negotiable Instniment , j. t y ^ li r x 

judgment-flchtor neglects or refuses to 
obey the decree, the decree-holder may prepare a draft of 
the document or endorsement m accordance Mitli the terms of 
the decree and deliver the same to the Court 

(2) The Court shall thereupon cause the draft to be 
served on the judgment-debtor together Avith a notice requir- 
ing his objections (if any} to be made within such time as the 
Court fixes in tins behaff 

(3) 'VMicrc tlic judgment-debtor objects to the draft, 
his objections shall bo stated m wTiting witliin such time, and 
the Court shall make such order approving or altering the 
draft, as it thinks fit 

(4) The decree-holder shall deh\er to the Court a copy 
of the draft with such alterations (if any) as the Court may 
have directed upon the proper stamp-paper if a stamp is re- 
quired by the Ian* for the time being in force , and the Judge 
or such officer as may be appointed m this behalf shall execute 
the documents so delivered 

(5) The execution of a document or the endorsement of 

X \nsts\imeivt wwleT Wm iwle may be m the foWow- 

ing form, namely — 

“CD, Judge of the Court of 

( or as the case may be), for A B , in a suit by E F against 
AB”, ^ o 

and shall have the same effect as the execution of the docu- 
ment or the endorsement of the negotiable instrument by the 
party ordered to execute or endorse the same 

{/) lai raivafi v (19.0) 44 Hois O'* 59 1 C S«1 
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0 . 21 , 
tt. 34,35 


Sub rule (1) decree lor execution of a document — Where the document 

to he executed relate? to some pfopertj, the propertj must be the subject matter of 
a suit If it 13 not a regular suit roust be brought to enforce execution of tJie 
doeument (m) 

Sub rule (6) BeglStrallOQ — Thw suU rule u new It gives effect to a decision 
of tlie Allahabad High Cewirt that i| a doeurnent reijmres registration tt inust be regis 
tered though executed bj the Court («) At the same time proviaion u made for the 
registration of documents, though their registration is optional if the decree holder 
deiires to haio them registered 

Appeal — An appeal lies from an onler under this rule on an objection to the draft 
of a document or ot an endorsement (O 43 r I cl (i)] 


(G) The Court, or sucli officer as it may appoint m this 
behalf, shall cause the document to be registered if its regis- 
tration IS required b}’ the law for the time home in force or the 
decree-holder desires to have it registered, and may make 
such order as it thinks fit as to the pajment of tlie expenses 
of the registration 


35, [ S. 263. ] (1) Where a decree is for the delivery 
of any imraovablc property, possession 
tr^S'rVr itumovawc thereof gliall be delweted to the party 
to whom It has been adjudged, or to such 
person as he may appoint to receive deliver)’ on his belialf- 
and, if necessary, by remo\nng any person bound by the decree 
who refuses to vacate the property 


(2) Where a decree is for the joint possession of immoi- 
able propert), such possession shall be dcll^’e^ed by affixing 
a copy of the warrant in some conspicuous place on the pro- 
perty and proclaiming by beat of drum or other customary 
mode, at some comement place, the substance of the decree 


|3) Where possession of any building ox enclosure is to 
be delivered and the person in possession, being bound by the 
decree, does not aFord free access, the Court, through its offi- 
cers, may, after gixmg reasonable warning and facility to 
any woman not appearing m public according to the customs 
of the country to withdraw, remove or open any lock or bolt 
or break open any door or do any other act necessary for 
putting the decree-holder m possession 

Alterations In tue rale — Sub mfe* (2) and (3) are new Sea notes 


(ml Sn.ifiminiv B.Aari»Z«f(Wa)2SV 1 (»j JTflsaS o Xol v Xai. WinUS''®! * ^'^ *'’* 

bS 61 1 C SIS I 
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Bound by the decree — The forfcituir of a lc-v«e llo^lro^8 the ripliti of the sob Q. 21 
le««ec, and in a suit for ejectment of the Je«^ there 14 no ncce»«it% to implead the sub 
l“*«ee (o) He is a per«on bound b\ the decree and tfie decree Jn ejectment of the lo«sco 
can be executed again«t him although he is not ft part 3 (p) 

Sub rule (2) — \ pUmtitr who is entitled to posee«*ion jointlj with other per 
sons may be granted a decree for joint pow««ion, whether the plaintiff was originally 
in pj«-«cs«ion and was sub^equentU di«ro'*‘!e««ed (j), or whether he had never been in 
possession {r) But the Court has a discretion in the matter (f) and joint pa«ses«ion 
was refused where the defendant had been 24 jeara in separate possession with the 
acquiescence of the plsintlfT (f) Sub rule (2), whieh is new, has been inserted to remove 
the difficulty eTperieneed inevecuting deerres obtaineil for joint possession of immovable 
propertj asagain<tco sharers and persons holding underthem 

Resistance to delivery of possession to decree bolder— If a person 

his succeeded in getting a decree for possession of a certain property, he is entitled 
under this rule to get an order from the Court for deliver} of that propertj to him by 
anj person bound bj the decree He need not invoke the assistance of the Court if he 
can get pisceMion pieaceab]} But he maj applj under this rule or rule 3G for the assist- 
ance of the Court to put him in posses-'ion If be is resisted or obstructed jn obtaining 
possession through the Court the procedure to be followed is that presented by 
rules 97 to 103 of this order («) 

hclual Wld lOTinaV possession —The possession relerreA to in ruh rules IP) 
and (3) 11 lhaa or aefuel possession, while that referred to m sub r (2) and r 3G below is 
fomal or ajmbolical possession Formal or aymMical poattaiion is delivereil bj affiving 
a copy of the warrant in some conspicuous place on the propertj, and proclaiming by 
beat of drum or other customarj mode, at some convenient plsce, the substance of the 
decree 

Rules 3i and 3G refer to ca<es where a suit is brought for possession of immovable 
propertj , and a decree is passed m the suit for the delivery of the propertj to the decree 
holder Rules Os and 00 refer to cases where immovable propertj belonging to a judg 
ment debtor is sold in execution of a decree passed against him and the purchaser is 
resisted m obtaining psssession through the Court Jn both eases the possession may 
be either actual or sjrabolical If the immovable property of which possession is directed 
bj the decree to be delivered to the decree holder is in the posRses»ion of the judgment 
debtor, nrlual possession must be delivered to the deciee holder under r 3" (1) Where 
it IS in the posscRSion of a tenant or other person entitled to occupy the same onlj sy>n 
bolical possession can be delivered, and that is to be done under r 3G Likewise where 
immovable property is sold in execution of a decree, and posseRsion is sought by the 
auction purehaver, actual possession must be delivered to him under r 9o, if the property 
IS in the possession of the judgment debtor But if the propertj is in the possession 
of a tenant or other person entitled to occupy the same, onlj symlioficaf possession can 
be delivered, and that is to be done under r 96 

There are thus three cases m which the law: allows sj'mbolical possession to bo given, 
namely , the eases contemplated by sub rule (2) of the present rule, by r 3G and by r 00 
of this Order Symbolical posges«K>n given in such eases operates as actual possession 

(O) rimln-tfii'lut V rmya) (19’3) SO Cal 

(P) 

«l) 

<r) 


also ^anbjit v Itnj Kumar (19— 


Cal 10 17 1 A 


leSO) IS 
I (19’S) 


«) Cal S IIS I C 3Sl ( 3J) At 
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0 . 21 . 
IT. 34, 35 


Sub-rule (1): decree for execatlon of a docoment — « hm the document 
to bp pwciued relates io eome j>ro|)ertj, the property' must be the subject matter of 
a suit If ,t ij not a regular suit must be brought to enforce espcution of the 
document (w) 

Sub-rule (6): Registration. — ^Tl»s sub role la new it gives effect to a deciuon 
of the Allahabad High Court that if a document requites registration, it must be regis 
fered, though erccuted hy the Court (n) Attiic same tjaie proiumn is made /or the 
registration of documents, though their tegistcation is optional, if the decree holder 
desires to liave them registered 

Appeal — An appeal lies from an order under this rule pn an pbjeetiwi tp the drsft 
of adocumentorof anendorscmentfO ^3,r l.cl (i)] 

35, [5- 263.] (1) WJiete ti decree is for the delivery 
of any immovable property, possession 
thereof shall be debvered to the party 
to whom it has been adjudged, or to such 
person as he may appoint to receive delivery on his helialf» 
and, if necossaiy, by Tcmo^’ing any person bound by the decree 
who refuses to vacate the property. 

(3) Where a decree is for the joint possession of immov- 
able propeity, such possession shall be delivered by affixing 
a copy of the warrant in some conspicuous place on the pro- 
perty and prociaimiiig by beat of drum, or other customary 
mode, at some convenient place, the substance of the decree 

(3) "SVhore possession of any building or enclosure is to 
be delivered and the person in possession, being bound by tbe 
decree, does not afford free access, the Court, through its om- 
cers, may, after giving reasonable warning and iacihty to 
any woman not nppearmg in public according to the customs 
of tlie country to withdraw, remove or open any look or bolt 
or break open any door or do any otlier act necessary 
putting the decree-holdci m possession 

Alterations in the rule— Sub rulw (3) and (3) are new SeenoteiW-’n ^ 

(m) Sa»J^m.niv J5fJiflri,Inr(192U)25C Wb | («> /va«aMa Iflf ^ Enfi nAi'id?®®) " 

C", 61 J C 635 I 


(C) The Court, or such officer as it may appoint in this 
bonaff, shall cause the document to be registered if its regis- 
tration is required, by the law for the time beine in force or the 
decree-holder desires to have it registered, and may make 
such order as it thinks fit as to the payment of the exjienses 
of the registration. 
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Bound by the decree — The forfumn? nf a Irw de«t^o^s the of th<? sub 0.21 

lessee nnd m a suit for ejectment of the le««ee there la no nece«»lt^ to implead tl e sub 
l*s«ee (o) He is a per«in bound b^ the decree and tlw decree in ejectment of the lessee 
can be executed agnn»t him although be is not a partj (p) 

Sub rule (2) — \ plaintiff who IS entitled to prvMe«sion jomtij with other per 
eons mas be granted a decree for joint possession, whether the phmtifl was oripmally 
in possession and was aub'cquenth dispossessed (y), or whether he had nerer been m 
possession (r) But the Court has a discretion m the matter (#) and joint possession 
was refused where the defendant had been 24 jears in separate possession with tho 
acquiescence of the phintlfl (/) Sub rule (2) which w new, has been inserted to remoso 
the difficultj experienced in executing decrees obtainecl for joint possession of inimoi able 
property asagainstco ahsreraandpirsons holding underlbem 

Resistance to delivery of possession to decree holder —It a person 

has succeeded in getting a decree for possession of a certain propertj, he is entitled 
under this rule to get an order from the Court for deliver) of that propertx to him by 
any person bound bj the decree He need not inaote the assistance of the Court if ho 
can get p3S>ession peaceablj But he ma) apply under this rule or rule 38 for the assist 
anee of the Court to put him m possession If he is resisted or obstructed m obtaining 
possession through the Court the procedure to be followed is that preacnbeil by 
rules 07 to 103 of this order (u) 


Actual and formal possession —The possession referred to in aub rules (1) 
and (3) is lha« or octuof possession while that referred to in sub r (2) and r 38 below is 
formal or tjmbolical possession fomof or sy«»6of»c<if possswion is delnered bj affixing 
a copy of the warrant m some conspicuous place on the property and proclaiming hy 
beat of drum or other customary mode at some c<mienient place, the substance of the 
decree 

Rules 3 » and 30 refer to ea«es where a suit is brought for possession of imniorablo 
property and a decree is passed in the suit for the Jelicery of the projicrty to the decree 
holder Pules ‘Jo and 06 refer to cases where immovable property belonging to a judg 
ment debtor is sold in execution of a denee passed against him, and the purchaser is 
resisted m obtaining possession through the Court In both cases the possession may 
be either actual or sy nibolical If the immovable property of which possession is directed 
by the decree to be delivered to the decree holder is m the posssession of the judgment 
debtor, aeiunl possession must be delivered to the decree bolder under r 33(1) W here 
it IS in the possession of a tenant or other person entitled to occupy the same only sym 
to/icol possession can be dehiered nnd that la to be done under r 36 Likewise where 
immovable property is «old m execution of a decree and pos'cs.ion is sought by the 
auction p irchaser ocfuol possession must be dehiered to him under r 9j if the property 
is in the possession of the judgment debtor But i! the property is in the possession 
of a tenant or other person entitled to occupy the same only symtoficol possession can 
be delnered and that is to be done undrrr 98 


There are thus three cases in which the law allows symbolical possession to bo given, 
namely the cases contemplated by aub rule (2) of the present rule by r 36 and by r 96 
of this Order Symbolical possesnion gnen in such cases operates as actual possession 


■l«> Sfirab)it \ li'lj Kumar (19 2) 41 All 
5 «31 C eus ( ..) A A le 
(1) ITalson H Co y Kamchand Dutt (1990) ig 
Cal 10 17 1 4 110 ' 

(I) n-itiHmanlraiady Hath m PfiMa I (19’g) 
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O. 21, r. 35 the jutlgmcat cleWor, bat not against tlilrd pc-rsons -nbo were not parties to tie 

decree (i) In other words, tymbobcat pos'wssion j* no possession at all as against third 
parties This distinction is of great importance m the law of limitation The rule 
to be deduced from the ea«e» on the subject U that where in execution of adecree symlo 
lical possession is delivered of immorable propertj to the penon entitled to pos'^'ion 
thereof, and such person subacfjuentlj' institutes a suit for flcfuaf possession, tbeejrahoheal 
pissession 13 to be treated as actual possession where the suit is ojoiwf (he judymenl 
(lehtor or his rtpresentatues and the period of 12 jears allowd for such a suit is to be 
calculated not from the date of sale, bat from the date of the subsequent dispo'session 
iiU But where a auit lot actuat possession is instituted oijoiMt o llird parlj titlin’ 

inj to be in posjessioit of the property acftersel^ to the ^judgment-debtor, no account is t&berv 
of the sjTnbnlieal posoession of the plaintiff in determining the period of limitation, and 
the period of 12 jears is to be calculated, not from tlie date on which symbolical posses 
Sinn wva dehseted to the ptamtiff. but from the date on which the possessioQ of fuch 
third psrtj becarne adverse as agamst the judement debtor [ill {i)J 

/ffustrntions 

(1) F obtains a decree against /> In execution of the decree certain property 
alleged to belong to D is sold, and is purchased h} A A applies for po«5es»ion, mill 
IS placed in eymbolicnl possession of the propertv C bas been in possession of the 
prupertj adser*e]) to D for 10 years prior to tbe data on which A is placed in ej/mbofiMf 
possession C continues to be in posses ion of the property as before Ulcr three years 
A sues C for pjisesiion The defence is that <7 has been m odierse possession for wore 
than twelve jean, and the suit is therefore barred under art 1J4 of the laroitalioa Act 
A contends that this symbolical possession ojicrated to brcahfhe contmentyof theadier^e 
po'session of C, and that the period of twelie sears allowed b> art 144 for a 
possession should be calculated from the date on which symbolical possession 
delivered to him The suit is barred, for .A’e po8«e»«ion, being merelj' symhohcnl. 
not operate at all as possession *« against C ti bo was not a party to the suit, and it couW 
not therefore break the continuity of Cs possession (irt In other svords, delnfrycil 
symbolical possessjon to A did not amount to a dupojiession of C 

(2) A obtains a decree against B for possession of certain immovable ptopert' 
The property being tn the orcii/wncy e/ J5*t»nonfr ayinfcoficnl possession is delivered to 
A under r 30 Sub‘e(fHcnt)y B dispossesses A by receiving the rents and profit* 
thereupon sues B for actual possession The period of limitation for such a suit is tweh'’ 
yeses from tbe date of diqwssessioD (a:) Tlie same principles apply uhere a person w 
placed in symbolical possession under sub rule (2) of this rule in eases where the decree h 
one for joint posseaaton, and also where be w placed in «yrR6oJioTl possession under t •' 
of this Order (y) 

XoU — It will be observed that la ill (2) the suit is against the judgment debtor, 
and m ill (I) il is against a third person who was not a party to the suit Symbolto 
pos'-ession operates as actual posaession against the judgment debtor, that being the ou ^ 
means by winch, 05 6e{iceen the psrfiea, the order of the Court can be effectively rarne 
out But it docs not operate as actual passession against third persons who w?re no 
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parties to the »mt, ftnd tl'o reason for thw la acrj plain A suit might bo brouglit, and 21 
A decree obtained, by a person who has neither title nor pos'cssion, against nnotlicr 
person who has neither title nor poaso'-ion , and if the deliaerj of symbolical po^'c^sion 
in such a suit were to conUituto actual pos««aaionaa against the truo ouncr who had been 
in actual pO'session for many years, and who was no party to tho sui*. it aniuld operate 
mo't unjustly (:) 

It has already bcci slated that where » judj-nent debtor hiraielf is in possession 
actual possession miut bo dehacred to tho person entitled to possession under sub r (1) 
of this rule or under r 95. aa the case may b> If tjm'>oUcal possession is doliaered >n 
a case where actual possession ought to have been delivered, the decree holder can refu e 
to accept such possession and claim to be given lhai possession, and if he does not do so 
a second esecu ion app'ication for khas possession anil not bo mamtainablo (n) If 
after accepting symbolical possession ho wishes to get lhat possession ho must file a 
suit for the purpose Tho question then arises as to srhether limitation should run from 
the date when tho symbolical possession was given The High Court of Calcutta nas 
held that tho delivery of symbolical possession eceii erroneoinlif is not a nullity and it 
operates aa actual pouuston against the judgment debtor and hts representatives, font 
IS said that after all It IS possession obtained Ihroujkan officer of the Court and b’j procat 
aJliiD, and the judgment debtor must be taken to boa party to tho proceeding relating 
to the taking of possession From this point of viov, a suit for actual possession maybe 
broughtatany time within 12 years IromlhedaUanvhiehfi/mMiealpotjunonuffitenlb) 

On the other hand, a Full Bench of the Bombay High Court has held that symbolical 
possession given in circumstances in which actual possession ought to have been given 
IS a nuffdy, and the period of limitation fora auit for actual possession is 12 years from 
the date of tale The reason gisen by the High Court of Bombay is that symbolical pos 
session is not actual possession nor is it equisalent to actual possession except w here 
the Code expressly or by implication provides that it shall base that eSect, and there 
is no section of the Code which provides that where symbolical possession is given m a 
case in which actual posse Sion ought to haso been given, such possession should be 
treated as equivalent to actual possession (c) The High Court of Allahabad has taken 
the same view as tho Bombay Ifigh Court (d) In an earlier caso (e), tho Madras High 
Court took the same view as tho High Court of Calcutta, but in later cases it has followed 
the Bombay ruling {/) 

illatlrahon 

In execution of a decree obtained by A against B certain property belonging to 
Bis sold, and is purchased by C in the year IU95 B it tn pontsaion ol the property 
at the date of sale C applies for possession, but ins'ead of actual possession being 
delivered to him under r 95, symbolical possession is given to him in the year 1905 
C subsequently sues B for actual possession m tho year 1903 that is more than li years 
after the date of sale but within 12 year«from the date of delivery of symbolical posses 
Sion According to the Bombay and Allahabad High Courts, the suit is barred by limi 
tation , according to the Calcutta High Court, it 13 not 

It has Iicen held by a Full Bench of the Oudh Court that where a sale is of an un 
divided shire m a property, delivery of po-isession by means of beat of drum is a valid 
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0. 21, and eftccUvo delivery of po'^-.^ssion 'ffithin O 21, r 95, and that it » sufficient to give to 

rr, 35-37 the auction purcha«cr a freah start for limitation Stuart, CJ, ob'cned that the 
distinction between actual and svmboltcal possession had little to do m such ca'^es and 
that the real question was whether the delivery was DllectSre in the circumstances of 
each particular ca«c Outai kknn \ Attiullah {I92s) 3 Luck 506, UO IC '0, (2'J} 
A 0 251 In the lull Dench Bombay case referred to above the sale was aUo of aa 
undisuled share, but the question nhether that circumslnnce made any difference was 
not before the Court Ml that the Rombay ca e decided was that wiun m a ca<e where 
actual possession ought to have been delivered mere sjmbolica) possession is 
delncred, the delivery of symbolical possession docs not give to tlio purchaser a freih 
start for limitation 

Sub rale (2) aSixlng copy of warrant —M here m a case falling inlhm 
sub T (2) of the present rule or rule 36 below, or r 96 below, no copv of the warrant is 
affixed but the substance of the decree is proclaimed bj beat of tlrura la the pntencf 
of tht jiidjmenl dtLlor, the possession so delivered is good symbolical possession and 
carries with it all the incidents of such possession as against the judgment debtor, if 
he Aid notice of the proceedings (j), but not if he had no such notice (A) 


36. [S. 2G4.] ^Miere a decree is for the dehveiy of 
any immovable property m the occupancy 

Decree tor ccUsciv ol j t.. 

immovable vrer>«t) when of 0 . tenant ot Other person entitiea to 

B oeenpanej of tenant OCCUpy tllS SamO Olid BOt boiUld by tlie 

decree to relinquish such occupancy, the Court shall order 
delivery to be made by affixing a copy of the warrant m some 
conspicuous place on tho property, and proclaiming to the 
occupant by beat of drum or other customary mode, at some 
convenient place, the substance of the decree in regaid to 
the property. 

Symbolical possession —Sc® note* to t 35 above 

“Otber person eatlUedlooccnpy the same —A person disturbing the po^esswo 
of another w ithout any right legitimately denved from any competent person to do so, 
19 not a person entitled to occupy the property within the meining of this rule (*) 
lie 18 <10 more than a trespasser 


Arrest and dcfenfion tit the cimJ prison 


37. [S. 245 B.] (1) Notmthstandmg anj’thing in these 
rules, where an. application is for the 
!S execution of a decree for the pajTOent ot 
tiMrin‘rruori“’^*‘'’*^ moncy by the arrest and detention m the 
cml prison of a judgment-debtor v.ho is 
liable to be arrested in pursuance of the application, the Court 
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may, instead of issuing a warrant for his arrest, issue a notice 0,2 
calling upon him to appear licfore the Court on a day to be 
specified in the notice and show cause why he should not be 
(jommittcd to the ci\'il prison. 

(2) Where appearance is not made in obedience to the 
notice, the Court shall, if the dccrcc-holder so requires, issue 
a warrant for the arrest of the judgment -debtor. 

Warrant to whom addressed. — v warrant of nm?st mmt shew the name and 
designation of the person to whom jt la ia-.uc<l for execution If this is not slicivn, the 
warrant is dcfectiae and the rescue ol a per..on arrested on such a defcetiro warrant 
is not an off 'nee iind“r s 22 iB, Indian IVaal Code (j). For form of warrant of arrest 9»e 
Appendix E, Form No 12 

Discretionary power to Issue notice under this rnle— Whena decree is for the 
/)77jn«n{oy raonej/, andexeea ion is applied for against tlie pergon of the judgment debtor, 
the Court has jurisdiction under rule 30 to H«tte a warrant of arrest without previoiidy 
scrring notice on the juJjmen* deb‘ot (A), but the Court wey issue a notice to the 
judgment debtor calling upon him tosliowciu>e why he should not be committed to the 
ciTjl prison in execution of the deerte The no'icc gnej the debtor an opportunity 
of appearing before the Court within the time fixed and it is not a judicial exercise of 
<li9cr»tion for the Court to issue a warrant and a notice simultaneouslj (/) As to the 
proceduK to be followed when the judgment debtor appears in pursuance of the notice, 
ace r 40 below 


Whether an executing court has discretion to refuse or suspend attach- 
ment of Judgment debtor a property — \Coiirt executing a decree ma\ in its diacrction 
under r tu beloa di allow an applica'um for the aire^t or imprisonment of a judgment 
debtor But there m no rule which empowers the Court in express terms, where an 
application is made for attachment of the judgment debtor s property, to give time to 
the judgment debtor to pay the judgment debt and for that purpo-e to stay execution 
O 21, T 24 fl) pTONidcs that ‘ when the preliroiwiTy measures tcfiuired the 
foregoing rules hate been taken, the Court shall, unfesa iJ *«$ cause lo the contrary, 
issue Us process for the execution of the decive ” In a Calcutta ca«« under s 250 of the 
Code of 18&2, it was hold that when an application is made for nttacftmenl f>/ the propertij 
of a judgment debtor, the Court has no jiower to refuse or stay execution except in the 
cases expressly provided for by the Code (m) As to the words unless it sees cause to the 
contrary ” it was held that they referred only to the express provisions contained m the 
Code itself, such as s 240 {now r J8 above), b 313 (now r 29 above), etc, but that 
they did not gise any discretion lo the Court to refuse or stay execution In a later 
case under the present Code it was hcM that the Court has inherent power under s 151 
to defer the issue or operation of its osm process and that it may m a proper case grant 
time to the judgment-debtor In thnt case the Subordinate Judge gave five days time 
to the judgment debtor and it wss held by Mukerjee, J , that the time was rightly granted 
in the circumstances of the case Graham, J , dnl not express any definite opinion as to 
the validity of the order, but said that there might be circumstances in which the Court 
would ha\e discretion to grant reasonable tune, e y , m the case of illness of the judgment 
debtor (n) Assuniing that the Court has an inherent power to allow time to a 
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O. 21> ju<igmerit debtor, it should not, it is submitted bo exercised in a case where the 
xr. 37>39 judgment debtor is unable to piy the judgment debt immediately and ssj-s that he would 
be able to do so if time was allowed to him 

Privilege from prrest — f-ec a 133,, sub section fij 

38. [S. 317.3 E\eiy warrant for the arrest of a 

. judgment-debt OX shall direct the officer 

*0 entrusted «itti its c\ccution to bring him 
before the Court nitli all comement speed, 
unless the amount which he has been ordered to pay, 
together with the interest thereon and the cost (if on}’) to 
n Inch he is liable, be sooner pawl 

39. [Ss, 339, 340.] (1) Ko judgment debtor shall be 

. , , „ arrested m execution of a decree unless and 

L. ence a owance ontil thc dccrec lioldcr pays into Court 
such sum as the Judge thinks sufficient for the subsistence of 
the judgment-debtor from the time of his arrest until he can 
be biought before the Court 

(2) ^Mlc^e a judgment-debtor is committed to the cml 
prison m execution of a decree, the Court shall fix for bis 
subsistence such monthly allowance as he may be entitled to 
according to the scales fixed under section 67, or, where no 
such scales have been fixed, as it considers sufficient 
reference to the class to w hich he belongs 

(3) The monthly allouancc fixed by the Court shall be 
suppbed by the party on whoso apphcation tho judgment 
debtor has been arrested liy monthly payments in ad\nnce 
before thc first day of each month 

(4) The first payments shall be made to tho proper officer 
of the Coiut for such portion of the current month as remains 
unexpired before the judgment-debtor is committed to the 
cull prison, and the subsequent payments (if any) shall be 
made to the officer in charge of the civil prison 

(5) Sums dishureed b}’ the decree-holder for the 
subsistence of the judgment-debtor m the civil prison shall be 
deemed to be costs in the suit 

Provided that the judgment-debtor shall not be detained 
in the cml prison or arrested on account of any sum so 
disbursed. 
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40. [S. 37A.] (1) A\nicrc a judgment-debtor appears 0. 

before tlie Court m obedience to a 
Roticc jssucd uiidcr rule 37, or is brought 
before the Court after being arrested m 
execution of a decree for the payment 
of money, and it appears to the Court tliat the judgment- 
debtor IS imable from poverty or other sufficient cause to 
pay the amount of the decree or, if that amount is 
payable by instalments, the amount of any instalment thereof, 
the Court may, upon such terms (if any) as it thinks fit, make 
an order disallowing the application for his ariest and 
detention, or directing his release, as the case may be 

(2) Before making an order under sub-rule (1), the Court 
may take mto consideration any allegation of the decree-holder 
touching any of the following matters, namely — 

(a) the decree being for a sum for which the judgment- 
debtor was "bound m any fiduciaiy’ capacity to 
account ; 

(b) the transfer, concealment or removal by the judg 
. ment debtor of any part of his property after 

the (late of the institution of the suit m which 
the decree was passed, or the commission by him 
after that date of any other act of bad faith in 
relation to his property, with the object or effect 
of obstructing or delaying the decree holder in the 
execution of the decree , 

(c) any undue preference gi\en by the judgment-debtor 
to any of his other creditors , 

(d) refusal or neglect on the part of the judgment- 
debtor to pay the amount of the decree or some 
part thereof when he has, or since the date of the 
decree has had, the means of paying it , 

(e) the likelihood of the judgment-debtor absconding 
or IcaMng the junsdiction of the Court with 
the object or effect of obstructing or delaying 
the decree-holder in the execution of the decree 

(3) ^^^llle any of the matters mentioned m sub rule (2) 
are being considered, the Court may, in its discretion, order 
the judgment-debtor to be detained m the cimI prison, or 
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custody of an officer of the Court, or release 
rr, 40, 41 j^jg furnishing security, to the satisfaction of the Court, 

for his appearance when required by the Court 

(4) A judgment-debtor released under this rule may be 
re arrested 

(5) IVliere the Court does not make an order under sub 
rule (]), it shall cause the judgment-debtor to bo arrested 
if he has not already been arrested and, subject to the other 
pronsions of this Code, commit bim to the cziil prison 

Imprisonment for debt — Unlcr th« rule the Court hin a d«oretion to refuse to 


the arrest of A (o) 

Imprisanmcnt for debt uas abolished in I njland b> fbe Debtors Act 18C0 (32 & 33 
^ ict c h2) 8 4 except tn certain excepted cases xnd tj e Debtors Act ]8"8 (41 & 4’ 
1 • 7 •’ 

I I 

Sab role (3) —The sccuntj should not be personal securjtj (p) 

Appeal — 'n ord^r rejecting nn appJ c.ition for the errest of a jndgiBent debtor 
faUsTfithina 47 and is appejJablc es a decree (j) . 

AUachnenl of Property 
41 . [Qf S. 267.3 Where a decree is for 
^hc pa>mcnt of money the decree holder 
may appl^ to the Court for an order thit — 

(a) the judgment debtor, or 

(b) in the case of a corporation, any officer thereof, or 

(c) any other person, 

he orally examined as to whether any or what debts arc oivnig 
to the judgment debtor and whether the judgment debtor 
has any and what other property or means of satisfying the 
decree , and the Court mij make an order for the attendance 
and e-^mination of such judgment-debtor, or officer or other 
person, and for the production of an}-- bool^ or documents 

of thP rule — ^Thc obieci of thi* ral*^ la to obtdirv discovery for 
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'•Any and what other properly” — Tim rcfm tr» propc^t^ wliich n liAbie to 


If the raortCApec claimA that he w iit an mortgagee, he may be tsamintil under 

thu rule (#) Sec note to r 02 below 

What property may not be attached —*500 « co 

42. [S. 255,] Where a decree directs an inquiry as to 

rent or mesne profits or any other matter, 
the property of the judgment 'debtor may, 

rroflt* ot other ^ m ■t t i , i 

mroount of *hi h to be »ub- bcforc tlic Rmount due Irom him has been 
requrntij driermincd asccrtaincd, bc attaclicd, as in the case of 
an ordinary decree for the payment of money. 

Attachment nnder a preliminary decree— In a suit b> A ngamst B for the 
recoTprv of possession of immovable property and for mesne profit*, a prclitninarv 
decree is passed against B for the delivery of the property to A, and an inquiry is directed 
as to the mesne profits due by iJ to A B delivers possession of the property to A 
Subsequently while the inquiry as to mesne profits is still pending. A applies lor attach 
ment of certain property belonging to D 'The attachment may be allowed under this 
rule {«) See 0 20, r 12 

43. [S. 269.] Where the property to be attached is 

moNable property, other than agricultural 
rro^“ny” 7 hM®th 4 T.‘fn produce, in the possession of the judg- 

fcVjuWmwebw’” debtor the attachment shall bo made 

by actual seizure, and tlie attaching officer 
shall keep the property in his own custody or in the custody 
of one of his subordinates, and shall be responsible for the 
due custody thereof : 

Pro\nded that, when the property seized is subject to 
speedy and natural decay, or w'hen the expense of keeping 
it in custody is likely to exceed its value, the attaching officer 
may sell it at once 

Movable property in possession ol Jadgment debtor —This rule provides 
for attachment of movable property in the possession of the judgment debtor As to 
iBOiabJe property not io po»sfMioa « the fiMJ^xaeat-debior see r 4i/ beJon 

Rale not applicable to a share in movable property.— The rule is not applicable 
if the judament debtor is only entitled to a shaw in movable property The Court 
snould under rule 00 release the whole property and the decree holder may proceed 
under r 47 

v,« ......I • .... . tarrant of attachment is executed 

c m which poods belongimr to the 
. <eirure within the meaning of the 

to the possession of a third person, 
for the amount of the detree the 


{») /« r» J'rfBiji (1893) 1- Bom 511 <tce 8 VV R 9 

dhun \loh,n \ Ookut l}>— (isre) lo <■» Kitjmdra VaM v Dirtrid roatd il9i2) 59 
M 1 V 563 571 as to attarhment ol tai A}* 13* I I 6*3 < 3.) V (. 409 

1 rop«rt\ tn p**««slon of a iii<jrtsa*ee I («•> \ Rant ot iladrat (1904) J7 

(I) Sr« aAiruii Jioyre V ironmn 5ioyr« 1 3tad 346 
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0 . 21 , 

rr.40,4l 


leave liim in the custody of an officer of the Court, or release 
him on his furnishing security, to the satisfaction of the Court, 
for his appearance when required by the Court. 

(4) A judgmeut-dchtor released under this nile may be 
re-arrested. 

(5) "Where the Court does not make an order under sub- 
rule (1), it shall cause the judgment-debtor to be arrested 
if be has not already been arrested and, subject to the other 
provisions of this Code, commit him to the ci\il prison. 

ImprlSOnmeat for debt. — Under thw mlc Ihc Court lias a discretion to refuse to 


the RTTC^t ol A (o) 

Imp««onmeRt for debt aboli«lie<.l in England bv the Debtors Act, 16(5£> (W & 33 
\ ict , c t)2t B 4 except in certaio ortepted lasce, and the IVbfore Act, IS7S {H A 42 
Vtct , c 341 wasp? ««etl togive* discretion oven mlbeexceptefl cases TheinfenOcfflano 
effect of the law in England is Ibal a fraudulent and dishonest debtor shall be pan sheJ 
but that an honeiit debtor shall not (ol) 

SUb.rtJle (3). — The security should «ot be personal secunt} {p) 

AppeiM.— -An onlor rciecting an application for the arrest of a judgment debtor 
falls u ttlun 8 17, and h appe liable es a decree {q) , 

Attachment of Property. 

41 . \Cf s. 267 ,] "^Vliere n decree is for 
the payment of money the decree-holder 
may apply to the Court for an order that-” 

(a) the judgment -debtor, or 

(b) in the case of a corporation, any officer thereof, or 

(c) any other person, 

be orally examined as to whether any or what debts are owing 
to the judgment-debtor and whether the judgment-debtor 
has any and what other property or means of satisfying the 
decree ; and the Court may make an order for the attendance 
and examination of such judgment-debtor, or officer or other 
person, and for the production of any books or documents- 

ObjeCtS of the rule —The object of this wle IS to obtain ducorery 
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"An? and what other property.” — ^TI jm rclcw to properi\ ^^llleh ii Uibie to 


If the mortcagc« claims that he >9 in }>o99eMion as mortgagee, he ma^ he examine ( under 
this rule («) See note to r G2 below 

What property may wot be attached —•Sce « Co 

Where a decree directs an inquiry as to 
rent or mesne profits or any other matter, 
the property of the judgment -debtor may, 
before the amount due from him has been 
ascertained, be attached, as in the case of 
an ordinary decree for the payment of money. 

Attachment under a preliminary decree— In & suit bj A against B for the 
reoorer} o! possession of immosable property and for mesno profits a prclinnnar} 
decree is passed against B for the delivery of the property to A, and an inquiry is directed 
as to the mesne profits due bj iJ to /! B ileliiers possession oftheprowrt> to/1 
Subsequently while the inquiry as to mesne prohts is atiU pendinp. A ai plies for attach 
ment of certain property belonging to B The attachment mav be allowctl under this 
rule (0 Bee 0 JO, r IJ 


42 . [S.255.] 

AttachmfTit in ts»» of 
decree lof rent or mrane 
proflts or other tnslter 
■mount o( *tli h to be sub- 
sequentlj determined 


43 . [S. 269.] ^\^lcre the property to be attached is 
movable property, o'thor tlian agricultural 
produce, m the possession of the judg- 
5“on"f jJ’ument-jeb^’” ment-debtor the attachment shall be made 
by actual seizure, and the attaching officer 
shall keep the property m his own custody or in the custody 
of one of his subordinates, and shall be responsible for the 
due custody thereof 

Provided that, when the property seized is subject to 
speedy and natural decay, or when the expense of keeping 
it m custody is likely to exceed its \alue, the attaching officer 
may sell it at once 

Movable property la possession of Judgment debtor —Tim rule provider 

for attachment of movable property jn the pcesmiuou nf the ^udsHient debtor As to 
moi able property not in possession of the judgment debtor see r 4f> below 

Rule not applicable to a share Inmovable property —The mle » not applicable 

if the judament debtor Is only entitled to a share in mo\ able propertj The Court 
snould under rule 00 release the whole property and the decree holder may nroceetl 
under r 47 (a) 


Attachment by actual seizure — Where a warrant of attachment is executed 
by aftixing it to the outer door of the warehouse m whirh goods belonging to the 
judgment-debtor are stored it amounts to aetnal acirure w ithm the meaning of the 
present rule (t) If the mo> able property is delivered to the possession of a third person 
not an officer of the Court on his executins a bond for the amount of the decree the 


(*) 


(0 


fn rr rivnih (1003) 17 lUni 51« 
dAun JfaAua s Oorul Dou 41&r6) 10 
X| I \ 3e3 3*1 as to attact mebt of 


prorrrli in ro sn.lon el a lunrtea'.eF , 

Sm AAirofj Afoy« s II uona atoyre (!««*) 1 


t«) 

(r) 


B It 9 

i aimdra Va'A s n .frirf /'c.ord (1932) 39 
Cal (sH 13 1 L a , I 3 ) A C 40S 
SrWtan CAaad , Bank 0/ iftira! (190t) !7 
Mai 310 
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0*21, leave him in the custody of an officer of the Court, or release 
xr. 40 , 41 on his furnishing security, to the satisfaction of the Court, 
for his appearance when required by the Court, 

(4) A judgment-debtor released under tliis nile may he 
re-arrest ed, 

(5) Where the Court does not make an order under sub- 
rule (1), it shall cause the judgment-debtor to be arrested 
if lie has not already been arrested and, subject to the other 
pro^dsmns of this Code, commit him to tlie civil prison. 

Imprisonment for debt — Cndor thw rale the Court has a di-.cretion tu n’fose to 


thr arrest of A (o) ’ 


Iroimsonruent for debt waaabolj^hetl jn England bv the Debtors Act, 1809(32 

' • • • -j .V T^ i .... la-ij (Jf 


&31 

^42 


Sub rnle ( 3 ), — ^Tlio eeewntj rbould not be personal gecunty (;i). 

Appeal. — An otAt tcj<fcting an applicatjon lor the arrest of a judgment debtor 
falls aritlun a 4 ", and is appealable »s a decree (9) . 

AUachmenl of Prof/erUj 
41. [C/ s. 267 .] "Wliere a decree is 
the payment of money the decree-hoWer 
1^'^'’^*'*' may apply to the Court for an older that 

(a) the judgment-debtor, or 

(b) in the case of a corporation, any officer thereof, or 

(c) any other peraon, 

be orally examined as to whether any or what debts are owing 
to the judgment-debtor and ivlietber the judgment-debtor 
has any and what other property or means of satisfying the 
decree ; and the Court may make an order for the attendance 
and examination of such judgment-debtor, or officer or other 
person, and for the production of any books or documents. 

. - . i,. _j .rv tnr purposes 

Ifccees 

lirecf«l 


<o\ Lnld Vaf A Vmn Jffll 09221 4 t»h L 4 
73 1 C Sal, ( 2-) A I, 259 
(oil Mams'- /nirnm (la'Sl J3 Oi D 913, 
riT Jes<rl M U 

U1 nSarni N (102^) Si Cal <62 IM 


I, -fl I C Wl, ( 2*1 

I, JlJ V, 
i t -8? 
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"Any and wRat other property” — Thw refers to propcrt\ which h liable to 

attachment and sale under the decree apiinst the judcmeiit debtor I’ropertj of a 
judement-debtor which he has mortgaged w prma/ac$e liable to bo seued m execution 
of a decree acamit liim, and the fact that he has mortgaged it will not proient its being 
attached and sold m execution of the decree Buh|ect to the mortgage debt («ec s 73) 
If the mortgagee clainia that he is in poMt-snon as mortgagee, he maj be examined under 
this rule (») See note tor C2 below 

What property may not be attached — ‘?eo a CO 

Where a decree directs an inquiry as to 
rent or mesne profits or any other matter, 
the property of the judgment -debtor may, 
before the amount due from him has been 
ascertained, be attached, as in the case of 
an ordinary decree for the paj’ment of money. 

Attachment nnder a preliminary decree— In a suit by A agsmst J} for the 

recoxen of possession of immo\sble property and for mesne profits, a prcliininar> 
decree IS pass^ against 2? for thedejixeiy of the property to and an inquiry i« directed 
as to the mesne profits duo b} Zf to .d. S delivers possession of the property to /I 
Subsequentlj while the mquirj as to mesne ptohts is still pending, A applies for attach 
ment of certain propertj belonging to B The attachment may be allowed under this 
rule (f) See 0 56, r Id 


42 . [S. 255.] 

Attachment In ease of 
decree lor rent or mesne 
rroflts or other milter 
■mount of vhUh to be sub 
sequent!) determined 


43 , [S. 269.] "WTiere the property to be attached is 
movable property, other tlian agricultural 
produce, m the possession of tho judg- 
’£"SiS!S!:U,lSS"" ment .debtor tlic attacliment shall bo made 
by actual seizure, and the attaching officer 
shall keep the property in his oim custody or m the custody 
of one of his subordinates, and shall be responsible for the 
due custody thereof . 

Pro\nded that, when the property seized is subject to 
speedy and natural decay, or when the expense of kcepint^ 
it m custody is likely to exceed its \alue, the attaching officer 
may sell it at once 

Movable property In possession of Judgment debtor— This rule provides 
fot ftUachment of moxablc property m the possession of the judgment debtor*^ As to 
moi able property not in possession of the judgment .debtor seer 40 below 


—The rule is 
ible propertj 
decree holdei 


not applicable 
The Court 
r may proceed 


Attachment by actual seizure — ^tMiero a warrant of attachment I, , 
by nfiixing it to the outer door of tbe warehouse m which goods 
judemenUlebtorarestorcd.it amounts to — > - - fe lie 

present rule (i) If the nioi able property is i 
not an officer of the Court, on his executing s 


(,) In ft f’rrmjt (1893) 17 Horn 
(fAun J/oAun s Ootui 
M 1 t S63 5*1 as to 
I roi'ortv in rorsesslon of • 
(0 iAtfoJj V irtwn 


511 SeeJifs 
r>j,/ (ibTB) 10 
attachment of 

i<i 1 


{«) 

(O 
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O. 21, pTopert\ IS no loiitjcr under attachibent and if the third person sells it the sal® is not Toid 
rr. 43, 44 under s of the Code (te) 

Security bond to produce aitach»‘d property— Goods attached under thw 
rule bj an Amin are made otcr bj him to a third person for safe custodj on his passing a 
bond undertaking to produce them in Court The surety fails to produce the goois 
M hen required by the Court la the decree holder entitlwl to proceed against the surety 
under s 115 (c) 7 Xo, nceording to the Madras High Court, there being no order oi the 
Court us contemplated by cl (c) of a 145 (*) Yes, accordmg to the Allahabad Hiph 
Court (y) 

Rateable distribution.— ^ notes to a “73, “ Assets held by a Court,’* Case H 
44 » \Vbere the property to bo attached IS agri- 

cultural produce, the attachment shall be 
tuwiTrXr* made by affiMng a copy of the warrant 

of attachment, — 

(a) ■where such produce js a growing crop, on the laud 
on whicli such crop has grown, or 

(b) wheie such produce has been cut or gathered, on 
the threshing-floor oi place for treading out 
gram or the like or fodder stack on or in which 
it IS deposited, 

and another copy on theouterdoororonsomeotherconspicuous 

part of the house in which the judgment debtor ordinanly 
resides or, with the leave of the Court, on the outer door or on 
some other conspicuous part of the house in which he carries 
on business or personally works for gam or m "which he is known 
to have last resided or earned on ousiness or personally •work- 
ed for gam , and the produce shall tlicreupon be deemed to 
have passed into the possession of the Court 

Attachment of agricultural produce— Thw and the follow mg rule pronde 
for the aUachment of agncultural produce Both these rules are new Oronmg 
rrojw are under this Code inrlnded id the category of movable property [see b 2, cl (I3)j 
But the procedure relating to the tirfuof aeisure of moiablea cannot be applied m J * 
entirety to growing crops, JorconsideraWeinyttiy xiould result to both parties if su-h crop* 
were sUoned to be remoeed od attachment like other movable property a view 

prevent such injury, and to secure to both parties the fullest valoe from the property 
attached it is enacted by tho next foRoanng rule that where agricultural prwfucc i* 
attached tlio Coi<rt should xoal e sich arrangementa for the cuBtoly thereof ns it o**/ 
deem sufficient and subject to racli conditions as may be imposed by Ih® Court, 
judgment debtor ehould be allowed to coatinne to perform all acts of husbanlr) ' * 

endeav ours to defeat the nUaehmrnt by neglecting the crop, the decree holder shouW e 
allowed to intervene and protect hla inteiesU 

lw> V \[ F \ Jt CMiter 

(IttiO) 6 Paug 191 126 1 C 8 3 < 30) 

-A Jl 217 

li) Kalaft o] rrnlola; n v Sura (13^) 39 Mad 
IJ is COJ C J34 
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45, ] (1) AMicrc agriculturnl produce is attached, 0. 

tlic Court shall make such arrangements 
rro^i»ion» to »ffTic«i for the custody thereof as it may deem 
Itwchmenr'^*’'^ Sufficient and, for the purpose of enabling 

the Coiurt to make such arrangements, 
c\er}’ application for the attachment of a gromng crop 
shall specify the time at which it is likely to be fit to be cut or 
gathered 

(2) Subject to such conditions as may be imposed by 
the Court in this behalf either in the order of attachment or in 
any subsequent order, the judgment debtor may tend, cut, 
gather and store the produce and do any other act necessarj’ 
for maturmg or prescr\nng it , and if the judgment-debtor 
fails to do all or any cf such acts, the decree holder may, with 
the permission of the Court and subject to the like conditions, 
do all or any of them either by himself or by any person 
appointed by him in this behalf, and the costs incurred by the 
decree-holder shall be reco\crable from the judgment debtor 
as if they were included in, or formed part of, the decree 

(3) Agricultural produce attached as a growing crop 
shall not be deemed to ha\c ceased to be under attachment or 
to require re attachment merely because it has been se\ered 
from the soil 

(4) Where an order for the attachment of a growing 
crop has been made at a considerable time before the crop is 
bkely to be fit to be cut or gathered, the Court may suspend 
the execution of the order for such time as it thinks fit, and 
may, in its discretion, make a further order prohibiting the 
remo\al of the crop pending the execution of the order of 
attachment 

(5) A growing crop which from its nature does not admit 
of being stored shall not be attached under this rule at any time 
less than twenty dajs before the time at wluch it is likely to 
be fit to be cut or gathered 

Time at which the crop Is likely to be cat or gathered — Tho de*.rpe ho! !er 
should spcoifs m the apphcfttion lor sttacbment the time at nl ith t! e crop is likely 
to be cut or gatherol Ihe obje t is toenable the Court to make necessary arrangements 
for the custod} of t! e crop [sub r (I)] if the application is presented nithin twenty 
da« bclore the matunli j a crop not lending, itsell to storage it should be refused 
[tub r (5)5 Sec notes t > r 41abo\e 
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46, (:s,2BS.] (i) In the case of- 

in iW)««»Mcu ol Julcrarnt- '* 

deWor 

(a) a debt not secured by a negotiable instrument, 

(b) a share in tlie capital of a corporation, 


(c) other movaWc property not in tlie possession oi 
the judgment-debtor, except property deposited 
in, or in the custody of, any Court, 


the attachment shall be made by a UTitten order proliibiting, — 


{]) in the case of the debt, the creditor from recover- 
ing the debt and the debtor from making pay- 
ment tiiercof until the further order of the Court ; 


(ii) in the case of the share, the person in whose name 
the share may be standing from transferring the 
settle ct receiving any dividend thereon , 

(m) m the case of tlie other movable property except 
as aforesaid, the person in possession of the same 
from giving it over to the judgment-debtor. 

(2) A copy of such order shall be fixed on some con- 
spicuous part of the Court-house and another copy shall be 
sent in the ease of the debt, to the debtor, in the case of the 
share, to the proper officer of the corporation, and, in the case 
of the other movable property (except as aforesaid), to the 
person m possession of the same. 

(3) A debtor prohibited under clause (i) of sub-rule (I) 
may pay the amount of his debt into Court, and such payment 
shall discharge him as effectually as payment to the party 
entitled to receive the same. 


Attachment Ot debt. — A deM cumot be attached Unless it vs acJ««?Iy due from tbe 
gatmsliee judgment debtor » debtor) to Uie judgmeot debtor It rfiay be eittier presently 
payable, or pajablein tbcfjjtorcby eeaaonot aprewnt oWtjntion (r) As stated by then" 
I,ordslii{>s of the Privy Council m the nndenneotioned casi* [p), ' nn eori^finy debt, though 
payable at a future day, may be attached ” But only such debts can be attached a' 
the 3adgin(nt.dcbtQi could deal with propwlv and without Mohtion of the njlits of 


third persons {f>) For instances of attachable debts, sec notes to b CO, “ Debts " 


(a) SyMff Tuffiuzool v fluihoenati (1871) t* 
tf 1 A 40 60 , ,,aoo\ ^4 

(») iSttrfifrv i CtMoUhM 

QBI> SlU, Crtwm®«' 

1 K 415 



ATTACiniENT OF DEBT AND OF SHARES. 


nio fulloTMng Rfc some of tlic more important nilrs relatin.; to tlie attachment of 0. 2 
debts — 

1 It IS not nc<e«'arj for the pirposc of attaching a debt that the exact amount 
of the debt should be stateil, prosideil there is a debt acliinU;/ due at the time of attach 
ment Ti delisers errtam goods to liis agent C for sale The goods are sold bj C and 
the sale proeexxis arc receued bs him In execution of a decree obtained bj A against 
li, A may attar h the ‘slc procccrls in the hsnds of C, though the exact amount duo to B 
may not then ln\e been ascertained (c) 

2 The attachment of a debt does not prerent the judgment debtor from suing 

his debtor or from taking any other step neoesssrj for the rccoserj thereof, but he is 
not entitled to p<ty»>tPt thereof from lua debtor unless the chim m respect of which 

the debt is attacherl is first satisfied C ones a debt to B The debt is attached m 
execution of “i decree obtained bv .4 against B Tina does not preclude B from suing C 
to recover the debt, or from prottevUng Ihe 4tiU if a suit has alreidv been institute 1, 
but he cannot recei' e payment of the debt from C unless he first satisfies f’s decree ( f ) 

Sec sub rule (1), el (0 

Attacllinent of mortgage debt — A executes a mortgage of immovable propertj 
to B to secure pajid^nt of Rs 5,000 Wt to him by B It is proMiled by the mortgage 
bond that if A fails to pay th* mortgage debt on the due date, B should have the right 
to sue 4 personally for the d*bt, and aUo to realise the debt by the sate of the mort 
paged property In such a ca«c Rs interest in the mortgage bond comprises (1) the 
right to sue A ptf*or\aVy for the mortgage debt and (2) the right to reali'O the 
debt bv tale of the mortgage I property If C obtains a decree against B for Rs 1 bOO 
and seeks in execution of the decree t«> attach the mortgage debt duo to R how is the 
attachment effected’ Is the mortgR.;e debt a debt not secured by a negotiable 
instrument within the mcanina of this rule and attachable m the mode prescribed by 
this rule or being secured by a mortgage of immotaMs property is it immovable 
propertv within the meaning of r M and attachable m the mode prescribed by that 

rule’ The answer afforded by the decisions on the subject, eliminating what 
arc merely ohiier ihcta («), is that a mortgage debt is a debt’ within tho 
m“aning of this rule ana it is therefore to be attached in tne manner preserbed by this 
rule Again if the mortgage debt due to D is attached under thu rule m execu 
tion of r s decree, and sold in execution and purenased by P what ore the nguts of 
P 7 The answer is that they are the same as those of B the mortgagee P may sue 
A for a perional decree against him He may also sue him for a decree for the snit of 
the mortgaged property {f) It does not make any difference that the mortgage bond 
gives a right to the mortgagee to enter into possession and that h6 is m possession at 
the date of the attachment [g) The cases referred to above were all cases either of 
a simple mortgage or of a hypothecation bond Aa r^ards usufructuary mortgages, it 
was held by the High Court of Bombay in a case where the bond provided that the 
mortgagee was to enjoy the profits in lieu of interest for ten tears and that the .nort 
page w as to be redeemed on the expiration of the term by pay ment of the mortgage debt, 
that there was no AeU which the mortgagee was entitled to recover at the date of the 
attachment and that the interest of the mortgagee could only be attached ip the mole 


(f) VfflHoPmv rinijitlsai) 19 III 2<« 

(if) XinirA \ ’•.la Ram (Iflgi) IS All 79 

ll'ti V ColUrlor of tla-rat (ls95) 17 1|| 
l»S 2*1 A 91 

M .tpaa-MM. V XfoK (issfl) 0 VIvl 5 s«bh 

% JvfMVriiisi'ai ) 10 Visit ISJ 

(/) KuriBi «» » AB 

131, DfUnIra himor \ / a/i I,al (l(tvS) 
1. til 519, Asi BOIA Ihii » StluA.r 


<18S3) 19 II' ni U1 rarmliv ilet A<i«At 
(190 ) 2B iV tit 30., Montappo \ ’•uArif 
iFMiein (1I.J5) 18 MsU 43* Volm^o v 
Tht NuilA iHlutH Hank (ISU) 3* Msri 
51 13 1 ( 91 Lot I mrao V Lot Sinol, 

(l« *)2J All L J 81 1 813 801 C 8 0 
(241 A A -99 

(f) CAl,».le^ UIA.-»im(I9lt) 27 Mat UJ 23J 
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46. [S, 26S.] (1) In tlie case of- 

In priH-icgsic u ot JuJ^nirtil 
d btor 

(a) a debt not secwrcd by a negotiaWe instrinnent, 

(b) a share m t}ie capital of a corporation, 

(c) otlier movabV property not in the possession of 
the judgment-debtor, except property deposited 
in, or in the custody of, any Court, 

the attachment shall be made by a WTitteu order prohibiting,— 

(i) in the case of the debt, the creditor from recover- 
ing the debt and the debtor from making pay- 
ment thereof until the further order of the Court ; 


(n) m the case of the share, the person, in whose name 
the share may be standing from transferring the 
same cr receiving any dividend thereon ; 

(ui) in the case of the other movable property except 
as aforesaid, the person in possession of the same 
from giving it over to the judgment-debtor. 


(2) A copy of such order shall be fixed on some con- 
spicuous part of the Court-house and another copy shall be 
sent m the case of the debt, to the debtor, in the case of the 
share, to the proper officer of the corporation, and, m the case 
of the other movable property (except as aforesaid), to the 
person in possession of the same. 

(3) A debtor prohibited under clause (i) of sub-rule (1) 
may pay the amount of his debt into Court, and such payment 
shall discharge him as effectually as payment to the party 
entitled to receive the same 


Attachment ol debt. — A debt cannot bo attached unless it is acimlly 'Im 
garnishee (judgment debtor » debtor) to the judgment debtor It may be eittier presently 
payable, or payable in tbc foturc by reason ol a jwesenf obhyaUon (*1 A% stated bj their 
Lordships of the Pricy Coan'’j| »n the unilemienUoned case {a) an czi ims debt. tJiougli 
pajable at a future daj. may be attaciied ’ But only such debts can be attached as 
tho judgment debtor could deal 'aith ptopeth and uithout violation ol the rights o 
third persons (6) For instances of attaehable debt*, see notes to s 60, Debts ’ 


U) 


iffbbv i;«nfon(l983)llQ « D 81«52r 
ChaltrrtoB > U nlnfS 0*«t> M Cb 11 
378 383 IficJmeav .rar6aii/an ((928) 
60 All 307. 108 1 C 223 ( 29) A A 
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Tvjfunool \ Jtuoleena'h (18.1) H 
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ch D iis.Diuty -i 
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Too 


The Wlo«mg arc some of the more important rul« rebtin,' to llie attachment of 0.2 
debts •— 

1 It js not necc««ary for the purpose of attaching a debt that the exact amount 
of the debt should be stated, proTided there is n debt arluuHij due at the time of attach 
ment Ji deluers certain goods to Ins agent C for sale The gf>o<ls are sold by C and 
the sale proceeds arc reccired b\ him In execution of a decree obtaineil by A against 
li, A may attach the •ale proeceils m the hands of C, though the exact amount due to B 
mavaot then haic been a«ccrtamed (e) 

2 The attachment of a debt does not prevent tlie judgment debtor from suing 
his debtor or from tahing any other step necessary for the rccoierj thereof, but lie is 
not entitled to receac poymcBt thereof from his debtor unless the claim m respect of nhicli 
the debt is attachwl is first satisfieil C ones a debt to B The debt is nttached in 
execution of a decree obtained b\ A against D Tins Hoes not preclude B from suing C 
to recover the debt, or from proservUntf the tuit if a suit has alreirtv been institute I, 
but he cannot reccue payment of the debt from C unless he first satisfies A's decree ( /) 

See sub rule (1), cl |i) 


Attacbinent of mortgage debt— .1 executes a mortgage of immovable propertj 
to B to secure pajment of Fs 5,000 lent to him by B It is pros ided by the mortgage 
bond that if A fails to pay the mortgage debt on the due date, B should have the right 
to sue 4 peraonally for the d-bt, and also to realise the debt b> the sale of the inert 
gaged propertj In «uch a case Bt interest in the mortgage bond comprises (1) the 
right to sue A personel'y for tftc mortgage debt and (2) the right to realise the 
debt bx tale of the mort<jnge-l property If C obtains a decree against B for Rs 5 000 
and Reel s in execution of the decree to attach the mortgage lelt due to B how is the 
attachment cfTeetetl ’ Is the mortgage acht a debt not secured by a negotiable 
instrument witlnn the meaning of tins rule and attachable in tlie mode prescribed by 
this rile or, being secured by a mortgage of tmmotabU property is it inamovablo 
property within the meaning of r 'H and attachable m the mode prescribed by that 

rule ^ The answer alTorded by the decisions on the subject, eliminating what 
are merely oLiier dtein («), is that a mortgage debt is a debt’ within the 
meaning of this rule ana it is therefore to be attached in tne manner presenbeH bx this 
rule Again if the mortgage debt clue to B is attached under this rule in execu 
tion of C 8 decree, and sold in execution and purenased by P what are the ngats of 
P 1 The answer is that they are the tame as those of B the mortgagee P may sue 
A for a persona/ decree against him He may also sue him for a decree for the goU of 
the mortgaged property (/) It does not make any difference that the mortgage bond 
gixes a right to the mortgagee to enter into possession and that h6 is m possession at 
the date of the attachment (j) The eases referred to above were all cases cither of 
ft Bimple mortgage or of a hypothecation bond As regards usufructuary mortgages, it 
was held by the High Court of Bombay in a caw xvhere the bond provided that the 
mortgagee was to enjov the profits m lieu of intereat for ten xears and that the .norl 
page was to be redeemed on thccTpiratmoof theterm by payment of the mortgage debt, 
that there was no deft which the mortgageo xvaa entitled to recover at the date of the 
attachment and that the interest of the mortgagee could only be attached in the mo le 
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0.21, r.4S prescntiedbyr e{fora«achmHitofimmo%ab!eprup**rty(Ji) This case wag distinguubed 
m a Madras case w here the period having already etpired, Hie amount ot the loan had 
become payable which it was said cwill only be attached as a debt (0 

Attachment ol debt after dcUyety of cbeoae.— A ga\e a cheque to JJ for wwh 

done Before the cheque was presented b> B for payment. X, who had ohtamed a 
decree against B, attached in A’a hands the amount due by him to B Bell that A 
having handed orer the cheque to S, the payment was complete, and that there was no 
debt due by A to B which could be attached (y) 

Procedure where garnishee denies debt.— Where the ga-mshee denies the 
debt it 13 not the business i4 the Court to inquire if the debt is really due (t), and the 

• . I t . e » 

uno 
*ea to 
■ lease 

of debt from attachment, aco notes to O 21, r 58 “ Rules 58 to 03 apply to debts' 

^0." A liecree hclA^r ta /tot enM)ffA to recoi^r !ros7 iae garnishee more than »bst 
tne jufl^ment debtor himself could recover from the garnishee (w) 

Procedure when garnishee admits debt “If the garnishee ndonts the debt, the 

Court may order p^J ment of the ilebt or so much of it as is admitted to be due into 
Court (wl) But the Court cannot loal o an order on tbegnmiebce before the debt has 
become payable (n) If a cross debt is duo to Ibo gamisbec from the judement debtar 
at the date of the attachment, (he gamubee is entitled to set U off cgauist the amount 
due by him (ol 

In a. »$e nhere the debt uas/raudaicntlyeold stao undenalue irith the connnance 
of tho judgment debtor, alihough the garnishee was willing to pay the amount into 
Court, it was held that the remedy ol the decree htJUlers claimmg rateable distribution 
was a suit for compoosattoa (y) 

Procedure tvhere garnishee resides outside jurisdiction cad debt Is also 
payable outside JUtlsdlCllOQ — U w not competent to a Court under this rule to 
issue a prohibitory order upon a person resident outside the limits of its juti«diCtiua 
la respect of prop<irty wbieh also » beyond such limits TJjus where A obtains a decree 
m the Court of BarUivan against B residing w BarJwaii aad there is a debt doe to B 
from C "ho resides m Caicottn the debt being also payable in Calcutta, the proper 
course for A to adopt, if he seeks to attach the debt, 13 to apply to the Bard wan Court 
to issue a prohibitory order upon B prohibiting him from recovering tlie debt, and oho 
to apply to that Court to transfer the decree for evecntion to the Calcutta Court, and 
after the decree is so transferred, to apply to the Calcutta Court to issue a prohibitory 
order upon C probibllmg C Irom paying the debt to B (j) 

A mortgage debt is however oepecisJity deb* and the locality of a speciality delt 
i<« the place "hero the instmnient happens to bo (r) So if A obtains a decree against 
B in the Court at Asansol be can attach a mortgage debt due to B on a mortgage of property 
at Manbum by C who resides at Manhuns if the mortgage bond is in the possession of B 
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fit A«an'^ol The Court maj issue a prohibitorj orcUr rrstraininj; li from receiving an<] 
C from paying the debt, and it will not be necesaary to transfer the execution proceeding 
to the Court of the place where C resides as m the case last cited which was a case of a 
simple contract debt (*) 

Claims over which Courts in Bnti«h Indii have no ]un.«diction, e j , a debt due to 
the judgment debtor from a non resident foreigner in respect of which no suit could 
1 e brought hr the judgment .debtor in a Bntish Indian Court, are not debts liable to 
be attached under tins rule (/) The general rule as to the situs ofadebtis the residence 
of the debtor It has been sugeested that thw is subject to an exception which situates 
the debt at the place where it is properlj payable The Pnvj Council referred to this 
rule and exception and held that if the debtor and creditor are residents of Indore tne 
debt cannot be attached by the High Court of Bombaj m the absence of a contract 
expressly or impliedly providing for payment of the debt in Bomba} (a) But where a 
judgment isrecoveredm the High Court of Bombay against a foreign corporation which 
submitted to jurisdiction, anda bank m Bombay owes tbe Corporation, a debt payable in 
Bombaj , tbe High Court of Bombay bas juri^iction to attach the debt and direct the 
bank to pay the amount of the debt into Court (t) ' 

Movable property not In possession of the judgment debtor.— H the 
judgment debtor has transferred his property to the possession of a third per'on the 
attachment must bo made by a prohibitory order The lule does not justify the scaling 
up of the third per on's warehouse id vrbicb the goods are stored (u) 


Shares — A deed of transfer of shares in a company which does not comply svith 
the formalities prescribed by the Indian Companies Act and the Articles of Association 
of the Company is invalid as against a subsequent pureba er of the shares in execution 
of a decree against the shareholder (x) See rr 79 and i^O below 

Life policy — ^^^here a life policy is pavable on prool to the satisfaction of the 
directors of the death of the assured the policy amount cannot be said to be a debt, 
d le by the company before such proof is given (y) 

Sub rule (3) P3.ytaent into Court — a obtains a decree against B In esecu 
tion of the decree A attaches a debt due ostensibly from C to D, but alleged by A 
to be in reality due from C to B In such a case, if the Court orders the amount of the 
debt to be paid into Court, it is incumbent upon the Court to provide bv its order that 
the money when deposited should not be paid to tbe decree holder [A] until adjudication 
of the question as to w ho is entitled to the money, fi or £> {*) 

Garnishee order— Company In liquidation here a judgment is recovered 
against a company winch is in voluntary liquidation, the invariable practice of the Courts 
IS to stay execution of the judgment unless there are very exceptional reasons for exer 
ci«ing its discretion othervn«e Thus if A obtains a decree against a limited company 
and the company thereafter goes into liquidation, and a debt is due by D to the com 
pain, the debt forms part of the general assets of the Company, and is divisible among 
the creditors part passu and for this reason A is not entitled to a garnishee order 
against /) (a) 
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0 . 21 , 
r. 47 , 48 


47. [■A’^cef] AVIiere the property to he attached con- 
sista of tlie share or interest of the ludg- 
oi share In ment-dcbtoT HI mo\ able property belong- 
ing to him and anotlier as co-owners, the 
attachment shall be made by a notice to the judgment-debtor 
prohibiting }nm from transfcmng the share or interest or 
charging it in any way 


Attachinent of share In movables — Ti»s mio is new it provide'! for tiic 

attaeliment of a aJinre or inter®, t m >»o belonging to tbo judgment debtor 

and others in eo ownership Such a sKaro or interest is obviously incapable of actual 
Fciiure and provision has therefore Ix^en made for the issue to the judgment deh'or 
o! a notice prolubUing him from transferring his share or interest in any way If the 
properly is wrongly attached by seizure it mutt be released under rule 60 and the de ree 
holder may thr n proceed under this rule (b> 

The pweeduT® ol Ihw rule >hi>uld fao followed m the ca«e oi an attachTOont under 
« 350 of the CriiDinal Pfocedure Lode (c) 


48. (1) W'berc the propcity to be attached is 

the salary or allowances of a public officer 
or of a servant of a railway company or 
local outhoiity, the Court, whether the 
judgment-debtor or the disbursing officer 
is or IS not within the local limits of tlie Court’s jurisdiction, 
may order that the amount shall, subject to the pro- 
visions of section GO, be withheld from such salary or 
allowances either in one payment or by monthly instal 
ments as the Court may direct , .md, upon notice of the 
order to such officer as the Government may, by notification 
in the Gazette of India or m the local official Gazette, as the 
case may be, appoint in this behalf, the officer or other person 
whose duly it is to disburse such salary or allowances shall 
lesmt to tbw Cwnt Uvu wwdet the 

order, or the monthly iiibtalmcnta, as the case may be 


(2) Where the attachable proportion of such salary or 
allowances is already being ivithhcld and remitted to a Coart 
m pursuance of a previous and unsatisfied order of attach- 
ment, the officer appointed by the Government m this behalf 
shall forthwith return the subsequent order to the Court 
issuing it with a full statement of all the particulars of the 
evistmg attachment 
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(3) E^e^y order nindc under this rule, unless it is 
returned in accordance Mith the provisions of sub rule (2), shall, 
without further notice or other process, bind the Go\crnment 
or the railuay company or local authority, as the case may be, 
Millie the judgment-debtor is uithin the local limits to mIucIi 
this Code for the time being extends and uhilo he is bejond 
those limits if he is in receipt of any salary or allouances 
payable out of His Majesty’s Indian revenues or the funds of 
a raihvay company carrying on business in any part of British 
India or local authority m British India , and the Government 
or tlio railv ay company or local authority, as the case may be, 
shall be bable for any sum paid m contravention of this rule 
Attachment ol salary of public officer, etc —This ru’e m new It prorule" 
a special procedure for the attachment of the salary of public ofScers railway servants 
and servants of local authorities The rule follows upon the linea of section 151 
sub section (3) of the Army Act {44 and 4o Vict, c S8) which it may bo observed 
applied only to officers of the army Under the Code of 16S2 the salary of a publio 
officer or railway servant could not be attached unless the disbursing oflicer vras within 
the local limits of the jurtsdiction of the Court executing the decree (d) This led to 
considerable inconvenience in the execution of decrees and put the decree holder m 
many cases to an enormous expense The present rule substitutes a less expensive and 
at the same time more cITective machinery for the execution of decrees against this class 
of judgment debtors Under it the salary of a public olTieer or a railway servant of 
a local authority may be attached uhtihtr the juJyiietM dtitterr or tht disbureing o£ietr 
IS or IS not within the lo^al limiti of the jnrttdtelion of the Court exrcufin; the decree A 
Court to which a decree u transferred for execution has the same power (r) As to 
how much of the salary of such persons may be attached see s 60 cIs (h) and (i) 
Sub rule (3) Uablliiy of Government —Sub r {3) prondes that if an 
attachment order is not returned in accordance with the provisions of sub r (2) the 
Government shall be liable for such sum as should have been stopped out of the 
judgment debtor s pay But no order can be made against the Covernment unless tl e 
Government is on the record (/) 


49, [xYcitt 53 & 54 VIct., c, 39, s. 23, P.S C., 0.46, rr. I A 
and IB.] (I) Sa\e as otlierMTsc provided 
.hip’rro’JTr'tf b} this rule, property belonging to a 

partnership sbaU not ho attached or soid 
in execution of a decree other than a decree passed against 
the firm or against the partners in the firm as such 


(2) The Court may, on the application of the holder of a 
decree against a partner, make an order charging tlic mterebt 
of such partner m the partnership property and profits witli 
pnj meat of the amount due under the decree, and nnv , b} the 
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0. 21, r. 49 same or a sul>sequent order, appoint a receiver of the share of 
such partner in the profits (whether alreadv declared or accru- 
ing) and of any other money winch may be coming to him 
in respect of the partnership, and direct accounts and mguin^s 
and make an order for the sale of such interest or other order 
as might have l>een directed or made if a charge had been 
made m favour of the decree-holder by such partner, or rs 
the circumstances of the case may require 

(3) The other partner or partners shall be at hberty at 
anv time to redeem the interest charged or, m the case of a 
sale bemg directed, to purchase tbe same 

(4) Every application for an order imder sub-rule (2) 
shall be sen'ed on the )udgment -debtor and on his partners or 
such of them as are withm Bntish India 

(5) E^e^y apphcation made by any partner of tbe Judg 
ment-debtor under sub-rule (3) shall be served on the decree 
holder and on the judgment-debtor, and on such of the other 
partners as do not jom m the apphcation and as are withm 
British India 

(6) Service under sub-rule (4) or sub-rule (5) shall be 
deemed to be service on all the partners, and all orders made 
on such apphcations shall be sumlarly served 

Attacbment of partnership property— Thu mie* is The- fir«t three swb 

rnles are a reppoduetjon of the Eodisb Parteerehjp \et 1S>00 (53 and 54 Tict, e 
a 23 Tbe last three rules correspond to O 46. rr lA and IB of the Eariish Buie* 

As to sojts by and agains* hrms see O 30 below 

Tbe object of this rule w to put an end to the practice of attaehmg jn the trciasry 
way partncrsljjp a«sets under a judgment asuinst a «mgle partner (gl It therefore 
proMdes that no esecntion can i»sue again:$t anT partnership property except on a decree 
passed ogaina' <A< firm or ayuntt the parfnera •« Me jfrm o* such (At but a jod-ineot 
creditor of a partner m a firm roav apply for an order chamng Mat partner* «nt<rf«f, 
and for a receiver Tbe share of a partnerm a partnership business is liable to attach 
ment under s 60(0 See notes tor 50 under the head VVliore deeree has been pr-«seJ 
against a firm ” 

•‘Against the partners In tbe firm as such ’ — Tbe** words »n subr (i) 
do not occur in s 23 of the English Partnership Act Thev have been sdrfpd to «how 
that tbe operation of this rule ts not ousted by the mere circumstance that the decree 
13 passed, not against the firm, tut against the partners constitutmc it, vshere tho'O 
been sued as such 

existing JtaJiA latum} S9 , ar «/ { 1 S*J> t » “ 

r, | T /<™r CSK»Jrr (I'33) 
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' Direct accounts’ — It has been hold in Fnphnd under tlio Partnership Art, 

R 21 Rub s 2 of which eubr (2) is n reproduction that tlie discretion gnen to rfirrej ^ 
<icco»n/j should onh Ix" exercised under apeciil circumstances ns for instance, with a 
MOW to a dissolution The decision is ) -iscd upon the words if a thargt had been 
made in favour of the decree holder bj such partner ’ These words, it has been paid 
ehould be read with s 31, sub s 1, of the Fnpli«h Pnrtnersliip Act, w Inch proMclcs that an 
assignment by a partner of lus share in the partnership either absolute or byway of charge, 
does not, ns against the other partners entitle the assignee, during tho continuance 
of the partnership, to require any occownta of the partnership transaction but entitles the 
assignee onlv to recciie the sliare of the profits of the assigning partner and the assignee 
must accept the account of profits agreed to b\ tlie partners Reljing upon these pron 
8ion«, Rigbs L J , Mid I think it plain that the intention of the legislature was that 
vndtr ordinary tncvmilanctg in dealing with a case under sub 8 2 of s 23 [sub r (2) of 
this rule], the analogj of an assignment by a partner of his share should he adhered 
to’ 0) 

Charging order and Insolvency — A charging order under this rule upon a 
judgment debtors interest m a partnership is not an attachment within the meaning 
of section 9 of the Presidency towns Insolvency Act, 1009 (1) 5Ioreoier being a 
proceeding in inntum it is not a transaction protected by s 57 of the Presidency towns 
Insolicncy Act (I) 

50. [iVcH K. S. C., O. 4SA, r. 8.] (1) 
^rExfeutlonofdeeresisalB t \Mjero {j deCFCC llflS boeil paSSCCl ngQlllst fV 
firm, oxociition may be granted — 

^a) against any property of tho partncrsliip , 

(b) against anj person uho lias appeared in Ins onn 
name under rule C o^’ rule 7 of Order XXX or mIio 
has admitted on the pleadings that ho is, or nho 
has been adjudged to be, a partner , 

(c) against any person who has been mdmdually 
served as a partner uith a summons and has 
failed to appear 

ProNuded that nothing in this sub-rule shall be deemed to 
limit or otliernisc affect the pro\isions of section 247 of tlie 
Indian Contract Act, 1872 

(2) Where the decree-holder claims to be entitled to 
cause the decree to be executed against any person other than 
such a person as is referred to in sub-rule (1), clause" (b) 
and (c), as being a partner in the firm, he maa apply to tlie 
Court vhich passed the decree for leaae, and vhere tho liabi- 
lity is not disputed, such Court may grant such lea\e, or vhere 
such liabihtv is disputed may order that the liabihta of such 
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0. 21, r. 50 person be tried and determined in any manner in wliich any 
issue in a suit may be tried and determined. 

(3) ‘Wbere the liability of an)’ person has been tried and 
determined under sub«rule (2), the order made thereon shall 
have the same force and be subject to the same conditions as 
to appeal or othermse as if it were a decree. 

(4) Save as against any pioporty of tJie partnership, a 
decree against a firm shall not release, render liable or other- 
vise affect any partner therein unless he has been served with a 
summons to appear and answer. 

Scops of tfae role — Thw rote JS new It js a reproduetiftn of 0 48i, r 8, of 
the English Rules Eweution under Ibis role eau only be praated where a deeree has 
been passed against a/m A ilecrcc pas$c<l against afirm must perforce be m fSejlrm’s 
namt Under this rule eieeution n«ay be granted ajdinat the partnership property It 
ras) also be granted against the jwrfiwra, m which case the rfrcree holder maj proceed 
against the separate property of the partners It roust not be supposed, howerer, that 
where a decree has been passed against a firm, execution will be granted as a matter of 
course against all the partners > in certain cases, special tears is necessary to issue eseca 
lion against a partner It is only when execution is applied for against a person referred 
toinaubr (l),cls (b) and (c), thatil willbe granted as of course But where execution 
18 sought against an> other person alleged to be a partner, the decree holder must apply 
to the Court which passed the decree for Jtaie to execute the decree against him Thus 
if m a suit against a firm a person has been indiuduftll^ sened as a partner with the 
writ o! eummoiis, but /sits to appear at the bearing, and a decree is passed against tbe 
/Irro, the decree holder isentitted to execution against bun ai a matter of course , aeect (c) 
of sub r (1) But a decree bolder is not entitled to execution as of course against a 
person who is sought to bo made teabte as a partner, but wh> was not served with the sum 
mons and who did not appear at the hearing In such a case the decree holder must appH 
for leave to execute the decree against such p'tson If such p'rson admits the liabilitj, 
the Court may grant leave without further inqniry(>n) But if he disputes the babditv 
the Court may liitect an issue to determine whether be was a partner or held himself out 
to be a partner in the defendant firm (n) Thexc rules follow from the peculiar nature oi 
a suit against a firm andfrom the special rules as o seri ice of summons In such a suit To 
understand the present rule, it is necessary to peruse roles 3, C and 7 of Order 30 Tlie 
important point to note is that where persons are sued as partners m the rtams of their 
firm. It is not necessary that Ibc summons should be served upon each one of them or 
indeed upon anj one of them it may be served upon any one or more of tbe pirtner*/ 
or »t the principsl place oj Ibp Srta'a buainm upew mty peraon haling the coiilrcH or 
inana^emeHl of the business though he way not be a pjrix’r 

"Where a decree has been passed against a firm ■— Execution under 

this rule can onlj be granted where a decree has been passed agamst a firm in the firm s 
liaiDC A decree cannot he passed agruist a firm, unless the suit is against partners lO 
the name of thwr firm And, coniersely, where a suit is against partners m the name 
of their firm, the decree must be against the firm m the firm s name See O 30, r , 
and notes thereto 

Charging order — ^Seenotex under the same beading tor 52, at p TCG 

(Ml .iTSWfCAcatmV Cff«/iv<l{r'3)57t»I 218, I »-> Darf, \ Human A Co 1903] 1 K R 

_1I>-2J0 01 1 1 s**! ( sat a c 27J I ' ' 
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“Against any property of tbe partnership Properly belonging to aO. J 
partnership shall not be attached or sold m execution of a decree other than a decree 
passed against the firm or against the partners in the firm as such ’ Seer -lOfllnbore. 

"Against any person who has appeared.’ —See 0 lo, rr 3, 5. 6 and 7. 
and notes 

" Against any person who has been Indlvldnally served.’’— See 0 so. r 5, 
and notes 


Snb rale (2) . Leave to Issue execution. — Order 30 deals « ith suits hj or against 

firms Rule 1 proMdes that tuo or more persons being liable as co partners nia\ l>e sued 
in the firm 8 name It docs not matter that thefirmisdissolied at the date of the suit, so 
long as the claim in respect of which the suit w brought arose during the continuance of 
the partnership (o) But where a firm is dissohed fofAe Ineuferfje of ihe pfainOj’ before 
the institution of the suit, the plaintiff is bound to sene the summons upon ei cry person 
within British India whom it issought to make liableas proMded bj 0 30, r 3 No order 
can be made under *ub rule (2) against a former partner who has, to the knowledge of the 
plaintiff, left the firm before the institution of the suit The reason ts that 0 30, r 3 
overrides sub r (2) of the present rule Sub r (2) applies onlj where there has been no 
dissolution or none to the knowledge of the plaintilT \\ here there has been a dissolu- 
tion to the knowledge of the plamtifi, an outgoing partner cannot be made liable 
unless he has been eeried with the summons in accordance with the proviso to rule 3 of 
Order 30 (p) 

0 21, r 50, Isnot controUed by O 30, r 2(3) A aujt is brought by a firm again't 
A On A'i application the names of the partners of the firm are disclosed by the attor 
neys for the firm under 0 30, r 2 A then files a counter claim against the firm The 
firm's suit IS dismissed, and a decree is passed against the firm on the counter claim 
A takes out execution against .\ whose name was given by the firm s attorneys as one 
of the partners of the firm denies that he was a partner and says that he did not 
instruct the firm a attorneys to give his name as a partner There is nothing m the 
provisions of 0 30 r 2 (3) to preclude \ from raising this contention and the question 
whether he is a partner or not aliould be decided in the manner provided by 0 21 
r 50 (2) ( 9 ) 

The application under sub r (2) is ancillary to the application for execution and 
can be made so long as the application for execution is not barred by limitation under 
art 183 of the Limitation Act (r) 

Execution against legal representatives.— if a partner has died the suit against 
the firm cannot include the legal reprcsentati\esofthedeceasedpartner,thoughthev may 
be added as defendants and served with summons under O 30 r 3 if it is sought to 
make the separate estate of the deceased partner liable Sub rule (2) which is subject to 
O 30 r 3 does not empower the Court to give leave to execute the decree against 
the legal representatives (a) If a decree against a firm makes a partner personally 
liable under sub-rule (1) (a) or (1) (b), it may be executed against his legal representa- 
tives after notice under r 22 (/) 


Issue to determine liability.— A Bench of tlie Bombay High Court has held 
that the issue as to the liability of llir persons not served is not limited to the question 


vvj IV 7t)i 
(S) ^ tttirurhl V ' 
791 103 1 

(f) i?/e<7rtra ' /i 


11891) 1 Q I» * 
r t>ont h irllr^ A 

nsinon d Co (IH’" 


o |I89«I , 

&I n-m 


ilifwAadO.Ji S' VUJ 8X1 I 


lah 3.7 131 I 4. luge ( 3w S L *33 


y (19 ') 33 Cil :tl 


704 


THE FIEST SCHEDULE 


O.21,r,50 as to -nhcther tlipy were pcirtncra lint that such persons may raioe a ^neral jssdc as to 
hftbilitj It the decree is an aw-vnl decree they may plead that it is not binding on them 
as that particnl-ir partner had no power to refer the iliRputes to arbitration (u) On the 
other hand a single Judge ol the same High Court had held that the issue is limited to th« 
question of partnership an I that the alleged pirtncr who denies that he is a par net 
cannot plead m the altomatire that the firm w not liable (i). for he cannot both d“ny tl e 
partnership and claim to defend the action on behalf of the firm (ic) 

Court which passed the decree —The leare required under sub rule {'’) 
to execute the decree against a person other than a person named in sub rule (I) (b) 
or (1) (c) musk be obtained Irom the Court which passed the decree The Patna High 
Court holds that i! the decree is transferred for execution to another Court the transferee 
Court 13 not empowered to grant such leave as that would be mahing a new decree (r) 
On the other hand the Allahabad High Court has held that the transferee Court may 
grant s ich leave (j/) 

Where decree transferred for execution— An ex parte order under sub mle (£) 
granting leave to execute the decree and transferring the decree for execution to another 
Court does not preclude the transferee Court from deterniiung the question whether 
the decree transferred was a nullity ( ) 

Snb rnJe (3J— An ex parte onfer inide under sub rule (“») above is not witJin 
sub rule (3) Sub rule 3 contemplates an order w here the liability has been tried and 
d»t*Tmmrd (o) As a proceeding under (bis rule is subject to the same conditions as to 
appeal as a decree an appeal from an order under the sub rule should be stamped ad 
valorem as a regular appeal (6) But the proceeding is a subsidiary proceeding and not 
a Slut 80 that a new tnsl cannot be ordered under s 38 of tbs Presidency 9niallCau»e 
Courts Act (e) On the other I an I for the purpose of a reference under s 8 of the tden 
Civil and Criminal Justice Act Boro Act 2 ol 1864 such a proceeding has been held to 
be a suit (d) 

Sub rule (4) — ^This aub rule relates to persona other than those referred to m 
aubr (1) els (b) and (i) The summons to appear and answer in subr (4) does 
not mean the wnt of summons It means a summons or a notice to appest 
djid answer the ajpjicat on tpettfiti i" sub r (*>> The object of sub r (4) is to give an 
opportunity to a person against whom the decree holder seeks to execute the decree other 
than such a person aa is referred to ID Bub r (1) els (b) and fc) of di^pubog hislnbil ty 
as a partner if he desires to do so (e) 


Minor partner — ^The proviso to «ub r (l) declares that nothing in that sub rule 
should be deemed to limit or olberwiso affect the provnjons of s 247 of the 
Contract Act The combined effect of that section and the ptei^ent rule va that where 
bai been passed against » firm containjog a minor who is admitted to the benefits 
of a partnership execution may be granted against the property of the firm including 
file share of such minor in the property of the firm but it cannot be granted against 
the separate property of the minor Having regard to the definition of a firm m 
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6ce 239 of the Contract Act, nndto a minor’a inibihtj to conf met, aliarc of such 0. 
minor in the property of the firm ” mentioned in a 247, is merely his right to participate i 
m the propertj ofthefinnafterits obligations hare been discharged (/) 

Award. — It has been held by the High Courts of Calcutta (g), Bombay (A) and 
Allahakad (■), that an a^ard against a firm under a II of the Indian Arbitration Act, 

1899, stands on the same footing as a decree, and that the prorisions of this rule apply 
to such an award In the case of an award “theCourtwhich passed the decree ” referred 
to in sub r (2) is the Court in ubich the nnard is filed (j) Under the rules of the 
Bombay High Court the application must be made bj an originating summons (1) 

Insolvency of firm — \\ here a decree has been passed against a firm, execution 
may be taken out against any partner who «as seraed with the summons The insolyency 
of the firm is no bar toerccution against individual partners (f) 


51 , [S. 270.j Where the property is a negotiable 
instrument not deposited in a Court, nor m 
Mgotlibie custodj’ o( a public officcr, tlic attach- 
ment shall be made by actual seizure, and 
the instrument shall be brought into Court and held subject 
to further orders of the Court. 

The proper method of attaching a promissory pole m tbe hands of an indiridual 
13 by its actual seizure, and not tbe issue of a prohibitory order, for if it is not seized 
the promisee may negotiate it and mere notice uiU not aiail against a holder m due 
course (m) But notice of tbe oeder of attachment tothe debtoror promisoi is sufficient 
protection ogainst his pay mg the amount due tothe promisee or any one else (n) 


52 , [S. 272.] Whore the property to be attached is m 
, , , , the custody of any Court or public officer, 

In custot'r'o” coSt"of the attachment shall be made by a notice 
to such Court or Officer, requesting that 
such property, and any interest or dividend becoming payable 
thereon, may be held subject to the further orders of the Court 
from \\ Inch the notice is issued 


Provided that, ^yhere sucli property is m the custody of 
a Court, any question of title or priority arising between the 
decree-holder nnd any other person, not hemg the judgment- 
debtor, claiming to be interested in such property by virtue 
of any assignment, attachment or otheraMse, shall be deter- 
mined by such Court. 
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TICE FIRST SCHEDULE. 


D,21, r.52 AttacUmen of dividends In the ijands of Official Assignee— The Offi^Jal 

Assignee is a public oflicer Mitluu the meaning of tlm rule, and moneys m hii hand 
pu}able bywaj of dividend to a creditor of an insolvent ma3 be attached m execution 
of a decree against the creditor the manner provided by this rule (o) 


Attachment of property In the hands of a receiver — A receiver is an 
oflficer of the Court No attachment therefore of monej m the hands of a receiver can 
be made ud7iou( leatc 0/ the Court (p), but the leave must be applied for in the smt in 
which the ^ecel^ er was appointed (y) 

Charging order. — H hen the assets of a firm are m the hands of a receiver appoint 
cd in a partnership suit, a decree holder acehing execution against the firm may apply 
for a charging order The Bombay High Court had held that he should file an application 
for execution under rul- 11 and then obtain an attachment under this nils hy notice to the 
receiver He should then apply, not in his own suit but m the partnership suit, for 
pavment or for leave to lew execution under rule 50 and fora charging order. If there 
are ample assets the Judge in the partnership suit may direct the receiver to mahe iiume 
diate payjDrnt But if the assets require nursing, then in order un the one hand to 
gam time and on the other to protect the decree holder, the Judge will make a cha gmg 
order 'r) The efioct of the charging order is to constitute the decree holder a secured 
creditor and to give him a priority oxer other creditors although he undertakes to deal 
with the charge subject to the further orders of the Court (s) The Court dis«ented 
from ajudgmePt of 'lacleod.J .uhicb held that the procedure was to apply for a charging 
order and not to apply for execution against the assets m the bands of the receiver (0 
The Court also dissented from the siew expressed m other Bombay cases that a»*ets 
held by the receiver must necessarily he distributed erjually (u) 

A charging order may also be made when a decree bolder seeks to attach movable 
property of which a receiver has been appjinted See notes '‘Attachment of mova le 
property mthehandsofareccuer’ underr 5-1 

Anticipatory attachment— This rule does not permit an anticipator} 
ment of money tTptcitd m reocA (he bands of a public officer, but applies only to aioncT 
aftually in his hands An attachment made before the money has reached the ban s 
of the officer is invalid (t) 


Priority — There IS a conflict of decisions as to whether if a fund in Court is attac c 
by several decree holders, they are entitled to share ratcably or whether they are to 
paid in the order of their attachments As to pirtnetship assets m the hands 0 * 
teieiver, the High Court of Bombay held in one case that, no one judgment creditor of v 
firm u entitled to priority over others by attaching the jiartnership assets, and tliat t vf 
should be distributed pro rata among all the judgment creditors (u:) On the other ' 
it was held in a recent case that the judgment creditor who first took out esetutvutv 
against the as'wts was entitled to have his decree satisfied to the full in priority over other 
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non itfaehmg crc<litors (r) It h iubmittc<l «ith frcat rcapcct that the latter decision ( 
13 incorrect W here a recener is appointed man administration suit, and a creditor of the 
deceased obtains a decree ngain«t the legal representatise of the deceased after such 
appointment, he is not entitled to execute the decree against the estate of the 
deceased (y) 

The foUoaing propositions have been laid down bj a Full Bench of the ^ladraa High 
Court in rismwflrfAon \ Artinaektlam (z), o\erTuling Kettum \ llaji Mahomed (n), an 
earlier decision of the same High Court 

(1) here the propertj attached is in the custody of A Court it is the duty of such 
Court to hold Jt at the disposal of the attaching Court, and it is the duty of the attaching 
Court, if the property attached is monex, to call opon.the custody Court to pay it into 
the attaching Court and in other cases, to provide for the realisation of the property, 
and to dnide the money or pioceeds rateably Itetneen the attaching decree holder and 
the other decree holders uho arc entitled todistnbution undersec 73 of the Code of Civil 
Procedure, iiz , those uho have applied to it for execution before the receipt of such 
assets 

(2) Where the property m the custody Court is the subject of several attachments 
in execution of sexetal decrees the custody Court must auard priority to the first in 
point of time If the other decree liolders uant to share in the rateable distribution 
they must apply in time to the first attaching Court The power conferred on the 
custody Court by the proMso to O 21. r 52, to determine claims to priority, etc , does 
not entitle the custody Court itself to distribute the assets rateably among the attaching 
decree liolders 

(3) When the attaching Court and the cuslodv Court are the same, there is a 
receipt of assets within the meaning of sec 73 of tlieCodcof Civ)IlYocedure,onIy when so 
much of the money standing to the credit of the judgment debtor as is necessary to 
sati fy the decree holdeis who have applied to it for execution, is ordered to bo transferred 
to the credit of the first attaching creditor s suit 

The Calcutta High Court (b) has followed Kalam v Jlaji Mahomed, but this was 
before the Full Bench case, and the case was one in which the custody Court was also 
the attaching Court The Calcutta High Court has also held that the custody Court has 
no authority to make rateable distribution fc) 

Form — ‘W Sch I, App E, No 7 


53. [S. 273. ] ( 1 ) Where the property to be attached 
IS a decree, either for the payment of 

Attachment of decrees f , • *' 

money or lor sale in enforcement of a 
mortgage or charge, the attachment shall be made, — 


(a) if the decrees were passed by the same Court, then 
by order of such Court, and. 
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7CS THE FIRST SCnFt)l,IE 

3 21, r 53 (b) if tiie decree sought to be 'itt'iclied 

'mother Court then b) the issue to 
Court of 1 notice bj tlic Court wliicn 
decree sought to be executed, requesting s 
otlier Court to staj tlic execution of its decree 
unless and until — 

(i) the Court which passed the decree sought 
be executed cancels the notice or ‘ 

(iij the holder of the decree sought tp be e:secut( 
or his ]udgmcnt debtor applies ^to the Cou 
recemng such notice to execute }cs own decre 

(2) here a Court mahes an order nnderlh clause (a) 

sub rule (1) ox rcceixes an apppbcation under ub head (n) 
clause (b) of the said sub rule it shall on the ap^^phcation of t 
creditor who has attached the decree or his ' 

proceed to execute the attached decree and ^''apply ^ 
proceeds in satisfaction of the decree sought to^be e'^ecut* 

(3) The holder of a decree sought to be cxeX itcd h) t 
attachment of another decree of the nature specifi\ jd 
rule (1) shall be deemed to be the representatn o of t\®h? hoh 
of the attached decree and to be entitled to cxec^ utc si 
attached decree in any manner lauful for tlie liolder V‘ tliet' 

(4) AATierc the property to be attached in the 

of a decree is a decree oth*>r than a decree of the nature refv ® 
to m sub rule (1) the attachment shall be made !>) a uW ’ 
by the Court which passed the decree sought to bi i \( nC 
to the holder of the decree sought to be attaclud prolubii? 
him from transferring or ebargmg the saiuu in lun w nS 
uhere such decree has been passed b} am ollu i (<uijt nl 
by sending to such other Court a mitiu to almt np fro\ 
executing the decree sought to bt ftttmlu 1 nn(d siuli notul 
IS cancelled by the Court from which it w I (1 n ni \ 

(5) The holder of a deerco attmln ( und i ilns rule slid' 
gne the Court executing the deciti hjh |i mbiimiUKm and u I 
as maj reasonably be required 

(6) On the apphcation of the lu Idi \ of ,v decree •suui.hf 
to be executed by the attachment of lumlhi » dtcieo tlu 
making an order of attachment imdci tins lulo shall gi\». 

of such Older to the judgment dcbtoi Jioiind h> th *" 


such other 
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attached ; and no payment or adjustment of the attached 0. 
decree made by the judgment-debtor in contra% ention of such 
order after receipt of notice thereof, either tiirough the Court 
or otherwise, shall be recognized by any Court so long as the 
attachment remains in force 

Alterations In tte rule — ^Thw rul® corresponds with sec 273 of the Code of 
18S2 except in the following particulars — 

1 The words ‘ or for sole in enforcement of a mortgage or charge in sub 

r (1) are new See notes below, “Attachment and realization of decrees 

2 The words ' or his judgment debtor in sub r (1) cl (b) subhead (ii) are 

new These irords give effect to the opinion expressed by Maclean, C J 
in the undermentioned case (<f) 

3 Sub rules (3) and (G) are also new See notes below under these sub rules 

Attachment and realization of decrees — Por the purpose of this rule 
decrees hare been dmded into two classes, namely — ' 

(1) decrees for the pajTucnt of monc} or for sale m enforcement of a mortgage or 
charge , and 

(2) other decrees 

Fint, 09 to atlaehmtni of —Decree# of the first class are attached in the man 
ner prescribed b} eubr (1) Decrees of the second class are attached in the manner 
prescribed sub r (4) 

A trt aa to rtatization of auathtd dttreta — Decrees of the first class are realized 
m tbe manner prescribed bj sub r (2) There is no provision m this rule for the reali 
zat on of decree of the 2nd class < ; a decree for partition («) or for foreclosure of a 
mortgage (/) These decrees are realized bj a sale of the decree itself But decrees 
of tbe first class that is mane> decrees (g| and mortgage-decrees are not realized b^ 
sale (A) They can only be realized in the manner prescribed by sub r (2) Tho reason 
of this distinction IS as follows — 

** Decrees are not expressi} mentioned in sec 60 as propertj liable to attachment 
and sale Hence thej are attachable and saleable as comprised in the expression “all 
other saleable property which occurs m that section Being liable to attachment as 
anleabU property they can be add in execution of another decree But money decrees 
and mortgage decrees muat not be add because the jwesent rule prescribes special proce- 
dure for tho realization of such decrees [sub r (2)] But for this provision moner 
decrees and mortgage decrees would hare to be realized by aale like other decrees lif 
special procedure prescribed by sub-r (2) is an exception to the genera] pjU tlx" 
property when attached can only be realized by sale 

Lnder the old section decrees were dnided into two clasoes namely* 

(1) decrees for the p-iymicnt pf monel and 

(2) other decrees 

(•<) 
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0. 21, t* 53 ' There was no specific proMajon for decrees for sale jd enforcement of * mortjig". 

Hence the question arose wbether sneli decrees belonged to the first class or the second 
class The decisions on the subject 'were conflicting {i) To remore this doubt, the 
words ‘ or for sale in cnforccinent of a mortgage or charge " have been inserted in 
Bubr (1) These words xnahe it clear that mortgage decree should bo attached and 
realized in the same manner as money decrees [see sub n (1) and (2)]. 

Decrees for dissolution of partnership — A decree for the dissolution of a firm 
and for the taking of accounts, where a receiver has been appointed by the decree for 
the sale of the assets of the firm and for the payment of the partnership debts u a “ decree 
for the payment of money’* mthm the meaning of this rule, though part of the partner 
ship assets consists of immovable properties (j) 


Decrees other than money decrees and mortgage decrees —Di holds 
a decree against J for jiOriitum of certain property passed m Court X D2 obtains a 
decree against D1 for Rs C 000 in Court Y If i>l fails to satisfy the decree obtained 
Against him bj d)2, D2 may apply to Court Y to execute bis decree by altnchment and safe 
of the decree held by Dl against J The dectea held byJ51, being neither a money-decree 
nor a mortgage-decree, the only mode of realizing it m execution of D2 a decree w by 
attachment and tale ((t) 

Money decrees and mortgage decrees.— MTiere the decree attached w a money 
decree or a mortgage decree, it can only be reabzed by execution, it eannol be told >n 
execution For this purpose, two applications must be made, one for sttachicent of 
the decree, and the other for its execution The application for attachment oust be 
made bj the holder of the decree sought to bo executed to the Court which passed it 
But the application for execution of the attached decree oust be made to the 
which passed the decree attached, and it may be made either by the holder of the decree 
eought to be executed or by the Imlder of the decree attached, as in the follo’inDg 
illustrations 

(a) IfAere Ike decree tovyht la be extended and Ike decree eovykt to be alfoebed O’'* 
by the tame Court — Dl holds a decree against J for Rs 5,000 passed by Court JC 
u a money decree D2 obtaine a decree against D1 also in Court X for Rs f 

D2 seehs to attach Dl a decree m execution of his decree, he should apply to Court Xfot 
attachment, and either he or />l may then apply to that Court for execution of | ® 
decree held by D1 against J D2 can apply for execution, for he is deemed to be t 
repreaentaliie of D1 [see sub r f3)] 

(b) irbrre the decree aovr/M to be fxrculed and the decree sought to be aUachtd are 
poised by different Courts — Dl sues ./ on a mortgage, and obtains a decree for sale of t e 
mortgaged property under O 34, r 6 in Court X This is a mortgage decree D- obtains 
a decree against Dl for Bs 6,000 in Court T, and m execution of his decree applies o 
Court y for attachment of the mortgage decree held by Dl against J The attachmeu 
is to be made by the issue to Court X of a notico by Court 1 requesting Court X to stay 
execution of Dl’s decree against J unless and until — 

(i) the notice is cancelled by Cbort Y, or 

(ij) an apphfation is made to Court X by D2 or Dl to execute the decree h* 
by Dl against J 

If an application Is made by D2 or Dl to Court X to execute the decree ^ 

Dl agamst J, Court X will proceed to execute the decree and the nett proceeds * 
may he realized in execution will be applied in satisfaction of D2 a decree _ 


/« Sfe Delhi and London Bank ltd r Partab 
Smh (1006) 28 AU 771 (jnortg«giMl*CT«> 
btld not to be a moDey-Uecree) raiaai 
n/tlatamv v Somonndrout (1905) 28 
Mid 473 (tnonjare-deeree M4 le be 


H) S^o™an*v (103^ 63 Cs* 
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li in the case put above, Court X does not ata) execution of Dl'a dccrco on receiving Q, 
the notice from Court Y, and proceeds mth tho execution in spite of the notice, the 
proceedings mil be deemed to be vUn rtrea, and a sale held in execution of that decree 
mil bo set aside as void (I) 

Sab rule (1) • Stay — The stnj under Bub r (1) (b) is only a limited stay and does 
not prevent either the holder of the decree sought to be executed or his judgment debtor 
from seehing to execute the original decree (m) 

Sob role (3) Representative — ^This sub rule is new It gives effect to the 
undermentioned decisions (n) under theOode of 1882 It declares in effect that one who 
attaches a decree is a nprtsenlalne of the decree holder mthin the meaning of s 47 
Thus in the cases put above D2 u the representative of DI. 

A holds a monci -decree against S, and B holds a money decree against C Am 
execution of his decree agamst R, attaches the decree of ^agamst C Before the attach- 
ment C had pud the amount of his decree to B, but the adjustment was not recorded or 
certified UnderO 21 r 2, the paymentcannol be recognisedand A is entitled to execute 
the attached decree (nl) 

A holds a money decree against B B holds a decree for sale in enforcement of a 
mortgage again«t C A attaches m execution of his own decree the decree held by B 
again«t C C bnngs into Court from time to time sums of money for satisfaction of the 
decreo held against him hy B Since A u the ** representative ” of B, the payments made 
by 0, become forthwith available to A, and operate from tbeir respective dates as partial 
satufaction also of the decree held by A against B Hence interest on the decree held 
by A runs only up to the dates of the deposit, and not up to the date when A mtbdraws 
the moneys from Court (o) 

As the attaching decree holder is the representative of the bolder of the attached 
decree, it has been held that if the Utter decree is reversed on appeal restitution may 
be claimed against the atUchmg decree holder if be has realized the attached decree (p) 

bub rule (3) does not apply if the attachment is not of the decree but merely of 
money paid into Court under r 8t> in order to aet aside a sale in execution of a decree (9) 

Snbrale(6) Adjastment of attached decree— Thu sub rule is new The 
latter part of the rule gives effect to a Bombay decision that where a decree is attached, 
no adjustment of the decree 8ubse<lueDt to tbe attachment can be recognized by the 
Court (r) sec 0 2, r 2 A Full Bench of the Bladras High Court has held that though 
the attachment is effected bj notice to the Court under aub r (1), j'ct a payment or 
adjustment made b} the judgment-debtor id ignorance of the attachment and before 
he has received notice of the order of attachment under aub r (6) is valid This 
Eub rule merely provides, m cases of bona fide transactions by judgment-debtors, an 
exception to the general rule laid down in a 61 above («) In the case of an order of 
attachment communicated to the Court which passed the decree by a notice signed by 
tbe Judge’s clerk, tbe Rangoon High Court held that the attachment of tbe decree though 
irregular was valid and that an adjustment in contravention of the attached decree and 
with know ledge of it could not be recognized (() 

(0 
(«") 

(B) ..UB J a 
16 Jb 
(IPOrt' 

(Bi) C a 

4M 1 

(») 1/arfjB 
1 ; 
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•n (1933) 11 lUti$ 
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THE ITOST SCHEDULE. 


D.21,r. 53 » There wa? no speciSo pro\i9ion for decree for sale jn enforcement of a mortgage 

Hence the question aroso u tether anch decrees belonged to the first class or the second 
cla«3 The decisions on the subject were conflicting {») To remote this doubt the 
words ‘ or for sale in enforcement of a mortgage or charge” bare been inserted jn 
sub r (IJ These words male it clear that mortgage-decrees should be attached and 
realized m the samo manner as money decreca taee sub tr (1) and (2)] 

Decrees for dlssolullon Ot partnership —A decree for the (kssolution of a firm 
and for the taking of accounts, w^re a receirer has been appointed by the decree for 
the sale of tho assets of the firm and for the payment of the partnership debts is a decree 
for the pajment of money ’ within the meaning of this rule, though part of the partner 
ship assets consists of immovablo propectlca (j) 

Decrees other than money decrees and mortgage decrees ~Di holds 

a decree against J for parfitton of certain property passed m Court X. 1)2 obtains a 
decree against D1 lor Rs 6 000 in Court Y If D1 foils to satisfy the decree obtained 
against him by D2 may apply to Court Y to execute his decree by altaclimtnt end tek 
of the decree held by D1 against J The decree held byDl, being neither a money-deere? 
nor a mortgage^deeree the only rnoUe of realizing it m execution of D2 s dactee is by 
aUacbment and sale ((t) 

Money Qecrees and mortgage decrees —Where the decree attached is » nioney 
decree or a mortgage decree, it can onjy be realized by execution, it cannot 6t m 
execution For this purpose, two applications must be made one for attachment « 
the decree and the other for its execution The application for attichmeat must be 
made by the holder of the decree sought to bo executed to the Court which 
But the apph'^ution for execution of tbe attached decree must bo made to the Cbw 
which passed the decree attached and it way be made either by the holder of the dene* 
sought to be executed or by the holder of the decree attached, as m the follQvmS 
illustrations , 


decree held by Df against J P2 can appfy for execution foe ie u deemea lo ^ 
npruenlatne of D1 [see sub r (3)1 

(b) lUrre tie decree touyft to be txteuled and the decree eought to be 
passed 6y different Courla — Dl sues J on a mortgage, and obtains a decree fur ^1« « 
mortgaged property under 0 3J r o m Coort X This is a mortgoge decree 
a decree against D1 for Rs 0 000 in Court ' 

Court Y for attachment of the mortgage dec 
is to be made by the issue to Court X of a nc 
execution of D1 s decree against J unless and until — 

(i) the notice is cancelled by Court Y, or , 

(n) an application is made to Court X by D2 or Dl to execute the decrc* ^ 

b,oi.swj _ 
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If m tlio case put above. Court X doM not ataj execution of DI's deereo on receiving Q, 2 
the notice from Court V, and proceeds with the execution m spile of the notice, tho 
proceedings will be deemed to be vWro ttrta, and a sale held in execution of that decree 
mil be set a«ide as void (1) 

Sob rule (I) Stay — ^The stay under anb r (1) (b) is only a limited stay and does 
not prevent either the holder of the deereo sought to be executed or his judgment debtor 
from seeking to execute the original decree (m) 

Sob rule (3) Representative — ^Thu «ub rule is new It gives effect to the 
undermentioned decisions (n) under tbeCbde of 1882 It declares in effect that one who 
attaches a decree is a repreaeilatne of the decree holder within the meaning of e 47 
Thus in the cases put above D2 is the representative of Dl, 

A holds a money deereo against B, and B bolds a money decree against C A in 
execution of his decree against B, attaches the decree of B against C Before the attach 
ment C had paid the amount of hu decree to B, but the adjustment was not recorded or 
eertifie<l UnderO 21, r 2, the payroentcannot be recognised and A is entitled to execute 
the attache*! decree (nl) 

A holds a money^decree against B B holds a decree for sale in enforcement of a 
mortgage against C A attaches in execution of his own decree the decree held by B 
against C C brings into Court from time to tune eums of money for satisfaction of the 
decree held against him by 5 Since A is the “ representative ’* of B, the payments made 
by C, become forthwith available to A, and operate from their respective dates as partial 
satisfaction also of the decree held by A against B Hence interest on the decree held 
by A runs only up to the dates of the deposit, and not up to the date when A withdraws 
the moneys from Court (o) 

As the attaching decree bolder is the representative of tho holder of tho attached 
decree, it lias been held that i! the Utter decree is reversed on appeal restitution may 
be claimed against the attaching decree holder if be has realued the attached decree (p) 

Sub rule (3) does not apply it the attachment is not of the decree but merely of 
money paid Into Court under r €9 m order to set sside a sale m execution of a decree fg) 
Sabrnle(6) Adjustment of attached decree— This sub rule u new The 
Utter part of the rule gives effect to a Bombay decLoion that where a decree U attached, 
no adjustment of the decree subsequent to tbe attachment can be recognized by the 
Court (f) see O 2, r 2 A Full Bench of the Ifadras High Court has held that though 
the attachment is effected by notice to tbe Court under sub r (1) jet a payment or 
adjustment made by the judgment-debtor in ignorance of the attachment and before 
he has received notice of the order of attachment under sub r (6) is valid This 
sub rule merclj provides, in cases of bona fide transactions by judgment debtors, an 
exception to the general rule Uid down in a 04 above (s) In the case of an order of 
attachment communicated to the Cburt which passed the decree by a notice signed by 


(nl) C 0 <1933) 11 Bang 
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THE FIRST SCHEDULE. 


O. 21 
rr.53,54 


’ Decree. —A decree, Tvhereby B was compelled to deln er up possession of certain 
lands to C, 13 reversed iii appeal, and B is declared to be entitled to recover back 
possession from C with mesne profits A obtains a decree against B, and applies la 
execution of ins decree to attach B*a nght to recover mesne profits from C, The rjghl is 
not attachable, for it la not a decree "‘Tbe language [of this rule! seems to apply only to 
cases where the right attached m a r^ht expressly the decree, and not a ngSt 

arising from the decree byway of reatitnlion l«) 


54 . [S. 274.] ( 1 ) ^Vhe^e the property is iomiovabJe, 
the attachment shall be made by an 
aWe yiropcrty ot immov order prohibiting the judgment-debtor 
from transferring or charging the property 
in any way, and all persons from taking any benefit from such 
transfer or charge. 


(2) The order shall be proclaimed at some place on or 
adjacent to such property by beat of drum ox other customaiy 
mode, and a copy of the order shall be affixed on a conspicuous 
part of the property and then upon a conspicuous part of 
the Court-house, and also, where the property is land paying 
revenue to the Government, m the office of the Collector of 
the (listnct in which the land is situate. 


Atiacbment shall te made.— Tbe attachment is not effective to invalidate * 
6ub<e<ltient transfer unless an order of attacbisent is fi«t made and the other thi«£S 
prescribed by the rule have been done (t) See notes to a 64 *' \\ here an attacbfflfnt 
has been made 


immovable property.— The equity of redemption of a mortgagor is 

able property withm the mesnmg of this rule (w) The life interest taken by a Tai*! 
widow tmder her husband e will in the income of his immovable property is not dio’’- 
able but lmIno^abIe property, and is attachable under this rule (rj 

Previous contract of sale. — A contract of sale does not create any charge which 
will prorail over the attachment II A agrees to wU imniDiable property to B, an 
before the conveyance is executed a creditor C attaches the property, the sob'cquen 
sale by A to il will bo snbjcct to the claim of C enforcible under the attachment (yJ 
In some cases, however, it has been held that the contractual obbgation prevafia ov« 
the attachment (a) 


Proof Of service of prohibitory order.— U here it » found as a fact that 
prohibitory order was duly served on all the judgment debtors, the destruction cf P* ^ 
of the record which afforded proof of the service of notice does not render the evecutien 
sale invalid (o) 


(ul Paiuifetav Narajona Itad S*t 

(r) yaynr UiiK v fitinrei BfrU (IfW) 

' ' eaa foj C H2 (SI)* P 

from I .nla(a>u6uiA v rnJofa fnAaiva 
llaiO) 42 Mad 1, t* r C 
V JaaalpnUi (1959) S Pit t» rtt I C 
797. ( i-*) A P 600 
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Mortgage debt — The sale of a mortgage debt in execution of a ihcreo carries ( 
uifh It the security and an attachment 0 / the property under fhi? ruj© ta not nece/‘‘’ary , ^ 
see notes tor 4(3, ‘Attachment of mortgage debt ’ 

COOrt house — ^ copj must be affixed to a conspicuous part of the Court house 
in ererx ea^ and m the ofiiee of tbe Coflector when the land attached is land paying 
revenue to Government (6) 

Attachment of Immovable property In the hands of a receiver— If a recener 

has been appointed of the immovable property sought to be attached, application must 
be made to the Court that appointed the receiver for lease to ignore the reeciiership 
altogether, so far as that property » coneemed If the Court gi*ea lease the property 
IS attached bj the procedure prescribed by this rule exactly as if no receiver had been 
appointed The Court instead of giving Jcaic may make a ehaiging order (c) See 
notes to r 52 above, charging order ’ 

Omission to beat drum —Such an onnssmn is a ‘ material irregularity ” 
within the meaning of r 90 of this Order fd) 

Land paying revenne to Government — shrotnjam Milages m the Madras 
PreMdency are lands paying "revenue ’ to Covermnent within the meaning of this 
rule {«) 

Proclamation of sale->,Sce r CI below and notes thereto See also notes to 
a 64, “ W here an attachment has been made ” 

KemortI of attachawne Ce fc ojz 1 WhoTc>— 
alter s»lLd»«tIoa of decree *' ilCre— 

(n) the amount decreed witli costs and all charges and 
expenses resulting from tlie attncliment of any 
property arc paid into Court, or 

(b) satisfaction of the decree is otlicrwise made through 
the Court or certified to the Court, or 

(c) the decree is set aside or reversed, 

the attachment sjiall be deemed to be ujthdrann, and, m the 
case of immoNablc property, the uithdruMal shall, if the judg- 
mentnlebtor so desires, be proclaimed at his expense, and a 
copy of the proclamation shall be affixed in the manner 
prescribed by the last preceding rule 
Alterations In the rule — 

1 Thewordi 1 r certified to the Court in cl (bj are new The effect of tliene 

words M to place satisfaction certified under r 2 of thi< Order on the same 
footing as saii«{nction made through the Court 

2 The Jatfer part il the rule oommenctng with the words tie nttarlimcnt 

«hall be deemed to be withdrawn etc.isnen 1. nder the c Id witi n on 
tiinrts orrftr wes ne«“s»arv for tlie withdrawal cf the attathmint No 
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M' IJl I C 5il 1 ’ll t I 
(f) Iralitimal \ CAnn I I lU»n> I'll 31J 
III 1 I II’ < SJ) A C 117 
(J) rrimAat v V«Ha (1— -fi) 10 Itoo* 504 


ratrnira V r nI on (1J31) 55 All I9» 
tSI> A A -1 


» hrt r^/i {lt>’3) 4fl Msit 'SR 
5U 3'l(:i)\5l IT sresi n !A,/>a<| 
<ie > / -r {IK 5) 7 L»li I_ J »1. SOI 
■*l I 3.1 (-S)A L.5-3 



774 


THE FIRST SCHEDULE 


O.M, 
xt. 55-57 


%\icli otdct » Ae present rule The atlaebment 3? to bt 

deemed to fce trtfAdrairn on the happening of any of the events specified in 
ch (a], (i} nnd (c| 

RfilatiOD Ol this nilB to S 73 “See notes to # 73, " Assets not available for 
laleaWe disfrfLution ’ 

* The attachment shall be deftined to be withdrawn — a ’ a property is attache! 
m execution of a dectT<i against him by B C, another jud^ent creditor 

of A applies for execution of bis decree, but no attachment is issued upon his applivii 
tion On the date fixed for the sale A pajs into Court the amount payable under Ss 
decree The next day C applies for safe of the proprrtv C ts not entitled to have the 
property sold because the efloct of the payonent into Court TVaa the withdrawal of the 
attachment under this role and there being no attachment under Ca detree no sale can 
ho ordered in execution of his decree (/ ) 


56. [ S. 27. ] ■^I'liere tho property attached is current 
. , coin or cvttTcncv notes, the Conit may. 

Order for p-ij-ment ot . , . i , / xt ^ 

coin ot ctmenei notei to auv tiHiB diiTing tiiG contmuance ot the 
attachment, direct that such com ot 
notes, or a part thereof sufficient to satisfy the decree, be 
paid o\cr to the party entitled under the decree to receive 
the same 


57, [New] "WTicre any property has been attached 
m execution of a decree but by reason 
^peirtminstioa ot atUfh decrec holder's default the Court 

IS unable to proceed further inth the 
application for execution, it shall cither dismiss the apphea 
tion or for any sufficient reason adjourn the proceedings to a 
future date Upon the dismissal of such application tlic 
attachment shall cease 


Object Ol ttie rule — The object of the rule is to pot a stop to the practice ° 
mating orders strii'ing oS proceedings or remoimg proceedings from the fiJr 
a form of order for which there vras no jasttGratton under any of the earlier Codes (?) 
and irbioh made it doubtful whether the attachment ceased or it still rontinued 
subject has already been di«cus«ed in the notes to a 64 Uncier the head Effect 
atciUng off execution proceedings or of lemoMog them from the fife 


By reason of the decree holder a delauU — The proviaiona of this '■»!« that 
the Rttachmtnt should tease ux«>n the •diaoviasa.l of the application for execution do no 
apply unless the di«nii'eaJ was on the prouud of * default on the part of the decree 
holder (A) The word default m not confined to default in appearance or in P''! 
rnent of process fees or m production of documents but includes failure to d^ ubat 
decree bolder la bound to do that is to proceed with hit application for execution 
Failure, therefoH to giye notice to the judgment dettor prior to the drawing «»P m ^ ^ 


I rWfl (iPla) oa Bon. 15" l"rc 
t .&• J/uii r'-fa ' Itiif AflAatlOOS) 
1 2'U fe c VomAji s else itl^swU 
> notp. to * 73 Older tie bMxt 
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proelajn'itioii rp<iHireil by r (>6 of fliw Ordor, n default witlim tlio iiictnini; of tliH 
rule (0 \\ here a 8.i!e 111 esccutioti of » decree is ect a«i'le for nnj rex'xiu otlup thin 

this default on the decree Bolder, tlie antecedent nttachment h n.M\e<l so 

as to support n «ceond appheition for execution of the decree by ^ile of the *1.11110 property 
and no fresh attacbnicnt, \a neccs..Arj (j ) 

Upon the atsmlssal of such application the attachment shall cease — 

The-e words are imperatiie A Court therefore his no power while dismissing an 
application for default on the pirt of the decree holder to direct by its orderthat the 
attachment shall continue Thus where an executing Court made an order tint “ the 
execution ci«o is accordniglj* dismissed, the properties will remain under aiUichmtnl," 
it waa held tbit tbo order being one disrtn'Mng the application fore^ecwtion, the attach 
iiient cea«cd bj Mrtue of tbe provisions of this rule notwithstanding the direction that 
the attachment should continue (L) In an Allahabad case, the order ran in these terms 
“Tbe execution case should /or tAe time beiny be iluniissed but the attichmcnt shill 
remain in force ’’ The Court hcldtliatit was in effect an order adjournin;; the proceedings 
and was therefore valid (f) In a liter AlUbibid ca!>e the executing Court struck off 
tbe flic an application of its own motion and witboutanj default nn the part of the decree 
holder. It was held tbit thero was no dismissal of the application wjthm themcaning 
of this rule and that the attachment had not cea«ed (m) Tlie«e riuestions derive import- 
ance from the fact that an alienation of property after the attachment has cea>cd is not 
within the prohibition contained in 9 64. 

Attachment before Judgment— A Full Bench of the High Court of Madras 
has held that lha words " propetij attached inerecution 0/ o decree” applj to property 
attached before judgment So when an execution appluation for the sale of property 
attached before judgment was dismuscd for default, the attachment tlniugh it was mado 
before judgment, ceases (n) A sues Ji and obtains an order for attachment before 
judgment A then obtains a decree m tbe amt against li Tiiereifter A applies for 
execution of the decree, but the application is dismissed for default of prosecution The 
dismissal d the application puts an end to Iho attachment before judgment Tins is 
(hrectlj opposed t<i the decKions of the High Couriaof Mlahabid (0) and Calcutta (p), 
where it was held thxt the words “attached m execution of a decree ’ do not include 
nn attachment before judgment The High Court of Cambay has followed the Madras 
deci ion (9) 

Ini'csiigalion of clnvnsand objections 

58 . [S. 27S.] ( 1 ) Whcic any claim n preferred to, or 
nuy objection is made to the attach- 
1111 1 ob| rtlons to aCtJCli' iiicnt of, anyproperty attached in execution 
muit oi, atucii d rrojMt) ^ (Iccrcc Oil the ground that such property 
IS not liable to such attachment, the Court 

(m) Aim) V rajAunnlh 113^0 IS All CSS ,J7 
1 C log (i>l) A A 731 oa»lP 
> iaJra (1330) 33 lb tn L 1 . Ill 
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THE FIRST SCHEDULE 


X2l,r.58 s}i3)l proceed to imcstigate the claim or objection -with the 
like po^\er as regards the examination of the claimant or objec 
tor, and in all other respects, as if he was a partj' to the 
suit 


ProMded that no sneb investigation shall be made where 
the Court considers that the claim or objection was designcdlj 
or imnecessarily delayed 


(2) Where the property to which the claim or objection 
“PP''“ advertised for sale, the 

Court ordenng the sale may postpone 
it pending the investigation of the claim or objection 

Rules 58 to 63 — The c nile^ deal wall jQTe^tig tion of elaitns preferred to 
propertj attached m evcution o! a tlccree ami of objecUons to the altuchment of such 
propertj 

Scope of the rule —Objections to attachment raised b> a to the su t in 
^hich the decree \indcr execution was passed or Ins rtpraenf/ttne fall ^nthm the scope 
ofe 47 Objections to attachment raised b> a 1/ inf jjnrfy come under the present rule 

Thu distinction Is impotiant in tuo xra>9 — 


1 W I ere an objectioa to attachment is made by a party to the suit or hu rep« 
eciifnfiie the objector should proceed l>/ an npynrofjon tinker s 47 a ttp^ToU ttt ^ M 
ll e purpose ts fxirred Rut where an objection to attachment is made by a (Ainf parfi/ 
the oljector may either proceed by an application under this rule or be maj ^ “5 ^ 
regular suit to establish his olqection failure to proceed by an apphcetion under tn s 
rule is no bar to a separate * itt The object of this rule is to give n claimant a speedy 
and summary remedy but tl e role does not deprive him of bis remedy by ei it 
summary remedy given bj this rule u aUernatlvo to the remedy by way ol amt (0 See 
notes to 8 47 Objections to attachment or sale by third parties and notes to r 63 
below Payment by ciaimant under protest 

2 An order made under s 47 allowing or di>alla'ving an objection to attad n ent 

r • t, „ Ur rr CU 61 C-t 

le (») aneftfe 
estabi *b tl e 

right which he claims to tl e property in dispute (r 61) bueii suit must be brougl t 
with n one jear from the date ol tie order [Limitation Act art llj (1) but su ject 
to such suit the order ii com 1 1 ivo(«) seer C3 


The following illustration si owe the operatlofi of tr 5^ O’* In cxtewtion c/a decree 
obfaincil bj A against 3 certain property alleged to belong to B is attached R the 
propcrlj attached is claimed by C C maj bring a regular suit for a deck ration that t le 
property attached belongs to Inn an I fur romoiai of the attachment Or if ledc^iresto 
ftind 1 iniself of the speedy nmeds prosidedby this nlc le maj pre ent an ojpl ro <i 
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to the Court executing tlic decree claiming that the property l>eIong? to hini onil praying 
for the remoral of the ottnehment If C a claim la alJoncd (r r>r)), A may bring a suit 
under r 63 for a declaration that the property belongs to B and is tbereforo liable tc 
attachment And if C s claim is disalloanl (r 61), he may bring a suit for ~ declaration 
that the property attached belorig* to Aini, and la therr/ore not liable to attachment 
If no such suit IS brought uithin one year from the date of the order under r COorGl, 
the order vail he conelusire 

Objections to attachment, though made by a parly to a suit or his 
come mthm the scope of this rule if property attached is licld by the objector on bchalj 
of a fhinl pirfyas a trustee, guardian, or in any other jfi'/'wry capacity. See notes 
to 8 47 under the heads “ Parties to the suit”, p. 172 aboic and " Objection by party 
or hisreprC'Cntatire that propcrtyattachedianotliaUe to attachment " 

“On the groond that sucb property Is not liable to attachment ’’—The 

Allahabad High Court has held that these words refer to the case only of an objectior 
made to attachment, and not to the case of a claim preferred to the projicrty attached 
Therefore any claim, such as that of a mortgagee, srhich would be inconsistent with thi 
continuance of an unqualiGcd attachment, is liable to adjudication by the Court (f) 

Where objection to attachment Is raised after sale —The Rangoon Higl 
Court has held th't an applicntion for rcmoTal of attachment under this rule must fc" 
made before the tale even though the sale has not been confirmed (ic) The Madrai 
Hiyh Court differa and holds that an application is compefent s/icr the property ha 
been sold and before the decree is satisfied by full payment of the price (r) 

MortgagO decree —Tins rule does not apply where the property in dispute ii 
directed to be soW under a tnoriynye decree The reason is that the property directed t< 
be told under a mortgage decree does not require to be nltachfil 1 y way of e\ecufion (y 
and the benefit of the summary procedure nlTorded by the present rule is limited t( 
claims and objections arising in respect of an aUethmtnl A obtains a decree against 1 
for sale of certain property mortgaged to him, and applied in execution for the salt 
thereof If the property is claimed by C, lie mun proceed by a suit for a declaratioi 
that the property belongs to him. and not by an application under this rule (*) 

Whether rules 58 to 63 apply If the property attached Is a debt,— A obtains t 


against him (a) Rut if no adier^ order is made on the application he will not be barrel 
from shewing in subsequent proccedingsthat the debt was smaller (h) or that no debt u a 
due (e) In an earlier Rombay case, the opinion was expre'sed that the jirocedun 
laid down in the sections of the Code of Ih‘*2 corresponding to rr 53 to C3 did not applj 
to a debt attached in execution of the decree, the reason given being that a dttf was no 
property capable of pwrcAtton w ithm the meaning <jf rr CO and Gl, and that if C allcgf < 
that no debt was due, {he proper cour»e was for the Court to satufs itself as to It 


(r) 

(«■) 

(r) 

(»> 


(i) 
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O. 21, e-^istence (r CO), and li it nai sathfieil that no debt existed, it should abstain from pro- 
ttf 58, 59 cccding to sell the debt (rf) Hot thu view has *ineo been di«sented from, and it has 
been held that the words “possessed of * in rf CO andCl are not reslnetM toob;ect3 
Capable ol phyncnl possesion, but, apply fclw to objects capable of consiruciite 
Bion.sncli as a debt Jloreover, the wonl “ propert j” m tlm present rule is wide enoiign 
to include a debt As ton gamichee’snghtto set>off,seenofes tor 46above 

S 170, Bengal Tenancy Act, excladec rule 58 —Section 170 of the Bengal 
Tenancy \ct, bars clams under rule 53 in all eases If a tenure is attached in execution 
of a rent decree it is not open to a third party to make a claim under this rule that the 
tenure belongs not to the judgment debtor but to him ^e) 

Appeal — N’o appeal lies under tbeCodc from an order made in a claim case where 
the clamant IS not the reprpsentatiTe of the judgment debtor (/) I*ee notes to b 47 
‘ Objections to attachment or sale by parties or their representntlvcs,’’ and “ Objections 
to attachment hy third parties *’] A landlord in execution of a decree in a rent suit 
attached the surplus «alc proceeds of the sale of the tenure in execution of his decree in 
a previous rent suit A claim was then preletred by a mortgagee of the tenure The 
Court held that as the mortgagee was not a representative of judgment debtor 
no appeal lay from the order afiomng h»» clam ( 0 ) ft has been held by the J&gh Court 
of Madras, that an appeal lies from sucbanordnundercl 15 of the Letters Tatent, and 
that arhere such an appeal is preferred tho petind of Ivuntatioii for the suit contemplated 
by t 63 below is to be calculated from the dalo of the order made on appeal [M The 
ILgh Court of Rangoon has held that there w no appeal from an order under this rule 
under the Letters Ratent fi) The Calcutta High Osurt has held that whether the order 
u a judgment or oot t 03 prcventsaoappeal undertbe Letters Patent (/) 


59, [S. 279.] The claimant or objector must adduce 
evidence to show that at the date oJ the 
bj^cwmsnt^'* adduced attachment he had some interest in, or was 
possessed of, the property attached. 

Some Interest ’ — -These words mean ” such interest as would make th^ 
possession of the judgment debtor possession not on hia owm account, but on account o. 
or in trust lor the claimant (I) 

“Or was possessed of ” — Th<r«> words mean ‘ was possessed of for himself, 
and not as trustee for the judgment debtor ” See the next rule and the notes tliereto 


Limits of ingQlry onaer roles 59 to M —In Snrtjfinn Lei V Am/ulo ^ 
?'>rri?iad (}), tlicjr Lordships of the Rnvy Gouacil eaid ‘ the Code does not ptesctib® 
the extent to avhicli the Investlgalioti ahould go , and though in some cases it ma? be 
very proper that there should be as fuH an investigation as if a suit were instituted f <r 
the very purpose of trMUg the question in other cases it may also bo the most prinleot 
and proper course to deliier an opinion on auch facts as are before the Court at the 
time, leaving the aggrieved party to bnug the amt which the law ollowsto him” [seer C3J 
Rules 50 to 62 provide for a summary investigation into i>ossrssiQ» as distinct fr*’® ^ 
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thorough trial of uUitnile right It is impissiblc to separafo altogether the ejucstioii of ( 
possession and of title Thus if the judgment debtor sum in po'isession, Iio may hal'd 
been in possession as agent or trustee for another [rr (5(1 01] and this has to be inquired 
into To tliat estent the tit la maj be part of the inquiry in a claim case, but no ultimate 
questions of trust are intended to be thrashed out (m) In execution of a ilecne obtained 
by A against B three pieces of (3o\ernnient aecunties are attached The securities 
stand in the name of C C applies for rtmosal of the attachment under r 58, alleging 
that tho securities belong to him and they are held by him on his own account A alleges 
that tho securities are held by C henami for B It is not open to the Court under theso 
circumstances to inquire whether C, in whose name the securities stand is merely a 
6<n<jmi(/nr for R The property must therefore be released from attachment («), and the 
question whether C is merely a benamidarn a question ofiilU , which should bo the subject 
of a suit under r 63 Similarly if the I*ropcrty attached is claimed by a person as a 
Mutawali under a deed of wakf, and it is proved that he has been in possession as 3Iuta 
wall for upwards of 20 yxars, the properly must be released from attachment The 
Cburt has no jiower under the^e rules to decide whether the deed of wakf Is valid (o) 

The words “ possession of the judgment debtor or of some person in trust for him ’ m 
rr GO and 61 refer to cases in which the possession of a claimant as a trustee is of such 
a character as to be really the possession of the judgment debtor, and not to cases in 
which very intricate questions of law may arise as to whether or not valid trusts may 
result in particular instances (p) If, instead of determining the question of possession, 
the Court determiors the question of title, and disposes of the application on the question 
of title, the order is open to revision under sec Hoof the Chde (g) Similarly where a 
Court ought to inquire intothe question whether the possession of the judgment debtor 
was on his owm account or on account of some other person but it refuses to do so the 
order is open to resision The word conclusive m r 63 means non apjicalable, it 
does not mean not capable of revision (r) XMieo the 0>urt omitted to notice that the 
sale deed under which the claimant professed to be in pos<es5ioD was invalid for want 
of registratuo the order allowing the claim was reversed in revision (s) 

Partition after attachment — If an undivided share of a coparcener in tho whole 
property is attached and that share is converted by partition into a defined portion 
held in severalty, the attachment operates on that portion only and tho other 
coparceners are entitled to have their shares released from attachment (t) 


60. [s. 280.] AVhere upon the said investigation the 
Court IS satisfied that for the reason stated 
m the claim or objection such property was 
not, Txhen attached, in the possession of 
the judgmetit -debtor or ol some person in trust ior bim, or 
m tbc occupancy of a tenant or other person pa}ing rent to 
him, or that, being in tbc possession of the judgment-debtor 
at such time, itxvasso in his possession, not on his oxvTiaccoiint 
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0.21, r. 60 or as liis own property, but on. account of or in trust for sorae 
other person, or partly on his own account and partly on 
account of some other person, the Court shall make an order 
* releasing tlic property, wholly or to such extent as it thinks 
fit, from attachment. 

Limits 0 l inquiry under rules 59 61.~Sec notes to r 50 above under tbe same 


Property In possession of sorae person not In trust lor Judgment 

debtor — A obtained a dmee against D as the heir and legal repre«entatne of his 
decea«;ed father, and in execution of the decree attaclied certain money in the hands 
of C due to the estate of the deceased Prior to the date of the decree an order had 
been made by the High Cunrt under secs 17 and I S of the Administrator General s Act 
2 of 1874 [now Act 3 of 1913, 8s 10 and 11], authorising the Administrator General to 

colhet ffte msela of the deceiued It was held on tlie application of the Administrator 

General that the attachment should be removed As the order under the Adnunistra 
tor General 8 Act autfiori'«d the Administrator General to realise the debt from G as 
part of the assets of tbe deceased, tbe amount in t)>e bands of C could not be said to 
be property in the possession of a third person m trust for the ^uJymenf-defcfor B (u) 
See notes to t C2 below 


Property in possession ot a Jndgmeni debtor not on bJs own account 
but on account ol or In trust tor some other persons— Such ptoperty, d 

attached sliould be released from attachment under this rule A consigned goods 
bj railway to B, and B had made specific advances against them, and the goods on 
arrival at the railway station were attached jn execution of a decree against A, »t was 
held that tbe goods though in llie hands of the Railway Compnn) were in the possession 
of A, but ‘ on account of or in trust lor’ B, and should therefore he rcleawd from 
attachment an Be application (t) 

Partly on his own account — If the judgment debtor is onlj entitled to a shire 
in the property attached, and it is attached by seizure under r 43 it roust be releswd 
under this rule and the decree holder may then proceed under r 47 (it) 


Effect of order of release — An order made under this rule releasing the propertj 

attached from attachment is only provisional and liable to be set aside bj a 
suit (r 63) •* It is not conilusive , a suit mav be brought to clai® the projertVi 

notnitlistanding the order’ (x) It has not the eBect therefore of putting an end to an 
attachment duj) made, so as to leave the cf-iunant free to deal vMth tlie property «s 'f* 
likes In the cs«e of movable property in the posxession of the judgment debtorwhlch is 
attached by seizure under r 43 the release fn>m seuuro determines the attachment an 
a fresh seizure isneccssarj (y) Butinthe case of immovable propertj if a s'ld is hrougsi 
b> the decree holder to establish his right to attach the property and the decree is in his 
f av OUT, it lias the effect of setting aside the order of release and of maintaining the attac i- 
ment oriinnallv made Tbe result is that any private trandtr of the propcct) bj f 
claimant, though made <ifier an order under this rule rolcaoing the propertj fwm * 
ment, will be void under sec M, if the right to aUach is subsctjui ntlj patal li^hed bj sm 
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under r C3 (*) In execution ol a decree obtained by A against B certain property 
standing in the name of C (/? a son) la attached C objects to the attaclunont and the yj 
property is released from attachment under this rule C afterwards mortgages the 
property to J/ A then sues B and C for a declaration that B, and not C is the real 
omier of the propertj, and a decree is passed in his favour The property is then re 
attached and sold in execution of A e decree, and purchased by P The mortgage to 1/ 

IS a transfer contrarj to the attachment tntbin the meaning of sec C4 and P takes the 
property free from the mortgage The second attachment in such a case relates back 
to the date of the first attachment Similarly any pa 5 'inent made by a debtor to his 
creditor, though after the attachment on the debt has been rsised cannot prevail over the 
attaching decree holder who erenloally aueceeds in a suit brought by him under 
rule 63 (o) If pending confirmation of a sale the property has been released from attach 
raent, the sale may be confirmed after the decree holderfinallysucceedsin bis suit under 
rule 63 (6) In the case, however, of an attachment before judgment it is obligatory 
upon theCourttowithdraw such attachment upon the dumusal of the suit [0 3S r 9] 
and the reversal of the judgment of dismissal on appeal docs not operate to revive 
the attachment whieh has been withdrawn (c) 

Appeal — See notes to r 58 above, ‘ Appeal 

BevlslOO — See notes to r 69 above Limits of inquiry under rules 59 to 61 


Where the Coiirt is satisfied that the pro 
petty was, at the time it was attached, m 
the possession of the judgment debtor as 
lus own propert} and not on account of any 
other person, or was in the possession of some other person m 
trust for hjm, or m the occupancy of a tenant or other person 
pa}ing rent to him, the Court shall disallow the claim 

Limits of InqQtry ander rr 59 to 61 — See notes to r 50 above under the same 

head 

Effect of 0rd€r under this rolo — An order m favour of a decree holder made 
under tilts rule does not enure for the benefit of < ther decree holders «lo are not 
parties to the proeeedmgs {</) 

DlsallOWaDCe of Clftltn — Anordcr dmllomng a claim under tl is rule is not 
a nullitj and cannot be eaid to have been made without jurisdiction merelj because 
tl e Court erroneousl} omits to decide the question of poawii u but disallows the claim 
on fome other ground ^uchanorder therefore is conclusive unless a suit is filed by the 
claimant as proi ided bj r 63 of this Order («) 


61. [S. 281.] 

D latlonDM ot eUim to 
property attached 


Appeal — See notes to r &S above Appeal 


Revision —See notes to r 69 above Limits of inquirj under rules 69 to 01 
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0*21, r. 62 62. [S. 282.] Ti^Tiere the Court is satisfied that the 

Conuotiauc cl attach P^opertj IS subjccfc to a mortgage or charge 
“?• favour of somo person not in posses- 
sion, and thinks fit to continue the attach- 
ment, it may do so, subject to such mortgage or charge. 

Scope of the rule — rale 13 an eoablmg rule, cmpowenng the Court to male 
on order continuing th^ attacbmrat subject to a mortgage if the Court la satisfied that 
the property attached la subject to a mortgage m favour of some person not in poijcwKW 
If the mortgage la proved the Court should make an order contmumg the attachment 
subject to the mortgage It should not direct the property to be sold with notice of the 
mortgage Such an order can be made under rule 66 but is outside the scope of this 
rule (/} In a Rangoon case (g) the Court, however, took quite the opposite view It 
held that there was a connectloa between rutea 62 end 66 and that unless a mortgage was 
proved under rule 62 itshouldnol be notified under rule 66 and that an incumbrance vihich 
was merely alleged to exist should not be notified The Lahore High Court, however, 
has said that the object of notifying an incumbrance is to warn the purchaser that be 
IS buying the property subject to the claim which may be put forward against the property, 
but it does not mean that the incumbrance, charge or any other claim has been estab 
liahed (h) See also rule 60 (e) The decisions are conflicting as to whether an onJef 
which refuses to recognize a mortage or a charge and directs the contmnance of an 
attachment /ree from such mortgage or charge is to be referred to rule C6 or to this ru/e 
The Bombay High Court and an old Allahabad case refer it to rule 66 (») But the SIsdras 
High Court and a recent Allahabad case decide that role 5S applies (j) The latter new 
cuts down the mortgagee’s tune for sumg to one year , see s 63 But the Lahore High 
Court which alsoappliesr 53 has observed thataperson whochoosesto take advantage 
of a summary ptocednre must suffer ita disadvantages as well as enjoy its benefits (i) 


“Subject to a mortgage ’’—The Code clearly makes a distmction between the 
case m which property is expressly sold subject to a mortgage and the ca«e in whiC" 
notice of sn alleged mortgage is given m the proclamation of sale The former Is pro 
vided for by the present rule ond the latter by r 66 below In the former case the Court, 
after being satined of the existence of the mortgage sella only the judgment -debtor's equity 
of redemption, that is to say, the purchaser buys the property autject lo the morfjujr 
In the latter case he buys the property with notice of the mortgage and evijerl to raw 
rist o» the notice wiijht , the executing Court doei not decide whether the mortgoge 

subsists or not Such bemgthecase.ifthereisinreahty a subsisting mortgage, then the 
purcba«et has to redeem it If, on the other hand, the mortgage specified in the pro 
clamationof sale turns out in vabd, the purchaser acquires the property free from babiJ'^y 
for the mortgage The point to be noted la that mere notice of an alteged mortg^S^ 
in the proclamation of sale dors not pieclude the purchaser from qurstionmg the vshady 
of the mortgage (1) So when the plaintiff purchased a house at a Court sale and arigh 
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of residoncc of ^wo ladica was notified, be vas not estopped from suing to evict them on 0 
the ground that they m fact had no such right (m) And it is also to he noted that if the jy, 
mortgage specified in the proclamation proves to be invalid, the judgment^ehtor is not 
entitled to claim from the purchaser theamount alleged to have been duo on the 
mortgage (n) 

“ Mortgage In favoor of some person not in possession.”— It has been held 
by the High Court of Bombay that where a mortgagee is in possession of the mortgaged 
property at the time of attachment, he can claim to have the attachment removed under 
r. 60, the reason given being that a mortgagee cannot bo said to he m possession asa 
trustee for the judgment-debtor (o) The High Court of Patna has taken the contrary 
view(p). See notes tor, 41 above. See also a 73 (t) 

Attacbment of property agreed to be sold — ^An agreement for a sale of immovable 
property does not create any Interest m or charge on the property, even If earnest 
money has been paid The property may therefore be attached after the agreement, 
and a sale thereof in execution will pass a goed title to the auction purchaeer (q) But 
itis otherwise where the purchase money has been paid and po«se<sion delivered, for 
the purchaser is m that ease entitled to a charge on the property (r) 

63. [S* 283.] Where a claim or an ohjeotion is pre- 
givin oititoesub- ^firred, the party against whom an order 

mb n|bt* to 'attached IS made may institute a suit to establish 

the right wluch he claims to the property 
m dispute, but, subject to the result of such suit, if any, the 
order shall be conclusive. 

Alteration In the role— s 283 of the code of 1862 ran as follows The 
party against whom an order under sections 280, 28] or 282 (now rr CO, Cl or 02] is 
passed may institute a suit to establi«h the right which he claims/' etc The present 
rule, on the other hand, says that ‘where a claim or an objection is preferred, the partp 
against whom an order is made may institute a suit to establish the right which he claims, 
etc." The spceifio reference to the previous sections or rules has been omitted A cor 
responding change has also hcen made in the Limitation Act, 1008, Bch I, art. 1 1 Bee 
notes below, " Order against party to a claim or objection " 

Parties to suits under this rule— This mle provides that unless the partv 
against whom an order is made institutes a suit to establish the right which he claims 
to the property m dispute (within the pened of a year from the date of the order as 
provided by art 11 of the Limitation Act, 1908], the order made against him shaU bo 
conclusive (a) Now the party against whom an order may be made may be the decree, 
holder (r CO), or the claimant including an incumbrancer (r Cl), or even the judgment- 
debtor The result, therefore, is as follows 

1 Thedrcrre Aofdrragainst whomanorderutnadeunderr COmaysuetbesucceasfnl 
claimant for a declaration of his right to attach and sell the property released from 
attacbment (I) To such a suit the judgment debtor is not a necessary party (u) 
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0. 21, r. 63 2 Tbo clamant whose elana has been dnaMowed under r Glmay lue the decree 

bolder to eatablisb his right to the property attached (t) To such a su t the judgment 
debtor is a necessary party (») And since the right conferred by this rule » not a 
personal one confined to the originai claimant, a pvTChaser of the interest of the ongwal 
claimant can also bring a declaratory snit under this rule (z) 

3 A attaches a house m execution of a decree against R The property is claimed 
by C The Court allow s C’e claim, and the property U released from attachment This 
is an order against A^ the decree bolder (r CO) Docs it also amount to an order against 
thojurfgment-dellor f In other words, can it be said by reason of the fact that Ca clamt 
to the property la allowed that the order operates also against B, the judgment -debtor f 
Assuming that the order does operate against B, it can only do so if B is deemed to be a 
party against whom an order Is made *' within the meaning of this rule If so, B 
must bring a declaratory suit against C. withm a year from the date of the order, other 
wise the order against him would be conclnsire But it has been held that a judgment 
debtor who is not tn/aet a parly to the claim proceedings does no* m the eye of the hw 
become such by reason solely of his being the judgment -debtor Unless therefore b« is 
a party in/oci, the order is not binding upon him, and he may institute a suit even after 
the lapse of one jeat from the date of the order provided he does so within theordinirv 
period of limitation applicable to the suit, to establish his title to, and recover posses 
Sion of, the property from the claimant (C] (y) But if he w as a patty in fact, the order 
would be binding on him unless he brought the suit within the period of one year 

Allenatloa by claimant aftftr order In bis favoar.— A purchaser of property 
from a claimant, after an order has been passed m the claimant’s favour removing lha 
attachment on the property, but before the mstitutioh of a suit by the decree holder 
against the claimant under this rule, is an alienee peijdrnte lite, and is not therefore a 
necessary party to the suit The alienee, however, takes the property subject to fhejw 
visions of a 62 of the Transfer of Property Act (r) in execution of a decree obtained 
by A against J5 certain property alleged to belong to B is attached C clauas the pro 
petty C B claim is alfowed, sndtbe attschuent is reiooved C then sells the properly 
to U A then sues B and C fora declaration that at the date of attachment thepwr^tty 
belonged to B and that he was entitled loattach it J> >s not a nece8«aty party to the suJt 
But the alienation by C to U will be affected by the doctrmcoflis pendent as laid down 
m B 62 of the Transfer of Projpetty Act, 1882 


Period Of llmltatloa lor suit under this rule— The penod of 
for a suit under this rule is one year from the date of the order [Limitation Act, lOOS, 

Sch I, art ll) In 5ordftar» iol v A»n6it« FerwSnd (a), the Judicial Committee saw 

It [that is, the order] is not conclusive, a suit may b* brought to claim Hie property 
notwithstanding the order, but then the law of limitation says that the 
must be prompt m brmgme his suit The policy of the Act evidently is to secure t e 
speedy settlement of questions of title raised at execution sales and for that reason a yesf 
IS fisedas thetime within which thesortmustbe brought ’ Iftheclaimantw unsuccess/u 
the penod of limitation for his suit is curtailed but as to this the Lahore High Courthas 
said that a person who chooses t© tabe advantage of a summary procedure must sufler 
its disadvantages as well as cnj<^ its benefits (fc) ^^here an appeal is preferretl from 


Xareyanrae v fdit’r’wftnii (1880) 4 DoRi 
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the order, tlic period of one vear to be ealcuUtcd from the date of the appellate order (c) ( 
But although the period of limitation runs from the date of the order art 11 of the 
Limitation Act does not apply unless the attachment has actually been effected 
in pursuance of the onler (<f) 

Suit may tie a step In aid of execution. — A m cTecutionof a money decree against 
R attached immovable property C objected that the propertj belonged to him and the 
propertynaa released from attachment A filed fl auit under this rule to establish his 
right to attach A’s suit was dismissed It uas held that A’a plaint in the suit under 
rule C3 was a step in aid of execution of his money decree against B (c) 

Suit not necessary U the property Is released from attachment within 

the period of limitation — 'Where after an order disallowing a claimant’s claim and 


attachment on pajment hy the judgment debtor to be decree holder of the amount of 
the decree ( 9 ), it is not incumbent upon the claimant to institute a suit under this rule 
or to prosecute the suit if he has already brought one, and he n ill not he afiected by any 
of the consequences uhich result from a failure to institute a suit under this rule In 
Mfcution of a decree obtained by A against B certain property alleged to belong to B js 
attached C claims the property as hi$ own, but the claim is disalloned Uitliin one 
year from the date of the order vl’s application for execution is dumis<ed under r 27 
above C is not bound to bring a suit under Ibis rule and if A makes a fresh eppliea 
tion for execution and the property is again attached C may again take as objection td 
the attachment (A) 

Scope Of suit under this rule Consequential relief —Tins niie prowdes 

that a party against ahom the order referred to in this rule is made may institute a suit 
*‘tocstabli 4 lihisnght to the property in dispute The uords to establish Ins right 
to the property are it has been held uideenough to coser a suit not only for a decia 
ration but a suit for a declaration and consequential relief (t) Thus a plaintifi may 
under this rule sue to establish hts right to the goods attached, and for damages in respect 
of the wrongful attachment Where the goods have already been sold he may sue 
for the value of the goods {j) He may also claim the full salue of the goods where the 
goods base depreciated owing to a fall m the market between the date of attachment 
and the date of sale (i) But heis not bound to claim any con«equentiaI relief (I) 
If be sues for a declaration of his title and obtains a decree he is entitled to bring a suit 
for possession against the auction purchaser Such a suit is not barred by the proM 
sions of 0 2 , r 2 abose(H 0 


A suit under this rule is not limited by anv special standard of csMence or of law 
Tlieefdimnnimay if necessary, thrash out his title in the fullest and most ultimate sense 

(c) resN^/MiT IcRlnlacuC^ ra(1915) 39)I>J 
11W8 -S J C 307 

(i) l/vlArn CActli > /Wrr Of>pa (19 4) U I A (A) • • 
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0. 21, t. 63 But if the title which he claims ts not the ultimate full title to the property, then, ol 
course, he must be content to assert whatever the title claimed may be So, top, the 
decree AoWer may mate out hia debtor’s title exactly as if it were a suit foe posaessioc 
by the debtor (ji) ] 

"Subject to the result of such suit, the order shall be conclusive"— 

This means that unless (he amt is brought as provided by this rule, the party against 
whom the order is made cannot assert, either as plaintlQ or as defendant in any other 
suit or as a pattj to any other proceeding, the right denied to him by the order (o) A 
obtains a decree against B, and in execution of the decree attaches certain property 
alleged to belong to B C claims that he is in possession of the property under a sale 
from B of a date prior to the attachment, and applies that the property be relessed 
from attachment The executing Court finds that 0 was in possession at the date of the 
attachment, but that the sale to hun was fiititions and disallows C s claim h'o suit 
IS brought by C within the period of ayear to establish his right to the property The 
property is then sold m execution, and purchased by P. P then sues C for possession 
C 13 precluded m this suitfrom again asserting his right as purchaser from B No suit 
having been brought by bun withm the period of limitation, the order disallowing bi* 
claim became eantluntt against hun under this rule Similarly if A in erecution ol 
a decree against B attaches a debt alleged to be due by C to B, and C objects to the 
attachment on the ground that no each debt is due, and C’b objection is over ruled, 
but C brings no suit under this rule, ho will bo precluded la a suit against him by the 
exectuion purcAoser of the debt from contending that no debt was due by hm to B (p) 
The result would be the same even if 0 had brought a suit against A and B to establish 
his tight to the debt, and the suit bad been dismissed The result of failure to file (he 
suit as also of the dismissal of the amt if one is filed, is that the order becomes 
conclusive not only as regards the parties to the order or the suit, but also as i^ards 
the auction purchaser In either case C cannot assert bis claim in a substantive suit 
against the auction purchaser, nor can he act it up by way of defence to a suit against 
him by the auction purchaser (g) 

The order Is concloslve as against the party against whom It is made — 

A obtams a decree against B, and attaches B s property m execution of his 
decree C claiming to be a mortgagee of the property puts in a claim under r 53 
contends that the mortgage is not valid, but his contention is disallowed No suit is 
instituted by as requiied fay the present rule, and the order becomes conclusive against 
him The property is then sold subject to C s mortgage, and it is purchased by A 
Subsequently C sues A (purebaser) and B (mortgagor} to recover the mortgage debt 
by sale of the mortgaged property B, not being a party to the claim proceedings, 
may contend in C s suit that the mortgage la not valid, but A cannot, for the order 
became conclusive against him The fact that B, the iodgmeat-debtor, can impeach 
the validity of the mortgage, and that the property purchased by A is the property 
which belonged to B docs not entitle A to be placed m B s position so as to giro biat 
the eame r^ht to attach the mortgage as B has (r) See notes above, ‘Fatties to etiits 
nnder this rule, ’ para 3 


Property In respect of which order la conclusive —An order m a claim case 
la conclusive only as regards the pacficuLir property in dispute («) 

/B> Aalmuxnffia v JlafSoroMn (l»’« 57 225 ,, , , .«9 

519 83 1.C 233 (S«A ^ O') • ‘ 

ro4> irfrt V FtMlh (Wl*) 35 Bom W 

85 81 C 619 _ - * 
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Order “ against ” party to a claim or objection 

1. An order made on an application nlnchdocs not come wUlim the scope of r. 68 
IS not an order to Tvhich the present role applies (f) 

2 Order dumtsstng a efaini/or dtJaaU . — Section 283 of the Code of 1882 ran os 
follows : “ The party against whom an order tinder sections 280, 281, or 282 is passed 
may institute a suit,” etc. It v as accordingly held in some ca«es that the order referred 
to in sec. 283 must he one madao/Ier tntuttgatim of the claim a* contemplated hy 
eeetiems 2S0, 281 and 2S2, and that an order dismissing a claim for default and u.ithoul 
tnt'Mhjniion did not come under that section Accordingly it was held that an order 
dismissing a claim (or default did not beconio “ conclusiTe" against the party against 
whom It was made so as to preclude h«n from instituting a suit more than one year after 
the date of the order, provided the suit was within the ordinary period of limitation (“) 
The language of the present rule is more comprehensive than the language of sec. 283. 
This rule makes no reference to the previous rules, namely, rules CO, 61 and 62, and 
a corre«pandiDg change has also been made in art. 11 of the Limitation Act The 
result 13 that the rule applies to every order made against a party to a claim preferred 
or an objection made under r. 63, even if the order was made for default and without 
ini'Mligalion (e) But this does not taVe away the right of the party to apply to have 
the order of dismissal for default set aside (tc). 

3 Order refusing to xmesiigate a claim on the ground of dday— When a claim or 
objection is preferred under r. 5S, and the Court rejects it under the proviso to that 
rule on the ground that it was designedly or unnecessarily delayed, the order is one made 

against ” the claimant or objector within the meaning of this rule (7) 

■1. An order on a claim petition stating that as the petition was filed late the claim 

V . > e j * *v V jj . <r . . > ‘ Such an order Is 

( . But an order In 


. by this Court , 

petition dismissed,” hss been held not to he an order ‘ against ” the claimant (:} Siiai< 
larly where amortgagee applied that the sale proceeds should 1* kept in Court to satisfy 
his mortgage, but the application wu dismissed on the ground that the sale had already 
taken place and the Court had no jurisdiction to hear the application, it was held that 
there was no order *‘ against” the mortgagee (a). Where A preferred a claim to the pro- 
perty attached on the ground that be was entitled to a share m the property, and the 
Court made an order in these term*, namely, ” Whatever right the judgment debtor has 
will pass by the sate , the claim does not reciuirc any fuitlwr investigation , the claim 
put forward will bo noted in the sale proclamation," U was held that it was not an order 
against ” the claimant (6) 
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3.21, r.63 But if the title which be clauns is not the ultimate full title to the property, then, of 
course, he must be content to assert whatever the title claimed may be So too the 
decree holder may mal e out hia debtor s title exactly as if it were a suit for possession 
by the debtor (n) [ 


Subject to the result of sach anit the order shall be conclusive — 

This means that unless the suit is brouj'bt as provided by tijg rule the party against 
whom the order is made cannot assert, either as plaintifi or as defendant in any other 
suit or as a partv to any other proceeding the right denied to him by the order (o) A 
obtains a decree against J3, and In execution of the decree attaches certain property 
alleged to belong to B C claims that he is m possession of the property under a sale 
from if of a date prior to the attachment, and apphes that the property he released 
from attachment The executing Court finds that C was m possession at the date of the 
attachment, but that the sale to him was fictitious and disallows C s claim ho suit 
18 brought by C within the period of a year to establish his right to the property The 
property is then sold in execution, and purchased by B P then sues C for possession 
C la precluded in r n smt 

haring been brou^ owing his 

claim became eon cution of 

a decree against B attaches a debt alleged to bo due by C7 to B end C object* to the 
attachment on the ground that no each debt la due and C s objection is over ruled 
but C brmga no suit under this rule he will be precluded fn a suit against hfm by the 
esectuios purehaeer of the debt from contending that no debt was due by him to -B (p) 
The result would be the same eien if C bad brought a auit agamst A and B to establish 
his nght to the debt and the suit had been dismissed The result of failure to file the 
suit as also of the dismissal of the salt if one is filed is that the order becomes 
concluaire not only as regards the patties to the order or the suit, but abo as regards 
the anction purchaser In either case C cannot assert his claim in a aubstantire nut 
agamst the auction purchaser, nor can be set it up by way of defence to a suit against 
bun by the auction purchaser (g) 

The order Is conclusive as against the party against whom It Is made — 

A obtains a decree against B, and attaches Be property m execution of hi* 

laim under r 53 4 
allowed ho suit i* 
es conclusive agamst 
is purchased by A 

Subsequently 0 sues A (purchaser) aod B (mortgagor) to recover the mortgage debt 
by sale of the mortgaged property B, not being a party to the claim proceeding* 
may contend In Ca swt list the mortgage is not valid, but A cannot, for the 
became conclunve against him The fact that B the judgmeat-debtor, can. impearb 
the vaUdity of the mortgage and that the property purchased by A is the property 
which belonged to B does not entitle it to bo placed m B s position so as to give him 
the same nght to attack the mortgage as B has (r) See notes above Parties to suds 
under this rule para 3 


Property In respect of which order Is conclnslve —An order i 
IS conclusive only as regards the particular propsrty in dispute («) 


AatAaraitfa (16*4) 
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Order “ against " party to a clato w objection — O. ! 

1 An order made on an application winch docs not come nithin the scope of r 58 
IS not an order to which the present rule applies (/) 

2 Order diimijjtny a c/aini /or default — Section 283 of the Code of 1882 ran as 
follows * The patty agamat whom an otdet undei sections 280 281, or 282 is passed 
may institute a suit," etc It was accordingly held in some ca«es that the order referred 
to m sec 2S3 must be one made after tniestigati&n of the claim ar conUtnpInled by 
seettond 2S0, 2S1 arul 2S2, and that an order dismissing a claim for default and uilfoul 
tnttsltgaiion did not come under that section Accordingly it was held that an order 
dismissing a claim for default did not become “ conclusive ’ against the party against 
whom It was made so aa to preclude him from institotiDg a suit more than one year after 
the date of the order, provided the suit was within the ordinary period of limitation («) 

The language of the present rule is more comprehensive than the language of sec 283 
This rule makes no reference to the previous rules, namely, rules CO, 61 and C2, and 
a corresponding change has also been made in art. 11 of the Limitation Act The 
result is that the rule applies to every order made agatn*l a party to a claim preferred 
or an objection made imder i 53, even if the order was made for default and without 
ijires/iSflticm (v) But this does not take away the right of the party to apply to have 
the order of dismissal for defaidt set aside (tc) 

3 Order rtf using to tnveetigate a claim on the ground of delay a claim or 

objection la preferred under r 58, and the Court rejects it under the proviso to that 
rule on the ground that it was designedly or unnecessarily delayed, the order is one made 
* against '* the claimant or objector mthin the meaning of this rule (z) 

4 An order on a claim petition stating that as the petition was filed late the claim 
will be notified to the bidders, is in effect an order rejecting the claim Such an order is 
one made ’against” the claimant witbm the meaning of this rule (p) But rn order m 
these terms, namely, ‘ Sale stopped the claim cannot }« investigated by this Court, 
petition dismissed has been held not to be an order against the claimant ( 2 ) bimi 
larly where a mortgagee applied that the sate proceeds should be kept m Court to satisfy 
his mortgage but the application was dismissed on the ground that the sale had already 
taken place and the Court had no jurisdiction to hear the application, it was held that 
there was no order ‘ against ’ the mortgagee (o) B here A preferred a claim to the pro 
perty attached on the ground that he was entitled to a share in the property, and the 
Court msde an order in these terms, namely, Whatever right the judgment debtor has 
mil pa*8 by the sale the claim does not require any further invcstigition the claim 
put forward will be noted in the sale prorlamation, it was held that it was not an order 
' again«t the claimant (M 
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). 21) V. 63 5 If in pomt o! fact there has been no attachment, art II of the Limitation Act 

cannot apply, for “ unless there has been an attachment, there can ho no order made on 
an objection lodged to it, nor can any claim be made to the property so attached , aod 
wtliout such an order there la no terminus a quo for the running of limitation, and 
with this limitation itself is non existent ” So uhen a mortgagee preferred a claim in 
the belief tlift there uas an nttachment over the property mortgaged, and it is subse 
quently proved that the order of attachment had never been carried out, the Privy 
Council held that the order passed rejecting the claim was a nullity and art 11 did not 
apply to the mortgagee t 8ul>*eqiicnt suit on his mortgage (c) 

6 See also notes tor f32aboT6,*‘ ScopeoftlmTUle ” 

7 There is a material difference between an order which falls under this rule and 
an order which falls under r 66 below In the one case if the party affected does not 
sue wilVnn 12 months to set »t aside, it becomes conclusive In the other case it has no 
such eSect (i) 

8 No suit can lie under this rule unless there has been an order either aJloinQg 
or disallowing an objection to attachment A person is not entitled to object to an 
attachment and then to withdraw the attachment and bring a suit under this rule (e) 

Orders In proceedings lor attachment before Jadgment—Huies b 8 to 
apply to claims preferred to property attached before judgment (/) But a Provincial 
Court of Small Causes has no power to attach immovable property tefore judgment, and 
an order made by such Court adjudicating a claim to property so attached is vHra etrf$ (p) 
See notes to sec 7 on p 23 above 

Suit tot tetuud Ot purebuse moue?.— This ml© applies to a suit to estaUtsh 
the ' " • * 

tin 

refu ' 

perty to B C obtains a decree against A and attaches the property m execution S 
claims the property cs purchaser, but his claim is diRallowed- S sues A for a refund 
ol the purchase money more than a year alter the date o! the order, but within the ouh 
nary period of limitation The suit la not barred by limitation The rea»on »9 th*t 
r 63 does not apply to such a suit (A) 

Revival of attsicbnient on the suit being decreed —See notes to r fio 
above Fffect of order of release 


Payment by claimant under protest. — ^11 the claimant lads, and the attach 
ment is not removed he is not compelled to bring a suit under this rule for a declaration 
of his title to the property he may prevent the sale of the property by pacing the decref si 
amount to the decree holder and then sue for it as money paid under compuNionof Jan, 
I e , under pressure of execution proceedings (») Further , the claimant fs not bound to 
take proceedings at all under tbe Code to aet aside the attachment He may pay the 
amount of the decree under protest, ami then aue oa stated above (j) See notes to r f 1 
below 
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Jurisdiction. — In a BHit for a declaration that property is not liable to attach O. I 
ment and sale in execution of a decree, ahore the value of the propertj Is in excess of 
the amount claimed in execution of the decree, the value of the suit for purposes of 
jurisdiction is not the value of the property, but the decretal amount (I) But where 
the plaintiff sues not onis for a declaration that the property is not attachable, but 
for a declaration of his title to the property as against the decree holder and the judg 
ment del tor, the value of the suit for purposes of jurisdiction is the suluo of the 
properts (1). 

Presidency Small Canse Court. — ^Thc l^idcncy Small Cause Court has power to 
execute its na~n decrees and its junsdietion is not ousted by the fact that the claimant 
values Ins cUim in excess of the pecuniary jurisdiction of the Court Under the Rules 
of IVscticc the claim is made by filing a suit and tlic decision in the claim suit is 
final (m) 

Borden of proof —The burden of proof in a suit under this rule lies on the plain- 
tiff as in other ca‘es, and not on the defendant(R) If the plsintill claims under a deed, 

*’ • ' ' ' -ed but the plaintifi must 

he Allahabad High Court, 
claims under a deed, the 
deed (ol) ; and this has 

also l>een so dccideil by the Pnvy Council (o2) 


dale of the atlaehmenl C a possession was for II years only, and at the date oflhetuil it was 
lor upuardsof 12 years According to the Madras High Court the period of Cs Mssession 
IS to be counted upto the date of the suit, and A a suit is therefore barred, tne reason 
given being that attachment could not prevent the running of time in favour of O On 
the other hand, according to the Bombay High Court, the period of &a possession must 
be counted only upto the date of attachment, and hence A a suit is not barred, the reason 
given being that the real question in such a case was whether the judgment debtor 
had a subsisting right to the properly at the date of ollaehmentfq) According to the 
Calcutta High Court also the material date is the dateof attachment (r) 

Fraudulent transfer by Judgmentdebtor—B here a claim » made to the 
property attached by one claiming to be a transferee from the judgment debtor, and the 
claim IS disallowed, and the claimant eubsequently institutes a suit under this rule to 
establish his title to the property, it is open to the attaching creditor to plead in defence 
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THE FIRST SCHEDULE. 


21, r. 63 0 it m point of fact tl«tc lias teen no attuchmeM, an U of tho Limitation Act 

cannot applj , f or ‘ unle«s tlicrt has been an attachment, tliero can ho no order made on 
an objection lodged to if, nor can anj claim be made to the property go attached, and 
without such an order there Is no tertnlmis a quo for the running of limitation, and 
with this limitation itself Is noncxiMcnt ” So when a mortgagee preferred a claim m 
the belief tlmt there was an tittachment over the property mortgaged, and it is subse 
qucntly proved that the order ot attachment had neser been carried out, the PnTy 
Council held that the order parsed rejecting the claim was a nullits and art II did not 
appij to the mortgagee a Buh-^qnent amt on Ins mortgage (c) 

b Secslsonotcstor (>2a1jovc,‘*Bcopeofthenilc’* 

7 There is a material diflerence between an order which falls under this rule and 
an order which falls under r Gfi below In the one case if the party aflected does not 
sue within id months to set U aside, it becomes conelu'ire In the other ca«e it has no 
such effect (d} 

8 No suit can lie under this rule unlcs there has been an order either allowing 
or dicallowing an objection to attachment A person is not entitled to object to an 
attachment and then to withdraw the attachment and bring a suit under this rule (e) 

Orders In proceedings for attacbtteDi before jB[l^ent.--Rulcs 6S to 63 
appl^ to claims preferred to property attached Wore judgment (/) Put a FrovmcisJ 
Court of Small Causes has no power to attach imcnovnhte property before judgment, and 
an. order made bj tucli Court adjudicating a claim to property so attached is eirtj(g) 
See notes to sec 7 on p 23 above 

Suit for refund of pnrcbaso money.— This rule applies to a suit to establish 
the plaintiR s right to the projxiiy $n dispute It does net apply to a case where a plain 
tifl whose claim to the property is disallowed under r 61 sues the jnilgment debtor for a 
refund of the money paid by him for the purchase of the property A sells certain pro 
pertj to R C obtains a dccre* against A and attaches the property m execution B 
claims the property ns purchaser, bw his claim is disaJJoweA B sues A hr a nlwd 
of the purcha»e money more thari a year after the date of the order, but within the ordi 
nary period of limitation The suit is not barred by limitation The reason is that 
r 63 does not apply to such a suit (h) 

Revival of atiacbment on the suit being decreed.— See notes to r 60 
above Effect of order of release ' 

Payment by claimant under protest —if the claimant fails, and the attach 
ment 18 not remosed he is not compelled to bring a suit under this rule for a declaratieo 
of hia title to the propertj ho may prevent the sale of the propertj by paying the decretal 


amount ot the decree under protect, and thensuees statedfibove 0) bee notes lo i 
below 
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Sale generally. 0 

rr. 

64. [S. 284.] Aliy Court executing a decree may order 
that any property attached by it and liable 
to sale, or such portion thereof as may seem 
necessary to satisfy the decree, shall be 
sold, and that the proceeds of such sale, 
or a sufficient portion thereof, shall be paid to the party entitled 
tmder the decree to receive the same. 

Any property attached by It. — These vords do not imply that if the property 
attached is situate outside it<t territorial jurisdiction, a Court has power to sell it (a) 

See notes under B 28 abo\e, “ Junadithon of Court txeevling a decree ” 

Sale of goods not belonging to Judgment-debtor.— .4 obtains a decree 
against B in execution of the decree A points out to the sheriff a agent goods belong- 
ing to C as the property of S (Te goods are thereupon attached by the sheriff s agent, 
and sold in execution C » entitled to claim from A the market talue of his goods as 
on the date of attachment. The ehcriQ is not liable in such a case (6) 

Omission to attach does not inyalldate sale— An omission to attach u 
only an irregularity and does not render the sole a nullity (c) See notes under r 9D, 

•' Omission to attach property before sale 


65, [S. 280,] Save as otherwise prescribed, every sale m 
execution of a decree shall be conducted 
and'hoV'^iira?''"' by an officer of the Court or by such other 
person as the Court may appoint in this 
behalf, and shall uc made by public auction in manner 
prescribed. 

'■ Save as otherwise prescribed.”— See r. 76 below. The Bombay High Court 
has held that the Court may for good reasons direct that the bidders at an auction sale 
shall be restTicted to a particular class of persons |<f) 


Acceptance of bid — There is nothing in the Cbde to reejutre a bid to be accepted 
by a Judge before a contract of sale can be held to be complete. The officer conducting 
the sale is the person to declare the highest bidder to be the purchaser (e), a nd the sale 
is complete when he accepts the bid and the deposit under r 84 has been paid 
But the I’atna High Court has held that if tbo sale has been conducted by the nazir the 
hid sheet must be sent to the Court for acceptance and that there is no completed 
sate until the Court accepts the bid {/) The Calcutta High Cburt has followed this 
decision (j) But the IVangoon High Court has dis'*ented holding that the sale is 
compute when the officer conducting the sale accepts the bid (A) 


(6) 


(f) 

(<fl 


Mapixlj<inj Lmh Office (1K9) 
r.lSd^It IS J291 A.C 81» 


(e) JTee 


r Ohn 
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THE FIRST SCHEDULE 


0. 21, r. 63 that the tran^fir wa^in fnudof thc(,cncralboilvo{ crc<litorH(«) Hthcchimia allowed 
the attaching creditor maj snt on behalf of lumvlf and all other creditors for a declaration 
that the transfer was void asit waam fraud of creditors , but he cannot sue exclusiiely 
otijua own behalf (J) In execution ofadeerte obtained bj against B,li8 property is 
attached C.claims the.pnipi.ttyiishavinf, lieen purchased bj him from D pnor to the 
attachment but th* claim i* disiiisoal C tben sues d and Jt under this rule toestabhsh 
bis right to the propert j ^1 ,a entitled to plead in defence that the transfer by fj to (7 
was made With intent to defraud Ra eresUtors On the other hand if Cs claim is 
allowed and the attachment is raised then A as attaching creditor mav bring a suit 
under this rule on behalf of himrelf and all other creditors of Rtoproiethat the transfer 
was fraudulent ami to establish Ids right to attach Rut such a suit bj A on behalf 
of himself onl} is not competent t 

Damages for wrongful attachment -'ll here goods attached as belonging to the 
judgment debtor arc claimed bw a third party and his claim is disallowed he may sue 
under this rule not only for a declaration of ius title to the goods but also for the value 
of the goods as where thej hwc depreciated owing to a fall m the market between the 
date of attachment an I the <latc of sale Ife is not bound to allege and prove that the 
decree holder rcsi ted bis application for the removal of attachment maliciously and 
without probable cau«o («) 

AUachtnent b? 'Revenue Court.— Wbtn an attachment has been made by 
the Court of an Assistant Collator under the Agra Tenancy Act 1920 tbe party aggrieved 
has a Tight of siut under this rule even though the order has bren coD&imed on appeal 
by the Collector under e 24? of that Act (i) 

Insolvency of Judgment debtor —The Madras High Court holds that if the 
judgment debtor la adjudged insolvent lease of the Insoliencj Court under sec (’) 
of the Provincial Inaolvencj Act 1920 is not necessary for the eommeneeneat of a 
enit by the attaching creditor under this rule for a declaration that the property belonged 
to the judgment debtor at the dale of the attachment (lej The Rangoon High Coort 
ho\rc%er differs from this view and holds that m such a case a suit under r 63 is not 
maintainable without leave of the Court under a 28 (2) of the Provincial Inaolveney 
Act 19'»0 (*) 

Costs —The costa incurred lO tbe sumniary proceeding under r 53 may be dealt 
with in tbe suit filed under this rule (y) 


Court lee — The Court fre payable upon the plaint in a suit by a person whoso 
claim to property attached in raecution haa been dismissed is Rs 10 under the Court 
Fees Act Sch II art 17 whether the claim is dismissed for default or after 
investigation (z) 

Revision — See notes to r 59 above Limits of inquiry under rules u9 to 61 


narsutA Oat (1630} IT 
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Sale generally, 0 

rr. 

Any Court executing a decree may order 
that any property attached by it and liable 
to sale, or such portion thereof as may seem 
necessary to satisfy the decree, shall bo 
sold, and that the proceeds of such sale, 
or a sufficient portion thereof, shall be paid to the party entitled 
under the decree to receive the same 

Any property attached by It. — ^Tliese words do not imply that if the property 
attached is situate outside its territorial jurisdiction, a Court has power to sell It (a) 

See notes under 8 28 above JurtadtrttonofCijurtexeeuUng adeeree 

Sale Of goods not belonging to judgment debtor —a obtains a decree 
against B In execution of the decree A points out to the aheriC s agent goods belong 
ing to C as the property of B C*a goods are thereupon attached by the sheriff s agent, 
and sold in execution C is entitled to claim from A the market value of lus goods as 
on the date of attachment The sheriff is not liable in such a ea«e (6) 

Omission to attach does not Invalidate sale— An omission to attach is 
onl} an irregulsritv and does not render the sale a nullity (c) See notes under r 00, 

“ Omission to attach property before sale *’ 


64 . [S. 284.] 

rower to order propctti 
attached to be loll and 
proceeds to be paid to 
person entitled 


65 , [S. 280.] Save as otherwise proscribed, every sale m 
execution of a decree shall be conducted 
and*hr?w*’»ade''"' by au officcr of the Court or by such other 
person as the Court may appomt in this 
behalf, and shall bo made by pubbe auction in manner 
prescribed 

•• Save as otherwise prescribed ” — Sec r 76 below The Bombay High Court 
has held that the Court may for good reasons duect that the bidders at an auction asle 
shall be restricted to a particular class of persoris (d) 


Acceptance of bid — There is nothing in the Code to require a bid to be accepted 
by a Judge before a contract of sale can bo held to be complete The ofUcer conducting 
the sale is the person to declare the highest bidder to be the purchaser (f), and the sale 
IS complete when he accepts the bid and the deposit under r 84 has been paid 
But tie Patna Court iaj ieW that ti lie sale has been rondurted by lia naxjr tie 
bid sheet must bo sent to the Court for acceptance and that there is no completed 
sale until the Court accepts the bid (/> The Calcutta High Court has followed this 
deci'if'n (j) But the llangoon High Court has dissented holding that the sale is 
complete when the oflicer conducting the sate accepts the bid (A) 


(il) I*! I Loan Offlet (1929) 

5 Cnl 6* 1-a IL 43 < 29) AC. SIS 

(6) 
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Till. FIRST SCHEDULE 


). 21, r. 66 66. [S. 287.] ( 1 ) ^^^lcro any property is ordered to 

lie sold by public auction m execution of 
public auoll n of •■>! * ly decree, the Court sinll cause a proclaina 
tion of the intended sale to be made iii the 
language of such Court 

(2) feucii proclamation shall be drawn up after notice 
to the decree-holder and the judgment-debtor and shall state 
the time and place of sale, and specify as fairly and accurately 
as possible — 

(a) the property to be sold , 

(b) the ro\enue assessed upon the estate or part of 
the estate, where the property to bo sold is an 
interest m an estate or in part of an estate paying 
revenue to the Government , 

(c) any incumbrance to which the property is liable, 

(d) the amount for the recovery of wluch tlie sale is 
ordered , 

(e) every other thing which the Court considers mate 
rial lor a purchaser to know jn order to judge of 
the nature and value of the property 

(3) Every application for an order for sale under this 
rule shall be accompanied by' a statement signed and verified 
m the manner hereinbefore prescribed for the signing and 
verification of pleadings and containing, so far as they are 
known to or can be ascertained by the person maUng the 
verification, the matters requued by sub rule (2) to be specified 
m the proclamation 

pvwpcsc the matters, to be 

specified m the proclamation, the Court may summon any 
person w horn it thinks necessary to summon and may examine 
him in respect to any such matters and require him to produce 
any document in Ins possession or pow er relating thereto 
Alterations in the rule 

1 The provisioa jn sub t (’) for notice to be given to the decree hoi Icr and 

the judgment debtor is new 

2 Sub t (3) also new 

rncumbrances to which the property Is liable— Where a decree holder 

who held a sjmple money deem stated m hw applieatjon [sub r (3)] U at tl o ] ^ 

to be sold uas subje-t to a mortgage in his ftvour butno m-ntioa was made o e 
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morfgagi, m the proclamation, the omission not being iluo to any fraud on liis part, Q. I 
it was held that he was not estoppeil from enforcing his mortgage against the 
auction purchaser (i) But he would be ao estopped if he oniittei! to mention his mortgage 
m the application (j) See notes to r C2 of this order 

Value of the property. — Clause (e) of the mle provides that the proclamation shall 
specify as fairly and aceiiralely as possible * eaeij other thing which the Court considers 
matenal for a purchaser to know m order tojirrfje of the nature anti talut of the property 
There can hardly be any doubt that tlie value of the property to be jiut up 
for sale IS a matenal fact Within the moaning of cl (e) As said by the Judicial Com 
mittee in Saaifatmand Ahan v Piul Knar (!) * IMuitescr matenal fact is stated in 
the proclamation (and the value of the property is a very material fact) must be consi 
dered as one of those things ‘ w Inch the Court considers mafonal for a purchaser to know ’ 
and it 19 enacted in terms (though express enactment is hardly necessary for such an 
object) that those things shall be stated as fairly and accurately as possible ' If the 
value IS understated in the proclamation, and (he understatement is such as is calculated 
to mi«'o'id bidders and to prer en t them from offenng adequate pnees. and the sale results 
in a price altogether inadequate the s-ale must be set aside on the ground of material 
irregulanty in publishing or conducting the sale withm the meaning of r below (() 

This pronouncement of the rri\y Council has been constiuwl as meaning that when a 
valuation has been stated in the sate ptoclamatioo it is a material fact withm cl (e) but it 
does not mean that the O^art ehouCd male a \afuafioD (mf and it gives no guidance as 
to whether it is the duty of the Court to make a aalualion and enter it m the sale procia 
mation On this point there «ere many decisions of the Calcutta High Court which were 
not easy to reconcile (n) All these hate U'en reviewed in Bun Behuriv Bhulan Lai (o) 
where the Calcutta High Court has laid down the following rules (i) that it is the duty 
of the Court (apart from excej tional circumstances) to make a valuation, the result of 
winch i« 1 1 lie included in the sale proclamation, (ii) that such duty (save in exceptional 
circumstAnces) 14 not dirchargeil bv merely stating the values respectively put upon the 
property bv the parties The Court should make its own valuation and amce at a single 
figure (ill) that if by reason of exceptional circumstances the course indicated in (i) and (ii) 
is four 1 to be im| racticable, such circumstances should bo clearly set out m the order 
The Madras High Court has, however, held that the Court is under no obligation to fix 
in the proclamation of sale its own valuation of the property to be sold (p) 

Specifying property to be sold— notes to r so below, ‘Matenal irregu 
laritv in publishing or conducting sal*,*’ no lA 


Specifying revenue — S-e notes to r 90 below, “ Material irregularity 
ng or conducting sale,* nos lAQnd2 

Specifying Incnmbrances - 

n pul h hing or conducting sale,’ 


publish 

-See rotes to r 90 below, “Material irregulanty 
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THE FIRST SCHEDULE 


0. 21, r. 66 Specifying the amount.--Tiie amount shewn jii the sile proclamation na that for 
wluch the sale is onh nil mnv I* in excels of that shown m the execution nppliontion, 
for if the decree directs pijmeiif of interest fin nceount is taken up to the date of 
sale (g) 

Specifying every other thing material —if a third i^rij has prelent-d a claim 
to the jirojicrtN and baa filed a mnt llie Coiirt is jiistifieil jn pisuuj notice in tho 
proclamation that the property la unlcr liti>;xtion {t) 

Notice to the decree holder ~Vo notice » neco^at^ in the case of sal s in 
execution ol decrees for nnl under a IGlol the Bcntral Tenanej Act (a) 

Proclamation of sale to be settled by Court— The power to settle the pro 
clamation o! sale cannot be delegated to a comniiisionor T)je proclamation must bo 
settled by thn Court ||) H it is settled by a commissioner the sale would be invalid 
Duty Of Court in respect of Court Sales.— In a mst m winch the terms of the 
pmclamation were not clearly exjdained by the officer of the Court conducting the sale 
1(1 a bidder who nskrd foran explanation and who was thus mi«kd into Inmng property 
which was subject to mortga>^ea amooDting to more than its vilne, tho Judicial Com 
mittee in setting aside Kic sato observed In sales under the direction of the Court it 
19 incoralicnt on the Court to he serujulous mtho estreme and very careful to we that 
no taint or touch of fraud or deevit or misrepresentation is found m tho conduvt of it* 
minister* It would be disnstrou-* it wouhl be absolutely shocking, if tlje Court were 
to enforce ngamst a purchaser idi led by its duly sierwjj ted agents a bargain so illusory 
and Bounconscicntious as this’ (u) 


Hon compliance with provisions of this rule notes to r oi) below, 
‘ Matenahnwgulanty in publishing or cooductinz sale nos lAandS 

Where Jtldgiueui debtor lies by .—See notes tor OO below, ‘MalverandeiiWppel” 
Appeal.— order under this rule, not being included in the list of appcsJjW* 
orders given lu 0 43, is not appealable as on oreler The quoition tlien ari'cs whether 
an order under this rule la an order to execution proceedings within tho meaning ol *. 4' 
Now an order in execution proceedings may be a final order that is it may conctu«i'’Cv 
detcniune the rights of jurtics or it may be loterlocutoiy In the former case the order 
operates as a decree and is appealable as such {s 2 (2)) , but not in the latter ease t*ce 
notes to s 47, Interlocutory orders m execution proceedings ] The question therefore 
in each case is whether a particular order made under this rule eonefujicefy deteriainr* 


the rights of the parties or not 

A Full Eench of the High Court of Aladras in lyirojaw* v Subrahmnrufi {v) which 
was a case under the eorrespomling a 2S7 ol the Code of 18S2, held thvt the pi® 
eroding of a Court under that section in relation to the proclamation of sale is an oriier 
within 8 244 {now s 47) so as to be appealable as a decree In the course of the 0 rr 
of Reference the learned Judges said We are disposed to think that the prehmii’^'T 
objection is well founded and tiiat under s 287, Civil Procedure Code the pi® 
erodings are in themselves administrative and not judicial, but that if and wlieu a ss e 
does take place, il ever, and rt has to be judicially cojjfiriaed, objection may be 
to the confirmation of the ssle on any of the grounds mentioned in s 311, Civil fw 
cedure [nowr 0 21, r 00} some of which may relate to the contents of the 
tion This view receives strong cotrobotalioD from the provision enacted hy * - ’ 
Civil Pro''edur6 Code, that no Jud ge or other public officer shall be answerable ^ 

\ (?) JJflMUia V JJaiihifiM 0«21 a* c. W ’X (0 Sutramania v tcAuW (18 M) « Jf*** 

\ 'Oiit f •’lo tn\ \ o aSS 9iX C 6 ( 28) A 2l >55 . ..anov 

\ t,-, (a) StBfiomtt Eala SfeU v (1908* 

' SSCaJ S'S SH 20IA 3’ S7 1 1 ^ 1 - 
\ ' (») ( 1904 ? 2? 'lad 238 7, r C 

\ ronai (19X3) 49 M'** *98 "BO 74 » v 

155 C-I)A M 1 
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Rn\ «m>r, iiii« Ftalcmrnt or nmi'^ioD in «nj |>ror]inuti>n iin<lrr « 2S7, Cml Pro 0.2 
cc<]utv Co<lp,unlp«< t}]P Mine ha* Itrn fommitlnl or nc'tl\, a j mvi^ion w hicli, 

in view of Act W III of wouMliavt Wn quite- oiiji rfluona if procwlmca under 
■ rS" Civil rrooe-durr Code, xrerr *|U(ltcisl And not * AilministfAtirp In ildivcnne 
thciropmion the Full IVnrhMi I ‘ Weroncunn tfieirvvoin pivcn m the Onicr of IVf 
ctence. And we may Ad I that the view tliAt the proewlinpa in themwUe* under* S-t?. 

Are of An Admini«tratn-e an<l not a jmliciAl eharmcler i« further aupiwrted hv the 
fact that apecial proviMon n made in * 2S7 [now O 21, r TR (■!)) to aummon 
witne««e» and make enquirv into the matters refentd to in the aection, a provi'ion which 
vrouH lie au|ierfluouv if the j roeeeilmca wem ju lieial It lia< aeconlinph hern hell 
t V that Court that an onler under thia rule aleteitniainf: the value of the projicrtj to l-o 
foM. the 1 hce where the wle ja to take place, tlio lots m which it is to ho aoM, ond the 
amount for the rreoverj of which the properU Is to lie sold fa not a judicial but on 
admini'trative order, and tliat it does not come within a 2t( (now s 47) and is not 
apjvalsble («•) It may here be stated that a. 2-18 of the Code of 1882 has not been 
reproduced in the present Code In a caw under this Co«Ie (v) the High Court of 'fadras 
observed that the Full Bench decision wasgoo«l law even under the present Code, notwith 
standing the omiA«ion of a 28**, though in another case (y) ‘vhwabo, C J , espresaed a 
doubt on that point As to a decision reganling the order in which the properties are to be 
put up for Kilo, the Madras High Court has held that aueh a decision is an order within s 47, 
and that it is ajipealablo if it affects the rights of eoHlcfcndants, infer sr, for e-cample, 
in a ease of execution of a decree on a mortgage where the interests of the owners of the 
items of the roortpageil (tropiflics will be aenouslp aflcctwl b\ the onicr In which the 
properties are sold (s) In a recent case the same High Court held that the Court is 
under no obligation whatever under this rule to fix and state in the proclamation of sale 
its own valuation of the propertj to be sold <o) 

The Bombay High Court followa the Madras Full Bench Case (6) 

Tlic High Court of Calcutta hasheld that an order under this rule maj be either final or 
interlocutor} If it is final it falls withio a. 47 and is appealable as a decree, but it is not 
appealable if it is interlocutory It baa accordingl} been held that an order deteroiioing 
the value of the projiert} to be sold is merely interlocutory and is sot appealable (e) 

An order in tbo following term “let sale ptxrclamatioo be issued , m the meantime I shall 
Lear the objection of the judgment debtor,’* is also interlocutor} (d) But an order adju 
dicatirg ujwn a dispute as to the boundancs of the property sold and determining that 
certain accreted land should be included in the property to be sold is final and is appeal 
able as a decree (r) It raav be observed that it is not safe to follow such decisions tmder 
the Ccxle of 1882 as the} proceeded on points in which the definition of a decree differed 
from that in the present Code 


The High Court of Allahabad has also held that an onler under this rule determm 
irg the value of the proport} to be sold docs not fall within a. 47 and js rot appealable 
The reason given 15 that in such a rase “ the Court jiidiriallj decides aolhtng (/) 
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O 4 21, l’, 66 Specifying tlie amount.— Tlie &maunt shewn in tl» 9ile iiroiiarantion as that for 

wliich the sale js onlitvd may l» jn excels of that shewn in the execution application, 
for it tho decree directs jyk^tnent ol interest nn account n taken up to the date of 
sale iq) 

Specifying every other thing iualerlal.~If a thini i^riN fms pn-fermt a efnm 

to the niul Las filed a aoit the Court is justififl m ginnj notice in the 

jinxlamation that the property is under litigation (r) 

Notice to the decree holder —No notice is neci'csarv in tiio ca'C of «alis in 
execution ol decrees for rent under a 10 1 of the Beni^nil Tenancy Act (s) 

Proclamation or sale to be settled by Court-— The j«wtr to fettle the pro 
claniation of sale cannot lie delegated to a commissioner The prochniation must ho 
settled by the Court (I) If it la e< tiled by a commissioner the sate vsouiJ be inuhl 
Duty of Court In respect of Court Sales.— In a oaw m which the terms of the 
jir'Klamatinn wore not clearl\ etpIaino«l by tlie officer of tho Court conducting the '.'ilo 
to a bidder who asked for on explanation and who was thus misled into Lujmg iroperty 
winch wiis subject to tnorlgogea amountin;; to more than its value, the Judicial Coni 
inittco in setting aside tlu> axle obserxed “ In xales under the direction of the Court it 
IS JDCumbent on the Court to be scrujwlom m the extreme and very careful to see that 
no taint or touch of framl or deceit or misrepresentation is found in the conduct of d* 
miDUtera ft would be disastrous, it woufd be absolutclj shocking, if the Court were 
to cnforco agaiiwt a purchaser misled byitsdulj neennlited agents a baigein wiUusory 
and so unconsclcntiQusaa this*’ (») 


Nou corapUance with provisions of tbls rule — notes to r oo belowi 
" Jlatctiai irreguhrit j iti publishing or cooductmg sale,’ nos lAandS 

Where Judgment debtor lies by.— See notes tor 00 below, “Waiter and estori**’ 
Appeal. — An order under tlus rule, not being included in the list ol apiiealaWe 
orders given in 0 43. is not apiiexlable as an order Tlie question then an*c* whethtf 
an order uiuler this rule is an order in execution proceedings within the taeamng of * 
Now an order m execution proeeedicgs may be a final order, that is, it may ronfluavciT 
determine the rights ol i«irtjes pr it niaj be interlocutory In the former ease the order 
operates as a decree and is appealable as such fs 2 (2)] , but not in the latter ease |rr* 
notes to s 47, ‘ Interlocutory orders in execution proceedings ' J The question therefore 
in each case is whether a particular order made under this rule eoNcfusue/y di-terraioes 


the rights of the parties or not 

A Full Bench of the High Court of 'tradras in Snagamt v Snbra^mnnin (e)i which 
was a case under the corresponding s 237 of the Code of 1882, held that the pro 
cecding of a Court under that section 10 relation to the proclamation of sale is Jiu ® ^ 
witbm s 244 foow s 47) so as to be appealable os a decree In the course of the ® 
of Reference the learned Judges said ‘ We arn disposed to think that the prehmiD®^ 
objection is well founded and that under s 287, Civil Procedure Code, the 
ceedinga are in themselves administrative and not judicial, but that if and wlicu a si 
docs take jilace, if ever, and it has to bo judicially confirmed, objection niaj be ta 
to the confirmation of the sale on any of the grounds mentioned in e 31h Civii f 
cedure [now 0 21, r 00], some of which may relate to the contents of the 
tioD This view receives strong corrotwration from the provision enacted by s - » 
Civil Procedure Code, that no Judg e or other public oflicer shall be answerab e — 

(4) Kalauta V Cflifunfa (|93») to C TV -V (l> Swftranianto v JcAma (1026) ■‘9 ^*‘' *^* 

, 404 ItoIcnM32,JC 555 _ 

V 331 301-4 82 sj 1»0 y,; 
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nm «rmr, ini« 1‘tatrmcnt or otni««ion in am i>rocUmAlion iinclrr » 2S7, C'ml I’ro 0. 
c«]urr Coclo.wnlc*' tlip mii»o li»s liwn cominitiwl or mvl<* <li»ln>npnfh, n j rri\l*ion »rlucli, 

IQ TiPW of Art WTII of JW(I. would harp lirpn quilp mijirrlltiom if procTr<linj:< undrr 
B rS7. Ci\ll rroocdurr Co<lo, wrrp 'jodicial and not 'admimstrativr. In drlircnntJ 
fhnropinion tbr Full Brnrh Micl \\pronpurinthprpi*<*n« pnTnmthr Onlrrof luj 
ptrnw. and wp may add that tlip rirw that tho piwwlinpa in tIicni»pUr«, undrr a iHT, 
atp of an admini«tra(nr and not a jadinat rliaracirr i< further 8U}>{)ortr<l h> tho 
fart that apmal proM*ion (a made in a 2S7 (now O 21, r CG (4)), to aummon 
witnp««r« anil make rnqulr^ into the matlrra crfrrml to tn thr orction, a prori^ion which 
would lie aiipcrfluoui if the prorcrdinja «rn» jndiriat It ha« BCcotrlmph l>wn held 
br that Court that an order uniler this nilr dptcrmininj; the \altto of the pro{>ertj to bo 
sold, the place where the sale is to take place, the lots jn which it is to bo sold, and the 
amount for the recovery of which the pro|>erl> is to lie solil, j« not a judicial but an 
admini«tnitiTC order, and that it does not eomo within a 244 (now a 47) and la not 
appealable (ic) It may here be itateil that a. 2S4 of the Code of I8S2 lias not been 
reproilucnl In the present Code In a ease under this Cwle (r) the ILjth Court of Madras 
ob«ervr<l that the Full Bench decision was j^ood laweren under the present Coile, notwith 
standing the omission of s 288, though in another case (y) Schwabe, C. J , expressed a 
doubt on that point As to a decision reganling th« order in which the properties are to be 
put up for sale, the Madras High Court haalield thataurha decision is an order within s 47, 
and that it is appealable if it aiTects the rights of co defendants, inter $t, for example, 

IC a case of execution of a decree on a morlpage where the interests of the owners of the 
items of the reortpagrsl {rofxcties will be senousl} affeetcr) bt the onler in which the 
properties are sold (s) In a recent ease the same High Court held that the Court is 
under no obligation whaterer under this rule to fit and state in the proclamation of sale 
its own raluation of the property to be sold (<i) 

The Bombay High Court follows the Madras Full Bench Case (&) 

The High Court of Calcutta has held lliat an order under this rule ma) be cither final or 
interlocutory . - 

appealable if it 

the value of th • • 

An order in the following term “ let sale proclamation be issued , in the meantime I shall 
hear the objection of the judgment debtor, ’la also interlocutory (d) But an order adju 
dicating upon a dispute as to the boundaries of the property sold and determining that 
certain accreted land should be included in the property to be sold is final and is appeal 
able as a decree (<) It mat be obserred that it la not safe to follow such decisions under 
the Code of I8S2 as they proceeded on points m which the definition of a decree differed 
from that in the present Coile 

The High Court of Allahabad has also held that an Oixler under this rule determin- 
ing the value of the property to be sold does not fall within a 47 and is not appealable 
Tlic reason given IS that m such a case **tha Court judicially decides nothing’ (/) 


(M-) iSiiii9ainC ■SuirdAiniisia (1904) S7 >lsd 


(a) 

(») 

(c) 


(O 

(O 


(r) 

(y) 
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In two earlier eases tlie Ht(yh Coort of Patni held that an order under tins rule deter 
mmg the \aIuo of the property to l>c sold was merely interlocutory and was not 
therefore appealable (g) In a recent Patna ease a Bench of three Judges hel 1 that an 
order of the Court determining any of the particulars to be stated in the sale proclama 
tion under this rule is not a final order and h not apjv^Kble It was accordingly held 
in that case that an order refusing to notify a lease in the sale proclamation was not 
final and was not appealable (A) 

Letters Patent appeaL — An order of a single Judge of the High Court »itting on 
the Original Side refusing to alter the upset price fixed irt a proclamation of sale or to 
direct the sale of the property in lots, or to postpone the date ofsale, isnota judgment 
witlun the meaning of cl of the Letters Patent, but merely an interlocutory order 
and no appeal lies frorn it under that danse (<) 

Death of Jadgment debtor pending execution —if the judkment debtor has 
died before issue of notice to him under this rule, his legal representatircs most be 
brought on the record If the legal representatives are not brought on the record the 
sale would Lo void ( j) 

Insolvency of the Judgment debtor pending execution— If insolvency 

petition by or against the judgment debtor under the Pixsvineisl Insolvency Act has 
been admitted, the Court of execution hating notice of the fact is bound to st*y ^he 
«ale (t) If notice n given to the Court of execution and an application « made by th* 
Official Beceivcr tho Court will order the delivery of the attached property to the Offlci*! 
Receiver See Provincial Insolvency Act a 32, Presidency towns Insolvency Act s 41 
and Afulla s Law of Insolvency m British India at p 423 


Non appearance of legal representative and res Judicata— The failure ot 

the legal representative of a deceased judgment debtor to attend pursuant to a notic* 

under sub r (2)(App E form no 2S] at tho hearing of an application to settle the tertos 

of a sale proclamation docs not estop him on the principle of res judicata from contending 
thereafter that the property attached belongs to him pereonally and that it dots W 
form part of the estate of the deceased judgment debtor The notice under sub t ( ) 
is merely to settle the terms of the proclamation , it is not for deternunmR questions 
of liile to the property (/) 

Ponil of proclaiuatloQ of sale — ^For form of proclamation of 'ale s*^ 
Appendix E form no 29 

Form of notice under sub rule (2) — bor form of notice under Bubr (-) 
see Appendix E. form no 29 

67. [S. 289.] (I) EA'cr>' proclamation shall be made 

and published, as nearly as may he, R* 
mati'Sn the maiuier prescribed by rule 54, 

sub rule (2) 

(2) Where tlie Coiurt so directs, such proclamation 
shall also be published in the local official Gazette or m a loca 
newspaper, or in both, and the costs of sucli pubheation sUa 
be deemed to be costs of the sale ^ 


(J) CAo» rf* / ra»td V Jan > a (1® 

jriAcuitAv '^ral 'AaKlO |0 Jo"’ ” 
155 lOJ I C 15 ( 

» ;r -irVe-T" •V" I 
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(3) Where property is divided into lots for tlic purpose 0 

of hcing sold separately, it shall not be necessary to iiiake a 
separate proclamation for each lot unless proper notice of 
the sale cannot, in the opinion ol the Court, otherwise be gl^en 

Sul) role (1) — H the pjx pertj to bo Ml i con«Hl* of Mxrral villiges «liich ans all 
cIo«e togrthcr it IS not necc»«an to mako proclamation m c>crj ullage (»i) 

Sub rule (3) property divided Into lots for separate sale— Thu sub rule 
IS new It incorporate* the deci»ion in the undrnnentionrcl ca*c (n) 

Non compliance with Ibe rule — Omission to carrj out the prou^ions of this 
rule docs not tender the sale ipeo Jatlo void Hut ««ch emission amounts to a material 
irregularitt uithin the meaning of r 00 below, and the sate sni] be set aside if the 
Cburt IS satisfied that substantial injury has resulted from the irregularity (o) Sec the 
proviso to r 90 below 

Sob r (2).— Note that under this sub rule the Court may direct publication of the 
proclamation, it is not incumbent on the Court to do so (p) If the proclamation is 
published in a local nen spa per there is no rule enjoining that any particular period should 
elapse after the date of publication (ij) 


68. [s, 290.] Sa^eln the case of property of the kind 
TimeoiMte dcscnbcd iH thc pro\aso to rule 43, no 

* sale hcrcimdcr shall, a\ithont the consent 

m writing of the judgment debtor, take place until after the 
expiration of at least thirty dajs m tlie case of immo\able 
property , and of at least fifteen days in the case of mo\ able 
propert), calculated from thc date on nhich the copy of the 
proclamation has been affixed on thc Court-house of the Judge 
ordering the sale 

Non COmpllaDCe with tbe role — If a sale is held before the expiration of the 
period presenbed by this rule it is not void but the caw is one of material irrcgulanty 
within the meaning of r 90 and tbe sale will be set aside if the Court is satisfied that 
substantial injury has resulted from the irregularity (r) 


69 . [s. 291.] (1) The Court may, in its discretion, 
adjourn any sale hereunder to a specified 
^^Adjouniiwut or rtoryiM liouT, and tlic officer conducting 

any such sale may in his discretion 
adjourn the sale, recording his reason for such adjournment 

Provided tliat, where the sale is made in, or ^\^thln the 
precincts of, the Court-house, no such adjournment shall be 
made without the leaae of the Court 


Dat (1919) 1 Ub 


I J 107 53 I C 94 

(f) r*hla H V Syrd Slohammal (193 ) 38 C 
N "4 140 1 C 3 ( 3 1 A C 6 ■ 
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In two earlier ca5Ca IhcHizhCouit ot T&tn& held that an order under thii tul** dc^ef 
niing the ralue the properta to be sold was mereK interl-x-ators and was net 
therefore appealable (j) In a i«enl Patna ea«e a llench of three Jud'^s h»I I that an 
order of the Court determining any of the particulars to be aUted In the «ate procKaa 
tion under this rule is not a final order and w not appealable It was accordincly bdf 
m that ca*e that an order refusing to notifs a lea«» m the sale proclamation was not 
final and was not appealable (A) 

Ij6tt€r8 Ptllcnl Appeal — \n order of a smgle Judge of the Ili-h Court sittm- on 

the Onginaf Side rrfuMng to alter the np.et price fixed in a proclamation of »al» or to 
direct the sale of the property in lots, or to postpone the date of sale, is not a judmimt 
mthin the meaning « f cl 15 of the letters Patent but m^relr an interlocutors order 
and no appeal lies from it under that clause (t) 


Death of lodgment debtor pending execution —If the judsmeBt-debtor has 

died before isoue of notice to him under this yule, hts lecal representatives uitt-t te 
brought on the record If the legal lepre^eotatixes are not brought on the record th* 
sale would be void (j) 

Insolvency of the judgment debtor pending execution —If an ms-irence 

petition bv or again«t the judgment debtor under the Pronocul In«olrencv bas 
been admitted the Court of execution having notice of the fact u bound to dav (be 
eafe (1) If notice is pstn to the Court of execution and an applieatpn is made bv li* 
Official Receiver the Court snll order the deliven of the attached prupertv to the OScis 
F eceiver See Proviacial Ifi«olvencj \ct s oj Presidency towns Insolvency id » 
and Mulla s Law of Ia«olceacv m Bnli<h India, at p 4'o 

KOQ appearance of legal representative and res jndlcaia,— The failne of 

the le^al repte«eotative of a deceased judgment debtor to attend pursuant to a noti*e 

under*ubT |J)Itpp E,tor!aDo JSJat the hcariog of an application to lelilethetctm* 

ofaaaleprociamationdoesnotestopbimonthepnncipleofivajndicatafrum conten ! 
thereafter that the propertj attached belongs to him personaliv and that it il'<9 ®o 
form part of the estate of the deccaacd judgnient^lebtor The notice under sab^ 1 > 
is tnetelj to settle the terms of the proclamatioo , it is not tor detcrmininj <toe*b> 
of tide to the propertv (1) 

ronn of ptOClamatlon M S?de — For form of proclamation of '■de ^ 
appendix £ form no 29 

Fonn Of noUce nudw Stvb role fl) —Fur form of notice under ‘uh-r ( / 
see Appendix E form no 2S 

67, [S. iS9] (1) E\ery proclamition stall te 

and published, as nearlv as ma) be, 
ni^toa the manner prescribed by rule oi, 

sub rule (2) 

(2) AMicre the Court so directs, such prochmation 
shall also bo published m the local official Gazette ox in a loct 
newspaper, or in both, and the costs of such publicati<^^^ ^ 
be deemed to be costs of the sale — 


o> 

(« 


(*) 

(0 
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(3) AMicre property is divided into lots for tlie purpose 
of being sold scpiritch, it shall not be necessir) to make 
separ-itc prochination for each lot unless proper notice of 
the sale cannot, in the opinion of the Court, otherwise be gnen 

Sub rule (1) — if tho propertj to be wil 1 cnn<ii<ts of M!\prAl Milages which are all 
c!o«e together it is not nccewrT to maVe procUmatwn in e\erj Milage {"') 

Sub rule (3) property divided Into lota for separate sale— This sub rule 
IS new It incorporates the ilcciMon in the un lermentione 1 ca«c (n) 

NOU COtHpUaLUCe with the rule — On usion to carrj out the proi l•‘lon8 ol this 
rule does not render the sale tpiojaelo void But such omis*ion amounts to a materia] 
irregulantj within the meaning of r 90 below an 1 the sale mil be set aside if the 
Court IS sati®fed that substantial injury has resulted from the irregularity (o) Ve the 
proviso to r 90 below 

Sub r (2) — Note that under this sub-rule the Court mat/ direct publication of tho 
proclamation it is not incumbent on the Court to do so (p) If the proclamation is 
published in a local newspaper there is no rule enjoining that any particular period should 
elapse after the date of pub] cation (g) 

68. [s, 290.] Sa^e in the case of property of tho kind 

Time of (ale dcscribed m the pro\nso to rule 43, no 

"*‘’'** sale licreunder shall, without the consent 

in WTitmg of the judgment debtor, take place until after the 
expiration of at least thirty days in the case of immovable 
property, and of at least fifteen days in the case of movable 
property, calculated from the date on which the copy of the 
proclamation has been affixed on the Court house of the Judge 
ordering the sale 

Non compliance Wltb the rule — If a sale is held before the exp ration of the 
penod prescribed by this rule it is not void but the case is one of material irregularity 
within the meaning of r 90 and the sale wil| be set as de if the Court is satisfied that 
substantial injury has resulted from the irregularity (r) 

69. [s 291.] (1) The Court may, in its discretion, 

adjourn any sale hereunder to a specified 
cj day and hour, and the officer conducting 

any such sale maj in his discretion 
adjourn the sale, recording his reason for such adjournment 

Provided that, where the sale is made m, or within the 
precincts of, the Court house, no such adjournment shall he 
made without the leave of the Court 

(m) 


0>) Gop c/iand t Bt art Dat (1919) 1 lab 
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(2) AVliere a sa)o is adjourned under sub-rule (I) for a 
longer period than seven days, a fresh proclamation under 
rule C7 shall be made, unless the judgment-debtor consents 
to waive it. 


(3) Every sale shall be stopped if, before the lot is 
knocked down, the debt and costs (including the costs of the 
sale) arc tendered to the officer conducting the sale, or proof is 
given to his satisfaction that the amount of such debt and 
costs has been paid into tlie Court which ordered tlie sale. 

omission to fix the “ day " of adjourned sale — u hpre » sate w adjoumed. 

but no day is specified to which it is adjoumeil, the sale is void (*) 

Omission to fix the "boor” of adjourned sale ~-Siich an oim*sii>n amounts 
to a‘ material irrcguUntj within the meaning o( r OOMowfe 

Omission to issue fresh proclamation —.Such an omisMon amounts to a ‘ malPtial 
irregularity wilhin the meimng of r 00 below (h), see notes to r PO, “StafensI 
irreguJaritr in pubjwbmg or eonducting sole,” No 7 But jt has been held that the 
prorert\ maj be kept under hammer for ecversl days without an adjournment. if 
80 n Ireah proclamation is not necessary (c) 

Sale held on a date other than the one to which li Is adjourned — Utere 

a sale is adjourned to a certain date, but it js held on a different date, the case Is one of 
material irregularity m conducting the sale (te) 

Suh rule (3) Sale in execution of a mortgage decree -A mortgagor 
judgment debtor is entitled to atop the sale of tbe mortgaged propeity m exectitioa of a 
mortgage decree by payment of the debt before the aile actually takes pl^ce rrrn efftr 
a final decree for sale has been passed (») 

Rateable distribution — Monejs paid into Court under sub r (3) to stop a sal* 
are assets available for lateabicdistribulion Within the meanmgof 8 73 (y) 

70. [Of S. 287, last para.] Nothing m rules 6G to 69, 
shall be deemed to apply to any case m 
saMns oi ocium »ai« tjjg cxecutiDU of a decreo bas been 

transferred to the Collector 


Execution of decree by Collector — See as 6S to 72, and Seh HI belo" 

71. [S* 293.] Any deficiency ol price which may 
happen on. a re-sale by reason of the 
purchaser’s default, and all expenses 
attending such re-sale, sh<all be certified to 
the Court or to the Collector or subordinate 
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of the Collector, as the case inft}* be, by the oflicer or other 0 
person holding the sale and shall, at the instance of either the 
decree-holder or the judgment-debtor, be recoverable from the 
defaulting jmrclmser under tlic provisions relating to tlie 
execution of a decree for the payment of money 

Application of the rnle. — Thw rule exl<‘nd4 lo nil wliethir of cjr 

of jmmovalilc proportv, and al«o to it* aaloa mado under tlie Code, whether ninck in 
consequence of default of payment of dcpiwil under r 81 or of purchase m uiej under 
rr 85 and SO (!) Rut the re mIc ahould onh cover the pnijicrtt a Id at the pri ir Bile, 
and an\ sulMantial diffcrenco ol dcwiptnm at the sale anil re «.ili in anj of the inaticrs 
required b) r fO "ill deprii'e tlie deeit>c holder of tlic njjht to rccoier the deficienej of 
price under this rule Thus where the defaulting purchaser had bci n induced to hid for 
the projiertj as unincumbered bj reaoon of the fact that the inetimbranccs "ere not 
mentioneil in the proclamation of Bale and the re sale was on a proclamation in " hich the 
incumbrances were mentioned, it was held that he was not liable for the deficienej on 
re sale under this rule (a) Thesamewaabrldaherelheprupcrtjrwasdescnbedasthat of 
A at the first sale and ai that of Rat the second (fr) Rut if the first proclamation wasof 
the judgment debtor’s right title and interest , and the second proclamation stated that that 
interest was a third only, the defaulting purchaser cannot escape liability for ho bad no 
nghttoassuniethatthe]udgmentdebtorwaslheso)eowncr(c) Tlie property sold was 
the same, and it has been said that*' the reasonable construction to place on rule 71 is that 
there sale should be "it bin a reasonable time after tbe first sate and the propertj rc sold 
should be lubstsotially the same and that any diflerenco sni] not matter if the difference 
in tbe condition of the property or the title thereto u one " bicb would occur in tbe ordi 
nary cour«e of things hai ing regard cither to the nature of tbe property or tbe transaction 
in respect thereof having legal force at the date of sale or "as brought about by the first 
purchaser s default (d) Rulo 84 requires that the property should bo forthwith resold 
but the defaulting purchaser "ill be liable for the deficiency if the property is resold 
as espcditiouslj' as the circumslancea permit («) The dcfieiency may be recovered* 
though the certificate referred to in this rule has not been issued (/) 

It IS to be noted that on tbe bappeniog of any of the events that render a rc sale 
neces'arj, the decree holder is not bound to JSare the tamt properli/ re sold He may 
proceed against any other property ol the judgment debtor, leaving the latter to his 
remedy against the defaulting purchaser (9) 

Who may ftpply UI]d€r this role.— The only person who can apply under this 
rule 18 the decree holder who brought the property to sale or the judgment debtor. 

No other person is entitled to apply (A) 

By reasOD of purchaser’s default,— These words cover a default not only in 

payment of the balance of the price, bot in making the deposit of 25 per cent as 
provided by r 84 below (i) 


(r) ramJAam v rajrani (1»51) 7 C»I 837, 
Jatherbalv r/an&A<]>(lSSI)6 Brai i'S 
(a) CflijnufA v 3to?ieep (1889) 10 Csl 585 
(A) SumJ (1912)80 Dora 329, 

(t) I ftalraman v Mahablethicar (1931) 88 
Bora L.K 750, 131 10 693,(3I)aU 
•307 ' 

(d) remtalathiUimayya V VJalanla (IttS) 
41 5IsJ 4'4 4“^ 43 I C 085 sfinhl on 
srrrsl to 1 U sub-Domloe ilre/atnnta 


(ft 

(9) 

(5) Srt« Mahant Prayag v Eaia 0/ Kalohatli 
^1B»«) 49 3U1I 5'0, 97 I C 80, ( 20) 

(0 SUa Ram l Ram (192“’) 41 ail 260 

871.0510 818, ( 2’)aIa 200 ' 
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^ *‘"‘1 <? Ijids r^* 7.00O C die. 

rr. 71, 72 I.« b.,l I. nc«rted the C«utt. Can D Mid ,n the circumstance to be the 

lughcst bidder 1 Ho Cs bidwasreTDlcil bj his death before acceptance bytheOmrt 
B B bid Japaed on the niaVing ol the hishcr I«d C, and A't bid lapsed on the making of 
the iiiglier bu! by B ^hc propertj ahould therefore be put up afresh for safe 0) 

Certificate. — Tiie certificate aa to the dcliciencj can be executed as a decree 
and can therefore also be attached aa a decree (1) 

iDtCrCSt Ofi deficiency.— A defaulting purchaser is liable for Interest on the 
deficiency from the date on which an order la made against him under this rule, and not 
from the <tate of safe (() 

Rateable distribution.— \\ here a decree holder who hag brought the property 
to sale applies under this role and attaches the amount of the deposit fymg in Court, 
other decree holdcra whn hav® applied before the amount «aa deputed in Court are 
entitled to a rateable distribution of auch amount The amount in deposit in Court 
represent a the aoseta realised by the Court within the meanvngof aec 73 abore (in) 

Collector's sale— Coort's order necessary .—M hen the execution of a decree 
11 transferred to the Collector, and the aale la held by the Collector, jurisdiction to order 
feco.ers of the dcficicticj ta with the Court Application for the recovery of the 
deficiency on re mIc must be made to the Court (a) 

■Wbere defanUlng purchaser merely an agent.— The mere fact that the 
defaulting purchaser acted as the agent of another la no ground for exempting him from 
liability under this rule unless he informed the officer conducting the sale that he was 
merely nn agent The fact that the judgment debtor Jjjew that he irai merely an agent 
flora not dj«ent itle the judgment debtor to an order under this rule (o) 

Appeal.— An order under this role allowing or disallowing on application for the 
recovery of the lo*s by a re *ate falls within « 47 and is appealable as a decree (p) See 
notes to 8 102, “ Execution *’ 

72. [S. 29-1.] ( 1 ) No holder of a decree m execution 
of trlucb property is fio)d sliall, without the 
rrorert} express permission of the Court, bid for or 
wimout ivrmu.ion piichasc thc property. 

(2) ^Miere a decree-liolder purchases with sucli per- 
mission, tlie purchase-money and the 
purTlw”. anKinnt ^rt«vr»c aiHount duc OH the decree may, subject to 
n..> l.tav.n«ny«cnt pfoWsiODS of SCCtlOU 73, be SCt oS 

against one another, and the Court executing the decree 
shall enter up satisfaction of the decree in whole or iu P‘'irfc 

accordingly^ 

(j> 
ft) 

(m) 

<nl 1. hUnoin ^ T/itiSAr.Au-ir 

II<in> t U 13f IC Kti 
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(3) "Where a (lecrcc-liolder piircliascs, bj hiinsclf or tiirougli O. 21, 
another person, >Mthout sucli j>enm‘!sio!i. tlic ('ourt nia), jf it 
tliinks fit, on tlic application of tiic judgment -<lel)tor or any 
other person ^\hoso interest'^ are affected by tlie sale, b) order 
set aside the sale , and the costs of sucli application and order, 
and any deficiency of price which may happen on the re-salo 
and all expenses attending it, shall be paid b}' the decree-holder 
Alterations In the rnle — 

1 ThpwonN nulij^t to tlip provi*ion« < f in 7a art* new See notes below 
Hn<!er the head Amount due on tlic deerre ' 

C The wirda anj other person «lu»«c intercati are affected b> the sale in 
eub r (3) lut\e Iieen aubititutcd for the woriN an) other jirrson interettrd 
in the rale Thi^ it mereh a terbal alteration 
No separate suit — W here a decree holder without leaic of the Court buya the 
property of the judgment debtorat a Court rale, the remedy of the latter la bj application 
under this rule and a 47, and not bj a refvarate amt a separate suit it barred under a 47 
Tlie question whether the aalc should U> set a«ide or not is n question between the parties 
tothosuit relating to the ‘execution of the decree within the meaning of s 47 and it 
roust therefore be decided by the Court executing tlic decree and not by a separate 
luit(g) Note the words ' may by order act a«ide the sale inaubr (7) 

' The Court may if it tblnlts fit. set aside the sale —In Rm RaJka knthna 
T Dishtihar S(iha>/ (r) their Lordships of the IViay Council in dialing with tho 
corresponding t 201 of the Code of 1832 said Upon the construction of thu section 
It IS evident tliat a purctu'c by a decree liolder who bas not obtaineil permission is no! 
toid nor a nuUili/ but h only to be aioidcd on the application of tlic judgment debtor 
or some other person interested It would be injurious to those interested m the sale 
if a decree holder who had bein forced up in tho bidding to give a largo sum of money 
could escape from fulfilling his contract by getting tbo sale deelared&nullity, and it would 
make all titles under such sales insecure if at later penods they were liable to be treated 
as nullities A sale is to be set aside upon application and upon cause shown ’ tVhero 
a decree holder purchases without the permission of the Court, the sale as stated aboie, 

IS not absolutely soid, but merely voidable («) The words the Court may, if it thinks 
fit, set aside the sale show that a purchase by a decree holder without permission is 
not tp^o facta void , the purchase is valid until it is set as do under this rule (I) Nor is 
the sale void because tho decree holder purihases the property m the name of another 
after leave to bid is refused to him Tho sale is merely voidable It is voidable and nut 
void, even if the decree holderhad applied for permission and (Aeprr»iiinonuairr/used(u] 

In considermg whether the sale should be set aside, the Court has to consider whether or 
not the property has been realised to the best advantage , the question whether the decree 
holder has been contumacious is not matonal (a) Where a decree holder purchases 
without the permission of the Court through a benantidar, and this fact comes to the 
knowledge of the judgment debtor after confirmation of the sale under r 92 below, tho 
sale may be set aside even after confirmation (te) 

(u) Ret* RaMa Kmhiui V LieheeharSatiay {102 ) 

49 1 A SIS Hat 733 67 I C 9U ( S.) 

A PC 336 

(») 


(•) 

IC SSl 


(«■) 

(») 

to 
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D. 21, r. 72 Setting off decretal amount against purchase money— The- Bomiwy High 

C\>iirt has said that if ono of Iht fems on which pemn-aion to bid is granted to the 
decree lioWer is that there ehould he no right of set-off then m such a case no set -off 
should ho allow ed {z) 

Collector's sale— Court has power to allow a set the execution oi 

the decree is transferred to the Collector and the sale is held by the Collector, the 
( jllector is empowered under the roles framed bv the High Court to grant leave to the 
decree holder to b d , but the Collector has no power to allow a set off The decree 
iioldcr must nppl} under this role to the Court for lease to set off (y) 


Leave to hid — T^avc It* bwl should not he refused except upon good ground { 1 
A deeree holder who has obtained lease to hid at a judicial sale is in the same position 
as any other purchaser , he is not hound more than anv other per*on to di clo«e circum 
atancca within hishnowkdge, and hcanng on the sale SimiVatW a mortgasee puteha'ct 
who has obtained lease to hid is in the same position as an independent purcha«cr ({<), 
that 13 to saj, he docs not stand in the position of a trustee for the mortgagor, and 
he IS only bound to gi\-e imlit to the mortgagor for the actual amount of his bid and not 
for what raaj be the actual \alue of the property (cj The decree holder who is nllosrcd 
to putihase the property on condition that he would purchase it in full satisfaction of the 
decree is rot entitled to rccoser from the judgment^iebtor anv monev which he has 
to paj by way of poundage (rf) It may here be noted that if the decree holder himself 
is the purchaser, and the de«ree is aubscquentlv roversed, the sale to him will be set 
aside (e) , but tho sale cannot beset aside against a Lonaftdf purihaser who u not a party 
(o(ftesui((/) See notes to sec 05, 1 fleet of reversal of decree upon sale 

\Vbere a decree holder applies for leave to bid at the sale and no order is passed on 
his application, but is altoweil to hid throughout the course of the sale, the Court must 
be deemed to haxe permitted him to bid {g) 


“ Amonnt dee on the decree ^Vhen more than one decree holder has applied 
for execution, the amount due on the decree to the decree holder purchaser H the amount 
to which he would be entitled on a rateable distribution under see "5 {h) This is now 
madeclearbytheadditioQofthcwords subject to the provisions of sec 73 ’in'ubr (2) 
The decree holder purchaser must ahaie the prorceds of the sale rateahly with the 
competing decree holderB(i) Ifthefuttamountbas been paid to him the Court ordering 
rateable distribution may make an order for refund of the proportionate amount to be 
enforced by summaiy process in execution (y) But if rateable distribution is being 
made by a different Court and a Court of higher grade and the Court has already 
allowed the decree bolder to set off for the wholo amount that u a proceeding saved 
fay sec 01 (2) The Court makmg rateable distribution can onlv call for the biUnce of 
the purchase money after the set off ft) The Madras High Court has held that if the 
sale proceeds are less than the amount of the decree against which a set-off has been 
allowed, other decree holders liave no right of rateable distribution, as the whole amount 
must be deemed to have been received and reaUted co instant! the sale is n ade (H) 


(z) Umanmal > Somtf'V (199s) 3S Com 3 9 
<u) xrorlund V Paya (lO-M) 4t 1 «ib StO sS 
IC 5-7 

{!) 

(0) 


(J) 

(9) 


ZniniilaMin v Ughar J(* (1839)10 tH tSS 

JZiffidinr V ^oira6 Saijai (19^^ ^ 

43 lUllC 315 t -.7>A P itJ 


(i) ■ 


<o 


Oanya Pert/ia t r J<iiraAtr(l892) 19 Csl 4 
i-urnamo V item / rni'iif (19-9) -7 UI liJ 
S43 118 I C 878 ( -9) X A XS6 
S(t Cmfdmalv A r< i ii(S / (1900) S7 Cal 
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Interest. — \ dpcrrt* t)i<* *nli«ff»ction of wliifh rr«iill«Mroni llic ilrcrcr liol Icr O, 
Iiimsclf hiildmg tlir full Jimmint of the dwrpo at tho rtwiUon li not llrtIl 1 I]^ 7 

J until till* #sl(? ha« I'wn ronfirmwl umW r 0 ’ lirl jtr ( 1 ) If, tlirrrfofr, llir <I''crpc 
cam<^ intorv«t, tlio (Wrw ImMcr »* rntiticd to rliim inUn"*! l<*twwn the (Uto of tlio 
asleand tli^ date of its confimislK n (m) 

PrOOednre — \silc under tins rule I* to be set *«Hle u/i^n nyiyi’iru/iort nnd iipm fini«c 
sliowTi Tlie Hijrli Court of 'Isdras Ins brM that *licir a dixo’c holder purilinses pro 
pcrt^ m contr-ncnfic n of thr prtiMsions of this rule, and sues the judjmentKlchtor and 
transferros from him for pos«c».*i m, it » «prn to the jud;:mentHlrLtor to appl\ to lm\c 
thcsaloset B<Hle in f/of ruilli) win of answer to the pltmtilT s claim It is not neers-aary 
that the Jiid-ment-debtor i-hoiiM not base | revioiisly nppUt I to the Court under this 
rule and sec ^7 to set amde the sale Tlie written statement of the judgment.<lebtor 
maj be treited as an try y h'fit on toset aside the sale under sec 47 (n) But the nutter 
IS purclr one of discretion (o) 

Receiver decree holder cannot purchase — if the decree holder who has been 

appointed a rrceiier of the pmj>ert\ unilerO 4 ft, r 1 purchases the properts thcsalcwill 
be Ect aside eien though he has obtained the haro of the Court (p) Such a puTcha<o 
offends agnnst the principle that nobodj must allow nim<elf to get into n position 
where hi 3 interest conflicts with hisduti ( 7 ) 

Leave obtained by mlsrepreseotatlOR.— Where the Icon e to bid is obtained by 
thedecrce holder bi mi*Tepre«entatiyn, the Court mas refuse to tonfimi the tale (r) 

Appeal — No appeal lies from an order refusing to gire a decree holder permission 
to purchase at the Court sale (r) But an appeal lies from an order setting aside or 
refusing tosctaaidcasaleunderthis rule[0 43 r I, el (j)] 

Bombay Rnlo 72A — lUile ~i\ made bs the ll)i,b Uiurt of Bombay under 
see 13d of the C(k1c dues not a( ( is I II iIk original ride < f the tlihb ( ourt (1) A contra 
Tension of this rule I a material irre_ularil> nlinli inaalxJates the sale (u) 

73. [S. 292.] Xo officer or other person liaMng any duty 
R«tnction en biddin? to perform m connection w’lth any sale 

or purchase L> officer* Cither diTcctly 01 iiidircctly, bid for, 

acquire or attempt to acquire any interest in the property sold 

Pleader — This rule does not preclude a | leader of a parti to th“ suit (i) nr lus 
clerk (ic) from bidding 

Sale of moiahlc property 

74. [lYeiy] (1) '\\niere the property to be sold is 

Sale cf sEricuiturai agiicw\twTa\ pTodwcc, 'tbii saIc shaU 
produce held,— 

(a) if such produce is a gro\ving crop, on or near the 
land on winch such crop has growTi, or, 

(I) Cu»«A 1 Pur$hotlam (lOOJ) 31 Bom 311 
(m) " " ' ' 

(») , _ (f) 

(o) <ll) 

0>) ■ . _ . » <c) 
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rr. 74-76 


(b) if such produce li'is been cut or gathered, at or near 
tlic tlireshing floor or place for treading out grain or 
tlie like or fodder stack on or m u Inch it is deposited 
Pro\idcd that the Court may direct the sale to be held at 
tlie nearest place of public resort, if it is of opinion that the 
produce is therebj likelj to sell to greater ad\antage 
(2) Where, on the produce being put up for sale, — 

(a) a fair price, in the estimation of the person holdu g 
the sale, is not offered for it, and 

(b) the OAvner of the produce or a person authorized to 
act in Ins behalf applies to ha^e the sale post- 
poned till the next daj or, if a market is held at 
the place of sale, the next raarket-day, 

the sale shall bo postponed accordingly and shall be then 
completed \vhnte\cr price maj be offered for the produce 

Placed sale of movable property —Fxtepi m tbe caw of ognculfural p»do« 
for which prov a on has been made b\ this ruU a sale of morables In execution of ft decree 
ehould ord nar ly be hel I at some place within the junsJ ction of the Court ordering the 
sale Good and sufficient reasons ou-ht to be ehoien for directing otherw se A Mere 
contention that a h gher price is likely to be bid in some other place is not a good and 
sufficient reason (x) 

75. [A’'eu’ ] (!) \\'bere the property to be sold is a 

growing crop and the crop from its nature 
” admits of being stored but has not yet 
been stored, the day of the sale shall he so 
fixed as to admit of its being made ready for storing, before 
the arrival of such day, and the sale shall not be held until the 
crop has been cut or gathered and is ready for storing 

(2) AVhere the crop from its nature does not admit of 
being stored, it may be sold before it is cut and gathered, and 
the purchaser shall be entitled to enter on the land, and to do 
all that is necessary for the purpose of tending and cutting or 
gathermg it 

76, [S 296.] AVliere the property to be sold is a nego 

tiable instrument or a share m a corpora 
J'SS 'ta tSSSS*.’ tion. tie Conrt may. instead of directing 
the sale to be made by public aiicuon, 
authorize the sale of such instrument or share through a broker 

• May — Bale thtougb a broker la permit v«* atil not obt ga tory (yl 

<t) fell V Saniafa (iRSa) 13 Bom 2^ 2* 1 (jrl Baioo v i«Irai(186 ) 8 W R 
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77, [S. 297.] (1) "Wnicrc movable property is sold by 0 
public auction the price of each lot shall bo 
s.Tcbypubiw- ■uctiun. time oi sale or as soon after ns 

the officer or other person holding the sale directs, and in 
default of payment tlic property shall fortlnvitli bo rc*sold. 

(2) On payment of the purchase-money, the officer or 
other person holding the sale shall grant a receipt for tlic same, 
and the sale shall become absolute. 

(3) Where the movable property to be sold is a share 
in goods belonging to the judgment-debtor and a co-owiior, 
and t^^o or more persons, of uhom one is such co-oumer, 
rcspectl^ely bid the same sum for such property or for any lot, 
the bidding shall be deemed to be the bidding of tlic co-o\vner. 

Where moratle property Is sold by pnbllc anctlon — does not apply 
to negotiable instrumfnts or sharwaoW through a broker unclrrr 7G abore (:) 

Payment of prlce.—Tlie olTicer holding the aale has a (lisrrrtion to allow the prico 
\o be paid at a renionaUe time alter the mto 

In default of payment— The prontioosofr 7lappl^ toareMlcunderthi9ruIo(6) 

Sub rule (3) —This mb rule is new It gireaa right of pre cmption to the co 
owner See as to immovable property, r SS below 


78. [S. 29S.] Xo irregularity in publishing or conduct- 
vnotiouti.to movable property shall 

saJrt*rt’aorp"f»<'n’ \itiatc thc salc , but uny person sustaining 
any injury by reason of such irregularity 
at the hand of any other person may institute a smt against 
him for compens'^tion or (if such other person is the pur- 
chaser) for the recovery of thc specific property and for 
compensation in default of such rccoverj’ 

Scope of the rule. — This mle provides for the case of irregularity in publishing 
or conducting the sale of moinWe property Rule 90 deals with irregularity in publish 
ing or conducting thc sale of immotaMe property 

Irregularity In publishing or conducting tbesale.— If thcsaleprociamatioQ 
Marraots a title which fails the lajuml party may apply to set aside the sale, for this 
IB not a case of irregularity (c) 

At the hand of any other person.— Where movable projxirty not belonging 
to the judgment-debtor is sold at the instance of the decree holder, the real owner may 
sue the decree holder for the ^alue of the property {d) 

Money-decree, — A money decree IB not movable property within the meaning 
of this rule (e) See O 21, r 51 


(I) IVa/d V /lim (IBAj) 9 Horn 518 

(a) 5ilaA Farted r <f»4V Charun (1872) 4 W W 

i» « c B s: 

<5) narndhamv «<i;roni (1881) 7 C«1 S37 


ia| T (inor., v iV It ll8 

t<> JfaHnj Inn B^e \ S£avna To Nyun <1933> 

1 Bang 360 *0 1 C 679, (S4) A B SI 
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0.21, 79, [ Ss, 299, 300, 301. ] ( 1 ) ’W'liere the property sold 

*^*^^*®Q 1*5 mo'vable property’ of ■u-hich actual 

seizure has been made, it shall be delivered 
to tlic purchaser 

(2) Where the property sold is movable property in the 
possession of some person other than the judgment-debtor, the 
deli\ erj thereof to the purchaser shall be made by giving notice 
to the pereon in possession prohibiting him from delivering 
possession of the property to any person eveept the purcha-’er 

(3) the propertj sold is a debt not secured h} a 
negotiable instrument or is a share m a corporation, the deh 
\ery thereof shall he made by a vrritten order of the Court 
prohibiting the creditor from recen'ing the debt or any interest 
thereon, and the debtor from making payment thereof to 
an\ person cveept the purchaser, or prohibrtmg the person 
in whose name the share may he standmg from making any 
transfer of the share to anv person eveept the purchaser, 
or receiving pa}ment of anv dmdend or interest thereon, 
and the manager, secretary or other proper officer of the cor* 
poration from permitting any such transfer or making any such 
payment to any person eicept the purchaser 

Sale of shares — \ purebiser of aham of a Companj’ *1 « wJt m fxe<nU® 

of a decree IS not entitled as of ngbt to have tus name entei^ in the rejl tet 
Company as a shareholder He is subject to the same rules aa tho'ie which appl^ * 
pnvate purchawrl/) 

Forms — Sjc App F forms aos 0^ 33 and 54 


80. [S* 302 ] (1) "UTierc the evecution of a docu 
ment or the endorsement of the party m 
whose name a negotiable mstrument or a 
share in a corporation is standing is required 
to transfer such negotiable instrument or share, the Judge or 
such officer as he may appoint m this behalf may execute such 
document or make such endorsement as may be necessary, 
and such execution or endorsement shall ha%e the same effect 
as an execution or endorsement by the party 


(2) Such execution or endorsement may he in the fob 
lowing form, namely — 

A B hj C D , Judge of the Court of (or as the case may 
be), m a smt hy B F against AJi 


(f) J/andoX ▼ CoMan ijnniunj »«•< 

factunnf Co (1017) 41 Bora 76 S7 I C 


698 T 5 i?,** 

537 541 tfl C 655 ( 3>AM 
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(3) Until the transfer of such negotialile instrument or 
sliarc, the Court may, hy onlcr, appoint sonic person to receive 
any interest or dividend due thereon and to sign n receipt for 
the same ; and any receipt so signed shall he ns valid and 
cfTcctual for all purposes ns if the same had been signed by 
the party himself. 

Execution of deed of transfer of shares — ttiirn? a dwl of tmn^fer of *harr^ i* 

cxrcuto<l Lr a Jm!?!* under this nilo tl>** rotn|Kim iw* no optinn to rrKtstcnng the 
»h*tfhoIder «ho pureliAVMl the Bhatrs in etwiution And if the piircliiBer cannot obtain 
the original ahare ccrtiliraloa from the jii Igmeiit debtor, the coinjtan) i< bound to griiit 
him new Bhareccrtificalcafs) 

81. [5. 303.] In the case of any movable property not 

herembeforo prodded for, the Court may 
make an order \esting such property in the 
purchaser or as he may direct ; and such 
property shall vest accordingly 

Sale of immovable propcrtij 

82. [S. 304.] Sales of immo\able property in oxeou- 

w-hBt Courti 0fd«r of dccFCCS iiiav bc ordcfcd by any 

Court other than a Court of Small Causes 

83. [S. 303.] (1) Where an order for the sale of im- 

mo\ablc projierty has been made, if the 
mue''j’u4*m5nt‘deMor to judgmcnt*dcbtor cuH Satisfy the Court that 
r«i.o«nio ntofdecrr.' there IS Tcason to believe tliat the amount 
of the decree may be raised by the mortgage or lease or 
pn%ate sale of such property, or some part thereof, or of 
any other immo\able property of the judgment debtor, 
the Court may, on his application postpone the sale of 
the property comprised in tlio order for sale on such terms 
and for such period as it thinks proper, to enable him to raise 
the amount 

(2) In such case the Court shall grant a certificate to 
the judgment-debtor authorizing him within a period to be 
mentioned therein, and notwithstanding anj'thmg contained 
in section 04, to make the proposed mortgage, lease or sale 
Provided that all monies payable under such mortgage, 
lease or sale shall be paid, not to the judgment debtor, but, 
saa e m so far ns a decree-holder is entitled to set off such money 
under the pro^^slons of rule 72, into Court 


U) Toolift Dail V Eait lUg Cl {19« ) ' Ind Jur \ S 1S3 
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0. 21, r. 83 Providofl also tliat no mortgage, lease or sale under this 
rule shall become absolute until it has been confirmed by the 
Court, 

(3) Nothing in this rule shall be deemed to apply to a 
sale of propert}’ directed to be sold m execution of a decree 
for sale in enforcement of a mortgage of, or charge on, such 
property 

Alterations In the rule— The vonl^, ‘save m 60 far as a decree holder is 
entitled to set o8 aucU monej under the provisions of rule 72 ” in sub r (2) have bpeu 
added to make it clear that where ft decree holder is entitled to a set oS under r 72, he 
should not be required to pay m the moiuea. A similar saving has been introduced 
into r 84 sub r 2, and r 85 

Postpone the sale Tor such period as it thinks proper —The postponcraent 
of sale under this rule is discretional Court (h) But the postponement should 

be for a reasonable period (i) 

The amoant of the decree can be raised -No sale should be postponed 
and no certificate should be granted under aub r (2) unless the vholi amount due on 
the decree can be raised by mortgage lease or sale (j) 

notwithstanding anything contained in section S4— On compbmee wiib 

the conditions of this rule, a private alienalion, notwithstanding s 61 becomes absolute, 
not only against the claim of the decree holder, but against all claims enforceable under 
the attachment (t) 

Confirmation of sale by conn — UTiere permission to raise the amount of 
decree by private sale has been granted to the judgment-debtor by two Courts in each o 
whfch a decree has been passed against him, it is enough if the sale is confirmed by 
Court It IS superfluous to apply to the other Court for confirmation of the same sale (U 

Guardian and Wards Act 8 of 1890, s 2 d — A private alienation ofpropert). 
though coafiimcd by the executing Court under thjs rule, is not vabd if such alienatiou i* 
made by a, guardian and the sole is not confirmed fay the Court 6y wAtcA Me guardian wfls 
appointed (m) 

Decree for the enforcement of a mortgage.— This rule does not apply 
to a Bale of property directed to be sold in execution of ft decree for the cnforfcmcnt o 
a mortgage The reason is that in tho case of a mortgage decree the nght of sale doc® 
not depend upon the attacArneHtin execution but is confirmed bj the decree itself (n) 

Rateable distribution —TJouey paid mto Court under the proviso to sub-r (.) 
is liable to ratable distribution under b 73, as it is paid under a pending execution 
application (o) 

(A) BahtTimun v Land ilortjage bant (183ft 
12 I A 7 to 11 Cal ail 2S8 tl K B 

n if OMv V V Sibraya (1825) S 
lUnv. 13. 130 89 I C 300 (25) A It 

(i) 

U) 

^ (t) ‘ 

(0 V SAimrao (X^i) 19 S39 
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Revision. — No lir< from iin rtnirr rcfu<ins topostport* n itute iimkr (Iji* rule 0< 

Rut the pany apvnevcd m»} apply to the High Court un<ler< 1I'» fora tmilon of the fj*. 
otxler and the High Court maj in a pmprmw let a«id« the onler (f) 

g4, [S. 30f5.] (1) On c\cr}' sale of innnovablc pro- 
perty the person declared to be tlic pur- 
chaser slmll pay immediately after such 
declaration a deposit of t«enty-fivo per 
cent on the amount of Ins purchase money to the officer 
or other person conducting the sale, and m default of such 
deposit, the property shall forthwith be resold. 

(2) AVhere the decree-holder is the purchaser and is 
entitled to set off the purchase-money under rub 72, the Court 
may dispense nith the requirements of this mb 

“ DBCl&rcd to b6 tbo porchasor.* —An ex^ution sale I) not complete until the 
bid has been accepted and f he depo<(t under (tus rule IS paid (7) 

Material irregnlarlty- It has been held by the High Courts of Calcutta and 
Madras that failure to deposit the 25 per <«nt tmmtdi/itely as required by this rule la 
no more than a “ material irregulanty” within the meaning of r 00, which would ren 
di*r lip sale »r»dai/rH jub'lajotu) injury Jim rrsullpd byxeasojo rd eucluxrp^ulflwjy (r) 

It was at one time held b) the High Court of Allaliabad that such failure rendered tho 
sale altogether roitf (a) but these decisions hare now been orerrultd by a Full Rcnch 
tho new taken by tho Full Bench being tho saroe as that of the Calcutta and Madras 
High Courts (0 The word forthwith has been construed by (he ^Isdras High Court 
as meaning as expeditiously as circumstances permit («) 

Sub rale (2) — This sub rule IS new When leave to bid and set oS is granted the 
deposit will as a rule be dispensed with and the set off will take efiect as soon as the decree 
holder IS declared to be the purchaser (ul) See notes tor 72 Also see notes to r 83, 

‘ Alterations m the rule 

RAt&t)l6 dlstribatlon.— See notes tos 73, “ Before the receipt of the assets ” 

Calcatta Olgn Coart orl^nal side— rale not applicable.— This rule is not 

applicable to mortgage decrees on tho original tido of the Calcutta High Court The 
conditions as to sale nnd depo<it are there regulated by roles framed under s 122 (e) 


85 . [S. 307,] The full Amount of purchase money pay- 
able shall be paid by the purchaser into 
DrrwcV»?mSne^'"* CoiuTt bcforc the Court closes on the 
fifteenth day from the sab of the property . 
ProMded that, in calculating the amount to be so paid 
into Court, tlie purchaser shall ha^ve the advantage of any 
set off to M Inch he may be entitled under rule 72 


(p) 

<f) 


{r> 


\ it n n M CMtj V ^lt4'a/a (1»3S> 3 
Bans IS. 137 I C 300 ( 23) A H 
271 


(•) inliran \ Anrain (lA^S) 5 All 316 Amtf 
Bt^mv Bnnt ej Lp!'*r Iniia Lid (1808) 
SO All "TS 

(0 Sito rtam V Jantx Ham (19 ») 41^ All 266 
(») 

(■» 

W I • 
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0. 21, On the filteentn day Itom the 8ale.~Tijp purchaser is bound to see tbe 
rr. 85-87 money reaches the Court tn time to Mtis{y the nMjmrEinents of this rule. If the purchi'c 
money is not rectivcd by the Coart in time, it will not aToiJ him that he had posted the 
money in time, for the Tost OfliceM not the ngent of the Court («e) 

Material irregularity. — The timo for payment cannot be attended without 
the con'cnl ot the ilccrce-holiler and tl»e judgmont-debtor If it bo estended without 
thtir consent, the crscisoneof material irregularity within iho meaning of r 90 below {*). 
Where the Court or office Is closed on the fitteenth day in such a case 

the p'jment maj bt msdc on the nest day on which the Court crOfBce is open See 
GinerBl Clautes Act 10 of lb07, »• 10. 

Proviso — Tiu proMso w new. See cotes to r. 63 abo%e,“ Alterations in theule”. 


86. [S. 30S.] In dafault of payment witliin the period 

mentioned in the last preceding rule, the 
^ deposit may, if the Court thinks fit, after 

defraying the expenses of the sale, be 
forfeited to the Government, and the property sliall he re-sold, 
and the defaulting purchaser shall forfeit nil claim to the 
property or to any part of the sum for which it may subse- 
quently be sold. 

Alteration in tbe rule.— The werds may, if the Court tbmk* fit." hare teen 
BubstituWd lor the word ‘’ahtll’* Sre notes below. 

Forfeiture of deposit to Goveroment— The old section provided that ti» 
deposit “ efuill be lorleiicd to Government.” This provisionUd tt herdshipm eertain 
cases ij/1 To obviate the hardship, the word# “may, if the Court thinii fit," 
been substituted fet the woid “ shall ” It w no longer obligatory upon the Court to 
forfeit the deposit 

Calcutta High Court— Original side— role not applicable.— Tius rule docs 
not apply to sales under « mortgage decree tn the original aide of iho Calcutta Ib?^ 
Court for proTisatn has been made for the conduct of such soles by rules fr-med under 
s 122{=). 

87. [S. 309.] Every re-sale of immovable property, 

in default of payment of the purchase* 

^ollfl|;alloacmtc.^nte mOnej’ WltVlH ttie pCHOA 

payment, shall be made after the issue of a fresh proclama- 
tion in the manner and for the period hereinbefore prescribed 
for the sale. 


Fresh notIficatloU . — a fresh notification is only neccs'ary where the re '? 
default of payment of the ^wrcJlaac money withm the time allowed by r 85 Ao ^ 
notification is ncccssnry for a re sale in default of payment of the 25 per cent deposi 

required by r 84 

(1302} 


/»> iutnmonti/am V tl92a "43 Jlad ilad^SS , . , ^ /liisol S7 C*' 

* ^ I, J. 477. 6!) I C JW« 1237 A M 19, (a) Ooual Bat v <I9M) o 

Kahpala V H<unnla tlOT-1) » Cal 117, ^ H, ^ 1» 2(*i. <54 

138 1 C 177 1 32) A C 126 (a) Vallabhan v. Banjunnx (1685) 4- ■»' 


a <1698) 22 Bom 41S I (y) See 5am&< 
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S8. [S. VThcrc tlie iirojwrty Bo\d is a sbaro oi 

undivided immovable property and two or 
more jicrsons, of one is a co-sharcr, 

respectively bid the sanio sum for sucli 
property or for any lot, the bid shall be deemed to bo the bid 
of the co-sharer. 

Soc is to movable property, r 77, *tib r (3) iborc 

Co Sharer.— A tule to & »hire » not iufficient to support a claim fer 

pre empuon under this rule (b) The AUahibod lltgh Court has held under the tutes 
framed under a 70 of the Code that «herc a sale >• confirmed b) the Collector in favour 
of one bidder, in default of appearanee of the other bidder of the samo sum claiming a 
preferential right as a cc.sharcr, he la not entitled to maintain n separate suit to set 
aside the sale by virtue of a right of pre emption (c) 


89. [s. 310A.] (1) Where immovable property has 
been sold in c.vccution of a decree, any 
person, citlier owning such property or 
holding an interest therein by xirtue of a 
title acquired before such sale, may apply to liavo the sale 
set aside on his depositmg in Court, — 

(a) for payment to the purchaser, a sum equal to five 
per cent of the pturliasc-money, and 

(b) for payment to the decree holder, tlie amount 
specified in tlie proclamation of sale as that for 
the reco\ery of which the sale was ordered, less 
any amount which may, since the date of such 
proclamation of sale, have been received by the 
decree-holder 

(2) Where a person applies imder rule 90 to set aside 
the sale of his immo\ahle property, he shall not, unless he 
%vitlidraws liis application, he entitled to make or prosecute 
an apphcation under tins rule 

(3) Nothing m this rule shall relievo the judgment- 
debtor from any liabihty he may be under m respect of costs 
and interest not covered by the proclamation of sale 

Alterations in tlie rule — 

1 The word', “ any pornon iitber owmng such property or holdirg nn mtere&t 
therein by virtue of a title idimred before such sale, have been substi 
tufed for the words, any per^in whese immovable property has been 
sold under this Chapter fece notes below, Mho may apply under 
this rule ’ 


(S) Eamta Protad v jroAsa <1910] 3' in «S 
SIC -a’, AMU chalar v OAntais 
(191S)35 til 290 ISI C 999 


Bait 

20J 


79"l*c' 


TuZii Pam (1923) 45 
( S3) A A 180 


AU 


o. 

IT. 8 
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21 , r. 89 2 The words, untfc<i3 he withdraws hia application,’ and th« nonh, * or 

prosecute,” in sub r. (2J are new See notes below under the head 
“Sub rule (2)” 

Scope Of the role,-. This rule providos the only means by which a judgment 
debtor can get n<l of n sale which has been duly carried out (d) After the interest of 
a third partj , i e , the purchaser, intcTrenes, the decree cannot bo adjusted. See notes 
under O 2Ur 2, “Adjustment not certified if third party’s interest intervenes 
loiznov&blo property, — This role applies onlj to sales of immovable pro 
iwrtj A simple mortgage bond is movable, and not immovable property The 
provisions of this rule do not tberefora apply to a sale of such a bond in execution of a 
decree Je) 


This rale applies to sales under money and mortgage decrees,— Thw rule 

obnomly applies to sales in execution of decrees for the payment of money The 
transfer into this Cede (see 0 3t) of the sections of the Transfer of Property Act relating 
to decrees in suits on nortgagc shows that the provisions of theprc'ent rule apply ciso 
to sales under mortgage decrees Hence a mortgagor whose immovable property has 
been sold in execution of a decree lor the sale of the mortgaged property passed under 

0 3J, f 5, may apply under this rule to set aside tho sale (/) As to the old section 
U was doubtful whether its provisions applied to mongsge decrees, the High Court of 
Calcutta holding that tlwy didncdfp), while the other Courts holding that they did (^) 
The Calcutta decisions are no longer law The rale applies also to ssJes under a mort 
gage decree on the original side of the Calcutta High Court (M lint the rule though 
well adapted to Slofussd practice is not in its terns applicable to the practice of the 
Original side of the High Court where no amount is specified in the proclamation as that 
for the recovery of which the sale is ordered aud therefore it must be applied not 
strictly but as fairly as possible to cases on that side (y) 

Wbetbbrtbe rale applies tootber sales,— This rule has been held to apply 
when thessleis under a decree passed in terms of an award made on an order of reference 
in Q partition suit (^) The High Court of Sladras has held Ihrt this rule does not app^f 
to a sale by a receiver of partnership property for realiiing the partnership a'sets (^) 
The tide does not apply to a saleol a tenure under the Bengal Tenancy Act fo aiwara 

01 rent Sec s 114 of that Act 

Who may apply ander this rale.— c^n*r ihe old Kciton, the application to 

set aside a sale could only bo made by “any peroou whose immovable property has 
been sold under this Chapter,’ that la. the Chapter relating to execution Those words, 
it uas held, included — 


(1) the judgment debtor , 

(2) any person, though not a party to the suit or decree (mj, whose interest* 
were affected by the sale 

A person whose interests were not affected by the sale could not, it was held, apply 
under that section (n) 


{d) 

w 

(/) 


(») 

m 


(») 


nihnah v ilalad’O (tOOll £51.. 
3lallii<ir]«nadu r Ltnjxmtalt (ISOJJ 
25 Mad ill 

Daii \ nu<*iro 
Cal 63, CO J f ■“ 


01 

TO 

(i) 

<m) 

0«) 


w'emllov yiifrnrffo l Cara (1915) 

C \\ \ 530 501 C J32 . 

Saljanie v llatl (19^9) 56 Cal 47?. 1**^ 
I C 718 (^9) A C 571 

\nlliv tmidlini (19J ) 2? C W > 
466 -7 I c 771 ( 231 A C 53-’ 

V Bamrhanifra 

J, a 405 63 1 C 910 1 21) A M 4« 
Strfianj v Palaram (1911) ** C»1 I 
I C 810 
Hsn ftiani/nt v 

450 \ SMgar 0903] SO C*l 

425 421 
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Vnrltr tfie prtienl rvU, th<' application to art amiIc a aalr of immovalilc property 0. 2 
held m execution of a decree maj be made l»j — 

(1) anx person owning the property, or 

(2) an% person holding an Interest in such property h> \irliie nf a title acquired 
l>efore the sale 

•' Any person either owning such property or holding an Interest therein 
by virtue of a title acquired before such sale'— Under the old section the 
application to set aside a sale on depn<it could be made hj anj person whose immor 
able property has been sold ’ Under the present rule the application may ho made by 
anx person cither owning such propertj or holding an interest therein h^ xirtue of 
a title acquired before such sale ’ Tlierc is no doubt that a judgment debtor, whose 
immovable property has been sold may appl> under this rule aa a ‘person owning 
euch property ’ But what if the judgment lebtor lias transferred his interest in tho 
properts ' Now a judgment debtor maj transfer his interest in the property before 
the Court sale or he maj do so after the Court sale Is he entitled after a transfer in 
either ca«e to applv under this rule ♦ Is the transferee from the judgment debtor en 
titled toappi} under this rule * The cases gi\e the following answers to these questions 

First, M Ttyards transftrs btjore Court sn/e —Under tho old section there was a 
conflict of decisions whether, if tho judgment debtor had transferred his interest m tho 
property before the Court sale, the trana/eree could applj under that section to hare 
the eamc set aside In Snmrtttn v Ayyothorai (o) for instance, it was held that the 
transferee could applj, while the contrary was held in ftanxhnndra r Halhmabat (p) 

Under the prevnt rule it is clear that a transferee acquiring title btfore tho Court sale 
IS competent to apply to hare the sale set aside further it was held under tho old 
section that a judgment debtor who bad effected a priiatc sale of his property gubse* 
quentlj to the attachment and prior to the Court sale was entitled to apply under that 
section to sot aside the sale (ij) This ruling is still good law (r) 

as rtyardflraiu/trsa/ltr Court snU — /I obtains a decree against J In execution 
of the decree certain immoi able property belonging to J is sold to C for Its ICG After 
the sale to C but before its confirmation under r 92 J sells the property to P for Rs 600 
It IS clear that if J could apply under this rule to haie the sale set aside on payment 
of the amount mentioned in the rule, the pecuniary benefit to him would be great, for 
while the property was sold at the Court sale for Rs 166, it fetched Rs 500 at the 
private sale Is J, the judgment debtor, entitled to apply under this rule to have 
the sale set aside * Is P, the purchaser at the pnvato sale entitled to apply under 
this rule 7 It was at one time held bj the Allahabad High Court (s) that neither the 
judgment debtor nor the subsequent purchaser was entitled to apply under this rule, the 
reason for the decision being that the present rulcgiies the judgment debtor a last chance 
of saiing the properts for himstlf and that it was no part of the intention of the Legis 
lature that the propertj should be saved for persons to whom it might be privately 
sold after the Court sale had taken place The Madras High Court held in its earlier 
decisions that the judgment debtor is not entitled to apply (f), but that the subsequent 
purchaser is entitled to apply (w) The ground of the'^e decisions was that the judgment 
debtor having parted with his interest in the property before the application under this 
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O. 21, r. 89 2 The Txorjg, “unle'Mbe vilb<lr4v& his application,’ and the words,* 

prosecute,'* >n aab r> {2) are new. See notes below under the ha 
“ Sub rule (2) ** 

Scope of the rnle,— This rule provides the only means !iy which a judgroei 
debtor can get ri<l of a ealo which han Lccn duly earned out (d). After the lutetest 
a third party, i e , the purchaser, intervenea, the decree cannot be adjusted. See no 
under 0 21»r 2, "Adjustment not certified if third party’s interest interrenes 

Immovable property.— This rule applies only to sales of immovable pi 
perty A simple mortgage bond la movable, and not immovable property T 
provisions of this rule do not therefore apply to a sale of such a bond m execution ol 
decree («) 

This rule applies to sales tinder money and mortgage decrees.— Thu r« 

obviously applies to sales m execution of decrees for the payment of money. 11 
transfer into this Cede (*e© O 3f) of tho sections of the Transfer of Property Act rvl^tii 
to decrees ill suits on itortgage shows that tho pfovisions of the present rule apply ‘‘h 
to sales under mortgage decrees Henco a mortgagor whose immovable property 
been aoJd jo eve< uHon of a decree for the aale of the mortgaged property parsed ondi 
0 34, t 5. ma) apply under this rule to set aside the sale (/) As to the old seetio 
it wag doubtful whether us provisions applied to mortgage decree^, the Sigh Conn ® 
Calcutta holding that they dnlnot{ff), while the ether Courts holding that they did (f/ 
The Calcutta decisions are no longer law The rule applies sUo to sales under a nurt 
gage decree on the onginai side of the Calcutta High Court l») But the rule thongJ 
vrell adapted to Jiofussil practice is not in its terms applicable to the prachre of tb 
Original side of the High Court where no amount is specified in the proelstnabon as tba 
for tbe recov erj of which the sale is ordered and therefore jt must be applied a®’ 
Btnelly but as fairly as possible to cases on that side (y) 

WhetUer the role applies to other sales^—This rule has been held to appij 
when the sale IS under a decree passed m terms of an award made on anorderofrefei^f^ 
rn 8 partiClun suit (if The High Court of hfsdras has held th't this rule does not apply 
to a sale by a receiver of partnership property for realising the partnership a«sefs ( } 
The rule docs not apply to a saleof * tenure under the Bengal Tenancy Act I® arrears 
of rent Sees 174 of that Act 

Wlio may apply under this rule.—t'wfcr fAe oW the appheahon 

set aside a sale could only be made by "any person whose immovable 
been sold under this Chapter," that is, the Chapter relating to execution Those words, 
it was held, included — 


(1) the judgment debtor ; 

(2) any person, though not a party to the suit or decree («>, wbose wvtctesfs 
were afieeted by tbe sale 

A person whose interests were not aHected by tbe sale could not, it was held, apply 


under that section («) 


Ml ram ram V ChVKHi Lai 1» AM 205, 
hruhMji y iSaiailea (HKU) 85 Bom 
101, JlniniaO'iaa^HV X/issawtirH OWi) 
25 \tad 241. 

(0 rifMan Dait v Huffar lal (W«l) 43 
’ ^ C-il 69, 60 1 C 406. 121) A C 169. 


o^trrulloff Sumdro v Guni (191^1 
OWN 586 501 c 432 ^ , ... 
ti) HahaafC \ llan (19’9) 58 Caf 4'‘, ' 

I C 718 ( 29) A C 574 „ .v V 

(t) .Virod,- A fi(A V ImuKwo 

4B6, 77 J C 774, (iVX C Wi 
(/) Tilljarnta v I}or>'hei’dra 
' LJ 465 8S1 C S16 tSl>A M . 
(«) SvrAnnrf n Pafomm (Wit/ S3 P>) h 

(a) UoTncAandm v /raMwnfav Ci'l 
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Vriiltr the prtfrnl nile, the ai<plKAti>n to wt n of immnrablp proportj Q. 21 
bold in e\ccution of a deew ma^ W mailr I>> — 

(1) an) pown on-ninp the proprrtj.or 

(2) anj penon holding an inlorr^t In anch proprrtj by Mrtuo of n title ocqinrcd 
before the falc 


“ Any person Cither owning snch property or holding an Interest therein 
by virtue of a title acqnired before snch sale”— Under the old ecction the 
application to aet aside a wle on deposit eoulil l>e made bj ‘ anj jicrson whoso immn\ 
able propertv has been sold ’ Under the present rule the application may bo made by 
“anv person either owning such pnipertj or bolding an interest therein by virtue of 
a title acquired before euch sale ’ Tliere is no doubt that a judgment debtor, whoso 
immovable propertj lias been sold may apply under tins rule as a “person owning 
eueh properts ’ Hut what if the judgment debtor has transferred bis interest in the 
property ’ Now a judgment debtor may transfer his interest in the property beforo 
the Court sale or he may do so after the Court sale Is he entitled after a transfer m 
either case to apply under this rule * Is the transferee from the judgment debtor cn 
titled to apply under this rule ’ The cases gne the following answers to these questions 

First, at rsgarJs traiujtrs btfott Courl sofe — Under the old section there was a 
conflict of decisions whether, if the judgment debtor had transferred his interest in the 
property before the Court sale, the uan»f<r*« could apply under that section to Lave 
the same set aside In .Snnieaio v Ajfyntkorat (o), for instance, it was held that the 
transferee could apply, while the contrary was held in linmehnmira v Ralhmalay (p) 
Under the present rule it is clear that a transferee acquiring title Irfort the Court sale 
la competent to apply to have the sate set aside Further it was held under the old 
section that a judgment debtor who had effected a private sale of his property subsc* 
quently to the attachment and prior to the Court sale was entitled to apply under that 
section to set aside the sale (q) This ruling is still good law (r) 


Yezf as ftjftrJs transfers after Court sate — A obtains a decree against J In execution 
of the decree certain immovable property belonging to J is sold to C for Its 160 Alter 
the sale to C but before itsconfitmationunderr 92, .1 sells the property to F for Rs 500 
It is clear that if J could apply under this rule to faaie the sale set aside on payment 
of the amount mentioned in the rule, the pecuniary beneOt to him would be great, for 
while the property was sold at the Court sale for Rs 160, it fetched Rs 500 at the 
private sale Is J, the judgment debtor, entitled to apply under this rule to baio 
the sale set aside * la i’ the purchaser at the private sate entitled to apply under 
this rule ^ It was at one time held by the Allahabad High Court (s), that neither the 
judgment debtor nor the subsequent purchaser was entitled to apply under this rule, the 
reason for the decision being that the present rule gives the judgment debtor a last chance 
of saving the property for himself and that it was no part of the intention of the Legis 
lature that the property should bo saved for persons to whom it might be privately 
sold after the Court sale had taken place The Sladras High Ctourt held m its earlier 
decisions that the judgment debtor is not entitled to apply (I). hut that the subsequent 
purchaser is entitled to apply (u) The ground of these decisions was that the judgment 
debtor having parted with his interest in tbe property before the application under this 


(o) (IPaS) SI Msd 419 lmor({ta''e> 


(/> hhar Dai v .. 

doatled la itd l.am v . 


(19S3)45AU 4 ’5 74 1 C 778 ( 23) A A 
•W2 

(0 StMaravaSa V Lakihminararamma (1913) 
33 Mad 775 2. 1 C 193 
(h) LatirllMi V fanlnran (1915) 34 VLid I J 
^ 13 1 C 579 iiubbaravadu v Zai 
.km,«ar„.nmma (1913) 53 JUd 775 777 

•> . ... — XK/irtojK-Sand 

18 I C 579 
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* 21, T» 89 ami so hnung no iiifereal m llic property at iht dale of Ihe apjihrahon, he was not 
entitled to apply under thi^ role, iinle«*« the sale to the subsequent purchaser was by an 
unregistered document m which ca^ the judgment debtor rrouW continue to be the 
on ner of the property and could aa aucli owner apply under this rule (r) On the other 
hand, the High Court of Bombay held that the judgment debtor is entitled to apply 
under this rule, but tliat the nubsequent purchaser is not so entitled (le) The ground 
of the Bombay decision is that as the sale to the auction purchaser has not been confirmed 
the judgment debtor remains tbe owner of tlie property, and that he is therefore entitled 
to apply as a ‘ person owning the property ” within the meaning of this rule As 
regards tbe Allahabad deeisjon, the Bombay Court said that the object of the present 
rule w as not only to presers e the property in the hands of the judgment debtor, but also 
to Rave the judgment debtor from monetary loss that might be occasioned to him if tbe 


an interest in the property o< fAe ifafe of tftt apjtficfi^ion under this rule, and that it was 
sufficient if ho owmed the property or had an interest in it of (Ac date of (Ae ('ouri-inU 
The High Court of Patna has followed the Bombay decuion (x) In a later e**® * 
Full Bench of the iladraa High Court ovemifcd its earlier decisions, and agreeing with the 
Bombay and Patna decisions held that the judgment debtor was entitled to apply, but 
that the subsequent purchaser was not entitled to apply under this rule (p) 
Allahabad High Court also has orerruled its earlier deeisJcms and held that the judgmrot 
debtor can apply, but not the purchaser (?) The High Court of Calcutta hat held 
that the Bubaequent purchaser is not entitled to appAy under this role Tbe reason giren J* 
that the interest, if any, which be held in tbe property was not by virtue of a title acquired 
by him “ before ' the execution eale, and consequently he » excluded by the 'rery 
terms of the rule (a) Where two applications are made one by the judgment debtor 
and another by a mortgagee from him after the sole, and each applicant deposits a 
portion of the aagregate amount required by this rule, the deposits and the epphcatiocs 
may be treated as made by the judgment debtor and therefore within this ruJe (6) 


Muc'lhneoui cat’s —Under Ibe ofd section it was held that a Mahomedan co h*'* 
was not entitled to apply to set aside the sale (c) This would si^m to bo the law noder 
the prcHcnt rule But it was held that a co sharer was entitled to apply (d) doubt 
ful whether a eo sharer is a person entitled to apply under this rule Acoparcener m * 
joint and undivided Hindu family can apply for he has an interest m the whole of Ibe 

property (e) It has been held under tbe old section that a durmukandar can apply 

The purchaser of a portion of a non transferable occupancy is entitled to apply 
although the landlord is the auction purchaser {g) 


A pereoti who has obtained a mortgage of the property before the Court-sale may 
apply under this rule (h) So also a usufructuary mortgagee in possession (») * 

person who has tn’rely agreed to purchase the property cannot apply under this rule, for 
a mere agreEment for sale of immovable property docs not of itself create any intere 


fr) 
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S«(Iiuror»ina’^» v Sjrd Mir Hui’etn (1910) 
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m tbe iirx'firrt\ (j). For the Mmr n«w>n an attachinc rmlitor cannot applj (I), and 0. 2 
a person who H out of ptworssion of the pmpnt> and h IiHf:i»tinc to rst«l.li*h hn nplit 
thereto, M not entitled to applj under tl«i ml*, ff) A le«*ec sulijpct to w|io«c interest 
the propertj n fold is cntitlecl to applj under (Lis rule (m) 

Unsacccssfnl application to stop sale.— The mere fact that the applicant had 
already un«ueees«full\ applied to slop the sale on payment of the decretal amount and 
had al«o put in a claim petition under r 5S almse, docs not preclude him for appljing 
under this rule (n). 

Deposit Wltbont application. — .An application is nrce«sar\ before the Court can 
act under this rule. Merc deposit of (he rwjuiml amount js not enough (o) Sec notes 
below, “Limitation" 

Deposit of five per cent.— The deposit of l per cent must !« made even though 
the purchaser mav be the decree holder The 6 per cent is intended as a compensation 


and costs he ma> hare incurred ({), but in another ease another Judge of the same 
High Court lia* held that nothing more than the presenbcil fue per cent can be claimed 
by the purchaatr (r) 

Mistake In calcnlatiog atnonnt to be deposited.— No sale u ill be set aside under 
this rule unless the whole amount epecibed m sub r (1) is deposited by the applicant 
leilAia rtirfy days fram the date of aale If the wholeamount is jiai I to tfie decree holder 


“ Liiaitation '* 

Less amonnt ■' recelred *' by detree bolder —The term received ’ eontem 


decreehoIJer (ll) 


In determining what amount has been “ received ’ hj the decree bolder, the Court 
should not give credit to the judgment debtor for any aroou it paid by a co judgment- 
debtor nbo has not joined m the application under this rule (u) 


Failure to deposit full amount. — ^ttherc a judgment debtor brought into 
Court not the amount for the recoTery of which the sale was ordered, but onl^ the amount 
realized by the sale, plus five per cent, with an undertaking to pay the balance, it 
was held that he bad not complied with the provisions of this rule, and the 

T! ^ 1^^^ 510 twit 587 ( 31) tc 883 " 

(f) ■_ (») « 
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D. 21, r. 89 Court refused to set aside the rale (t) In a Rangoon case the deposit was one day 
late and a few rupee? less th\a the full amount and the Court raid that the small shortage 
did not vitiate tho deposit but that the delay could not ho cviu^ed (ic) 

Conditional deposit. — A deposit under this rule must he unconditional (r) 

" For payment to the decree hoWer”— Rateable distrlbotlon.— The eipreaswn 

‘ decree holder " in sub sec (1) (b) refers only to tho decree holder for satu 
faction of whoso decree the rale has been ordered It does not include other decree 
holders who would have a right to claim rateable distribution out of the sale proceeds 
under sec 73 It is therefore enough if the judgment debtor deposits such amount as is 
sufficient to satisfy the claim ol the decree holder at whose instance the property was sold 
It IS not nccessarj that tho amount deposited by him should be sufficient to satisfy decreos 
held against him by other decree holders also (y) Again, when a judgment debtor 
deposits in Court a sum sufficient to satisfy the claim of the person for satisfaction of 
wliosa decree the property «*« ordered to Lesofd, fiie other decree holders are not entitled 
toarateahlechstnbutiOD thereof under sec 73(j) The Patna High Court, however, holds 
that as money paid into Court is paid upon tho terms o! the Code, whatever they may be, 
a deposit under this rule is liable to mtcablo distribution (zlj 

Deposit under this rale, a voluntary payment — A deposit under this role w 
a voluntary payment and cannot bo treated a* a payment under coer ion. If A by 
mistake sells the land of B, JJ may ignore the sale and resist dtsposiessioo by tbe 
auction purchaser But if B chooses to set aside the sate by mating a deposit oader 
this rule he cannot claim a refund (u) 

Sub rule (2) — here a judgment debtor applies to set aside a sale nndcr this ruts 
and subsequently applies under t 00 also, he is not entitled to prosecute tbe appi»afi'3“ 
made by him under this rule (h) But tbe Court should in such a case put the 
judgment debtor to his election svhethcr he would withdraw the application under r M, 
and if he refuses to do so, it should dismiss the application made under this rule (c) Au 
application, though purporting to be made under r 60, may not really be one under that 
rule, but one under sec 47, tho pronsions ol sub r (2) do not applv to such a 
cose (d) 

“ Court " — ^Tho word Court m this role means the Civil Court, and not, as m the 
case of decrees transferred to the Collector for execution, the Collector (e) Hence an 
application under this rule must he made to tbe Court and not to tbe Collector H 
judgment debtor applies to the Cbllcctor, he cannot stop limitation running agamat him 
It is tbe duty, however, of the Collector in such a case to return the application to the 
applicant and tell him that the application should be made to the Court (/) ^ce notes, 

* Lumtation ’ below 

Sale of property by separate lots. — Where property » sold m separate low 
in execution of a decree, it is not open to the judgment debtor to apply under this ru e 
— > . „ * 41* ic tbe 
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Rale of atl the lotR (y) Ilut in an AlUhaWI ca*e (A) where the decree oati'ficd by 0. 
the Rale of ReTCrul lot^ ftnd the lait lot i>o!d wm » hou«c for 15' 1,000, the rale of the houw 
w»' Rot R'lclo on the judj’ment«dehtor tleiio«ititig R» 1,000 for the decire holder and 
R'. 50 for the auction purcha*er. Tins was iiowerer esp1aine<l in a later ca'c ft* having 
prcceede»l on the supposition that the decree holder had received the proceed* of the 
other Rates (i) 

Necessary parties. — ^The auction purchaser AS well ns the decree holder aro 
neecs-sary parties to an application under this rule (j) proviso to r 02, »ub r. (2) 

The Allfthaltfid High Court has Raid that the rule impo*e* a dutj on the Court to give 
them notice but that thej are not neccs*arj parties (!) 

Limitation. — Tlie application under tins rule must bo made within 30 dap from the 
date of eaie [Limitation Act. 1003, Sch I. art ICC] The Court has no power to extend 
the time under ace 148 (f) Hie words “ilate of sale " menns the date on which the 
property is put up for aalo and knocked down to the highest bidder, and not the date on 
winch the sale la confirmed bj the Court (r 02) (m) At the same time it is to be 
rememljcrnl that if for anj reason the final bid remains unaccepted for some dv}S b^ the 
Bale ofheer, the penod of 30 days does not begin to run until such bid is accepted by 
him (n) 

The words '* may «rrb to have the sale set aside on fais depositing in Court," etc , 
show that not onlj the application, but also the deposit, should bo made within 30 days 
from the date of sale It is not enough to make the application within 30 da^s (o) Kor 
lauenou^hto make the deposit within 30 days (p) Both the application and tlie deposit 
must be made within SO days from the date of sale 

The law does not impose any penod of limitation for the issue to the parties of notice 
of the deposit {q) 

Appeal. — The law as regards appeal from an order aeide or refueinq to ul aetde 
a la^t passed on an application under the present rule is quite dilTerent from what it was 
under the Code of 1832 Such an order under the Code of 1 682 [s 3I0A] waanot appeal 
able <M on order for it was not included in the list of appealable orders given m sec 588 
of that Code [now 0 43, r 1] But tho order being one made in a proceedings in 
execution (r), it was appealable os a decret, if the question as to whether the sale should 
be set aside or not w as one betw een " the parties to the suit or their representatives ” within 
the meaning of sec 244 [now s 47} (a), and in such a case a lecond appeal alao laj from the 
order passed in first appeal And it was held that if the question was one between the 
judgment debtor and the decree bolder, in other words, between the parties to the suit, 
it did not cease to be so merely because the auction purchaser (not a party to the suit) 
was interested in the result {!) But where the question was one between a party to the 
Buit on the one hand and the auction purchaser on the other, there was a conflict of 
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0.21, opinion as to nhethcr an app"^! laj frQiit tho order (n) In tho**? cases, howeier, in 
rr, 89, 90 it nas held that no appeil lay from the order, it was held that the party ag^ieied 

might apply to the High CoQct for a rttijtoa of tho order (v) Under the present Code, 
however, an order aeitirg n«tJt or re/iuiit9 to art and' a aale [r 92] passed on an apphca 
tion Under Una rule [r 89}, is appealable oa an order, for it is included in the list of 
appealable orders given m O 43. r I [see cl (jJJ The result is that under (he present 
Code only one appeal lies from such an order (w) Isee s iQ { sub s (1) (i) and sub s (2)1 
An auction purchaser also can now appeal from an order under Uus rule Only one 
appeal is allowed m his case also (x) 

Dismissal Of application for dcfftnlt— Where an application under tins rule is 
dismissed for default of appearance and tho Court iefu«es to restore it to the file, no appeal 
lies from the order refusing to restore the application {y) 

Revision — The High Courts of Patna (r), and ^ladras (n) have held that the High 
Court can interfere lO revision it an application under thi% rule has been dismissed on the 
ground that it was made bj a person who was not entitled to apply, the reason given 
being that the decision in such a ease is the very foundation of jurisdiction and that 
the selion of the lower Court in refusing to deal with the application in such a ca»r, 
amounls tra-reluaftl lorserospjuwsdictjooiwlhin the meaning cfaec 1J5 On the other 
hand the Allahabad High Court has held that it could not interfere in revision when the 
question was whether the applicant wasapersonentitled to apply (6) But it inteifered 
in revision when the question was whether a sale of a single lot oould be set aside (c) 


Iio rev ision lies from an order dismtssing an application under this rule onan erroneous 
view of the law of Imitation {d) , but the High Court interfered in levuwn when the 
lower Court diamisMd an application on the ground that it hail no jurisdiction to extend 
tune for the pajment of poundage (e) 


90. [S‘ 311.] (1) Where any inunovaTolo property has 
. „ , been sold in execution of a decree, the 

'uurin decree holder, or any person entitled to 

Buuntv orttfiti share m a raieable distribution of assets, 

or uhose interests are affected by the sule, may apply to the 
Court to set aside the sale on the ground of a material 
irregularity or fraud in publishing or conducting it 

Provided that no such sale be set aside on the ground of 
irregularity or fraud unless upon the facts proved the Court js 
satisfied that the appheant has sustained substantial injury 
by reason of such irregularity or fraud 


(r) 

ii) 

(v) 
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AUciailons In the role 

1. Thf* “or uny perwn entitle*! to »IiArt> in o raloftblo <lntriimtit>n,’' 

lia»-c Iwn a(]i|o<l to givf to doci"iona under the ol'l i^ction See 

note* VIow, “ \\ ho may apply under thi* rule " 

2. The word*. “ anj person who*** intercut* are afTecfed by the M?e,'’ have been 

aulwtitutcd fur the word* **anj person nhn*e immovable property has 
}>een sold under this chapter” The esprcs*ion now substituted is wluit 
the Courts held m several co*es a»ns the mennin); of the expression “ any 
person whose immovable property has been sold “ See notes below, 
“ \\'ho may apply under this rule ” 

3 The words “or fraud” have been added after the word “ irrepilarity.” 
The addition of the«e words affects the rijhi of appeal as will be seen 
from the notes below under the head, “Fraud in publishinf; or conduct- 
ing sale ” 

4. Tlie words, “unless upon the facts proved the Court is satisfied,” have 
been substituted for the words “unless the applicant proses to the 
satisfaction of the Court ” This alteration has been made with a view 
to set at rest the doubts raised under the old section as to the etidenee 
upon which the Court could act See notes below, “Unless upon 
the facts proved the Court is wtwfled.” etc 
Who may apply ander this rule.— The only persons that may apply under 
this rule arc— 

(I) the decree holder, 

(3) any person entitled to share in a rateable distribution of assets under see 73, 

(3) any person whose interests are affected by the sate — an expression obviously 
of a wider import than the expression ' a person holding an interest in the 
property sold ’ used in r 99al>o«(/) 

The words “ any person entitled to share in a rateable distribution of assets ” did 
not occur m the old Mction, but it was held that the expression “decree holder” 
included such person (g) 


The expression “ any person whose interests are effected by the sale,” has been 
substituted for the expression "anyperson whose immovable property has been sold,” 
which occurred in the old section The latter expression was construed as meaning 
“ any person whose interests are affected by the sale ” in the Full Bench case of Asmu- 
funnissa Begum v Ashruff (A), and this interpretation has now been substituted for 
the original expression Where an application, therefore, is made by a person other 
than a decree holder or one entitled to share in a rateable distribution of assets, such 
person must be one tcAofe tnlereeis are affected bg the It eaaaat be eatd ol a peesea 

claiming by title paramount to the judgment debtor that his interests would be affected 
by the sale, inasmuch as hu title to the property cannot be effected by the sale, whether 
it were regular or irregular Ifence a person who claims to bo a purchaser of immovable 
property from the judgment debtor prior to the attachment cannot apply under this 
rule, for the sale being prior to the attachment, his interest cannot be legally affected by 
the sale (i) It lias similarly boon held that where joint Hindu family property is sold in 
execution of a decree against a member of the joint family, another member claiming 
the whole property on the death of the judgment-debtor by survivorship is not entitled to 


(/) JbJulArfe W > 

329 328, 23 1 C 839 

(j) ZdlfAmi V KMtani (1887) JO Mad 6" 


29 Ca) 948 A/udhui Pnuad v Aand 
X<i»(1893) is AU. 318 
(A) (18H8) IS lal 489 492 
(D AtmytumnatU llejum v Aihnff AU (1838) 
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O. 21, r. 90 *ipply under this rule { A co sharer cannot apply under this rule, for hw share does 
not pass under the sale (t) But a roveisioner entitled to succeed on the death of a 
Hindu widow has been held to be entitled to apply under this rule (t) A person who 
clalnia to be the purchaser of a (emre prior to atlactment from the judgment-debtor 
whose interest in the tenure has been sold in execution of a decree }ot ifi ona nrrMW 
oj rent, is entitled to apply under this rule, for his interests are aCectedhy the sale (ml 
Wher* immovahlo property has been *old m execution of a decree against the ostensible 
owner ns his propertj , a person claiming to be the beneBcial owner is entitled to applv 
under this rule (n) unless his right to the property is m dispute and a suit by him for 
a declaration of hia right is stilt pending at the date of the application (t») If the judg 
ment-dehtor transfers the propertv alter it has been attached and the propertr is then 
sold in execution the transferee, though subject to sec (U is a person whose inter sts are 
aSected and he ii entitled to apply {]*) 

It has been held by the High Court of Calcutta that the expression * persons whose 
interests are affected bythcaalc ” is not limited to persons whose proprietory or powMiorij 
title 18 aflected by the sale and that it includes persons whosopecuniory interert issSected 
by the aalc Hence it has been held that a decree bolder who has attached the property 
of the judgment -debtor tn exerwtion of his decree has such interest as would entitle him to 
apply under this rule to set aside a sate of the property held in execution of a decree ob 
tamed by another creditor ceeii though be bns lost his nght to rateable distrihitioo (g) 
But a piaintifl who has obtained an attachment br/oreyudpment is not entitled to spply 
under this rule (r) In a later decision the Calcutta High Court slid that this was too 
narrow an interpretation of tbe rule and held that a plomtill who bad obtained, before 
the sale, an attachment before judgment and then after the sale, a decree, i» entitled to 
apply (rl) , the same view js adopted by tbe High Court of Madras |s) 


Avcfion purchaser i-lQacaseundersec SlloftheCodeof ISS2, their Lordships of the 
Privy Councilheld that an auction purchaser was not entitled to apply under that section 
as be was not a person whose immovable property has been sold" withm the meaning 
of that section (IJ There is a conflict of opinion whether an auction purchaser is entifird 
to apply to have the sale set aside under the present rule He is so entitled if hr is a 
persoa whose interests are aBected by the sale” withm the meaning of this rule 
The High Court of Madras lias held that he la entitled to apply under this nilr 
The Court said It an auction purchneet’a interests are affected by an order setting 
aside the safe, it is difficult to sec why hie fnteresta are not also oiketed by the 
sale («) The Madras High Court has held that a judgment debtor may applj although 
ho has been adjudged iDsolvent(«l) The High Court of Patna has dissented from thi* 
view, and held that an auction purcha^eris not entitled to apply under this rule In 
view taken by that Court the expression ‘ intecevta affected bv the sale ” means interest* 
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m the property cxutinR 6e/ore lAe «I«” (r) The Allnhalwd lliph Court lift' 0. 
dcclinwl to follow the I’atna decJ'icma, and fcaa held that an auction purcha«er la 
entitled to applj under this rule Tlie Court aanl “ In the ordinary u«e of the word 
t ‘ interests”] in the English language it is a term cohering eierj sort of interest reeog 
nued hy law, such as, in the case of an auction purehascr, lialulit} to pa) the monej, 
liabilitj to complete and tike a transfer of the propertj, and from his own point of view 
the necessitj of finding the nccessarj funda, and also the nccrssilj of carrjnng through 
to fruition the provisional contract into whicli heliascntcml If the expression were 
‘ interests in the propertj it would of course be confined to sn interest in the propertv 
sold, anlecfdenf to the fnlt If the word were merely ‘interest ' without the plural and 
without the words ‘ in the property,’ it might bo possible to hold that the word ‘ interest’ 
was confined to interest in the thing itself at the time of the sale Rut that is not the 
expression " (»e) In a later decision the Patna High Court has resiled from its former 
decisions, and agreeing with the Allahabad High Court holds thntan auction purchaser 
IS entitled to apply (irl) The High Courts of Rangoon and Lahore and the Sind Court 
have held that an auction purchaser is not entitled to apply und'r tins rule {x) 

Dtjauhing uurf ion purthaser —A dcfnultmg auction purchaser is under a contingent 
liability and is entitled to apply to set aside a resale after hts default {y) 

Per»on» entitled to rateaLU ditlnhutton is expressly provided by this rule that 
a person entitled to share in a rateable distribution of assets under sec 73 is entitled to 
apply under this rule An attaching judgment-creditor who has a right of rateable dis 
tnbution is entitled to ap]<lv (s) Rut a person who is not entitled to a rateable distri 
bution, as where the appluation for execution is not made vnlil a/ltr the receipt of assets 
by the Court, cannot come in under this rule as a person whose interests are affected by 
the sale” (a) 

COttdUIona of applicability of the rule — a sale held m execution of a decree 
can be set aside under this ruleonlv if lh« following conditions concur — 

1 There mu«t be a material irTegutanly or Jrau I 

2 The material irregularity or fraud must be in putluhing or conducting the tale 

3 The applicant must have sustained su^sfanfiol tnjury 

4 Such injury must have boon caused by reason o/ the material irregularity or 

fraud 

Material Irregularity In publisblog or conducting sale.— The following arc 
instances of material iriegulanty in publishing or conducting a sale in execution — 

1 ServiceofnoticeunderO 21. r 22,upon a wrong person as legalrepresentative. 
see notes to O 21, r £2, Notice to wrong person as legal representative ” 

lA Omission to determine the value of the property to be entered in the procla 


(r) EMnJMonv £AMA (1918) S Fat L. J 
Sie 40 1 C fill. £anii CMmtra v 
.\i3yenJra AalA (1923) 74 1 C 7fil> I 24) 
A r 543 

(if) IlartMnJan v (1925) 47 AU 

479 482 87 I t 2*8 ( W) A A 459 


(ttl) 

M 


<r) 

(l) 

(a) 

(« 

(rt 


<d> 


ffira Lai v AMov (1933) 37 C VV > 
7e« 140 I C 879, ( 33) A C 815 
\araiHPalv liialra (1931) 53 iU SO 133 
I C 426 ( 32) A A 2 
SarAirMan V Pamasami (1914) 27 llaJ L 
3 30. 2S I L 93 


45 AlaJ L J 403 ‘5 I < 516 ( .3) 
AIT 93 |l I I AmilA ' (roAul CAsad 
(193 >>11 1st 421 133 1 C 74 ( 32) A i 
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i/all LauJr AAamini (1902) fi C VV,> 836 
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3. 21, y. 90 <hat8tatedin<hcprocIaiBation(e},orat a place different from that Bpccififd 

in the proclamation (f) the case la not merely one of material irregularity 
within the meanini' rf this rule, Init that the sale is \oid altogether But 
when the date of sale m the proclatnation fell on a Surdav and the sale was 
held the next day that was an irregularity that did not inval date the sale 
as it did not affect the attendance of bidders (g) See r CGof tins Order 

2 ^llsstatement of the Talue of the property or of Government revenue m the 
proclamation of aale auch as is calculated to mislead mterding bidders (A) , 
or to prejudice the pidipuenl-itcbtoc (»J See r Cfl of this Order 

T Omission to affix a copy of the sale proclamation as required by r 67 of this 
Order fy} 

4 Omission to have a drum beaten as required by r 67 of this Order read with 
r 54 a) 

G Holding a sale of immovable property before the expiration of 30d*ys Icom 
the date on which the copy of the proclamation has been affixfd on the 
Court house of the Judge ordenng the sale (f) See r 68 of this Order 

0 Non specification of the hour to which a sale is adjoumrd (m) See r C9 of 
this Order 

OA Holding a axle on a day other than the one to which it is adjourned (h) See 
r ti9 of this Ord^r 

7 Omission to issue a fresh jiroclamation where a sale is adjourned (o) uoi^s* 
the proclamation has been waived (p) tthere a sale proclamation hid 
been issued at the instance of the judgment debtor si* timci, «rd s fiwh 
proclamation was subsequently issued notifying that “in the ateenc# 
of any order of postponement, the sale would be held at the monthly ask* 
tcmmencuig on 13tli July 1003 at Monghyr” but the monthly aake 
did not begin until I7th July owing to the absence of the presiding officer 
from the station, and the sale m question was held on 20th July lu 
course of lAe wonlAly sales, without a fresh proclamation, their Lordship* 
of the Brivy Council expressed the opinion that in holdmg the sale 


and that the sale was therefore val d (g) See r CO of this Order 
8 Default in payment of the deposit of 25 per cent as required by r 84 of this 

Order (r) See notes to r 84 

(/) JJaiftorufuHn V PiTWi CiiuVn (1889) 1« Cal ^ T toft f- 

794 Hre »l»c> Snbit ham « /lumuUia 
^1927) >9 All 09 1 C 9"« t 27) A A ^ 

(/) Ja jarama v rrirfftas ri SS , 


{■) y/Kt iixlrattv Balm nim/a (1930) S Znek 
SSI tSS I C •*2. { 30) A O »1 
(/) \ ana Kumar V Ootim CAuiulrr (1891) 18 

Cal 422 

(4) TrimlMjfc v yn>i<i (1880) 10 Pom 604 Copt 


I (»l B Bin ilrMn yfUrf V Jnliwfranol* 

ST Cal ear 62 c an , /.aici 89 

I lA Ban? Ul Snip* V ratanerh car (1914) m 
Cst 26.231 A 200 1 22 t- 
(r) Ahmad £alt/ii/i \ /xi/M ( 1 P 08 > 28 AU 

/lAfm Si/isA \ Tarawa (laaff) »* ” 
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8\ Fitcndmc time for pn\n)cnt of fHirrhiiM? Jnon^^ (*) St rmto* to r S) 

9 Oini«^ion on tlic jvirt of Ihc |ItinttfI to b gunnhan n/ hltni BpiK.iiitod 

of a defer dant, where ofUr d"<rce, but iTfore aale the dcfindant hna l>erii 
adjudged to l>o of unbound inird(f) Foe U 32, r !'> 

10 In a cnae that went to the Tnaj Cuuneil the follow jnj; imgulirities oecnrreil. 
(1) proj'crtj liolongm]; to a jtidjrmcnt-deblor wai nttnehed. nnd Hic 
judgment-debtordinl pending the attarlimont lea ting n widow nndn minor 
son, hut no notueuf the siili^iient proceeding* in attachment was screed 
on an.t pervm reprr'enting the minor, (2) though the propertj con 
sisted of 109 mouzahs, the proclamation of sale was read out leithoiit bent 
of drum in one onlj of the monzalis, and aflitcd to a tree in that t illage , 
and (3) the procIamatHin dul not specify tno encumbrances to whieli 
tbe property was liable, but nialed merely the annual profit income nnd 
the \a1uc of the properit, with the result that the property teas sold at a 
gross undenaluation Their Lordships of the Priv} Council held that the 
above irregularities were all material inegulanties, and they acronlingl} 
set aside the sale (u) 

It IS to be noted m this connection that if the act or omission complained of amounts 
to a material irrc^fnnfy, the sale is not void, but voidable Being toidable, it is liable 
to be set aside under this rule on the application of an) of the persons mentioned in 
the rule, but it cannot be aet aside unless it is proved ‘hat lub’tanlial tnjurif has 
resulted from the irregularity see the proviso to the rule But where the act or 
omiasion complained of amounts to an illt’jahlif, it renders the sate void ab initio, and 
no proof of injury is required In cases (3). (5). (S) and (9) obove, it was contended 
that the omission complained of amounted to an tliegoUlg, and that the sale was 
therefore void ab initio, and that it should therefore be declared void vnthout proof 
oi substantial injurj Butit was held that the omission amounted to » mattnal tire 
gulanty only, and that the sale was not void but voidable only, and it could not there 
fore bo set a^ide unless substonfiof injury was proved For instances of sales void ab 
imtio, see notes to s OS “Sale when void and when voidable Bee also notes to 
0 21, r 22, “Omission to give notice” and “Notice to wrong person as legal 
representative ” 

No material Irregularity — No no'iec of » sale need be given to a receiver who 
IS not in possession of the property sold. A sale, therefore, without notice to him is 
not irregular (e) 

PubllSblng or conducting the sale — tV here property not covered by the decree 
has been proclaimed and sold, the case is ono of material irregularity in publishing and 
coi}di}ct>i>g ihe salo vjihw tha isfamng oJ thia rate (*p) Satg «r tmgii}ae pivpanttiott 
of the proclamation of sale (x) 

The expression “ conducting the sale” relers only to the action of the officer W’ho 
holds tbe sale The expression does not apply to anything done antecedent to the order 
of sale (y) 

(i) Sueraman^i/om^v^ rijtuitrfo (19^’) M Slid 

W f , 

(r) OAn Ttt r P n 31 P S n if 

CA^srar Pinn (19^1 7 Bsog tiS im 
I C H2.C29)A 11 Sll 


(ir) Iintuu-un.yutav CAu/fan Z<]{(1S24) 47 All 
304 84 1 I 74a(25)A A 23S Bu(«a 
Mnga v Ham J mad (ISHS) 23 All L J 
tie 83 I C 303 ( 25) A A 551 
<<) Jagfan \ath v Daud (1023) 4 Lah 213 
815 *5 I C 103 ( 23) A I. 69J Aim- 
ttandanjii V ^aminha (1033) VS }la.l 
35B. 144 I C 314, ( 33) A M. 2^5 
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0. 21, r. 90 Omission to attach property before sale —The question %\henier a: 

irregularity m attachxnq the property, as where the attachment is not properly notified, 
afiects the Bale or la merely an irregularity in ‘ conducting the sale” within the meaning 
oi this rule, i^as left open bj the Judicial Committee m the undermentioned case (i) 
In Mahadeo v Bhota }}ath Jo) a full Bench ol the High Court ol Allahabad held that a 
regularly perfected attachment is an essential preliminary to sales in execution of simple 
decrees for money, and when there has been no such attachment the sale is not 
merely voidable but void In a later ca'© (6), however, the same High Court held 
that the omi^iion to attach iimiovaUe property pnor to sale amounted to a material 
irregularity in ” conducting the sale ” within the meaning of this rule An 
attachment, itsvassaid, is asteptonards the taU of the judgment debtor's pro- 
pcrti As to J/flAadeo’s case the Court said that it could no longer be treated as good 
law since the decision of the Privy Council in 'Taasadat. v Ahmed (c) where it was held, 
with reference to a proclamation of sale issued in violation of the provisions of 0 21, 
T C8, that it was nothing more than a material irregularity and did not ipso Jacto 
vitiate the sale On the other hand, in a case decided under the Code of 1859, the High 
Court of Calcutta expressed the opinion that an attachment is not an essential preliminary 
in sales in execution of decrees it is merely a measure for the protection of the decree 
holder and the purchaser of the property, and the a^ence of attachment is not therefore, 
an objection which the judgment debtoris competent to raise (d) This view was adopted 
by the same High Court in later cases where it was held that after a sale had been con 
firmed, the 'ale was not to be considered a nullity merely by reason of the absence of 
attachnent le) The tame High Court has held that where an objeettou that 
the property proclaimed for sale has not been attached is taken before the sale, it 
la the duty ol the Court not to proceed with the tale and to direct an attaolusent [f] 
In the more recent case ol Panehanun v Kunjn (p), decided in 1017, the High Court 
of Calcutta held that the Court had no junsdiclion to lell property m execution which had 
not been duly attached and that omission to attach rendered thetale void tpn facto This 
deci'ion itia tubmilted is not good law and it hss been dissented from ina Calcutta case 
decided m 1930 In a Bombay case where the property was sold without prenouJ 
ottachment, the sale was stt aside, the case being treated as one under s 4T(i) The High 
Court of Rangoon has held that though the ab'ence of attachment is an uTegularity, it 
does not render the sale absolutely void but merely voidable and, further, that the ohjec 
tion as to the absence of attachrocot doea not come within this rule, but within e 4i 
the substantial question involved being oue of notice to the judgment debtor (j) The 
High Court of Patna has taken the same view as was taken in the carlierCaloutta decisions 
and refused to follow the decision in PaccAanan's case. In the Patna case the apphw 
tion to set aside the rule was made brfore the sale was confinni*d while in the Calcutta 
cases the application was made after the sale was confirmed As to this the Patna Court 
said that it did not inahe any difference. ' because il the sale was in laetamlhiVj Vj 
reason ol the absence of attachment, its «ul»equent confirmation could not make it 
valid {*:) The High Court ol Madras haa held that a sale without an attachment i* eo 
irregularity within this rule (fj 


(ri SlacruuiMfn v \fatiatir rtT$ha4 (1893) 0 
Ca 650 600 JO I A 35 
(n) (1883) 5 All 80 

(6) Sheodhuan v (18W) 8t All ill 

(c) (1891) 21 C«? 60 20 J A )-a 

((f) Shnroda 3/oyrt v Ifooma Vajre (1807) 
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Fraud In publlshln? or conducting sale— Tii<* wcnia or fraud nn 
new The present rule requite that «n application to »ct aside n sale on the ground 
of fraud in publuhing or eonducting tlic sale shoal I Is? made «n Irr Mm ni/e In the 
absenee of these ^ntds m the corresponding s 311 of the Code of 1SS2 it aas held that 
an application to tet aside a sate on the ground of fraud could onl^ !« made under s 2 >4 
[now B 47). Had it not been for the newly added wonli or fraud in this rule, such 
applications would have to Ik* tnade under a 47 of this Code The result would then 
haTC been, as under the Code of 1S‘*2, that a treondappral would lie from an onicr made 
on Buch application for rn onler made under s 47 has the force of a decree (s 2} and 
every decicci* open to secondappeal siihjeet of course, to the prosMions ofss 100 102(i/i) 
The effect of adding the words or fraud into the present rule is to transfer 
applications setting up fraud in publishing or conducting the sate from s 47 to the 
present rule The result is that no second npptol tctll now he from an order made on 
such application whether the order bo one netting aside the sale or refu ing to set asido 
the sale for the order is no longer one under s 47, but one under r 92, sndonlj 
one appeal lies from nn order made under r 92 (r) [see O 43 r 1, cl (j),nnds 104, 
sub.* (2)]. It will thus be seen that the object oftTie Legislature in requiring applications 
to set ande a sale on the ground of fraud in publishing or conducting the sale to be made 
under the present rule, instead of under s 47, is to escludo the right of second appeal 
from orders made ori such applications with a view to bring proceedings on such apph 
cations to a speedy termination. Kut though only one appeal ii allowed, an appeal 
DOW fies m every easo from an order made under (his rufo a nd r OS, even s( (he instance 
of an auction purchaser though he may not bo a party to the suit m which the sale was 
held. Seenotestos 47, * Fvecu'ion purclia8cr,”ill {l),p 178 

It ma> here be observed that in a large majorit} of reported esies m which apphea 
tions were made to se* aside a sale on the ground of fraud in publishing or conducting the 
sale the applicant was the judgment debtor and the fraud alleged was that the decree 
holder bad fraudulently kept him in the dsrk by omitting to scric him with the writ 
of attachment (r fi4) and that no copy of the proclamation of sale was affixed on the 
property so as to inform him of the exeeution proceeding In all these cases it was 
also alleged that the fraud first became known to the judgment debtor when the auction 
purchaser instituted proceedings to rccoser jioskssioii of the property In some of these 
cases, again, the auction purchaser was charged with collusion with the decree holder in 
perpetrating the fraud upon the judgnient.debtor (o) The obscrvatioaa of their Lord 
ships of the PnvyCouncilin X<ilfaJlon«<rfAurv hoomcar Btndeieree{p) havea matenal 
beanng on the question now under consideration (g) In that case their Lordships said 
that where a sale is imi>eached on the ground of fraud a difference must be made between 
an innocent purchaser and one tainted by the fraud which has brought about the execution 
safe '"The question is in (fie former ease, wfiicfi of (wo innocent parties sfiaff suffer. 


(nt) 
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T iteiio \ath (1B98) 2 CtV\ «01 
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Caya Bratad v Handhtr Sinjh (1906) 
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THE FIPST SCHEDCLE 


O. 21, r. 90 m tJ e latter H-hether bo who has wionzed Ihe other partv shall be allowed to enjor the 
fnuts of hi3 wrong-doing A Court exercising equitable junodirtion may withhold its 
tan t in the one case and ret set aside the sale with or without terms in the other 

A charge against a decree holder (hat he and Ibo'o who acted in concert with hin 
have acted ui such a manner as to j>*event the be«t price from being obtained dea not 
of Iftlf amount to a charge of fraud within the meaning of this rule. A obtains a decree 
a-^ic t B and obtains leave to h»d at the auction *ale. J then eaters mto an ante- 
tnent with a third person that it that person would not bid at the sale 4 would sell the 
properti to lam if 4 should become the purchaser The propertv is put up for sale and 
I urcliasfd hr 4 Ihe agreement does not constitute a fraud withm the meacing of th-s 
rule though it mar hare disconraepd competition at the auetjon (r). In a recent 
case ''IT Lawrence JenVic* C said The word fraud w verv loo«clv used in this 
(hs of cases [that is cases underr *'0] anv irre^ubnti is taken to b<* fraud with the 
con-equenees that such a finding involves. But a finding of fraud should he reserved 
for tliat which is di-hocest and morallv wrong and it is not sufBaent to come to a tvjve 
pentral finding of fraud ac tuai fraud inust be esiabluhed (i). The Patna Hi_h Omrt 
hasrecenllv held that where after the poUieation of the sale proclamatior thedecrre-hoUer 
agrees with the jud-mient -debtor not to hold the sale if parnsent was made wiihm a spe« 
fiwi time and he then proceeds to sell the propertr m contravention of the acrwineaf 
It an ounts to fraud m the matter of the eondu t of the sale within the meaning of thu 
rule (fk 


In a fe<eDt ca«e (u) their Lordships of the Pnw Coua J said Charges of f’so'i 
and coUu.io& must oodoubt beproved br tbo«e who oale ibea-^roved bveatab' 

li*hed farts or inferences legit matelv drams from those facts taken together as a whole 
^urpicions and anmises and conjeetore are not permiffiible substitutes for those facta or 
tbose lofe feoce~i but that bv no means requires that pverr pozaJmg aitifi e or contnvance 
re« rted to bs one accused of fraud most nece^nlv be completelv uaraTellid and cleared 
op and made plain heforc a verdict can be properir found aeam»t him. If this were 
not eo tuan> a clever and dexterous knave would escape 

SabStantiAl injury — 'fatenal Iiregulantr or fraud Btandmg bv it«elf is no ground 
fur setting as de a sale. There must be euhetoni of owns oned by the ine'^nti 

ntv or fraud. If the Court fads to find bo(A uregulantj- and mjurv occa'ioced 
thcrebv, it u bound to dismi&s the apphcation- fa other word* if there be tnatenii 
irregulantv or fraud m publishing or vonductmg the sale but no substantial loss u 
occasioned bv the irregulanlv or fraud the applicant is not entitled to have the **lc 
set aside (r). The substaatial isjoiy alleged by the applicant mmt be fTortd 
It cannot be aHumed from the mere fact that there was a matenal irregaUnty or fraud m 
I uth_hmg or conducting the sale The mere fact that there was a matenaf 
or fraud in publishing or conducting the sale will not the Court in assuBung • * 

substantial mjory has thereby been caused lienee although an appheant under t “ 
rule mav prove material irregularity auch as non 'pedfication of Govemment levcno" 
m the proclamation of sale (tr) or inadequate descnption of the propertv sold (a) ' * 

holding of the sale before the expiry of the penod pre-enbed bv r 63 above (yk the » 
will not beset as de unless it isproredthathad it not been for the irremlanty the property 
would have realized a substantially laiger price than what it did at the sale. The s*oe 
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nile applies where the s-ile is impe\ch«l on the groimil of frniicl in publi«hine or 0. 21, 
conducting the mIc 

" Unless opon the facts proved the Courtis satisfied that the applicant 
has sustained substantial Injury by reason of such Irre^lartty or fraud — 

These words form part of the proTi«o to tho rule The langusee of the pronso to tins 
rule differs from the language of the proviso to the corresponding section 311 of the CchIo 
of JS82, which was as followa — 

“But no sale shall l>e set aside on the ground of irrcguhnts iiriUes Ike apflicunt 
prores lo fht «afi«/affion of iht Covrl that he has sustniricd siihstantial injurj reason of 
such UTegulant% ” 

Tho words'* unless upon the facts provnl the Court is satisfied have been substi 
tuted for the words “ unless the applicant proves to the satisfaction of the Court " The 
object and effect of these alterations « >11 now be cvpl uned 

If an applicant under thu rule proaes “moferMif trregutarily" or "fraud ’ and if 
he also proves gross inadequacy of price realised at the sale, in other words if he proves 
*' euhafonfial injury IS this sufficient to entitle him to succeed under this rule? 

The answer is that it is not he must also prove that the inadequacy of the pneo has been 
caused “ 6y rea$on of ” the material irregularity or fraud Now there are two possible 
modes in which this raaj be proved, namelj — 

(a) by efireef evidence, that is, by evidence connecting the matenof irrcgufanty 
or fraud with the inadequacy of price as cause and effect or 

(b) by circunulaRficl evidence, that is, by evidence of circumstances which will 
warrant the necessary or at least reasonable inference that the inadequacy 
ofprice was the result of the irregularity or fraud complained of 

In Tastaduk v Ahmad (s) where a sate was sought to be set aside under the corres 
ponding s 311 of the Code of 1882 on the ground that it was held before the expiration 
of 30 days from the date of the proclamation (r C$), their Lordsliips of the Pnvy Council, 
after referring to that section, said - 

"In the application of that section [that is, s 311] it was meumbent on the respon 
dents to have proved that they sustained substantial injuty by reason of such irregula 
nty They gave no such evidence, and it would bo extremely improbable that injury 
could have happened from the non compliance with the strict letter of a. 290 [now r fiSJ 
Their Lordships cannot accept the judgment of tlie Judicial Commissioner that loss is 
to be inferred from the mere fact that a safe was held without full compliance with the 
provisions of s 290 [now r 68] The section [that is s 311] clearly contemplates direct 
ciidence on the subject ’ 

Relying on the above passage, the High Court of Allahabad held that to succeed under 
that section the applicant must prove that the inadequacy in the sale price was the result 
of ft matenal irregularity, and that the co existence of an irregularity and an inadequacj 
however gross in tho sale price was not sufScient in the absence of direct euderce to 
establish a casual connection between the one and the other In other words, the 
applicant must connect the irregularity with tbeinadequacy of price as cause and effect 
bt/ meant of direct eixdence (a) On the other hand, it was held by the High Courts of 
Sladras (6) and Calcutta (c) that tho fact that the inadequacy of price fetched at the 
e^le was the result of the irregularity complained of might be established either by direct 
(t) (1894) 21 Csl 60, 20 I A 176 

(a) Jagan Aaik V Slaiund (1836) 18 AU 37. 

SAinn V Agha Ah £Aan (1896) IB U1 
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O. 21f 1*. 90 cadence, or rajpht be inferred nhen ewh inference was reasonable having regard to /*< 
nalnre of th* irre^ularthj and rt««/e»ifo/ thttnade/^uacy As reganb the words “direct 
emienee ’ the High Court of Calcutta aaid that their Lonlshijw meant bj* that eiprrs 
Bion that there must be evidence showing that substantial injnn was the »'rM*ory 
result of the irrcgulantj complained of («f) 

Tlie distinction between the Ulababad decisions on the one hand and the 'Udrss 
and tlhlcutta decisions on the other may be explained bv an dlustration In executiOQ 
of a decree obtained by I asainst B, Ba one fourth share in certain property is sold for 
Its 200 R seeks to set aside the sale alleging that the propertr was sold at an adjourned 
sale that no hour was fixed for the sale as required br r CO that consequently there 
were on)} three bidders at the sale, and that owing to that circumstance the projertv 
letfhed the grossly inadequate pnee of Rs 200 It is proted that the hour to which the 
sale was adjourned was not fixed, m other words, mnlfual irrept/Ianty is proved 
ttnnliai inj try is also proved Iiy evidence of the "ale of a share smaller than one fourth 
of the same property for Its 4 000 The fact that there were onlv three bidders is al*o 
proved In such a case the High Courts of Madras and ( alcutta would under the old 
section set aside the sale on the ground that the paucitj of bidders eoiilJ rtaiOMUy bt 
ascnlied to the non specification of the hour, and the low price foufil rta^onabhj ie i" 
//rred from the fact of the paucity of bidden (<) The High ^urt of AJhihabad, howerer, 
would not set aside the sale on such an *nftttn<t That Court would require 
denrt to show that the paucity of bidders was due to tbe non specification of the hour 
and that the inadequacy of price was due to paucitv of bidders 


The wordi ‘ unless upon the facts proved tbe Court is satisfied “ have been *iib*ti 
tuted in the proviso to give effect to the Nfadras and Calcutta decisions \Vbat a 
necessary under the proviso is that the Court should be satisfied that the applicant baj 
sustained substantial injury by reason of the irregularity of fraud complained of, and if 
the facta proved to do so satisfy the Court, that is suOicient It is no longer necess-iry to 
connect the irregulanfy or fraud with the loedequacj of price a* cause and eflect hr means 
of direct riidrnce Tbe result is that a sale will be set aside under the present mle u 
there be either direct evidenfo eonnectuig the irregulanti with the madeqnaiy of pnw 

or evidence of circumstances which will warrant the nece«>!ary or at least reaMiusHe 

inference that the inadequacy na> the result of the irregulanti complained of and the 
Allahabvd High Court now follows th's rule (/) If there lie no such eriderce the sa e 
must be eonfinned (y) If the property has been sold m lots and the irregularities hare 
led to on inadequate price being realized for some lots the sale os to alt the lots rau*t 'C 
set aside (A) 

The mere fact that the property realised at the auction sale only one half of th® 
value entered in the proclamation of sale was held to be no ground for setting aside 
sale under this rule |il 


Necessary parties — The decree holder IS a necP3*aT> party to an appbcatiou uo cr 

this rule (jJ Under the Code of 1882 there was a conflict of opinion whether an sac wn 
purcha«er was a necessary parly to an appliiation under the corresponding s 31l( I 

Under the present Code the proviso to rule 92 would seem to imply that the 
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only a duty on theCourt toptw*him notice (/) Ulirro pro{>crt\ i« lioticlit at 0. 

a Court mIo 1>a t in the name of II, ji the limefirial ouner, n not a neceviarj partr to 
an application umlcr thia rule Hence if an order i« made aetling a«ido the rale in a 
procecdtnf: to which II waa a i*art\ it will I ind -1, though A was not joined as a partj 
to the proeecaling (w) 

Bona fide purchaser for value wlihoat notice— If the condinomof tlm rule are 

satisfied, the rale will 1e aet aside though the jmfeJia»cr ma^ be a bonafte purchaser for 
value without notice of the irtegulants or fraud tn puWishing or conducting the sale (n) 


Waiver and estoppel — ff tb* judgirentdebtor knowing of an irregularity or 
fraud lies bi and allows the sale to proceed without objectioo, he will lie estoppcsl from 
impeachirp the sale on the ground of megulitit^ or fraud though substantiil injunr 
has leen can<csl In .-fn/BOcA#ff<iin s .-IrvnacAcffum (o) their Lordships of the Pnvy 
Council Mid ‘ It would be ven diflicult indeed to conduct proceedings m esecution of 
decrees br attachment and sale of pro|>erty if the judgment-debtor coul 1 lie by 
and afterwards take adnntage of an% roiwlescnption of the proporti attacbed, and 
about to be sold, which he knew well, but of which the esecution crodilor or deci^ 
holder might bo perfecth ignorant — Ibat the% should tsLo no notice of that, allow 
the sale to proceed, and then com® forward and sa\ the whole proeecihngs wore 
vitiated’ In CirtfAari 1 Uttrdto .Naroin (p). the notiliratioD of sal® had stated 
the Goremment reienue to bo Ra. %I4G instead of Rs. 8,NC tbo sal® being fixed for 
the Sth of August 187A Tlie judgment-debtor appticil for a postponement of salo and 
stated that be wished to nw>« niones to pa> off the decree holder, and m Iim petition 
he added ' Under such circumstancei it u prased that a postponement of one moiiih 
be granted, ih* atlachmtnl anH ih* »o/i/ir<ifion of mU Itiny m/iintrtinrrf Ll>on that 
petition the mIo was postponed for one month wtlhoul Ihf i^sttr of a ttfond nolifitalion 
The decretal amount not hannt been pai<l the proiieru was pul up for a-sle The 
judgment debtor applio<l to eel a'ide the sale on the ground tliat the (xiveriiment resenu® 
was not (orrectli stated and that th® )>ro|>crl\ therefore fete hed a lert low price Ujion 
these facts their LorIhIiiiu of the Pns-a Council held that though the misstatement of 
the Government revenue amountol to a malenal iriegularity in publishing the sate, 
the judgment-debtor was not entitled to have Ih* sale set aside, as the petition amounted 
to an admL-Mion on his part that the nolihcation was coreect, or that at aiij rale there 
was no such mistake or irrrgulanly as noult be bkel> to mislead But it i* different 
where an application for a postponement of sale does not contain anv such admission 
and, morcoever, it is refused In such a case there is no estoppel (j) The objection 
as to irregulant^ in pubhshing or conducting the ealo cannot be taken for the hist time 
in the Court of apjieal (r), but it mav be so taken if no fresh evidence ls oecessarj («). 
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21 , T. 90 Where no application Is made nnder this rule —If do application is made to 

Bet aside a gale under the present rule, an order must be made coafirmmg the sale, see 
r 02 below 


Evidence to he taken — tho appheation raises questions of fact the Court 
should gise tho parties proper opportunity to adduce eiidcnce {<) 

Questions outside the scope of this rule.— The question whether the decree m 
execution whereof the property waasold was obtained without service of summons ou 
the judgment debtor («), or whether tho dewee was obtained bj ^r^ud (r),* or whether 
the Court liad jurisdiction to sell the ptopertj (u), or whether the Sale was brought about 
bj the fraud of tho decree bolder tho auction purcliaser and others far) is outside the 
scope ol this rule Sco note below ** application to set aside sale on other grounds " 

Objections not raised In the application.— The Court shoull not under this 
rule consider objections not expresslj taken in the application (y) 

Compromise of proceedtogs under this rule — It has been held bv the Patna 
High Court that a proceeding to set aside a sale under this rule is not a proceedmg la 
execution witlun the TOianing ol O 2S,t 4, but that it is a proceeding m the suit itscU 
A compromise therefore of proceedings under this rule may be recorded under 0 23, 
r 3 (z) But this decision is of doubtful authority 

Whether 0 9 applies to applications under this rule —The provisions of 0 9 

do not appi} to proceedings m execution and therefore do not apply to an application 
under this rule (a) See notea to 0 0 r 9, and O 9, r 13 “ M hether this rule applies 
to proceedings m execution See also notes below, Appeal 

Suit to set aside sale on ground of material Irregularity — ^Hiere nn apj b 

cation made by a judgment-debtor under this rate to set aside a sale on the ground of 
matenal irregularity m publishing or conducting the sale is disallowed and tl e sale is 
confirmed under r D2 (1) he h preclodeJ b% xirtiie of the provisions of r 02 (3) from 
bringmg a suit to set aside the sale on the same grounds (6) But this rule does not apply 
in the case ol revenue sales in Hadras (c) 

LimitatlOU — An application under this rule must be made within 30 dajs from 
the date of sale [Limitation Act 1908, Sch I, art 1 (j 6] But where the irregulanty 
afieetirg the sale has by the fraud of tho decree holder or other parties to the sale been 
kept concealed from the judgment debtor he is entitled to apply under this rule whether 
the sale has been confirmed or not, and the time foe making the application la to be 
computed from the date w hen the fraud first became known to him (d) 

The point of distinction as regards limitation between the old law and the new law 
IS this, that while under the <k>de of 1882 the application to set aside a sale on the gound 
of /raw J in publishing or conducting a sale had to bo Toado under a 244 [now s 47] and 
the period of limitation for the application was 3 years from the date of sale (e), such 


(>1 

(r) Khajetuira ^ P/fla XalA {Xt«2) 20 Cal 595 

(a) Sl~nav .Ih (18981 18 All U1 145 

Ij) UAnjw-an Vat v SuroJ Pratait (lO"!) 47 
AU 217 84 1 C 1031 ( U] A A 146 I 
(v) Uarbant v Aunftin (1809) 21 AH 140 i 
CopifhanJ V Brnarn Vat (1919) 1 bah 


Brnarn Vat (1919) 1 bah 
b ' 3 197 53 I C *94 
Cho ulharu v Chavdhciry (10*1) 0 Tat b 
J 2j3 82 I C 609 I 21) a V JOT _ 
V latim Sartor (1917) 


UtnltfllllonAct 100^ Kh I 181 
Chat d V VtM (1898» 2 C >V N Ml 
Lat Ohote \ Chandra hanlo Ohoit 
{18 99) 20 Cal 639 
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Applications to set aside sale on other irrounds — \U ••n !?>■* n p!irfh»-T 

i» tl p ilprrp^* li !<lrr himwlf anil »1 pn an apjJioati n l« maiV to art a«i Jp II p m!p on a 
pi tmil < i1 »-t tl «n tl at tfml 1 r tJiP |>fT*'‘nl niV »n 1 fip aj j tipsll m I a« tnaiV 

tuiilrrr S' tip ra»p falU aill m » 47 an 1 hpnr«* tl ptp !• a ml apip-al (/) .‘'imiUrlr 
a I Pfp a jiiilpirni clplinr •i»plip»t«t h*\r a mIp Ip*> t f nh nit llip Cn wnd « f tnalrtt*! 

im pliant t in jitil Ii*liine and n ndnPtifiR thp *>alp. I tit al*i> t n tlip ptiin I tlwtt no nnlim 
< f tliP applirati n f r alt art nipnl and mIp «a* ptrli aa rr<]tiippd 1 v O Cl, r C.’, tlip ca*p 
fall* aitl in a 47. and lipnrr tliprp i* a app< nd apppti (<|) NpiIIipp tint rtdr m r r OC 
applip* to hipIi ra**-» It ni»‘t, hiaptrr, I>p « >tp«l that alipw an applirall n rrallj 
mnip* tindrr tl p prpppnt tiiIp, tl p niPtt* mpnti n t f a 47 (n IIip appli *l> n a ill not ni»Vp 
it an a{ plirati n undrr a 47 f >r tlip |airpk*p* ritlirr of an apjwil or of limitali n (A) 
fW n Ip al»iTp QtiP*tJon* out«idp tlip aenpp of tla« ndp 


Joinder Of Claim under this rule tilth claim under see. 47 — \ cMm to apt 

a»idp a m!p < n iIip prr un<l of matpriat irrpRnhriti tindpf ihii niJp mat Iip coni! inpti 
aitli a rUiin fra dPoUrati >n tlut tl>P aatp t« a nullitT a« tl>p drcirp va* p.v*pd aflcr 
tl p death of tlip juilpmpnt-tipl tor (t). 

Rule not applicable to eases undcrUic Bengal Tenancy Act— 1» umJpr 

tlip Bengal Tpnanps Act abom a tpnum H mIiI f If •m-art I f rent an a|<plipatitn for 
•ctling andp a Mleon the griiinil of msipfitl IfTPRuIintt I rfrand niii*t !«• made tmtlrr 
a 174 of that Act ahicli Pilcudca O Cl, r W Tlutl aocti >n all >w a <mo appeal and In 
tlip raw> of i.ntBll trnurpit the riRht of appeal V tratriPtpd 1 1 a IS3r>f that Act to eaaps 
alipiv a qiii i-ti m i f title h tntuirpil S^p in thia coimpctlon the tindpriiotpd rav> 0) 


Whether sate can be challenged by vmy of defence In a suit for 

possession — Si n >tpa to r I'J l>p|o« under the Mine head 

Appeal — appeal lies from an order under this role and ruleOJ aetting aside or 
refusing to pel a-ide a mIp [O 13, r 1. el (j)] But no aecoiid Bpi>eal lies from tlio order 
<f the firpt appellate Court (t) Vc a lOi, aub aec (2), and notes abote, ' brand In 
publishing or conducting aale ' Xor docs an appeal he under tho Betters I’atrnt from 
the order of the first appellate Court (/) .*Ve notes al>o\e, ‘ Application to set aside 
Bale on other grounds ' Tho {nsoUrnc> of the judgment debtor does not ineajvieitatc 
him from filing or presenting an apjical (f|) 

It has been held by tho High Court of Calcutta that an appeal lies from an order 
dismissing an application under this rule for default, tho reason giten being that tho 
effect of such an order is to confirm the aalc under r 02 (»a) A fortiori it is ao if the 
order dismissing the application for rcatonng tlw original application on tlio file also 
confirms the sale (a) These decisions were doubted In a later case (o) which held that 
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). 21 , r. 90 Where no application is made under this rule.— H no apphcntion u made to 

Bet aside a sate under the preRcnt rule, an order most he made confirming the sale, see 
r 92 below 

Evidence to he taken — the application raises questions of fact the Court 
should give the parties proper oi»pottomtj toadduce evidence (J) 

Questions outside the scope Otthis rule.— The question whether the decree m 
execution whereol the property was boU was obtained without service of summons on 
the judgment debtor («) or whether the decree was obtained hj fraud (v), or whether 
the Court had jurisdiction to sell lhepropert> (a) or whether the sale was brought about 
bv the fraud of tbo decree- holder the auction purchaser and others (x) is outside the 
ecoiie of this rule See note below* application to set aside sale on other grounds " 

Objections not raised in the application.— The Court should not under this 
rule consider objections not expressly taken m the application (y) 

Compromise ol proceedings under this rule— H has been held bv the Fatna 
High Court that a proceeding to set aside a sale under this rule w not a proceeding in 
execution witliin the mearung of 0 23 t but that it is a proccedmg in the suit itself 
A compromise therefore of proceedings under this rule maj be recorded under 0 23, 
r 3 (at But thw decision is of doubtful autbonlv 

WltetherO 9 applies to applications under this rule —The provisions of 0 0 
do not apply to proceedings in execution and therefore do not apply to an application 
under this rule (o) See notes to 0 9, r 0 and O 9, r 13, ‘ bother this rule applies 
to proceedings in execution also notes below, appeal " 

Suit to set aside sale on ground of material irregularity — ^iTiera an apih 

cation made bv a judgment debtor under this rat© to set aside a sale on the groJnd 
material irregularity in publishing or conducting the sale is dUalloned and fb® ® ** 
confirmed under r 92 (t) h© is precluded b> virtue of the provisions of r 02 (3) w® 
bringing a suit to set aside the sale on the same groundsill But this rule does not app y 
in tbo case oi revenue sales m Madras (c) 

Limitation — An application under this lule must be made viithin SO dvjs from 
the date of sale tLimitalion Act 1908. bch. 1. art 16G] But where the irrcgulvrity 
aSectuig the sale has by the fraud of the decree holder or other pirties to the sale been 
kept com ealed from the judgment debtor, he is entitled to applv under this rule, whethrt 
the fiile has been confirmed or not, and the lime for making the application is to 
computed from the date when the fraud first became known to him (d ) 

The point of distinction as regards limitation betwi en the old law and the new law 
is this that while under the Code of 1882 the application to set aside a sale on the goon 
of/raud in publishing or conducting a sale had to be vnade under s 24f fnou s -47] an 
the period of limitation for tlie application was 3 y^ars from the date of sale («}, sue 

II) Jaitnandan'. Ifaikf .<ft (m») II Pot Si" 

H3 I C 303 < 32) A P 8*e 
(t) J^rtZxUlv OArilh Kar<rm(lBM)S3Od6a0 
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application nni't now be made tm»Icr the p»c«cnt rule, and the i>en ><1 of limitation is 0 
30 daja from the date o( (uvle note* * Application to set aside sale on other 

grounds ’ 

Applications to set aside sale on other grounds — ts hen the auction purchaser 
IS 11 e decree holder hini‘clf ami when an application is made to act aside the sale on a 
ground other than that eorcred h\ the present rule and no application has been made 
under r 6'’, the case falls within a 47, ant! hence there is a second appeal (/) Similarly 
whero a judgment debtor applies to have a sale set aside not only nn the ground of material 
irregularity in publishing and conducting the sale, but also on the ground that no notice 
of the application for attachment and sale was given as requiretl by O 21, r 22, the case 
falls within s 47, and hence there is a second appeal (g) Neither this rule nor r 02 
applies to such ia«e3 It must, however, bo noted tliat where an application really 
comes under the present rule, tho mere mention of a 47 in the application will not make 
it an application under s 47 for the purposes either of an appeal or of limitation (h) 

See note above, “ Questions outside the scope of this rule " 

Joinder Of Claim under this rule with claim under sec 47— A claim to set 
aside a sale on the ground of material irregularity under this rule may be combined 
with a claim for a declaration that the sale la a nullity as the decree was pvssed after 
the death of tho judgment debtor (»). 

Rule not applicable to cases onder the Bengal Tenancy Act— Incases under 
the Bengal Tenancy Act where a tenure IS sold for arrears of rent an application for 
setting aside a sale on the ground of matensi irregularity or fraud must bo made under 
B 174 of that Act w htch exteudes 0 21. r 00 That section allows one appeal and lo 
the case of small tenures the right of appeal IS restrieteii by s 153 of that Act to casea 
where a question of title is involved See in this connection the undernoted case (y) 
Whether sale can be challenged by way of defence In a suit for 
possession — Sec notes to r 02 below under the same head 


Appeal — An appeal lies from an order under this rule and rule 02 setting aside or 
refusing to set aside a sale [0 43, r 1, cl (j)] But no second appeal lies from the order 
of the first appellate Court (t) bee s KM, eub sec (2), and notes above, " Fraud in 
publishing or conducting sale ’ Nor does an appeal he under the Letters Potent from 
the order of the first appellate Court (f) See notes above, ‘ Application to set aside 
sale on other grounds ” The insolvency of the judgment debtor does not incapacitate 
him from filing or presenting an appeal (K) 

It has been hold by the High Court of Calcutta that an appeal lies from an order 
dismissing an application under this rule for default, tho reason given being that the 
effect of such on order is to confirm the sale under r 92 (m) A fortiori it is so if tho 
order dismissing the application for restoring the original application on the file also 
confirms the sale (n) These decisions were doubted in a later case (o) which held that 
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). 21, an order of diSTm«®al by default 13 not a confirmation of the sale and doe^ not preclude 
90,91 the party from making a fresh application , while a dismissal on the merits, or when the 
applicant does not appear and the opposite party does apx>ear is appealable under 
0 43 r !(]) The case last cited was dissented from by the same High Court m djisarali 
V BAiw ^anlor (p), where it was held that an appeal lies from an order dismissing an 
application uder this rule for default, where such dismissal is for the non appearance of 
the applicant or for non appearance of both the parties and even when no formal order 
IS recorded under r 92 confirming the sale 

Rsvlsion — ?io revision lies from an order dismissing an application under this 
rule for default (q) See notes above Appeal 

Appeal to Privy Council — See notes to r 92 under the same head 

91. [S. 313.1 purchaser at any such sale m exe 

cution of a decree may apply to the Court 
to'Kidr,aie’'on’“Rolad to sct ftsidc the salc, OH thc ground that the 
So ]udgraent debtor bad no saleable interest 

ui the property sold 

AppllCAtlOQ to set aside sale — ^Tbui mle enables the auction purchaser to 
proceed by an oppliecfion to set aside the sale where the judgment debtor had no aafen&fe 
interest in the property It does not apply where a sale 1 $ sought to be set a'lde by an 
auction purchaser on the ground that he had been induced by miirepretenttilwn or con 
eealment to buy the property for more than its real value (r) The remedy of the purchaser 
in such a case is by a regular suit As to refund of purchase money when a sale is set 
aside on the ground that the judgment debtor has no saleable interest see r 93 below 
In two Madras cases a decree holder brought to sale and purchased property 
which did not belong to the judgment debtor and notified satisfaction of his decree 
On discovering his mistake he filed a fresh exeeution application, but the Court held 
that he could not esecute again without first setting aside the sale under this rule (s) 

No saleable interest — TIu» rule applies only where a judgment debtor has 
no saleable interest at all Hence the rule does not apply il the judgment debtor has 
even a partial interest in the property sold (1) however small that interest may be In 
other words a ourchaser is not entitled to have a sale set aside under this rule on the 
ground that the judgment debtor had a saleable interest in a very small portion of the 
property, and had no saleable interest in the major portion of the propertjr (u) 
For the purposes of this rule a mmtgagor has a saleable interest lU tho mortgaged 
property even though a decree has been obtained by the mortgagee for the enforcement 
of the mortgage (v) and although the amount due under the mortgage exceeds the value 
of the property (ic) 

The decision that a sale cannot be set aside under this rule if the judgment debtor 
has any interest in tho propertj does not apply to a sale under a mortgage decree held 
under the rules of the Calcutta High Court and the conditions of sale framed thereunder 
Therefore a purchaser under such a sale is entitled to have it set aside if the property 

(r) (19 9>S9Cal 069 119 1 C 871 ( ») A C 1 - ^ 

107 j 

(?) ■ j « 

(h) SoTwrani v iloh ran (1901) 23 Cal 235 
{*) Pnlap Ckundrr v Paniolj (1393) 9 Cal 
SOS 

(e) Sam Znf V (1887) 0 AU16“ 
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^KLT. \MIEN TO BFCOMR AB^oLlTE. 


S33 


pi td «»< un<'<T attitrhirrnt at th^ date of mIo ami that th^ attarhms rrr«Iit r aa* n^'t 
joifwl •« A psrtT to tfw »»iit (r> |-j 

Necessary pait'cs — Sro th^ p-oii«> to r ** 2 . »uKr (2) 

Limitation —Tin* appuratun umW thi« nil^ inu‘t lo tnacjf* inthin 30 «lav« from 

Ibo datr of fa!o Limitation Art, acli I, art IM 

AppeaL — -tn appral Jioi from an ortlrr arttmg a«nle or rTfu'inz to ret a«nir a rale 
made under thi* rule and rnie f^fO 43 r l.cl (j)] 

Withdrawal of parctase moaey by anctlon pnrchaser from ConrL— 

note* to a l"l,care(bb) 

Compensation for loss of part of property bought at a Court sale — t par 

cba^rr who u depnreJ of a part of the propertr boasht at a Court «a!e i< not entitled to 
compensati-'n as arainrt the judgment debtor for the hx* of that pirt The pnnciple k 
that apirt from the ease provided for bv this rule and apart from frand a pureharer at 
an auction rale mu‘t abide br his bargain tXhat is Kild and bought is the nitht, title 
and interest of the jodyment-debtor in the properte The Court which rells the pro- 
pert v does not guarantee the title and the masim Corra/ ttn^iOT applies It does not 
male anv diPerence that the prupeflr »as sold m execution of a morfeare decree and 
the mort5ii~ee himself us the purchaser (y) See notes tor 94 below, * Uhat pnsi-es 
at a Court rale ” 


92 . [Ss. 312, 314.] (1) AMiere no nppbcatioii is made 
under rule 89, ndc 90 or rule 91. or where 
•h^utf o?SarVa.k^“* sucli appUcatioii is made and disallowed, 
the Court shall make an order confirming 
the sale, and thereupon the sale shall become absolute. 

(2) \Vliore such application is made and allowed, and 
where, in the case of an application under rule 89, the deposit 
required br that rule is made within thirty days from the date 
of sale, the Court shall make an order setting aside the sale : 

ProMdcd that no order shall be made unless notice of the 
application has been given to all persons affected thereby. 

(3) No suit to set aside an order made under this rule 
sliall be brought by any person against whom such order is 
made. 


Alterations in tbe rule — 

1 Tbe corresponding s 312 of the Code of l*s'»2 applied onlr to applications 

referred to m r 00 Tbe present rule applies also to applications referred 
toinrr S9 and 01 [Code of 1SS2. ss 3i0\and3t3] see sub-r (I) 

2 In *ub-r (1), the word*. ‘‘as regards the parties to tbe suit," which occurred 

in s. 312 after the words “confimung tbe sale," hare been omitted 

3 In gub-rule (3), the words “on tbe ground of such irregnUntT,” which 

occurred in tbe old section after the words "no suit to set aside," hare 
been omitted 


It) HiAppUI-^ (1«9) 53 C W N 

IT- lis I C S«' Cei) I C 50- 
(;) .IStiwA T (1951} 53 C W N 754. 


63 I C i:«. (-51) A C Its SAer<tin 
▼ ri««<tTr«r«y«(l»5e) 45 Usd 5l>9. S« 
I C SIS 
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THE FIRST SCHEDULE 


0. 21, an order of l>y defiidt w not a confirmation of llie sale and doe? not preclude 

T. 90, 91 the party from malting a fresh application , while a dismissal on the merits, or n hen the 
applicant does not appear and the opposite party does appear, is appealable under 
0 43,r 1 (}) The case last cited waadissentcd from by the same High Court in /fniamfi 
V £Aim Sanfear (p) nhere it was held that an appeal he? from an order disnnssmg an 
application uder this rule for default, where such dismissal is for the non appearance of 
the applicant or for non appearance of both the parties and even when no formal order 
IS recorded under r 92 confirming the sale 

Revision — No revision lies from an order dismissing an application under this 
rule for default (j) Sec notes aboTO “ Appeal ’ 

Appeal to Privy Council — See notes to r 92 under the same head 


91. [s. 31 3.1 

Aprlic-vcIoTv purcUs*‘-T 
to set a«icic on amua 1 
cil nl-aebUii tiaNlag 

00 t8l aUe iRt'-re'i 


Tlie purchaser at any such sale in exe- 
cution of a decree may apply to the Court 
to set aside the sale, on the gromid that the 
judgment-debtor bad no saleable interest 
in the property sold 


Applicalioa to set aside sale —This rule enables the auction purchaser to 
proceed by an application to eet aside tbe eite where the judgment debtor had do 
interest m the property It does not apply where a tile is sought to be set aside b> an 
auction purchaoer on the ground that be ha<l been induced by misrepresenlahoii or fon 
ceatment to buy the property for mote than its teal value fr) The tetnedy of the puicb'aer 
in such a case u by a regular amt As to refu&d of purchase money when a sale i? se 
a&ide on tlie ground that tbe judgment debtor has no saleable interest, see r 91 bei'^ 
In two Jladras cases a decree bolder brought to sale and purchased property 
which did not belong to the judgment debtor and notified satisfaction of b»s 
On discovering his mistake ho filed a fresh execution application, but the Court hel 
that he could not execute ogam without first setting adde the sale under this rule (s) 


Ho saleable Interest —This rule applies only where a judgment debtor has 
no saleable interest at all Hence the rule docs not apply if tbe judgmeut-debtor ha* 
even a pirtial interest in the properly sold (t), however small that interest may be 
other words a purchaser is not entitled to have a sale set aside under tins rule on 
ground that the judgment debtor had a saleable interest m a very small portion of th® 
property, and bad no saleable interest m the major portion of the property 
For the puriioses of this rule, a mortgagor has a saleable interest in the mottgaoC 

property, wen tbougbadeciee baa been obtained by the motts®^£^ for the enlorcenicn 

of the mortgage ft) and although the amount due under the mortgage exceeds the vs le 
oi the property pc) 


Tho decision that a sale cannot he set aside under this rule if the judgmeot deb or 
has any interest in the property does not apply to a sale under a mortgage decree he 
under the rules of tho Calcutta High Court and the conditions of sale framed thereunder 
Therefore a purchaser under such a salo is entitled to have it set aside if the property 


(p) 069 119 X C 37* <20)A C 

*0? 

(7) • * ■ 

(') 

(01 


Jogannoifa V J?(uaiMy/« (tS27^ fi*^*'* 
ij 233 104 I C 6U (27) A if «n« 

(I, CDonwr V (1883) 9 Cal ® “ 

'' /{OTnAammv OwarianatA 


(u) Sonarnm v Moliirain (1901) 23 Cut 
(e) fWap CAtimfer v Fun <Kif (J833) 9 vn 
MS 

(u) ^anetnfv /Jamji (1887) 0 AU 
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Hold timlfr altaclimmt at tho «latf of mIo *n<l lluit tli'* atlnrhinc crrditi r wa* n< t ( 
joined 8< a p.irt\ to tlie amt (7) 

Necessary patties — Pee the proM«o to r Oi a«ib r (2) 

Liinltatlon — The npplieation under tliia rule muat In nnde nitlnn to <U^>• fn rn 
the date of aale I imitation Aet, 1*>0S, aeh I, art Jfirt 

Appeal — \n appeal lien from an order eettinj; A'lde or refii'inp t«> N’t a«ide ft mIp 
made under thin rule and rule 0» [O ■It, r l.cl (j)l 

Wltbdrawal of parch ase money by aoctlon porebaser from Court — 

notes to a I'll ea«e (bb) 

Compensation for loss of part of property bought at a Court sale —A pur 

eha«er nhg h deprived of a part of the prnperl\ bouj'lit at » Court sitle in not entitled to 
eonipennati in as apainst tlie jiiilpmeiit debtor for the lo«n of that part The principle m 
that apart from the ra«e provided for bv this ride and apart from frninl a piireha“er at 
an auction Nile miint ahide hj his liarpsm Uhat is sold and iKiiight in the ri^tht title 
and interent o! the judpnient ileblor in the propertn The Court whieh sells the pro 
pettj does not piarantec the title and the maxim Caien/ tmjlor applies It docs net 
mahe anj diflerencc that tie properfv uas aold in eteeiiti m of a inortcage decree and 
the mortgajree him«elf in the purchaser (y) ^ce notes tor 94 lieloir ‘ Wlrnt passes 
at a Court M>le ' 


92 . [Ss. 3(2, 314.] (1) Where no application is made 
under rule 89, rule 90 or rule 01, or ^\hc^o 
abtniJltewS.et’t.Mo'*'"' sucli application IS made and disallowed, 
tlic Court slial! make an order confirming 
the sale, and thereupon the sale shall become absolute 

(2) Wlicre sucli application is made and allowed, and 
where, m the case of an application under rule 89, the deposit 
required by that rule is made within tliirty days from tlie date 
of sale, the Court shall make an order setting aside the sale * 

ProAidcd that no order shall be made unless notice of the 
application has been guen to all persons affected thereby 

(3) No suit to set aside an order made under this rule 
shall be brought by any person against whom such order is 
made 


Alterations in the rule — 

1 The correspinding e 312 of the Code of 18S2 applied only to applications 

referred to in r 00 The pre*<ent rule applies al«o to applications referred 
to in rr 89 and 91 {Code of 1882 sa 310A and 313] see sub r (1) 

2 In sub r (1) theMord« as regards the parties to the suit,’ vihich occurred 

in 8 312 after the word* confirming tbe sale, have been omitted 

3 In sub rule (3) the iiords on the ground of such irregularity,’ nbich 

occurred in the old section after the words no suit to set a«ide,’ have 
lH?en omitted 


(/) l/oAuiiintv (19"’i) S3 C W N 

1 7 U«I r e«- (“q)A t 207 
(y) Ab wuA V £Aufrd>i (19.1) 23 C W > 7SS 


83 1 C 1"<I ( 21) A C 115 £a6d;Ni(A{ 
V rAdiuldrareya (10>0) 43 ilad SU9 54 
1 C 515 
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THE FIEST SCHEDULE. 


0.21, an order of dismissal 1)V defawH is not a confirmation of the eale and does not preclude 
Yt, 90 M party from malting a frcali ai^ication , while a djsniissal on the merits, or when the 
applicant does not appear and the opposite party does appear, is appealaWe under 
0 43, r l(j) Tlieca.se lastciledwisdisaeDtedfromhy the same High Courtin -irtfarah 
V i?hm fi'anlnr Ipl, where It was held that an appeal lies from an order dismissing an 
application uder this rule for default, where such dismissal is for the non appearance of 
the applicant or for non appearance of hoth the parties and eien when no formal order 
is recorded under r 92 confirming the sale 

Revision — No revision lies from an order dismissing an application under this 
rule for default See note* above “ Appeal ’ 

Appeal to Privy Conncll — See notes to r 92 under the same held 


91 . [S. 313.] 

XpplitHlon I > purfl)»»»r 
to set a i It sni on BtouaJ 
of juignrnt-dtWoT tmvwp' 
no «al abl interest 


The purchaser at any such sale m exe- 
cution of a decree may apply to the Court 
to set aside the sale, on the ground tliat the 
judgment debtor had no saleable interest 
in the property sold 


Application to aet aside sale— This rule enables the auction purchaser to 
proceed by an ajjplicaltoa to set aside the sale where the judgment debtor bad 
interest in the property It does not apply where a sale i» sought to be set aside bv sn 
auction purchaser on the ground that be had been induced by nitrepresi>'lof>o^ 
eealmtnl to buy the property for more than its real value (r) The reiaedj of ti® purtbsser 
In such a case is by a regular suit As to refund of purchase money when a sale w se 
aside on the ground that the judgment debtor has no wdeable interest, ^ee r 03 below 
In two Madras cases a decree holder brought to •ale and purchased property 
which did not belong to the judgment debtor and notified satisfaction of bis 
On discovering his mistake be filed a fresh execution application but the Court 
that he could not execute again without first seltiog aside the sale under this rule (»} 

No saleable Inlef est —This rule applies only where a judgment debtor ha* 
no saleable interest of off Hence the rule does not apply if the judgment debtor as 
even a partial interest lU the property sold (t), however small that interest may be ^ 
other uords a purchaser w not entitled to have a sale set aside under this rule on ® 
ground that the judgment debtor had a saleable interest in a very small portion of ® 
property, and bad no saleable interest m the major portion of the property 
For the purposes of this rule, a mortgagor has a saleable interest in the mortgaoe 
property even though a decree has been obtained by the mortgagee for the enfetcetucn 
of the mortgage (v) and although the amount due under the mortgage exceeds the va uo 
of the property (u) 

The decision that a wic cannot bo set asido under this rule if the judgment 
has any interest in the property does not apply to a sale under a mortgage decree « 
under tho rules of the Calcutta High Court and the conditions of sale framed thereun e 
Therefore a purchaser under such ft sale is entitled to have it set aside if the prope ^ 
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noM wa« tinilor attaclimmt at th** «Utr nf wlr ami tiial th*. att»< J'ms cmlit. r ««« nr t 
joined aa A part^ to tlic »uit 

Necessary paitles — Srf the pro\i*> to r r (2) 

Ltniitatlon — Tlir applimti n unilrr thw rule nni«t mule within <h\'. from 
iho <!»to of Bale I imitation Art, aeh I art jrJt 

Appeal. — \n appeal lie< from an order aetlinj; a«i«le or trfu^ing to act n«»le a Bale 
made under thi« rule anil rule ^2 [O 41 r l.cl (j)] 

Withdrawal of purchase money by anctlon purchaser from Court — 

See notes to a I'll, ca«e (bh) 

Compensation for loss of part of property bought at a Court sale — ^ rur 

cha*er who la deprived of a part of the pioperta bou);ht at a Court s.ale m not entitled to 
eompenBati in as ncrain«t the judgment debl< r for the lo«s of that part The principle h 
that apart from the ease proa ided for b\ this rule and apart from fraud a piireIia<>or at 
an auction B.alc muat abide ba his bargain UImI is sold and tiought is the right, title 
and intere«t of the judgment debtor in the properta The Court which sells the pro 
p'rO does not guarantee the title and the matini Omen/ einjlor applies It does nut 
mahe any diflerenee that the properta was sold in etecution of a mortgage decree and 
the mortgagee himself is the purchaser (y) See notes tor 04 Mow, “What passes 
at a Court sale ” 


92 . [Ss. 312, 3(4,] ( 1 ) TOcrc no application is made 
under rule 80, rule 90 or rule 91, or where 
sucli application is made and disallowed, 
the Court shall make an order confirming 
the sale, and thereupon the sale shall become absolute. 

(2) Where such application is made and allowed, and 
where, in the case of an application under rule 89, the deposit 
required by that rule is made within tliirty days from the date 
of sale, tlie Court shall make an order setting aside the sale : 

ProMded that no order shall be made unless notice of the 
application has been gi\en to all persons affected thereby. 

(3) ICo suit to set aside an order made under this rule 
shall be brought by any person against w’hom such order is 
made. 


Alterations in tbe rnle 

1 The conripanding e 312 of the Code of 1882 applied only to applications 

referred to jn r 00 Tbe present rule applies also to applications referred 
toinrr SO and 01 (Code of 1882, as 310Aand3J3] see sub r (1) 

2 Insubr (1). the words, “ as regards the parties to the suit,’ which occurred 

in 8 312 after the words “ confirming the sale," have been omitted 

3 In sub rule (3), the words “on the ground of such irregularity ” which 

occurred in the old section after tbe words “no suit to set aside ” have 
been omitted 


(l) MohunLalv Sasi%]/ri (!»:») 33 C W > I 
ITMIHt 0 SS- (S9,A C 207 I 

t,> .SfeiiMUh v 25 C tv Jf 758, | 

27 


128, (21) A C 1J5 Sab^pau, 
J « Jtad JOu. 54 


834 


THE FIPST SCHEDULE. 


21, r. 92 Shall makean order confirming thesale—Tho»e words aremandaion- and «hcn 

no application IS made under rules 89, 90 or 91 or if 6ueh application isinade and disallowed 
the Judge is bound by this rule to confirm the sale (r) , and this is so even if the decree 
has been rci on appeal after the sale and before confirmation (a) See note ‘ Effect 
of TCiersal of d“cree upon sale where decree rerersed before confirmation of sale ” 
at p 244 

^o^c^ — Notice should be given to the decree holder ard auction purchaser (6) 
But It has lieen held that if the application i* tinder r 89 notice need not i«.ue to the 
decree holders who have applied for rateable distribution (c) If notice is not 4 iien to 
a party interested the order setting asule the sale is not for that reason a nuUitv though 
It may not be binding on him (d) 

No suit will lie to set aside an order made under this rule — 

No Suit will he to set aside an ord^r made under this rule hi any person against whom 
such order is made The onl3 remedt of the party acamst whom the order is made is to 
appeal from the order under O 43 r 1 cL (j) \owan orderunder this rule mav be— 

(1) either an order confirming the sate, or 

(2) an order setting aside the ^ale 

Ordtr eon/rminj tht mU — \n order confirmiDg the sale mav be made— 

(I) either where noappbcationis roadeat allto *et aside theaale, or 

(II) where an application is nude and disallowed 

No amt wiU lie m either case to set aside an order confinaing theaale («) 

Order ttlliny andt the iale — The language of sub rule (3) mabca it clear that no 
Buit will lie to «et aside an order etitiny csile a •sic made on an application under 
rule 89 00 or91(/) The psrty against whom the order is made has a remedy bv 
nay of appeal under 0 43 r 1 cl (|) 

The suits barred under sub rule (3) are »Mit« to set a lie (1) an order confirming a 
sale undersub rule (1) and (2) an orilcr settnigasKlc a »ale under sub rule (2) Sub 
rule (3) refers to applications under IT <50 Oi> and ‘M \switlv an auction |urcha'ef 
for a return of the purchase raonei on the groun 1 IhM tie judcrnenl-dcbtor has no 

aaleable interest in the pn 
above sec notes to r 93 


But a sale by a judgmen ■ * 

decree which was ncitliec luclmtcil In the moitcage nor m tl e decree, but wl ich found 
Its waj into the certificate of sal* tn some imexplauud mnnucr, is not barred bv sub 
rule (3) , such a case is not one of msicnal irrecuNnU within r <Onor does it fall under 
r 89 or r 91 above (y) nor does sub role f3) bar a suit I v the morlgasmr judgment 
debtor for a declaration that the aalo docs not estingiiish his eijuity pf redemption (A) 
A person claiming title to a jroperts attached and sold bv the In«olvcncs 


U) ^all!uIai V Umrae S »»» (1»3I> S3 I t | 
i)0 35 C W ^ 331 ISO 1 C IW6 < 31) 

arc S3 Cttnd» Malr raiJ>a(1033) I 
13Lah.-61 line *'« (33)A 1..W 
(a) SonmuUiu v J/viau AruSms (1»S3) SS 
ll»d JI3IC 654 CSSfAJl 593 
(t) UoasaldOSmOFsI 310 Ii> 

IC 5"0(301A1 318 Dpehaiid'W sA«» 
t>r<ua4 (19^)51 Ah 910 119 I C. 103 
( S9) AA 693 

(f) JiimaiitA V Oroik/Ai {193-1 65 Sfad 01 
t3l I a t4I ( 31) AJf ^ 

(<f) Diranin^lt » AmAM (I93SI 8 C W 
84 144 LC 814 (33) AC S«i 
(O BAin* iwA T Sjnraa (1®9!W 1* Cal S3 SO 
4wmai<ir V J tmiya* (IW-J 80 Bgoi 40 


(AijmiiiuTri rconiis V 4H.Arn>M a(igi)') 

^ AU. 19A, 34 lA 3 i r<iA»»M-y»n v 
Ar)«y»0(l9 1)44 Mad 351 SS I t "03 
( 31) A jl 12J tMitrrial irTrerUritv) 
4SAa //iMotn t ^,,b, j/, (19.5) SS All 
I- J 946 { “8) A A 35 89 1 I 

1018 lAtncndnynl cl deerw slier 
aalcl J/« V ilaunt Awm- <19"«) 
6 Kan- 105 Ir “Oa. ( S'*) A 11. 18 

(/) VeSAiiSayAT 5»jA(ls96)l8An 

43' vium i-Aer, Xa) T /up AoAorr 

««98>S0AU 3-9 f. BO I njrcr law 

(«} Aa/->c> Da* X Kfm {]9'*'>) 60 AD 680. 
( 28)A A 863 

(A) Kal pail v Jlatanta (lOj") 89 Cab 11” 138 
It 1-7 (3.) At 12a. 
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Court liclonpinp to the fn*olrcnl «* rntitW to bring n unit to e«tnlj]i«h hi» title totho 
property, though hH rhim hns bmt diMlIowctl by the In^ohcncj Court The prr'cnt |>| 
rule is no I>Ar to such n suit (i) 

Whether an exccntlon sale can be challenged by way of defence In a salt 

for possession — tVTiere ^ judgment-debtor does not question the >5lidit\ of a 
sale under r 90 above, and a suit ts brought b^ the auction purrhaser against him for 
possession, tt is not competent to him to challenge the sale m that suit The penalty 
imposed on a negligent judgment-slebtor IS set out in r DJ, and it is that the Court 
shall maVc an onler confirming the sale and thereupon the sale shall I>ccomc alHolute 
This amounts to a judicial determination that none of the objections evists on sshich the 
raliditv of the aale could have been questioned ’ (j) The dismissal, honeser, 
of an application made bj a judgment-delrfor under r OO does not preclude 
him, In a suit for possession b^ the auction purchaser from pleading by way of defence 
that the propertj sold in execution of a mortgage decree passed against him and bought 
by tbe purchaser waa not included in the mortgage suit or decree, but nas fraudulently 
inserted in the sale certificate (1) 

Sale by receiver la a partnership action — A sale by a receiver under the 
directions of the Court given under a preliminary decree m a suit for dissolution of part* 
nerefttp a aat « eate m eiwutfun of s clKrre Tho pnitTstotn at the Gide relatmg to 
execution sales do not apply to such a sale (f) 

•* Coart.*’ — The word “Court" means the Civil Court and not the Collector when 
the decree is transferred to the Collector for execution (m) 

Flea of bar of limitation after confirmatlOQ— No application can be enter** 
tamed after confirmation of a sale to aet aside a sale on tlic ground that the applies* 
tion for attachment and sale was barred b> limitation (n) 

Appeal — An appeal Iicb from an order under this rule setting aside or refusing 
to set aside a sale [O 4*1 r 1 cl (j)) Butnosecond appeal lies from the order passed 
on first appeal (o) [see 8 104(2)) 

Appeal to the Privy Coancll —An appeal lies to Jlis Majesty in Council from an 
orderpassed under this rule and f)0{p) 

93 . [S. 315.] "Wlierc a sale of immovable property is 
set aside under rule 92, the purchaser shall 
lOMey”" cerwin CM 7^” bo entitled to an order for repayment of 
his purchase-money, with or ^vithout 
interest as tlie Court may direct, against any person to whom 
it has been paid 

Ssctlon 315 of tb6 Codo of 1632— The corresponding sec 315 of the Code of 18S2 
ran as follows — 

" tVhen a sale of immovable property is set aside under sec 310A [0 £1, r 89], 

313 [0 21, r 92] or 313 [O 21, r 91 ], 

(0 nornam v Oanpat (1933) 5 Lsh 9. 

73 I C 367 ( 23) A L. S”! 

(i) * _ • 

(H • • . . 

(0 Asram 0<i« v Han Chandrr (tfi^ S8 All 
209 00 I C 116 ( 26) A A 12i 


(a) I«Hu «av t Vahanja Ettho Prasad (1917) 
2 1*1 L. J 1S7 38 I t 876 
(e) JiKaa T 5ainia J/*r(1919) Pun) Rcc 

no 168 p 416 61 I C 911 Jagan tioih v 
Xlau<i(19Ji) 4 L*h. 213 76 I C 103,(23) 
A L. 69‘ 

lait<f(I913) 40C»I 
C 296 
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THE FIRST SCHEDULE. 


21» r* 92 Shall make an ordai confirming the sale — These words are mandatory and when 
no application is made under rules 89, 90or 91 orif such application is made and disallowed 
the Judge is hound hy this rule to confirm the Bale (j) , and this is so even if the decree 
has been rci ( rsed on appeal after the sale and before confirmation {a) See note “ Effect 
of reieraal of decree upon sale where decree reversed before confirmation of sale, ” 
at p 244 

2>otiri — Notice should be gi'en to the decree holder and auction purchaser (6) 
But It has lieen held that if the application i9 under r 69 notice need not issue to the 
decree holders ivho ha\e applied for rateable distribution (c) If notice is not given to 
a party interested the order setting aside the sale is not for that reason a nullity though 
it may not be binding un him (d) , 

No suit will lie to set aside an order made under this rule — 

No suit will lie to set aside an order made under this rule by any person agamst whom 
such order is made The only remedy of the party against whom the order is made is to 
appeal from the order under O 43. r 1, cj (j) Now an order under this rule may be — 

(1) either an order confirming the sale, or 

(2) an order setting aside the sale 

OrdtT confirming tAe 4afe— -An order confirming the sale may be inadfr~ 

(i) either where no application IS madeat all to set aside the sale, or 
(ji) where an application is made and disallowed 
No suit will lie m either case to set aside an order confirming the sale (e) 

Order setting aside the sale — The language of sub rule (3) makes it clear that no 
suit will lie to set aside an order aeUiR^ aside a sale made on an application under 
rule 89, 00 or 91 (/) The party against whom the order is made has a remedy by 
way of appeal under 0 43, r 1. cl (j) 

The suits barred under sub rule (3) are suits to set aside (1) an order confirming a 
saleundersub rule ( 1 ), and (3)an order setting aside a sale under sub rule (2) Sub 
rule (3) refers to applications under rr 89, 90 and 91 A suit by an auction purchaser 
for a return of the purchase money on the ground that the judgment-debtor has no 
saleable interest in the property sold is barred under sub rule (3), for the case is within r 91 
above see notes to r 93, ‘ Suit for a return of purcliase money where no ealeablc interest ” 
But a sale by a judgment debtor to recover propcrtysold in execution of a mortgage 
decree which was neitlicr included m the mortgage nor in the decree, but which found 
its way into the certificate of sale m some unexplained manner, is not barred by aub 
' * ~ or does it IM under 

ortgagor judgment 
of redemption (A) 

A person claiming title to a property attached and sold by the Insolvency 
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Slod 803, 1431 0 (33)AU S03 

(t) 71oni«Jlifnrv J/anijoZ (1030) 0 Pat 310 12a 

1 O 570 t 301 A P Sis , D jieh<m4 y Shra 
Iratad (io'J) 51 AU 010 110 la IO3, 
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Coart •« lielonpine to th«* in«o1vmt m «ititW to brinp a »tiit to Mtal I In* tit Jo tolh<* 
propcrlv, though 1 n rhim ha" licrn diiwillonwl by the In«ohmrj Court The prr«ont 
rule II rio bar to »ueh a "Uit (i) 

Wbether an cxccotlon sale can be challenged bjr war of defence In a soil 

for possession — Where A judgment-debtor doe* not question the vnldits of a 
i>a1e under r PO Above, And a Auit is brought ly the auction purchaaer against him for 
pov«es.sion. It is not eompelent to him to challenge the »ale m that auit The penally 
inijK>«ed on A negligent judgment ^lebtor is aet out in r and it is thst the Court 
Ahall make an order confirming the AAle and thereupon the «nle ahall l>ccome nl«oIutc 
This amounts to a judicial determination that none of the nhjcctinns evists on nhich llio 
validilv of the aalc eould have lieen qnestioncsl ’ (J ) The dismivsal, howcicr, 
of an application made b^ n judgment-delitor under r 00 does not preclude 
him, m a suit for possession bv the auction purchaser, front pleading bj way of defence 
that the property sold m execution of a mortgage decree passed agninst him and bought 
by the purchaser was not included in the mortgage suit or decree, but nas fraudulently 
in-serted in the sale certificate (L) 

Sale by receiver In a partnership action— A sale by a rccener under the 
directiona of the Court given under a preliminaiy decree in a suit for dissolution of part* 
nrrahip la not a aafo in execution of a decree The provisions of the Code relating to 
execution sales do not apply to such a sale (I) 

“Conn.” — The word "Court •• means the Civil Court andnottlie Collector when 
the decree is transferred to the Collector for execution (m) 

Plea of bar Of limitation after confirmation— Vo application ran bo enter* > 
tamed after confinnation of a sale to set aside a sale on (he ground that the applies* 
tion for attachment and sale was barred by limitation (n) 

Appeal— An appeal lies from an order under this rule setting aside or refusing 
toiet aside a sale [0 41, r I, cl (|)] Butnosecond appeal lies from the order passed 
on first appeal (o) [SCO s 104(2)} 

Appeal to the Privy Council —An appeal lies to llts llajesty m Council from an 
orderpassed under this rule and r 90 (p) 


93 * [S. 315.] "Where a sale of immovable property is 
set aside under rule 92, the purchaser shall 
TDMs‘y IS cert/in cfwT’'*" be entitled to an order for repayment of 
his purchase-money, with or ^uthout 
interest as the Court may direct, against any person to whom 
it Las bean paid 

Section 315 of the Code of 1832 — ^The corresponding sec 315 of the Code of 18S2 
ran as follows — 

“ When a sate of immovable property IS set aside under sec 310A [0 21, r 89], 
312 [0 21, r 92] or 313 [0 21. r. 91] 

(0 namamv OoiipJt (1923) 5 lah. 9 

73 1 C 387 ( 23) A U 221 

W * 


(« 

(0 Aarain Da* t /lam CltAmlfr (1928) 48 AD 
209 90 I C 116 ( 26) A A 121 




no 168 p 446 S4IC 941 
iMwt (19-3) 4 jAh. 243, 73 I C 
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THE FIRST SCHEDULE. 


21, r. 92 


has been reversed on appeal oflcrtheaale and before confirmation (a) See note ‘‘Effect 
of reversal of decree upon sale where decree reversed before confirmation of sale ” 
at p 244 


olice — Jvotice should be givm to the decree holder and auction purchaser (6) 
But It has l>cen held that if the application is under r S9 notice need not issue to the 
decree holders who have applied for rateable distnbution {e) If notice is not given to 
» party interested the order setting aside llic sale is not for that reason a nullity though 
it may not be binding on bwn (d) , 


No suit Will lie to set aside an order made under this rule — 
b(Q suit vnll he to set aside an order made under this rule by any person against whom 
such order la made The only remedy of the party against whom the order is made is to 
appeal from the order under 0 43, r l,cl (]) Now an ordetumler this rule mav be- 
ll) eitlicr an order conhnnuig the sale, or 
(2) an order setting aside the sale 


Ordtr confirming the aaU — An order confinniog the sale may be made — 

(1) either where noappboatioo as made at all to set aside the sale, or 
fit) where an application is made and disallowed 
No 6u\t will lie m either case to set aside an order confirming the sale (a) 


Order selling ande the sale language of sub rule (3) msKes it clear that no 

suit will lie to set aside an order telling aside a sale made on an application under 
rule SO, 00 Of Dl {/) The party against whom the order la made Las a remedy by 
way of appeal under 0 43, r 1, cl ()) 


The amts barred under eub rule (3) arc suits to set aside (1) an order cosfimuig a 
sals under sub rule (1) and (2)an ordersettingaside a sale under sub rule (2) Sub 
rule (3) refers to applications under rr 39, 90 and 91 A smt by an auction purchaser 
for a return of the purchase money on the ground that the judgment debtor has no 
saleable inf erevt in the property sold is barred under sub rule (3) for the case i< within r 91 
above seenotestor 93, Suit fora 1x111111101 purchase money where no saleable interest ” 
But a sale by a judgment debtor to recover property sold in execution of a mortgage 
decree which was neither included in f be mortgage nor m the decree, but which found 
Its way Into the certificate of sale m some unesplaincd manner, is not biwcd by aub 
rule (3) , such a case is not one of material irregularity w ithm r OOnor does it fall under 
r 89 or r 91 above (g) , nor does sub rule (3) bir a suit by the mortgagor judgment 
debtoT toT a devlavatiotv tlvat Uve sale docs not extinguish hxs eriuitj of redemption (h) 
A person claiming title to a iroperty attached and sold by the Insolvency 


W 

(a) 

(t) 

(0 

{<fl 

U) 
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debtor had no tnlf/ihU tnUrtM at nil if tho judgment deJ tor had gome naleal le intere* 
in tho properta howeaer rmall he exit 1 nrt 1*J aiij more than bj ni plifilion 
obtain a refund of the purchav minej in pn'P’rtion to the extent to aahich th 
jii Ipnent debtor hait no interest (e) It «Aa farther held haaing rejrard to the word* 
and the purchaser is for that reason deprtrtd of it which occurred m the eeconi 
piragrAph of seo 31 > that the cause of action did not arise and the i>eri id of jimitatioi 
for a »uit under that eeetion did not rommenee until the purchaser aras depnied of th 
propertj rold to him(ie) It was alsa held that the piirehascr was entitled toproceei 
ba acaa of ruit earn after rateable distribution a$rainst those among uhom the purchase 
monca aias distributed |r) It was farther held that a ruit would lie caen after eonfirma 
tion of the rale if the purchaser aeas after confirmation deprived of the property as th 
result of a suit bj the lawful owner (y) 

The second and fourth paragraphs of boc 315 of the Code of 18S2 have now licen 
omitted Tlic words way be enforced ’ which occurred in sec 315arenotreproducedm 
the present rule The present rule saya that if an application is made by the auction 
purchaser under r 01 to set aside tho sale — and such application must be made withm 30 
days from the date of sale — and the sale is set aside under r 02 the purchaser H entitled 
to an order for a return of the purchase money Tho result therefore under the present 
Code IS that if the purchaser does not apply under r &1 to set aside the sale, or if an 
application is made but it !s disalloned. the Court shall make an order confirming the 
sale under r 02 (1) If an order is made confirming the sale, the purchaser is precluded 
bv r 02 (3) from bringing a suit to set aside the order confirming the sale And it has 
been held by all the High Courts (r) eicept the Oudh Court that under the present Code 
an auction purchaser is not entitled as bo was under the Code of 1882 to bring a regular 
suit for a return of the purchase money in cases where the judgment debtor has no sale* 
able interest tn the property unless he can bnng himself withm tho equitable principles 
which justif) a suit for money had and received to his use (a) The result of these 
decisions is that if in ignorance of the true facts the purchaser fails to make the applica 
tion to set aside the sale under r dl withm the period of limitation, he can get no relief 
and tbe judgment debtor is entitled to take credit for the price of property not belong 
ing to him This may at first sight seem inequitable but the explanation is that while 
in a private sale there is, in the absence of a contract to the contrary, an implied 
coi cnant for title by tho vendor, there is no such covenant either by the decree holder or 
by the Court in the case of a sale in execution of a decree , the doctrine of caieat emptor 
applies to Court sales The right now pven to the purchaser being a creation of the 
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THE FIRST SCHEDULE. 


21, r. 93 or ^^llen jt is found that the jodgment-debtor had no saleable interpstm the property 
which was purported to be sold, and the purchaser is for that reason deprived of it, 

the purchaser shall be entitled to receive back his purchase monej (with or without 
interest as the Court may direct) from any person to whom the purchase money has 
been paid 

The repij-raent of the said purrhase money and of the interest (if anj ) allowed 
by the Court may be enjoretil against such person urder the rules provided by this 
Code for tho execution of ti decree for money ” 

The second and fourth paragraphs of sec 315 have been omitted m the present 
section Further the words, ’‘ahallbe entitled to an order for repaymcnti” have been 
substituted for the words, “ shall be entitled to receive back,” which occurred in the third 
paragraph 

No saleable Interest — An auction purchaser may under r 91 apply to set aside 
the sale on the ground that the judgment -debtor had no saleable interest in the property 
sold If the sale u set aside, he may apply under this rule for an order for repayment of 
his purchase money But no sale can be set aside under r 91 nor can any repayment 
be ordered under this rule if it is found that the judgment debtor had some saleable 
interesl m the property (y) The reason is that m the case of a sale undcradecree ofthe 
Court there is no warranty of title either by the decree holder or by the Court aa there^is 
m the case of private sales T 
all risks and all defects in the 


is not entitled to anv refund, . , , 

all nulti 01 and 03. hoaav.t, confer npon him a atatntory tight In a tetiuri of mo 
purchase money in such eases (r) 

SMt for return of puroBase monej where no saleable “JJ"' f?.’ 

of 1850 (lid not rontam any cartcaa ptovi.ioti for a tcltirn of tha purchase nlon 7 * 
auction putcha.i.r ,f it turned out that the jndgmcnl dehto, had no 
the property at all Hone, it ».i hold that the auction purchaser nas Ml “ 

a return of the pntohasc money men if Iho judgment debtor had ™ ^ .VJ 

The right to a telntn of the potehate money ira. fimt Siren bysae Sluof thoadeof f 17. 
That section naa m tarma .imilarto.ae 315of Ih.Codaof 1882 Undarthe Coda ef 1882 
It nas hald hr all the High Conrta (I). lollnning a I'ull Bench ruling of the hll.hab.d 
High Court («) that a purchaser at a .ale in eamintion of a dectea could maint.ln o aiiil 
against a decree holder for rreorery of th. puroha<a money, d it turned out th. the 
judgment debtor had no e.leahle intereal i» the property .old, and be «“ no 

limited to tho epecml proeedom .nlhe eaeeulion .lepartmenl mentioned mttol.on 

Thie sirn na. ha.rd prineipilly upon the i.ord. "mnj be enforeed nhieh o'™""* 
th. last paragraph of set 315 « ara, al„ held under that .eetion ‘bat ” h.th« the 

purehamr proceeded by an application lor earontion unde, that fiction "r by « ^lar 
Lt. he n.s not entitled |o receire back h.s puteha* money unless the judgment 
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debtor bad no inUnUf inUrt^t nf nil , if Uic jndpnrnt del tor had tome »aleatil<* tnfrrr«t Q, 
in the properti, howrvrr rmall, hr c«inld not #«if, «n> tnnrr than l\\ npfJicnhnn, 
obtain a refund of the pufTha«r nmnra in propirtion to thr ratrnl to which thr 
judjnnrnt debtor had no intrrr«t (r) It waa further held, haring rrgani to thr word*. 

‘ and thr purrhawr i« for tfiat rra«>>n de;inrerf of it," which occurred in tlir aceond 
pirairraph of arc 3f), that thr eau«r of act i in did not nn«r and thr period of limitation 
for a auit under that arcti in did not fommrnce* until thr piirchavr was depnred of the 
projvrtv aold to him(ir) It waa al«o held that thrpiircha«er war entitled toprrxwd 
bi wai of amt eien after rateable di«tnhution again*t thn«r among whom thr purcliaae 
monel waadi«trib«ted (r) It waa further held that a amt would lie eren after ronfirma. 
lion of the aale it the purehavr waa after confirmation deprived of the propcrt^ aa the 
re«ult of a auit hj the lawful owner (y) 

The aeeond and fourth paragrapha of aec 315 of the Code of 1SS2 have now lieen 
omitted The worda “* wfly be enforeed” whieh oceurted maec SlSarenotreproducedin 
the present rule The present rule aava that if an application la made hj the auction 
purchaser under r 91 to ret a«ide the aale — and anch application muat be mide w ithm 30 
dais from the date of sale— and the sale la aet a<ide under r Od. the purcha«er la entitled 
to an order for a return of the purcha«e monei The result, therefore, under the present 
Code IS tliat if the purcha«er docs not apply under r 91 to set aside the sale, or if an 
application is made but it is disallowed, the Court shall male an order confirming the 
sale under r 03 (1) If an order is made confinaing the sale, the purchaaer is precluded 
hr r 93 (3) from bringing a suit to set a*ide the order confirming the sale And it has 
been held b; all the Ifigh Courts (:) except tbe Oudb Court that under the present Code 
an auction purchaser is not entitled as be was under the Code of lfiS2 to bnng a regular 
suit for a return of the purchase mone> in cases where the judgment debtor has no sale* 
able interest in the proportj unless he can bnng himself within the equitable principles 
which justifi a suit for nionei liad and reeeued to Ins use (a) The result of these 
decisions is tliat if in ignorance of the true flirts the purchaser fails to make the applica 
tiun to set aside the sale under r 91 within tbe period of limitation, he can get no relief 
and the judgment debtor is entitled to take credit for tbe price of property not belong 
mg to him This may at first sight seem inequitable but the explanation is that w lule 
m a private sale there is, m the absence of a contract to the contrarj, an implied 
covenant for title by the vendor, there is no such covenant either by the decree holder or 
by the Court in the ca<c of a sale in execution of a decree , the doctrine of caieat einplor 
applies to Court sales The right now given to the purchaser being a creation of the 
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THE FIRST SCHEDULE. 


21, r. 93 statute, the remedy to enforce that nght must be confined to that preicnbed by the 
statute That remedy is to apply under r 91 to set aside the sale, and if the sale is set 
aside, to apply for a return of the puicluse money under r 93 If the Court passes an 
order refusing to set aside the sale, he may appeal from the order under 0 43, r 1 (j). 
the order being one made under t 92 The judgment of the appellate Court is final, 
there being only one appeal from such order He cannot, as stated above, bring a 
regular suit to set aside the sale and for a refund of the purchase money as he could under 
the Code of 1882 (6) 


As said above the Oiidh Chief Court gives a diflerent exposition of the law on this 
point Aocoiding to that Court, although there is no srerranty of title in Court sales 
yet an auction.purchaser who finds that the judgment debtor has no saleable interest 
has a nght of amt against the decree holder because the attachment was made at the 
decree holder’s risk This right of suit is not a statutory nght created by a 315 of 
the Code of 1882, but was recogoired by that section. Theamendment of that section 
byr 93 did" not abolish that Tight On the contrary the words “shall bo entitled to an 
order of repayment ’ make it clear that the rule is limited to execution proceedings and 
to caaea where the sale baa been set aaide and does not afiect the substantive nght 
of suit which la not a matter of procedure and therefore outside the scope of the Code 
In the Oudh case the fact that the judgment debtor had no saleable interest was not 
discovered till three years after the sale, * e» long after as apphcation under r P3 was 
time barred, and yet the purchaser was allowed a refund of the purchase money (c) 

But it is otherwise where the suction purchaser has bought the property m 
execution of a mortgage decree, and the dterte os teell as the tale is set aside in a separite 
suit brought by patties interested in the mortgaged property In such a case, it has 
been held, that the auction purchaser is entitled to a return of the purchase money, his 
remedy being by an application under s 47 above (d) 

Where a sale took place and was confirmed by the Court before the present Code 
came into force, it was held by the High Court of Calcutta that the nght of the purchaser 
must be determined with reference to the provisions of the Code ofl882, and that the 
purchaser was therefore entitled to malDUin a regular suit for a return of the purchase, 
money if the judgment debtor had no valeaWe interest in the property (e) 

Suit for return of purchase money where sale set aside ou ground of 

material irregularity —Where a sale is set aside on the ground of material 
irregularity under rr 90 and 92, the auction purchaser may bring a suit for a refund of 
the purchase money Such right exists independently of the Code The mere use of 
the expression order ’ in this rule has not the effect of taking away that right (/) 

Interest— The Court has power by tho express terms of this rule to award 
interest on the purchase money (j) 

Limitation —The penod of limitation for an application under this rule is 3 years 
from the accrual of the right under art 181 of the Limitation Act, 1908 (h) The penod 
of limitation for a regular smt in cases governed by the Code of 1882, to recover back 
the purchase money is 6 years from the accrual of the right under art 120 of that Act (0 


fM See flam Sarvp v Dalpat (1921) 43 AU 
^ 60 Sal C 105 (21) A 

ud-dxn V fldtim (1925) « lali. 283 8« 
I 0 822 ( 25) A I 4fl7 


(«) 




(repiesenUtlon at ssla by Oonrti Officer 
that the property was being sold fr$e from 
mortvsges though what was belnd sold 
In fact was property sublect to 
moitjtafesl Oajadhar v Atclu) Sloixd 
(1921) 19 AU L.J 520 63 1 0 125 (21) 
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CEItTinC^TK OF 


“Be cDilUed to an ordcr.”~\\h*'fi pn or*v-r u t t* v* ' . • - 

be cx(^cutcd in the jn»nn<'r pfr«cnl«Hl for tlx* m » f 'V J t - • 


94, [S. 31G. ] AMicro a salo of muiio*..it/« ; •' w 

become absolute, tlj<' (’oun > . y • 

OcrtlBMtc to rurthx-cr ^ CCTtlRcatC hlH'Clfyin;' t}j' 

and the name of the person who nt tli/ fin» // / . 
declared to be the purchaser Such certjfir.jf*' t-f/.ll t / •> 
the day on ttliich the sale became absolute 

Old section — Thu rule corrcspomlt with tlic fif»t jnrl ' (• Zl'.tUf-* i,/^ -/ft , 
The eecond pari of that section, rtlaling lo the reatini;; of tltlr, 1 1 « >»»» . 

B C5 of this Code vrith an important •Iteration »» n-ffanl, ^ 

rests in the purcha«er 

PnrchSSer S title. — See b Co and notes thereto 

Tbe Court shall grant a certificate —The prii«riii;i, <i o • t ^ 

mandatory (j) 

Certificate of sale — V salu certificate does not transfer ilm till/- fi h *f *. 
of the transfer (t) 


Certificate to legal representative— tviicrc the i)iir<iiai./r i< d/sd, tu 

certificate may be granted to his legal representatitc (/) Sec » 1 iC •!»<»< 

What passes at a Court sale— A» regards pnrate ‘ales, till re Is III III. *|mii , 
of a contract to the contrary, an implidl covenant for title by the vi »i<l if 0 * ft h f 
bv the Tran“fer of Property Act IHH?, a 53 nubs (2) But as ntrir Is bsIk iii/itti, 
decree of the Court there is no aarraniy of title either by the deem linl I« t t,f \,f )| i. 
Court Rule 13 of this Order shows that tho decree holder, when apply liiv f it 1 tnuiUin 
has only to specify the judgment debtors share or interest in the prnjn ny " n, || ^ 
best of his Ulicf, ’ and “ so far as he has been able to ascertain tho nanir ' ||i,t< i/) 

shows that the proclamation only professes to specify the particulars prim rllx d by II «| 
rule including the property to be sold and tho judgment debtor's intiri «l Iboft In '• «« 
fairly and accurately as possible ’ Hence what jiasscs to a purcliaacr at a (xiiirl min |, 
the ‘ right, title and interest of the judgment debtor, whatever that Inti rml may |y 
In other words, a purchaser at a Court sale buys the property with nil rUks amt «|| 
defects in the judgment debtor e title except where it is found that tho judgmi iil i|i bt, , 
had no saleable interest at all (m) In tho latter case, the purchaser may npjily In bayii 
the sale set aside under r 91 of this Order and he may then apply under r 91 f ir a return 
of the purchase monej If the piir^sse money has been distnbated amongst tba 
creditors of the judgment debtor under • 73, bo may follow the money m thoir h itnU («). 
But, — and this is an important consequence of the purchaser buying only tho t\y}d 
title and interest of the judgment debtor, — tbosale will not be set aside, if tho jmlgmi nt. 
debtor has even a partial interest in the property, nor will the purchaser bo entitled ir, a 
refund of the purchase money to the extent to which the judgment debtor had lu, 


(/) iJniiunlJ T >an«‘fa(lfll«) t Pal LI 4 I« 
35 I C 861 

{») - ' . ' • ~ 


(f) ' • 

(m) • ■ 


<fna(1873) 3 Cal 806 6 TA 110 SA'in(.> 
CAaiulrrv Aain S«J:&<190U -3 AH S\5 i 
SuBitira V ranlam (189l)17Sl!ul Zia’ 
t>obhafchajid V ilAauAanil (186.) 6 |Wm 
193, J/<nUe«iwa v Ap$a (1913) 30 Mart 
19< 197 12 I C 411 (Improictncnti by 
purchawtl 
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.21, r.93 statute, the remedy to enforce that right must be confined to that prescribed by the 
statute That remedy 14 to apply under r 91 to set aside the Bale, and if the Bale is set 
aside, to apply for a return of the purchase money under r 93 If the Court passes an 
order refusing to set aside the sale, he may appeal from the order under 0 43, r 1 {]}, 
the order being one made under r 92 The judgment of the appellate Court is fina l, 
there being only one appeal from such order He cannot, as stated above, bring a 
legoiar suit to set aside the sale and for a lefuod of the purchase money as he could under 
the Code of 1882 ( 6 ) 


As said above the Oadh Chief Court gives a different exposition of the law on this 
point According to that Court, although there is no warranty of title in Court sales 
yet an auction.purchaser who finds that the judgment debtor has no saleable interest 
has a right of suit against the deeree bolder because the attachment was made at the 
decree holder a risk. This right of suit 13 not a statutory right created hy s 315 of 
the Code of 1S82, but was recognized by that section Theamendmcnt of that section 
byr 93 didTnot abolish thatiight On the contrary the woids “shall be entitled to an 
order of repayment “ make it clear that the rule is limited to erecution proceedings and 
to cases where the sale has been set aside and does not affect the substantive ngbt 
of suit which is not a matter of procedure and therefore outside the scope of the Code 
la the Oudh case the fact that the jui^ment debtor had no saleable interest was not 
discovered till three years after the sale, * e , long after an application under r 03 'Was 
tune barred, and yet the porchaser was allowed a refund of the purchase money (e) 

But It Js otherwise where the auction purchaser has bought the propertym 
execution of amortgage decree, and iht decree a$ well oe the eeiU is set aside m a separate 
suit brought by parties interested in the mortgaged property In such a ca«e, it ^s 
been held, that the auction purchaser is entitled to a return of the purchase money, his 
remedy being by an application imder s 47 above (d) 

Where a sale took place and was confirmed by the Court before the present Code 
came into force it was held by the High Court ofCafcutta that the right of the parchJser 
must be determined with reference to the provisions of the Cods of 1882 and that the 
purchaser waa therefore entitled to maintain a regular suit for a return of the purchase* 
money if the judgment debtor bad uo saleable interest in the property (e) 

Salt for return of purchase money where sale set aside on ground of 
material irregularity — ^Wheie a sale is set aside on the ground of material 
irreguljnty under rr 90 and 92 the auction purebaser may bring a tuit lor a refund of 
the purchase money Such ngbt exists lodependently of the Code The mere use of 
the expression order ’ m this rule has not the effect of taking away that right (/) 

Interest — The Court baa power by the express terms of this rule to award 
interest on the purchase money (g) 


Limitation.— The penod of limitatioD. for an application under this rule is 3 years 
from the actraaf of the right aadeeart ISl of tbo Limitation Act, 2908 Tie period 
of liinitation for a regular suit, in cases governed by the Code of 1882 to recover back 
the purchase money 13 6 years from the aecrual of the right under art 120 of that Act(») 


{») 

<0 

(4) 


See Ham Sarup v Dalpal (1921) 4S All 
to &8 I C 105 ( «) A A 3T7 , UaM 
ud-din V UaUn J1925> 6 Lab 283 88 
) O ( S5) A t 487 
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*■ Be entitled to an order." — When an onler U msde* under lliM nilc, it may 
Iw executed in the manner pre»cri1ied for the execution of decrcea Vc a 30 o1>otc 

94. [S. 3IG.] \\licrc a sale of itninovaljlc property lias 
l)ccomQ absolute, the Court .shall grant 
oertifleate to ^ ccrtificatc spccifyiiig tlio property sold 

and the name of the person who at the time of sale is 
declared to bo the purchaser. Sucji certihcatc shall hear date 
the day on which the sale became absolute. 

Old section — Thu rule correaponda with the first part of s 310 of the Code of 18S2 
The second part of that section, relating to the vesting of title, has liecn reproduced m 
8 Go of this Code xnth an important alteration as regards the time when the property 
vests in the purchaser 

pnrchascr’a title — See a C3 and notes thereto 


The Coart shall grant a certificate — ^The provisions of tins rule nr® 
mandatory fj) 

Certificate of sale — A sale eertificatc does not transfer the title It is evidence 
of the transfer (i) 

Certificate to legal representative— Where the purchaser is dead, the 
certificate may be granted to Ins legal representaUvo (1) Sees MOabove 


What passes at a Conrt sale — As regards private sales, there is m the absence 
of a contract to the contrary an vmplvc I covenant (or title by the vandot as provided 
by the Transfer of Property Act 1^92 a S.> sub « (2) But as regards sale under a 
decree of the Court there is no warranty of title either by the decree holder or by the 
Court Rule 13 of this Order shoirs that the decree holder, when applying for execution, 
has only to specify the judgment debtota share or interest m the property '' to the 
best of his belief, and so far as he has been able (o ascertaiu the same " Rule G6 
shows that the proclamation only professes to specify the particulars prescribed by that 
rule including the property to b« sold and the judgment debtor s interest therem *' as 
fairly and accurately as possible *’ Hence what passes to a purchaser at a Court sale w 
the right title and interest of the judgment debtor, whatever that lutorest may be 
In other words a purchaser at a Court sale buys the property with all risks and all 
defects in tlio judgment debtor s title except wlicre it is found that the judgment debtor 
had no saleable interest at all (oi) In the latter case, the purchaser may apply to have 
the sale set aside under r 91 of this Order end he may then apply under r 03 for a return 
of the purchase money If the purchase money has been distributed amongst the 
creditors of the judgment debtor under s 73, be may follow the money in their hands (n) 
But,-— and this is an important consequence of the purchaser buying only the right, 
title and interest of the judgment debtor, — the sale wUI not bo set aside, if the judgment 
debtor has ei en a partial interest m the property, nor wdl the purchaser be entitled to a 
refuiid of the purchase money to the extent to which the judgment debtor had no 


(!) V Vcniuja (1910) 1 Pat L.J 4«e 

SO I C 861 

(1) . • • ' 


(0 riMyo* Varoyna tn M(t900) SI Doiu. ISO 
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21,1.93 statute, tbe remedy to enforce that right must bo confined to that prescribed by tho 
statute That remedy is to apply under r 91 to set aside the sale, and if the sale is set 
aside, to apply for a return of the purchase money under r 93 If the Court passes an 
order refusing to set aside the sale, ho may appeal from the order under 0 43, r 1 (j), 
the order being one made under r 92 The judgment of the appellate Court is final 
there being only one appeal from such order Ho cannot, as stated above, bring a 
regular suit to set aside the sale and lor a lefimd ol the purchase money as he could under 
the Code of 1882 (6) 

As said above the Oudh Chief Court gives a different exposition of thelaiv on this 
point According to that Court, although tbero is no vrairanty of title in Court sales 
yet an auction-purchaser who finds that the judgment debtor has no saleable interest 
has a right of snit against the decree holder because the attachment was made at the 
decteo holder a iisW This right oi amt is not a fitatulory right created hy a 315 of 
the Code of 1882, but was recognizeil by that section Thearaendment of that section 
by r 93 did not abolish that right On the contrary tho words ‘‘shall be entitled to an 
order of repayment ’ make it clear that the rule is limitedto execution proceedings and 
to cases where the sale has been set aside and does not affect the substantive right 
of suit which IS not a matter of procedure and therefore outside the scope of the Code 
In the Oudh case the fact that the judgment debtor bad nosaleable interest was not 
discovered till three years after the sale, » e , long after an application under r 93 was 
time barred, and yet the purchaser was allowed a refund of the purchase money (e) 

But It 18 otherwise where the auction purchaser has bought the properly in 
execution of a mortgage decree, and (fte decree os tteJf os the tale is set aside m a sepante 
sut brought by parties interested in the mortgaged property In such a ease, it has 
been held, that the auction purchaser is entitled to a return of the purchase money, is 
remedy being by an application under a 47 above (d) 

Where a sale took place and was confirmed by the Court before tbe present Code 
came into force it was held by the High Court of Calcutta that the right of the purchaser 
must be determined with reference to the provisions of the Code of 1882, and that t e 
purchaser was therefore entitled to maintain a regular suit for a return of the purchase- 
money if the judgment debtor had no saleable interest In tbe property (*) 

Salt for return of purchase money where sale set aside on ground of 
material irregularity — ^Where a sale is set aside on the ground of material 
irregularity under rr 90 and 92, the auction purchaser may bring a suit for a refund of 
the purchase money Such right exists independently of the Code The mere use of 
the expression “ order ” in this role has not tho effect of taking away that right (/) 

Interest — The Court has power by the express terms of this rule to award 
interest on the purchase money (g) 

Limitation —The period ol limitation for an application under this rule is 3 years 
from the accrual of the right under art 181 of the Limitation Act, 1908 [h) The peno 
of limitation for a regular suit in eases governed by the Code of 1882, to recover back 
the purchase money is 0 years from the accrual of the right under art 120 of that Act (*) 


lb) 8« Itam Sarup v Vatpat (1921) 49 All 
'' «n X c 105 (21) A A 377,aaM~ 
V naUm (19-5) e lAb 283 80 
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‘ Be entitled to an order" — ^tth™ nn order made nniler thu rule it may 
tx? executed in the manner prexcnlicil for the execution of ilecreex «!ec a 3C nbore 

94, [S. 316.] ^^^lcrc a sale of immovable property lias 
become absolute, the Court shall grant 
ccrtiawtc to ritctwot ^ certificate specifying the property sold 

and the name of the person who at the time of sale is 
declared to be the purchaser Sucji certificate shall bear date 
the day on tvhich the sale became absolute. 

Old section— This rule corresponds with the first part of s 310 of the Code of 1882 
The second part of that section, relating to the resting of title, Las been reproduced in 
8 Co of tius Code nith an important alteration as regards the time whenthc property 
vests in the purcha'cr 

Fnrehaser S title — See s C3 and notes thereto 


The Court shall grant a certificate —The prorwions of this rule are 
roandatory (j) 

Certificate of sale —A sale certificate does not transfer the title It is evidence 
of the transfer (1) 

Certificate to legal representative -Where the purchaser is dead, the 
certificate may be granted to his legal representative (() Secs H6 above 


What passes at a Court sale —As regards private «ales there is in the al«eneo 
of a contract to the contrary an implied covenant for title by the sender as provided 
by the Transfer of Property Act l»82 s So sub s (2) Bat as regards sale under a 
decree of the Court there is no warranty of title either by the decree holder or b} the 
Court Rule 13 of this Order shows tliat the decree holder, when applying for execution, 
has only to specify the judgment debtor a share or interest m the property “ to the 
best of his belief, and ‘ so far as he has been able to ascertain the same ' Rule GQ 
shows that the proclamation only professes to specify the particulars prescribed by that 
rule including the property to be sold and the judgment debtor b interest therein “ ns 
fairly and accurately as possible *’ Hence what passes to a purchaser at a Court sale is 
the right title and interest of the judgment debtor, whatever that interest may be 
In other words, a purchaser at a Court sale buys the property with all risks and all 
defects in the judgment debtor s title except where it is found that the judgment debtor 
had no saleable interest at all (m) In the latter case, the purchaser may apply to have 
the sale set aside under r 91 of this Order and he may then apply under r 93 for a return 
o! the purchase money II the purchase money has been distnbuted amongst tho 
creditors of the judgment debtor under s 73, be may follow the money in their hands (n) 
But —and this is an important consequence of the purchaser buying only tho right, 
title and interest of the judgment deMor, — tbesale will not be set aside, if the judgment- 
debtor has e\ en a pirtial interest in tho property, nor will tho purchaser be entitled to & 
refund of tho purchase money to the extent to which the judgment-debtor had no 
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94 interest, unless the case be one of fraud (o) On the same principle a purchaser in 
execution of a money decree is bound by the estoppel uhich binds the judgment debtor 
■whose interest he has purchased (p) Thelladras High Court has held that he is not 
bound in all cases (g). 


It has been stated above that what passes to a purchaser at a Court sale in 
execution of a money decree is the “r^ht, title and interest ’ of the judgment debtor 
in the property sold To determine the nature and extent of the judgment debtor s 
right title and interest in the property sold, the test is as stated by Ijord Watson in the 
course of the argument in Peftncki Ckettiar v Chinnathambiar (r), what did the Court 
intend to sell, and what did the purchaser understand that he bought ? These aro 
questions of fact or rather of mixed la'W and fact, and must be determined according to 
the evidence in the particular case («) This test ■was applied mBaliantv Hirachand (1), 
cited in the next follomng paragraph, and in Abdul A 21 Z v Appayuami (u) cited in the 
notes below 


W here a purchaser at a Court sale in execution of a decree against a member of a 
joint Hindu family buys 4 specide properties A, B, C and D, alleged to belong to him, 
and subsequently there is a partition decree by which properties A, B, X and \ are 
allotted to that member, the purchaser is entitled only to such of the properties as are 
common to the sale certificate and the share of that member under the decree, name y, 
properties A and B He is not entitled to have the equivalent of properties C ana u 
out of properties X and Y (t») 

A 1 . entitled t. 10 enne, eh.re m . v.H.ge Ont ot Ihi. eh... he “'‘f S'" ® 

to B In execution o£ a simple money decree obteined by tl againa ,a 

1 . attached and sold The preanmpl.oi. », « the aWnce of specific indiction. to the 
contrary, that the share sold mas the share mhioh was not morlgagod (ic) 

sue on the orlelnal side -In the ease of a eal. held by the Eegistrar on the 
originaUide oHhe ciSl igh Court the pnrchamr ha. a right of compensation for .« 
error or misdescription of the property m the conditions of sale (i) 

Sale in execution of a mor/guje decree -Where mortgaged property is sold in 
executon of " orange ierre. obtained by .be mortgagee ag.in^ he mcr.g.fior, tb. 
intemst both of the mortgagor and mortgagee. pm«a to the purchase, (») 

variance between P™.an,at.a„ of ^^-"^Sl^Tc^cc! 

requue. that ’“'t, accurately a. possible the property to 

“ bylL “t rffm pJo Jed .bat whom property is sold, and the sal. 

become, .bso|n.., m ;hT»tS.= :fS‘”rdj.,..t 

rb:‘^ C:Jn:^ .^e m .neb a ease th. d.ser.pfo ^. 

Siealso 
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proport} in the proclamation of ulc row/MiK to «hat was the giihject matter of 0. 
the sale Xa stated hj their Ixir Jshipi of llio Pri»> Gitmcil In Th<iLur Ihtrmha v Jiban 
Jiam (:), ' that which la sold in a judtci-il nir of this hind ran be nothin;; but the pro* 
pert} attached, and that property is toncltitnely dr«cril>ed in and b^ the schedule to 
which the attachment refers* tlwt t\ the schedule of the attached propcrt3 in the pro 
clamation of sale Thus where ft pidgment debtor owned ft malia] of which n 10 annas 
share was niortpaped and the proclamation of sale stated that w hat was to be sold was 
A C annas share m the niaha] meludcd m tlw mortgage but the purchaser obtained a 
certificate of sale in which the pri pert\ described was a B annas share in the mahal not 
included in the mortgage, it was held that the sale certificate should be set aside The 
Court has no power to grant a certificate in which the property described is different 
from tliat specified m the proclamation of sale (o) ^imilarl) where the proclamation 
of sale stated that the whole interest of five brotliera in ft mortgaged property was to bo 
sold, and b\ a mistake on the part of the oflieer in charge of the sale, the certificate of 
sale omitted to mention the names of four of them, it was held that what was sold to the 
purchaser was the propertj as described in llio proclamation of sale, and not the pro 
pert} AS erroneouslj described in the sale eertificate (6) “The real question in such 
case, under the present Code of Civil Procedure, seems therefore to be what was the 
sale, I e , what w as bargained and paid lor. and that must depend not on erroneous itate 
of what was offered for sale, but on what was nc/im/fy offered for sale and bid for 
XXbat [is actually] offered for sale (isj determined bj the order of the Court and the 
proclamation " (e) 

Effect Of new Interpretation of law on sale — f purchased at a Court 
sale the ' right, title and interest* of D m an impartible zammdari R3 tho law as 
then interpreted, the holder of such a zamindan was unl^ entitled to a life interest in 
the zamindan [4 must therefore be deemeit to have purcliased only the life tnltresl 
of B ] ‘'Ubsequcntlj this interpretation of the law was reversed Lj tho Judicial 
(ommittee which decided that the bolder of an impartible zamindvri is entitled to an 
absolute interest in it and tliat such interest is alienable The new interpretation does 
not entitle A to claim that what he purcliased at the sale was the a6so/ute interest of B (d) 
Amendment of certificate of sale — a purchaser at a Court sale may apply 
to the Court for amendment of the sale certificate wher* the description of the property 
in the certificate differs from that in the proclamation The Court may allow Or refuse 
the amendment, but no appeal lies from the order in either case Such an order is not 
appealable under s 101 Nor is it appealable as a devree under B 47 for the question 
cannot be regarded as one relating to the * execution, discharge or satisfaction of the 
decree, the decree being fully executed The only question m such a case is w hether the 
certificate given to the auction pnrebaser gives a right description of the property 
sold (e) 

Limitation — ^The provisions of the Limitation Act do not apply to an application 
for a sale certificate The reason is that it is the duty of the Court on the sale becoming 
absolute to issue a sale-certificate and there is no duty imposed on the purchaser to apply 
lor such ft certificate. The action of the Court in granting the certificate is mmistenal 
and not judicial The Limitation Act does not apply to applications to tho Court to do 
what It has no discretion to refuse, nor to applications for exercise of functions of a 

(e) (1903) S7 Horn 331 341 lupra 
(4) ^ Jppajatamt (1904) 27 Jlnl 
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0. 21) loirusterial character Hence if the Court fails to issue a sale certificate, and the 
rr. 94, 95 purchaser has thereupon to apply to the Court for a grant of the certificate, the 
application may be made at any Ume (/) 

Effect of certificate of sale on Irregularities.— All nregulanties, though 
material, are cured by the certificate of sale (y) 

Certificate of sale and res Judicata— A sale certificate ia just hte a deed of 
sale, and it does not operate aa a plea of res judicata Where a defendant contends 
that the act of the Court did not pass title to the property m dispute to the plaintiff, 
and the plaintig produces a sale certificate, the defendant is barred not by sec 11 
relatmg to res judicata but by sec 47 of the Code (A) 


95. [S. 318.] Where the immovable property sold is 
Deuvery of proj^ity ^ the occupaiicy of the judgmeiit-debtor OP 
J“j^occupancy of judgment- of some petsoix OH his behsH or of some 
person claiming under a title created by 
the judgment-debtor subsequently to the attachment of such 
property and a certificate in respect thereof has been granted 
under rule 94, the Court shall, on the application of the 
purchaser, order delivery to he made by putting such purchaser 
or any person, whom he may appoint to receive delivery on 
his behalf m possession of the property, and, if need be, by 
Iemo^’lng any person who refuses to vacate the same 

Delivery of possession to purchaser.— Th« possession ^ 0 Ilt 6 mplated by this 
rule la khas or actual possession. See notes to r 35 of this Order For the form of the 
order for dehrety, see App E, form No 39 

Separate suit for delivery of possession —See notes to s 47, “ Questions 
between the auction purchaser on the one hand and a party to the suit or his repre 
sentatis e on the other hand,” on p 17^* above 

Appeal — See notes to 8 . 47, “ Questions between the auction purchaser on the one 
hand and a party to the suit or bw representative on the other hand,” on p 170 above 
Limitation —The period of limitation for an appCicaiion for delivery of posses- 
sion IS three years from the date when the sale becomes absolute [Limitation Act, 1908, 
8 ch I, art 181] The penod of limitation for a «k>< for delivery of possession is twelve 
years from the date when the eale becomes absolute (« 6 , art 138] 


Procedore cad^r tbls rais — TAa p«/wfcasw on tbo strength ol hts B&h cerfi- 
ficate IS entitled to get an order from the Court for the delivery of the property to him 
by any person bound by the decree. If the person in possession is holding the property 
on his own account and is not boimd by thodecree.the application mast be dismissed (i) 
The auction purchaser of a prior mortgagees, decree for sale cannot bo evicted by the 
auction purchaser at a decree for aaJe by a puuse mortgagee subject to the right <?l the 
prior mortgagee (j) 


W ^ 70j llfl I C 857 ( 29) A C 371 
(0 JitroT, So«fti V oginnl Aflnef 1103S> BO 
Cal 8 143 I C 881, ( 3J) A C 24® . 
AuOAn V Tartt (tO.4) 46 AU «J3 690, 

K3t 023 (24) AjI 405 „ _ 

(J) atnyadhnr v lAihhman (IMO) 82 »>“• 
L 11. 431. 125 1 C 005, ( 30) A D. — l- 


(6) lakihan dufulrxi V gamdat <10S9) 38 C 
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It CUT n -» ti.»! « p:^-l.v«rr *S » Ci-irt fck> i* r • I*-*:- J 1 1 ejpy t ■>* p"*- 

»«» c=>^'» tlt« r:A H** EiiT *• t*» «p*— C a rrr^' r=’ f— p-«"«r«i* tL" j- 

f ' L^= » » c f * •I.* li »*• T» Ti- hr mr 

r! X — . -»•»■— as' tia* l-r »iT c* r^* *rr crs s.’'»'_* {K Fc—i*^. t*^- f»»l ti.»* u 
a Lv* I"**-! Ei».’« »'*• tiw ra>. *»! l* *« T»'*r*«i ** t *.1 (fi, 

c- ca •ar c'i**- c— czjI ("V, i« c-' I*’ t> » r-dl»r r=t t'- 'a. 

95. [5. 319.] \Miero the property foM i- in the occu- 
pciiicr of a tenant or other person entitled 
^ occupy the «ame and a certificate in 
respect thereof ha-* Iv’en granted under 
rule 94 the Court ^halI. on the application of the purcha>er, 
ord''r deliNery to be made by affixing a copy of the certificate 
of «aV in «omc conspicuous place on the property, and 
proclaiming to the occupant by beat of drum or other cuatomary 
mode at «ome convenient place, that the interest of the 
judgment debtor ha« N'en transferred to the purchaser. 

IJeliTcry ct 5csi«sl;a ta parcJiaser— Tt.* p->«*i~i->'a ecc*<s;£*vJ hr tij 
rtHe » /r*0t4%-s.’ fCK!5e^"i S« e-*« Of 55 **.>t» 

LlnlUJim.— ^ z •« to r *v5 *KyiT 


^cfjf'oiioc (o dc/tocry cf p>f*cs$io}\ to decrr€’}o^/1cr 
or p'/ir/.o*'’r. 

97, [Ss 32S 334.] (1) ^Vhere the hoMer of a decree for 
the pos>c->5ion of immovable property or 
\ the purchaser of any such property sold in 

^ ^ execution of a decree is redsted or obstruct- 

ed by any person in obtaining possession of the property, 
he may make an application to the Conrt complaining of 
such resistance or obstruction. 

(2) The Court shall fix a day for inveatigating the 
matter and shall summon the party against whom the 
application is made to appear and answer the same. 

Esles S7.*»S and 99.— Tbwe rij» to le m»4 U-y-tisT 

Wtm mis appUfS.— "ni# Jer-Lkst- £r«* r5»V-» •■•■Eralxe to ti— CV»rt fcv 

cf rele 95 e- ^ Tii* si-tJi c t Es«.ti» tiol ksr 

pirar^lir pi*f«ca liffr t<s r-*»s. If tie p-ws* cf eieirct>» c=»i*- ti«e rsl« »i 
r*s:a*<t3,r tJ ties tilt kr»p»’Ii.-at9oo c:iJertiafc>sij"dl (iV Tie 

0:trr* dieses. «J fc-'S »a eikie is »a amikSid «aje (.1 tilt tt» rcls 

tie ***-n.-ast »« f-« 2 s»ei vSea ***er:?t5=r lo c»* tie 

te-'p c* tie Ccert. 


O' XUfcjrr T (l—n t« Cil. Clt. 

C 'T.r JfklinnMj (l> I 

<»» S-jrt T t\»fJ‘exO"T 


r f«) Xm T Cr^-%^ XATMe (1*3:1 «} 
>• CS»A.C. 1 *J. 

; M SitXMr rvn 0*3«t «« xa. cn. f>!, S3 
I l.C.r3.C3t’X.X-C}6. 
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0. 21, jniiuaterial character Hence il the Court fails to issue a sale certificate, and the 
r. 94, 95 purchaser has thereupon to apply to the Court for a grant of the certificate the 
application may be made at anytime (/) 

Effect of certificate of sale on Irregularities —All jrregulantio« though 
material are cured by the ccrtiGcate of salo (y) 

Certificate of sale and res Judicata — sale certificate is just hhe a deed of 
sale, and it does not operate as a plea of res judicata Where a defendant contends 
that the act of the Court did not pass title to the property in dispute to the plaintiE 
and the plaintiff produces a sale certificate the defendant is barred not by sec 11 
relatmg to res judicata but by sec 47 of the Code (A) 


95 . [s. 318.] A\Tiero the immovable property sold 
D livery of property occupancy of tlic judgmcnt debtor or 

iuJgmeat- of somc person on Ins behalf or of some 
person claiming under a title created by 
the judgment debtor subsequently to the attachment of such 
propertyand a certificate m respect thereof has been grantefi 
under rule 94, the Court shall, on the application of the 
purchaser, order delivery to be made by putting such purchaser 
V ^ person whom he may appoint to receiv^e deli\ cry on 
his behalf in possession, of the property, and, if need be> hy 
removing any person who refuses to vacate the same 


Delivery of possession to purchaser -The possession contemplated by 
rule IS kh&s or actual possession &e notes to r 35 of this Order For the form of the 
order for delivery see App E form 2so 30 


Separate salt (or delivery or possession -See notes to . 47, 

between the aoction purehiwit on the one h.nd nnij a patty to the smt or ho «!’" 
sentative on the other han 1 on p 179 above 


Appeal —See notes to s 47 
hand and a party to the suit or his 


Questions between the auction purchaser on the onff 

representative on the other hand on p 179 above 


Limitation— The period of LmiUtion for an auphcaf.on for delnery of 1*®=®* 
Sion 1, three jeara from the date when the ealo becomes absolute rLimitation Act lOO® 

8ch I art lap The penod of limitation for a euif for delivery of possession is 

3 ears from the date when the sale becomes absolute (i6, art 138] 


Procedure under this rule -The pumhaser on the strength of his wle 

ficato is entitled to pet an order from tho Court for the dehvciy of the property to 
by an3 Person boun 1 by the decree If the peraon m possession is holding the ptopefy 
^ his own account and is not bound by Ihedecroo the application must be dwmiss^f f*f 
T1 e auction purchaser of a prior mortgagees decree for sale cannot bo evicted by the 
auction purchaser at a decree for sale bj a pu«ne mortragee subject to the right of 

prior mortgapco (j) * ® ‘ 


if) Avl‘U>t V TJrtBMMrfl 

I Mat \ I ilAo^ /( 
to) 11 Itriihntv Mil, m. 


<A) JjiiiltoH ChaiiJ a V Ci mta, (10^) 33 C 


83 . 

(/) Ca»jn 


w ^ ygs 1181 C 857 ( 5fj033*«» 
/TrenioMiV Oycinl ‘‘i” .<6 

Cal s 143 I c 3S1 ( 3-1) f ,33 ®90 
V Turn (13 4) 4« All 
neJ7) 



RESISTANCK TO DELIVERY OK POSSESSION*. 


8i3 


ll m»^ oWrTol thtt K I urthaw at a Court mIo not 1«iin<l to oyjJii for pix- 
isc««ion under nila Ho mi% at hi« option l»nnj: a rrcuhr fuil (nr iio««o«ion. tJm 
jx^ncul of IimiUtmn for the mit liring 12 jears m *tal<«I aUire The remr.|ioi hj wa\ 
of A|>t>Iication and that Im war o( puit arv coocurrrnt (1). Iiirther, the fact that an 
application haa lieen tnade under thi* rule, and it la rejected aa Icmf; time liarTr'] (/), 
or on anr other ground (m), no l»ar to a legular nut for po^^ea^ion. 

96 , [S. 319.] Whore the property sold is in the occu- 
pancy of ft tenant or other person entitled 
ocJSweTef occupy tlic saiuo and a certificate in 

respect thereof ha's been granted under 
rule 94, the Court shall, on the application of the purchaser, 
order delivery* to bo made by nfiiving a copy of the certificate 
of .sale in some conspicuous place on the property, and 
proclaiming to theoccupantbybcatofdriimor other customarj' 
mode, at some convenient place, that the interest of the 
debtor has beeiv trausferted to the pvircbaBcr. 

Delivery of possession to pnrchftser.— Tho poweMion contempIai«l ly thw 
rule IS rymlioficatpovcasion. Seo notes tor SSabose 

Limitation — Sc« notes to r 05 abore. 


Resistance to (tchvery of jwssesshn to dccree’hoUter 
or purchaser. 

97 . [Ss. 328, 334.] (1) tnierc the holder of a decree for 
the possession of immovable property or 

lUiliUnee of obitnictlon f , 

to poiwMioa of immovable tlio pufchascr of any such property sold in 
execution of a decree is resisted or obstruct- 
ed by any person in obtaining possession of the property, 
he may make an application to the Court complaimng of 
such resistance or obstruction. 


(2) The Court shall fix a day for investigating the 
matter and shall summon the party against whom the 
appbeation is made to appear and answer the same. 

Rales 97> 98 and 99 —These rules sre to be read together 

When rule applies — ^The purchaser first makes an application to tlie Court by 
•way of execution under rule 95 or 96 That application should not mention that any 
particular person is likely to resist. If the process of execution under these rules is 
resisted, it IS then that an application under this rule should be made (n) The Calcutta 
High Court dissented from an assumption made m an Allahabad case (o) that thu rule 
applies when the applicant is resisted when attempting to get possession without the 
help of the Court 


(t) JTuW* T CA«»*.r (18S7) It Cal elt 
(/) V Aar Muhammad (1907) 29 

<m) Seru v Dhtjoban (1S33) 9 Cal 602 


(») 

to) 


fires Sathl t OjJSevil S$Hane« (1 
CaLS.HSI C 8I.(33)A C 216 
SoftAs V Turn (1B24) 46 AU 693. 
1 C. 023, ( 21) A A 49S 
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0*2tf KegUiar suit — Ttio decreo hoMei may either resort to the summary remedy 

T. 97» 98 prosided by this rule or he may bin" a regular suit. Failure on the part of the decree 
holder to avail himself of the remedy under this rule does not deprive him of his right 
to bring a regular suit against the party obstructing execution of the decree (p) But 
if he applies under this rule and fajb, the order against him is conclusive unless he brings 
n suit to establish hia right to possession as provided by r 103 below Such a suit must 
be brought within one yeir from the date of the order (3) . See Limitation Act, 1908, 
seh I, art II A 

LimitSitlOn —The Period of limitation tor an opplication complaining of resist 
ance or obstruction to delivery o{ possession of immovahfe property decreed or sold in 
execution of a decree is 30 days from the date of the resistance or obstruction (Limitation 
Act, 1908, Bch I, art 107) 


Fresh application for delivery of possession — Under the present Code 
a holder of a decree for possession of immovable property eppbes for possession 
under O 21, r 33, while an auction purehaaicr applies for possession, under O 21, r 95 
The present rule deals with o6itntclion or resistance in obtaining possession An import 
ant question that anscs in thia connection is whether if a decree holder or auction 
purchaser who la obstructed or resisted m obtaining possession omits to apply under this 
rule within 30 days from (he date of obstruction or resistance, the only other remedy open 
to him IS to proceed by a regular suitor whether he is entitled to a fresh svnt of possession. 
It has been held by the High Courts of Madras (r) and Patna (a), that he is entitled to 
make a fresh application for delivery of possession and to a fresh warrant for possession 
On the other hand it has been held by the High Court of Allahabad (0» that he is not so 
entitled and that his only remedy is by a regular suit The Bombay High Court hoi Is 
th^tLel8e^tlt!edtoaffe»hwa^^ant^otdch^ery of possession but that if the resistance 
IS sheivn to be by the same person and m the same character the application will be 
barred by Art ftJ7 of the Limitation Act (a) 


Wliettier 0 9 applies to proceedings under this rale —The pros isions of 0 0 
do not apply to proceedings under this rule &eo itofcs to 0 9, r 9, “ IVhether this rule 
applies to proceedings in execution” 


gg^ [Ss. 329, 330.] "WTiere the Court is satisfied that tiie 
resistance or obstruction, ^'as occasioned 
'vithout any Just cau^e by tiio judgment- 
debtor or by some other person at lus 
instigation, it shall direct that the applicant be put 
into /icvs^estsjcoj of the jiropert/, and where the applicant 
IS still resisted or obstructed in obtaining possession, 
the Court may also, at the instance of the applicant, order the 
judgment'debtor, or any person acting at his instigation, to 
be detained in the civil prison for a term which may extend 
to thirty days. 

When this tnle applies— Tbw rule deals with two casM, namely, where tho 
olr'truclion IS oceasioned Without yust canwi (I) by tho judgment debtor, or (2) hy some 


If) JLiImnlv (issn 8 IVitn Uti 

Ifl TVr»< (IS-IM1 .UI fl»3, «0", 83 

t < «23.( 21) A A l-iJ 
(o V Arrv'O’"* ti^tn) i3M«t tot 

l.l V / an Cbarsn (10)9) 4 Tat 


HE^ISTANCK TO DELIVERY OF 


Sir, 

ollirr p^r«on al hi^ in*ti?\tioTi. Xf» »'nl«'r run lx* mvl** iin Irr tin* nilf jf lh** nlMfni-- C 
Imn i« rmivyj a j>»n* m oth/'f than ihr oiirt i« ff. 

lhat thp |wr«<in wax actuic *t tli* of Ih** cf<*l tor (r) 

Pcrchascr from a judemcnt-debtor pending aiiacliment — Tiir iti-ii 

Court "f Mvlm< h** lieM 1)ial pnx'wtiinirx ran !«• iimlrr Ihu nilo ac^in't n 

purrhavr from a juilsni«‘nt^l(‘litor ]<rft<lin^ atlArlimcnt, tliotisli aiirh a puiTh*»<‘r i« 
not cxpn‘’»>l> nicntinnrtl in (lie nilf* Th« rpa«onx piipn Atv (1) timl Ihi* nilo m 
to lie rpAil witli r wliieh esprrA«h pmanlex for tlic in<t lint ion of prorceilinca apa'H'l 
nuch A pinrhaier under that niJe, and (?) that rueh a piirrhAKer l» a ••rrprt-»enfAli\c ’ 
of the juilcment-<lebtor within the moanin;; of i«. Nrt, «> that procrrxfmpH wliteh ran lie 
in<titute<l Ag^in>t a juiIsmrnt<<IcIitor ran al<n l>o inMiluioI ap\in<t him (ir). 

Presidency Small Canse Conrt.— TI im mle apphra to procre«Jinsa lindrr 
Chapter 7 of the l*rr«i'lenej .‘'mall CAU«e Courta Acl, IM?, rrHtinx In reotnrrj of 
jiow-wion of immo\able pmper1\, hj tirlue of i<. 4S of that Act (r) 

Appeal — nofea to *. 47, “QiieMiona between the Auction purchaser on the one 
hand, etc •‘we aNo notes to r lOl below un ler the head “ApjiciL'' f>cclion 107 
excludes an appeal from an onlcr under this rule (y) 

99. [Cf. Ss. 331,335.] Where the Court is satisfied 
tliat the resistance or obstruction was 
occnsioiicd by any person (otlicr timn the 
judgment-debtor) claiming in good faitli 
to be in possession of the property on his oim account 
or on account of some person otlicr than the judgment- 
debtor, the Court shall make an order dismissing the 
application. 

When this rnle applies— The present rule deals with two cases of chimants 
m good faith, namely, (1) persons claiming on their own account, and (2) persons 
claiming on account of some person other than the judgment debtor. 

Person other than Judgment debtor claiming to be in possession on 
his own account. — If the resistance is by a person claiming bona fide to bo in 
possession on his own account the question is not within the purview of s 47 and this 
rule applies (r) The word “possession” as used in this rule is not limited 
to actual pkyftcal possession It includes also cnnsfruc/ite possession, such as pos 
session through tenants or servants. Hence a landlord who is m possession of a property 
through his tenant is a “ person in possession of the property on ftie oirn account ” within 
the meaning of this rule (a) 

^^he^e m a suit brought by a plaintiff against two defendants, a decree is passed 
by consent against one of them only, the other defendant is not a judgment debtor. He 
18 a “ person other than the judgment debtor” within the meaning of this rule (6) 

Sub tendtltS — A lets his hoo*e to B B sublets the house to C. A files 
a suit against B for posses-sion and obtains a decree against B C is not joined as a 
party to the suit C obstructs A in obtaining possession of the property Can C be 

W j j ^ W ^ T ~ 

■ • ... 

/ I V, 1* ' («) ■ 

(r) DarocM V JfaAufn'n (10331 Mad L/ M, iwill ejs , 

73 I C 085,(21) AM 74 (b) Jnibawdun v Kuiuha (1907) 30 Mad 72 
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O. 21, said to bo in possession on ‘‘hia own account” mthm the meanjng of this rule? 
•r. 99, 100 The High Court of Bombay has held that O h notaperson claiming to be mpossession on 
hisown account as his title la denved ftom the judgment^ebtoi fc) TheCal<mlta High 
Court also holds that C is not entitled to resist possession as be is bound by the decree 
and that there is no occasion for the landlord A to make an application under r 97 as he 
can evict (7 under r 35 (d) See note * Bound by the decree ’ under r 35 above 

The Bombay High Court has also held that C is not entitled to claim the benefit 
of the Bombay Bent Act against A, thero being no privity of contract between him 
and A (e) 

Transferee pendente Ute —See r 102 below 

Appeal • — See notes to rr 98 and 101 under the head, ‘‘ Appeal ” 

100 . [S. 332.] ( 1 ) AVliere any person other than the 
judgment-debtor is dispossessed of ira- 
hoMrr’^Vpurchaw movablc property by the holder of a decree 

for the possession of such property or, 
■where such property has been sold in execution of a decree, 
by tl\c pnicbn.sc’i: ibeieof, be may Tnabe an application to 
tbo Court complaining of such dispossession. 

(2) The Court shall fix a day for iD\estigating the 
matter and shall summon the party against whom the applica- 
tion is made to appear and answer the same. 

Rules 100 and 101 — Thevi rules aro to bo md together 

When this rule applies. — mle refers to a person who has been dispossessed 
by an auction purchaser who has taken possession of the property through the Court. 
He complains to the Court of such dispossesiion, and the Court makes a summary invea 
ti-»ation, and if it holds that the applicant was in possession of tbs properly on 1«» own 
account and not on account of the judgment debtor, it directs under r lOl that pos* 
session be giien bock to the applicant The party agunst whom the order is made may 
then institute a suit under r 103 to establish the nght which ho claims to the present 
poaseasion of the property (/) 

Claim may he barred by res Jadlcata — if the person who is diajmssessed has 
before the ealo unaoccessfollj objected to the attachment under r 63 hh only remedy 
IS by suit and he cannot make an application under this rule {g) Similarlj when a 
mortp-ipro obtained a decree for sale against three brothers who had mortgaged tho 
property to him and impleaded the mother as lessee, the mother could not resist dis 
po<‘<e«sion on tho ground that she hsdinhente»la»lare of another brother for this ground 
of defence should lia'e been taken In tho suit (A) 

“Any person other than the Jodifment debtor," — hee notes to boo 47, 
Beprevntatne*," on p 174 A purchaser of a portion of a lioldmg from a judgment 
debtor Is bis rrpn"<cntotirc and m not entitled to apply under this rule (»). Tlio Patna 

_ ^ ^ 

W 

(») 

ft') rj iliAort (1917) 2 l»t U J. 

479,4:1 t ce. 
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lli?h Cmirt h'' h'‘M thM • purrh'VM'r from ii jii<lzmr-nl-4!''litor of » imn lrnn«f«’r»Ho ( 
hoi line H nL*n n rcpfo^nt-^luo ftn*l U not rmtitinl lonjiplr (j) Hut I ho f’lvlriitt/i llieh i^. 
Court h^« romo to Iho oppmito conolu^ton owl lint fo f*r Iho ilorrro hoMor M 
conoomo*! ho i« » trr«]w««rr »n'l i' rntillwl to appit unilor thi* nilo (i) Indml IlAnLin, 

C.J , «lppiT«^to< tlio ««o of Iho «ortl ‘rrprr^ntotno in l!ii« mnnoclion und trriit* tho 
purchA«rr A« onlitlol to a« l»ome a ponwm in poA^o^'inn on Jim own nccoiint (f) 

“ Is dispossessed.' — Wliprp mw mtnl>olir»I powMion i« ilplivcml In llip cloorro 
hoi Irr or purcha«pr undpr r '*<», the prrron in potv^mn cftnnol lio mkI to ho 
" c1ltw>««oaro< 1 ’ within the mpinine of tliM ni!<* f«i aA to ontitlp him to npj'h under thin 
rule (rn) It ia onli the deloert of aetiwl jw««e««ion (r 0>) that can con'fitute di»poA 
»eA«ion within the nioAnine of thiA rule A jwiwon who •« m po««e«ion thmiieh lai tenant 
will be Mid to be * di*p>«,«e«.«ed ’ within the nieanme of thi« rule, if the tenant ii 
ou«ted from the pmperti b\ the ilehven of actual pi><«e«.«ion to the decree holder or 
purchi«er (n) 

Dispossession nnder order of Collector. — tthen a person haa iwen di^poa 

wrased under an order made by the Collector to whom execution proceedinp* are trona 
ferred, he aliould applj to the Collector, and not to the Court, complaining of aueh 
df'powi'ion This rule has no application when eteeiilion has liecn transferred to tho 
Collector |o) 

LlmltiltlOQ. — ^The application under this rule must Isj miwle within 30 dajw 
from the date of the dispos.<e««ion limitation Aet, 100^, ach I, art IG3 If the auction^ 
purchaser has told the propertj to a sub pureliaser, tbe i>eriod nf limitation is tho luimo 
and docs not run from the time when tlie party dispossessed had notice of tho 
sub pureha-«o (p) 

Dismissal of application for defaulu—lt was held bj tbe Patna High Court 
m the undermentioned ea«e {<]) that whore an application made under this rule by a 
person not Inund bv the deor'-c is dismissal for default, the order mav be set aside under 
O P r II and the application ma\ then be rehearsi Put this decision was disapprosed 
by aSpecml Bench of the same Court in alaterease(r) SeenotestoO 9,r 0, "Whether 
tins rule applies to proceedings in esecution ’* 

101 . [Ss. 332, 335.] Wicre the Court is satisfied that the 
applicant was in possession of the pro- 
reito^ ti*rJplV^wn *° porty on liis oAvn account or on. account of 
some person other than the ]udgment- 
dehtor, it shall direct that the applicant bo put into posses- 
sion of the property, 

“ Was la possession on his own account.”— The Bombay High Court hae 
held tliat the rule does not apply to a member of a joint Hindu family as he is not m 
possession on his own account (s) On the other hand it has been held that the rule is 
comprehensive enough to include a claim by a member of a joint Hindu family and that 
the effect of the order is to restore him to joint possession (t) 

(/) PanthnUin ▼ Unm Sahav (1918) 3 Pat 
L J a<9 43 I C 969 

(l) Puriui Ckamtra v .3r<iRotiti{ D't* (1927) 

53 Csl 913 99 I t 718 ( 27) A C 165 
(0 BAini Naii V CMnuthar (1030) 34 C 
NT V 577 127 I C 653 ( 30) A C 348 

(m) /6roAim V ttamjadH (1903) 30 C*I 710 
(s) Brajabaia v Gatudai (1900) S3 C*l 487 
(o) liaahav /ta>iTmtt>(1913) 37 IVun 488, 191 

0 903 
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O. 21, 8aid to be m possession oa “hia own account" within the meaning of this rulet 
W« 99, 100 Uigh Court <tl Somhty has held that C ta itotaperson claiming fo he inpossession on 
h)3 own account as his title is derived from the judgment debtor (c) The Calcutta High 
Court also holds that C is not entitled to resist possession as he is bound by the decree 
and that there is no occasion for the landlord A to make an application under r 97 as ho 
can evict C under r 35 (d) Bee note ‘ Bound by the decree ’ under r 35 above 

The Bombay High Court has also held that £7 is not entitled to claim the benefit 
of the Bombay Rent Act against A, there being no privity of contract between him 
and A (e) 

Transferee pendente Ute— Seer 102 below 

Appeal — See notes to rr 98 and 101 under the head, " Appeal ” 

100. [s. 332.] ( 1 ) ^Vhe^e any person, other than the 
judgment-debtor is dispossessed of im- 
lUovable piopcrty by the holder of a decree 
for the possession of such property or, 
A\here such property Las been sold in execution of a decree, 
by the purchaser thereof, be may make an application to 
the Court complaining of such dispossession. 


(2) The Court shall fix a day for investigatmg tlie 
matter and shall summon the party against whom the applica- 
tion is made to appear and answer the same 

Rules 100 and 101 — Tbeso rules are to bo read together 
When this role applies — Thw rule refers to a person who Ins been dispossessed 
by an auction purchaser who has taken possession of the property through the Court. 
He complains to the Court of such dnpossession and the Court makes a summary inies 
tigation, and if It holds that the applicant was m possession of the property oa his own 
account and not on account of the judgment debtor it directs under r 101 thatpos* 
session be given back to the apphesnt Tb© party against whom the order is made may 
then institute a suit under r 103 to establish the right which he claims to the present 
pos.scs*ion of the property (/) 


Claim may be barred by res Judicata — if the person who is dispossessed has 
before tlio sale unsuccessfully objected to the attachment under r 68 his only remedy 
IS bj suit and ho cannot make an application under this rule (p) Similarly when n 
rttorrgagwF tfOfiWW « foe <w.V AV.w w-Ao ,\veJ 

property to him and impleadei! the mother as lessee, the mother could not resist dis 
po-«e«sion on the ground that she bad inbented a share of another brother for this ground 
of defence should have been taken in the aoit (A) 


“Any person other than the Judgment debtor.’ — Sco notes to sec 47, 

*' Representatives " on p 174 A porcliaser of a portion of a hoi ling from a judgment 
debtor IS las representative and is not entitled to apply under this rule (») The Patna 


(rt Jatm y (I®'’!) 23 E* n» I.R. 

tst&,ejl C S|2 (2.) A li (19 
(J) SW* jMWf V ywrui-AsWra (1932) AO 
(*l -39 137 I r ISJ ( 5 I A « 211 
iIUsentIMI frem fznr CubbOf (1920} 47 
I .1 007. 0> I • V®’* 

(«) Jatrrrfi r Ml-n-lln (IV.2) 4e Hum (29 Cl 
I C ei2.(.2)A.U 273 


If) Amiirji r /Inm /V<wo.l (1025) SD C W N 
163 16« WJ I C. 47S ( 28) A t 377 
( 9 ) CAnfanSl* ▼ /lara (1»32) S9 t W H 
ins* lU II 100 { SS) A C. 833 
(4) XrOanuUlk r A'AinxIa (1934) *) td. 83-. 
t 33) A C. 6»0 . , 

(0 nuaikui T Jlrl IlihaH (1917) 2 Tst L. 4 
470,421 C 528 



RESISJTAXCE TO DELIVEUY OF TO'^'^E'^SION*. 


Sil 


1 Ii?h CfMirt ht« hfM lh^t K pnrrh%«‘r from * jinlj'mputKlrJitor of a non fnin<fpmMo 
bol hru; j« (il«o a rrj>rr«ont'tir«* An«l nol mtilW l«i a}>]iIj' (/) Hut thr C»lriitlA Higli 
Court h^• conic to llic o]ij*o«Hc concIuMon ath! mjt* thst so ftir a« iJic ilccrcc-bolrJrr i< 
conccmc<l he H A trc«jv\««rr ah'J entitlnl to Applr Hmler thi« nilc (Z). Imlcol R.tnkin, 
C f , ilcpfrcAtM the u«e of the wonl * rci*rr«cntAtire ’ Jn thw connection Am! trcAt* the 
purchA«cr a« rntitlcil to apjilt a« !«eini; a ]>er^n in pocv«<«ion on hn own Account (I) 

“ Is dispossessed." — Wiere mere A\inl»ol»cil j>o««eA«ion 1« delivcm! to the clecrcc* 
holder or purchA«er under r Pd, the pereon m pex^eAnion ennnot l>e mkI to bo 
di<po<«e4MHl within the meinm? of th» nile »o a< to entitle him to opph under thi 5 
rule (m) It » onh thedcliicn of ActuAl j>o<«ee«ion (r P>) tint cm condituto tli»po«* 
nession within the nicAnioR of thi^ rule A penxm who h m poMe««ion Ihrongh hw tenant 
will be Mid to be ‘‘ di>p>i'ec'»p<I *’ within tl»e mcAnin;; of tin* rule. If the tenant |4 
ou«1ed from the propertr hj the deliccrj of Actual pi>M.«o^«iDn to the decree holder or 
purchaser (n) 

Dispossession nnder order of Collector. — uiien a person iiaa been di«poa- 

sessed under An order made br the Collector to whom execution proceedings Are trans- 
ferred, he should apply to the Collector, and not to the Court, complaining of such 
dLspowssion This rule baa no applteation when execution has licen transferrwl to tho 
Collector (o) 

limitation.— The application under this rule must be mmle within 30 clajw 
from the date of the dispossession Limitation Act, IDOS, ach I, art 105 If the auctions 
purchaser has told the propertj to a sub purchaser, the penod of limitation » the aame 
and does not run from tho time when tho party dispossessed had notice of tho 
aub-purchaM (p) 

Dismissal of application for default.— it was held by the ratna High Court 
In the undermentioned cate ( 7 ) tliat where an applieAtion made under tliLS rule by a 
person not bound by the decree is dtsmtssed for default, the order mav be set aside under 
0 0, r 0, and the application ma) then be reheard But this decision was disappro>cd 
by a Special Bench of the tame Court in a later ease (f) ScenotestoO 9,r 0, “Whether 
tlua rule applies to proceedings in execution ” 


101. [Ss. 332, 335,] "Wlicrc the Court is satisfied that the 
applicant was in possession of the pro- 
re^OT^ “*r?PHeM*on ^ OH his own account or on account of 

some person other than the judgment- 
dehtor, it shall direct that the applicant be put into posses- 
sion of the property. 

“ Was la possession on his own account."— The Bombay High Court has 
held that the rule docs not apply to a member of a joint Hmdu family as he is not m 
possession on his own account {») On the other band it has been held that the rule la 
comprehensive enough to include a claim by a member of a joint Hindu family and that 
the edect of the order is to restore him to joint possession ((). 


O') Ponehratan t liam Sahag (1918) 3 Fat 


(p) IntaihuMn T Uaneiaran (1031) G 
as 132 I C 631 ( 31) A C S85 
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0.21, said to be in possession on “hia own account' svithin the meaning of this rule? 

ri". 99, 100 ^he Hifeh Court of Bombay Las held that C h not a person claiming to bo in po<u<ession on 

his own account as his title a deriTcd from the judgment debtor (c) The Calcutta High 
Court also holds that C is not entitled to resist possession fts he is bound by the decree 
and that there is no occasion for the landlord A to make on application under r 07 as ho 
can evict C under r 35 (d) &ee note ‘ Bound by the decree under r 33 above 

The Bombay High Court has also held that C is not entitled to claim the benefit 
of the Bombay Rent Act against A tiere being no privity of contract between him 
and A (e) 

Transferee pendente llte — beo r 102 below 

Appeal — See notes to rr 08 and 101 under the hcvd, Appeal 

100. [S. 332.] (I) A\Tici:c any person other than the 
judgment debtor is dispossessed of im- 
bcldct or jiuchiset decree ino\ablc property by the holder of a decree 
for the possession of such property or, 
where such property has been sold in execution of a decree, 
by the purchaser thereof, he may make an application to 
the Court complaining of such dispossession 


(2) The Court shall fix a day for in\ estigating the 
matter and shall summon the party against whom the applica^ 
tion IS made to appear and answer the same 

Rules 100 and 101 —These rules are to be read together 
When this rule applies — Tha rule refers to a person who has been dispossessed 
by an auction purchaser who has taken possession of the property through the Court. 
He compla ns to the Court of such dapossession and the Court makes a summary mves 
tigation. and if it holds that the applicant was in possession of the property on hts own 
account and not on account of the judgment debtor it directs under r 101 thatpos 
session be given back to the appl cant The party gainst whom the order is made may 
then institute a smt under r 103 to estabi sh the nght which he claims to the present 
possession of the property {/) 


Claim may be barred by res Jadlcata — if the person who is dispossessed has 
before the sale unsuccessfully objected to the attachment under r 58 his only remedy 
IS by suit and be cannot make an apphcation under this rule (7) Similarly when a 
mortgagee obtained a deereo for aalo against three brothers who had mortgaged the 
property to him and impleaded the mother as leasee the mother could not resist dis 
possession on the ground that she bad inhented a share of another brother for this ground 
of defence should have been taken iix the suit (A) 


‘ Any person other than the judgment debtor —See notes to see 47, 

Representatives on p 174 A purchaser ©£ a portion of a holdmg from a judgment 
debtor IS his representative and is not entitled to apply under this rule (») The Patna 


(f) Jattam V ifoiero (lO**!) 2$ Bom LA 1 
1318 65 1 C 212 t A B 819 
(tl) Shf Jck yuiuf V Jsiol icfiandm (1932) 69 I 
Cal 739 137 I 0 139 ( 32) A C 211 I 
dissenting from Etra v OtMay (1920) 17 I 
tal 007 COI r 969 ' 

Joffni T JU yod I, (19 ) < 

I t 692 < 2 ) A U 273 


rf) Amh <0 ▼ flam Pro^ad (I9'’5) 30 c W N 
163 168 90 I C 675 ( 26) A C 377 . 

U) ShoUinath v Karo {193“’) 36 C W N 
2033 141 J C 100 (83) A C 233 
(A) SnltirntHh v JM rada (1933) 60 Cal 832. 
( 33) A C 680 

(0 Bh lAuJ ^ 1 rj fliAari (1917) 2 r»t L 3 
478 42 I C 626 
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lli?h C'l'irt h>« hrM thi\! n p^iirhwr from a jul^mrn< 'Irlitor of a non «nin*frrano 
bfil Jirur a1«<i a rrprr^ntativ** An<J not In Apph Hut llir CAlriitlA High |y, 

Court hi« ronio to tlio oj ]tn«ilo ronrhi'ion an I MyA l)jit fur a« tho clrcrro hnl Irr rt 

roncrrnnl ho m a tro<p.\«cr an I rt mtitlnl to apj It imdrr Hut nilo (1). Imiml ll.mkin, 

C I , tlrprrcAtot tho uto of thr tronl * rrprptontAtiro ’ jn Hut connrchnn and trcAla the 
purfhator a« ontitlp«l to ai>ph At lioinff a p<>r«on In poatr<t|nn on hit own arroiinl (f) 

“ Is dispossessed — Wirrr mrrr at mlwliml poa*ottion it delncrod to the ilcorro 
hoi lor or purchatrr iin Irr r fX', Hia penmn in j'ottotainn rnnnnt bo mIiI to bo 
ditpow<ot.trti within thr mrtnin;; of thit niV an At to rtititlo him to ap] It undfr thit 
rule (mV It it onlt the deliverv of artual jtottxtion (r W) Hitt can conttiluto tli«pot 
N-«sion within themeAnuiR of thit mW Aperaon wboit «\ tiot-tettion through hit tenant 
will be and to lie di»pot.tette«l ’ within tlie meaning of tint rule, if the tenant it 
ourted from Hie properti li the deliten of actual potact*jon to the decree holder or 
purchater (a) 

Dispossession nndcr order of Collector. — Mhen a permn hat been dL«pot 
aetsod under an order made br the Collector to witom csccution proccedinpt are trant 
ferred he ahould applj to the Collector, and not to the Court, complaminp of such 
du=po«tc<ti<in This rule has no apph<wtion when ctceufian hat been frantfcrrctl to tho 
Collector (o) 

Limitation.— The application under fhit role niu»t be niaile within 50 dais 
from the date of the ditpotv«*ion Limitation Act, 1008, sch I, art 103 If the auction, 
purchaser hai aold the propert} to a sub purchater, the period of limitation it the same 
and docs not run from the time when the party dispotactsed had notice of tho 
sub>purchase (p) 

Dismissal of application for defanlu— It was held by the Patna High Court 
in the undermentioned cav (q) that wlicre an application made under tius rulo by a 
person not bound by the decree it <U«mit*cd for default, the order mav he set aside under 
O 0 r 0 and the application mar then be reheard But this decision was ditapproeed 
by a Special Bench of the same Court inalatercatc(r) SeenotestoO 0,r 0,' IVhether 
this rule applies to procoedmst m eiecution *’ 

101 . [Ss. 332, 335,] A\Ticre the Court is satisfied that the 
applicant was in possession of the pro- 
^ perty on his own account or on account of 
some person other than the judgment- 
debtor, it shall direct that the applicant be put into posses- 
sion of tlic property. 

•• Was In possession on his own accoanv — The Bombay High Court has 
held that the rule docs not apply lo a member of a joint Hindu family as he is not in 
possession on his own account (#) On tho other hand it has been held that the rule is 
comprehen<i\ e enough to include a claim by a member of a joint Hindu family and that 
the effect of the order ii to restore him to joint poa«eaBioii (<) 

O') i’ancAra^it Sahag (t91») 3 Pat 

(t) 

(O', 

(in) • ■ . 

(a) Bnjabnla v Gurvdiu (lOOt) 33 Cal 487 
(o) /twAnv nunmott (1913) 37 Horn 488 191 
c eoj 


{,) .. - 
W 
(0 
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0.21, Ex parte order for delivery ot possession here an order even though 
rr. lOHOS *nade under rule 101, the remed> of the other p.\rtj is b3 «a^ of suit under 

rule 103 and not by proceedings under O 9 r 13 O 9 r 13 does not appl^ to 
execution proceedings m 8n\ e\cnt not to proceedings under rules 100 and 101 of the 
present Order («) Ve notes to O 0 r 13, Uhether this rule applies to execution 
proceedings 

App6al — The Chief Court of the Punjab has held that no appeal lies from an order 
made under this rule (i) On the other hand it has been 1 e!d bj the Jli^h Court of 
Madras that uhere an application under r 100 is contested 1 etuecn persons who ucre 
parties to the suit or representatives of parties the case falls within «cc 47 and anappesl 
lies from the order (le) The Madr'ia decision assutnes that questions as to possession 
under r 100 arc questions relating to the execution discharge and satisfaction of ths 
decree w ithin the meaning of aec 47 Upan this point there is a conflict of decision 
The matter IS discussed fulK in the notes to sec 47, Questions between the auction 
purchaser on the one hand ami tie It is submitted that r 103 excludes an appeal 
from the order 


102. [S. 333.] KotLing m rules 99 and 101 shall apply 
to resistance or ohstniction m execution of 
tra®j a decree for the possession of lmmo^abIe 

property hy a person to whom the ]udg- 
ment-dehtor has translerred the property after the institution 
of the Slut in Avhicli the decree was passed or to the dispossos 
Sion of any such, person 

If an order is made under r 99 or r 101 it w eoncJu«i\c against the party against 
whom It la made unless he brings a auit to e«tablish his right as provided bj r l03 below 
This rule provides that nothing m rr 99 and 101 applies to reaistanco by a transferee 
pendente Jjte from the judgment debtor If an order is made m execution proceedings 
in such a case r 103 does not apply The Oudh Court has held that where a transferee 
pemlentc lite pays off a prior usuhuctoaey mortgag and enters into posacs'ion of the 
property and resists the decree holder m obtaining possession he must be treated in 
relation to his position as a purchaser from the possessory mortgagee and that the case 
falls withm r 99 above and is not affected by the rule of p ndente lite (*) 


103, [S. 332, fourth para. ; S. 335, second para.] Any 
party not being a judgment debtor against 
whom an order is made under rule 98, 
rule 99 or rule 101 maj institute a suit 
to establish the right wlucb he claims to the present 
possession of the property , but, subject to the result of such 
suit (if any), the order shall be coiiclusne 


Suit to establish right to present possession —The suit must be brought 
within one year from the date of the order. Limitation Act 190S sch I art 11 A and 
time spent in prosecuting an application for revision of the order wnllnot be excluded under 


(u) ;/anCA»mnv J/<iiin<iIAa(19l4)41C8l 1 19 | 


63 1 C 730 { ’DAJt «12 3te’jV«PP<’y 
CAtrfamiumiB (IB’O) 30 MmJ L J 


43 Mad 60S 68 I 



AllATI'MEXT OF SUIT 


8in 


ure 14 of tlio l.jmil*tion Art (y) If no niit 1*ro«?Ht within Ihr «forr«.ii<l poriml. tlio 0. 
orifrr will oinclii«nr (s) 

Till* nilo ilor« not upph n>» orJfr hitt t*tn iin'lrr r T P** or r lOl 

Thrrrfin* whrrf »n npi'lirntion n m»«lo wnilrr r 1>7 or r JPth 1 ut tho (’ourl iloclinf^ 
to p.t« An\ order iipm the app'irntinn thinking It It*! that the npplirnnt rhould lie 
refrm-d to n i>op.ir»te ruit, the present nile if«>e< not «pp?\, and anj ruil which the 
applicant mn\ i‘ul»«^iientl\ in«titule for pnMr««n>n w not n riiil tinder lhi« ride, and it 
H not therefore pnemed lij art llA of the Ijniitation Art (o) Xot onl> m it nece^ 
aart that an actual order »hou]d ha\-e Jieen made Init tlie order rnu«t ha\e lieen one tntilf 
(iftrr tnrtftijnlion a« coritrmplited h\ r W'.auhr (2) and r IflO, rtih r (2) An onler 
di«mi««inp an application for default of pnxeeution la not an order made after in\e«ti 
pation The prevnt rule, therefore, tloea not api>lt to aiich an order (t) 

Scope of suit Qnder this role. — It muat not lie mppiied that a amt under tliw 
rule i< eoncerned onh with actual p-*«M~t«ion at tho date of the order The auit is to 
e'tablidi the ripht which the plaintiR elaims to the present p's-wion of the propertj, 
and this richt ma} he estahlishe<i without almmng tint the pIiintilT was in actual 
pn«<e«ci< n at the date of the order apainst him (r) 

Salt by aacilon parcbiser for possession nnder a different right.— An 
awt^OTi apa^T>*-t- whom an «dn as made vimlei t 0^ oi t ma> Vmnst 

a suit under this rule to establish the right which he claims to the present possession of the 
propertj \\ here a suit is brought bi him under this rule, the suit is one for posseiuion 
uni/cr /ii4 fluction pidvAo^e, and lAe cause o/ Ac/ioa III the amt is the adserse decision 
under r OD or r 100 A euit under the present rule is quite irrespcctirc of any other 
rauee of aelion which such person a/mrl from hit (haraeltr as anehon puithattr maj base 
against the opposite partj It is. therefore, competent to tho auction purchaser to 
abondon all hts richt in tho auction sale including titc right to bring a suit under this rule 
at auetioi) purc/wuer and to bring a suit against t!>e opposite party for possession upon 
a different title allogelher To such a suit the precisions of the present rule do not apply, 
and the suit need nut be brought within one jear from the date of the order as required 
by art IIA of the Limitation Act (d) 

Order dismissing application under rule 101.— A makes an application under 
r 100 The application is dismissed under r JOI ^ is a “party against whom an 
order is made under r 101,” within the meaning of the present rule, though there is no 
express provision for rfMoii«al of an application under r JOI (e) 

Order dismissing an appllcallou under r 95.— An order dismissing an 
application under r 03 cannot be treated as an order under r 90 so as to attract tho 
application of the present rule (/) 


ohder XXII 

Death, Marriage and Insolvency of Parties. 
so by Vt [S-3GI.] Tho death of a plaintig or q 

Kc.“ defendant shall not cause the suit to abate 

if the right to sue survives. 


/ (tS'O 41 Usd 227,00 1 


109 (21)AJt^l7 
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0>22,X'. 1 Application of order to appft&ls— The pro^^•lons ol Ihw order apply to ajipc'als 

See see 107, sub « (2) and t J1 below 

Application ol order to execution proceedings --The provi'uons of tbj? 

order apply to execution procoedinga except rr 3, 4 and 8 See r 12 below 

' Right to sue —The right to aae means the right to bring a suit asserting o 
right to the same relief which the deceased plaintiff asserted at the time of lus death (g) 

In what cases the right to sue survives and in what cases U does not—To 

answer this question, wo may turn to the proTi«ions of 

I the Indian Contract Act 0 of 1872 eec 37, and 
If the Indian Succession ^ct 30 of 1023 Bee 306 

I Contrncl Act arc 37 — Section 37 ol the Contract Act runs as follows ‘ Ibr>nji«es 
bind the representatnes of the promisors m ca«c of the death of such promisors before 
performance, unf«ss a eontrary infenfion apittnra from tht tonlrnrt The words m italics 
refer to contracts invoking the exercise of epeen! el ill or mioUmg special personal 
confidence for these are not binding on the leprcsentatlrcs of the promisors J 

to paint a picture for iJ by a certain day, at ft certain price A dies before the da> The 
contract cannot ho enforced either by A’s rcpresentstiees against R or by H agam«t A « 
repreaentfttives The reason »» that the right to sue does not survive to or against the 
representatives of A 

II Indian ^nceesi on Act 3d of 102o ttc 306 -^^ection 306 of the Succession Act 
js as follows All demands whatsoever and all rights to prosecute or defend any 
action or special proceedings existing m/aroir o/ or opoinst ft person at the time of 
bis decease survive to ond nponut ha executors or admmistritots, occept causes 
of action for defamation assault as defined in the Indian Penal Code or other personal 
injuries not causing the death of the party, and except also cases where after the 
death of the party the rebel sought could not be enjoyed or granting it would bo 
nugatot) 

The effect of this section is that the right to sue does not survive in the following 
cases — > 

(0 ^uits for defamation assault or other personal injuries not causing the death 
of the party [When death t« coused by ii personal injury, the legal representative 
of the deceased may »«e the wrong doer for dami^s , sec Act 13 of 1855 1 

^ii) Cases where after the death of the party, the relief sought could not be 
enjoved Of granting it would be nugatory 

IHualraftWs 

1 A sues B to recover possession of ha minor daughter illegally detained by B 
S dies before detree The cause of action does not survive against B& representative 
and the suit abates Shanja v VuntHtnn (1901) 2j Bom S74 

2 A applies to be appointed guardan of the person of -T The appheatton is 
opposed by B who claims that he has been appoinfed yuardian by the tnd of JC s father 
B dies B'a representative is not entitled to continue the proceedings A claim 
based on a pfrtonal truil docs not survivo to the claimant s representative Gangahat 
V AAaa^ofcai (1809) 23 Bora 719 It w different, bowev er where tho claim is not based 
on ft personal trust In such ft case tho legal representative of the deceased is entitled 
to contmuo the proceeding ftud to contend that the applieant is not a proper person to 
be appointed guardian Falanifliufi T Adailolam (192-t) 4? Jlad 459, 84 1 C C13, (24) 

A 31 454 

(3) Saral ChnniTa v X oni ifeSaii (1909) SS Csl 7C0 801 31 C 90 j 
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T i nnc* Jl lo li*h 1 1» n?l>t lo Hip nflico of MnhiHl A «Iip< l>rff>rp •Iccrro 0 
Tfip iHit 111 ntr« f r Hip riclil fl'imp'l i« » I'pf* n*l to «n ofI]rp Shorn Chond v 
IJhoyomrrt (18^ ) 22 C«1 t'.’, (Jnt^r \ *«irdor Ah (lOll) 12 Uh J, 12* I C 8 »l. ( 10) 

\ k:oi 

A Thp nsl t *( »n tinmumpil liin la lUughtcr to chlm the proprrtj left lij Irr 
f*tl rr to thr rxrl i-i n c f her murriP'l N»t«T not * per»>nii1 rigfit If a unit ii lirooplit 
to p^liil li«h purh K nshl ■n<l tlip pJiilntifl ilioi |■pn<Iln); the puit, the smt dooi not alxitc 
Jo-fuMnxi \ Si-jM!'*!*') III, life int, dL.«ontingfrtm2fof<il/’Bri I 

/)i/rya (lOilS) in \ll to 

1 A fUit 1 1 an I i t M con I irtc«l ) \ tlip alipfiait at representing the ido) and docs 
not abstc on the ijralh « f the ehelwl AraAofr Pn$ \ Jyolu J'm»od (1032) 30 C N 
8lr 139 I ( 121 ( 12) A C 783 

0 A Flies /if r an injunction ti reetniin him from prerenting i from enjosmg 
the h Hour of standing at a particular place m temple D dies pending the luit The 
suit abates Josiom \ 5immi (1010) 31 Mad 70 3 I C 037 

7 /t a 8uni Mahomedan attes It for pre-emption A dies pending the suit 
U IS n A fettled 'mhethet the right lo aue js extinguished, or whether it eureiees to hvs 
heirs or legal repre-entativea t/uArtmM<i<f \ Aiumot un A Maa (1897) 20 All SS » Sayynd 
Jiaul \ Silaranx (1912) 3G Bom Itf, 12 I C 720 

8 An action to recover damages (or breach of contract of marriage abates on tho 
death of the plaintiff lialulhat \ Aanofoi (1920) 44 Boro 419, SI I C C24 

0 A aues U for damages for malicious prosecution A dies pending the suit 
Does the right to sue eumio ? Tho Calcutta High Court has held that it does and tliat 
A a legal representative is entitled to continue the auit (h) On the other luind it 
has been leld by tho High Courts of Bombay (i), I’atna (^') hladras (A), and 
Allahabad (/) that the right to sue docs not suriiio and that the suit abates on 
A a death 


10 The right to sue lor damages for breach of contract the nght to sue on a pro 
missory note, the right to suo (or a debt, the right to sue on a mortgage the right to auo 
for wrong done to property, arc all instances of rights that are not extinguished on the 
death of the plaintiff or defendant In all these cases the suit does not abate on the death 
of the plaintiff or defendant An agreement referring matters in dispute to arbitra 
tion IS not in this country revoked by the death of anj of the parties thereto before the 
award is made Hence the question whether the legal representative of a deceased 
party is or is not entitled to enforce the contract to refer is a question which would 
depend upon whether the right dealt with m the reference is of a purely personal nature 
or is one which survives to the legal representative (m) 


Partial abatement — A suit may abate as to one of the rehes claimed and not as 
to another Plaintiff sued under sec 92 for the remoial of a trustee, and for the 
settlement of a scheme On the death of the trustee the suit as for bis removal abates, 
but not so far as it prayed for the settlement of a scheme (h) See notes to sec 92, 
Death of defendant trustee pending suit, on page 313 above 


V Ita}a of Ramnad (1656) 46 Jlsd 
209 6. I C 366, (26) A SI 24S 
(I) iJahtab Sin^h v Jlub Lai (1926) 48 All 
630 68 I C 580 ( 26) Aji 610 
(») rerumaltav Pcrumallo (1604) 27 Usd 112 
Khodu (19I1J 33 All 615 11 


Dulta V . 

I C 935 

(a) Arumuga \ ,,, ,,, 

688 91 1 C 109 (26) A M.162 


Aamatxvaya (1925) 48 JIad 
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THE FIRST SCHEDULE. 


.22,T.1 Suit under 0. l.r. 8.— H a. toH m filed by o plamtifi under 0 1 , r 8,onbehal!of 

himsBlt and numerous other persons m the same interest the right of suit 13 not personil 
to the plaintiff for any person interested has the right to intenene at any time under 
O 1, r 8(2) If apresoninterestedsihoisnot ftparty dies the suit docs not abate If 
the plaintiff or one of the plaintiffs appointed to conduct the suit dies, anv other person 
interested may apply to carry on the suit ‘Jee note ‘Abatement of suit* under 0 1, 
r 8, at p 4(57 

Suit ty reversioner The right of mtersention by a person interested as referred to 

in the preceding paragraph his been extended to the case of a suit by a presumptive 
reveraioner to set aside an adoption by a Hindu siidow The Privy Cimncil have held 
that such a suit is a tcpre«cntati\e suit for the object of the suit is to remov e an apprehend 
ed injury to the interest of all reversioners presumptive and contingent A contingent 
reversioner can apply at any time to Iks made a p4rfy So on the death of the plaintiff 
the suit does not abate but may be carried on by the next reversioner ( 0 ) But the 
heir of the presumptive reversioner would not be cntitleil to continue the suit if the 
property would not bo ancestral »n his hands (p) 

AppliciCfaa for proflaCo . — The ng&t of intervention 6 y a person inferesfeJ 
applies to the case of an executor applying for probate of a will The executor acts in a 
repensentativ e cxpacity on behalf of the a hole class of persons, including himself, interested 
in havnng the will established Therefore the Afadras High Oiurt have held that on the 
death of the executor, any person mterestcil may carry on the proceedings with this 
difierence that the prayer will be forlcttersofadromidration with the will annexed ( 5 ) 
The same view was taken in n Calcutta case(r) But in two earlier Calcutta cases (r) 
the right of the executor Was treated as a personal right and the rule as to abatement 
Was applied (s) 

Deattl of either patty pending appeal —IThere a decree has been passed 
for the plaintiff in a suit in which the right to sue would not have survived had the 
• ' - 1 +1 « n fiTi whether 


against a defendant and the defendant appeals and dirt pending the appeal the appeal 
does not abate for his legal reprerentative may carry on the appeal to get rid of the 
<lecrw«hich>rou!dotherinsehavetobep.xidoutof theCsUteof thedeceased (() Again 
it damages have been awarded against a defendant and (he plaintiff dies pending the 
' • *•» r - *i,g pjjjntiff B legal repreventativemay 

But if after damages are awarded 
ed damages and dies pending the 
appeal, the appeal abates for tho plamtitls claim m tb® appeal is to enforce the original 
ri»ht to sue (c) ft follows that if the palintiffs suit is diemiised and the plaintiff 
has appealed from the decree and either patty dies pending the appeal, the appeal will 
abate (w) 


(0) 


Cvl JBO 3 1 C 905 //an* Man v 

Wnnmnl/anfllft (IUI8) 45 Cal 86i 511 C 


fpi JWuWaA V V«.l Zn nan (laSWJSlah M# 
13il C -71 <31) A L 2JJ 

(al /Innrn V rnnan/vn ^(*4 3<S 14t 

1 C -87 (3i)A M IH 
fr\ cA'in'^maiani ' /Ipi«(193l) 35 Col ID’S 
1361 «. 513 {3.)A I m 
(0 Sami C/imlrn v 'oru ifoR^n (1009) 8« 


(f) Gopnl V Itnmrhanitra (190“*) 2<1 Horn 597 
Jammtn v i>unaamrit}ii (1903) 20 
493 

(a) V/uAmimaiv nAusAalo (1687) 0 AU 131 
(r> fi/iiBiSamv V/oftammn,l J«(193D) 11 1.“l> 
1 no J C w ( 2 1) A L 607 
(■•) Copat V p/ivirtnodra (lOCL) 20 Horn SO? 
at r f01 lints 33 35 s,r»aAa"l v 
ilAarani (lOUl) ,7 MaO 6S9 



\n\TrMT\T OF SUIT 


8o3 


inutfmUn** 

1 i nr* ll t T for «lrfiim*tion •n«l a tlrofT»« for I’* 'ifirti /{ 

appeal* from the drmT 4 <!ie« prrj Iinj Ilo •PI*'** Tf*' appeal cl ««« n t aleite ami 
li m*\ r< ntiniie iho apjral arain»t I a iTprt^Hfatu*^ If H cltf^ ■pp''*! 

/J» rt prraent-ctue nia\ mntimJ'* the appeal ar<in<l I In carli cA.«e the appeal is to get 
n 1 c f the ejeerre 

1 \ A at)e« P for clama^e* for p-ratnal itijun and ol lain* a deerer* f r IN " 000 
li appeal* frt m the demn' on the precun I that he ■< not ha! le A file* cro«* objection* 
flaimtne enhance 1 damage* iVndmc tie appeal P alie* Jl * legal repre«entatiae mat 
cam on tl e apjv *1 to pet rid c f tl e deeire H »l I * cn m < hjecti n* chiming more 
damage* c n the « riginat right « f amt al atm //Aim ^ciin a Mohatnma I Ifi (lO |0) 1 1 
Lah 1 120 1 t 0 ( 21) A U ^)7 

2 A aiiea P for damage* for defamati)Ci< hut the amt i* dismtsfti{ A appeal* 
from tlie decree IVnding the appeal A die* I* fcpreacntativo i* net entitled to 
prcMCute til apjieal The rca«on i* that tW decree jn the ertginni amt being against 
A uhat I* Miiight to be enf reed in appeal i* i a nghl to »iie Ibit tbe right to sue m 
a suit f r difamati n doe* not eurviic to the legal reprc"* ntafiie , hence the appeal 
abate* ‘‘imilarl^ if P die* pending the appeal 1 i* not entitled to continue the appeal 
again't a reprerentatne nut esen if 1 a euit wa* di*mi*<cd iri/A cor/j (r) 

AVhcrc tlicrc arc more plaintiffs or de- 
fendants than one, and any of them dies, 
and ^hcre the right to sue 6ur\T\cs to the 
surMNing plaintiff or plaintiffs alone, or 
against the siirviMng defendant or defend- 
ants alone, the Court shall cause an entry to that effect to bo 
made on the record, and the suit shall proceed nt the instance 
of the surviving plaintiff or plaintiffs, or against the surMving 
defendant or defendants 


2. [S. 362.] 


Prorrdure «lere coe cf 
teictal j'latntifli or defend 
int« dies and right to «uc 
iurNi>ci 


Exeentors and trustees— -U here a suit i* brought by eTccutors or trustees tho 
right to sue on the death of any one of them survives to tho surviving plaintiffs alone 
W here a suit is brought agaiml eieimioTS or trustees the right to sue surMtes against 
the surviving defendants alone if one of four uralana or trustees representing a Alalabar 
Devasom sues to redeem a kanom, the suit mav continue in spite of the death of one of 
the other three uralans nho are pro forma defendants for the devasom is sufficiently 
represented by the surviving uralans (y) 

Joint Hindu family — Se© notes tor 3 below Joint Hindu family and legal 
representative 


3, [Ss. 363, 365, 366.] (1) AVhero one of two or more 
plaintiffs dies and the right to sue does not 

Procedure In ca«e of death * , .t ° i i cc ^ 

of one of sescrai piaintitis suivivc to thc surviving pHintiii Or plain- 

er of sole plaintiff "‘t 

tins alone, or a solo plaintin or sole 
sur\i\ang plaintiff dies and the right to sue sur\ives, the 


(z) /ofUiin * Siramt (10101 3( Mad TOBIC 
037 saiatv Trllaoa I) - Kang *1 80 
I C 744 ( 24) A 11 217 


(n) Sflkara v Aoroyan^in (1030) 53 llid 
128 1 C 451 ( 30) A IL 881 
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THE FIRST SCHEDULE. 


0. 22, r. 3 Court, on an application made in that behalf, shall cause thi 
legal representatives of the deceased plaintiff to be made £ 
party and shall proceed nrith the suit. 

(2) A\0iere within the time limited by law no appheatior 
is made under sub-rule (1), the suit shall abate so far as the 
deceased plaintiff is concerned, and, on the application of the 
defendant, _ the Court may award to him the costs which he 
may have incurred in defending the suit, to he recovered from 
the estate of the deceased plaintiff. 

Alterations In the role*— 

1 Tbe words "»o as tlxe decoasod plaintiff « concerned" in sub rule (2) 

are new See notes below, Tte suit shall abate so far as tho deceased 
plaintiff IS concerned " 

2 The words “ the suit shall abate *' jn sub ruje (5) hare been substituted 

for the words “ the Court may pass an orier that the suit ihall abate " 
Avhlcb occurred lo sec of the Code of 18S2 The latter words gaic rise 
to a conSict of opinion as to whether an order that a suit shall abate waa 
appealable The High Courts of Bombay (:) and Madras (a) held that 
*uch an order was a decree and was therefore appealable The Allahabad 
High Court \b) held that the order was not appealable No such question 
can arise under the present rule, for it is no longer necessary to make 
an order that the suit shall abVe The suit abates *p»o Jaeto if no appli 
cation IS made under sub rule (1) within the time limited by law It has 
been so held by (be High Court of Lahore (e), and a Full Bench cf the High 
Court of Allahabad (d) 

Limitation —The application under this rule must be roads within 00 days from 
the date of the death of the deceased pUmtiS or appellant. Limitation Act, 190S, 
Sch I. art 17C 

" The suit shall abate ” — Sec notes above, “ Alterations m the rule," No 2 

The salt shall abate “ so far as the deceased plalntifi Is concerned 

Vhere one of two or more plaintiffs dies and the right to sue suriires to the 
surviving plaintiffs or plaintiff ofone, the sumving plaintiff or plaintiffs may proceed 
with the Bu*t This is the case dealt with m r 2 above The present rule provides 
inter alia that where one of two or more plaintiffs dies and the right to sue does nof 
aunne to the aumving plaintiffs alone, the legal representative of the deceased pjamtlff 
ought to be made a party to the suit For this purpose an application should be made 
to the Court, and it must be made within SO days from the date of the death of 
the deceased plaintiff Sub rule (2) provides that where no such application is made 


a nature that it can proceed in the absence of the legal representative of the deceased 


JlamtdaBMT .l(in(uein(18Wr)17An 173 
^0 Sam Oernt V Hon AuAaallU^S) Tlati. 
I. 3 017, SIO esi C «7il (SIA 1. m 
(jsim V Aura (1020) 7 Lui 7» 01 I C 


422, ( 20) A L 231 

(A CAurva v Bantthicar (1020) 4S AU S3( 
03 I C 313 1 2fl) A A 517, overruling 
OulraJi V Altai Sltdir (19_2) 44 AU 450, 
"* • ~ 554 (22) A * ' 


AIUTl'MKXT or SriT 
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rNintilT, it »ill nirttr- f«r onh «« jUroillT i» m n<^rnr<| A »tiit J.v th-* 

p.vrtn'T" * firm to » pArlurnliip*!*"! t nut « f lhi« nsttirr ro Ihit if onr of tlm 

purtnrr* flio* y»-nclin2 tf** »«iit *n<l Im I'T*! rrpn^nUlfrr ia not Irfou-ht on Ih" m»nf, 
thr anit «ll1 ulmto on/y ni ti>* jytrlftfr (r) Itiit if it |« r f aurh 

» ch»r»^iT Ifint It c*nn t pr-vwMl in Iho of tl><* 1op»l r<*prr«rnlatHT, it will »lwto 

•« ft wh Ir \ nnt Itr wim*' <f tho pwtiwT* of • (inn ft^ainat thr f tfior p^rtnrra for 
<Iiaw lull >n iin<I f r urc.iint* i« * »o«l «f *•••' ch*r»ctrr, lliftt if ono of tli«* 
pIumtifT* (or c)rfrn<I)int») «1 h-» anti lita 1 *t» 1 ffpiwaa-nlfttir^ i« not ffniishl on tho roronf, 
tho r«,i aill iil«to n» rt irA * (/) Vro tiotr* «t<oTO, •* Allorstinna in tfio rtilo,” Xo 1 
THIS rule applies lO appeals — TIh* prorfi »«» of thi« nil<* appli not onlr to the 
Cftao of ft <I0<V11W<I pUintitf tttit t<» the eft-o ,.f ft ilrcrftwd ftpprlUnt (w aoc 107 ftnd r ll 
liel iw] nion-f irr whrrr* t no of two or moiw ftpp^IUnta «lic< ftnil the npht to uppoal 
d ww not auniar to the rurxirinff uppelltnt ftlone, tlie Ie;r«I rrprr*cntatirc of the 
dewawil apprlUnl oii-ht to Irf- I n»«?ht on tl»e reoord If thi< sa not clone, the ftrpcal 
Will fthate 00 fir at tht JtftnuA api^tiitnl •« toitftmtd llul the appeal will abate or a 
irfo/e, if the e*«e i< » f »iich a naturr that tl>e ftppeai cannot proeeed in the abvnec of 
the legal rcprewntati\-e of the <leeea*ed ftppelftnt 


o 


There la one eLi«< of eaaes m wlneh the appeal ennnot abate aa a whole, but 
abater onl\ ao far *a the deoetaed ftp|>elUnt i» eoneemMl, and the«e are ra«cs which 
coroe within O 41, r 4, eorre^ponding with aec 511 of the Code of 1892. O 41, r 4, 
proMdea that where there aro tao or more plainliffa or defendants m » suit, and tho 
decree appealed from prooeedt on an> ground comwon to all the pLamtilTi or 
to all the defencLints, any one of tho plamlifTa or of the defendants may- 
appeal from the wholo decree, and thereupon tho appclbte Court may rererso 
or vary tho decree in fatour of off the plaintiffs or all the defendants, as tho case 
may be t\hcro soieral phmtilTs or dofendanta jointly appeal from a decreo in a case 
tu which 0 41, r 4, applies, and one of tho appollante dies j>cnding the appeal, but his 
legal representatiro is not brought on the reconl within the period of limitation, the 
appeal abates so far only as the deceased appellant is coneernod and notasawLoIo* 
A and if sue C, D and E for possession of certain property, alleging that it had been 
unlawfully dispossessed by tho defendants Tho defence is that tho land belongs to 
C, E and E The Court finds that tfio property belongs to tho plamtiff®, and » decree 
13 passed in favour of the plaintiffs C, D and E appeal from the decree E dies pend 
ing the appeal, but hia legal repre«cntative is not brought on the record within 
the period of limitatiorL A and B (respondents) contend that tho appeal has abated 
as a wholo and it could not therefore bo proceeded with Docs tho appeal abate as a 
whole* Xo It abates only so far as the deceased ftppsllant is concerned, and the 
appeal should therefore be proceeded with The reason is that the ground of appeal 
being common to all the appellants, tii . that they were the lawful owners of the land, 
Qwjj out oi ttetn tmgbt have appealed tsom the dectee wndw O 41, r 4 , awl so 
thedeath of one of the ajipellants cannot affect the right of the other appellants to 
proceed with the appeal The same principle applies to suits for partition, redemption 
and for a declaration of title to the property in suit (<7) The High Court of Calcutta 
holds that O 41, r 4, docs not apply on the grounds that a decree cannot be vaned or 
reversed in favour of a person who is dead, and that the appeal having abated the rights 


(<) SarjUT /turn £arap (1921) 19 All L 3 269, 
eu I C 795 ( 21) A A 34 
(/) Jla}vthund*T T Itajnsati (1904) St Cal 487, 
31 1 A 71 

(j) Chnndananj v jrAimot/idi (lfl98) 22 Dem 
718 (suit for Ti<i8so8«lon) Jiam finrat v 
Aam5or(1903) 2o All 27 (suit for paitl 
tion), tAinfamnnv Oanoriftai (IQQJ) 27 
UotD 281 (suit for partltioQ) , iSoasoaHii- 


Uarom V 1 aiMifinya (1917) 40 Mad 848. 
888 41 I C 518 (suit lor posstssloQ) . 
^ed Sinjh V Kabir-un^uta (1914) PunJ 
Itte no 88 323 28 I C <86 (suit for 
dwUratlon of title), Ftuare Lai v 
CAummani (1918) l*uaj Ree no 64 
P, 46 I C 60 (suit for possession) , 
Vaunj Pyaung v itaung ihwt (19241 
7 5® 4M 84 I c iro, ( 24) A R 870 

(Wit for redemptlou) 
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THE FtBST SCHEDULE 


3.22, r.3 between the deceased appellml and tlie respondents must be deemed to hare been deter 
rained b> tlie decree of the lower Court (A) In one Calcutta case A, B and C sued D, 
Fond F for ejectment, but the amt was dismissed A, Band C appealed from the decree, 
A died pending the appeal, but no Bti>ps were tahen to bring his legal representative 
on the record uithm the pcnoil of limitation. It was held that the appeal abated as a 
whole It was also held tliat if at the hearing of the appeal B and 0 instead of asking 
for ejectment asked onlj for joint possession with D, E and F the Appellate Court could 
grant leave to them to amend the plaint bv asking for joint possession though on terms 
that the\ should paj alt costs incurred up to that date (t) See notes to r 4 below, 
“ Slut or appeal shall aliatc as agiinst the deceased defendant or respondent ’ 

But O 41 , r 4, will not enable a pro fornia defendant who has not appealed to come 
forward and carry on an appeal that baa abated Thus A B and C who are jointlj 
interested file a suit which is dismissed A alone files an appeal and joins B and C as 
pro forma respondents. A dies Jus legal representatives are not jtincd and the appeal 
alates Neither D nor C can carry on the appeal saying tint it has not abated as tiiej 
should be treated as if they were appellants (j) 

Salt for Die eroptlon — a decree m a suit for pro etnption passed o^aiHst the 
defendants respondents in ignorance of the death of one of them and without bnngmg 
his legal representative on the record is a nullity as the right to sue in such a case does 
not Bumve against the eumviug defendants alone (I) On the other hand when 
three plaintiffs ajipeal from a decree dismissing their suit for pre emption and one of 
them dies pending the appeal and Ins legs! represent at nes are not impleaded the appeal 
abates as regards the deceased alone, for each pro emptor has an independent right to 
pre empt (2) W here the plainiifTs obtain a joint decree for pre emption against the 
•vemiot and the putchaset, without any adjudication under 0 20, r 14 12) of thew res 
p^etne rights they each hate the right to pre cmpl the whole property If one of the 
plimtiSi respondents dies pending an appeal from the decteo and the appeal is allowed 
without his representatives lieing joined the appeal abates as to that plaintiff only 
and the representative is entitled to possession if the pro emption money is pud over 
to the jiurchaser defendant with the consent of the surviv mg plaintiffs respondents A 
stranger purchaser cannot be reguiwd to submit to a jiartial pro emption not is he 
entitled to demand it (in) 


• Legal representative ‘ of deceased plaintiff —The ecpression' legal represen 
tative is defined msec 2(11) On the death of a Hindu widow pending a amt to recover 
property belonging to hei de-eased husband, the reversionary heirs of the husband 
are her legal repre»entative8 wjtbin the meaning of this rule (n) On the death of a 
Hindu female to recover her father s property from etraagers tlie next heirs of the father 
are her legal representatives within the meaning of this rule (o) 


It has been held by the High Court of Madras that where a suit is brought by a 
minor Hindu for partition, and the minor dies pending the suit hU legal representatives 
are not entitled to continue the ewit, the xi^oon given being that tho rule that the mere 
institution of a suit for pirtition effects a severance of the joint estate is not applicable 


(W 

fi) 

(f) 

(O 


U All 758 B5 I C 66 ( ^3) A A 108 
ftoJ Imhikrt Prasnii V J'AfwiiC AfffA 
45 All 288 71 I C 321 (211 A A 2II 
(ID) fTojof All Khan v Pitan 5iftsA (19 W 
561 A So 51 All 267 111 1 C 601 
( Jl A it 58 


in 


I • A A • . « *. 

ilalahir Sungh v Abl>ni Kanaan (10-7) 
49 All 758 lOi I t, 43 ( -7) A A 513 
anil IlfljiJ All T ruron binth 0*’5) 


(•) 



AllATKMKNT OF M'lT. 
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to • nuit |j\ a minor, »• it i* f t lh» Omit to «lM«-nnfn<* In »n'h a »tiil »f 'if a •Ki''' 
for partilion «iH I'* l>onrfi'i»l to 1ft«' mJn >r (/>) 

The rcalo'rnrr i* not Iho rriin«^n1»tltr nf « l«•rl«ml !*r an ! if fi** »f '-Mr. !•■ all >«■ a 
f>etw.mufar to »u<> in hi«o»Ti mmr. I.«* cannot after In* «!'*alh romr in iirKl'f llil* mio (7I 
A auit lirtnisfil lij tfo* lifa'I of a fciuit c»n t»-l>alf of ilia mull nia\ Im rotiliiKml « n fm 
removal li\ Iim »ucff»»or in ofli'y Tli** atirrr««««r ia not a rrprowntatnr, Ini a 

person on afiom the inlerr*t in Ifo tn>»l |>n|wrtt “demUra ailliin the fneiiiin„’ cf 

r !0l>rlow Heneo r f(l, ami n >t Ihr prr-rnl mfe, applio* to •Iirfi a f4»e (rj 


0 


Two or more legil rcprcscnmihes.— neti j-r^rcsi to con.i-Vr i),e 

cjtJcstmn arhether. if tlierr are tern or more leytl foiirrsonlatltf •, llie^ »li<'nl I off !•* 
made parties* A Ma!iomr>lan jUinlifl dtea iirndins a aiiit Im'i.lil Ij\ liim, l<>o»iiic 
three aon*. A. /? an I t' A al me appliea to l-« l.ft.usht on the rroonl in J Ism .if the 
deceased, and he is lirtiusht on the record a* pttmliff S'l ap| Iiralion Is ma'Ie to bnn.' 
fjand C on the reconl aithin the |»en«nj «»f limitation l>>>cs the suit afcslr f It d -ra 
aecortling to the AIUh»l«d Huh Court («) Aeconlin,; to that CViiirl, the erpres.ion 
‘ le^ral rejw^nlstne must, ulien there are lao or more Irjfil rrprrwnlaliies, l^o rrsd 
in the plural It has aeconlinsl^ lieen held |»j that Court that all the 1%'al rrjife«eiiln tiles 
must bo broucht on the record as pbintids and if anj one of them refuses t'l !■" j'Uneil 
as a pUmtif}. he ehould Im jointd as a defendant Tlie ni,:fi Ciiurtiof )toinls>,t, Madras, 
Calcutta and Lahore atrree u ith the Allthalsul l|i,;li Court In IjoMjiu' tliat the eapressjon 
“legal repre««ntatno” must Us re-id In the pfiiral, lait hohl that if some of Ili>i rtproseii 
tativesare unwilling to jom m the application orifone or mom of tlieJival rejins' iilnl In s 
are unknown, a bom fide application iiy tlioso wh's are willjm; to join in makiritf ilm 
application is a sunjeieftt compliance with ibia ml* If them is a lM»im lidn disjuiin ns 
to the represontatiso character of thoao whohacniiot U<n j liiml, Ihii ( nh iitin I filth ( oiirt 
has held that the Court may jiro'ieil with the suit strikitiK out sii< li jiriijers ns nro not 
maintainable in the absence of (he Jo rnoiis oiii|(tr<l ((} Iho aarnt pnri' ijiha npjily to 
appeals Ve notes to r 4 below iind<r the astno luad (n) 

Wrong person as legal repTesenlailvc.— v© notes to r 4 uiow under ih© 

same bead 

Joint Bindn laipllr and legal representative— Th© Jfigh Court of I’ntnn Ik e 

held that this rule is to be app!ie<l even if the plaintiffs are members of a punt Ifiri'lii 
family, and that r 4 is to be app](©<l even if the defendants am mcmlicrs of n joint family 
Aeconlmg to that Court, the legal representatives of a dccinsed lojeirientr wilhm thn 
meaning of see 2(11) are the surviving coparceners, and the latter must bo brought on 
the record in their representative character though they may bo already on tho rccorrl 
m their own capacity (p) On theotherhand, it haslieen held by the Calcutta High Court 
that the case of members of a joint Hindu family is governed by r 2 above . that is, the 
right to sue sumres to or against the surviving coparceners atone, awl they are 
already on the record, it is not necessary to bring them on the record in their 
representative capacity also (tr) In a later decision, when one of two co widows who 
jointly represented the estate of their deceased husband, died, the Patna High Court 


<p) Ch'hmt V Sultxtnmat (1918) 11 MaJ 112. 
431 C 860 

(r) • , 



(•) 


(ic) C^mdhrw ilumanund v fta}7iara»n 11906* 
tt S' W N 186 8An4?liJr t itfuiatyrn 
(1930) 31 Rom L. E 698. 127 1 C 3Ji 
{ 30) A B 367 
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t 22, tt 3 jurisdiction vested in H by law under this rule, and the High Court may interfire in 
rei ision under sec 115 (g) 

Appeal — The decisions on the question of appeal are not uniforiti In some 
cases to be presently considered the alteration introduced In the present rule nonicl), 
the substitution of the "orrts “tho suit thall aia/e’* for the words ‘ the Court 1023 
jHits an order that the suit shall abate,’ nliich occurred In the corresponding sec 3Cb 
of the Code of 18*t2, has not been noticed , see notes above, “ Alterations in the rule 
No 2 We proceed to consider the decisions of each High Court separatel} 

ifadraa Kladras High Court has lield that where on tho death of a plaintiff 

two rival claimants apply to the Court to be brought upon the record os the legal 
representative of the deceased plaintiff, and the Court decides in favour of one of them 
and against the other, the party against ubom the decision is given is not entitled to 
appeal, the reason given being that there is no abatement of the smt in such a case as the 
suit can be proceeded with bj the other claimant (r) A hull Bench of the Madras High 
Court has also held that even if a sole plaintiff dies and onb one person claims to be his 
legal representative, an order refusing hia application to be brought on the record la not 
one from which an appeal lies («) But the Court declined to express an op>nio>t as to 
what the consequence would be if tlie petitioner appeals against the actual order for 
abatement or dismissal Presumably section 140 would enable him to do so ^ person 
claiming under the deceased plaintiff 


Ailahabnd— It his been held bv tho High Court of Allahabad that no appeal lies 
from an adjudication that a suit ({) or an appeal (u) has abated vihctbcr the abatement 
IS due to the fact that no application was made to bring the legal representative of tho 
deceased plaintiff on tho record (>), or the abatement follows on the dismissal of the 
application made by a person to bo brought upjn the record as the legal representative 
of tlie deceased plaintiff (u) the reason given being that such an adjudication does not 
amount to a decree In a recent case where A bad obtained an ex parte decree against 
B and D had applied to set aside the decree, and thereafter B died, end on -B a death 
his son applied to continue the application and the application was granted notwith 
standing opposition on A a part, it was held that the case did not fall either under r 3 or 
r 4 of this order and that no appeal lay from the order (*) See sec 146 above 


Lahore —In a case where a person applied to be brought on the record as the 
legal representative of a deceased plaintiff, and the Court refused the application on the 
ground that he was not the legal representative, and dtfo made a separate order recording 
that the suit had abated inasmuch as no application bvany legal representative had been 
made, it was held by the High Court of Lahore that the order diemiaains the appitcalton 
was not appealable under the Code as it was really a matter collateral to the suit As 
to the order recording the abatement tbe Court aaid it would amount to a decree and be 
appealable as such il tho applicant was already a party to the suit in another 
character (p) In another case (t) where an appeal was declared to have abated as a 
whole, it was held, following a FbU Bench ruling of the same High Court (a) that 


(7) Janardhan v Ramchandra Itwr’) 20 Bom 
317 
(r) 


(*) 

(0 


tejaatotmtiiui V JTrwtinofia®#) 40 Mad 
450 Os I C 48J ( 20) A M OHO overtu! 
Inn Avva 31 1 tall v \fragrt (lO’O) 48 
Sla4 S12 63 I C 403 
Vomi.U liibi T Ah Hiu'in (IMS) 17 AH 
17t lla/cyat V Tfamtal (1914) 12 All 


L 1 Iin 25 I C 643 _ ... 

In) v 3lanohnr (10*2) 20 All 

I. J Zll 85 I C 838 ( 2'') A A 113 
(») Ve (1914) 12 All L J 1113 25 I C 013 

(w) v«4(180j) 17 All 17* 

(*) iiailaly Z jSnmftSar (1925) 47 All 741 
88 I t 9 j ( 25) A A 431 . 

(») ftnin V Moh Itam (1030) 1 hah 

493 57 I C 13* X n 

(t) Oini V Utra (1020) 1 lah 682 CO I u 
111 



ahatkmkxt ok suit. 


SGI 


whether the fin*l <Ieei«ion eallet! nn »l«*tcmrnl of R it rnme within the 

definition <’f " deeree " »nd WR« R|>pe«Nl>|p «« mch, the nppliennl^ h^xinff l>ren pirtieH 
to the FUit 

OuJh — Tlie Ou<lIi (<iurt lii« lirM Chit ft ileet«ion Ihit ft riiit h/»« ntmted eoiipIe<J 
With ft refusal to bring the legal repn^ntatm* nn the reeor'l on the gnnin<I tint the 
cau«o of action did not »ur\ne, operate* a* a deciw* »nd la appealtble (6). 

4, [S. 3GS.] (1) Wlierc one of two or more dofcii* 
dants dies and ilio riglit to sue docs not 
of o^r?^iV/dr»?defriunii .survivc ogaiiist the surviving defendant or 
or of aoic dacn tint dcfcndaiits alone, or a sole defendant or sole 

surviving defendant dies and the riglit to sue surWves, the 
Court, on an application made in that behalf, shall cause the 
legal representative of the deceased defendant to be made a 
party and shall proceed with the suit. 

(2) Any person so made a party may make any defence 
appropriate to his character as legal representative of the 
deceased defendant. 


(3) AMicrc within the time limited by law no application 
is made under suli-rulo (I), the suit shall abate as against the 
deceased defendant 
Alterations In the role ~ 

1 The word* u«od in «e 3b8 of the Oodo of 18P2 were “any person whom ho 

alleges to bo the legal represenlatiie of the deceased defendant " Tho 
words used m the present rule are “the legal representative of the deceased 
defendant ” Pee notes below “Effect of decree against legal representatne 
of deceased defendant ” 

2 Sub rule (2) is new, 

3 The words “as against tlic deceased defendant' in sub rule (3) are new 

See notes below , * The suit shall abate as against the deceased 
defendant ’’ 


Suit. —The w ord “ suit ” m tins rule includes an appeal, and the word “ defendant ” 
a respondent , see r 11 below 

Limitation. — The application under this rule must be made within 00 dajs 
from “the date of the death of tlie deceased defendant or rupondenl" Limitation 
Act, 1003, 8ch I, art 177 The alteration in th© language of art 177 as it stood m the 
Limitation Act, 1877, art 175 C, clearly shows that the word “ respondent ’ in the pro 
sent article is not confined to a respondent only in first appeal as was held by the High 
Court of Madras under the old article (e), but that it includes a respondent also in second 
appeal as was held by the High Courts of Calcutta and Allahabad (<f) See also r 11 
below. 


(6) futmpnl S\njh V AMal tlamil (lOJft) 3 
lurk e:s, UOIC 820, <20) A U 302 

(0 £uij/a I'Ulai V Aii/atannu f‘\llax (IMO) 29 


Mad 529 

(rf) Uptruira AUTMT \ Sham 
}D2U lladhuban lM$v 
29 All S3S 


i<il(1907) 34 Cal 
Aoi-ain/tai(1907) 
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22, r. 4 Where no application made within the period or limitation —The 

application to bring the legal representative of the deceased defendant on the record 
should, as stated above, be made mthm 00 daja from the date of the death of the 
deceased defendant If no such application is made siithin the aforesaid period, the 
suit abates as against the deceased defendant [sub rule {3)1. though the plaintiff was 
Ignorant of the death of the deceased (e) After abatement, the only course open to 
the plaintiff is to make an application under r 9 sub r (2), to hare the abatement set 
aside Sucb an application should be made within CO dajs from the date of the abate 
ment [Limitation Act, 1903, sch I, art 171) but the Court may entertain the application 
even after CO days if sufficient cause is shonm (/) [see r 9, sub r 3, and Limitation 
Act, 1908, s fi) As to the inherent power of the Court to bring tbc legal representative 
of a deceased defendant on the record after abatement see notes below It may be stated 
that where a defendant dies pending a suit, it is open to its legal representative to apply 
to be brought on the record notnithstandmg the plaintiff’s omi«sion to implead 
him (ff) 


" The suit shall ah&te ” — Seo notes to r 3, “ Alterations in the rule *’ No 2 


The suit or appeal shaU abate as against the deceased defendant or 
respondent — ^^\here one of two or more defendants dies, and the right to sue sumies 
against tho surviving defendant or defendants alone the suit should be proceeded with as 
against the surviving defendant or defendants This case has been dealt with 
in r 2 abo\e The present rule provides tnltr alia that where one of two or more 
defendants dies, and the right to sue does not surrtre against the surviving defendant 
or defendants alone, the legal representative of the deceased defendant ought 
to bo made a party to the suit For this purpose an application should be made to the 
Court, and such application must be made within 00 days from the date of the death of 
the deceased defendant Sub rule (3) provides that where no such application is made 
the suit shall abate as a<jainst the deeeased cfr/<n<fan( The words *' as against the deceas 
cd defendant ’ arc new In the ab«ence of these words m the corresponding section 388 
of the Code of 1882, it was contended m a large number of cases that where 
no application was made to bring the legal re^csentative of a deceased defend 
ant or respondent on the record within the period of limitation, the suit or appeal, 
abated not only as against the deceased defendant or respondent, but as a whole But this 
contention was overruled, and it was held that a distinction ought to be made between 
casein which a suit or appeal could procred in the absence of tho legal representatives 
and those m which it could not Jn tho former ca«e it was held that the suit 
or appeal abated only as against tho deceased defendant Or respondent in the latter 
care, that it abated as a whole Sub r (3) of the present rule makes it clear that where 
no application is made to bring the legal representative on the record within the time 
limited by law, tho suit or appeal abates pniuanly os against the deceased defendant 
or respondent only, and that it does not abate necessarily as a whole This sub rule 
gives legislative recognition to the rulings under the Code of 1882 The result Is that 
asunder the Code of 1882, so undertbeprerent Code, if a case IS of such a nature that 
the suit or appeal can proceed without bringing on the record the legal representative 
of tho deceased defendant or respondent the suit or appeal abates as against tl e deceased 


SawaU ilir Aairot v Jlantet (1911) nraj 
Kce no 60 p 235.121 C 871, Uadu^ 
Lala (1015) fim] R«e no 41 p 197 St 
1 t 051 V Sorjil {lOI9> l*uii| 

Ilec no 67 r 106 621 C 610 Igiwrsnee 
of death may however, bo a [ickmI from) I 
for icttlDg a.«lde the alatcRKDt Dana 


Sijjh y B la SwQh (1916) Pun) B»f 
no lie.p 3SJ 33 1 C 7 
(/) Sferriani of Slate v Javakir LaJl (lOH) 38 
All .15 25 1 C 49 

(t) AvpiMvnm; V 5i«Oi«rffu (10-3) 45 Jfad 
1. J 233 75 T t 848 ( 23) A II 679 
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dcfcnJant or rr'l^’nilcnl onh (fc) A «iit on • jnnV an'! w-toral pn>nii*'r>ry as»m*l Q 

the premier*, » onl of «Iu' intMtr l!ut if tlw* »«»t t.r apiw-il cAnnot pnw<l in iM 
absence ol the Irpil rciircw'titafhe, »l»o aurt «»r apl»*af »iJJ as a ab >lc (i) A »mA 
by » partner a(:am*t his co jwrlncra for ih'«t|uli<tn of partnership an<l for acn.nrits i< a 
eujt of this nature [-ce ill (.') imiler the Iirsil ** If. Cases in « inch suit or appeal hehl 
to abate as a whole ”] 


The tc't often artopteil m rueb ca«es is wiielber in the rsmt of the appeal Wins 
alloseed as acain*t the remainins; rrsptnifrnts tIuTe would or would not lie two contra- 
dictory decrees m the same litigation with respect to the aime aiihject matter It is 
clear that a Court should not lie called upon t« male two ineon«i*tenl derrees oUmt 
the same property and in order to avoid mnflictmc decrees the Court lias no alternative 
but to dismiss the apl^-al as a whole If on the other hand the ruccess of the ap^v-al 
would not lead to fuch a result there IS no valid reason why the Court should not 
hear the appeal and adjudicate upm the dis|nite Ictwcen the parties who arc 
before it (j) 

The High Court of Calcutta has held that where tlw plaintiffs are joint owner*, anil 
a decree is passed for them for p<v»ses«ion and the sleftndant appeals from the decree 
making the plaintiffs respon<lents. and one of the plaintiffs respmdents dies pending 
the appeal the appeal abates or a irholt, the reason given being that the Court should 
not he called upon to make two contradictory decrees m the same litigation, which would 



10U4) 30 Mul 07 (>ui( QR a mtirlsaoe I 
appeal! Al'-luiAtur i 

3l AU Ml 17 1 C SO (suit for wnt| 
^ainiiA I]tbt V 7t>Ai/d (tOl?) I’lin) Ilec 
no 23 p 90 30 I C 277 (appial| 5AAn 
ierthai V llolUnl (lOiSl 40 Ihiin lin. I 
85 I C^i07_( 25) A i) S2 (appral— suit ) 


o( !jn{| hhuda llak/i»k y l/eUrn 


J Jtsiw iSA <4 t t iU.7 < 2S) A Jl 
L53 (appeal— suit for parlltinn] Iloiur 
Aft V i*ura« i.itjA (1031) 4? All 100 
85 I C 60 ( 25) A A 1D8 (apptal— colt 


‘Uialfal Majuvn iin^A v 
(1031) 3 Lah L j 352 (appeal— 
suit for redemption agaln>.t aevetaC Jniot 
unortriseesl Aanat CAand \ Ram 
Cliand (1022) t Lali L J igO. 77 1 C 
188 (i:> A I 201 fappcat—cult for 
Tedcraptlon by Becood mortpapee attaltirt 
irioT TOOftRaBee and mortgazorl bkabbar 
V Abbai (IBJ) 23 AH I. J 935 90 
I C 334 ( 36) A A 152)appeal — suit for 
pre-emption] ^r«Ao v J/uAamttMif 
(1030) 0 fat 693 128 I C Ijg ( Si) Al? 
ITtappcal — Bult for a declaration ofovvncr 
Ship acalnst proprietors or a vlUaBe) 
JMt Omnrov /iam /Twan (1932) 13 Lah' 
^ 1 C B20 ( S3) A L.28l(appc^_ 

suit for declaration of joint ownership] 
/tom <D*fW v iAoman (10131 14 Lah 23i 
9^3, (32)AL 021 dlstlngulahlng 
to Ijih 7, tujira * 

(J) Sant 5i>tj7A V Cn/oA SmjA (I92g) 10 Lah 7 
jfao^ "v * n ^ Ifajuf All 
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)• 22, r, 4 ^ the result if the appeals were allowed as agatn«t the gursmng joint owners, and the 
decree of the lower Court left undisturbed as again«t the deceased joint owner (f) 

A and £ sue C, D and £ hr declaration of title and for poss"«sion and a decree is 
passed for them C, £ and B appeal from the decree Pending the appeal Cdies 

steps are taVen to bring his legal reprcscntatise on the record within the period of 
limitation According to the Calcutta decision the appeal abates as a whole The reason 
Ri\ cn IS that if the d°fendints auccecd in the appeal then there would 1 c two decrees, one 
against the surMving pkuntiffa respondents and another decree of the lower Court in 
favour of the deceased plaintiff to the effect that the property in suit bcloncs to the 
plaintiffs of which he was a proprietor Further, as to 0 41, r 4, the Calcutta High 
Court has said that the rule is limited to the ease of appellants and does not applj to the 
Case of re-p-indcnts {1) On the other hand, the High Court of Bombay has held that 
the appeal abates onl\ as against deceased, and it should Le heard on the merits against 
the other joint owners After the appeal is heard on the merits, the Court ma\ pa«s 
such decree as the case maj require {m) It has been held bv the High Court of Alla 
luihad that where a joint decree is pa-sseil in a suit for redemption of a mortgage brought 
by two or more plaintiff*, and the defendants appeal from the decree, and one of the 
plaintiffs respondents dies pending the appeal but his legal represcntatiiea are not 
impleaded within the peMod of limitation the appeal abates onl> so far as the deceased 
respandent is ooneerned, hut not as a whole {n) *lee notes to r 3 above. This rule 
applies to appeals ’ 

Where there is no possibility of contradictorj decrees, the appeal abates only so 
far as concerns the deceased defendant or respondent, but not as a whole A Hindu 
Widow sella immovable propertj belonging to her husband to A, B and C It is stated 
iH the sale deed that the properly is sold to A. B and C in tq<tat shirts After the sale 
the next reicrsioner sues the widow and A, B and C for a declaration that the sale is 
not xalid bexond the life time of the widow, but the suit is dismissed The rexer«ioner 
appeals from the decree During the pendency of the appeal A dies, but his legal repre 
aontative is not brought on the record within the period of limitation The appeal abates 
As against A Alone tut not as a whole The reason is that the interest of J w the pro 
perty h separate from those of the surviMOg respondents B and C, the shares having 


the abatement of the appeal qua A (o) 

I Cases In 

dant or respond * surety 

for repajTncnt of 'C a sale 

of the mortgaged propertx , and as against 6 lor a decree tor the pajTnentofthe mortgage 
i’Aes pnvdfsff Mfii As* j^jnatanujiajmade by^ to make tlwJe^al 
tativc of C a partj to the suit within 6 months [now 90 days] from the dati ofC s deatlu 
The suit abates as against C only, and not as a whole J/eWi //usntn v Siijm Bigam 
(1902) 2o All 200 [In tlus case it is clear that B could liave abandoned Ins claim agam«t 
C, and sued A alone on tbe mortgage I 


(t) JWflfasj* ' Chaivle^hitar (190") 


S/UnlrTtHa, r 49 BOB US 


8S 1 C 187 t S5) A 15 I"-* CAoit-forn»J 

V AAimotAal (ISO*) *18 Jui 

/■Hv ArfifMNtf (1902) 26 Bora 203 ‘h-c 
also CAiWumon % l^angabat (1003) * 

Bom 291 /(am V Zoirii«ir (1903) 

— > All 2i S<w«uuN(<iroia^ I UifA / nj'» 
(1817) 40 JIaU 846 863 41 ]C £46 
V«««D JSyitint VJwnfl ^ ihtn (19 D 
S 1 aug 4 e 84 I C 1 0 ( 24) A B 3 6 
(a) Xaraia Dts v D,n (is 6) 4S All 2S1 
01 I C 859, ( 6) A A 31 
(e) Sa«t S< ah V Culnb S (10 3) 10 ta^ 

7 ( _8) A L. 5*. 
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(2) .4 let* certain land* to U and C A tlirn mr* II anil C for arrear* of rent, but 

the *uit i* <h«mi«*od A file* an appeal, the respondent* Iw'inj II and (' f die* prn<lintj 
the appeal >«o application i* made Irt .1 to aulnlitule Ca lepil repre^entatiie in CT* 
place within fi month* [now ^ da* fnmi the date of C"* death Tlie appeal d <e* not 
aliate a* awliole, but apain't f’ onh Jt»f (lofiinil \ J/onwo/Aa (IpOCi) a*j Cal ,lWuf 

Alts r .91*3^ (1<112) It All fiOl, 17 I C 8*1. I'm Knfhi Xalh \ kmhs f<,ngh 

4 Pat *>3. 89 I C 231, ( 2*») A 1* 4^ (In thi* ca»e it i* clear that A could hare 
•ued 2? alone antliout joinmc C a* a partj defendant ace timtrnct Act, 1R72, a 43 ] 

(3) -4 and B obtain a ] nnt decree for redemption apaln*! C w ho appeal* A die* 
pending the appeal and hi* legal repre«etitati\e* are not I rouglit on the record The 
appeal aliatc* acain't A alone A'liroia /hit a ^hfo Dtn (1025) 48 All 2*1, PI I C 859, 
( 20) A A 231 [In till* ca*e cither .4 or /I caiuld Iliac ailed to redeem] 

(4) A mortgage* land to li A die* and II *ue* llie heir* of A for a decree for rale 
The suit IS dismis'cd and B appeals Pending the appeal one of the rc*pondent* heir* 
die*, and hi* legal reprevntatne* are not brought on the record The appeal almto* 
a* against the decea*ed re*pondcnt onl\ Va«t II o/eyolMnnusti a M$il Chnlalhi (1931) 
10 Pat 341, 132 I G 100, (’31) A P )C| The Court can deal with the appeal to far n* 
regard* the intere«t* of the partic* before it and if nccetsarj make a decree for tale for 
a proportionate amount See note under O 31. r 1 * Con»c<iucnce* of nonjoinder, at 
p PSl 

II. Gases iQ Which scit or appeal held to abate as a whole.-KM 

B and C are joint earner* of certain propertj The properlj i* told forarrear* of 
Gorernment rearnuc and purcha«cd bj D A, B and (’ tued P to tet aside the tale 
on the ground of fraud and irregulantie* and a decree i* P’VK.ed in tlinr fa*niir I) file* 
an appeal from the decree again«l 4 D and C C die* i>cni|ing tlie appeal but D niakea 
no application to bring Ct legal repfe*cntaii*e .ui the reconl within the pen id of 
limitation The appeal at>atc* t> >t onU a* again«t f but a* a whole In tin* ca*e it i* 
clear that A. D and C biing joint owner* the auil would liaie been bad if C were nut 
joined a* a part} to the suit Acain if the appellate Court heard the appeal m the 
absence of Ca legal repre«oniati\e and came to the conc)u*ion that the decree of the 
lower Court should be reaersed, the decree could then be reversed onij a* to d and D, 
but not as to C, for Ca representative » not on the record But this would be a 
reductio ad abaurdum lor tho trhole appeal could not be reversed as to the 
«n<Me<rfa«n<(i ehatea of aome jornf holdtrt (that i*. A and B) and confirmed as ti> 
the unaseermined ehare of other joint holders (that I* in thi* case C] The ca«o therefore 
13 one in which the appeal could not proceed in the abnemc of C s legal reprc«entative 
The appeal therefore must abate a* a whole Dharanjil v Chandeahuar (1907) 11 
eWN 504 , A'flli Bnyafv A ojendra A’ofA (1919) 24 C "N 44, 54 I C 822 , Be/oy GojxiZ 
T Umeah Chandra (1901) 6 C N 190, Mantndra v Bkagubalti (1926) 30 C 3\ Jv 
4'>, 90 I C 986, ( 26) A C 335 , Zhdnapore ZntmaAiry Co v Amufyn A alk (1926) 63 
Cal 752, 93 1 C 649, (’26) A C 893 . //oda v /xifo (1915) Punj Rec no 41. p 197, 

21 IC 931, Jamn/i v Sarjil (1919) Punj Rec no 67. p 166, 52 IC 510, iral* 
Slohammady J/o^fu (1924) 5 Lah 429, 86 1 C 692, ( 23) A L I2i , ilvhammad v Abdulla 
( 28) A L 869 According to the Bomba) rulings the appeal abates as against C onl), 
and it should be heard on the ments against A and B The Court maj after hearing 
the appeal on the merits pass such a decree as the case may re<3uirc ^Aunleri'Aoi v 
J/o<i/a/ (1923) 49 Bom 118 8 jIC 197, ( 25) A B 122 , CAandarrany v hhiinabhti (1897) 

22 Bom 718 

(2) A sues hi* partners B, C, D and F for dissolution and for accounts of the 
partnership A decree is passed in the suit by which it is ordered that a sum of Rs 9,000 
should be contributed by 4, B an>l C, and that out of that sum R* 1,740 should be paid 

28 
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THE FIEi!.T SCHEDULE. 


D 22,r.4 to Da-dtfc# toE -1 £n-=» tie niaiL.- E C Da-d EyartTie«j»LC 

deat« £ and C als. ai'pal froa the decree caiis- J D and F partv re» 7 rEdfii «. 
IVcdxg tie appeal D d.-e* \q appucattt n u jaade br the appeLai:*« la e he- apTesJ 
to b-^." oa the teci-d the lecal teT-wtat»«» of D m h^ the penod of Lau a mi. The 
»rpeal»bate» as a 'irhc'te f r&sthe^m u f ' I«irtneT«h.p aeceoa s i is cot ere is wEch 
the appeals corld proceed la the aWcee of th- le^l rep«e*en ative c* D Ftj Oa*»dfr 
T r»-»^ JV* (IOi\4) 31 Cal 4N'‘ 31 1_\ “I J/<* Lei r Ean ^<wJ ji (I'll”) 30 411 "sjI 
■l^IC l(yv> Janne'^^x l€ R la 2 * 


(3) J ob aiss a decree 4 '^.c** B C asd D f r Ee«”e pto£ ♦ A appeal'* cn tie 
greaad that the a^rded is co* «a5ciect £ d e« peadica the appeal acd lus le^ 
repie^entatiTe u ao*- j- iced. The appealaba e« as a»hoIe f ralthon^h la a m arair^ 
'TTOEcd'er* It is act Eeee*sarT to lap cad all ^roc^Joers^* where the plus i 2 b-t-< nade 
h-s chc ce ard cb aired a decree he cacnol proceed fiirther a-aji« «oE:e orle «o as to 
lead to aa u-cenn e^'cr Kenc e FrvtiJ v {l**"'*^ oo Cal 6^0 1CV> I C SIX' 

A C. 150 , Er-j< lirere E.ret Oor*a (1‘Vl-’) 11 Pat Sfc- UOI C SIX'* (*3^) A J* 32~ 

StL-t for pre^nptlCi— -See to es to r 2 aboTe tader the sane head. 

AppelUtfi Coert aod abatenent. — tne*e a drf sdart appeals fresi a decree 
ard the plactdt-w^Edc" die* pecdirr the appeal wiJk.o the le<r»l reprp<eE auve* 
bei— jtised wi ha the penod c» Umtati<.o, » Is the appeal wh.ch aba c* asd not 
f-e la (fl 

Inherent potrer to add Uffal repre«enuUTe as a pan? after abateseat.— 

Nctw.hstaadirr the ahatecect cf a snt the Cettr* has the ivwtt la * proper case 
to hna? oa t*^ tecc*d the repre^^tatiTe c' a deceased de^cadar mdera. lol aad 
O 1 r 10 -I «ae* B aad C f t partith.a of j- ut tiaile propettr A prehmaarr dee^ 

IS ja.'^d aad a cosamssr cer i. apiv ated to taikr a part' a a acectdjig to the neht« 
declared la the dec-ee Etheadw* bet co a^pJ•a^a is aide to bn-'* hj lecal 
rep-e^t ati*e ca the record withji the j«nod of Ln. !■>.■«. Thocch the «ai aba e» 
a# re'*ards B the Co^ nar add S'* te fnn;a *a ire as a defedar* [j) B-t no *Beh 
otd**- can be nade if EopreLtrxarr decree ha* been possed (r) 

Efect 01 d“cr« agslnst legal repre'entatiTt cl deceased delendant— 

The -words wed xa «. 36J> wr'e aae per>ca when he a’'cj»s to le the le^J tejresen 
ta jTe c* the deceased defendant ” The word* csed la the pre«ent ra-e are “ the leol 
typ-p.^^itatice cf t^e deceased d-»^ecdact It was accv'dia^lT held trader the Code 
of l'«e-* that w>'ere a per» a alleced br tbe plain »5 to he the lepal repre^ctati-ve cf the 
deceased defendant was broc ht on the recerd wiihuUt ane objectioa br h.ai and a 
dec-ee was i^ssed in the «ta the e**ate cf the deceased wa- hwnnd bv the decree in tbe 
aleence cf band or coDnsj-o (#) Eat in vew cf tbe al*eted word_n o* the pre se nt 

«cii*a ite cf a deceased de’e^dai: and f r =”ch p*T<on to he brcQ ht cn the recird as 
repre*e-tin the e*ta e cl the deceased. Thus if the 'o e defendant die* pendicp a sn 
hin f r the rec o Tcrr of nener lean^ «or< aad dan_hter* be la ir-crance 
<-» the exi**e“ce cf the«e tecs h.s bt> her i« bton«^t o'* the reco’d as h_ repre»ec atire 
a..d a decree « pa *e<l acai the e«*a e cf the deceased, the decree is not bindi,.- on tie 
e* ate and c*i the per-ot* ruhtlrecti ed to that e*oite (f) 


0 - 

({' 


Cc^tr-r i/wMwr «1 UL 

»> 3 , 50 LC S-i. 

Xari^lnt ▼ \»» {t 9 1 ) » r =. 

ssa. ti I-C sj> ▼ ni»^ 

aai»(i } ittr-ent ■'»i ”ii 
JTjZs^t tE*— **> 1 


191 191. * tC 1 l-W A Jt, SS- 

O P»«o ▼ «(19if> W r *»- 

IC 1 -3. ^ \J es im>iyT»jrttnxm 

T lAtiXm iwrcnsOa (ISS* 93 Slfl. U 
519 1*3 I-C 4«a. t-33) AJl- la 
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Two or more legal reprcscntlttvcs.— if there wrenil IcrM repre^entatiTM 0 

it eocms to i<iinic« if at lca«t one of them l« implcadeil whether in the ruit (uj or in the 
appeal (t) The Lahore High Court in one ri«e («■) held that r 4 ia iiifheiently com 
plied with 11 *11 the legal repre*ontAtivra Vnown alter ililipcnt Inquirj are joined But 
in another cav? (t) where onlv two out of three heir* of a ileeeft«ecl respondent were 
brought on the record the aame Court held that the appeal alwtod as the whole estate 
w as not represented See notes to r 3 abore under the same howl 

ladlan Saccesslon Act and legal representative —In the case- of a person 
subject to the Indian Succession Act, his legal represcntatires within the meaning of 
s 2 (11) of the Code are his executory or administrators, and not his heirs (y) 

Joint Hindu family and legal representative — ^ notes to r 3 abore under 
the same bead 

Legal representative already on record In another character —Sec note 
under the same head to r 3 abore 

Death of Insolvent respondent. — An appeal preferred bj tho creditors of an 
insolrent against an order of adjudication abates on Ins death, as tho right to sue does 
not surrire within the moaning of this rule (r) So also does an appeal against an 
order refusing an adjudication (a) 

Wrong person as legal representative —An application to bnng on the 
record as legs! lepresenlatise of a deceased defendant a person who is not in fact such 
representatire wiU be of no avail toaare the running of limitation in the cue of a subse 
quent application to implead the person who reallj is tlie legal rcpresentatire (6) As 
already stated, if the wrong person is impleaded as legal representative, the decree will 
not bind the true heir (c) 

What pleas may be taken by a legal representative.— See eub r (2) and 
notes under the same head to r 3 above 

Rehearing of atilt or appeal —A plvmtia whoso suit is hoard and dismuacd la 
not entitled to a rehearing of the suit on tbo ground that one of the defendants had died 
ptenous to the bearing of the suit and that the suit was beard without bringing the legal 
representatiro of the deceased defendant on tbe record The right to have the suit 
reheard is tbe right of the legal representative [which he would not care to exercise as 
the suit was dismissed] and not tbe right of the unsuccessful plaintiff Tho same rule 
applies to appeals (d) 

Pro forma defendant —Omission to bnng on record the legal representative of 
the defendant against whom no relief is claimed does not cause tho suit to abate (e) 

Cross appeals — if the plamtiR and the defendant both appeal from a decree 
and the defendant dws the fact tl^ tl» plaintiS has joined the legal representatives 


Uhrobi V DumMibi (1921) 2S Bom 1,.B 
37$, SO IC 758 (21) A B 420, 
Adratn v laehman (1926) 17 Afl 460 
87 I C 799 ( 25) A A 179 . Sadtr v 
JfuUurruAna (1902) 26 Usd 290 
iltiliammti Zo/nryoA v ASdul (1928) 


(a) Seaam Jan r Jamai BM (1927) 7 lah. 433. 
98 I C 612 (27)AL.6 

(i) 2Iuhamirvid llaian /aayi^ (1927J 100 


• 


IC 231 (2S}AL.110 

i . . . 

(6) • 


i*uk/tra} V 

100 IC 185 ( 27) A . 

(d) r«fJnyam V .7etAi (1916) 28 Mad L.J 188. 

28 I C 83 ’ 

(e) Unj IndarSinjhr Karuht Bam (1917)41 

1 A 218 228 45 CsL 91 110, 12 I C 43 
(1917) Poe] Rec. no 104 p 393 st 
p 407 AJla BaM t 3ladho ICam (19011 
23 AU 22 24, Abiulla y 
(1920) 2 Lsh. U 601, Ram 
\a,tnr Strvh (1925) 7 Uh. LJ 486 92 
IC 261 ( 25) A L. 651 



8C8 


THE FIRST SCHEDULE. 


O. 22, r. 4 defendant in his appeal mil not pre\ent the defendant’s appeal from abating if the 

legal representatives are not joined in that ap]¥al (f) 

Death Of defendant after prellminarir and before final decree^it has been 

held in several cases that this rule applies where a defendant dies after the preliminary 
and before the final decree and that his legal representati\es must be brought nn the 
record, othenvisc the suit abates so far as concerns the deceased defendant (j) But it 
IS difficult to reconcile the«e cases with the decision of Pni'y Council in Luehni ^aroln 
T Bal J/wlund (h) The Allahabad High Court and the Oudh Court have held that this 
rule does not applj when a defendant dies after the passing of a prelimmarj decree (•), 
and the Allahabad High Court has amended r 12 so as to supersede a decision to the 
contrary (j) There is however, an observation of Rankin, C-J ,in the imdernoted case (f) 
which implies that a partition auit may abate after the preliminary decree The Rangoon 
Hiph Court has also held that O 22, r 4, does not apply on the death of a defendant 
sfter a prelinxinarv decree has been pissed (11) See notes to r 3 above. Death of 
plaintifi after preliminary and before final decree 

Decree for or against a dead person — A decree against a person who w as dead 
al tht dale of the tnstitvlion of the »uil is a nullity (/) Similarlv a decree passed against 
a defendant who died pending the *u,i without bringing his legal representative on the 
record is a nullity and it cannot be executed against the legal representative (m) A 
decree passed against a respondent in ignorance of the fact of his death is also nullity (n) 

If one of several defendants is discovered to have been dead at the institution of the suit, 
there is no question of abatement, nor should the suit be dismi»<«d as against him The 
Court should remove the name of the deceased from the record and proceed under 0 1, 
r 10 (o) A decree in a suit for rent against several joint tenants of whom some are 
dead at the institution of the suit is a nullitv as agam«t tho-e who are dead, but is vahd 
as a money decree as against those who are living for under s 43 of the Contract ^ct, 
the liability of a joint promisor is joint and several (p) But by reason of a statute 
of 1833 (3 and 4 Uilham 4,c 4l,s 23) a decree passed by the Privy Council against the 
respondents in ignorance of the death of one of them it not a nullity, though the 
legal representative of the deceased was not brought on the record, the decree being an 
order of the Sovereign (g) 


0 41 r 20, and abatement — O 41 r 20 does not override the provisions of 
0 22 of the Code and after the appeal has abated the Court cannot direct the represents 
tive to be made a party (r) 


(/) Sarala/a v bJ 

(1) 

(0 ilvhan\ 1 rrin(lB59)l2VV R 45 letrappa 
V Tin'liil (19UB) 31 21ad BS liampra 

(") 


(") 

<«) 

fA) 

<J>) ' ' 

(/> ' 


(») 


(U) 

(r) 
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Sub role (2): Defence appropriate to his character os legal represen- 
tative.— tor a»lio\p, “ t\h»li»lr»^ni»y1i<»l«lf-n hj ft rrprr^iitAtjxr " 

0. 1. r. 8, abatement — SwnotrAtoO l.r 8,«n<lprtl«*Mmc)iPft<l. 

ExeCPtlon proceedings — Thu mlo ihn-^ not Appb thi* johaU^ of ftlkilrmitil 
to execution ptt>cr<-(linp» fW- note nmlrr the Mme heneljuff iimlcr r. 12 H Iho 
juclpncnt (Ipljtor dip« durmp the penclrnex of exwilmn pn'«>ei!inc« the tlrrrrr hoMrr 
under a W entitled tocontinue the execution |•ft^ceedlOpA ftpAin«t the lepal repre^enfutm- 
of the judgment debtor (») He mft\ do tliia at an\ tune e\rn nfter the j* ri ’<) of 12 
j-earsfixed bj a 4'<, proxided theexecutton i4«tillp) ndinp (/) 

Appeal. — It haa lieen held bj the lliph Court of Ijihore that nn ftdjudiefttion that 
an appeal has abated as a ax hole amounts to a decree and is appealable as such (•>) S-o 
notes to r. 3 abore, “ Appeal '* 

5. [S. 367.] "Wlicrc a question nriscs ns to wlictlior 
any person is or is not the legal ropre- 
sentativc of a flcccascd plnintifT or a 
deceased defendant, such question shall bo 
determined by the Court. 

Alterations In tbe rale 

1 The words “ where a question arises as to trhtihfr antf ;ier«n is or is »iof the 

legal repretentattre,' haAe l>een sul>stituted for the words ‘if anx ilispiite 
arises as to teAo is the legal re/wrsewtafne Tl>e object is to innKc it chiir 
that this rule applies not onh where two or more jsrsons dnim to Ih' the 
lepal representatiie of i* deceased purtj but where then' isonlx one i Iniinniit 
and his representatne character is denied This is in aeeordnme with 
the interpretation put ii|n)ii the words of the old sectloii In the undermi n 
tioned cases (t) 

2 Under the old section where a question arose as to wlulher ftn\ jh rson was 

or was not the lepal reprew ntatixe of n d<e«nsi d part) the (\nirt had the 
power either to stay the suit until the qiustimi was ili li rniiiii d In iiiiolhi r 
suit, nr to det< rmiiie tlm qiit stion Its* If Undi r the ]<rt m iil rule I hi- I Xnii I 
IS bound to <leterin)iie tbe qiKstloii Km If (u) 

3 It IS provided by rr 3 aikI I of lids Ord* r that nine the (Nmil i|i li i iiilni s 

who th( lepnl r< pr* seiilalise Is, aii«| th* h |/a] ri pii ■! iiliil Im< Is I iiniidil eii 
the reeord under th«»se rubs, “IIk* f'oiirt ehill pint 1 1 d w M h llie suit ’ Nn 
objection then fore As to the n pn w nliitlve ■ hiiiiii li r id sin |i |h | solii iili In 
entertained nfter he is hroiipht on the rieorit, lAouf/A the hrailni/ if Mr mill 
haa not cnmm'nrnl Under the old Mstloii llie nlijin lloii mnlil In Inliii 
“At or I>eforu the first hinrliip of the suit ' Kill tlie Himls "iit in 1 1 hiln 
tho first henniip " have Immiii oiiiiltisl In tlm ]in sent i nli', I he nhji i I 1 1 Inii 
that tho objoetioiis ns to wlioth<ranv |s rwin Is or Is nol llm li pul m plMi ii|i| 
tiAO of A doressnl jsirly alioutd l>n taken Is fore sni li piisnn |i |iiiii|i 


(i) /'iirM*''olram A / a;Nit (lUtm 3 1 tli In H> 
4 IC 83J 

(f) ri-stiM/atjAmamnifl v ^rxhnniri (IBSI) <10 
M-vi LJ fi:s 131 I < nil) (at) AM 

IsU Ssa, 60 IC 111. 


<e) 


Mifa V life) I 

s jra<*v-i V 
sen It tnit' 

so All SIS 


(|s<ill U Xlil I 


(IT) ''750"'"'' *- h' '' 'b AM, M 


(u) Ulmi V ;/ini (lO'O) I 
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> 22 , a parly under rules 3 and 4 above (z) But if a person alleging hini«eli tc be a 

, 5, 6 legal representative is brought on the record as mieh te thoul not u to the 

other side the other s de is entitled to raise the objection at the hearing (y) 
Legal representative —See » 2 cL (II) and notes to r 3 above Le-il 
repre^ntatiie of deceased plaintiff. 

‘ Shall be determined — II the Court of first instance fails to determine the 
question as to who is the legal representative it is necessary for the appellate Court to 
determine it (i) 

Objection as to representative character when to be taken— If the 

defendants have not objected in the suit that a deceased co^lefendant is not properly 
represented they Will not he entitled to raise th s obje tion in the appeal and contend 
that the suit has abated (o) See notes above Alteration in the rule \o 3 

Effect of order under this rnle — The Allahabad High Court at one time seemed 
to dec dethat this rule provides a summary procedure for appointing a person to be tl e 
legal representative of the deceased plaintiff for the purpose oj proseaiting the su t and 
that an order appomtmg a legal representative does not operate as a final determi 
nation of the representative character of the person appointed in other words 
it does not operate as res judicata (b) Bat m a later case the same Hi-’h Court 
disapproved of this decision and held that an order under this rule does operate 
as res judicata (c) 

POV/er of Court to correct Its order — ^Xhe Court has power to correct an 
ex parte order made under this rule (d) 

Appe&l —No appeal lies from an order under this rule (e) But a part^ aggneved 


6, Notwitlistandmg anytlimg contained m tlie 

foregoing rules, tvhetlier tlie cause of action 
of dM'th*af?er’’be^tog^*'““ suTvites Of Bot, there shall be no abatement 
by reason of the death of either party 
between the conclusion of the hearing and the pronouncing of 
the judgment, but judgment may m such case be pronounced 
notwithstanding the death and shall have the same force and 
effect as if it had been pronounced before the death took 
place 

No abatement by reason of death after hearing — Tiua rule is new It 



<g} Balahhai v Oanati (1003) "7 Bom 16 
(ft) SuretNtn v Doorga 5ooRif^r^(189 ) 19 C»I 
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In a morlp^ce suit Iho " ju Ipment ** rcfcmd lo m thw rule ii the jiiJpmcnt support- Q 

ing the final ilecree and not the judgment supporting the preliminary decree, nnd tho jy 

“hearing" rcferreil to m tho mlc la the hearing of laaues upon « Inch judgment la 
to V* deliTcwl determining the plamtifl s tight to n final decree Therefore this nilo 
does not spplv where a partv to a mortgage snit dies before the application for a final 
decree is made and heanl (») notes to r 3 abote, " Death of plaintiff after 

prelimmara and before final decree,’* and notes to r 4 aboro, “ Death of defendant 
after prclimman and before final decree ’ 


7, [ S. 369.] (1) The marriage of a femafo plaintiff or 
defendant shall not cause tho suit to abate, 
rule notwithstanding bo pro- 
ceeded with to judgment, nnd, where the 
decree is against a female defendant, it may be executed 
against ber alone. 


(2) WTiere the liusband is by law liable for the debts of 
lus ^vlfe, tbc decree may, with the permission of the Court, be 
executed against tbc husband also ; and, in case of judgment 
for the wife, execution of the decree may, with such permission, 
be issued upon the application of the husband, whore 
the husband is by law entitled to the subject-matter of the 
decree 


Ll&tlllty (or wife S debts— Se« Pollock and Mulla s Indian Contract Act, 

a 187, and notes thereto 


8, [ S. 370,] (1) Tiie insolvency of a plamtiS m any 
suit which the assignee or receiver might 
TealyTaii’iuit ‘ maintain for the benefit of bis creditors, 
shall not cause the suit to abate, unless 
such assignee or recei\er declines to continue tho suit or (unless 
for any special reason the Court otherwise directs) to give 
security for the costs thereof withm such time as the Court 
may direct 


(2) Where the assignee or receiver neglects or refuses to 
p,.c.a.r. .h„, continue the suit and to give such security 

the time so ordered, the defendant 
may apply for the dismissal of the suit on 
tlie ground of the plaintiff's insolvency, and the Court may 
make an order dismissing tho suit and awarding to the defend- 
ant the costs whicli lie has incurred in defen<hng the same to 
bo proved as a debt against the plaintiff’s estate 


(«) 


Jun}ltl^tl\ /!iii>i(t919) 4 lit L J 1 

240 SOI C S2J Ammoly Zftrn (1930) | 


62 AU BIO 126 1 C 20, ( 30) A A 77B 
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0. 22, 1 ", 8 Insolvency of plaintiff — This role do^vn the procedure to bo followed 
when a plaintiff becomes msohent The guit should not bo djsmisied for default of 
appearance for 0 9, r 8 c&nnotappl^ where there is known to bo no person in the 
position of the plaintiff who has am right or duty to appear (j) 

The procedure laid down in this role applies to appeals see r II below Thus 
if a decree is jia'sed in a suit by A against H and J? ajipcals from the decree and pendmg 
the appeal £ becomes insolrent anil the Ofhcial Assignee does not give securit} for costs 
the Court must under this role dismiss the suit If the plaintiff respondent has filed 
cross objections they could not be lieard, the dismissal of the suit bemg in effect an 
abatement of the appeal (JL) 


Insolvency of dsfendant “As to the case of the insolvency of a dtffndant in a 
presidency town it is now provideil hj see 18 of the Presidency towns InsoUency Act, 
1909, that where a defendant to a smt has been adjudged an insoU ent the Court maj , 
at any time after the making of the order of adjudication staj an) suit or other proceed 
ing pending against the msohent before an) Judge or Judges of the Court or in any other 
Court subject to the superintendence of the Court The same section also enacts that 
an) Court m which proceedings are pendmg against a debtor mav on proof that an order 
of adjudication has been made against him under the Act, either stay the proceedings 
or allow them to continue on such terms as it ma) think just As to cases governed 
b) the Provincial Insolvenc) Act, 1920 s^e sec 29 See aho notes to r 10 below. 
Insolvency of the defendant joinder of Official Assignee ’ 


“ Insolvency "• — This rule does not app|^ to a ca«e where the adjudication baa been 
annulled In such » case, the dismissal for the non appearance of the plaintiff or the 
Official Assignee on the date fixed for the bearmg is under 0 0, r 0 (f) 

LltnU&tlon — ^Theie IS no bmitalion provided for the OCBnal Assignee to appear 
and apply for substitution Again, where the plaintiff s name is struck off and the Official 
Assignee is substituted for the insolvent pUmtiff, and the adjudication is thereafter 
annulled there is no limitation for the plaitilifi to appear and apply for the restoration 
of his name on the record (m) 

lusolvency of pauper applicant — In the case of a pauper who has applied 
for leave to sue as a pauper, the present rule can be applied only after leave to sue is 
granted but not before (n) 

Costs payable by plaintiff prior to his insolvency — Tlie general principle 
IS ‘‘that a person who comes in by representation, whether it be an assignee m bankruptcy 
or as an executor or admunstrator of an original plaintiff, where costs are due by the 
person whom he represents, the suit cannot be earned on except upon the costs of the 
original suit bein^ paid. ' It has accordmgly been held that where a plaintiff, who has 
been ordered to pay the costs of a proceeding m the suit, becomes bankrupt, and the 
suit is revived by his assignee, the Court wdl etay proceedings until inyment ol the coits 
which the plaintiff has been ordered to paj (o) The security required of the Official 
Assignee is for costs incurred prior to the insolvency (p) 

Costs of SQCCesSfUl defendant-— Where a suit 13 continued by the assignee 
in bankruptcy, and the defendant obtains judgment with costs, the defendant is entitled 
to be paid all his costs m full, and not merely the costs as from the date of insolvency 
with liberty to prove for the costs previously incurred (q) 


(/) Kn$en Gopal y £ut:bi< (t9_e} 63 Cal 841 


(«> Cootv //alAKviydsBU)!. K 8 I Q Caa 612 

(p) C ilom J{u>ma v J uiroUy .ibilulla (IS 6) 
28 Rom L. It 1074 87 I C 797 ( 26) 
A U 533 

(«) 
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Practice. — \s i*' liie ionn of the onicr uiwler tin* rule, »eo the undermentioned 
oa«e(r) 

Execution proceedings — ^Thii rule Jom notajipl^ to Iiroccodmjri m execution 
See r 12 below 

Cause of action arising after insolvency.—/!, an umiwhnrpoi in«ohent, 
eues B for brotcrape eame<l bj him eub^equent to hii adjudicntion B apphex for 
aecunU lorco«t«. If the Oflicid Assignee haa not mtenenwl, no order should bo made for 
socuritj for costa («) It max bo ob«er\cd that under the Preaidencj towns insohency 
Act, 1900, properts acquircsl b\ an insohcnt after adjuilication docs not seat m the 
Official AssiOTce until he intcrsenea and claims it on behalf of tho creilitors. In cases 
governed bj the Provincial Insohency Act, 1020, such proiiortj sests imme<lntel^ on 
the making of onler of adjudication. 

9, [Ss. 371, 372A.J (1) AMicre a suit abates or is 
dismissed under this Order, no fresh suit 
du^tsiL®* " sli.all be brought on tho same cause of 

action. 


(2) The plaintiff or the person claiming to be the legal 
representative of a deceased plaintiff or tlie assignee or the 
receiver in tho case of an insolvent plaintiff may apply for 
an order to sot aside tho abatement or dismissal , and ii it is 
proved that he was prevented by any sufficient cause from 
continuing tlie suit, tlio Court shall set aside tho abatement 
or dismissal upon such terms as to costs or otherwise as it 
thinks fit 


(3) The pronsions of section 5 of the Indian Limitation 
Act, 1877, shall apply to applications under sub-rule (2) 

Sab rule (1) No fresh suit ou tbe same cause of actiou.— Thu rule 

prohibits a fresh suit on tho same cause of action Aa to the meaniDg of “Cause of 
action,' see notes to 8 2i)sboie Cause of action ’ 


A, a member of a joint Hindu famil), sues B, for redemption of a mortgage of 
ancestral proper*) executed b) /I to B A then dies A’s heirs are not brought on 
the record, and the suit abates Subsequently A a son and grandsons institute another 
suit against D for redemption of tho same mortgage There is no indication that A’s 
suit was brought by him in a representative capacity, that is, as representing the joint 
family The second suit is not barred (f) 

There is no question of the survival of tho right to sue when a reversioner dies 
Therefore when a suit by a reversioner hasabated, a fresh suit on the same cause of 
action b) the next reversioner is not barred for tho right to sue has not devolveil upon 
him from the last reversioner (u) 


Sub role (2) Who may apply under this rule.— The following persons 
aPl’^ under sub r (2), namel), (1) the ptatnli^, where a suit has abated under 


(r) Lrthn) \ 'ihamUl (]S9.) IS Hum 404 


(•) 


\ tn$t ! rngal Slaho 
U (lUIO) lecal 1S6 48 


I in Flut Ha Co 
t. t~2 


(O t •’nekai%di 
.i4)< 33 < 
(«) Lackht 


aAf.p.iIfao (1916) 40 }5om 

leAAmen 1 yiin#* (1931) 12 lah "75 
131 I C 9S (3t)A b-Ta 
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0. 22) 1 ". 8 Insolvency of plftlntifT — Tins nJe lajs down the proce<luro to be followed 
when a plaintijf becomes insolrent The suit should not be di 3 mis»e<I for default of 
appearance for 0 9,r 8, cannot apply where there is known to bo no person m the 
position of tho plaintiff who has anj nght or datj to appear (j) 

The procedure laid down in this rule applies to appeals , see r 11 below Thus 
if a decree is passed in a suit by A against Rand R appeals from tho decree and pending 
the appeal R becomes insolvent and the Official Assignee does not gi\e security for costs 
the Court must under this rule dismiss the auit If the plaintiff respondent has filed 
cross objections Ihej could not be heard, the dismissal of the suit licing m effect an 
abatement of the appeal (1) 

Insolvency of defendant — As to the case of the insoliency of a dffendnnt in a 
presidencj town it is now providcrl by sec 18 of the Presidency towns Insolvency Act, 
1009, that where a defendant to a suit has boen adjudged an insolvent, the Court may, 
at an} time after the malong of the order of adjudication, stay any suit or other proceed 
ing pending against the insolvent before any Judge or Judges of the Court or in any other 
Court subject to the superintendence of the Court The same section also enacts that 
anj Court in which proceeding* are pending against a debtor may on proof that an order 
of adjudication has been made against him under (he Act, either stay the proceedings 
or allow them to continue on such terras as it may think just As to cases governed 
bj the Provincial Insolvency Act, 1920, see see 29 See also notes to r 10 below, 
“ Insolvenc} of the defendant joinder of Official Assignee ” 

'• Insolvency." — This rule does not appl} to a ease where the adjudication has been 
annulled In such a case, the dismissal for the non appearance of the plaintiff or the 
Official Assignee on the date fised for the hearing « under 0 0, r D (f) 

Limitation —There is no limitation provided for the Official Assignee to appear 
and apply lor substitut ion Again, where the pisintifi s name is struck o& and the Official 
Assignee is substituted for the insolvent plaintiff, and the adjudication is thereafter 
annulled, there is no limitation for the plaintiff to appear and apply for the restoration 
of his name on the record (m) 

Insolvency of pauper applicant --In the case of a pauper who has appbed 
for leave to sue as a pauper, the present rule can be applied only after leave to sue is 
granted, but not before {») 

Costs payable by plaintiff prior to His Insolvency —The general principle 
IS “ that a person who come* m by representation, whether it be an assignee in bankruptcy 
or as an executor or administrator of an original plaintiff, where costs are due by the 
person whom he represents, the suit cannot be earned on except upon the costs of the 
original suit bema paid ” It has accordingly been held that where a plaintiff, who has 
been ordered to pay the cost* of a proceeding in the suit, become* bankrupt, and the 
suit IS revived b} bis assignee, the Court will stay proceedings until payment of the costs 
vvbicli the plaintiff baa been ordered to pay {«») The secunty required of the Official 
Assignee is for costs incurred prior to the itisolvency (p) 


Costs of snccessfol defendant. — ^there a suit is continued by the assignee 
in bankruptcy, and the defendant obtains judgment with costs, the defendant is entitled 
to bo paid all his costs in full, and not merely the costs as from the date of insolvency 
with liberty to prove for the costs previously incurred (ij) 


(<) Kutcn Oopat v Sukhl (1924) U Ul 814 
OS I (. 781, { -7) A t- 78 
(M J/ut Chand V Ookhi/ A. Co Ut (1929) 
10 Uh 203, 110 1 1- 910 ( 28) A I. 596 


(fl) Cooks i/a«irov(186») L Jl 8 1 q C»» 612 
(b) Gilam lluisnn v / iaroHi/ AMutIa (1926) 
^ 2S Horn L K 1074, 87 I C 707 ( 26) 
A It 633 

<«) 
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Practice. As to llie form of tho oitlw nml»“r this rulp. sro the imJermcntionwl 

case (r) 

Execntlon proceedings —Thu rule does not ajii'I) to i'n>cco<lin}:i m CTetution 
See r 12 below 

Canse of action arising after insolvency.— i, an umiHclmrpeil msohmt, 
e\ic«* B for brokerape ramtsl bj htm »«b»e<j«tnt to his adjodwation It applies (or 
aecurili for costs. If the Ofilcnl Assignee has not intenencsl, no onler should bo made for 
secunty for costs («) It maj bo obsened that under the Presidency towns Insoliency 
Act, 1900, propertj acquireil b^ an insohrnt after Adjudication docs not icat m the 
Official Assignee until he intenenca and eUitna it on behalf of tlio cretlifors In cases 
pocemed bj the Proiincial Insolvency Act, 1020, such property vests imniodntely on 
the makmg of onler of adjudication 


9. [Ss. 371, 372A.J (1) AVIicrc a suit abates or is 
dismissed under tliis Order, no fresh suit 
(ic^oi sbatetncBt of bfouglit OH tlio samc cause of 

action. 


(2) The plamtif! or the person claiming to bo the legal 
representative of a deceased plaintiff or the assignee or the 
receiver in the case of an insolvent plaintiff may apply for 
an order to set aside the abatement or dismissal , and ii it is 
proved that ho was prevented by any sufficient cause from 
continuing the suit, the Court shall sot aside the abatement 
or dismissal upon such terms ns to costs or otherwise as it 
thinks fit 

(3) The provisions of section 5 of the Indian Limitation 
Act, 1877, shall apply to applications under sub*rule (2). 

Sab rule (I) No fresh soit on the same caase of action.— Tli» rule 

prohibits A fresh euit on the f'lme cause of action Ag to the mcaniog of " Cause of 
action,’’ eee notes to e 2l) above Cause of action 


A, a member of a joint Hindu family, euea B, for redemption of a mortgage of 
ancestral property executed by A to 21 A then dies A a heirs are not brought on 
the record, and the suit abates. Subsequently A's son and grandsons institute another 
suit against B for redemption of the same mortgage There is no indication that A’e 
suit was brought bj him m a representative capacity, that is, as representing the joint 
family The second suit is not barred ({) 

There is no question of the survival of the right to sue when a reversioner dies 
Therefore vvbcn a suit by a reversioner has abated, a fresh suit on the same cause of 
action by the next reversioner is not barred for the right to sue has not devolved upon 
him from the last reversioner (a) 


Snb role (2) Who may apply noder this rule.— The following persons 
mav apjilv under sub r (2}. namely, (I) <Ae platiihff. where a suit has akvted under 


to Lfihraj V (iBjy) IB Bom sui 

(i) Murtavy Ea,U fKjal Maha/in FTufUta Co 
Ld (1910) IB tal ISe 1 C CiJ 


to 

(•>) 


tOmehaK-lm v vAnwifroo (191C) 40 lV>m 
its 331 C --1 

Larhhman v (1031) 12 Lah. 275. 

131 I C os ( 31) A L. 70 
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D. 22, r, 9 ^ ^ (3) (t) , (2) the legal repreientatne of a deceated plaintiff, where a suit haa abated 
imder r 3 (2), (3) fAe assignee o/ on iKA>IeeR< plaintiff, where a suit is dismissed 
under r 8 (2) 


Limitation. — A d apphcatioD tinder this rule for an order to set aside an abatement 
must bo made mthm 60 days from the date of tho abatement [Limitation Act, 1908 
sch I art 77] Similarly an application for an order to set aside the disRiissal of a suit 
must be made within CO days from tho date of the order of dismissal [lb , Art 172] If 
no application is made within CO days, the Court has the power under s 5 of the Limitation 
Act to admit the application after the erpiry of that pmod if the applicant satisfies 
the Court that he had safficient cause for not maLing the application withui CO dajs 
See suh r (3) In an Oudh case a decree was passed against a defendant in ignorance 
of his death , but on application of his legal rcpresontatires, the decree vas treated as 
a nulhty, delay was excused, the reprosentalives impleaded, and the appeal heard rfe 
MOtO (w) 

Suh rule (2) • '* Sufficient cause.' — ^An application to brmg upon the record 
the legal representatiro of a deceased plaintiff must be made within 00 days from the 
date of the death of the deceased [Limitation Act, IDOSsch I, art 17C] An 
application to bring upon the record the legal representative of a deceased defendant must 
also be made within 00 da) s from the date of the death of the deceased [Ib « Art 177] 
If no application is made witbm the prescribed period, the suit abates in the case 
of a deceased plaiutiS under r 3 (2), and in the case of a deceased defendant under r 4 
(3) But the pUintiS or the person claiming to be the legal representative of a deceased 
plaintiff as the case may be, may apply under r 0(2) for an order to set aside the 
abatement The application to set aside the abatement must be made within CO days 
from the date of the abatement If no application is made withu CO days, the 
Court may under s 6 of the Limitation Act admit the apphcation if the applicant 
satisfies the Court that he had sufficient cause for not mainng the apphcation within 
60 days see sub r (3) 

An abatement ought not to be set aside as a matter of course or lightly The 
reason is that when a suit abates, the Setting aside of the abatement deprives the party 
in whose favour the abatement operates of a valuable right Under sub r (2), the 
appheant has to satisfy the Court that be was prevented by some sufficient cause from 
making the application to bring the legal representaUie of the deceased vpon the record 
withm 90 days from the date of the death of the deceased Under sub r (3), the 
appheant has to satisfy the Court that he bad sufficient cause for not making the appUca 
lion to set aside the abatement within CO days from the date of abatement (x) The two 
sub rules are distinct In dealing with an application under sub r (2), the Court has 
to decide whether theie was sufficient cause for not bringing the legal representative of 
the deceased upon the record within 00 days from the date of (he death of the deceased 
independently of sub rule (3) (y) 


Ignorance of the death of the deceased (a), or of the whereabouts of the legal 
representatives of the deceased (a), may be a sufficient cause for excusing the delay 


(v) 


no 118 p 369 33 TC 


7, yainat V 


(ut) iiAolu V ivAui r - i.ueK M. lUX 

I C 8« ( 27) A O 2.1 
(r) Sarat CAandra T JlaiAsr Steiu i. Lime Co 
(lfi22)49CaL 62, 67 1 C »t7 (22)A C 
335 

(y) Lachmx v iluhamnutd (10^) *t AH 6lO 
60 I C 903 

(t) DayaSinjKy B t<i Jm/ft ( 1916 ) PonJ Bee 


(«) ■ 
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deceased was unutr Uiu im; ivsiii >ii tii ii me (U’Uiunu.iitu utiu i ijie u|i]«.ui 

and challenging the val ditv of the entire decree, it was held that it a Bufficicnt 
cause for excusing the deh^ in making the application to bring him on the record in 
place of the deceased (6) 

Sot) rule (3) — See notes above, "Sub tide (2) Sufficient Cause." 

Substltotloo without setting aside abatement —The Potna High Court has 


Minor and abatement — tPhen an apphcalion on behalf of a mmor to be 
brought on the record in place of his deceas^ father nho was the plamtiS m the suit 


Remand —When the High Court m second appeal declares the first appeal to 
have abated it has no power to set aside the abatement but should remand the case 
to the lower Appellate Court for disposal under this rule (/) 

Cause of action In revived suit — Where an abatement u set aside under this 
rule, the suit is renred Xo fresh cause of action can be imported into the revived 
suit for the proceedmgs in the rented suit are a contmuation of the proceedings m the 
onginal suit {g] 

Appeal — An appeal lies under 
abatement or disnLseal of a suit , 0 
an Older ielltng <utde an abatement 
the abatement is passed without 

IS appealable or at least ojien to revtsion (h) An order refusmg to set aside an abate 
ment of a suit, if not appealed against Is final and afionls a new starting point for 
limitation under art 1S2 (2) of the Lunitation Act (•) 

Letters Fstent appeul — The High Court of Allahabad has held that an 
^ ng with ck 16 of 

igle judge of the 
cision proceeds 


ivouiu ue biiau^e u lueie was jieiuiiaiuu cu appeal, as luiuouuieujy mere was Irom the 
lower Appellate Court to the High Court that there should not aLo be th** right of ajipeal, 
not mereh in a suit but when the question arose in a Court of appeal (j) 


(al) 

(» 

(e) 

(■n 


CAunniXair AmutCiand (193a) 14 Lab 
^ 5J3 112 I C &4» ( S3) A L 556 


(<) 


(/) AmanaHjjif ZIms* (192o) 27 Bom LE 01 
8610 SI (25)AB 2J0 


(0 ■ 
(i) 
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THE FIRST SCHEDULE 


0. 22i The High Court of Caletifti has held that an order stllin;^ aside the ah'^fement of 

r. 9, 10 a suit 13 a ‘judgment’ within the meaning of cl 15 of the Letters Patent, and is appeal 
able as such, the reason given being that when a suit has abated, the setting aside of the 
abatement depriies the part\ m whose favour the abatement operates of a valuable 
nght (1) 

10. [S. 372.] (1) In other cases of an assignment 
, creation or devolution of any interest 
ordoTiTsun dunng the pendency of a suit, the suit mav, 

by leave of the Court, be continued by or 
against the person to or upon whom such interest has come 
or de\ol\ed 


(2) The attachment of a decree pending an appeal there- 
from shall be deemed to be an interest entitling the person 
who procured such attachment to tlie benefit of sub rule (1) 

AlteratlOQS In tne nile — (l) The words “ either m addition to or in substitution 
for the person from whom it has passed which occurred in see 372 of the Code of 1882 
alter the words " interest has come or devolved," have been omitted It would seem 
to follow from some of the observations of their Lordships of the Pnvj Council in the 
undermentioned case (1) that the effect of the omission of those words is that a transferee 
pendenU lile cannot under this Code bo addtd as a partj, but that he be fubsli/uled 
for his transferor It is not clear whether their Lordships intended to go that length 
If they did, a difficulty would arise in every case where a mortgagee pendtnfe hie applied 
to be joined as a party 

(2) Sub rule (2) is new See notes below under the heading ‘ Sub rule {-) ' 

Other cases of assignment, creation of devolntlon of Interest —It will 

be observed that the preceding rules deal with certain specified cases of assignment 
creation and devolution of interest Rule 8 deals mth the case of assignment on the 
insolvency of a plaintiff rule 7 with the ca«o of creation of an interest la a husband on 
marriage, and rules 2, 3 and 4 with the ca«e of devolution of interest on the death of 
a party to a suit The present rule provides for cases of assignment, creation and 
devolution of interest other lhan those mentioned above (m) See notes below ‘ Bevolu 
tion of interest ’ 


Asslgoment of Interest — ^This includes a sale, or a mortgage (n), or a lease (o) 
of the property in suit, also an assignment of a mortgage (p) 


Devolution of Interest . representative suits —Rules 2, 3 and 4 relate to eases 

of devolution of interest on the death of a plaintiff or a defendant These rules, however, 
do not apply where a suit is brought by or against a person in his representative character 
eg, by or against the head of a mutt or the manager of a temple as surh In such a 
case the present rule applies so that if the head of the mutt or manager of the temple 
dies, his successor may bo substituted in his place But the rule is not confined to 


a-3 ( 22) A Pt 
301 

(m) J?/ iNviN Pa* V NHlanfa <1901) » CW^ 
171 l"J Al\ Bahalarx /ayfuMa* (lO’T 
1 J All 310 100 It 288 ( -I) A A - - 
•' > 6 irai/< 1 1 y I nnuidtu i <19 -) 


8-2 6? I C B42 ( 23) A U 237 o\rrniI«J 
on nnothtr point t>\ I er n al y Pervmal 
{19-8) 61 slid -01 112 It 716 (-6) 
AJI Oil 

(a) TtyooiBra la amnrthx \ Ba/aliajAaay a 
*1«>3J 58Jlad 16J 113 It S'S (33) 

(o) Pan 1 unar Lal\ Pafa 3/uIiiii-I5a/t(I016) 
1 1 nt I«J 5J0 381 1 237 

Ip) Harleod v Au.an <1900) SO iwm 250 
26 .68 
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cJp\-oJiitinn of intcrt-‘t U tieitli It ftl«o »PI Ii« if Ih? of tlio mutt or man-\per of Q 
tlie tomple Hm oflioc or n remoxwl from (7) In aiirh a C 8«e aNo tho 

m(rr«'*or to the hea<l of the mutt (r>ortotlioinjnif,crof the tomplofr) m») 1>c eulMtitutt^l 
as a iwrt\ un<ler tins nilo Hiit if the »Mecc««>r does not Appli to he sul^tiluted as n 
l>arti the onjical phintifl mas continue the siiit, ni d Jus successor will lx* Imund bs the 
rc'ult of the litigation (0 W'here dunns the pen«lencs of a suit hroiicht bj the manager 
of an encumberol c«ts1c the estate was relea«e«l from management ami restored to tho 
owner* it was held that the owners eoul I appla un !er this rule to be made plaintiffs in 
place of the manager (m) 

Interest —The wonl interest in thus fide means interest m tho properta , tho 
subject matter of tbo suit (t) 

Htuslrations 

1 A sues B lot recovery of iiosaession of eertain property Pemline the suit, A 
sells bis interest in the i>roi>ert\ to C C ma^ *Ppl> under this rule to have his name 
substituted as plaintiff in <4 s place. 

2 vl sues the firm of /? C to recover Its 6000 Pending the suit tho firm of fl C 
transfers all its assets and liabilities to the firm of A 1 Thereupon A applies to the 
Court under tbu rule to haae the firm of A ) joined as a partj defendant The firm 
of A } should not be joined as a partj for the Assignment caaoot be said in »n^ sense 
to be an assignment of the defendimt s interest in the iobjtcl malttr of {ht smf Ilanth 
Chandra r Chandport Co, Lid (t!)03J 30 Cab 9CI [Here the subject matter of the 
suit H the amount claimed by A, namelj. Rs 6000] 

lasolveney of defendant Joinder of Official Assignee— This section applies 
to the devolution of interest bj reason of an order of adjudication (le) See 31ujla a Law 
of Insolvencs in Rntish India p •fS6«tse7 

(a) 4 sues B for recoierv of possession of certain immovable property Tno 
defence is that B is the full owner of the projiertj Pending the suit, B is adjudged 
insoUent and his estate rests 10 the Official Assignee The Official Assignee is entitled 
to be substituted as a parti defendant under this rule. The reason is that the order of 
adjudication operates as a statutory transfer of <be interest of the insolvent in the subject 
matter of the suit to the Official Assignee see i’oaifAareftc v Bhaskyam (1902) 26 ^lad 
400 , Subbayar Brof v f I\ Vununromi Aiyur foiM (1927) 50 Mad 161, 98 I C 
510 (26) A M 1133 

(b) If the Official Assignee refuses to defend a suit relating to the msohents 

property the insolvent is not entitled to defend the suit indeiiendently of the Official 
Assignee Tnhhoiamlai \ (1914) 39 Bom 6C8 23 I C 60G see also i^urendra 

Aa/A V TAn/iura (1927) 32 CM \ 3(M 109 I C 282, ( 28) A C 215. As to the old 
law on the subject see the undermentioned case (x) 

(c) A mortgages his property to ff B sues A lor a sale of the mortgaged property. 
Pending the suit A is adjudged insolvent The Official Assignee or Receiver is a 
neces«arj jiarty to the suit hala Ckand y Jayyannalh (1927) 54 I A 190, 54 CaL 595, 

101 I C 442 ( 27) A PC lOS 

(d) A sues B to reeoier a debt or damages for breach of contract Pending tho 
suit li is adjudged msoUent and his property vests in the Official Assignee Here them 
is a mere monei claim agnast the insolvent and no vestmg in the Official Asjsignee of 

{*) ■ ■ (M) S9«rsJrav 5 n>m<ini ( 1001) CaL 171 

(r) . 31aflto>l \ Kutaii (11KI6) 30 I<om gJO 

■ ■ ■ ■ • (r) ilaruh Charuir^ t C^andport Co Ltd 

(») • ' . ■ (1903) SO taL 0«1 

. («•> otAarrlu v UAdthyim (1902) S5 Mad 

(0 • tOS 413 

I (xi /Tom ■'•r;(lg»<)| Him IICA !L>I 
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0. 22, r. 10 ‘ ” - *‘- 

Offic 


suit ■ 

259, Pumthatelu t Bhathyam (1902) 25 Mad 400, 421, Sulbayar Bros v J K 
J/unniMwami ^ijiar and Som (1927) 60 Mad 161, 98 I C 516 (’26) A M 1133 See 
notes above, “ Interest ” 

Annolnient Ol order of adjudication tore a suit W brought by the Official 
Assignee, and the order of ad)ndication is annulled pending the suit, the insolvent is 
entitled to he substituted as plaintiff nnder this rule (y) 

" DOrlng the pendCDCy of a suit’ — These words mean “before a final 
decree or order has been passed or made in the suit ” [see the marginal note to the rule) 
Hence the provisions of this rule apply if the assignment, creation or devolution of 
interest takes place before a ^Rdf decree or order u passed or made in the suit There 
IS no power to make an order after the final decree has been passed (r) lu the case of 
an appeal, the provisions of this rule apply if the assignment, etc , takes place before a 
final decree or order is passed or made in the appeal [see r 11 below] Though a suit 
may he compromised and the terms of the compromise filed in Court, the suit wdl be 
deemed to be pending until a decree is passed m terms of the compromise Until the 
decree is passed, a transferee ptndente lite is entitled to apply under this rule to be 
Joined as a party (a) If be is joined as a party he is entitled to object to a decree bemg 
passed in terms of the compromise arrived at between his transferor and the opposite 
party (6) But if be is not joined as a party he is bound by the decree passed on the 
oompromise (e) 


lllu$lralion» 


1 A decree is passed in a suit respecting a will that a scheme should be settled 
Before the scheme is settled and a final order is made, the interest of one of the parties 
to the suit passes by devolntion to A B A B may be brought on the record under this 
rule Ooeool Chunder v Admtmstralor General (1880) 6 Cal 726 

2 The devolution of the interest of a party to a suit after an order has been made 
directing the Commissioner to take accounts, but before the passing of the final decree 
IS within this rule Beshub Boy v Krx$hto MtUtr (1903) 30 Cal 600 

3 The assignment of the interest of a mortgagee in a suit for sale of the mortgaged 
property after a preliminary decree for sale, bnt before the passing of the final decree 
is'ivithin this rule CAunnt Lai v Abdul Ah Khan (1001) 23 All 331 

4 In a suit by A against B to recover certain immovable property a decree is 

parsed for A. B appeals from the decree Pcniiny the appeal, A sells the property 
to'O C may be made a party to the appeal under this rule Bajaram Bhagval v J i6a» 
(1885) 0 Bom 151 , PandiJ Gocttl CAand v (1806) 18 All 285 

5 A sues B to recover Rs 6,000 and a decree is passed for him B appeals from 
the decree Fending the appeal, A assigns the decree to C C may be made a party 
to the appeal under this rule Durga Prasad, the matter of (1900) 23 All 231 

6 A sues B for redemption of a mortgage A preliminary decree for redemption 
IS passed, and a time is fixed witbin which the mortgage money is to be paid by A into 
Court The money is not paid by A within the time fixed by the Court nor is any 
application made by B under O 34, r 8 (4) for a decree for sale A then sells the 
mortgaged property to C This amounts to an assignment pending the suit so as to 


(v) /rniiSnfanT \ C J/ac/«><l(|003)32Itoin 
Sit iSi 

(t) 3lrt il A Cunnlnahatit SIrear v Frtd 
(1030) S7 Lsl 11*3 X30IC 007 
{ 31) AC 51 

ia> AttinJaironiUoe^^STCVtK 


7SS eulC 538 ( 21) AC 18S 
(5) Vsercraittiara v Subla (1920) IS Bfsd S7, 
63 I U 128 

{<) Emappa v bAiirntMowda (1028) 62 Bom 
208 108 I V n t 2S) A B 65 
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entitle C to bo brouglit on the reeorJ as a part} untler this rule ^lul amn\<id r Jarao 
(1915) 37 All 220, 27 I C 771 

7 A sues D for powwion ol certain land and mesne profits Pcntlinj; the suit B 
lets the lands to C and deliiers lws»es*ion to Inm A decree is then passed for A for 
possession and me«ne profits After the decree G at Da request deliiers pos.session of 
the land to A A then applies in execution proceedings to join C ns a party to tho suit 
so as to comjiel C to account for profits trhich he hsd receised from the land C should 
not be joined as a partr, for it cannot be said that B s /i<i6>fdy for mesne profits has 
‘ derohtd upon C mthin themeamnR of this rule Jtantndra r RamLal (1922) 49 I A 
220 1 Pat 581,6SIC 973 (22) A PC 301 

8 A mortgagee rrho brings to sale and purchases the share of a party during the 
pendencT of a suit for partition may be made a party Under this rule Jadunalhv 2Iuran 
(1931) 33 C M N 29G, 134 1 C 307, { 31) A C 594 

Application under this rale when to be made — ^This rule only governs an 
application to continue a suit An application by a transferee of the interest of a party 
made ajur ike termination of a suit is not mtbin this rule (d) But vhere an appeal is 
preferred from the decree, an application under this rule can bo made to the appellate 
Giurt crea though the devolution of interest occurred uhen the case was pending m the 
trial Court («) 

JUustraOon 

A sues B to establish his right to eertain property Pending the suit B mortgages 
the property to C A decree is then passed in favour of A B does not appeal from the 
decree 0, being desirous of appealing from the decree applies to be made a party to 
the suit The suit having terminated C sliould not be joined as a party to the suit He 
may houever appeal from the decree under sec 146 as a person claiming under B 
within the meaning of that section ^deramosuamt v ZoiUAmt (1018) 41 Mad £10 48 
IC 640 

Coart’s power to grant leave is discretionary —An applicant under this rule 
is not entitled to leave to be joined as a party as a matter of right The Court has a 
discretion in the matter, and it may refuse leave on the ground of laches or delay (f) 
The Court refused leave after a lapse of 53 years to resurrect a suit in which the preli 
minary decree for partition had been made and several devolutions had occurred (jj) 
Again the Court refused leave to allow a parly who had been declared bankrupt in 
England to remain on the record either himself or by hts trustee (A) 

Sub rale 2 — A obtains a decree against B D appeals from the decree Pend%nQ 
the appeal C, who holds a decree against A, attaches the decree obtained by A agamst 
B C may be made a party under this rule See O 21, r 53 

No new salt — It is clear from the terms of this rule that when a party is brought 
on the record under this rule, there is as regards him no new suit at all He is brought 
on the record as a party to a suit that has already been instituted and that suit u 
continued by or agamst him His substitution as a party docs not initiate, as regards 
him a new proceeding (i) Sec notes below, baniitation ’ 

(iD fUaranuutoami v LotiAmi (1918) 41 Had 
510 4SIC 810 CoUnloror J/K^^ani<i<r>ir 
T iTwioiM linum (1899) 18 AIL 8S 
5nniMM V Pnibira (19 5) 19 Jla<l LJ 
*01, 91 I C 8» ( .6) A >1 Sil faprtlea- 
tIoD atter deerm by mortas'^ to bs 
Joined as a psrty to secure amouDtlD 
Court In psrt rarment) 

(«) AdieniT Jvo(. (19‘*'') 27 CW^ no 
•SIC 2SS ( 21) At 00 


(j) SloUltu V KUHjabiiaree (1933) 60 Ca) 01 
117 1C ro ( 33) A C 696. 

(*) J^KCB Ttdor v Bhombendra (1030) Si 
^T.^ 53 1S5 I C 851 ( 30) A C 338 
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0.22, Trial Conrt can bring assignee on record pending appeal —The Court of 

r. 10, 11 first instance has jurisdiction to bnng on record the assignee of a party to the suit, 
though there may be an appeal pending in the appellate Court from an uiterlocntory 
order made by the Court of first instance (j) 

Execution proceedings. — ^The vorda *• during the pendency of the smt ” and the 
marginal note «eem to exclude the application of the rule to execution proceedings 
On the other hand it has been suggested though not decided that as this rule is not 
referred to in r 12 it becomes applicable to execution proceedings on the pnnciple of 
exclusion (1) In a later case (!) the Calcutta High Court said that the question of 
the applicability of the rule to execution proceedings has not jet been autbontatively 
decided But in the undemoted case (m) it aas assumed that r 10 applied to cxecu 
tion proceedings The decree xras against the managing committee of a school 
in their represcntatiie capacity and eras enforcible against the assets of the school 
Three members of the managing committee went out of office after the decree and the 
Court said that xvas a devolution of interest within O 22, r 10 

Transfer of decree — This rule does not applj to transfers of decrees O 21, 
r 10, applies to such transfers (n) 

Doctrine of 11a pendena — In this connection may bo noted the provisions of 
sec 62 of tbs TraMtee ol Peoperty Act, 1882, which tuns as follows “ During the 
pendency of any suit or proceeding which is not collusive and m which any right 

to immoiaWe property is directly and specifically in question the property cannot bo 
transferred or otherwise dealt with by any party to the soil or proceeding so »s to affect 
the rights of any other party thereto under any decree or order which maj be made 
' therein, except under the authonty ol the Court and on such terms as it may impose ” 
Limitation — ^The right to apply under this rule accrues from day to day, and 18 
not therefore barred by lapse of time An application therefore to be added or 
substituted as a party under this rule may be made at any time (o) 

Appeal — Under the Coflo of 1832 an appeal was allowed from an order jiiinff leave 


appealable though on the facts the order should not have been passed under this rule (r) 
Letters Patent Appeal. — An onler re/winy leave to be jomed as a party is 
a “judgment” within the meaning of cl 15 of the Letters Patent, and is appealable 
as such (s) 


11, [S. 582, 1st par«,] In the application of this Order 
to appeals, so far as may be, tlie word 
ol o«ici to “plaintiff” shall be held to include an 
api>ellant, the word “ defendant ” a 
respondent, and the word “ suit ” an appeal _ 


(il 

(t) 

(0 

(mj 

(n) 



(19U) 


hu 


^hrikh Jan (1002) 21 all 
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HeithCT SUR liOt appeal — fc\pl»catwn«nUc 21A of tlic Fuixjivli Alwtva ( 

tion \ct H ncitlipr a suit nnr fti\ *ppeO «n«l cannot aImIo O 2J doe^ not appU (f) yj 

12. [iVcfc] Nothing m rules 3, 4 and 8 shall apply 
irriio.iio. o,a,r i» *« proceedings m execution of a decree 
rToprtuiinc* Qj. ordor 

ExeCQllon proceedings — RuIm 3 ami 4 relate to the death of a Rxrtj jx^nding a 
ml or appeal Htilo 8 relates to tho inoo/ren^y of a phintid iKnding a suit, and tlio 
insoltcncx of an apirellant jwndiriR an appeat Tlie present rule proaides that nothing 
in rules 3, 4 and 8 shall applj to proecedings in cxecnlinn of a decree It acts at rest 
the conflict on the question whether the provisions relating to the abatement of suits 
and Appeals applv to prooectlmgs in execution The Madras High Court has held that 
this rule doex not apph to the procedure for bringing on rocortl the legal representatno 
of a deceased partj m an execution proceeding, but mere1> enacts that the penalty of 
abatement shall not attach to execution proceedings (u) The rule is therefore for the 
benefit of the decree holder, for his heira need not take 8te]>s for substitution under 
rule 3 but maj appl^ imraediatelj or at any time while the proceeding is pending, to 
cany on the proceeding, or he may file a ftesh execution application (i) See note 
Transfer pending CTecution ' under 0 21, r J6, atp 720 
/ffnsfrafions 

(1) A sues D and obtains a decree against him d then applies for execution of 
hu decree against D B dies during the i>endency of the execution proceedings. The 
application cannot abate under rule 4 A may apply at any time while the proceeding 
18 pending undersec 60 and 0 22, r 12 tocontinue the execution procee<ling Puruthattam 
T Rajbax (1010) 34 Bom 142 4 I C 830, I enkalntaithmarnmn \ Stah^iri (1031) CO 
Mad L J 628 131 I C CIO ( 31) A M 303 

(2) A sues B and obtains a decree against him A applies for execution of his 
decree against B but dies dunng the pendency of the execution proceeding Rule 3 
provides that the application does not abato but it does not prevent A s legal representa 
tive from being made a party No order for substitution is necessary The legal repre 
sentative may apply and be brought on the record to carry on the proceeding renta 
lachnlam a Ilama^uamt (1032) 65 Mad 352. 135 I C 661, ( 32) A M 73 F B , Alhoy 
V 5uremfro(192G)3<J C W N 735,96 1 C 378,(26)AC 957, ■tnnacAari/a v Noroyaa 
(1933) 57 Rom GIC 145 I C 773 ( 33) A B 358 Accoidmg to the Allahabad and Oudh 
Courts the legal representative may apply to eontmue the proceedings, but his application 
must beunder rule ICof O 21 and in the tabuIarforiQ of r 11 UaxjnalhT Ram Bhaw 
(1927)49 All 509 1041 C 110 (27)A A 1C5, l/irsa J/oAontmui v Sujjad ilxrui (1928) 
3Iuck 120,103 1 C C1],(28)A O 30 

Appeal In execatlon proceedings— Can It abate s— There is a conflict of 
decision as to whether rule 12 applies to appeals in execution proceedings The Patna 
and Lahore High Courts hate held that rule 12 has the effect of excluding appeals in 
execution proceedings from rules 3, 4 and 8 and that there can be no abatement of such 
an appeal (tc) On the other ham! the Madras High Court has held that an appeal against 
an onlenn execution is not a proceeding in execution of a decree and that such an appeal 


(I) Siwlorv «/ * 
lah "06 12 

(u) r^italdcAn/am \ ilanuMiramt (193^) SS 
MM S52 ISA I C SSI ( 3 ) A M 73 
i n o^errol msPalsn <ippav Ten ammat 


Slvl L J 6. 


i) irendranath (1930) 57 Csl 
C 57- ( 30) K C «U r»ii 
nnia > (I93l) 00 

t 610 { 31) A Jt 

(w) llaltm Syeil Uahomtd v Fateh rahadar 
(1911) 9 r»t 37' 122 I C lis 120) 
A 1 56i I il (Du J , dl»sfDtlDe) 

J/otAan V Sharfa (19-3) 5 Lah L. J 
163 -II C 5-7.(23)A L. 5M 
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0.22, r.l2 can abate as rule 12 does not apply (x) The Allahabad High Court has also held that 
rules 3, 4 and 8 do apply to execution appeals and that a receiver appointed in the insol 
vency of an appellant judgment debtor can be called upon to furnish security under 
rule 8 and that if he fails to furnish such secunty the appeal may be dismissed (y) 

Mesns profits. — A obtains a decree against B for possession and mesne profits 
Raiies pending the inquiry into mesne profits Under the Code of 1882 an inquiry as to 
mesne profits ^as a proceeding to execution, and hence there could be no abatement of the 
proceedmg under that Code (s) Otherwise the suit as agamst B with regard to the 
ascertainment of mesne profits will abate (a) Under the present Code an inquiry as 
to mesne profits is an inquiry pendtR^ the suit ; hence r 4 apphes and B’s legal repre 
sentative should be brought on the record See notes to O. 20, r. 12, “ Inquiry as to 
mesne profits no longer a proceeding in execution.” 

Death of party after preliminary and before final decree.— See note 
to r 3 above, and notes to r 4 


0. 23, 


ORDER XXIII. 


Withdratval and Adjustment of Suits. 

1 1. [S. 73,] (1) At atty time after the institution of a 

suit tho plaintiff may, as against all or any 
4b4n4^«as of' iSift of of the defendants, withdraw his suit or 
* “ abandon part of his claim. 

(2) "Where the Court is satisfied — 

(a) that a suit must fail by reason of some formal 
defect, or 

(b) that there are other suflBcient grounds for allow- 
ing the plaintiff to institute a fresh suit for 
the subject-matter of a suit or part of a claim, 

it may, on such terms as it thinks fit, grant the plaintiff 
permission to withdraw from such suit or abandon such part 
of a claim with hberty to institute a fresh suit in respect of 
the subject-matter of such suit or such part of a claim. 

(3) Where the plaintiff withdra^vs from a suit, or aban- 
dons part of a claim, without the permission referred to in 
sub-rule (2), he shall be liable for such costs as the Court may 
award and shall be precluded from instituting any fresh suit 
in respect of such subject-matter or such part of the claim. 


(I) 

(v) 


(*) 

(«) 


KtiarTMth'v .inanl /ViriMd (1925) 52 I A 
188, 4 r»t 607, 88 I C. 432, ( 25) A. PC 
117 

Jannkinath v hiwdbaran (1930) S7 CbI 
148, 12> L C 817,( 30) A 0 422 
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(4) Nothing m tins rule sliall be deemed to authonzo C 
tlic Court to permit one of so\orftl plaintiffs to withdraw 
without the consent of the others 

This role applies to appeals.— Thu mlo appliM to nppcnli sco 8 107 
llcn« Rn Rppclhto Court maj allow an appeal to bo withdrawn (6), and tho High Court 
may allow a twond appeal to be withdrawn <c) See 0 41, r 22 (4) and notes thereto 


Sub rule (1) Withdrawal “ of ” Suit. 

Distinction between sab*rale (1) and snb rule (2) — S«b rule (l) u new 

It docs not create anj new right It merely afitrma the right of a plaintiff to withdraw 
a suit m whole or in part against all or any of tho defendants, and u added here to mate 
the rule a complete enunciation of the law relating to the withdrawal of and from suits. 
Sub r (1) contemplates a withdrawal of the suit, sub r (2) a withdrawal from the 
suit If a parti desires to withdraw /mm the suit with liberty to institute a fresh 
suit he must apply to tho Court under eub r (2) to permit him so to withdraw If 
be does not desire to hare the liberty, then he can withdraw the suit of hu own motion 
under sub r (1) and no order of the Court uneccssary (d) But he cannot withdrawn 
suit resemng to himself a right to bring a fresh suit (<) 


Withdrawal " Of " suit by plalntlfl-— UTiere a suit u one for partihcn, end 
pending tbesuit the parties come toa comproniso, the plaintiff is not at Lberty to with 
draw the suit under sub rule (1), and the defendants are entitled to a decree in terms 
of the compromise under 0 23, r 3 (/) If after a preliminary decree for taking accounts 
the plaintiff wuhes to withdraw the suit and the defendant wuhes to contmue, the pro 
per course u to tran«po<e the plaintiff as defendant, and the defendant as plaintiff (9). 


Withdrawal of suit by plaintiff appellant.— The plaintiff brought a suit 
for jyijrlilion against eoecral defendants and came to a compromise with some of the 
defendants making a concession in their fatour and a decree was passed m the suit 
based m part on the compromise and as to the rest m invitum The plaintiff appealed and 
while the appeal was ponding withdrew the suit But the Court held that it was not 
open to the plaintiff who had made a concession afterwards to annul it by withdrawing 
from the suit of his own free will and without permission of the Court If the plamtiff 
withdraws in such a case, the proper course is for the appellate Court to dismiss tho 
appeal, and the decree of the first Court will then stand as a subsistmg decree {A] But 
when a plaintiff appellant was allowed to withdraw his suit and appeal and so depnTe 
the defendant of a judgment in his foTour, the High Court tliough not approving of the 
order refused to interfere in revision (1) 

Withdrawal “ of suit by plaintiff respondent —There « no provision of 
law allowing plaintiff respondent in an appeal to withdraw as of right his suit as against 
the appellant It is discretionary With the appelUte Court to allow such a withdrawal, 
and the appellate Court a ill not allow such a withdrawal if tho result will be to prejudice 
the apj^ellant and other respondents who have not appealed A sues B and C The 
cliim agimst Bis to establish his nght to a channel and against C to prevent interference 
by him in the use of tho channel A decree is passed against both the defendants C does 


ft) 

(e) 

(i) 


Panda V (1S«3) 7 Bom *87 


W 


(/) mioruni ^ P^me/uinJra (192-) 49 Bota 
6 *“ 891 C 991 < 25) A B 425 
(rt DfbiChanJy I arbhu Lai (I9S6) 24 All 
.. (2«)A A 582 

l4J SUyaibamata, V Oa«,X Q905) 29 Bom 
. ” P-ajenJra (19^9) 

a’C 237^^ -19 do I C 432. ( 29) 
to Sahrftjan V Copal (1950) Si C W V 
.6^ 127 I C 71 ( 30) A. C 424 
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O. 23, r. 1 not H D I„» , .1 ^ 

in the 
clrair t • 

that he may be alloiieil to itithclrau the suit as against B jD opposes the application 
on the ground that if the decree against C were allowed to stand, he would ho consider 
ably prejudiced IleM. upon the abose facts tliat A. the plaintiff respondent, should 
not be allowed to withdraw the suit as against B, the defendant appellant, and the 
proper course is to hear the appeal on the ments (j) 

Withdrawal by decree holder “of” application fot execatlon —Though a 

decree holder who has applied for execution of hu decree mai not be entitled, by iirtue 
of the provisions of 0 23, r 4, to “withdraw ” his application under sub r (1) of 
this rule, he is entitled, if he does not wish to proceed to appiv to the Court that the 
application be dismissed (1) 

Withdrawal “ of ” application for withdrawal of suit. — M here an application 
for withdrawal of a suit baa not been finally disposed of, it is open to the Cburt, in 
a proper case, to allow the plaintiff to withdraw the application for withdrawal of the 
amt and to proceed with the trial (f) 


Sub rules (2) and (3) Withdrawal “ from ’ Suit. 


Scope of sub rule (2) —Sub r (2) allows the Court in the cases specified therein 
to grant the plaintiff permission to withdraw /rom a suit with liberty to institute a fresh 
suit, m which case the bar against the fresh suit which w otherwise imposed on a 
plaintiff who abandons his first suit is removed (m) 

" Fortnal defect ” — Sub r (2) provides that where the Court is satisfied that a 
suit must fail by reason of “some formal defect, or that there are “other sufficient 
grounds “ for allowing the plaintiff to institute a fresh suit for the same subject mstter 
aatheCourttnay,onsuch termsas it thinks fit, grant the plaintiff permission to withdraw 
from such suit mth liberty to institute a fresh suit in respect of the subject matter of 
Such suit A misjoinder of parties or of causes of action is a formal defect witbm the 
meaning of this rule (a) Similarly an erroneous valuation of the subject matter of a 
amt IS a formal defect, and leave may be granted to the plaintiff to withdraw from the suit 
With liberty to bring a fresh suit (o) But leave ehould not be granted where the suit is 
deliberately undervalued to save Court fees and to bring it in a Court of a low^r grade (p) 
Leaie to withdraw may also be granted where a matenal document is not properly 
stamped (g), or registered (r), for these are in the nature of formal defects \\ here a 
plaintiff institutes two suits for rent, and then applies for leave to withdraw the suits 
With liberty to file a fresh suit consolidating the two claims to avoid the danger of the 
second suit being held barred under the provisions of 0 2, i 2, tbe case is one of a formal 
defect, and leave may be granted under eub r (2) («) The institution of a suit m a 
Court which has no jurisdiction to entertain the suit is a formal defect, or at least a 
defect analogous to a formal defect so as to bring the case under sub r (2) (b) In such 


Ml J)/iitrmaroi<t ' PrlAu (1023) 46 Nad 
” 811 7* I C 4 ( 34) A M 7» 
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(m) Fafelt SinaA v Jv/aniurfi BolAti fiafA 
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ft h<i»c»T'r, iIk* Court »li >ul 1 rot »ct nnilor thu nilo, loit rrtiirn llir phint «n<lor 0. 
O 7, r 10 to tlio 1‘NintifF to lie prcvntM to Ihr pr«ij><*r Court (I) Itiit O 7 r 10, <l>cs 
not ftppiT to CliArtprr<l llijh Courti* In c««o, thfirforr, of a Clnrtrml High Court, 
the Court niav it wvm«. act urulcr tlu< rule 

••Other sufficient gronnds ” — P»c ‘>7of theCodc of is'io ran an — 

• If the plaintilf at am time l>efnre final jmiptnent sati*fi the Court that there 
arc fuffiriffH yronri'f* for iiermittinj; him to withdraw from the auit, with hberti to 
brine a frc«h suit for the same matter it shall Ite competent to the Court to grant such 
permission on such terms as to costs or otherwise as it ina\ ileein proper ” 

It IS to be noted that sec 97 of the Cide of IR'id did not contain the words “ some 
firraal defect’ which occur in the present G>de In llo/^oas Co^/eefor o/ JfajsAnXi/e (ii) 
the plaintiff sued the ilefendant to set a»ide an auction sale of a pittnee Taluk for arrears 
of rent A prehmmari issue was framed whether the plaintiiT was in a position to sue 
A commission was issued for the examination of witnesses, but it was returned unexecuted 
as the witnesses had not lieen presented for examination Upon this the Court finding 
no excuse for the plaintiffs neglect dismissed the suit for want of esidence, but with a 
reservation that the order made was not to bo a bar to the plaintiff from proceeding as if 
the action had not been brought The plaintiff then brought a fresh suit m respect of 
the same cause of action The High Court of Bengal held that the second suit was barred 
as resjvdico/a under 8 2 of the Code of 1859 Thisdecuion was affirmed on appeal b> 
the Pnvj Council In the course of the judgment their LorJships of the Prirj Council, 
referring apparentlj to sec 97 of the Code of 1859, said as folloirs — 

•'There is a proceeding in those Courts (Courts of India) called a non suit, which 
operates as a dismissal of the suit without barnng the right of the part} to 
litigate the matter in a fresh suit, but that seems to be limited to cases of 
misjoinder either of parties or of the matters in contest in theauit , to cases in 
which a matirial document has been rejc'ted because it has not borne the 
proper stamp and to cases m which there has been an erroneous \aIuation 
of the subject of the suit In a|| those eases the suit fails 6y reason o/ tome 
poi/ilo/ form, but their Lorddups are aware of no case m which, upon an 
issue joined, and the part} has mg failed to produce the endence which he 
was ^iind to produce in support of that issue libert} has been giien to 
bim to bring a eeeond suit except in the particular instance that is non 
before them 


The passage cited abos e indicates their Lordships snew of the meaning of the w ords 
“ sufficient grounds in sec 97 of the Code of 1859 This decision was followed bj the 
High Court of Bengal in Madan Him \ /rrai((t), where it was held that a plaintiff cannot 
be permitted to withdraw with libertj to bnng a fresh suit after issues have been joined 
and he has failed to produce the evidence to support his claim Madan Bam a case was 
al«o a case under the Code of 1859 The words * bj reason of some formal defect ’ 
appeared for tbe first time in sec 373 of the Code of 1877 The decision in TI atson s case 
was also followed bj the High Court of Calcutta m AfSonfu Co , Lfef s Doorga Charan {u} 
a case under the present Code The question in that case was whether a plamtiff can 
be permitted to withdraw from the suit with liberts to bring a fresh suit after he has 
adduced ell his esidence and finds that the esidence is insufficient to establish his case 
It was contended for the plaintiff that the words other sufficient grounds were wide 
enough to entitle the Court to allow the plaintiff to withdraw from the suit under any 
creumftaneesthat migft be deemed tuffnei I by Mr ( o«rf but this contention was overruled. 


(0 Kannvtyrami \ 41 Mail 

01 "OS Irt I t 

(u) is 51 1 t !«■' 1*0 3 n.ni. 
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O, 23, r. 1 power to allo^v a plamtifl to withdraw from the suit 

after evidence h.»d been adduced, and the evidence was found to be insufficient to support 
his case In the course of his judgment ^looLerji, J , after referring to clauses (a) and (b) 
of sub rule (2) said ** The intention plainly is that a ground indicated in clause (b) 
must bo of the same nature os Me ground specilied in tldust (a) ” This decision has been 
followed by the same High Court in anb^eqaent eases (r) The High Courts of Patna jy), 
and Lahore (z) have followed the Calcutta decisions The Oudh Court also holds that 
other sufficient grounds must he ejHsdem generis with*a formal defect (a) The High 
Court of Bombay held in some cases that the Court should not allow a suit to he withdrawn 
after the parties were ready for trial ** if such leilhdraxeal might operate to prejudice of the 

defendant ” {b) But this view was dissented from m a later case m which the Cknirt 
followed the Calcutta decisions (c) In a recent ease the same High Court held that it is 
wrong to grant leave to withdraw a suit with liberty to file a fresh suit after the evidence 
19 concluded though the hearing mav be adjourned for final arguments (d) In AUaha 
bad (*) leave to withdraw has been granted where the plaintiff fads to give formal proof 
of a document which is essential for his success In Madras there is a conflict of opinion 
whether the words •* other sufficient grounds ** mean grounds analogous to a “ formal 
defect " as held in Calcutta or include grounds which may not he analogous to a “ formal 
defect ” In one case (/) the High Court held that the words “ other sufficient grounds ” 
must be ejxnfem genens with the words “some formal defect,’ and that the Court had no 
power tmder this rule to give leave to the plaintiff after a substantial portion of his evidence 
had been beard In a later case (?), however, Sadashiva Ayyar, J , said that the words 
*' other sufficient grounds ’’were not ejusdemgenens with the words “some formal defect" 


of Judges ate in favour ol the view that the mere inability of tbs plaintiff to prove his 
case u not a * sufficient ground ’’ within the meaning of thu rule for giving him leave to 
withdraw with liberty to institute a fresh suit 


The Calcutta High Court has held that the plaintiff should not be nllowed to with 
draw his suit w ith liberty to bring * fresh suit after the suit has been heard and decided 
on the merits (A} here a plaintiff sought to recover a sum of money upon certain 
allegations which wore found untrue by the first Court, and the first Court dismissed the 
suit, and on appeal the District Judge came to the same conclusion, but granted leave to 
the plaintiff to withdraw from the suit with liberty to institute a fresh suit, the High Court 
held that the order should not have been made and set it aside (i) 


' On SBCh terms as It thinks fit ” — tvhere lea\-e IS granted to a plaintiff 
to withdraw from a suit with liberty to institute a fresh suit the defendant is 


U) VatuJM ' 


i> (1910) 11 Cal 


(i) Uhar I»«« V Ul S 7 Lab X J 

ai) »0I L #32 (.»)A L 497 
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4 )3 10' 1 C 8S- ( SS) A O 49. 
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-.1 4l C 252,®aiKai*aolV SAUafia 
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.SI C 67 

iennHau-ajni v JayalAamJaitlSlS) 41 Mad 
“01 7U7 49 I C 20 j 
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onlinanh cntitlctl to the co^tsof theeuit (j) The Iliph Court of ''fadraa Ima hd 1 tint Q 
where leave granted to ft plaintiff to bring ft freah auit on paament of the defendant s 
co«ts on or Vffort a tpttxfed «nd he faila to do »o he is precluded from hnncing a 
Rccond suit and if such suit is brought, it should Lc dismLsaed (1) Tliat Court olvi 
held that if lease is grunted to bnng n fresh suit on jiaynirnt o/ Me dr/endanf « co<rs 
(without specif ving any date), the plaintiff la precluded from bringing a second suit unless 
the costs arc paid 6r/ore the institution of tho second suit The pajnnent of co"ts after 
thecloseof the tnalin the «ocondsuit»snotacomp!ianeosnth thecondition (f) But the 
same Court has held, that when it is absolutelj impossible for tho plaintiff to paj tho 
costs on or before the date fixed by the Court as where the exact amount of costs 
cannot bo ascertained m time, the Court has poner to extend the time (rn) 

The High Court of Calcutta has not taken the same strict view of the condition 
as to the payment of costs as the ^^adras High Court Thus in Abdul Azf v Ebrahim («), 
w-here leave was granted to the plaintiff to bring afresh suit on jxtyxnenl of the defendants 
costs it was held that though tho payment of costs was a condition precedent to the 
institution of a second suit non payment of costs before the institution of the second 
suit did not render the fresh suit bad nh tnitio, and further, that payment of costs before 
the fnal of the fresh suit cured the irregularity la Shttal r Gaya (o) Sir Lawrence 
Jenkins while agreeing with the result of the ruling in dWuI ,421* v Ebrahim based his 
decision on somewhat different grounds In that case also permission was granted to 
the plaintiff to institute a fresh suit on payment of the defendant a costs The plaintiff 
did not pay tho costs and brought a second suit The suit teas dumis»ed b} the 'Vunsif 
lot non payment ol costs The plaintiff appealed to the Suboidmate Judge Fending 
the appeal the plaintiff paid the defendant s costs The Subordinate Judge thereupon 
sent back the case to the Munsii for trial on the merits It was held that inasmuch as 
the permission to withdraw and bring a fresh suit was made conditional on a certain 
payment the original suit could not be deemed to be mthdrawn until tho«e costs were 
paid and it must therefore be deemed to be a pending suit which became disposed of 
as soon as payment was made In the course of the judgment the learned Judge said 
* When a plaintiff has obtained leave to withdraw upon payment of costs it is his duty 
to pay the costs at once for until they were paid there is no withdrawal with the per 
mission of the Court In that view, when the case came before the Munsif he was not 
entitled to dismiss it All he could do was to regard aec 10 (of the Code) as a bar to his 
proceeding with the trial of the sml In so far as he dismissed it he exercised a power 
that was not vested in him and I thuik the Subordinate Judge was right when on pay 
ment of the costs he set aside the decree of the Munsif and sent back the case in order 
that the Jlunsif should proceed with the trial for on the payment of those costs there 
was the withdrawal complete under 0 23 It appears to me important in cases of this 
kind to have regard to the precise terms of the section and I think it wull be well that 
the Court when gmng permission to withdraw- with liberty to brmg a fresh suit should 


High Court of Patna has follow ed the Caicntta decisions (p) The High Courts of Madras 
Allahabad and Bombaj liaie dissented from the view taken by the Calcutta High Court 
in Skilal \ Gaya and held that the withdrawal ojwrates not when the eo«ts are paid b it 


(j) Kh mchsnd v Sobhagehand (1& 3} 47 Bom. 

559 " 1 C S I < 3) A 1) .09 
(t) F ihfr 1 Sagappa (1910) 33 Mad 854 • 
I C "sS 


( l) '‘ethaygs \ Suiayya (19 4) 4~ Jtad L J 

946 f. I C 499 (■•4) A M 877 

(m) Fens i Fttrapayina (1909) 89 Mad 3~0 


(a) (I»04) 31 Cal 965 
(4) <1914) 19 Cal L J 5 9 631 3 1 

0>) EiUpv (lUlS) 3 lal 1 

1 I U Qi ■ JluAimmo I V 
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THE FIRST SCHEDULE 


O. 23, r. 1 from the d'xtc of the Court g order giantii^ pennt'sion to withdraw for otherwi«e the salt 
might be pending for an indeSnite time (q) 

Adhere a plaintiff who had brought t suit for redemption against the mortgagee 
was allowed to withdraw the amt with liberty to bring a fresh suit trifAin two years and 
he brought the fresh suit after two years the High Court of Bombay held that he was 
entitled to do so The reason given was that a mortgagor has a right to sue for 
re lemption at anj time withm the period of limitation unless hw ecjujty of Tcdemption 
has in the meantime been extinguished (r) 

Notice — ^Tliough this rule does not specif cally require that notice of an appl cation 
under it must be given to the opposite party atilt it is an elementary rule of universal 
application that a judicial order which may possibly affect or prejudice any party cannot 
be made unless he has been afforded an opportunity to be heard Hence if an order js 
made under this rule granting leave to the plaintiff to withdraw from a suit with liberty 
to bring a fresh suit without gising notice to the opposite party the order will be set 
aside unders 115 of the Codeon thegroundof matcrialirregnlaritj (j) 

Permission need not be express — ^The permission mentioned m this section 
need not be gi\en in express terms It is sufficient if it can be implied from the order 
read \nth the application on which the order was made (t) 

Form of order— Ithere lease la granted to the plaintiff towithdraw from the suit 
withhbertj to bring a fresh suit theorderinust not beone<fwni«in;; the suit with liberty 
to bring a fresh suit but one graniiny permissioi to the plaintiff to withdraw from the 
suit with liberty to bring a fresh «uit (w) Uhere leave is refused the Court should 
simply dismiss the appJiealton It should not make an order disposing of the suit on the 
assumption that the plaintiff would withdraw the suit under sub rule (1) if the application 
was refused (t) 

Permission extends to one fresh snlt only —The permission granted m the 
original suit to bring a fresh suit in respect of the same subject matter extends only to 
the filing of one fresh suit and not more Hence where leave is granted to a plaintiff to 
bring a fresh suit on payment of the defendant s costs and the plaintiff brings a fresh 
suit without paying the costs and the suit is dismissed the dismis&al is a bar to the 
institution of a third suit in respect of the same subject matter (u) The third suit will 
bedismissed eien if the second suit was dismis’<ed with leave to file a fre«h suit for the 
leave so granted will not affect the condition impooed by the first suit which was broken 
when the second suit was filed (r) 

Dismissal Of snit coupled with liberty to bring a fresh suit— There is no 
power m the Courts of India to dismiss a suit wtlh Mertj to the plaintiff to bring a fresh 
suit for the same matter (y) 

Liberty to consolidate withdrawn suit with a pending suit— A Court 
it seems has no power under Ibis rule to grant permission to a plaintiff to consolidate 

( 0 ) ’!e$hnjya > S bey n (19 It *7 Mad I J 

eie »-’! C 499 ( 4)A M 877 /acAApol 
^ ‘tbto ItaCan (19 9> 118 J C Wt ( 9) 
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A }l ‘>57 
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the cKim m the mit which i« with.lfwwn with » cl»in« in another amt r^ndinR nt the Q. 
time But i[ aueh an order ntnade, it cannot !>e and to leone made «itlioiil jun^dic 
tion, and it I* not a nullilv (s) But there m nothin)? to j-reient the Court fnmi 
prantintj leave to a r'^ntifl to withdraw fmiii two auit^ with hbertj to brinj? a fredi 
euit consolidating the claims in the two anils (a) 

Withdrawing with permission: Additional relief In fresh suit.— The 

efTect of withdrawing a amt with the l^rini««iin of the Court, is to lease the parties in 
the aatne po«itnn as that in which the\ at«wt liefore the suit was hrovight Therefore 
the plaintiff mas indude in the fresh auit a rrfir/ which he might base included in the 
first suit, hut w Inch he hid omitted to include in it (6) 

Withdrawing with permission after salt has abated against some of the 

defendants — \\ here a smt Im abated acainst a tlefendnnt, and it is then withdrawn 
svith idiertv to bring a fre«h »uit wich prmission does not entitle the plaintiff to join 
the legal reprevntatises of such deftndaiit as partj defendints in the fre«h suit (c) 

Withdrawing Without permission Bar of fresh suit— M here a plimtiff 
withdrasra from a suit without the permission of the Court, he is precluded from 
instituting a fresh suit in respect of the s-imc subject matter [lub rule (3)], and against 
the same defendant The rule M mandator}, and when a suit bj on idol was withdrawn 
a second suit L} a shebut or manager of the idol was held to be tnrred (d) See notes 
below * Same defendant," and ‘ Same subject matter" 

Same defendant —Though the rule does not espressl} saj so, the fresh suit that 
is barred must be a suit against the same defendant A second suit svill not be birred 
if It u brought against a different person .-I obtains a decree against D and in execution 
of the decree attaches certain propertj alleged to belong to B C intcrienes under 
0 21 r 53 alleging that the propertj belongs to him (7 a application is rejected, and he 
brings a regular suit agimst A alone to esiablish his title to tho propertj C then with 
draws from the suit without obtaining pirmission of the Court to bring a second suit 
for the same subject matter After the suit his been withdrawn, the attachment falls 
tlirough A then re attaches the same propertj in execution of the same decree, and the 
propertj- is sold and purchased by i> C iloes not appear to contest the second 
execution proceeding alter the withdrawal of his suit He then institutes a suit against D 
to recover posicssion of the propertj, alleging tint the propertj is his sole and exclusive 
propertj The suit is not barred under this rule, as B the judgment debtor, was not 
a partj to the first suit (r) 


Same subject matter — As already stated if a eUlt is withdrawn without the 
permission of the Court, the plaintiff js precluded from bringing a fresh suit in respect 
of the same subject nuitter The evpressioti used in the corresponding s 373 of the 
Code of J882 was instter ’ A Calcutta co«e under the Code of 1832 said that matter 
did not mean property, but that it had reference to the nght in property which the 
plaintiff seeks to enforce In that eax, A had instituted a suit to establish his Ti-’h! 
to sell certain property in satisfaction of a decree against B, but he mthdrew the suit 
without obtaining leaie to bring a fresh suit Sub-«equently he instituted another suit 
to establish his right to sell the same propertj in satisfaction of another decree against B 
It was held that the weond suit was not barred The Court said ‘ ^ow, though the 
propertj in respect of w hich the present suit w brought » the some as that in resect of 
which the former suit was brought, still that would not be sufficient to make the present 


irM(A.7ya(l9.’t)roMsd L J 
t aiJ Tatfaram \ r ora/a 
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O. 23, r. 2 suit one for * ike sowe matter* as that for which the former suit nas brought, within the 
meaning of 8 373,’ for the cause of actran in the two suits n as difierent (^] In a Madras 
case under the present Code, where the next reversionary heir of a deceased Hindu 
instituted a suit against the widow of tho deceased and an alienee from her of her 
husband’s property for a ieetaralion. that the alienation was not binding on the estate, 
and on the death of the widou withdrew the suit without obtaining leave to bring a 
fresh suit, it was held that tho euhseqnent suit which he brought against the alienee, 
for possession, of the same property, was not barred Wallis, C^, in delivering the 
judgment of the Court, said “The terms ‘ subject matter ’ and * the same matter ’ 
which occurred in the corresponding a 373 of the old Code have not been defined, 
and must, we think, be construed strictly in a penal provision of this character 
A^lthout attempting an exhaustive definition of all that maybe included in the term 
subject matter,’ we are ol opinion that where, as in the present ease, the cause of 
action and the relief claimed in the second smt are not the same as the cause of action 
and the relief claimed in the first suit, the second suit cannot be considered to have 
been brought m respect of the same subject matter as the first suit ’’ {g) The contrary, 
however, was held hy the Chief Court of the Punjab m a case in which the facts were 
almost similar to the hladras case (%) In a Bombay case (i) A sued to eject B but 
finding that the notice to quit was defective withdrew the smt without obtaining the 
leave of the Court Subsequently A gave a formal notice to quit, end brought a fresh 
suit for ejectment It was held that the suit was not barred under this rule, as 
the previous suit was not for the same subject matter as the second suit Scott, C J , 
said. We are of opinion that ' subject matter ' means, to use the words of Order I, 
Hule 1, ‘the series of acts or transactions alleged to exist giving rise to the relief 
claimed ' Obviously the first series of acts or transactions which formed the basis of 
the first suit was incomplete, ortho plaintiff would have been able to prosecute his 
suit to decree It was incomplete because there was no notice to quit The second 
senes of acta or transactions is complete because the notice to quit has been given, and, 
therefore, the two suits are not m respect of the same subject matter ” But the with* 
drawal of a prior suit for a declaration of title to certain war bonds is a bar to a 
subsequent suit for eo’^sequenlial relief in respect of the same bonds [that is, for recovery 
of possession! (j) 

A suit for partition, however, stands on a different footing the cause of action in 
such a suit being a recurring cause of action Hence the withdrawal of a suit for par 
tition of joint property, though without permission of the Court, is no bar to a second 
suit for partition of the same luuperty against the same defendants (1) 

Withdrawing wlthont leave of Coart but with consent of defendant— 

In a case decided under e 97 of the Code of 1859 it was observed by Norman, J , 
tbat where a plaintiff withdraws his suit without the permission of the Court, but with 
the consent of the defendant, be la not pKcIuded from institutmg a fresh suit in respect 
ol the same subject matter (1) The observations of Norman, J , on this pioml have 
been doubted m a recent case (m) The doubt eeems to be well founded 

(/) aa<i 'll V Itam <IS9l) si Cal SflS * • . 

£08 Copal ClsnSray /*» foo C/fforf'o 
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Withdrawing from soil pending arbitration —U hen the matters in dispute q 

in ft roit are referred to arhitratinn by an orJtr oj the Court made wnder Sehednle II, 
pars 3, the Court hft« no purer under this rule to gmnt permission to the plaintid 
to Tnthdrsw from the suit with liWrlJ to institute ft fresh suit The provisions of this 
role do not ftpplj to rneh n case, for when o»ee a nutter is referred to arbitration, the 
Court IS precluded from dealing with it in the ftftmc suit save in the manner ftnd to the 
extent providesl in Schedule II A sues Jl for possession of certain property The 
matters in diflerenee between the parties are referred to arbitration by an order of the 
Court. The Court has no power, either befi'te or after the award is made, to grant 
permission to the plaintiff to withdraw from the #«i/ with Iihertj to hnng a fresh suit (n), 

But where a reference to arbitration has l>een made tnlhovt Ihe inUnentton of the Court 
(that Ls, not hr an order of the Court), and one of tlie parties to the reference applies to 
the Court under 5^hedule II, para 20, to file the award, the prorisions of this rule apply, 
and it IS open to the appLcant to withdraw the apfitcalion, though numbered and regis- 
tered as a #uif under that xtare 20, under sob t (t) of this role (o) 

Power of appellate Conrt to give leave to plalnttS to withdraw from 
suit. — It has been held by the High Courts of Allahabad (p), Sladras {q), and 
Bombay (r), that where a plaintiff s suit is dismissed, and he appeals from the decree, 
the appellate Court has piowcr to allow the plaintiff appellant to withdraw from the suit 
with liberty to bring a fre«h suit in respect of the same subject matter . see s 107 (2) , 

The contrary new seems to bo implied in a Calcutta decision (s) But an appellate 
Court has no power to grant such leave before the appeal is admitted (t) 

Erroneous order granting leave to withdraw and Jarisdletion— An order 
for withdrawal of a suit with leave to institute a fresh suit made in circumstances not 
within the scope of this rule that is made in a ca«e where there is no “ formal defect " 
or ‘other sufficient ground within the meaning of this rule, cannot be treated as an 
order made snthout jurisdiction [though it ma> be challenged m reruion on the ground 
of material uregulanty — see notes below, ‘ Revision’ ), such order is consequently not 
null and void (u) The order not being a nullity, a fresh suit instituted upon leave so 
granted is maintainable , it is not barred as rtejudtcala Further, the Court trying the 
subsequent suit is not competent to enter into the question whether the Court which 
granted the plaintiff permission to withdraw the first suit with liberty to bring a fresh suit 
had power to make the order and had properly made it (r) 


Appeal. — ^An order under this rule granting leave to a plaintiff to withdraw from a 
suit or to abandon a part of his claim with liberty to institute a fre-h suit is not appeal 
able Such an order is not one of the appeaUblo orders mentioned m O 43, r 1, nor is it a 
“ decree ” w ithin the meanmg of s 2 (2) (w) 


Letters Patent appeal — An order of a single Judge of a High Court granting 
leave ' » » » -*-* « _ » • _ “jadgmenf ” wiCfun 
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O. 23, r. 1 meaning of cl 15 of the Letters Patent, and appealable as such {*) Similarly an 
order of a single Judge of a High Court dismissing an application for the re\ision of an 
order giving leave to withdraw a suit with libertj to bring a fresh suit is a “ judgment ” 
within the meaning of that clause and is appealable as such (y) 

Revision — Though an order granting leave to a plaintiff to withdraw from a suit 
with hbertj to bring a fresh suit is not appealable, it is open to revision if it falls within 
B 115 of the Code An order is open to retision under that section, if the Court which 
made it had no jHi’isdiefton to make it as in the undermentioned case (r), or if the Court 
acted ilUgnlly or u.ilh material trrrgularilg in making the order (a) 

An order granting leave to a plaintiff to withdraw from a suit vnth liberty to bring 
a fresh suit incircurastanceftnot within the scope of the present rule, that is, in a case in 
which there la no “ formal defect ” or “other sufficient ground for making it, as where 
the order is made on the ground of the plaintiff s inability to prove his case, cannot be 
treated as an order made without jurisdiction [see notes, ‘ Erroneous order granting 
leave to withdraw and jurisdiction ’’] The High Court, therefore, has no power to 
interfere with such an onler on the ground that it was made without jurisdiction (6) 
But it has been held in a senes of cases that the High Court will interfere with such an 
order on the ground of matenal irregularity and will set it aside in revision (c) Similarly 
the High Court will interfere and set aside in revision on the ground of material 
irregularity an order granting leave to a plaintiff to withdraw from a suit with liberty to 
bring a fresh suit, if the order was made ea par/e (d), or li leave was granted without 
assigning any reasons (e), or il leave was granted on the ground that there ivas a “ formal 
defect" or ‘ other sufficient ground,” but no inquiry was made as to whether there ivas 
m fact a formal defect or other sufficient ground (/) In a Patna case, the High Court 
held that where the defendant himself alleges a formal defect ’ the Court has 
jurisdiction to pass any order it pleases under this rule {g) But this seems to be an 
extreme view In a ^Udras ease, where the plaintiff deliberately undervalued his suit 
and paid insufficient court fees and brought the suit m a District ^funsif s Court, and 
then applied for leaie to withdraw from the suit with liberty to bring a fresh suit, and 
leave was granted, the Court was held to ha\e acted with matenal irregularity and the 
order was set a«ide m revision (/i) In a Calcutta ease, the first Court disinisscd the 
plaintiff s suit on a finding that the plaintiff s allegations were untrue On appeal the 
District Judge came to the same conclusion, but granted leave to the plaintiff to wthdraw 
from the suit with liberty to bring a fresh suit The High Court held that the order was 
not " properly " made and set it aside (») 

In Allahabad, it has been held that the High Court will interfere in revision if the 
lower Court has not applied its mmd to tlie circumstances of the case and the provisions 
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of thil nilp, in otlicr ^onl«, if it liv not fxwis"!! * jmiicnl di'crrli >n (j) 
lowTT Court hA«cTrfrt'<‘iI o judi(’iiliIi'<Trtion,lh«‘Hiphtotirt vill not intorfpm in rrvi«ion 
mwli J'ooAU'o IhpU'pIi G'lirt itvlf mi^jlit Iia^c l*l>rn « ilitTt mit view of Iho nidttor fl) 
Effect Of reversal of order grantlnff leave to withdraw — M lirro « frr»Ii »iiit 

IS filed Iipforp the rciTr».il in ro'i^nn nf «>* order gr*ntin(; leoip to the I'laintifT to with 
draw from tlie suit «itli liUrtj to Innp«fiT«h suit, the proecdiirc is to dwlftro the fresh 
suit null and \ 01(1 and to direct the lower Court to l»roce«l with the onginnl suit from tlio 
slaps w Inch It hsd reached when the onler pranlinp leaio was made that Court (f) 

Sab rale (4): Co plaintiffs 

Co plaintiffs — II3 sub r (4) It M ennctril that nothmp m this rule shnl) Iw deomeil 
loauthonzo the Court to ]>ermit one of several |>Inntifis louilhdmw vitliout the consent 
of the others. This sub rule limits IhejunHiliction of the Court to grant jiermission to 
withdraw a suit to ea«ca where all the idaintifTs join in the application M hero the Court 
incontraicntmnof this aub-nile allows two out of four plaint ilTs without the consent of the 
other two to withdraw from a suit with Iibertj to bnnp a fresh suit, it acts without juris 
diction, and a second suit in respect of the samo subject matter is barreil Hut if the 
suit that was withdrawn was a suit lor partition, the second suit, it bas been held, will 
not bo barrel, for a cause of action m a suit for jiirtition is a recurnng ono and a joint 
owner has a right to come to Courtat anj time proiidesl ho proios that ho has a 
subsistmp joint title and possewsion in the properties within the penod of limitation (m). 

It IS rot clear whether sub rule (4)goiems sub rub (I), but irrcspoctiTe of this ques* 
tion a Court can refuse to allow one of seeeral plaintiffs to withdraw without the consent 
of the CO plaintiffs if such a course would bo prejudicial to their interests (ml } 

Representative suit — If the suit » a representatne suit tlie person conducting 
It cannot withdraw so as to terminate the litigation In a oa«e m which the Collector 
acting as Court of Wards and guardian of an estate withdrew a suit to set aside an odop 
ti n a reierkioner was allowed to carrv on the suit (m') bee in this connection note, 
Abatement of suit under 0 I, r 8 

Rale does not apply' 

Bengal Rent ACt->The provisions of this rule do not apply to suits instituted 
under the Bengal Rent Act 10 of 1859 winch is a complete Code m itself (n) 

Probate proceedings — This rule does not applj* to probate proceedings, the 
provision in a. 55 of the Probate and Adraiiustralion Act 6 of 1 881 [now Indian Succession 
Act 39 of 1923, s 2C8] being qualified by the words '‘so far as the circumstances of the case 
wiUadmit ’ (o) 

Execution proceeding —Seer 4 below 


2 , [S. 374 ] In any fresh suit instituted on permission 
granted under the last preceding rule, the 
plaintiff shall be hound by the law of 
limitation jn the same manner as if the 
first suit had not boon instituted 


(j) lta<t>ui ^ Tula (1*121 10 AU 1. J S93 17 
1C 817 Ganirar AmAa< (19 >S) 

4 All JIB 6- J L 175 ( .5) a A 488 
(I) Jiuntu Icl r £ul>'t/tar /Mt (ttlS) 40 AB 
81J 40 1 C 71 Jthar Dai r Dava Pom 
(IBJillJUh 637 138 1 C 1 { 33) A L 
SOU. W '•airy Am/ (1»3I) 34 C 
NN N 6 8 127 Ic 549 ( 31) A C .68 
}alanLal\ yuhanmai (IBil) IB AU 
L. J * 60 I C 899 ( Il> A A 85 «be 

licl.Pflhoc».e*rei,ot rn-uOM) Aaiiiwla 
> iollfflot <,} Saharan] ur Si Ul 

8.5 13I)A a 4 ' 


(I) ^ai5vnt/(am^ Aorr (1918) 3 Fat LJ 
460 46 I C I'B 

(■«) ilutrammat Pam De\ v Muirammat Bahu 
/ am (IB >2) I 1 at 2.8(.i)Al 489 
(ml) ramatirami v Banyan (1933) 65 Mad 
L J 693 ( 33) A JI 8’4 

(mSt Jatmah^ tollfrtor of Saharanpur (1833) 


<•) Banytan Lai v Kuhn (1920) f tah L 2 
242 67 1 C 100.' ' 



894 


THE FIMT SCHEBULE. 


23, 

2,3 


Limitation — The fresh suit must be instituted within the period of limitation 
It will not fie after the period of lunitation oTen though the suit that was permitted to bo 
withdrawn was within the pcnod of limitation (p) But if the first suit was brought in 
a Court that had no jurisdiction to entertain it, that Court would have no power under 
rule I above to give Icaveto withdrawwith liberty to bring afresh suit Ifit does give 
leave to the plaintiff to withdraw from the suit with liberty to bring a fresh suit, the 
Order is one made without junsdiction Hence if a second suit is instituted, though upon 
leave so granted, the case \nll be governed not by tho provisions of this rule, but by those 
of sec 14 of the Limitation Act, 1908, and the time dunng which the first suit was 
prosecuted will be excluded in computing the period of limitation for the second suit [q) 

3, [S. 375.] Where it is proved to the satisfaction of 
the Court that a suit has been adiusted 
wholly or m part by any lawful agreement 
or compromise, or where the defendant satisfies the plaintiff 
in respect of the whole or any part of the subject-matter of 
the suit, the Court shall order such agreement, compromise 
or satisfaction to be recorded, and shall pass a decree in 
accordance therewith so far as it relates to the suit 


AUeratlOQS In the rale.— This rule difien from tho comsponduig leo. 373 of 
the Code of ] 892 in thteo respects, namely — 

1 The woids “ where it is proved to the satisfaction of the Court that *’ have 

b«eD added into the rule to set at rest the confiict of opinion noted below 
in the commentaiy under the head “ U here » compromiso set up by one 
party 13 denied by the other” 

2 Thoword3'‘theCouttsJl<ilforrf€r8ucbagreement . . . to he recorded ’’ 

hare been substituted tor the words *' such ogreement .... shall ba 
recorded.” The object is to bnngout the word “order ’’prominently, os an 
appeal is now given from an order made under this rule recording or refusing 
to record an agreement SeeO 43,r 1, cb (m), andnotes below “Appeal” 

3 The Words, " and such decree shall be finsl so far as it relates to so much of 

the subject matter of the suit ss IS dealt with by the agreement, compromise 
or satisfaction,” which occurred in tho old section after the words "so 
far as it relates to the euit” have been omitted See notes to sec 06, 
” Sub s (3) consent decree not appealable.” 

Scope Ot the rule. — ^The agreement, compromise or satisfaction contemplated by 
tlm rule may (1) relate to the whole suit, or (2) it may relate only to a part thereof or (3) 
it may also comprise mature that do not relate to the suit t^hon the agreomeot rofates 
to the whole suit, the Court must, on bemg invited by the parties, record the agreeraent, 
and pass & decree vn accordance with the agtoement, and the suit stops there. Where 
the agreement relates to a part only of the suit, tho Court must, on the application of the 
parties, pass a decree in accordance with tho agreement and the suit may he proceeded 
with as to tho rest But the Court lanot obliged to pass a decree as soon as the compromise 
b recorded. In the caso of a compromise of part of a suit which did not include a party 
whose mterest could not be separated, the Court was held to bo justified in postponing 
possmg a decree until tho termination of the suit (r) ^VTiere the agreement, besides 
relating to the suit or a part thereof compnsos matters that do not relate to the suit, 
tho decree must compare onlr auch terms of the agreomont sa relate to tho suit, but not 
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the rest, As to the cfl«o where a ilecreo compri«cs mittors not rchtmg to tl o suit sco 0 
below notes Where the tlecreo comprises matters that tlo not relate to the suit 

Procednre to he followed tinder this role — It is important to not© that a consent 
decree under this rule can bopaasod only after an or f«r Is made directing the compromise 
to bo recorde<l Tins is not a mere matter of form as the aggneved party has a right 
of appeal against such order un ler O r 1 cl (m) (s) Soo notes below, Appeal 

Where a compromise set up by one paity is denied by the other —If a party 

to a suit alleges that the suit has been adjusteil by a lawful agreement and applies to 
the Court to record the agreement an t to a decree tti accordance thoromth but the 
opposite party to the suit dcrnca the agreement or wishes to recede from it the question 
arises whether the Court has power in the one case to decide if the agreement was 
effected and to pass a decree accordingU and in tbe other case to pasa a decree in spite 
of the oppoeite parties reluctance Under the old section both branches of this question 
Were answered m the affirmative by the High Courts of Bombay, Madras and 
Calcutta(t) but in the negative by the High Court of Allahabad(u) According to the 
Allahabad decisions the Court had no power under the old section to record an agree 
ment and to pass a decree m accordance therewith unless both the parties consented 
before tht Court to have the agreement recorded Thus even where there was an 
agreement to adjust the suit the Court coold act under that section only if both the 
parties were in agreement attKe tnomtnlcf mot tng tU Court and jf they were not then in 
accord the agreement could only be enforced by a fresh suit for speciSo performance 
The conflict arose from the words if a suit be adjusted wholly or m part by any lawful 
agreement or compromise with which sec 373 commenced The present rule gives eSect 
to the Bombay ^ladras and Calcutta decuions Tbe words uTitntl ts proitd toiht 
ealufaeUon of tht Court that a suit has been adjusted wholly or in part clearly show that 
the Court has power under this rule where an agreement or compromise u denied to 
decide whether as a fact tbe alleged agreement or compromise was made and if it u 
sattsfled that it was made to record it (t) The Pnvy Council have said that an agreement 
to compromise a suit must be establ shed by general principles which, govern tbe 
formation of contracts though there are special rules governing its enforcement which 
anso out of its intrinsic nature (w) 

SQbmlSSlon and award — It was held m two Bombay cases under the Code of 1682 
that when the matters in difference in a jKndtng vutt are referred to arbitration urtihout 
tht interientton of the Court and an sward is made the submission and the award might 
bo treated as an adjustment of the suit by an agreement within the meanmg of sec 373 
of that Code and might be recorded as an adjustment under that section (*) In the 
later of the two cases (y) Starling J said that it was open to the plaintiff to proceed 
under sec 62o [now ech II para **0] but that it was not obligatory upon him to do so as 
there was no espress proviMnn jn rim of list /so oi}/er cosrso tbsa that 
presenbed by sec 625 should be foil wed 
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THE FIRST SCHEDULE. 


O. 23 , Limitation — Tlie fresh BUit must bo institotod within tho penod of limitation 

IT. 2 , 3 I* not he after tfae penod of limitation oven though the suit that was permitted to bo 
withdrawn was within the period of limitation (p) But if the first suit was brought in 
a Court that bad no jun^tclion to entertain it, that Court Mould have no power under 
rule I above to gne leave to withdraw with liberty to bring afresh suit If it does give 
leave to the plalntiS to withdraw from the suit with liberty to bnng a fresh suit, the 
order is one made w ithout junsdiction Ifence if a second suit u instituted, though upon 
leave so granted, the case Will he governed not by thepronwons of this rule, hut by those 
of sec 14 of the Limitation Act, 1D08, and the time during which the first siub Mas 
prosecuted will he excluded in compotmg the penod of limitation for the second suit (g) 

3. [S. 375.] "Wliere it is proved to the satisfaction of 
„ the Court that a suit has been adjusted 

CornrromUt of Suit , »i . t t <• » * . 

wholly or in part by any lawful agreement 
or compromise, or where the defendant satisfies tho plaintiff 
in respect of the whole or any part of the subject-matter of 
the smt, the Court sbail order such agreement, compromise 
or satisfaction to be recorded, and shall pass a decree m 
accordance therewith so far as it relates to the suit 

Alterations In the rule.— Thu mle differs from ths corresponding seo 375 of 
the Code of 1882 In three respects, nam«lr — 

1 The woids “ where it is proved to the satisfaction of the Court thst ’ have 

been added into the rule to set at rest the conflict of opinion noted below 
m the commentary under the head “ U here a compromiso set up by one 
part> IS dewed by the other” 

2 The words “ the Court sRoKonfersuch agreement to be recorded ’ 

have been substituted lor the wends "such agreement shall be 

recorded-’ The object is to bring out the word ‘ order ’’prominently, ns an 
appeal IS nowgit^n iroai an order toado under this rule recording or refusing 
to record an agreement See O 43, r 1, cL (m), and notes below ” Appeal.” 

3 The words * and such decree shall be final So far as it relates to so much of 

the subject matter of (heeuitasisdealt with by the agreement, eompronuse 
or satisfaction,” which occurred in the old section after the words “eo 
far as it relates to the eoit ” have been omitted Seo notes to sec 96, 
“Subs (3) consent decree not appealable ’ 

Scope of the rule. — ^The agreement, compromise or satisfaction contemplated by 
this rule may (,1) relate to the whole suit, or (2) it may relate only to a part thereof or (3) 
it may also comprise matters that do tiot relate to the svil When the agreement relates 
to the whole suit, the Court must, on being invited by the parties record the agreement, 



relating to the suit or a part thereof compnaos matters that do not relate lo uio su* , 
the rlecrre niuit comprise only such terms of the agreement as relate to tJie suit, but not 


Cp) l V Shomrthvar (1005) S9 Bom 

210 

If) ramJeo T ConriKKOMin (1603)35 Cal 0 ( 


mar Ai/mt/aruml 
nut/iintr (l83o) 0 I 
I ( 30) A 1 S95 


raj 

Sli 12>> I <- 



coMrnoMisE of suit. 


895 


the r«t. As to the e^«o where a il<y>ree comprises m»tfc« not relitmg to the stiit, sco Q. 
below notes “ \niere (he rlecreo comprises matters that <lo not relato to the suit.’ 

Procedare to be followed under this ralc.-~it >s imporfant to note that a consent 

decree under this rule ein bo pawl onlyafter an oftfer f» made directing the compromise 
to be rpoordcd This is not a mere matter of form, ns the nggneied p.irty his a right 
of appeal against such order under O 43. r. 1, cl (m) («) notes below, “ Appeal ” 
Where a compromise set up by one patty is denied by the other. — If a party 

to a suit allege* that the suit has been adjuster! by a lawful sgreeinent, and applies to 
the Court to reconl the agreement and to j««s a decree in ncconlaneo therewith but the 
opposite party to the suit denies the agreement, or wishes to recede from it, the question 
arises whether the Court has power m the one case to decide if the agreement was 
effected and to p^5s a slecreo accoidmcls, ajvd in tho other case to pass a decree m spite 
of the oppo'itfl parties’ reluctance Under the old section both branches of this question 
were answered in the affirmative L3 the High Courts of Bombay, 3Iadras and 
Calcutta ((), blit in the negative by the High Court of Allahabad (u). Aeconimg (0 the 
Allahabad decisions, the Court had no power under the old section to record an agree- 
ment and to pass a decree in accordance thefowrith, unless both the parties consented 
btfort the Court to have the agreement recorded. Thus even where there was an 
agreement to adjust the suit, the Court could act under that section only if both the 
parties werem agreement at the moment 0 / noitng the Court, and if they were not then in 
accord, the agreement could only be enforced by a fresh suit for speciGe performance 
The conflict arose from the words *' if a suit be adjusted wholly or m jwrt by any lawful 
agreement or compromise “with which sec 373 commenced The present rule gives effect 
to the Bombay, 3fadns and Calcutta decisions The words " vhtre tt is proted to the 
salit/aetion of the Court that a suit has been adjuste<l wholly or in part " clearly show that 
the Court has power under this rule, where an agreement or compromise is denied, to 
decide whether, a* a fact, the alleged agreement or compromise was made, and if it is 
aatisfled that it was made, to record it (v) The Pnvy Council have said that an agreement 
to compromise a suit must be established by general principles which, govern the 
formation of contracts, though there are special rules governing its enforcement which 
arise out of its intnnsic nature (tr) 


SabmUSioTt and awatd. — it was held m two Bomboj cases under the Code of 1832 
that when the matters in difference tn 0 pending suit are referred to arbitration tcithout 
the xnierieniion of the Court, and an award 13 inade. the submission and the award might 
be treated as an " adjustment of the suit by an agreement *’ within the me.imng of sec 373 
of that Code, and might be recorded as an adjustment under that section (*) In the 
later of the two cases (y), Starling, J , snni that it was open to the plaintiff to proceed 
under sec 625 [now seh II, para 20], but that it was not obligatory upon him to do so as 
tliere was no express provwioD in the Code of 1882 that no other cour«e than that 
prescribed by sec 525 should be foU'wed 


The present Code, however, does contain such aprovision, for it is enacted by see 89 
that ‘ save in sofar asis otberwire provided by the Arbitration Act, 1899, or by any other 
law for the time being in force, all references to arbitration whether by an order in a suit 


(•) J a'ap ^ardnr x tlhiprnjra .NaiaiiaiO) 4S 
lal 33IC 7«9 6iiri(10S7) 

6 V’at 10^ 10', 1C .-11 ’7> A P »» 
(I) Coei/Wn* jrani'/acluniiff to \ Ofolt (1692) 
18 Born^.02 , \ rrempt (J<>98)SU 


llom Sui 

(1'96) 19 »t»d «1» tn. 
rMlfcae (IBiH)) J3 iUa ir 

» .s o 

In) iijndfiu \ aAoA JI/iiXamria« 


I Orod^Jiari 
aran r /"un 
IirofodiirtabA 


(r) 5ildli £arraA<id,,r(I&16)S3AU ti go-81 



89G 


THE FIRST SCHEDULE. 


O. 23, r. 3 Of otherwise, and all proceedings thereunder, shall be povemed by the provisions con 
tamed in the Second Schedule *’ In a Bombay case decided under this Code, it nas held 
by Davar, J , that where tn a pending suif the parties go to arbitration n if hout the infer 
aention of the Court and an award w made, the provisions of para 20 of Scliedulo H do 
not apply to the award, but that the sabmtssion and the award may be recorded as an 
“adjustment” under thu rule As tosec 80, it was said, that the words “ any other law 
for the time being in foree ” were wide enough to include the provisions of 0 23, r 3 (z) 
Four years later Sir Js’orman Itlacleod, another judge of the same ifigh Court, held 
in Shaialikaw v Tyab Haji (a), that the words “ any other law for the time being 
in force "msec 89 donot include the present rule, and that having regard to tlieproMsions 
of that section a submission and an award could not be recorded as an adjustment under 
this rule, and that the correct procedure was to apply to the Court to file the award under 
jiaragraphs 20 and 21 of Sch II The above decisions were reviewed bj Sir JTorman 
Maeleodm Manilal'. GoculJo»{b) The learned Judge came to the conclusion that his 
decision in Skaiahhaw'B case >ra3 erroneous, and said “ They [that is, the parties] may 
make the agreement an order of Court, and then paras 1 to 16 of Schedule II, apply If 
they do not make the agreement an order of Court, llicy cannot ask for the agreement to 
be filed Under para 17 , they cannot ask for the award if made to be died under paras 20 
and 21 If an award is made and both parlies accept the award, they can apply for a 
fonsent decree in terms thereof and there is no need to apjiJy /or so order rpconJju^ the 
terms of the adjustment If the phtnliff disputes the award for any reason and proceeds 
with the suit, the defendant may plead the award and have the case set down for heanng 
on the issue whether the award is binding as an adjustment If the defendant disputes 
the award, the plamtiS may have the case set down for trial on the i<suo whether the 
adjustment could be recorded Either party may hie a suit to enforce the award, and 
apply for a stay of the original suit.” The ground of the nilmg m JIanilal s case is that 
a submission and an award properly made in accordance with the submissioii amounts 
to an “adjustment” within the meaning of this rule, end as such it may be enforced under 
the general law of contract The result, according to that ruling, is that where parties to 
a suit refer their disputes to arbitration without the intervention of the Court, and an 
auard is made, an application to pass a decree in terms of the award is an application 
to record a compromise within the meaning of this rule Further, if an objection is taken 
to the award on the ground of inisconduct on (he part of the arbitrator, the Court, acting 
under this rule, has jurisdiction under this rule to enquire into thechaige of misconduct 
If the Court does make the inquiiy, and refuses to record the submission and award, the 
order is not open to pension under see 116 above (c) The High Court of Calcutta has 
dissented from the decision in 3lantUtl e case, and held that the worth any other law 
for the time being in force ’ in sec 89 do not include the present rule , further, that 
whore m a pending suit the parties go to arbitration without an order of the Court, the 
award cannot be enforced under this rule or Schedule II or under the Arbitration Act, 
also that if a submission to arbitration of matters in difference in a pmduig suit is to 
take place, there is no provision for it other than the provisions in Schedule II (d) 
The result, accoiding to the Calcntta decisions, is that if an award is made under a 
reference u ithout an order of the Court in a pending suit, the Court should not take any 
notice of the awanl, and the suit may be jiroceeded with on the application of either 
part} (e) The High Court of Lahore has held (hat an awanl made without the Inter 
vention of the Court m a pending suit cannot be rccoidcsl as an adjustment under this 
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rule unIcM all parties spree thereto (/) A Full Bench of the Allahabad High Court (g), 
a Full Bench of the Madras Higli Court (A) tho I’atna Hipli Court (i), the lUngoon 
High Court (j) and the Oudh Chief Court ( 1 ) hate dis«ento<l from tho Calcutta rulings 
and held that a eubmi«.<<ion and an award ma> bo reconled as an adjustment under this 
rule The Bombaj* High Court has reconsidered the matterm a Full Bench without 
altenng its opinion (f), but it is submitteil. with respect, that tho new taken by tho 
Calcutta High Court is correct. In a later Bombay ca«e (oi), Bangnekar, J , erpressed 
his prefetrnco for tho mow taken b^ the Calcutta High Court An invalid await! cannot 
bo recorded as an adjustment (a) , but if a parly does not object to tho submission and 
award being recordeil as an adjustment under this rule he is estopj'ed from objecting that 
the^ourt had no power to do so under this rule (o) 


A mere ayr<ernenl to rrfer to arbitration matters in diffcrcnco in a pending suit, where 
the parties hare not gone beyond the agreement to refer and no award has been made, 
cannot be treated as an “ adjustment'* of the suit within tho meaning of tins rule (p) 
Further a decree obtained upon an award on a reference to the presiding judge and 
another individual mu«t be regarded as a consent decree, and it is not subject to tho 
provisions of Sch. If (9) 


“Agreement ” ndjasting a suit. — IFhere m the course of a suit the pleaders for 
both parties agreed that i! a certain fact appeared upon a certain document, the Court 
should decree the suit, otherwise tho suit should bo dismissed, it was held that the 
agreement was not one adjusting the suit within the meaning of this rule, for it was not 
complete, and left something to be done by the Court, 1 is , to ascertain whether a certain 
fact appeared upon a certain document (r) But en agreement that the parties will 
consent to a decree being passed in terms to be stated by a person named u an adjustment 
of the claim as soon as the terms have been atatedfa) But before the terms haie been 
atated such an agreement only amounts to an agreement for a procedure which might 
eientuate in an adjustment and either i>arty may resile from it {() Where a defendant 
made an ofTcr to the pUintitT that if a certain witness in the case would eat liachcha food 
served by the plamtii! the suit should be decreed and the plamtiS accepted the offer 
and the witness ate the food served bv the plaintiff it was belt! that the offer and its 
acceptance amounted to a contract, and that the suit should be decreed It waa also 
held that the present rule did not appl^ to such a case («) 


Agreement to talte oatb nnder tbe oaths Act. —It wos agreed m the course 
of the heanng of a suit between tho plaintiff and the defendant that the pUmtifI should 
take a certain oath on a certain date and that if he did so there should bo a decree for 
him, but that if he failed to do so his suit should ho disn3i''‘ied , but it was held tho 
agreement does not amount to an adjustment of tho suit so as to entitle the defendant 
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23 r. 3 dismisoed on plaintifl s failure to take the oath The Court should not 

dismiss the suit, but should record the refusal and the reasons thereof under e 12 of the 
Oaths Act 10 of 1873, and proceed with the trial {v) 


“Lawful agreement or compromise."— \\Tiere both parties to a suit apply to 
the Court under this rule to pass a decree in accordance with the compromise arnved at 
between them, the Court has no power to refuse to pass the decree, on the ground that 
it considers the comproniLae to be too favourable to one of the parties (ir) The Pmy 
Council have said that the Court has a duty not a discretion to record a lawful compro 
tniae subject possibly to an inherent power of refusal when substantial injustice would 
bo worked (*) An agreement may be lawful although it is voidable for fraud or mylue 
anfluence (y) The rule does not refer to such agreements but if the agreement or com 
promise is unlawful, as where it is opposed to public policy, the Court should refuse to 
pass a decree in accordance with the compromise even if the parties consent (i\ IVith 
reference to public and charitable trusts the Court not only has the power, but is under 
a duty to scrutinize the compromrse and will refuse to mal e a decree in terms of the 
compromise if it sacrifices the interests of the trust (a) If a decree is passed under this 
rule on a compromise which is not lawful, the Court should not enforce the decree m 
execution proceedings Thus a sale of an office attached to a temple is against public 
policy Hence i( In a suit agsmst the holder of such an office a compromise is arrired 
at whereby the holder of the office consents to the office being soli m satisfaction of the 
debt due to fhe plaintiff, and a decree is passed on tbe compromise, the Court should 
notwithstanding the consent decree refuse to sell tbe office m execution (6) It is clear 
that i! the matter had rested in contract onK. the Court could not have enforced the 
sale in a suit brought for that purpose The mere fact that the contract is embodied m a 
decree does not alter the incidents of the contract By private agreement, converted 
into a decree, parties cannot empower themselves to do that which they could not have 
done by private agrcbment alone (e) Therefore a decree passed on a compromise with a 
minor (d), or with a guardian ai Utem of a minor after tbe minor has attained majonty (<} 
18 a nullity A compromise of a suit by a disqualified proprietor is mvabd unless it has 
been sanctioned by tbe Court of I\ards under s 3 of the Bengal Court of l\arda Act 
1879 and so is a decree passed on such a compromise {/) The principle is that where 
a decree is based on an agreement of compromise, the Court must be taken to adopt 
the agreement vilh all tl$ tnctdenU (y) “The contract of the parties is not the less a 
contract, and subject to the incidents of a contract, because there is superadded the 
command of the Judge ’* (A) Oo this pnnciple in a case w here A sued £ on a mortgage, 
and C, who was a second raortgi^eo, was joined as a party defendant, and A and B 
entered into a compromise whereby A agreed to pay B more than he was entitled to, 
the Court refused to pass a decree in terms of the agreement on the ground that the 
compromise was detrimental to the interests of C, and that it was not therefore ‘ lawful ’ 


«-) 


(w) 


(*) 


Elaikoli V hlaist iieos) 31 Slad \ ix>e 
•Uo Parbku v Jamil (1D2J) 44 Alt 117 
eil C 6tS (2>}A A leolnlnor) 
SourtndrannlA y Taruiala (1030) S7 f A 
133 97 rsl 1311 IZJ 1 C 919 ( SO) 
A PC ISS, Itajiraor AatSfl»»« (1011) 
- - , 152 I C 431 ' •••• 

r £00(1033) 1.. 

[ ( 33) A P SIM , Itolirt 
i2i li - 


SourenJninnlA v Ta'iJnla (1030) 97 I A 
133, 57 lal 1311, 123 i C SIS ( 30) A 
PC 158 


(») 


(j) . • 

(a) Aarajfann$ami r I^eaUmt II it S Board 


(1930) 53 3I»a 338 121 I C 602 (30) 
A Sr 629 

) £ai(Amnflarirnmt v Paitjamma (1903) 2J 
Ain# 31 

I Orral .S ir Central liu Co v Charttboie 
(1899) A L ill 

I Oanffannml V /Jowi’nliror (1927) 6 Pat 388 
102 I C 119 (271 A P 271 

I Sonj«i«i V 1 •'rranKniif 1 (1928) 51 51“* 
763 { 28) A 31 201 

) SnroJ lintn V Oft<iiVH«l(193‘’) 88 C«I 1207 
13j 1 L HI ( S”) A C 13" 

) hagappa v Ifntol ttao (lOOl) 21 SIw 
26 j. 270 

) !r#«itn>rfA V (18"0) 0 P.* C 

850, /i»yW<0V r.i)iiiof«(1866) L K P C 
5*0 Sfe »U,, tcno/nsv A<yM"<l(189*» 
27 t J> 63’ 633 



COMPROMISE OF SUIT 


890 


within the meaninR of thi« rule (i) See note^ to e II nhn'o, “Conocnt tiocreo anJ O. 
estoppel ’ Tho following are further lUustratiofw — 

(a) B holds certain lands under a Icaeo from A The rent falls into arrears, and A 
sues B for arrears of rent and for possession It is suhseqiiently agreed between tho 
parties that B should continue to hold tho lands as ^'a tenant, but upon fresh terms 
arranged between tho i»arties which includo a forfeiture clause that if default should be 
made in pajment of rent on the duo dates, tho lease should bo forfeited A decree is 
passed in terms of tho agreement under this rule B commits default in pajment of 
rent A thereupon applies for possession of the bnd «ii eieeution of the decree B offers 
to paj* the arrears, and applies that he maj be rehesod against forfeiture It is clear 
that if the matter had rested m contract onij tho Court could hare granted the relief 
The mere fact, therefore, that the agreement has been recorded and a decree passed in 
accordance therewith, does not preclude the Court from granting relief against forfeiture ( j) 

(b) The facts are the same as in the abo%o illustration except that instead of 
proceeding m ereeulion, A institutes a fresh suit against B for possession on default of 
payment of rent The same pnncipfe applies (I) It would seem that the proper 
procedure in ca*es where the forfeiture clause is in the form stated in ill (a) is to enforce 
the forfeiture not bj an application to execute the consent decree but by a regular 
suit (I) The clause does no more than dtehre the nght of forfeiture, and to that 
extent the decree is deeUratorj, and it is an elementary principle that a declaratory 
decree can onlv be enforced by a suit 


(c) A consent decree rontaina a provision that the deerctel amount shall be paid 
in yearlj instalments and t lat in case cf default of any one instalment the whole amount 
■ball be immediately paj able with interest at 2 percent per mensem from the date of the 
decree The judgment debtor fell into arrears and objected to the provision as to interest 
as a penalty A consent decree being ea-^entially a matter of contract the Court of 
execution can grant tclief under s 81 of (ho Contract Act (11) 

DekKhan Agriculturists Relief Act— A Full Bench of the Bombay High 
Court has held that a comi roini<oma euit between parties one of whom is anagncultunst 
within the meaning of the Dckkhan Agriculturists Relief Act (XVII of 1879} is not 
rendered illegal by want of compliance with the provisions of sec 15B of that Act (m) 
and that the compromise may be reconied under this rule But the same High Court 
has also held that the present rule does not exclude (he o]>era(ion of the special provisions 
of 8. 12 of that Act, and the Court can under (hat sectiou go behind the transaction 
although the whole of the claim is admitted bj (he agnculturist defendant (n) 


Compromise of probate proceedings —Unless a will is proved m some form, no 
grant of probate can be made merely on the consent of parties Hence an agreement or 
compromi&e as regards the genuineness and due execution of a will, if its effect is to 
exclude endence m proof of the will, is not lawful ’ within tho meaning of this rule 
and no probate can bo granted merely because (he caveator consents to the grant. Such 
an agreement is against public policj, for its object is to exclude inquiry into the 
genuineness of the will which it is the duty of the Probate Court to make (o) It is 
therefore open to the caveator, before probale is granted, to withdraw from the compro 
mise and to require that tho will bo proved (p) For the same reason if an executor as 
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O. 23, T» 3 result of a compromise vitbdiawg hia petition for probate, he is not precluded bj the 
provisions of r 1 above from presenting another petition for probate, though the first 
petition was withdrawn without the pennisaion of the Court (j) 

Form of decree where compromise Inclndes matters which do not relate to 

the suit —In Hemonfa Awmart v ^Ixinapore Zamindari Co , Ltd (r), where a decree com. 
pnsed lands outside the suit, their Lordships of the Pnvj Council observed as follows — 
“ A perfectly proper and eSectoal method of carrying out the terms of this [rule] 
would be for the decree to recite the whole of the agreement and then to 
conclude with an order relative to that part that was the subject of the suit, 
or it could introduce the agreement in a schedule to the decree , but in either 
case, although the operadte part of the decree would be properly confined 
to the actual subject matter of the then existing htigation, the decree taken 
as a whole would include the agreement This in fact is what the decree did 
m the present case It may be that aa a decree it uss incapable of being 
executed outside the lands of the amt, but that does not prevent it being 
received In evidence of its contents ’* 

It IS clear from this passage that where a suit is adjusted by a lawful agreement 
between the parties, the proper course is to recite the agreement in the decree or to 
annex it aa a schedule to the decree, hut id either ca<e the openittc-e part of the decree 
should be confined to the actual subject matter of the suit It would be wrong to refuse 
to incorporate in the decree mattera which form part of the compromise because they 
are extraneous to the suit, such matters should be excluded only from the operaltie 
part of the decree 

Where in a testamentary suit, consent terms ere proposed, some of which fall within 
the testamentary jurisdiction, and others do not, the decree may properly embody all the 
terras in a schedule for reference, but its optratiie part should be confined to such terms 
as are within its jurisdiction, and the Testamentary Court should leave the parties 
to take separate proceedings in the ordinary original civil jurisdiction to enforce the 
remaining terms if necessary (<) 

Matters which relate to the salt —As already stated when a compro 
raise comprises matters extraneous to tAe auit, tho operatiie part of the decree should 
be coneLned to matters that relatt to the euit But what are matters that “relate 
to the suit?’ Ip Gobtnda v Dmrta Nalh (t), Mitra, J, said “The question 
whether any particular term relates to the suit must be 

decided from the frame of the suit, the relief claimod, and tho relief allowed by the 
decree on adjustment by lawful agreement The mutual connection of the different 
parts of the relief granted bv a consent decree « an important element for consideration 
in each case la deciding whether any portion of the relief is within the scope of the suit 
No hard^and fast rule cab be laid down each case being governed by its own facts 
In a later Calcutta case (w), llankin, J, said ' In some of the decisions section 375 
(now O 23, r 3] has been applied by making a distinction between property m suit 
and property extraneous to the litigation Where a suit is merely for the recotery of 
spectre propetUee, that distinction will be adequate and will be equal to the 
distinctioQ between matters which relate to the suit and matters which do not In 
some cases, however, suits are not for the recovery of property but to establish par 
licular nghta, and I certainly profec the opimon expressed m the ease reported m 33 
Cal 637 to tho effect that the facts have to be looked at as a whole in order to decide 
whether matters Iiave been intiodnced into the euit that do not relate to the suit ’ As to 
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the latter class of cases »t may bo atate*} that a« a general rule "all terms which form the 0» 
coMideratton for the adjustment of tho mattera m dispute, whether thoj form the subject^ 
matter of the suit or not, become related to tho suit, and can be embodied m tho decree 
Thus where .4 sued iJona proniissorj nolo. and a compromise was arrived at between tho 
parties whereby i? agreed to paj the amount of the note by instalments, and the amount 
was also made a charge on certain immovable property of D, it was held that there was 
nothmg in the present tnlo to preclude the Court from making tho amount a chatgo on 
B 8 propertj, even though tho relief claimed was for a money deertt only The charge, 
though not claimed as a relief, ttlauHo the BUil(r) It formed the consideration for the 
lime allowed for payment of the sum decreed by instalments, and thus constituted an 
integral and necessary part of tho adjustment of the claim in tho suit (ic) It has 
Bimilatly been held that where A and B are |Qiiit tenants of certain land, and d, having 
paid up the entire rent, sues B for contribution, and a compromise is arrived at whereby 
B in consideration of A abandomng his claim gives up hu share of the land to A, the 
term as to B giving up hu share is a term which relates to the suit (x) \\’hcro in 
execution of a decree obtained by A against B, A attaches certain property, and O 
claiming the property as hu own bnngs a suit against d for a declaration of hu title to 
ths property, and a compromue is amved at between the parties whereby A admits C'a 
ownership of the property, and C agrees to execute a mortgage of the same property m 
favour of A for the amount of the decree obtained by A against B, tho term as to the 
execution of the mortgage u a term which relates to the amt (y) But where A sued B 
to lestram B from building a projected house m such a way as to interfere with A s 
enjoyment of light and air, and a compromise was amved at between the parties whereby 
B undertook not to build hu house higher than it originally was and also agreed not 
to let water into the passage between the houses, it was held that the arrangement as 
to the passage did not relate to the suit, an<l that the operative part of the decree should 
be confined to the undertaking as to the house (t) But the parties can got 
over the difficulty by amending the pleadings with the leave of the Court so aa 
to eomprue m the pleadings and the decree matters that did not relate to the ongmal 
suit but are compn«ed in the compromise (a) In a Patna case where the plaintiff 
claimed Rs 7,000 with interest at the rate of 0| per cent per annum, and a consent 
decree was passed whereby the defendant agreed to pay Rs. 2 500 with mterest at the 
rate of 9 per cent per annum if the amount was paid on a specified date, but at 24 per 
cent per annum if it was not paid on or before that date, the Court refused execu 
tion of the decree with interest at 24 per rent oo the ground that that part of 
the compromise which provided for the payment of interest at the rate of 24 per cent 
per annum was outside the scope of the suit, and allowed execution with interest at 
9 per cent only {b) This decision cssnot be supported either on principle or on authority 
so far as the ground on which it is based is concerned See notes below, ‘‘Execution 
of decree based on a compromise ’* 


Parties — If persons other than parties to the suit are parties to the compromue, 
it cannot be recorded unless those persons are brought on the record as parties to the 
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0« 23) r»‘ 3 suit This IS because the Court has to be satisfied before recording a compromise under 
this rule that there la a Kwfnl compromise, and this is not possible in the absence of 
those that are not parties to the suit (c) In a case where the first defendant transferred 
his interest in the subject matter of the suit to the second defendant, who effected a 
compromise with the plaintiff, the Pnvy Council held that the fact that the first 
defendant remained on the record did not gire him sufficient iriterest to entitle him to 
raise any objection to the compromise or to appeal from the decree (d) 

Compromise pending arbitration -—The Calcutta High Court has held that where 
the matters in dispute in a suit are referred to arbitration vnder an ordtr of reference made 
by the Court, and pending the reference the parties adjust the suit by ^n agreement m 
wnting signed by them and the arbitrators, the agreement does not amount to an award 
Nor tan it be recorded as an adjustment under this rule unless the arbitration has been 
uperseded by an order of the Court , the mere fact that the time for making the award 
has etpired does not amount to a supersession of the arbitration , there must be an 
order of supersession under para 8 of Schedule II (e) In a liladras case, where the 
lower Court had under somewhat similar circumstances, recorded the adjustment under 
the present rule, it was held that as the time for making the award had expired when the 
adjustment was recorded, the Court must be deemed to have exercised its power to 
supersede the arbitration under para 8 of Schedule II (/) 


Execution of decree based on a compromise — ^Tbis rule requires that where 
the Court is invited to pass a decree m terms of on agreement or compromise) the 
agreement or compromise should be laicfut . and, further, that the optralne part of the 
decree should be confined to the actual subject matter of the suit But what if a decree is 
passed on an agreement that is not lawful, or that the operatiit part of the decree com 
prises matters that do not relate to the suit Is the Court bound to execute the decree 
literally according to its terms T The decisions on the subject may be summarized as 
follows 

First, uhert aconsenldeereets based on are opreemenf or eompromtse that is not lawful 
As to this, it has been held that “so far as the decree embodies unlawful terms of a 
compromise, it is inoperative, and will not be enforced” (9) The subject has already 
been dealt with above in the notes, ‘‘Unlawful agreement or compromise ” 


A’exI, uhere a consent decree embraces matters that do not relate to the suit — ^Vbere a 
deciec passed on a compromise includes terms that relate to the suit, all the terms may 
he enforced in execution of the decree But where it contains terms that do not relate 
to the suit, there is a conflict of opinion whether those terms can be enforced in execution 
According to the Allahabod and Madras decisions, such terms can bo enforced in execu 
tion of the decree (A) It is not open to the party against whom the decree is sought 
to be executed to object to the decree on the ground that it contams matters foreign to 
the suit Such an objection, it has been aaid by the Madras High Court, must be taken 
bj way of appeal from the decree [and now by way of appeal under O 43, r 2 (m), from 
the order recording the coropromi«e], and it cannot be taken in execution of the 
decree (1) On tbe other band, the High Court of Calcutta has said that such terms 
cannot be enforced in execution of the decree, but they may be enforced as a contract 
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bj a separate suit (j) Such a suit, hoaeTcr, according to the Allahabad High Court, Q. 
would be barrcil under s 47, the question, in theaiow taken that Court, being one 
relating to erecufion (t) In Iltmania Kumar* v JftJnapur Zamindart Co (f), where 
a decree compnsed lands outside the suit, the Judicial Committee observed “ A perfectly 
proper and effectual method of carrying out tho terms of (the pre<ient rule] would bo for 
the decree to recite tho whole of tho agreement and then to conclude with an order 
relative to that part that was the subject of the amt, or it could introduce the agreement 
in a schedule to the decree , but m cither case, although the operate e jiart of the decree 
would be properly conCned to the actual subject matter of the then existing litigation 
the decree taken as a whole would include the agreement This m fact u what the 
decree did in the present case. It mat/ b< that a» a decret tl tens incapabU of being executed 
outside the lands of the dislrtel, hut that does not prevent it being received in evidence 
of its contents.” Mith reference to this judgment of the Pni'j Council the Bombay 
High Court have said ‘a perfectly proper and effectual method ofcartjnng out the terms 
of r 3, 0 33. would be for the decree to recite the whole of the agreement and then 
to conclude with an order relative to that part that was the subject of the suit, or to 
introduce the agreement in a schedule to the decree, but the operative part of the decree 
should be conffned to the subject matter of the suit The operative part of the decree 
80 confined to the subject matter of the suit can be enforced as between the parties to 
the suit under a 47 of the Civil Procedure Code Any agreement as to matters, 
extraneous to the suit can be enforced in a separate suit * (m) 


Registration -^Tbe Fnvj CouocJ m Itemania A'uuiori s rase held that the 
exemption of a decree from registration applied to consent decrees passed on compromise 
even though the decree included in its non operative part a recital of an sgreement 
affecting immovable properties outside the suit But the law has been altered by the 
amendment made in s 17 (3) (vt) of the Registration Act by s 10 of Act of 1020 
The effect of this amendment is that consent decrees and orders compromising immov 
able property other than that which is the subject matter of the suit are no longer 
exempted from r^istration See Mulla a Registration Act. 2nd £di , note Amendment 
of cL (vi) ’ at p 84 


Appeal -“An order under this rule recotduig or refusing to record a compromise 
13 appealable under O 43, r 1 (m) The Court may, under this rule, either record a 
comproniLie or it may refuse to do eo. If an order is made recording the compromise* 
the Court must pa*s a decree in accontance with the compromise If an order is made 
refusing to record the compromise, the euit will be proceeded with But m either case, 
as stated above an appeal will ho from the order MTjere an order is made recording 
the agreement, an appeal may be preferred on any of the following grounds — 

] That there was no compromise at all, or no such compromise as the Court 
ordered to be recorded (n) 

2 That tbe compromise IS not f<>ir/iil(o) 

3 That the compromise recorded by the Court comprises matters that do not 

relate to tbs suit (p) 
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0.23, A compromise entered into a pleader without the authonty of his client is no 

rr« 3, 4 compromise at all (gl, and as such it cornea under group (1) above 

It has been held by the High Courts of I^ahore (r), and Madras (i) that the fact 
that a decree has been passed in ftccordance with the compromise does not preclude an 
appeal from the order recording the compromise On the other hand, it has been held by 
the High Court of Calcutta that an appeal frotn the order is incompetent if the appeal 
IS filed after the passing of the decree (<) See notea to s 90, “ Sub sec (3) ’’ above 
consent decrees not appealable,” and notes above under the head ‘ Scope of the rule ’ 
The Bombay High. Court holds that after the decree the appeal from the order is 
competent only if there had been a contest in the Court below as to the terms of the 
compromise (u) 

O 43, r I (m), does not apply to an order gettmg aside an award under a reference 
made through <^e intenentton of the Court Such a case falls within Schedule H of the 
Code (u) 

Registration — As to registration of deciees baaed on a compromise, see MuUa’s 
Registration Act, 2nd Ed , p 85. ef seq 

Execution proceedings —Sec r 4 below 

4. [ S. 375A. ] Nothing in this Order 
shall apply to any proceedings m execution 
of a decree or order 


Proceedings lU execution —One effect of this rule JS that the provisions of r 3 
iihall not apply to execution proceedit^s The reaaonis that 0 21, r 2 ands 47 taken 
together provide a complete procedure for recording compromises arrived at in execution 
proceedings (ui) This rule also prevents the provisions of r 1 from applying to proceedings 
in execution Hence where an application for execution of a decree has been made, tbe 
Court has no power to allow tbe applicant to withdraw the apphcation under r 1 (2) 
above with permis«ioD to make a fresh application (x) For the same reason the 
applicant cannot withdraw Ws application under t 1 U) above though he may apply for 
Its dismissal if he does not wish to proceed further with it (y) The High Court of Bombay 
has held that a compromise of a suit for partnership accounts after the passmg of the 
preliminary decree and dunng the pendency of an enquiry before the Commissioner for 
taking accounts is not a compromise of a proceeding in execution Such a compromise 
may thcTeiote be sccoided under t 3 above (*) In. Rangoon it has bisen beld that an 
agreement between the mortgagor and the mortgagee after the prehmmary decree for 
sale and before the final decree whereby the mortgagee agrees to allow an extension of 
time to the mortgagor for payment of the decretal amount is within 0 21, r 2, and not 
within r 3 above (s) The High Court of Ditna has held that an application to set 
aside a sale under 0 21, r 90, is not a proceeding in execution and that a compromise 
arrived at between the parties that on the judgment debtor paying a Certain sum into 
Court by a particular date the Court sale should be set aside may, therefore, be recorded 
under r 3 above (^) Bui tbe correctness of this decision is doubtful 


f?) 

(«) 

U) 

(u) 

(r) 
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ORDER XXIV. 

Payment into Court. 

1. [S. 7G0, R. S. C., O. 22, r. I.] Tiie defendant in anyo. 2^ 
suit to recover a debt or damages may, 
•mo2?'ia^Mtbuct?<» of at auj’ stagc of the suit, deposit in Court 
' such sum of money as he considers a satis- 

faction in full of the claim. 

Payment Into Court with denial of liability.— There u no provision m 
thu nile enabling a defendant to paj n)one> into Court mth a deniof of habtli/y, in other 
ivords. mtfiaul prejudice to An eontentiOM, as there is in the corresponding English rule, 
see R S. C , O 22, rr 1 and 6 

Mere willingness to pay. — A mere avednent of willingness to pay made in the 
written statement is not equivalent to payment into Court, and it does not stop interest 
from running (e) 

*' Suit to rottwot a, dtbt Ot ThNs apjAwa only to wvtto 

recover a “debt of damages," and not to any other suds U here a suit is instituted 
against a defendant to recover a debt or damages, he may pay into Court such amount 
oe Ae coneidere a satisfaction m full of the pbinliO’s claim By such payment into 
Court, the defendant may bo benefited (I) in respect of interest, for which see r 3 and (2) 
m respect of costs, for wluch see r 4 and illustrations thereto 

Suit for Injunction — A suit for an injunction to restrain a defendant from building 
so as to interfere with the plsintifl s light and air, but not inWucfinp any claim/or damagu 
IS not a suit for ‘ debt or damages within the meaning of this rule No doubt, the 
Court has lo such a suit a discretion under a 10 of the Specific R-hof Act I of 1877 to 
award damages m lieu of injunction, but tbu circumstance does not make the suit ore 
for " damages withm the meaning of this rule (<f) But it has been held by the High 
Court of Bombay, m new of the long established practice of that Court, that where a 
defendant m a suit for an injunction pure and eimple pays into Court a sum which he 
considers a satisfaction in full of the plaintiff e claim, though it be with defence denying 
liability, and the Court allows damages only to the plaintiff and that too to the extent 
of the amount deposited bv the defendant, the principle underlying r 4 below ought to 
regulate the discretion of the Court (which it has under s 35) in directing the pay meat of 
costs (e) 

Sait for accoQQtS — This mlo does not apply to suits for accounts (/) 

Sait to recover debt or damages together with otber relief —This rule 

appbes to suits to recover debt or damages though there may be other reliefs claimed in 
the suit, e g , injunction (g) 

“ At any stage of the suit." — ^This means fce/ore decree as indicated by the words 
“ in full of the churn and the subsequent rules. See notes to r 3 below, " Execution 
proceedings.” 

Payment into Coart and insolvency of defendant —in England it has been 
held that when money is jiaid into Court admifltng liability, the plaintiff, m the event 
of the defendant’s bankruptcy, is a secured cte<litor in respect of it, and when liability 

(0 i7«j» 1W«f TatawM V ;/«j» N «or jraAomei i («) Xuvitos v J/orota (1897) SI pom 50S 
lia»J) le Horn HI 140 > wAo/t T Tresa (IMS) »S C D fill 

(rf) I,«ry«M>nT J/orofct (189') Jl Bora 50J I (f) See J/ocei v nu-tisaoa (1690) 6S L.T S71 
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O. 25, r. 1 (2) Whoever leaves British India under such, circum- 

stances as to afford reasonable probability 
^KMiacnce out ot British forthcomiug 'wbeuever 

he may be called upon to pay costs shall 
be deemed to be residing out of British India \vithin the mean- 
ing of sub-rule (I). 


(3) On the application of any defendant in a suit for the 
payment of money, in which the plaintiff is a woman, the 
Court may at any stage of the suit make a like order if it is 
satisfied that such plaintiff does not possess any sufficient 
immovable property within British India. 

Object of the rule. — ^Tbe object of Ibe rule is to provide for the protection 
of defendants in certain ea«ea \ihere, in the event of success, they may have difSculty 
in lealiting their costs from the plaintiCT (m). 

Application of the rule.— Security for the costs of a defendant may be required 
from a plaintiff in the foUouiDg two cases — 

I (a) Uliere the plaintiff residee out of British India, or where there are two 
or more plaintiffs, alt tbe pUintiffa reside out of British India, and 
(b) where none of the plaintiffs has sufficient immovable property within 
British India other than the property in suit 
II. (a) Where the plamtiQ is a wonan ; 

(b) where her suit is for the payment of money j and 

(c) she does not possess sufficient immovable property within British ludis 

Discretion of Court In requiring security for costs from non-residen 

plalDttff — ^The word “may” implies discretion In the exercise of this diaerctioi 
the Court will not order security for costs from a plainliR residing out of British Indu 
ui cases in which he cannot be rendered liable for the defendant’s costs, e y , ai 
administration suit by the plaintiff as a creditor or alegatee in which the plaintiff’s claia 
IS admifjrd, or a suit on a mortgage or a promissory note tchen then is vo defence Ir 
such cases no secunty for costs will be ordered eien though the plaintiff resides out ol 
British India, and has not sufficient immovable property within British India, not eien 
though the plaintiff be a woman (nj. 


Besides — ^Tbe “residence" intended in this rule is residence under such 
circumstances as w ill afford areasonable probability that the plaintiff will be forthcoming 
when the suit Is decided. Mere presence in British territory at the time of suit is not 
“residence” (o). Thus a resident of a Native State stanng in Bombay for tbe sole 
purpose of taking proccedingsto get bis wife bach cannot to “ reside ” m Bombay, 

mthin the meaning of this rule (p) But a stay of four years poona by a person w ho 
had come from a Native State was held to constitute residence tg, notes. » 20 
aboi e, “ Actually and voluntarilv reddes ’’ 


(m) 

{") 

( 0 ) 


pretuian^, (n Me soetle of (laul) St Cal 
$3Z, at (• SJO 

Prmrhaivl, in the potxli of (ISOI) SI Cal 
832 , 

J/aAemni > XaMm (IBtft) 3 Boa 


SiT. 

(p) Uamf V Kufiam (1922) 48 Hom 58l>, 84 
I C 703 ( 22) A 1! 209 
If) 3/ahi>wl\ ^ ^ 

125 1 C 719, (30) A D 220 
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Trading corporations — Thr “irmdcnet* and domicile” of an incnrimrat/Hl 
trading companj arc determined bj the situation of ita pnncipal place of bu*ineM Ujr 
the principal place of burineas in meant the place where the admini'tratire bunincM of 
the companj is conducted Thin inaj rot be the place nhcrc its manufacturing or 
other operations arc earned on Bieej a Conflict of Laws, 4th ed , p 153. 

British India — Aden IS within Bntmh India (r) The Kathiawar bUtea are 
not vnthm British India («) , nor in the Cantonment of Wadhwan (f) , nor the (.antonromt 
of Secunderabad (u) , nor the Rajkot Cieil Station (c) Secnotentoa 1, ” Bntiili India,” 
p 4 above 

“Immovable property” — A plaintiff who mentitled under a will to a Unifirial 
interest in a part of the surplus ineonte denved from immovable proj* rtj eaim t 
be said to poaseas tinrnoi<i&fe proptrtjf within the meaning of thin rule (le) lyaMhdi 
property is “ immovable propertj ’ withm the meaning of thin rule (x) 

Poverty of pUlntlS* — 'lerc ponerty is no ground for requiring a plaintiff t » gi»u 
security for the costs of the suit (y) But this in not so in the case of an apjaUaiit (r) 
See note • In its discretion ’ under O 41, r 10, at p 1084 The Gmrt will riquln 
security if the plaintiff is not the real litigant and sues on behalf of anotin r w |i > n ,t 
apartn to the suit fo) In a Bomban cav, a suit was brought b\ a fuifir 

and Bis minor daughter an plaintiffs for damages for the defendant s breach i f hi* pr n/il« 
to marry the daughter The father was an undischarged innolicnt and it wu* alligid 
that the suit was really the father’s suit and that he wan seeking to make mom y out « f his 
daughters engagement The Court upon these grounds ordered the fatiur t > luriMi 
security for the costs of the defendant (h) In the Inst mentioned case tiu (oiirt nihil 
upon a dictum of Bowen LJ in CoueMv Tajlor{<) that, in order to ]>ri vi lit uh iki , 
if an insohent sues as nominal plaintiff fur the Unehl ( f somibudy cIm , In tmisl yjyi 
security 


Inherent power to order security for costs —Tlio case {,r muirUy 

foreosts from a puppet plaintiff m clearly outside the scope of tin* riil Jl iiin 
only be brought in under the inherent power of the Court ]n one cann the ful uHa 
High Court said that it lud such power (<f) In a later cane the sami High ( oiirl ml | 
that the Court bad no such power, tlic reason giscn being tlut the iiiliennt {xmer i f tin* 
Court cannot be invoked in matters for winch the Co<ie does actually pnividn (r) 
notes above, “ Poverty of plaintiff ’ 


Where leave has been granted to plaintiff to sue as a panper — 'i hi 

has no power under this rule to require security for cokIs from a person to wh jm hiivii 
has been granted under 0 33 r 8, to sue os a ymu/ier, for to do oo w ould be to ri nd' r 
the leaie nugatory (/) If an order in made requiring a plaintiff to furniMli Mcurity / jr 


(r) Aden Uwt Refutation IR91 i 2 
(«) Uemrhonds Aum latarM (IVOd) 33 I A 
1 8 bom L It tZ9 

(0 Emp^rory CAiman/oi (1912) 14 Horn LR 
8 fl 17 I t 531 dl.vntlna Irorn T/vrsw 
y E a A C I lly (18*4)0 Horn "ll 

(v) llootamAhy .tM All (1891) :i Cal 177 
(r) Qvfrn Emprf \ .IMW (18S0) 10 Horn IM 

(w) Irrm-hand in the fy>dt of (1891) .1 Cal 

63 , 

(r> PiuiirlUll V Jadubran (18*3) 10 Urns 
L 1 A|) ij 

(») Han*rk)i y CvMmiI (I«"9) 3 Ilnin "11 I 
Aka>ah Atmoultajvi \ ''olonvm (1887) I 
It cal 533 

(0 BitndranalK \ Wkin (1931) 58 Csl 110 
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0.25, r. 2 the costs of the defendAnt, and leave is Bubseiiiiently granted to the plaintiff to continue 
the suit as a pauper, the order ceases to operate as regards antecedent costa, providpd 
leave is granted before the time limited for giiing security has expired (g). 

WllGrB the plSiintlfF Is & Qinor. — The power as to requiring security for 
coats is a discretionary one, and except in exceptional cases, neither a minor plaintiff 
nor his or her next friend should be required to gne security for coats {^), not even if 
both the minor and hia next friend are residing out of British India and do not own 
immovable property m British India (i) 

Where the plaintiff is a woman. — The necessity for the provisions of 
sub r (3) arises from the provisions of see 56, bv avhich it is enacted that no woman can be 
arrested or detamed in the cml prison in execution of a decree for the pajunent of 
monej (j) But the Court has a discretion in the matter, and lu the exercise of its 
discretion it will not as a general rule require security for costs from a woman plaintiff 
of the result of such an order will be practically to defeat the suit where it has 
been instituted bona fide (I) 

“ Suit for the payment of money” — ^Xhe words “suit for the payment of 
money ” have been substituted for the words “ suit for money ” which occurred in the 
old section Suits which are not exclusively for the payment of money, hut which will 
result m a decree for the payment of money on the relief sought, are “ suits iur the 
payment of money” within themesningofthisrulefl) Thusasuit to recover possession 
of specific movable property (e^, ornaments), or in the alternative the money value of 
such property, is a "suit for the payment of money ” within the meaning of this 
rule fm) But a suit for the administration of an estate which consists lorgelv of 
immovable property is not a ” euil for the payment of money ” Such a suit is in fact a 
suit relating to immovable property, though it may ultimately be necessary tu sell the 
estate and distribute the proceeds in money* («) 

Cross claim and security tor costs —There is no hard and fast rule of 
practice which prevents the Court from mahing an order for security for costs 
against a petaon residing out of Btilksli India who, upon being sued in British India 
sets up a cross claim, either by counter claim or by cro-s suit It is for the Court to 
consider, in the exercise of its discretion, whether, having regard to the circumstanees 
of the particular case, the cross claim must be treated as made, substantially, by way 
of defence to the suit against the claimant, or whether it must be legarded as being 
substantially m the nature of an independent claim made in respect of matters foreign 
to that suit, and therefore one with regard to svhich security for costs ought to he ordered 
to he given (o). 

Appeal. — There is no appeal under the Code from an order made under this rule 
but there is one from an order rejecting an application under r 2 (2) below for an order 
to set aside the dismissal of the suit But an order under this rule made bV a Chartered 
High Court requiring a plaintiff to give security for the costs of a suit is a “ judgment 
within the meaning of clause 13 of the Letters Patent, and is therefore appealable (p) 
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Revision. — I\hprc ft Court pft««rs an order under tloi ruje requiring a plamtiil 
to give socurit) for costs in ft ensc to uhich the rule does not ftpph.e <7 , where nn order is |> 
erroncouslj made for «'curit\ for costs against ft woman in ft suit which is not ' a 
suit (or the pa^^T\e^vt of t«ono\ *’ within the meatiing of sub r (3) the cft«e is one of 
“illegal ” exercise of jurisdiction within the meaning of sec 115, and the High Court has 
jviwer to interfere in rci i«ion (ij) 

Other cases In which security for costs may be required under the 

Code. — See 0 22, r 8 [plaintiff s insnlicnej] , O 37, r 4 [siimmir} suit on negotiable 
instruments], O 41, r 5 [«ccurit\ on sfftj of esecution] . 0 41, r C [security where 
execution is granted of a decree appealed from], O 41, r 10 [«ecurit5 from appellant] 

•ind 0 45, t 7 [securitj on grant of certificate of leave to appeal to the Privy 
Council] 

2. [S. 3SI.] (I) Ir tJtc event of sucli secunty not 
being ftirnishcd tntliin the time fixed, the 
« ^ Court shall mfike an order dismissing the 
suit unless the plaintiff or plaintiffs are 
permitted to withdraw therefrom. 

(2) '\Mioro a suit is dismissed under this rule, the 
plaintiff inav apply for an order to set the dismissal aside, 
and, if lb IS proved to the satisfaction of the Court that 
he 'uas preNciitcd by any sufficient cause from furnishing 
the socunt\ within the time allowed tlio Court shall sot 
a«>ide the dismissal upon such toims as to security, costs 
01 otherwise as it thinks fit, and shall appoint a day for 
proceeding with tlic suit 

(3) The dismissal shall not be set aside unless notice 
of such application lias been scr\cd on the defendant 

Res JadlCatl — \ plaintiff wliosc suit liax ljc«n diimi-.=ed under thia rule for 
failure to furni«h sceuritv is not prrcludcil from instituting a fresh suit on the same cause 
of action (r), or from pleading llw? subject inxtter of such suit in answer to any other 
suit instituted against him («) A sues B for the cancellation of a promissory note 
alleging that the note was obttiinetl by fraud The suit h dismissed under this rule for 
failure to furnish sccuriti This does not preclude A from ini.tituting a fresh suit for the 
cancellation of the note nor does it preclude him. if ft suit is brought against him by B 
to recover the amount of the note, from pleading fraud m answer to such suit 

LlmltatlOQ. — An application by A plaintiff for an order to set aside a dismissal 
for failure to fumi»h «ceuriti for co«ta must be made within 30 days from the date of 
dismissal [Limitation Act, 1908, 8<h I, art 1C3] 

Appeal. — An appeal hes from an order under this rule rejecting an application 
(in a cv«e open to appeal) for an order to set a«i(Ic the dismissal of a suit 
see O 43, r 1 <n) 

(f) Saf Diirmay V llaf^aS (19.5) 9 (») I aagraie \ 

RUM! 4la 90 I t gB9 t :&) A K S51 I »H« 

(r) 77«nraipi V Anltei (190.) SO lleiu e$7 1 


iidhi Makomrti (18S2) 6 Bom. 
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ORDER XXVL 

Commissions. 

Commissions to examine loitnesse'^. 

0. 26, r. 1 1, [s. 383.] Any Court may in any suit issue a com- 

c.,„ 1 „ ,h„h c..n for the examination on interroga- 

maj tasue eommission to toTies OF otucrwise of unv peison resident 

examine aMtn«S3 t i i» •'i. * » t> 

Within the local limits of its jurisdiction 
wlio is GNemptod under this Code from attending the Court 
or who IS from siclmess or infirmity unable to attend it 

Power of Court to Issue COmmlSSlOOS.— See eec 75 above 
Cases In which contcpissloDs may be issued — A commission can only be 
issued m the cases apocificd ii» this rule and rules 4 and 6 below, and in no other ease 
Therefore, a commission should not bo issued for the examination of the head of amuM 
on the ground that it is derogatory to a person in his position to appear personally m 
Court as a witness Dot a comuMSsion may be allowed if tbe bead of tbe mutl vs 
summoned by the opposite party and tbe Court thinks that the appbcation la 
vexatious (<} 

Persons exempted from attending court. — Amongst those so exempted 
are women who, according to the custom and manners of the country, ought 
not to be compelled to appear in public (see s 132) This is a right which no Court has 
power to refuse (u) Such women ought to examined on commission, even though 
they may have appeared m public before (o) and though an allegation of immorality is 
made against them (w) A woman may hare entirely abandoned the protection of the 
pvrda and yet she may be exempted under sec 132 from giving evidence in Court, if the 
Court IS satisfied having regard to the class and community to which she belongs that 
she should not be compelled to appear m the witness box (*) A religious preceptor is 
not one of the persons exempted from attending the Court (y) 

May issue — See notes to r 4 below under tbe heed “ 3Iay issue ” 

Sickness or Infirmity — If sickness or In&rmity 13 alleged, the character and gravity 
of that sickness or infirmity must bo assessed and the risk consequent upon a refusal 
to issue a rommission must be taken into consideration At tho same time the 
importance of having witnesses present before tho Court should not altogether be lost 
sight of (:) The application may be granted even if the defence consists of an equitable 
counterclaim H it is found that the vendor is unable to attend Court by reason of sick 
neas or infirmity, the Court has discretion to grant or refuse the application Such 
discretion cannot be revised under sec 115 above (a) 

Evidence taken on commission under this rule— Where evidence » taken 
on commission under this rule, the procedure laid down in r 8 below should bo strictly 
observed (6) 

<0 Wrrflrfram V totaraia (JffOS) S« »U<J 28 
(u) ttahmunntna '! ^Aatt //aim (1928) A C 
(a) itohfh Chnnlf^ y J/unict (IW) 28 

(ic) ‘ / ' 


1/ AMomanv .rifoixna (1918) 44 Cal 

(ir) l^narhnni v itanoharUl (1918) 42 Bom 
1311 141 142 43 It 720 
(*)*•• . 

(6) . ' * 
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Irrelevant examination— an abase — ^Th» Pn^y Council have c5prcs«cd cmplmiic 

disapproval of the examination of mtncnscaon coinni««ainn being protracted by questions 
quite irreloaant to the suit Their I^ordsliips chanw^ensed it as an abuse which the High 
Court should in flagrant cases check by cliseiplinary action (c) 

Arbitration — It is competent to the Court to issue a commission for the 
examination of witnesses though the matters m difference in the suit ha\e been referred 
to arbitration under Schedule II of this Code (rf) 

Appeal — See notes to rule 4 below, • Appeal 
Revision — See notes aboi e, Sickness or infirmity 


2. [S. GS*!.] order for the 1*55110 of a commission for 

the examination of a witness may be made 
by the Court citlicr of its o^vn motion or on 
the application, supported by afiidavit or otherwise, of any 
party to the suit or of the witness to be examined 

3. [s. 385.] A commission for the examination of a 

person who resides witliin the local limits 
Witwa Wourisd'Tctlea* of tbc jurisdiction of the Court jssmn^ the 
same may be issued to any person whom 
the Court thinks fit to execute it 


4. fS, 386.] (1) Any Court maj in any 

Persons <or whose exs J'/ ''ij.v *' 

minstioD cummusion n ay suit issuc a commission lor the examination 
of — 

(n) any* person resident bejond the local limits of its 
jurisdiction 

(b) any person who is about to lea\ c such limits before 

the date on which he is required to be ex mined 
in Court , and 

(c) any civil or military oRiccr of the Go^ ernment w ho 

cannot, in the opinion of the Court, attend 
without detriment to the public ser\ice 


(2) Such commission may be issued to any Court, 
not hemg a High Court, within the local bnuts of whose 
jurisdiction such person resides, or to any pleader or other 
person w hom the Court issuing the commission may appoint 


(3) The Court on issuing any commission under this 
rule shall direct whether the commission shall be returned to 
itself or to any subordinate Court 


Forin —For form of cotnmiwon to «i«tnine •b'lent witness App H, form Xo 7 
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0. 26, r. 4 May Issue. — The Court has & discretion to grant or refuse a commission (<) But 
the discretion must be exercised ]udiciall7(/) If the Court fails to exercise the discretion 
judicially, such failure is of itself no ground for interfering uith the decree in appeal, 
the appellate Court should not interfere, unless it is shoiro that if the lower Court has 
exercised its discretion judicial]}, the decision would have been different from what it 
Mas (g) The issue of a commission under this rule IS not the proper procedure if the Court 
desires a local inspection to be made of the subject matter of the suit (S) This should 
be done under 0 39, r 7 

Commission for the examlnstloo of witnesses.— “Ordinanij, m the case of 
a witness not under the control of the party asking for a commission, who resides 
bejond the limit fixed under O IC, r 19 (b), a commission should issue as a matter of 
right, unless the Court is satisfied that the part} is merely abusing its authorit\ to issue 
process It is not for the Court to decide whether the party will be benefited thereby or 
not , that IS a matter entirely for the party ” (i) 

Plaintiff asking for a commission to eramlne himself.— Suppjse a plaintiff, 
residing in Delhi, institutes a suit in Bomba}, and then applies to the Bombay 
Court for the issue of a commission for his examination in Delhi In sucli a case the 
Court will refuse the application unless a %erv strong case is made out because the 
Bombay tribunal is that chosen b} the plaintiff himself (j) 

Defendant asking for a commission to examine himself.— The case, howeter, 
13 different where the application is made by a defendinf and especially a 
defendant lawfull} resident out of the jurisdiction according to the ordinarj course of 
hiB life and business The Court wilt not regard tbo case of a defendant with the same 
strictness as the case of a plaintiff (1) See preceding paragraph 

Appeal. — ^ThcHigh Court of Madras at one time held that an appeal la} under 
cl IS of the Letters Patent from an order made by a single Judge of the High Court 
directing the issue of a commission (f) as well as from an order refusing a comnussion (m}> 
and this w as on the ground that such order amounted to a judgment within the meaning 
of cl 15 of the Letters Patent But tho«e decisions have since been oterruled by a Full 
Bench of the same High Court (n) In Bombay it has been held that no appeal lies from an 
order Jirteting the issue of a commission, because such an order i* niereh an interlocutory 
order and not a * judgment ” withm the meaning of the said clause (o) The High Courts 
of Calcutta {p) and Rangoon (7) have held that no appeal lies from an order nfuaiiig a 

commission 


{<) 

(/) 

(J) 

{*) 

(0 

()) 


] irH'y s t /rt (1801) t I{>de OS CorA V 
U/roft (1888) il y I) 1> 1"9 
Ihirct i)i*i s Vtrr Uonzziim (1871) 15 
W It 447 Uo'Ois XdwAaH)(18IIJ)2S 
Ibini Ole I itiifStnrtv /a<u-A<»u>ii(1S24> 
39 tnl U J sg-* 091 OO’ 84 I t 9 { 24) 
A C g'l 

V /! Z'>l(t80S) 2$ Cat 807, 

^ I A 117 

s Artnarffi (1933) 57 C tV \ 
143 144 1 t 8.0 ( 3J) A C 4-^ 
Jaiinn'ilfiit v SimlAimAal (ISZI) 40 Ual 
6‘4 S'7, 71 J C 590 (2J)A SI 3_I 
Si(/]muin s CuiAiV4 (1811) 21 Slail L J 
889 121 t 74 AmritAAslAv Jthumpat 
'i/r-rA M8"3) 30 W H 257 Jlurre iMtr 

V Urtr )/wirru>"{1871) 15 W K 447 
;(o«»v Itowf/orr/IlSOl] 1 Cti 38 4S *«e 

V A>ru[|8U41 01 L J Q II 1<>4 krttti 
y l\aiUg [i"U7I 0 Time* lO-p 571, 


(t) lb Santy ftim (1022) Sj Til I J 78 
OSIC 0 (.ilAC 42 li.rr / filfi i s 
Soin.t4M»/in>ni (1924) 40 Mm I J 131 
• SIC 4U7 ( 24) A 31 Sll 
(I) t rrrabatram s Aofarn;i (lOOj) 28 Mad 2S 
(ii») 1/Jr«/Anni/IAK v Krishnnmae/inri ir {IW') 


(f) Mahomfd V /(oo.nin (1025) 3 Itonc :<I3. DO 
I t Dfl7, (2S)AH -HI 
S UffU-ial Aitlsnf* (IB 5) 3 lUnJ CUj, 
03 I t 211, ( 20) A K 04 
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Revision An onlor refusing the apphcation of a defendant to be oxaniinedon 

commi<ision IS m a proper case open to retisun <r) Similarly an order granting the 
application of the plaintiH to be examined on commission may m a proper case bo 
revised by the High Court (s) 

5, [S. 387.] ^\^le^o any Court to ^^hlch application 
IS made for the issue of a commission for 
to^M^min"" not tlic cxamiuatioii of a person residing at 

within British India plaCC HOt U itllin Britisll Illdia IS 

satisfied that the CMdencc of such person is necessary, tho 
Court may issue such commission or a letter of request 

Or a letter of recinest ' — Tlie«c words are new See eec 77 above For form 
of letter of request fee App H, form no 8 

Evidence of a foreign witness — Evidence of a foreign witness taken in foreign 
temtorj (e g Cbandernagore) under a commission issued under this rule and executed 
in accordance with the proMsions of r 17 below is clearly admissible (t) 

Revision -*-Thc Madras High Court refused to interfere m reii'ion when the Court 
iQ the exercise of ita discretion declined to issue a commission {u) But when the lower 
Court erroneously refused to issue a commission for the examination of a foreign 
witness on the ground that he resided within the limits specihed in 0 16, r ID which 
applies in British India, the same High Court reversed the order in revision (i) 


6, [S. 388.] Even Court receiving a commission for tho 
examination of an} person shall examine 
'm*to*»mmi«roo’'*** or causc him to be examined pursuant 
tlicrcto 


Examination on commission — ^A party who has not joined m a commission is 
entitled to cross examine the witness examined under the commission (u-) Evidence 
taken on commission without lull opportunity for complete cross examination should 
not be admitted (x) But where the Court is satisBed that the cross examination of any 
witness on commission is being unnecessarily prolonged it will order such cross 
examination to be concluded within a certain time (^) 


7, [S. 3S9. ] "NMiere a commi'^sion has been dul\’ 
executed, it shall be returned, together 
"^th tlie evidence taken under it, to the 
Court from which it was issued, unless the 
order for issuing the comini'^^tion has otherwise directed 
m which ca'se the commission slia!I be returned in terms of 

(r) f"”, (*•) ';!;«<»»oppa(1933)6aJI»d L / 

81 «SI t 9 { . ) \ C I. tcirsiMlAan . 331 112 I C 201 ( 33) 368 

(») Cf^y T Dootry Chaiui (1869) It tV R o 
(r) 1 ' X 17 

(0 _ 5 

(«) ;««(l886)9JUd SSfl ' 
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such order ; and the commission and the return thereto and 
» the e\’idence taken under it shall (subject to the provisions 
of the next following rule) form part of the record of the suit. 

Evidence taken on commlssJon shall form part of the record of the salt — 

See notes to r 8 below, '* Reading deposition in evidence.” 

8. [ S. 390. ] Evidence taken under a commission shall 
not be read as evidence in the suit 
be read in e\ldence without the consent of the party against 

whom the same is offered, unless — 

(a) the person w’ho gave the endence is beyond the 

jurisdiction of the Court, or dead or imable 
from sickness or infirmity to attend to be 
personally examined, or exempted from personal 
appearance in Court, or is a civil or military 
officer of the Government who cannot, in the 
opinion of tlie Court, attend without detriment 
to the pubhc service, or 

(b) the Court in its discretion dispenses with the proof 

of any of the circumstances mentioned in 
clause (a), and authorizes the c\idence of any 
person being read as evidence in the suit, 
notwithstanding proof that the cause for 
taldng such evidence by commission has ceased 
at the time of reading the same. 

*■ Or Is a civil or military officer — public service ” — The seworda v Lich occur 
in cl (a) arc new. 

Reading depositions In evidence. — Endence taken on communion cannot be 
used without the consent of the opposite party, unless the conditions of clause (a) are 
fulfilled, or the record ahene tbat tbe discretion under clause (b) has been exercised 
by the Court (z) 

According to the practice preiaibng on tbe Original Side of the High Court of 
Calcutta, evidence taken on coinmission is not treated as evidence m the suit until 
It has been tendered and read as evidence in the suit by the party on whose behalf it 
has been taken It follows that evidence taken under a comiflission at the instance of 
one party cannot be used by the opposite parly until it is tendered and read as evidence 
by the party on whose behalf it has been takca(a) On the other hand, the practice in 
the Courts in the mofussil of Calcutta is to treat the deposition of a witness examined on 
commission as evidence in the caveeven though it has not been formally tendered and this 
practice has been said to be not only perfectly consistent, but also in strict accordance 
with the provisions of rules 7 and 8 (t) 
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Admissibility of documents — * document is produced before » Com* 
missioncr, and no obj(?ction is taken to its admissibility, no such objection can be 
taken before the Court hearing the suit to vhieh the commiasinn is returned (c) But 
if the admissibility of the document is objected to before the Commissioner, the party 
who has objected to the admis.«ibi]it\ of the document before the Commissioner on one 
ground is not precluded from objecting to its admissibility before the Court on any other 
ground (<f) 

Commissions for local imcstigatioiis 


9, [ S. 392. ] In any suit in which the Court deems a 
local investigation to be rcquisito or proper 
purpose of elucidating any matter 
in dispute, or of ascertaining tho market 
value of any property, or the amount of any mesne profits or 
damages or annual net profits, the Court may issue a 
commission to such person as it thinks fit directing him to 
make such investigation and to report thereon to the Court : 


P^o^'ided that, where the Local Government has made 
rules as to tho persons to whom such commission shall bo 
issued, the Court shall be bound by sucli rules. 

Commission wben to be Issued —The words end the same cannot be con 
eemently conducted by the Judge in person, which occurred in the old section after 
the words * oet profits,' hare been omitted in this rule Tho effect of the alteration u 
that the issue of a comini^ion for local inicMigation is no longer restricted to cases where 
the Judge w unable co^'’f«uiently to make the inre^tiBation him«<li As the rule now 
stands, a Judge may u^uc a commission many case where he deems it fit to do so, 
irrespective of bis own contcnicnce (e) 

Personal Investigation by Judge— A Judge has power to make a local mvesliga* 
tion in person in any case in which he scM fit to do so (/) See 0 18, r 18 

Commission for local investigation —This mle does not authonic a Court to 
delegate to a Commissioner the tnal of any mattnal wsue which the Court itself is bound 
to try {g) The local investigation may be for the purposes indicated in the rule, but 
a commission under this rule should not issue merely for a local inspection (A) Tho 
proper procedure for that purpose is under O 39, r 7 

Commlaslonec'S report — ^MTiere ui. a «ui.t «s to a nght ot way wm 

appointed under this rule to prepare a map of the locality in question, it was held that 
the statements of the village officers made to him with regard to the right of way were 
inadmissible in evidence |i) 


Inlerftrtnet in(A <?ommiMionera report — Interference with the result of a careful 
local investigation e»cept upon clearly defined and sufficient grounds is to be 
deprecated (j) 


U) 


(f) 


r^mZTuknar not** CXssa (mil 1 A 
1-s Js All ISO IS- n eis ( si> a m 
I3S, e«*rrir A/<wt«"(ISS3ll«Mad Sm 


(I) jnmii;,ra t iniuida (1932) 87 C W X 
US Ml 1C 81) { 33) A t 175 
(,) SlUavov mim<i;7>a(18')0)34 HoQ IJ 


o> 


ISJf I I 611- BKns L.R 677 J/iJS 
T mulUMjrr (1871) JJ IT ft 

/’aai AnrU4 r J/iuM (ieS3) C IT X 
318 80IC 755 t2j)AC 62.) 
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0, 26, Amount of prqfilt — The report of a commi^ioner appointed by a Court of Revenue 

rr. 9, 10 to ascertain the amount of actual collection in a suit for profits under s 164 of the Apra 
Tenancy Act is admissible in evidence haring regard to this rule and ruks 16 17 
and 18 (1) 

Mesne profits— Burden of proof— See notes to 0 20 r 12 Burden of proof 
on p 678 abov e 

Form — For form of commission foe local inrestigation see App H form no 0 

10. [ S. 393.] ( 1 ) The Commissioner, after such local 
inspection as he deems necessary and after 
reducing to writing the evidence taken by 
him, shall return such evidence, together 
with his report m writing signed by him, to the Court 

(2) The report of the Commissioner and the evidence 

taken bj him (but not the evidence 
without the report) shall be evidence m 
the suit and shall form part of the record , 
but the Court or, with the permission of the Court, any of the 
parties to the suit may examine the Commissioner personally 
m open Court touching any of the 
^ mattcis referred to him or mentioned m 
his report, or as to his report, or as to the 
manner m which ho has made the investigation 

(3) AVherc the Court is for any reason dissatisfied with 
the proceedings of the Commissioner, it may direct such 
further inquiry to be made as it shall think fit 

Alterations in the rule — Th« words or a? to his report in sub rule (2) 

after the wolds mentioned m his report are new Sub rule (3) is also new 

Further evidence after Commissioners report — Thu rule does not contem 
plate the tender of further evidence after the Comm ssioner s report except the 
examination of the Comm ssioner him«elf but it does not forb d it It is consistent 
with either course and the point must he decided on general principles according to the 
facts of each case (f) 

Issue of several coromlssloos improper — ^The pract co of issu ng several cot j 
niwuons and arriving at » valuation by a process of selection from the reports of each 
commissioner is improper { n) A sec i d commiss on should not issue unless the report 
of the first commissioner is onsatisfactorj in vvh ch case no attention should bo paid to 
»t(n) 

Sabapathi/ v I er mat (le"!) 41 5l»it 
640 6 I C 790 ( “’D A JI S’S 
V Aehula (103 ) 65 
13S I L 114 ( S ) A M 4»‘> 

AubAJ V J/uAamnwl (1931) 64 “39 

130 I t 470 ( 31) A 73 


rtaihlavor v VAi-v I•ra•a4 (191 ) 39 All I 
694 4'* I( 7 Tbr rroTlaion* f I 

O **6 are arrhcabl to sa U nnd r tie I fs,) 
A?t»Tco»n r Art. 0(1901 j 

Cruh CAaiulff v ^Ao«A( VAiMaarMrae iTfljt I (a) 
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Commissions fo examine accounts 

11. [S 394 ] In any suit m mIucIi an examination or 
adjustment of accounts is necessary, the 
ot^Tu^tww^nt's Court maj issue a commission to such 

person as it thinks fit directing him to 
make such examination or adjustment 

Commission to examine accounts —Thtf n-orti* of fJus rui^ mdicato 

that no order can be made for the appointment of a eommi«'*ioner unles*! tl e cTamination 
or adjustment of accounts is considered neee^-«ar> (») 

The Comnii^ioncr to whom a suit w referred bj & Judp? on the original side of 11 o 
High Court of Bombay is entitled to decide questions of isu « Inch may nnso « hilo taking 
accounts (p) 

Further evidence after Commissioner a report— If a debataiio point arises 
after the Conimia«ioner s rej>ort the Court may take fortl er cx idence (q) 

Form — For form of corami5«ioii to etamme accounts see App If form no 0 


12. [S 393 ] (1) The Coart shall furnish tlio 
cou 0 ixe Com Commissioiicr tntli such part of tliij 
mMowr ‘“neVesitTy proccodiugs and sucli mstructioTis as ujipcar 
necessar) and tho instructions hIiuII 

distmctlj specify \ihcther the Commissioner is moroly to 
transmit the proceedings winch he mat liold on the inqturj', 
or also to report Ins own opinion on the point referred for 
his examination 

(2) The proceedings and report fif an}) of tlit 
^ Commissioner shall be cMdence in tho stiiL 

Procrrillngs and rrpqit •. . . i.i t niiiu, 

to be c.llotur Court may pUt WllCrC tuO CoUlt liaS roaSOll tO hf» 

direct turttcrinqulr) , i. c i -i . i ”” 

dissatisncd with them, it ma} direct sikh 
further inquir} as it shall think fit 


Commissions to male partitions 


13. [S 39G. 1st para.] Where a prchminar} decree for 
(VTnmu.io„ to make bccn ps'^scd tho Court mav 

in>nox»u in anj case not proMded for b} section fiV 
issue a commission to sucli person as 
it thinks fit to make the partition or separation according 
to tho rights ns declared in such decree ” 


(«) 
ip) 


/e<» Prata 4 » }lanttrar\ (ig.«i r. 
IS- I C SSI ( 3-) A. A* l« ’ 
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o. 26, 

rr. 9, 10 


Mesne profits — Burden of proof — See notes to O 20, r 12 Borden of proof ' 
on p 678 above 

Form — For form of oomnnssion for local invest igation, see App H form no 9 

10 . [S. 393.] (!) The Commissioner, after such local 
mspection as be deems necessary and after 
reducing to writmg the evidence taken by 
him, shall return such evidence, together 
with his report in writing signed by him, to the Court 


Amount of projils — The report of a commissioner appointed by a Court of Revenue 
to ascertain the amount of actual collection m a suit for profits under s 164 of the Agra 
Tenancy Act h admissible in evidence having regard to this rule and rules 16, 17 
and 18 {1) 


(2) The report of the Commissioner and the evidence 
taken by him (but not tlie evidence 
to without the report) shall be evidence in 

the suit and shall form part of the record ; 
but the Court or, with the permission of the Court, any of the 
parties to the suit may examine the Commissioner personally 
m open Court touching any of the 
^ matters referred to him or mentioned m 
his report, or as to his report, or as to the 
manner in which he has made the investigation 


(3) the Court is for any reason dissatisfied with 

the proceedings of the Commissioner, it may direct such 
further inquiry to he made as it shall think fit 

Alterations in tbe role —The words ‘or as to his report m sub rule f2) 
after the words meotionedia his report, are new Sub ride (SJ m also new 

Further evidence after Commissioner s report —This rule doe? not contem 
plate the tender of further evidence after the Coiumisiioner b report, except the 
eTammation of the Commissioner bimself but it does not forbid it It is consistent 
with either course and the point must be decided on general principles according to the 
facts of each ease (I) 


Issue of several commissions improper —The practice of issuing several com 
missions and arriving at a valuation a process of selection from the reports of each 
Oommissinner is improper (n») A second commis'iion should not issue unles? the report 
of the first commissioner is unsatisfactory in which case no attention should be paid to 
It (n) 


(t) Jiathfa ear v Shea rrataJ (IVIT) SV AU 
6J| 4. 1 1 "’ll The pro^sloD* f 

O Sa are apillcabl to suits und r tie 
Aera Trnanry Act 2 of lOOl 


(0 Cl 


ruh Chamirr v 
27 tjl 


St thartttrar Kag 
031 oes S7 I A ltd 


(») 

(a) 


Sabapafhy v I rnimal (ig"!) 4t 
640 62 I C 790 ( 21) A M 3 3 
JfStnaiinnt v Aehuta (193*) 35 Mad 
15«It 114 (3.) AM 18* 

Kanhi V Muhammad (1931) 34 Mad 
1301 C 470 ( 31) A SI 7J 


3Iad 

656 
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Commissions fo examine accounts 

11. [S. 394 ] In any suit in winch an examination or 

adjustment of accounts is necessary, the 
or.dTu'r^^J^unV. Court ma} issue a commission to sucli 

person as it thinks fit directin" him to 
make such examination or adjustment 

Commission to CXamlDe accoants — ^The words of this rule clearl> jndicate 
that no order can bo made for tlio apivnntment of A commisoioner unless the esaraination 
or adjustment of accounta is considered nooe«'«ar} (o) 

The ComniisHionor to whom n suit i. referred bj a Judge on the original side of tho 
High Court of Bnmbaj is entitled to decide questions of law which ms> an«c while taking 
accounta (j*) 

Further evidence after Commissioner s report — If a debatable point aruics 
after the Commisnoner’a report the Court maj lake further CMdence (j) 

Form — lor form of communion lo examine a-'ounts lee App H form no 0 

12. [S. 393 ] (1) The Court shall furnish the 

Commissioner with such part of tho 
ml Bioner n e c c i s a r y proccodiiigs uud sucli instructions as appear 
ncccssaix , and thi' instructions shall 
distmctl) specify whether the Commissioner is merely to 
transmit the proceedings which he mav hold on the inquiry, 
or also to report his own opinion on the point referred for 
his examination 


(2) The proceedings and report (if any) of the 
^ ^ Commissioner shall be e\adence in the suit, 

rrowedlDfn ml report i . , ’ 

‘I courtmay but wjicrc tlic Court has reason to be 
re u rnqurj dissutisficd With them, it may direct such 

further inqmr}' as it shall think fit 


Gominrssious (o nvnkc partitions 


13. [s. 39G, 1st poro. ] Wliere a preliminary decree for 
ommi.sion to m»i.e ^*'^8 becH pa^scd, tlic Court max’, 

psrtinV’ o" imraorAic m anj case not proxaded for b> section 54* 
issue a commission to such person as 
it thinks fit to make the partition or separation accordma 
to tho rights as declared in such decree ° 


(0) £ltanil Cl.»<utn 
SS rw *60 BQ 
(p) Lan,xbat » Ilu4 
719 96 I I 


T Kmn Chniutra IISJ) 
I C 044 ( 29) A 1 I06J 
(1017) 41 Ifcin 


,^'^"*''^''08-4) 1 I A. 348 

(f) Joti Pm^nd ▼ ildrdmn (103 i e. iit 

ISJI t SJl (S!)A. A 1.,’ “-*“ 
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0. 26, Alteration In the rule —The ainguUr person has been substituted for the 

XT. 13, 14 pl'Jral persons Under the old Section it siaa held that the issue of the plural 
persons showed that the Court could not issue a commission to make partitions 
to a single Commissioner {r) The substitution of the singular person for the 
plural persons clearly shows that under the present rule the commission may be 
issued to a single Commissioner 

Form — For form of commission to make a partition see App H form no 10 

14 . [S 396, 2nd and 3rd paras. ] (1) The Comimssioner 

shall, after such inquiry as may be 
coinmi. neccssary, divide the property into as many 
shares as may be directed by the order 
under "which tlie commission was issued, and shall allot such 
shares to the parties, and may, if authonzed thereto by the 
said order, award sums to be paid for the purpose of equalizing 
the value of the shares 

(2) The Commissioner shall then prepare and sign a 
report or the Comm osioners (where the commission was issued 
to more than one person and they cannot agree) shall prepare 
and sign separate reports appointing the share of each party 
and distinguishing each share (if so directed by the said order) 
by metes and bounds Such report or reports shall bo annexed 
to the commission and transmitted to the Court , and the 
Court, after hearing any objections which the parties may 
make to the report or reports, shall confirm, vary or set aside 
the same 

(3) "Where the Court confirms or vanes the report or 
reports it shall pass a decree in accordance with the same as 
confirmed or varied , but where the Court sets aside the report 
or reports it shall either issue a new commission or make such 
other order as it shall think fit 

Alteration In the rule — ^Th© wordi shall conRrm vary or set aside the 
same at the end of sub rule (2) and the whole of sub rule (3) hare been substituted 
for the words shall e tfaer quash the sajne and issue a new comrais^on or fwhere the 
CommLtsioners agree in their report ) pass a decree in accordance tl crewith Under the 
wording of the old section it was held that the Court must either accept the report or 
reject tho repjrt and tlut it I ad no power to vary it («) The word vary has been 
added into sub rule (3) to enable the Coart to modify the report in a proper cov* 

Resistance to COnunlSSloner — ^Wbere a coenmmon has been issued to make 
a partition tho c rcumstance that the plaintiff or Ins agent resists the CommLssioner is 
not sullieient to justify tl e dwmissal of the a it (() 

(r) J/ul AanrI Y J>/iiAamna<i .ill (1907) ‘*0 All I (f) ilatam-un nUiaS V A<it|/as (ISIO) 92 All 

239 i aie 5 1 C 672 

(*) JaiUtr rauridOoej'SAII 7i I 
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General ‘provisions. 

15. IS. 397.] Before issuing any commission under this 

Order the Court may order such sum (if 
Into thinks reasonable for the 

expenses of the commission to he, ^\ltlun a 
time to he fixed, paid into Court by the party at whose instance 
or for whose benefit the commission is issued 

16. [S. 39S,] Any Commissioner appointed under this 
rower, of commis Ordcr may, unless otherwise directed by 

the order of appointment, — 

(a) examine the parties themselves and any witness 

whom they or any of them may produce, and 
any other person whom the Commissioner thinks 
proper to call upon to gi\re evidence in the matter 
referred to him , 

(b) call for and examine documents and other things 

relevant to the subject of inquiry , 

(c) at any reasonable time enter upon or into any land 

or building mentioned in the order 

17. [S. 399.] (1) The provnsions of tins Code relatmg 

to the summoning, attendance and exami- 

AttcDd.aM .nd ex.tnin. , . . i x .. 

tion of witDCMe. tefore nation 01 witncsscs, and to the remunera- 

CoDimi.iigncr x r i i. ^ i i 

tion oi, and penalties to be imposed upon, 
witnesses, shall apply to persons required to give evidence or 
to produce documents under this Order whether the commission 
m execution of which they are so required has been issued by 
a Court situate within or by si Court situate beyond the limits 
of British India, and for the purposes of this rule the Commis- 
sioner shall bo deemed to be a Civul Court 


(2) A Commissioner may apply to any Court (not being 
a High Court) within the local limits of whose jurisdiction a 
witness resides for the issue of any process which ho may find 
it necessary to issue to or against such witness, and such Court 
may, in its discretion, issue such process as it considers 
reasonable and proper 

Sul) rule (2) — ^Thu sub rule la new It rnablea Ue Court within the local limit* 
of who9« junsdictiofi a witness resile* to issue a suDimons for his examination on the 
application of the Commissioner In the absence of an. such proruton in the old section 
It was held that where a witness failed to appear before a Commissioner punuant to a 
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O, 26} notice issued by him, the only coone left open to the Commissioner was to letura the 
rr. 17-19 commission to the Court from which it was issued, and the Utter Court would then send 
the commission to the Court within the local limits of whose Jurisdiction the witness 
to be exammed resided («1 , 

18 . [S.400.] ( 1 ) Where a commission is issued under 
Parties to appear before ^^i® OrdoT, the Couit shall diiect that the 

commissioner parties to the suit shall appear before the 

Commissioner in person or by their agents or pleaders. 

(2) "Where all or any of the parties do not so appear, tbe 
Commissioner may proceed in their absence. 

Form. — See App H, form no 7. 

Commissions issued at the instance of Foreign 
Tribunals. 

19 . (1) If a High Court is satisfied — 

(a) that a foreign court situated in a foreign country 
wishes to obtain the evidence of a witness in any 
proceeding before it, 

(b) that tbe proceeding is of a civil nature, and 

(c) tbat the witness is residing within the limits of the 
High Court’s appellate jurisdiction, 

it may, subject to tbe provisions of rule 20, issue a commission 
for the examination of such witness. 

(2) Evidence may be given of the matters specified in 
clauses (a), (b) and (c) of sub-rule {!)— 

(a) by a certificate signed by the consular officer of the 
foreign country' of the highest rank in India and 
transmitted to the High Court through the Gover- 
nor-General in Council, or 

(b) by a letter of request issued by the foreign court 
and transnutted to the High Court through the 
Governor-General m Council, or 

(c) by a letter of request issued by the foreign court 

and produced before the High Court by a party to 
the proceeding. ' 


to AYOid waste of time 


(u> ythomtiy Hax«fil(«(I89a)23Csl 401 
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Foreign Conrt situate In a foreign country —The mlo doe* not applj to the 
Courts referred to m s 78, clauses (a) and (b) 

Evidence may be given — Sub mlo (2) indicates tho method by which tho request 
contained m sub rule (I) may be establishoil, but does not prevent the High Court from 
requiring further evidenco if it thinks fit 

Party — Under 0 3, r 1, the u onl I«rty includes a recognized agent or pleader 

20. The HighCourtmayissueacommissionunderrulelO — 

(a) upon appbcation by a party to tho proceeding 
bcfoTC tho foreign court, or 

(b) upon an application by a law officer of the Local 
Go\emmcnt acting under instriiotions from tho 
Local Government 

21. A commission under nilc 19 may be issued to any 
Court within tho local limits of whose jurisdiction the witness 
resides, or, wliere the High Court is established under the 
Indian Higli Courts Act, 1801, or the Government of India Act, 
191S, and the witness resides uithm tho local hmits of its 
ordinary original civil jurisdiction, to any person whom the 
Court thmks fit to execute tho commission 

22. The provisions of rules 6 15, IC, 17 and 18 of this 
Order in so far as they are applicable shall apply to the issue, 
execution and return of such commissions, and when any such 
commission has been duly executed it shall be returned, toge- 
ther with the evidence taken under it, to the High Court, which 
shall forward it to the Goxcrnor-Gcncral m Council, along with 
the letter of request for transmission to the foreign court ” 


ORDER XXVII 

Suits by or against the Goicrnment or Public Officers in their 
official capacity 

1, [A^cfP ] In any suit by or against the Secretary of O. J 
State for India m Council, the plaint or 
oJltrSmeSi *''*‘'’** WTittcu Statement shall be signed by such 
person as the Government may, by 
general or special order, appoint in this behalf, and shall bo 
xenfied by any person x\hom the Government may so 
appoint and who is acquainted with the facts of the ca'se 

Salts by or against GOTernmenU— &its bv or agamst tbe Oorrmmmt Qtut be 
instituted by or •psiost the Secretmrj ol ‘tute for Itidii m Counevl . see s. 79 ebove. 

Notice In salts against Secretary of State or public officer — i. so above 
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[S. 417.] Persons being ex-officio or otherwise 
authorised to act for the Government m 
respect of any judicial proceeding shall he 
deemed to be the recogmzed agents by 
whom appearances, acts and apphcations under this C^ode may 
be made or done on behalf of the Government 

Recognised Agents — -In the PuDjeb all Goverameat pleaders are authorised to 
act for Government as their recognised agents without any power of attorney Such 
pleaders are recognised agents within the meaning of this rule (e) 

3. [S. 418,] In suits by or against the Secretary of 

State for India in Council, instead of 

Oovemmcnt inserting ID tbc plaint the name and 
description and place of residence of the 
plaintifi or defendant, it shall he sufficient to insert the 
words “ The Secretary of State for India in Council ” 

4. [S. 419.] The Government pleader m any Court, 

or such other person as the Local Govern- 
to ««“ve prowf»'''*"‘“*“* ment may for any Court appoint in this 
behalf, shall be tbe agent of the 
Government for the purpose of recemng processes against 
the Secretar}’ of State for India in Council issued by such 
Court 

5. [s. 420.] The Court, m fixin g the day for the 
Secretary of State for India in Council to 
answer to the plaint, shall allow a reason 
able time for the necessary communication 

with the Government through the proper channel, and for 
the issue of instructions to the Government pleader to appear 
and answer on behalf of the said Secretary of State for India 
m Council or the Go\cmnient, and may extend the time 
at its discretion 

6. [S. 421.] Tlie Court may also, m any case in 
which the Government pleader is not 
accompanied by any person on the part of 
the Secretary of State for India in Council, 
who may be able to answer any material 

questions relating to the suit, direct tbe attendance of such 
a person 

(f) fnliPhfui ruiilmfCfi T / 10 Uh 39) llS I C *39 ( 38) A L. n 


rixlnit 

spppsranre 

Oovernment 


AtUnduirv of p'rton 
able to uuwrr qui-«tUins 
rrUUng to (ult agalnit 
( oTjmmfDt 
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7. [S. 423.] (1) Where the defendant IS a public officer O 

and, on rccci\ing the summons considers *’*’• 
fnswe ruUipofflportoinive it ptopcr to inakc a refcrenco to the 

Mlfrencc to Co'rrnmcnt t e ti 

Go\enimcnt before answering the plaint, 
he may apply to the Court to grant such extension of the 
time fixed m the summons as may be necessary to enable 
him to make such reference and to receive orders thereon 
through the proper cliamiel 

(2) Upon such application the Court shall extend the 
time for so long as appears to it to be necessary 

8. [Ss. 426, 427.] (1) WHicrc the Government under- 

takes the defence of a suit against a public 
pubE^ffi«r'“ officer, the Gov^ernment pleader, upon 

being furmshed with authority to appear 
and answer the plaint, shall apply to the Court, and upon 
such apphcation the Court shall cause a note of his authontv 
to be entered in the register of civil suits 

(2) '^Vhcro no apphcation under sub rule (1) is made by 
the Government pleader on or before the day fixed in the 
notice for the defendant to appear and answer, tho case shall 
proceed as m a suit between pnvate parties 

Provided that the defendant shall not be liable to arrest, 
nor his propercy to attachment, otherwise than m execution 
of a decree 


ORDER XXVIII 

Suits hj or against Mihlarij Men or Airmen 
1. [S. 466.] (1) Vlicro any officer, soldier or airman O 28 

actually serving the Government in a 
onn®r"bu'n* w"* SS? military or air force capacity is a party 
?ue o^d^enWot uJf'm " to u suit, and connot obtain leave of 

absence for the purpose of prosecuting or 
defending the suit m person, lie may authonze any person to 
sue or defend m his stead 

(2) The authority shall he m writing and shall be signed 
by’ the officer, soldier or airman m the presence of (a) hi® 
commanding officer, or tho next subordinate officer, xf the 
party’ is him<5clf the commanding officer, or (b) where the 
officer, soldier or airman is servang in military or air force 


926 


THE FIRST SCHEDULE 


0. 28, 
rr. 1-3 


stafi employment, the head or other superior officer of the 
office in 'which he is employed Such commanding or other 
officer shall countersign the authority, which shall be filed in 
Court 

(3) "When so filed the countersignature shall be sufficient 
proof that the authority was duly executed, and that the officer, 
soldier or airman hy whom it was granted could not obtain 
leave of absence for the purpose of pro'^ecuting or defending 
the suit in person 

Etrplanahon — Jn thi** Order the expression “ commanding 
officer ” means the officer m actual command foi the time 
being of any regiment, corps detachment or depot to which 
the officer, soldier or airman belongs 

Changes in the rule — The words or airman have been added in the heading 
of this Order and in this rule after the word soldier by the Repealing and Amending 
Act 1027 The words or air force in tins rule were inserted after the word null 
tary by the same Act 

2, [S. 403.] Any person authorized by an officer, soldier 

or airman to prosecute or defend a suit m 
MM 0 Miiy'**or his stcad may prosecute or defend it m 
appoint pu er peison lu the Same manner as the officer, 

soldier or airman could do if present , or he may appoint a 
pleader to prosecute or defend the suit on behalf of such 
officer, soldier or airman 

Changes In the rule — See note »o r 1, Changes in the rule 

3. [S. 467.] Processes ‘^r\ed upon any person autho- 

ser ce o non o officei soldiei OP airman under 

authoriicj oronhupicader lulc 1 OF UDon auv plcadep appointed as 

to be good nerricc . i ^ 

aforesaid by such person shall be as 
cfiectual as if they had been served on the party in person 

Changes In the rule — See note to r 1, “ Cliungea in the rule ’ 


ORDER XXTX 

Suits by or agntrist Corporations 

O. 29, r. 1 1* by or against a corporation, any 

pleading may he signed and verified on 
hclialf of th© corporation by the secretary 
or by any director or other principal officer 
of the corporation \\ho is able to depose to the facts of the case 
Companies authorized to sue and be sued in the name of an ofBcer or 

trnstee — All reference has been omitted in this and the next folIovinB rule to 
e< mpamea suthorised to sue and beoned in the name of an officer or of a trustee, as such 



SUITS BV on AGAINST CORPOnATIO.VF. 


y/T 

companies, if any ther« b«?. rery rar*- A LVv/fi *» />• tt 0. 

of 1926 «uthon«c<l to and W ftn^ m lit* naniA rd lly Ur-iz/fi. A rv,* l/y 
are ^^ce pr«idfnts of the union u not mauiUinatd' (ir) 

Tbe role Is perinlsslve.— TV ni)^ l» an/f rM n.afM«W/ f /< 

in a auit by a company may »i?n'd lo tb^ iircrcUrr, Aitrt-Ki^ trt iA\^f j/f/z-'ljof 
able to depose to the facta But th« doea not ewluife O e,,t |4, aod a* a y/rf/ / »« 

unable to eipn itself the worda ‘ eaiMie ' In tl»e lattef nU «-ii»tls a t/y 

authonse a person to aijm a plaint on ita belulf (zj 

Foreign corporation.— Th^ prr.'^iufe by ibu aj/j'./a t// f /> 

corporation# al«o. A foreiyn c»/rporatif»n can tUim t}>e I/enefii , f (bu fiib i 

registered under the Indian C«mi«nie« Art ««• under an A«-t of f'arlUmef l (f/) 'ff ,4 ^ 
plaint in a suit b> the Finger Sranufactunng Gninpany. *hl'li l« a <«»m jinny 
In the United State#, may Ije verified by an a/< rit fydding a (^e;i» rat |»/»» r / 1 uUmiJ y 
from the companj a« a “ pnncijMl «»IK«ef " of tlu- romjMiriy ulttilfi lb* inranln/ rd H .« 
rule (2) The fact that the Agent al«w arta W anollyer iorfl/n firm la t>//l u ab ;Ul I'// 

Salt by an nnreglstered or anlncorporatid eoclt^ty, A *njt hy t<, 

unregutered or unincorporated rvKiety must lie brought in lb> riamea of alt II.A Ihniit^fg 
of the iociety {<.) ttherc there ar'* ntimeroua uiemliera, tin* mil limy |nal|lobd l/y 
one or more of them with the p<fmi«uon of the f'ourt nil |y bait of alt (0 l,r fi) 

Salt by or agalnsla regWleredcompaby.- A »wit by or »|/»hi»t a i»jdityr*d 

rotapeny must be instituted in the name of tlie<oui|>any A mit agalnal li»o loinjia/ 114 
described a# “ the India General 8 N Alt Go , Ltd , and Ibi- lllvir# H f{ fVi, l4it, 
by lAttr joint Afftnl A F. /fodyera," la aMlMantUlly a aiiJt agnlnal Itogira add /f 
contravention of the prcivwlona of tbw rule Tl>" wonla " liy th»lr Jolul a(onl A II 
Rogers ” should lie omitted (e) |(ot If tlie rili'f la nally aoiigbl agnlnut llio f'oropany, 
and the error la one of mUde«rjjrtlon, a suit iioiiiinally agalint llie Ajonl rony j^, 
treated a# a suit againnt the Oirnjiany (</) 

" Otber principal officer of the corporation.” mwiagef at i,f 

the local branch of the IJedd and l>»ndon lUuk waa nutkirrUnl hy n juiirr of id/orwr// 1,, 
manage the aflairs of the llviik, and to aulmtitulr any ja raoii for blinu If In jriiimiid,y, 
of this power he gaie a /loi/er of atlornry to tlie luroiintant of tb'< Ibiiib lo nininigM lb„ 
aSair# of the Rank, but the pow< r omiltr d worda giving Aiillmrily In aiie II Wn< b' M 
that (he accountant was, under the rircumalan<<#. the prior ii>n| nlTI'er of tlm J( iiit |ii„( 
that he could, a# such, iign and verify the plaint In a suit lih d by tlio bonk (r) 

principal officer able to depose to the facts of tho case 'I Im r ni. niu (o^b 

Court has held that a# regard# every pbading on iibalf id a ii<ni|>nriy nr ii‘i\iiinUoii 
the fitness to aerify of the pr rnon purporting to v» rify H iiiii't l#» (irnveil by nfllilnvli (ff 
Note the diflerence m punctuation fatwicn thU rule and r H N low 

Clsmlssalot suit. — Where in t!ie vawo(kau(t by a ybUtit U 

and verified by an officer rtAer than a prindjail oflirvr of the ior]>ornl|>iri, the mill abniild 
tie i/i<"’i»«e.r <"» _ i,.t .1.. , • ,i < • jtfmugnl, It |n tlie law nf an inirr vlsleml 


^■••vrr C« v /(nUfMiranWrt) 1 

SIH«I 1(13 ' ' 


VarrSaria rof^mrotui# lot v Chftmitntf I 
Fai^k llnHfn . 

|l»ll| 2 K n Sie tW Sim AfkuufU 
kaUI /MmlwliA UnruUt r hntKt ' 
Tni<<t{anlU/MU>M,|UltSt k « 22 * 
P#a/^i«>itv A>«r|isg«i 2 naD lar . 

UriZtf A«(S r»v V /m I 

<I»2V| 49 1 k. J aJT ( 291 A 1 413 


(e| inJtdi Hfnafnl M K ^ H (u tit v i.ii 
</eXna (llilfll 41 < «l 411 1| I ( nti 
(41 Hafir IjiI y /’««( lallil llillii ly (lUJflj A 
lat IZM 90 I I nso I ihi A I' 40 
(#1 tlrfitaiut /Mafua loifii y Ol /A/int (t N i|| Ji 
(al no, 20 I A I1J Alirn IlnkArr, y 
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7#0 y Fart taAiUn lUiUa ly 

(try ((Hv 3 l 22 (al tft# 

(#) }■rll//;'ffT TAa llaioltl Furri}’t ilUtUina 

•! IA« ! tt§h/rrian tkartk {l#9i| 14 All 
420 


2 



D26 


THE FIRST SCHEDULE 


0. 28, 
rr. 1-3 


staff employment, the head or other superior officer of the 
office in which he is employed Such commanding or other 
officer shall countersign the authority, which shall be filed m 
Court 


(3) When so filed the countersignature shall he sufficient 
proof that the authonty was duly e-<ecuted, and that the officer, 
soldier or airman hy whom it was granted could not obtain 
leave of absence for the purpose of prosecuting or defending 
the suit in person 

Explanation — In this Order the expression “ commanding 
officer ” means the officer in actual command foi the time 
being of any regiment, corps detachment or depSt to which 
the officer, soldier or airman belongs 

Changes In the rule —The words or Airman have been added in the heading 
of this Order and in this rule after the word soldier by the Repealing and Amending 
Act Wa? Ths ^ctda or air force u» dua tale were wiaerted aiter the word nuU 
tary by the same Act 

2. [S. 4G5.] Any person authorized by an officer, soldier 

or airman to prosecute or defend a suit in 
his steud maj prosecute or defend it in 
apioint plea er pcrson in the samc manner as the officer, 

soldier or airman could do if present , or he may appoint a 
pleader to prosecute or defend tho suit on behalf of such 
officer, soldier ot airman 

Changes in the rule — See not* tor I, Changes m the rule 

3, [S. 467,] Processes scried upon any person aufcho- 

nzed by an officer, soldier or airman under 
authorized oroa^tspleadcr rule 1 or upon any pleader appointed as 
to be good Bcrncc aforesud by such person shall be as 

effectual as if they had been served on the party in per'‘on 

Changes in the rule — See note to r l, •* Changes in the rule ’ 

ORDER XXTX 

Suits hy or against Corporations 

0. 29 r. 1 !• smts by or against a corporation, any 

* pleading may be signed and verified on 

behalf of tho corporation by the secretary 
or by any director or other principal officer 
of the corporation who is able to depose to the facts of tho case 

Companies authorized to sue and he sued lo the name of an officer or 
trustee — All reference ha» Wn omiUf^ m th'* and the next follnwing 
c mpanics authonscil to »ue and be aoed m the name of an officer or of a trustee as bu n 
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companie*, if snj there be, arc ^erJ rare A tcgrtterecl trades Union is under Act IG 0. 
of 1926 authorised to sue and be aned m the name of the Union A suit by person* who 
are Mce presidents of the union is not maintainable (ir) 

The rule Is permissive — The mle » permissive and not mandatorj A plaint 
in a suit bj a company maj be signed bj the secretary, director or other principal ofHee-r 
able to depo«e to the facts But this does not exclude 0 C, r 14, and as a company is 
unable to sign itself the words 'good cause’ in the latter rule enable a companj to 
authorise a person to sign a plaint on ita behalf (x) 

Foreign corporation — The procedure pn scribed by this rule applies to furei/n 
corporations al«o A foreign corporation ran claim the benefit of this rule although not 
registered under the Indian Companies Act or under an Act of Parliament (y) Tliu* a 
plaint in a suit bj the Singer Sfanufactunng Ojmpinj, which is a company mcorp-irated 
In the United States, maj be serified bj an agent holding a general power-of attorney 
from the company as a *' principal officer ** of the company within the meaning of this 
rule (r) The fact that the Agent also acts for another foreign firm is not material (n) 

Suit t)7 an unregistered or anlncorporated society.— A suit by an 

unregistered or unincorporated socielj must be brought in the names of all the memW* 
of the society (b) Athens there are numerous members, the suit ma> be institiiUd by 
one or more of them with the permission of the Court on bebalf of all [O 1, r H] 

Suit by or against a registered company —A suit by or against a regisUred 

company must be instituted in the name of the company A suit against tw'o coin{Mrii'-a 
described as ‘ the India General S N & R Co . Ltd > and the Rivers H N CV> , f td . 
by ibeir joint ^9<n( A E Rodjers,” is substantially a suit against Roger* and it |« bt 
contravention of the provisions of this rule The words ‘ by their joint agent A K 
Rogers " should be omitted (c) But if the relief is really sought against thn Cdrnjniiy, 
and the error is one of misdescription, a suit nominally against the Agent may )<n 
treated as a suit against the Company (4) 

“Other principal officer of the corporation ’’—The manager at luckiinw of 
the local branch of the Delhi and London Bank was avthonttd by a pvtitr of ailortity Ui 
manage the afiairs of the Bank, and to substitute any person for himself In piirsiianix 
of this power he gase a power of aitornetf to the accountant of tho Bank tii maiiayn t|,M 
affairs of the Bank, but the power omitted words giving authority to sue U wss UJ I 
that the accountant was, under the circumstsneea. the principal officer of tho Bank and 
that he could, as such, sign and verify the plaint in a suit filed by the bank (r) 

Friuclpal officer able to depose to tbe facts of the case —The Calcutta irj^b 
Court has held that as regards every pleading on behalf of a company nr corjoratlori 
the fitness to verify of the person purporting to verify it must bo proved by affidavit (ff 
Note the difference in punctuation between this rule and r 3 below 


(r) Sinter Manufadnnnf Co t lloiiiuifA (IV03) I 
50 C»1 103 ^ ‘ ' I 

(f) ilanufarlnnnt Co y ior JImAum I 

waif(iei2) I"unJ lire DO 6 p 33 101 V 


llfllll S k 11 SIS 
taUI tkimpthti llrmlft y OritiU 
rrvnt / AC/e na./mryligiSll K « S*S | 
rdaela (i ^ OAiin A«ar(ls9S| SO VD IB' I 
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U*?») «« I L. J 3S* l SVl A C 415 



(/) Imtmalional Continenlal CanuleliA 
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O. 29, or unincorporated society the fcuit la hronght in the names of some only of the members 
1. 3 of the society (ft) See notes abo%e 

2, [S. 436.] Subject to any statutory provision 

regulating service of process, wbere the suit 
•^rviceoD forpoMticD jg agaiiist a Corporation, the summon** 

may be served — 

(a) on the secretary, or on any director, or other 
principal officer of the corporation, or 

(b) by leaving it or sending it bv post addressed to the 
corporation at the registered office, or if there 
IS no registered office then at the place where the 
corporation carries on business 

Service by post — ^The language of the old section has been enlarged so as to allow 
of EcrTice by post on corporation and by this means the rule is brought into line with 
the provisions of sec 148 of the Indian Companies Act 7 of 1913 

3. [ S. 436, last para. ] The Court may, at any stage 

. of tlie Slut, require the personal appearance 
sttendsnee oi om«t of of tiic Secretary or of any director, or other 
principal officer of the corporation, ^ho 
may be able to answer material questions rdatmg to thesiut 


ORDER XXX 

Sxiits by or agatnst Firms and Persons carrying on business 
tn names other than their oion 

O 30, r. 1 1. [A^citi R. s. c„ o. 48A, r. I,] (1) Any two or more 

persons claiming or being liable as partners 
^^s^insofrattncr.fn name Carrying OH business in British India 

may sue or be sued in the name of the firm 
(if any) of which such persons were partners at the time of 
the accruing of the cause of action and any party to a suit 
ma> m such case apply to the Court for a statement of the 
names and addresses ol tdie persons w’no were, at fue time lA 
the accruing of the cause of action, partners in such firm, to be 
furnished and aerified in such manner as the Court may direct 
(2) IMicre persons sue or are sued as partners in the 
name of their firm under sub rule (1), it shall, in the case of aiiv 
pleading or other document required by or under this Code to 
be signed, aerified or certified b> the plaintiff or the defendant, 
suffice if such pleading or other document is signed, aerified or 
certified bv any one of such persons 


(A) I*a«KA<r 


Orarl iriiar(t99*)"OAII U 
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Suits toy or against firms.— The whol^of thw Onler js np« It H a rrproclnction O, 3 
Almost lerbalim of the principal niles conipnM^d in O 4^A of the Fngli«h rule*" The 
rules as to the nlMchmenl of partnership property «nd the eiecutiui of decree against 
firms will be found m 0 21, rr 4toanA50alKrtC 

In applying Eng1i«h decisions under the corresponding rules m I ngland, it must bo 
remembered that there is a distinction between the English and the Indian law as to 
the liability of partners According to the Fnghsh law, the liabilitj is joint , according 
to the Indian law, it is joint and seieral See Indian Contract Act, 1872, es 42 to 4') 

Under «cc 45 of the Contract Act one of two joint iwomisecs cannot sue alone This 
order modifies that section and if the promisees are partners it enables one to sue 
alone but onij if he sues in the name of the pirtner«hip (») 

This Order deals with the mode of suing firms Role 1 proMdes that two or more 
liersons claiming or being liable as i»rtners maj sue or be sued in the firm name But 
cs the rule is permissnc it docs not affect the right of the pliintid to implead all the 
members of the firm (j) Rule 3 pros ides that where a suit is instituted by partners 
m the name of their firm the plaintifls shall, on demand in WTiting bj the defendant, 
declare in writing the names and places of residence of the partners If the plaintiffs 
fail to comply with the demand, the Court maj staj further proceedings If the demand 
iscomphedwith, the suit will proceed as if all the partners had been named as plaintiffs 
m the plaint As regards tianature and tenfcation where a suit is brought m a firm 
name it is proiided by r 1, sub r (2) that it will suffice if tho pleading or any other 
document required to be signed or lerified is signed or verified by any one of the partners 
It IS not nece«sary that all the partners should sign or venfj it As regards appeamnee 
in a suit brought against a firm, it is to be noted that a firm eannot appear as a firm, and 
the partners should therefore appear indiaiduallj in their own names but all subsequent 
proceedings should continue m the name of the firm (r 6) Mherc a suit is brought 
again t a firm no partner can put in a personal defence (I) lie can only file a written 
statement for and in the name of the firm The decree also must be in the name of tho 
firm (1) though all the partners maj not haac appeared (m) 

Finn — As to the definition of a firm it is laid down msec 4Df the Indian Pc rtneiship 
Act, 1932, (Act 1\ of 1932) that persons who have entered into partnership with one 
another are called collectirclr a ‘firm’ ’ The Calcutta High Court has held that a 
partnership firm is not a pppion but metelj a collective name of the individuals who are 
members of the partnership and as such cannot be a partner m another firm (n) 
Therefore a partnership consisting of indniduals and subordinate firms is a partnership 
of those individuals and the partners of the subordinate firms Similarly a partnership 
of subordinate firms is a partnership of tlie members of tho®e subordinate firms 


Joint Hindu family firm— Order net applicable— The provL«ions of this 
Order do not appfj to a joint Ifindu familj firm for the rights and liabilities of such a 
firm are not escliiciich regulated bj the Indian Contract Act Such a firm must sue 
and be sued in the name of its members (o) 


Minor.— In England an infanta contract u xoidable and he maj be a partner 
He is not, howeier, pcrsonallj liable for the debts of the firm, but a creditor who lias 
obtained judpiient against the firm »n tlie proper form that i* a judgment against the 
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0. 29, 
rr. 1-3 


or Unincorporated soeictj the suit m brought in the names of some only of the members 
of the society (A) See notes abore 

2. [S. 436.] Subject to any statutory proM'iion 

regulating scmce of process, where the suit 
•Venice on rorpofation jg ogaiDst a corpomtion, the summons 
may be se^^ cd — 

(a) on the secretary, or on any director, or other 
principal officer of the corporation, or 

(b) b\ leaving it or sending it by post addressed to the 
corporation at the registered office, or if there 
IS no registered office then at the place where the 
corporation carries on business 

Service by post — The language of the old section has been enlarged so as to allow 
of service by post on corporation and by this means the rule is brought into line with 
the provisions of sec 148 of the Indian Companies Act 7 of 1013 


3. [ S. 436, last para. ] The Court may, at any stage 
„ , .of the siufc, require the personal appearance 

•tteiKiaice oi om«r of of tlie sccrctar^ or of anj director, or other 
principal officer of the corporation, who 
may be able to answer matenal questions relating to thesiut 


ORDER XXX 

Suits by or against Firms and Persons carrying on business 
m names other than their oun 

O. 30, r. 1 1. R. S, C., o. 48A, r. I. ] (1) Any two or more 

persons claiming or being bable as partners 
of and carrying on business m British India 

may sue or be sued in the name of the firm 
(if any) of which such persons were partners at the time of 
the accruing of the cause of action, and any party to a suit 
may in such case apply to the Court for a statement of the 
names and adffresscs of the persons who were, at the time of 
the accruing of the cause of action, partners in such firm, to be 
furnished and verified in such manner as the Court may direct 
(2) "Wliere persons sue or are sued as partners in the 
name of their firm under sub rule (1), it shall, m the case of anV 
pleadmg or other document required by or under this Code to 
be signed, verified or certified by the plaintiff or the defendant, 
suffice if such pleading or other document is signed, verified or 
certified bv any one of such persons 


PaiKhnU-r Oa rt 20 AU 10 
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Salts by or against firms. — The wfiol^ of this Onlor is new It is a rcprotluction 0. I 
almost t<r6n/im of the princiiwil mica rompnscd in O 48\ of the Fnglish rules The 
rules as to the olfnc^men! of i«rtncTshjp propettj and the execution of decree against 
firms will be found m 0 21, rr 40 and 50 those 

In appljnng English decisions under the corresponding rules in England, it must bo 
remembered tliat there is a distinction between the English and the Indian law as to 
the Jiabilitj of partners According to the English law, the liabilitj is joint , according 
to the Indian law, it is joint and eeseral See Indian Contract Act, 1872, ss 42 to 45 
Under sec 43 of the Contract Act one of two joint promtsees cannot sue alone This 
order modifies that section and il the promisees are partners it enables one to sue 
alone but onh if he sues in the name of the partnership (i) 


This Order deals with the mode of suing firms Rule 1 proiidcs that two or more 
jicrsons claiming or being liable as partners niaj sue or bo sued in the firm name But 
cs the rule is jyrmis«iie it does not affect tlus right of the plaintiil to implead all the 
members of the firm (j) 3 proTides that where a suit is instituted bj partners 

m the name of their firm the plaintiffs shall on demand in WTiting by the defendant, 
declare in writing the names and places of residence of the partners If the phintiffs 
fail to comply with the demand, the Court may slay further proceedings If the demand 
iscoroplied with, the suit will proceed AS iCaU the partners had been named as plaintiffs 
m the plaint As regards iignaluu and tenjfea/»oj» where a suit is brought in ft firm 
name it is prOMded by r I, sub r (2) that it will suffice if the pleading or ftny other 
document reijuired to be signed or renfied is signed or senfied by any one of the partners 
it IS not necessary that all the partners should sign or verify it As regards appearance 
m a suit brought against a firm it is to be noted tliat a firm cannot appear as a firm and 
the partners should therefore appear indiMdually in their own names but all subsci^ucnt 
proceedings should continue in (he name of the firm (r C) Where a suit is brought 
against a firm no partner can pu( in ft personal defence (I) He can only file a written 
statement for and tn the > ai xe of the firm Tl»c decree also must be in the name of the 
firm (1) though all the putners may not hasc appeared (m) 

Firm. — As to the definition of a firm it is laid down in see 4of thelndianPirtneiship 
Act 1932, (Act I\ of 1032) that persons who h.a\e entered into partnership with one 
another are called colleetiicly a ‘firm’ ’ The Calcutta High Court has held that a 
partnership firm is not a person but merely a collectire name of the indinduals who arc 
members of the partnership and as such cannot be a partner in another firm (n) 
Therefore a pnrtnersbip cnn'isting of indniduals and subordinate firms is a partnership 
of those indmiliials and the partners of tlic subordinate firms Similarly a partnership 
of subordinate firms is a partnership of the members of tho-e subordinate firms 


Joint Hindu famUy firm— Order net applicable —The provi-ions of this 
Order do not apply to a joint Hindu family firm for the rights and liabilities of such a 
firm are not cxclu'ircly regulated b> the Indian Contract Act Such a firm must sue 
and be sued in the name of its members (o) 


Minor — In England an infant a contract w Midable and he mav be a pirfner 
He 13 not, howeier personally liable for the debts of the firm but a creditor who has 
ol tamed judgment agamrt the firm in the projier form that i*, a judgment against the 
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0» 30, T. 1 <lefendant firm other than A B, an infant partner, may le\ > execution ajrainat the 
partnership propertj (p) If the action is not hrouglit against the firm jn the firm 
name, hut js brought against the partnera as nominee, the infant partner ought not to 
be joined as a partj ( 5 ) In India a minors contract Is %oid, and a minor cannot ho 
a pirtncr He maj, houescr, he admitteil to the I'cncfits of partnership in which case 
hia shaft in the profiertv of the firm is liable for the obligations of the firm but he is not 
por«onalIj liable aee Indian Contract Act, 1872, « 247 The “Mure ' referred to 
m sec 247 is the right of the minor to participate in the property of the firm after its 
obligations are aatiafied (r) hen a minor lias been admitted to the lienefits of 
partnership, a reference bj the firm to arbitration "ill bind the minor to the extent 
of lus share in the property of the firm («) SeeO 21, r 50 

Suit against “ manager and owner of a firm —in a Bombay ca«o (t) the 

plaintiff filed a suit against “C A , manager and owner of the shop of V C ” It turned 
out that C A had died before the suit was filed, and the plaintiff applied to bring the 
heirs of C A on the record Tlie period of limitation hid by that time expired and so 
the lower Court dismi'x'Cd the auit as time barred The High Court reversed the decree 
on the ground that the amt vras m substance a suit against the firm 

'* At the time of the accralng of the cause of action '—These words show 
tiiat a suit may be brought by or against a firm m the firm name tbougfi the firm may 
have been dissolred before the date of the amt, provided the cause of action arose 
before dissolution (u) 

“ Carrying on hnslness In British India ” — ^This rule applies to all partnerships 
carrying on busine«s in British India Therefore a firm which camea on business in 
British India may be sued in the firm name under this rule, although it be a foreign firm 
the members of which are resident out of the jurisdiction (i) ‘ The only question to he 

considered in order to see whether the case comes within the rule is irhethcr the firm 
Carnes on business [m British IndiaJ* (u) If il does, the partners may be sued in the 
firm name If it does not the partners cannot sue (x) or be sued (y) in the firm name 
The expression carry on business” has no special legal significance It must be 
interpreted in the ordinary business eenae(') A firm in England cannot be said to carry 
on business in Bombay, merely because it ^s employed on agent m Bombay to collect 
orders for the firm, the ojear hat mg no aulhorilg to accept or reject the orders ( 0 ) , |t does 
not luahe any difference that the name of the firm is affixed to the agent s office ( 6 ) See 
notes to sec 20 ' Carries on business 

Suit by firm oq promissory note passed to a member— A firm may sue on 
a promissory note parsed to one of its members tliougti the note has been passed to him 
in his name (c) 

Firm as agrlcaltUrlSt — The definition of “agriculturist in sec 2 of the 
Dehkhan Agriculturists Pebef Act, 1579 can only apply to a firm sued under the prod 
sionsof O 30,r 1, if that firm by itself or by its servants or by tenants cams its livelihood 
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wholly or prmcipallj bj agriculture earned on within the limits of a district to which 
the Actestenda The mere fact that one or all the members of a firm earn theirlneh j 
hood pnncipall^ from agricultural income does not make the firm itself an “agrtcul 
tunst” within the meaning of that Act (rf) 

Statement of names and addresses —Rule 2 enables a defendanl to obtain 
disclosure of the names of the partners in a/>fainti^/r»i*bj a statement m writing bj the 
plamtifi or their pleader Under r 1 «»y fwrly to the suit tnoy api^y to Me Co«r< for a 
statement of the names of the partners m the platntiff or dtjendant firm to bo furnished 
and verified in such manner as the Court may direct («) “ It is perhaps not altogether 

easy to reconcile the two rules but r 2 is applicable to the case only of plaintiffs, 
whereas r I applies generally (/) Where an affidavit has been filed under r 1 or a 
declaration made under r 2, the Court has no power to rciiuire the deponent or 
declarant to attend to be cross examined on the affidavit or declaration, nor has the 
Court any power to direct the separate tnal of an issue as to whether a person whose 
name has been disclosed in the affidavit or declaration was a partner m the firm at 
the time the cau^^e of action accrued (g) Rut the statement of names disclosed in 
the affiilaMt or declaration wnll be treated as embodied in the plaint and will be a 
necessary ]iart of the cause of action, and if the plaintiffs fail in establishing it. the 
suit will fail (A) 

Salt by or against Individual partners —See Indian Contract Act, 1872, ss. 43 
and 45 

2. [A’'ciP R* S. C, O. 48A, r. 2.] {]) W]icre a suit 13 
instituted by partners m tlio name of their 
nanj*®*"'* Nrtocr* fimi, the plaintiffs OF tliciF pleadcF shall, 
on demand m wTitmg by or on behalf of 
any defendant, forthwith declare m writing the names and 
places of residence of all the persons constituting the firm on 
whose behalf the suit is instituted 


(2) Where the plaintiffs or tlicir pleader fail to comply 
wTth any demand made under sub rule (1), all proceedings 
in the suit may, upon an application for tliat purpose, be 
stayed upon such terms as the Court may direct 


(3) A\niere the names of the partners arc declared m the 
manner referred to in sub rule (I), the suit shall proceed m 
tlie same manner, and the same consequences in all respects shall 
follow, as if the} had been namcdasplamtiflsin the plaint . 

ProMded tliat all the proceedings shall nevertheless 
continue m tlie name of tho firm 


Disclosure of partners names — notes to t 
nstTKv* ami b<) lre<'e*. If the plaintiff firm has not ma 
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but jt IS not sentce upon any oihtr mtmbtr of the firm bo bs to make such member “ a Q. 
person who his been serredasa partner,” etc , within the meaning of 0 21, 

r 50, sub r (1), cl (c) If the scmce is effected in the second mode prescribed bj the 
rule, that u vpon a manager at the place of partnership busmcss and the manager is not 
a partner, the senioe h good service upon tho firm, but it is not service upon an) 
member of tho firm so as to make such member “a person who has been \niln\iuaUy 
served as a partner,” etc , within the meaning of O 21, r 50. sub r (1). cl (c) (n) This 
distmetion is important for the purposes of execution, for, under 0 21, f 50, where a 
decree has been passed against a firm, execution can at once issue without leave of Court 
agamst the property of the firm and also against the sejiarate property of anj individual 
partner who was served with the wnl But execution cannot be issued without leave 
of Court against the separate property of any partner who was not served with the writ 
and did not appear (o) 

Dissolution Of partnership before Institution of suit ~W here there has been 
dissolution to the knowledge of the plamtiff, he cannot make an outgoing partner liable 
unless he served tho wnt of summons upon liim A sues tho firm of B <t Co upon a 
promissory note iwssed to him bj the firm UTien the note was given the firm consisted 
of three partners. X, }* and Z, but Z bad retired from the firm before the institution 
of the suit, and /I knew before bo instituted the suit that Z had so retired Z resides 
in British India, but he is not indmdoallj served as required bv the proviso to this rule 
Z does not appear ^ obtainsa decree against the firm The decree cannot be executed 
ammst the personal property ot Z Nor can A applv under 0 21, r 60, *wb r 12) for 
leave to execute the decree against the personal property of Z So also on the death of a 
partner his personal estate cannot be made liable unless bis legal representative is 
joined (p) This is be-'ause tho present rule overrides 0 21 r 50, and tho httcr rule 
only applies where there has l>oen no dissolution to the knowledge of the plaintiff (g) 

The above ruling would not to the case of a partner wlio had left the firm before 
the institution of the suit without the knowIc«lge of the plaintiff If the plaintiff was 
not aware of the dissolution when he filed his suit, the decree binds all the partners in 
the firm whether they have been served indmduall} or not (r) 

Service on manager, subsequent service on partner.->'\Vhero a summons 
H served upon a manager, and subsequentiv upon a jiartner, it is the date of tho latter 
service from w Inch time is to be counted for the appearance of the defendant firm (s) 

"Principal place at Which the partnership business Is carried on' —See 

notes to r 1 above, ” Carrying on business m Bnti*h India 

" As the Court may direct ’ —TLc'ie words do not occur m the corresponding 
English rule. According to tho Fnglisb rule, the summons maj be served upon a partner 
or upon tho manager at the plaintiffs iqition Under the present rule, it would seem, 
that the plamtiff has no such ojition, and that he should obtain the dire'lions of the 
Court as to the mode of service If the method of service prescribed bj the Court is 
followed, then prima facie there has been service on the firm (J) The omission to 
obtain such directions is. however, od 1> an irregubritv vnllun the meaning of s 09 
and docs not vitiate the service ^w) 

Notice to be given to the person served as to the capacity in vrhlch he Is 

served — r 5 below and notes thereto 
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0, 20, rrtf'ri'i, tf.* f^p^r j' 1* ro* to tL» •ni*. bo* to *II •■■ tbi* £r5X to *3 

IT, 2, 3 » fVf Lt*^t n » f"tj «£_<*■! ,«c~. 4-d this 1 1 r'=:‘*‘!T- tir d-f-tt (H Tt# 

r'^fUrx’i i ib^ a 1 c rf pir'i"'. «q that i! tb* p^T.<<l cf L=i‘a‘? ® 

b dfrUra's't" «f •'M ef eo »e 1 tbe t"!.' 1 (>-' 

PrtceedlcSs to costlace la cane cf Cm. — r<-'e^ to r I ab*~’e “Scs-» 

f T'*,” p »^'l r 6 1^1 ,»•,* p— « to fOs'iE"? is rJSif 

r'fm ’ 

3. [-Vcf^. R.S. 0.4SA. r.3.] \\ 1 iere persons are sued 
PS partners in the name of their firm, the 
summons shall be sen-ed eitlier — 


/ 


/ 


(a) upon any one or more of the partners, or 
(li) at the principal place at which the partnership 
business is carried on witliin Briti«h India, upon 
any person lip\'ing, at tlic time of service, the 
control or management of the partnership 
business there, 

as tlie Court may direct ; and such service shall be dcem^I 
gocxl Fonicc upon the firm so sued, whether all or any of the 
jjartriers arc within or without Bntisli India : 


I’rovidcd that, in the case of n partnership vrliich Int** 
been dissolved to the knowledge of tlie plaintifi before the 

institution of tlic suit, the summons shall be seized upon oYry 

jiorson within British India whom it is sought to make habc 

Service of somnians — ^XliMruleistolwreaJ wjth r 1 «bore and ^*li 0 21, r 

It an lit< only to mnta n^nimt jwiHnm in tA« name />/ their firm It provides a 
Jtonlc of eervi'o upon firms rarrymy on lunntee in Dnhah India, SThelber the partner* 
rcBi'lo willim or without Untish Indm (y) One mode of service authorised by theni e 
Is servlffi upon anyone or more of the partners, the other is semee Rt the prmciF' 

jl/ico of biKintM of the partnership, within British India, upon the manager of t 'C 

hiisinrss If tlie Bummon* isnol aerred in either of the°o ways the service is irregular ( 

If It la ai rveil m eiUnr ol these waya, the service »a good Bcrvice upon thtfi-rm whet 
nil or (iny of tlio j irfncra iro within or without British India The sen ice being 
aerviro vjKin the firm, anj decree that maj be passed in the suit against the firm raai 
exc''iit<rl against the i>roi>crtyo//AeJTrm When the firm has been di'solved, the on ' 
iiielliocl of at rvico is under clanac (n) on partner (f) , and if service by registered po* 
has 1 cen onlered, the rri,istere«l letter should be addressed to a partner arid not to e 
firm namo ut tlin jiIaco where the busincna used to bo earned on {m) 


If the service IS elTcctcd in the first mode i>rescnbed by the rule, that is if the service 
Is up tn H partner, it is good sen ice njoa the firm ae uetl as vpnn that partner persona y 
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but it 13 not eerMce upon any othtr mtmbtr of tlie firm so as to make such member “ a Q. 
person who has been tndwidua^ty serredasa partner,” etc , within the meaning of 0 21, 
r 50, sub r (1), cL (c) If the service is effected in the second mode prescribed bj the 
rule, that is upon a manaytr at the plico of partnership business and the manager is not 
a partner, the serMce is good service upon the firm, but it is not service upon anj 
member of tbo firm so as to make such member “a person who has been tndnilnaUy 
served as a partner,” etc , within the meaning of 0 21, r 50, sub r (I), cl (c) (n) This 
distinction is important for the purposes of evecution, for, under O 21, r 50, where a 
decree has been passed against a firm, execution can at once issue without leave of Court 
agamst the property of the firm and also against the separate property of anj individual 
l»artner who was served with the wnt But execution cannot be issued without leave 
of Court agamst the separate property of any partner who was not served tnth the writ 
and did not appear (o) 

Dissolution of partnership before Institution of suit — M here there has been 
dissolution to the knowledge of the plamtiff, he cannot make an outgomg partner liable 
unless be served the wnt of summons upon him vf sues the firm ot B d. Co upon a 
promissory note passed to him bj the firm MTicn the note was given the firm consisted 
of three partners, X, 1 and Z, but Z had retired from the firm before the institution 
of the suit, and A knew before he instituted the suit that Z had so retired Z resides 
in Bnttsb India, but he is not mdindoalfy served as required bv the proviso to this rufe 
Z docs not appear A obtains a decree agamst the firm The decree cannot be executed 
nraust the personal property <jt Z Norcan^applv under 0 21, r 50, sub r (2) for 
leave to execute the decree agamst the personal property of Z So al^o on the death of a 
partner his personal estate cannot be made liable unless his legal representative is 
joined (p) This is bc*ause the present rule ovemdes 0 21 r 60 and the litter rule 
onlyappbes where there has been no dissolution (o the knowlevlge of the pUmtifl (g) 

The above rulms would not appiv to the ca«c of a partner vrho had left the firm before 
the institution of the amt uukout (he knowte<lse of the plamtilT It the plaintiff was 
not aware of the dissolution when he filetl his suit, tbe decree binds all the Jiartners in 
the firm whether the} hare been served individuall> or not (r) 

service oa manager, subsequent service on partner.— MTiero a summons 

is served upon a manager, and 8ub>^quentl} upon a partner, it is the date of the htter 
service from w hich time is to bo counted for (he appearance of the defendant firm (a) 

"Principal place at Which the partnership business Is carried on'— See 

notes to r 1 above ‘ Carrviiig on business in Hntish India 

"As the Court may direct ’ —These words do not occur m the correspondmg 
Fnghsh rule. According to the Fnglish rule, the summons maj be served upon a jiartner 
or upon the manager at the plamtiSa option Under the present rule it would seem, 
that the plaintiff has no such option, and (hat he should obtain the directions of the 
Court as to the nioile of service If (he method of service prescribed bv the Court is 
followtsl, then ;iriwa Jaat there has been service on the firm (f) The omix^ion to 
obtain such liirections IS, however, onlv an irregulantv witbm the meaning of s 90 
and docs not vitiate the sen icc (a) 

Notice to be given to the person served as to the capacity in which he Is 

served — Sec r 5 below and notes thereto 
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THE UnST ECHKDULC. 


O. 30, parlncrs tlic proper pruceilnrp w not to cluiniL<‘« tlio nut, Im* 

IT. 2, 3 ** furtjior ilcchmtun makini; it fuH dwcloiurp, mu! lliii' 

fre<ih docliration in\ol\ca the ailditiin of new parii'' 
has oxpirril tlic dcclarati m nouhl Ijcof nnofTiet r 

Proceedings to contlnoc In name of firm 

(i^Jinst firm«, on ]> •12'> «nil r 6!ielo»,‘ ‘•iil -<111 1 

c r lirni 

3. [A’cit R. S. C., O. 4SA, r. 3,] A\ ]i 
^ as partners in the nanu ' 

summon^ slmll he seiMtl ui^ 


/ 


y 


(a) upon any one or more of tlie p.ntnti-' < 

(b) at the piincip.al place at uhich tli( ] 

business is cainctl on i\itlnn Jut 

any person liaMiig, at the time of «ti' 
control or management of Hic 
business there, 

as tbo Court maj dncct , and such service slmll bo 
good scrMco uj)on the firm so sued Mjietlicr all or an} of f' 
partners arc i\itluii or without British India: 

Plo^^ded tliat, m the case of a partnership 
been dissolved to the knouledgo of the plaintiff before 1 1 
institution of the siut, the summons slmll be sen ed 
person Mitliin British India ^\hom it is sought to maKC 

Service of summons — ^TliunilewtobcTe'ul with r 1 above and ''Uh 0 
It applies only to euiU oRain^t partners «» tht vame of their firm It provides a 
mode of femoe upon firms tarrying o« buaineaa in British Iniha whether the P'* 
reside within or ujtbout British India (j) Ooe inode of Femcc authorized bj t e 
u service upon anyone or more of the partners , tlie other is service at the J’U ^ 
]>lace of business of the partnership, within British India, upon the manager^o^ 

Inisiness If thesunimonsisnot serteclineitherof thc-^ wnjs the service is irregui 

If it w scried m either of these waja the serttce is good service vpon the firm j 

all or any of the iwrtners arc within or without British India The ® ^je 

service ttpon the firm any decree that niaj be passed in the suit against the 
executed against the properly of the firm Uhen the firm has been dissolved, ® 
method of service is under clause (a) on partner (/) , and if senice bj 
has been ordered the registered letter ahould be addressed to a partner and no 
firm name at the place where the bnsuiess used to be earned on (m) 

If the sen ice is effected m the first mode presciibed by the rule that is if 
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t it u act MiMce uyoa any »nem5<r ot the firm bo as to make such member “ a Q, 
rson who has been serredasa partner,” etc , within the meanmg of O 21, 

50, sob r (1), cL (c) If the semee is effected in the second mode prescnbed bj the 
lie, that 13 vpon a manager at the pl\eo ol partnership busuiesa and the manager is not 
partner, the service is good Bcrnce upon the firm, but it is not Bervico upon an% 
lember of the firm so as to make such member “a person who has been indiiiduaUt/ 
’cred as a partner," etc , within the meaning of O 21, r 50 sub r (1), cL (c) (n) This 
istmction 13 important for the purposes of exe-ution, for, under 0 21, r 50 where a 
Ircree has been passed against a firm, execution can ot once issue without leave of Court 
gainst the property of the firm and aUo against the separate property of anj individual 
xirtner who was served with the amt Biit execution cannot be issued without leave 
if Court agauist the separate property of any partner who was not served with the writ 
ind did not appear (o) 

Dissolution Of partnership before Institution of salt — MTiere there has been 
dissolution to the knowledge of the pUmtiS, he cannot make an outgoing partner liable 
unless he served the wnt o! summons upon him A sues the firm of B d Co upon a 
promi-isoiy note passed to him by the firm tlTien the note was given the firm consisted 
of three partner^ A, I and Z, but Z had retired from the firm before the institution 
of the suit and .d knew before he instituted the suit that Z had so retired Z resides 
m British India, but he is not indindoall^ sened as required bv the provuo to this rule 
B does not appear vl obtains a decree agamst the firm The decree cannot be executed 
ntrainst the personal propertj of Z Nor can A applv under 0 21, r 50, sub r (2) for 
leave to execute the decree against the personal property of Z So also on the death of a 
partner his personal estate cannot be made liable unless Ins legal representative is 
joined (p) This is because the present rule overndes 0 21 r 50 and the litter rule 
only applies where there has been no dissolution to the knowlevlge of the piviiitiff (9) 

The above ruling would not app*' ’be case ol a partner who had left the hrm before 
the institution of the suit inMoxt the knowle<lse of the pbintiff If the plaintiff was 
not aware of the dissolution when he filed Ins suit the decree binds all the partners in 
the firm whether they luve been served individually or not (r) 

Service ou manager, snbsequeot service on partner -~'R'here a summons 
H served upon a manager, and sub«equentlv upon a partner it is the date of the latter 
service from which time is to be counted for the appearance of the defendant firm (s) 

Principal place at which the partnership business Is carried on ' —See 
notes to r 1 above ‘ Cam ing on bu«ine^ m Bnti->h India 

‘ As the Court may direct — ^The«e words do not occur m the correspondin'’ 
Fn-’ . 1 ' T , I * - 


Cm « .i.t u,ieoi«i«Kt U tne method of service prescribed by the Court 13 

followevl. then ;rima fatu there has been service on the firm (I) The omission to 
obtain such directions i* however onlv an irregulantv withm the meanin"' of s. 09 
and docs not V itivte the service (v) * 

=«'«l»stot!iecapacItr Inwulch He Is 

served — See r 5 below and notes thereto. “ 

(■I /iir</*{i«*ifl)i-on.D -55 
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THE FIRST SCHEDULE. 


0.30, 4. [iV^ciy.] (1) Notwithstanrling anj-thing contained m 

® section 45 of tlie Indian Contract Act, 

rJtnM 1872, -wliere two or more persons may sue 
or be sued in the name of a firm under 
the foregoing provisions and any of sucli persons dies, whether 
before the institution or dining the pendency of any suit, it 
shall not be necessary to join the legal representative of the 
deceased as a party to the suit. 

(2) Nothing in sub rule (1) shall limit or otherwise affect 
any right which the legal representative of the deceased may 
have — 

(a) to apply to be made a part}’- to the suit, or 

(b) to enforce any claim against the suxvivot or 
suxT-dvors. 

Joladei of legal teptesentatlve — a iwi«8C8 a. ptomwovy note for Rs 5,ooo 
to a firm consisting of three iwirtners S, C and Z> If n dies 0 and I> alone cannot sue 
to reeoTer the amount of the note The suit must, under s 45 of the Contract Act, be 
brought by C and D along mth £ e legal representatiee The effect of the present rule 
la that where the suit is brought i« the firm name, it m not necessary to join B s legal 
representative as a party plaintiff {«) But the legal representatne may apply to be made 
a party plaintiff The mere fact that he does not apply will not affect his right to claim 
the benefit of any decree that may be passed in favour of C and J> If the suit is against 
the firm, and one of the partners diea before or during the suit, the decree can be enforced 
against the share of the deceased in the partnership property But if the legal representa 
tises are not joined, it cannot be enforced aganist the personal estate of the deceased 
partner {v) 

5. [_Neiv. R. S. C„ o. 48A, r. 4,] AVbere a summons is 
issued to a firm and is served m tbe manner 
acr^r'^ carac.ty ppovidcd by lule 3, eveiy person upon 
whom it IS 8er\ed shall he informed by 
notice in writing given at the time of such service, whether 
he js sensed as a partner or as a person having the contro] or 
management of the partnership business, or in both characters, 
and, in default of such notice, the person served shall be deemed 
to bo served as a partner. 

Notice in what capacity served — Where a suit is brought agamat a firm the 
firm name, the summons will be issued ogamst the firm Such summons may be sened 
either upon any one or more of the partners or upon the person m control of the business 
[r 3] The present rule provides that the person served should be informed by notice 
in miting given at the lime of service, whether he la served as a partner, or as a person 
in management of the business, or in both character* In defavU of notice, the person 

(O OanSingh\ Sflram CAa/i<* (19»n Slsll 1, {192ai 62 Mad 885 110 1 C 603^, 

100 I C 721 ( 27) A I 115 ( 80 ) A St 733 Itan i/nrain v 

(«) ilathuradai V tbrahim (10.7)61 Bom 98 /VeMd (1930) 52 All 061,130 1 C 71- 

105 1 C 871, ( 27) A B SSl.lusa/V (31) A A 65 
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eened will l>e demtd — not merolj prtavmed — to bo scned ai a partner If lie contends 
that he is not a partner, the proper course for him to adopt ji to appear under protest 
under r 8 below denying that he is a partner If he does not do so, he w ill be deemed to 
have been sened peraonalli/ as a partner within the meaning of O 21, r 60, sub r 1, 
cl (c), and execution maj be granted gainst him personally (x) 

Service on manager — if ecrv ice w effected on the person in control of the business 
and no notice is eer\cd as proMded by this rule the sen ice is not effective, and cannot 
be made w [Annual Practice, notes to O 48A, r 4) 

Appearance nnder protest — ^\bere a summons is served upon a person as a 
partner, but such person appears under protest denying that he is a partner, the plaintiff 
may disregard the appearance altogether, and proceed as if the summons hail not been 
served , that is, he may have serMce subsequently effected upon a partner or partners 
or upon any person having the control of the business as prosidcd by r 3 abose The 
mere fact that the person sened as a partner denies that he is a partner and appears 
under protest docs not preclude the plaintiff from olhervue seri mg the summons on the 
firm (r 8 below ) 

here a summons is served upon a person both as a partner and manager, and such 
person appears with denial of partnership but does not deny that he is the person in 
management of the business the plaintiff is entitled to a decree against the firm, for the 
service is then one under r 3, cl (b), and such service is good service upon the firm 
Forms of notice — ^Takc notice that the euminons served herewith is served on 
you— 

(i) as a partner in the defendant firm of AB <1 Co 

(ii) or as the person hav mg the control or management of tlie partnership business 

of AD A Co 

(ill) or as a partner m the defendant firm of AB <t Co and also as the person 
having the control or management of the partnership business of 
XU A Co 

6. [iVcif R. s. c., o, 48A, r, 5.] persons are sued 

, , as partners in the name of their firm, they 

Sprcatanfcof parttiffi. .1, i i 11 xt 

snail appear indmauaily in their owti 
names, but all subsequent proceedings shall, ne\ertheless, 
continue in the name of tlie firm 

Appearance of partners — Tlmugh all proceeding* m a suit instituted against 
a firm in the firm name must be condocled in the firm name the partners should so far 
AS appearniicv is concerned appear individually in their oirn names The reas< n of the 
rtfje IS that a firm cannot appssras « firm II fare* ffroagfif against a ffrm in tfte 

firm name, the appearance of one partner is the appearance of the firm (y) 

The only person entitled to appear iii a auit againat a firm are — 

(i) per«< ns who allege thev are parlnera of the firm sued or were partners at the 

time the cause of action arose and 

(ii) persons who are served as partners but deny that thev are partners of the 

firm sued or were partners of the firm at the time the cause of aetnn accrued 
‘'uch person mav appear under protest See rr 7 and 8 bel iw 
\ pen* n served as a msnajrer of the partnership business need not appear unless 
I e IS a niemlTr of the firm siietl (r 7 below) A managing partner of a ba mess firm has 

(,) WN “ , CUrt t Ce Iisiii I Q P 


3 O 
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THE FIRST SCHEDULE. 


O. 30 , r. 6 an implied authority, m the ordinary coiir«»e of huBuiess, to appoint solicitors, to defend 
a suit brought against the firm in the firm name, and to instruct them to enter an 
appearance for the other partners as well No suit will therefore he against the 
solicitors at tho instance of the other partners for entering an appearance m their name 
w ithout their express authority (s) 

The expression “indmdnallj *’ is not synonjTUOUs with “m person”, hence no 
partner can be forced underthisrulc to appear in person (n) 

“ All subsequent proceedings shall continue In the name of the firm 

here person are sued as partners m the firm vamr, tho plaint {6) and every subsequent 
proceeding must be headed xntb the firm name as defendants The proceedings in a Buit 
so brought continue in the name of tho firm even though the names of the partners are 
disclosed (c) The xrrittcn statement must be headed m the firm name, and the decree 
also must be against the firm in tho firm name. The Court cannot m such a suit pass 

’’ * * ’* Ill _»t, gjJQ 

uithin the 

Dtfmce — Where a suit is brought against a firm in the firm name on a claim against 
the partnership, the partners ought, if thej can agree, to put m one mitten statement 
But if they cannot agree oa one defence, each partner is entitled to put m a separate 
uTitten statement In any ease the written statement should be a written statement 
of the firm, but uhere tho partners cannot agree on one defence and a partner puts in a 
separate defence, tJie proper form would be ‘ written stateinent of the defendant firm of 
AB <t Co , by XY, ono of the partners appearing in the suit ” It may be asked, svhat 
IS the plain 
partners ’ 
must, to usi 

satisfy the judge at the trial that not ooo of the defences prevents a judgment 


defence tiovld be the defence of the firm, and the suit would be tried upon that defence, 
and in that case judgment could bo obtained the firm Of course, if the partner 

cliO'C to put in an impropw defence and so renderesl the xiartnerahip liable in a case where 
it ought not to he made liable, he might thereby a,s between himself and his co partners 
be committing a breach of duty for which he would be liable to them, but so fat es the 
^ilaintiS IS concerned, the plaintifi would bo able to obtain judgment against the finm 
A partner is not entitled, m a suit against a firm m the firm name, to put in a personal 
defence , be can only put m a defence for and in. the name of the firm (/) In an AWaha 
bad case (g) a partner was allowed a to * appear individually ’ and resist a claim, but the 
partner s defence was really a defence for the firm for he said that the liability was that 
of a CO partner and not of the firm Ithen a partner is sued personally along with the 
firm, he may put in a personal defence besides a defence for the firm (A) 

Decree — Where a suit rs brought agajnst a firm lu the firm name, the decree must 
be agamst the firm in the firmname (») Erora this it follows that if one of the partners 


{«) Per Komer L J . EHis V lyar/ison (1899) 
I Q B -14 717 

(/) eiluf Jr«*fMf389S7 1 Q B 714 ipi" 
national Colonial CoiUchmi Co V 1/en‘a 
(1027) 54 Cll 1057, 105 I C 3j0, ( 27) 
A C 758 

(g) Silaly Pearey (ino) 52 All 934 ISO 10 
732 ( 30) ,4 A 701 

(ft) Tfli/lorv C«f7ier(1882)SOtTr (Eng)?0l 

(») JaeUoHf Lilchfleld {1SS2) S Q D I) 4"4 



APPEAR^VNCE UKDER PBOTE.=T. 


, j n«f tiim ^ , 

, ■ • I’lM i 

, , - • 8pJ»^'*V*- i—i 

, . . ‘ f" 

• * c^mp'-vij'/rai »»T «^ <»»» , 

mMu lue will, u.,, -- - , . pUmli'! r-^' * ^ 

the partners (n) But though the decree again*t the firm males a'J 

the mrtncrshin propertj, it can only be decided in execution t 

partieuKr partner is pcrsonallj liable to satisfy the drorce (o) *■***) 2J. r J. , 

notestor Sbelow. As to minor partner, see notes tor J,“3rin»f". 


7, [New R. S. c., 0. 48A, r. G.] 'Where a h 

served in the manner providf'd hy f/;V z 
bypartnc’r?“'“'® **'**’'^ upoR a • pefson Iiaving the control //» 
management oi the partnfrs)j'ij» 
no appearance by him shall be necessary unless Ik* is a pirff // 
of the firm sued. 

See notes to r 6 »bo^ e. “ Appearance of Partners" 


O 

rr. 


8, [New. R. S. C,, o. 48A, r. 7.] Any person t-f'rvvd v,hh 
summons as a partner under rul»' tuny 
appear under protest, denying tijat hi, {, 
a partner, but such appearance shall not preclude tlii' iiU'mtU! 
from otliernisc serving a summons on the firm and obbdnin/ 
a decree against the firm m default of appearance when, no 
partner has appeared. 

Appearance aoder protest— Whcrenpersonserxcdnilhasiimffitiri* m » 
denies that he is a partner, ho may enter appearance under prottst wndif tj,u 
U here an appearance is entered under protest, lUefTctt is to nullify th/i m rvitc n]U,y^lf^ , 
as regards the defendant firm (p) In such a ca«o the plsintill inny disMtard lU 
app’arance under protest altogcUicr, and ha\e the summons ncru'l up in onu mhn U 


T XtfcAJlrfJ ( I S Q II II 4*1 

<kl .IdJOtv 14 Q It l‘ lOS 

(f) IvMflt Ui T (Mrt < Co flSSlI 1 Q D 

iss sse 

<«■) Jrf.rrrpo s /V«r>* (1»;*) S« Ifcm U. It 
^0 14 7.S ( 74) S It 504 
fa) Tom /V«mJ T 4>Mt>^j. (IS::) 49 Cal 52l 
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A II 3BB owpm 
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(»» ^ofuvmai T Utm^alnm (1932) SI Him 
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0. 30, Farty appearing under protest not entitled to file written statement on 

8-10 own bebalf — A party appearing under protest under this rule U not entitled to 

file a ■Written Btaternent on his own liehalf eien on denying that he is a pirtner (*) 

Party appearing under protest not entitled to dispute liability of 

firm —In England a party appeanng under protest u not allowed to plead m the 
altematii e that if be is a partner in the tirm he is not liable (0. 

Defence to party appearing under protest In proceeding under 0. 21i r. 50 — 

A party appearing under protest is entitled to take any personal defence in a proceeding 
aeamst him under O 21, r SO. in addition to the defence that he was not a partner 
of the defendant firm unlc'^ to do so will be to negatire the proTiaions of a rule of 
procedure («). 

9, R. S. C., O. 48A, r, fO.] Tliis order sliali apply 

to suits between a &m and one or more of 

Suits between eo-rertncis ,, . • , / -z. t i _ 

the partners therein and to suits between 
firms ha%’ing one or more partners in common ; but no execu- 
tion shall be issued in such suits except by leave of the Court, 
and, on an application for leave to issue such execution, all 
such accounts and inquiries may he directed to be taken and 
made and directions given as may bo just. 

Scope of the role.— This rule provides that suits between a firm and one of its 
members, or between two firms with a common member, m\v be instituted m the firm 
name, provided the firms carry on business ui Bntuh India (r 1 ). But no execution can 
^ be issued m such a suit exeepi by feme o/ Ike Court 

Neither this nor any of the rules of this Order alter the substantive law as it 


10. [iWiP. R* S. C., o. d8A, r. II. ] Any person carrying 
on business in a name or style other than 
ins on ^bU'lnMs in "aSe' his own name, may be sued in such name 
otter than hi! own stylc US if it Were a firm name ; and, so 

far as the nature of the case wll permit, all lules under this 
Order shall apply. 

Scope of tbe rule -“A person trading by himself as a firm or m an as'nimed or 


ill InUrnational Conliiunlal CavtiUlkotie Com 
TKi^riK V UtMa <t Ce (I»i7) »4 Cal 
1057, JOS 7 C 35« { ST) A C 759 
(!) )l nr ,1 Co V JJrriror <0 Co (lOSS) 8KB 
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against him m hu trade name, the auitisone against a dead man and a nullit} (y) If 3 
he dies pending Ihe tuil, the suit will abate unless Ins legal representative is brought on 
the record within 90 daj i from the date of bis death (2) This rule does not enable a 
plaintiff to sue the proprietor of a newspaper •« Ihe name of Ihe neirspaper (a) 

Amendment of plaint allowed — Rhen n man carrjmg on business m a firm 
name sued in that natne, he wag allowed to amend his plaint by inserting his own name 
as plaintiff on payment of all costs up to the date of the amendment (&) 

Non resident foreigner. — As to the corresponding English rule it has been hold 
that it does not apph where the person carrying on business in a name other than hts 
own 13 a foreign subject resident out of the jurisdiction, though he may carry on business 
through an agent withm the junsdiction The decision proceeded upon the broad 
ground that an English Court has no jurisdiction over foreigners residing abroad merely 
because they carry on business within the jurisdiction, and that the words “ any person,’ 
though large enough to include a foreigner, refer only to an English subject (e) The 
question as to whether the Courts of this country have jurisdiction o\er foreigners 
resKling abroad merelj because they carry on business here through an agent arose m 
the recent Pnvj Council case of Annamatai \ ilurygma (d), but the pomt was not 
decided by their Lordships In both Courts m India it was assumed that the Court had 
junwhction, but their I^ordahips said “This assumption appears to their Lordships to 
require more attention than it has receiveil ’’ 

Application of foregoing rules — Bv the latter part of this rule all the foregoing 
rules of this Order relating to proceedings against firms are to apply to a person trading 
m a name other than his own ao/ar os fA< »Mi/iireo/f/« rose irtf/ permit By virtueofr I. 
this rule does not apply unless the business is earned on in British India By virtue of 
rr 1 and 3, the person sued in his tradename may be required to disclose his real name 
and pnsate address By Mftue of r 3 the summons may bo scr^ed upon the person 
sued or upon any person basing tho control or management of the business , but in the 
httcr case execution cannot bo issued against the personal property of the persons sued 
except by lease of tho Court [0 31, r 50] As regards appeiranee the l>orson sued must 
appear in hw own name (r 0) 


ORDER XXXI 

Suits hy or against Tru^tees^ Executors and 
Administrators 

In all suits concerning property ves'-ed m o. 3 
a trustee, e.xccutor or administrator, xvhere 
tlie contention is betueen the persons 
beneficially interested in such property and 
a third person, the trustee, executor or 
adnumstrator shall represent tlie persons so interested, and 
it shall not ordinarily be neecssarj’ to make them parties to 


1, [S. 437.; 
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the suit But the Court may, if it thinhs fit, order them or 
any of them to be made patties 

Scope of the rule— Tbw rule applies only where the contention, is Letween 
the beneficiaries and a third pereon It does not apply where the contention is between 
beneficiaries and trustees or between the beneficiaries inter te In suit between benefi 
Claries and a third person the trustees aufficicntly represent the beneficiaries (c), though 
the beneficiaries arc an unascertained and unasccrtainable class (/) or persons (j) So 
if a legatee sues an executor lor payment of a legacy and for administration of the estate 
the executor is the only necessary party (A) As to declaratory decrees it is provided 
by s 43 of the Specific Relief Act, 1877, that a declaration made under s 42 of that Act 
IS binding where any of the parties are trustees, on the persons for whom, if in existence 
at the date of the declaration, *uch parties would bo trustees Compare BSC 16, r 8 

When beneficiaries may be added as patties — Beneficiaries should always 

be made parties when the executors are wholly uninterested m the case as where they 
ha\ e fully administered the estate {i), or where they have an interest adverse to that of 
the beneficiaries (j) Uhete a suit was brought by an executor, and the names of the 
beneficiaries who took possession of the estate pending the suit were substituted as 
plaintifis, it was held that it did not amount to a substitution of new plaintiffs within the 
meaning ot a 22 of the IsmiUtion Act fl) 

A purchases certain propertyatan execution sale m the name oi B If the judg 
ment debtor seeks to set aside the sale, A is, by virtue of this rule, not a necessary party 

AVhere there are several trustee**, 
executors or administrators, they shall all 
be made parties to a suit against one or 
more of them : 

ProMded that the executors who have not proved their 
testator’s will, and trustees, executors and administrator^ 
outside British India, need not bo made parties 

Trustees — The word ‘ trustees ’ has b«jn newly added in this rule 

Several trustees executors or administrators — ^Tlus rule apphes only to 
suits against, and not to t-uits by, trustees, executors or administratots It provides that 
all executors who have proved the will should be made patties to the sujt The Court 
may, howeier, entertain an spphcation as for a receiver even though all proving executors 
are not made parties to the suit (m) An executor who has neither proved not intermed 
tiled w itb the estate cannot be sued as representing the estate (n) Seo Indian Succession 
Act 39 of 1923, sec 311 

" Outside BrUlSU India "—These words have been substituted for the words 
" beyond the local limits of the jumdiction of the Court ’ (o) 

Administration decree — A decree foe general administration cannot be passed 
without a general admuustrator (/>) 

StesslobcncfU-UrleftUwdevawUlilnfeMrx 
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SUITS BY OP. AG\INST MLNOP.« 


on 

3. [S. 439.] Unices the Court directs otlien\jv, the O. 

liusbaiul of a married tru-itcf*, admmi''- 
riiSo" tojoiiT*"’'^ tratrK or cxccutnv shall not as such Ik* a 
party to a suit by or against her 


ORDER XXXn. 

Sluts by or against Minors and Persons of Unsound Mind 

1, [ S. 440, 1st para.] Ever}' suit by a minor shall O. 

bo instituted in his name by a person who 

5r to sue by next jj^ gj„t_ Jjq called tllC nCXt friciul 

of tho minor 


Minor — Every licrBon (lomiciJed m Btilwh India tvlio lias not complefctl tlio ii;:o 
of 18 vears IS a minor In the ca«e. iKWcter of a minor of whoso person or pmpirty n 
guardian has been appomlcd b) a Conil of Jualice, or whose propert> is under the super* 
intendence of a Court of W ar(l«, the ago of majoritj la ileenied to Iinio l>cen nttamei] on 
the minor completing his ago of 21 jears sco Inilian M«ionty \ct J\ of 1871, $ 3 
Object Of having next friend or guardian ad llicm— Asaniinoflidcuneil 

incapable of prosecuting or defending a suit iiim«elf, it is nciesMir} tliat liit iiilertstM in 
the suit should bo watched by an adult jieiwon Such i^rsi n i«, in the caio i f n iinmr 
plamtiS, called his nc^t friend and m tio enso of a mnur defindailt Ins guardian ml 
litem or guardian for the auit Itut neither (ho nest friend nor tlio guirUiin ad lilt in 
IS a parly to the suit (;) The next friend or guardjnn ml litem iiiaj cIukio hit nun 
attorneys or change them {r) As to liability of next frieiul for cost*, see iiotia biKw 
Title Of suit — Uherc a suit is brought on behalf ofn minor the title of (In suit 
ehould run thus A i? a minor b> his next friend C D \ A 1 W In n a amt Is 
brought again<t a minor the title of the suit sliould be i (7 \ 4 If n miner h\ itU 
guardian ad litem CD W here tl»c title of a suit m a en«e was 4 A for self and Ids 
minor daughter C D instead of A B and C D a minor b\ her next frtenil I II and 
the objection was raised for the first time in appeal it «ns held that the error did n 't 
affect the merits of the ca«e, and tliat it was not theref re fatal to the suit (») [s plj 
notes to r 3 below under the bead Where a minor defendant is sub tantixll) n j n-' 
sented by a guardian ad litem 

Objection to BOthOtUy of next friend— Where a minor plxintiflliv* a eau«ei( 

action no objection to tbe authonly to awe of the next fritnd through whi m the suit is 
brought will be entertained in a] peal (t) 

When minor may see wlthoat next friend— -V minor mai sue m a 

Pre*idenev Small Cau*e Court without a next fnend when the aimuiit cisinied dwa 
not exceed Ps &00 and is due to him f r wages or f r work d ne ss a servant Pre*! 
denr\ Small Cai.«e Court \ct 15 of Ixs* s 32 

Liability of next friend for costs— wiiere a smt Irmight li a minor U hu 
next fnend is dumi^d and the t\urt finds tlat the suit wa' not f r the Wneht of the 

SB. (ft ilt •• T Jls iSCiil 4« 

to r ivrbMt (i.'i) 10 r«i. er^ 
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0» 32» r. 1 minor, the Court may direct the next friend penonally to pay the cMta (u) But if the 
^ Court finda that there oiere reaaonabic grounds for instituting the suit, and the next 

friend has acted 6onaji<te, theCaurt will not mulct the next friend m costs, and will direct 
the costs to come out of the property of the minor {t) 

There is nothing in the Code to authorise & Court to ilecree costs against a guardian 
ad litem exeept in the case referred to in r 11 below (ii) 

Suit on, heT:i.a.lf of an alleged mluor who Iti (act Is not a minor,— \ suit 

IS instituted on behalf of » person alleged to be a minor bj his next friend It is found 
that the plaintig was not in (act a minor at the date of the institution of the suit In 
such a case according to the Allahabad (t) Calcutta (y) Madras (z) and I,ahore (a) 
decisions the plaint should be returned for Miiendment The Allahabad High Court 
at one time held that the noil should be dismissed (bl but these decisions haae been 
■superseded bj the latest Full Bench ease (r) 

Adult SUGd as rolnof. — ^Mhere an adult IS sued as a minor b> his guardian ad litem 
and a decree is passed against him he is estopped from disputing the aalidity of the 
decree if lie knew of the suit before the decree was passed If his property is sold in 
execution of the decree he is estopp'd from impeaching the same if he knew of the suit 
or of the proceedings in execution before the sale (rf) 

Minor 8Uln? as adult — Uhere a suit IS brought by a minor without a next 
friend and the defendant isawareof the plaintiff s minority hut does not object and the 
plaintiff attains majority before the decree i« passed the decree » binding upon the 
parties (e) 

Estoppel — 4 minor who, representing bimvlf to be a major, collects rents and 
gives receipts therefor, is estopped from again recosermg the rents once paid to him by 
inslilnting a suit through a next fnend (/> '^imdaTly a minor who icprcsenting liuneeU 
to be of full Age sells certain property and executes a deed of sale, is estopped from suing 
to set aside the sale on the ground that be aras a minor at the date of sale (yl But if the 
purchaser knew that the aendor was a minor, the purchaser could not be said to hare 
been misled by the fal«e representation as to the xendor s age and the suit to set aside 
the sate would not then be barred (h) A Court of Pquily will deprive a fraudulent 
minor of the benefit of the pha of Infancy but be who invokes the aid of the Court roust 
establish not onij that a frand waspracti-ted on him by the minor, but that he was deceived 
into action by the fraud (i) It is clear that if tbe purchaser Ineui that tho aendor was 
a minor, he could not be said to have been deceived into action by the minor a niisrep e 
sentation as to his age 

Where question of minority is in dispute — here a person is sued as a major 
but he claims to be a minor, the Court should frame an is’iue for the determination of the 
quesfron of nnnorrfyand for <Aaf potF^ < g’awiXx'iwiT Air ftVe tf AVgift? ntnrdr fj? 
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Attorney’s Costs. — An attorney w entitled to recover from the infant’s estate 
the costs of » proper smt or defence of a suit in vhich the estate nas involved. He is 
also entitled to hav e a charge declared on the estate for the amount of lus costa (I) 


2 . [ S. 442. ] (1) Where a suit is instituted by or on 
behalf of a minor without a next friend, 
wit^u"n*v^ friend* plaint thc defendant may apply to have the plaint 
to be taken of! the file taken off the file, with costs to be paid by 
the pleader or other person by whom it was presented. 

(2) Notice of such application shall be given to such 
person and thc Court, after hearing his objections (if any), 
may make such order in the matter as it thinks fit. 

Taking the plaint off the file. — This rule contemplates the case where a suit 
IS instituted without a next friend by a person who is alleged bj the defendant to be a 
minor In «uch a case the defendant may apply under this rule to have the plaint 
tahen off the file To bring hw case within the rule, the defendant must show that the 
plaintiff IS a minor and that the suit was instituted without a next fnend Now the 
fact of minoritj — 

(i) may either he apparent on thc face of the plaint, or 

(ii) it may be ascertained upon objection by the defendant and enquiry by the 
Court 

In ca«o (0. the practice is to take the plaint off the file ({) 

In cave (u), i e , where the fact of minority is established after evidence has been 
taken on the point, it may he found — 

(a) that the plaintiff instituted the auit with thc knowledge of the fact of minority 
and with the intention of deceiving the Court and evading the payment of 
costa in the event of failure, or 

(b) that the plaintiff bad no such knowledge or intention 

In case (a), the practice according to the Bombay decisions, is to make an order 
under this rule directing the plaint to be taken off the file (in) According to the Calcutta 
decisions, the Court should pass a decree dismissing the suit The Calcutta High Court 
holds that the procedure prescribed by this rule, namely, taking the plaint off the file 
applies only to tlio«e cases where the fact of minority is apparent on the face of the 
plaint, that is to say, in cave (i), and that it does not apply where the fact of minority 
IS estab/isfied on enquiry fie/d by tie Cburt upon that point (nj The diflerenee between 
the practice of the two Courts is important in this way, that while an appeal lies from 
a decree di»tni»s,ng a suit, no appeal lies from an order directing a plaint to be taken off 
the file 


In case (b), the practice is to stay proceedings and to allow suflieient time to enable 
the minor plaintiff to be represented by a next friend (o) 
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0 . 32 , The Court should take notice of the irregularUj and refuse to proceed cren if tfc« 

IT. 2 3 BOit 13 er jwrte |j) If the tiefendant appears and docs not object the Court should not 
reject the j lamt hut should alloa thepIaintiS tune tof:et htiusclf properlvreprc^ntcdlj) 
A\ hen a next friend IS appointed the objection that the suit was originaltv m'tituteJ 
without a next friend can no longer he urged {r) If the plaintiff attains majonti before 
the Court has decided that be is a minor there u no necessitv to appoint a next fnend (s) 

Costs — hen a suit is instituted bs a minor witliout a next friend the pleader 
or any other person pre«eRting the plaint is lublc for costs and the Court should not 
render the property of the minor liable for costs (/) 

Decree for a minor In a salt Instituted by him without a next 

friend — here a suit is instituted by a minor without a nest fnend and the defendant 
does not object to it he will be deemed to bare iran-etl bis objection The defendant 
cannot in such a case after a decree has been passed against him object to the execution 
of the decree on the ground that the «mt was instituted by the minor without a next 
fnend Theab'cnce of a next fnend does noj make the «uit n nullify The institution of 
a suit by a minor without a next fnend is tn»rt]y an irregularity which can be waned 
by the conduct of the defendant (u) 

3. [S. 446, 1st para , S 456J (]) ’W'bere the defendmt 
IS a imnor, the Court, on being satisfied of 
cuartisn for the sidt to thc foct of his ininonty, sinll appoint a 
imo«7c(“n<?«V proper person to be guardian for tlie suit 

lor such mmor 

(2) An order for the appointment of a guardian for the 
smt may he obtained upon appbc»ation m the name and on 
hehalf of the minor or b> the plamtifi 

(3) Such apphcation shall he supported hr an affidaMt 
^e^lf}mg the fact that the proposed guardian has no interest 
in the matters in controaersj m the suit ad\erse to tint of the 
minor and that he is a fit person to he so appomted 

(4) No order shall he made on aiiv apphcatioii under this 
rule except upon notice to the minor and to an) guardian of 
the minor appointed or declared, by an auxhority competent 
in that behalf, or, where there is no such guardian, upon notice 
to the father or other natural guardian of the mmor, or, -where 
there is no father or other natural guardian, to the person m 
whose care the minor is, and after hearing any objection which 
maj bo urged on behalf of an-v person sera ed ivith notice under 
this sub rule 

Sub-mle (1) H new 
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GuardUa ad litem — Rhere » guardian ad litcm has once been appointed, Jus Q 
appointment endures for the whole ot the litigation including proceedings m execution 
and appeal (i) Tlio Calcutta High Comi has held that a guardian ad litem appointed 
in the original suit does not continue as such in execution proceedings without fresh 
appointment (tc) But it is submitted that this is erroneous for execution proceedings 
are a continuation of the suit 

A guardian ad litem is not a party to a suit or appeal Therefore a suit or an appeal 
13 not time barred, merely because the order appointing a guardian ad litem la not made 
untd after the expiration of the period of limitation prescribed for the suit or appeal (r) 

“proper" person to be appointed guardian ad litem— It is the duty 
of the judge himself to decide who is the proper person to bo appointed 03 guardian 
ad litem (y) 

Plea of minority — A sues B B alleges that he is a rumor In such a case the 
Court should frame a preliminary issue of (he question of minority, and appoint a guardian 
for the purpose of the enquirj on tlie question of minontj If the defendant is found 
to be a Tnmor, a guardian ad litem should be appointed for him , but if he is found to 
be a major, the guardian appointed for the inquir} should cease to act and the defendant 
may conduct hia own case (r) So also if a dispute ati-“es as to whether a minor is the legal 
repre«ent&ti%e of a deceased partj, the Court ahovdd appoint a guardian ad litem and 
decide the matter (a) 

Minor member of Joint Hindu tarolly—Goardlan necessary —A decree agamst 
a manager 0 ! a joint Itindu family as such binds a minor member of the joint familj 
but if the phmtiS impleads the minor in Ins individual capacity a guardian must be 
appointed under this rule (t>) 

Non representation —The provi-uons of this rule as to the appointment of a 
guardian ad litim for a minor defendant are imperative Hence if a minor is sued without 
a guardian ad litem and a decree is pa*scd against him the decree is a nullity and 
it cannot be enforced against lum (e) 1 or (be same reason it cannot operate as rrs 

jitdicaia (dj 

The ADaliabad High Court has held that a minor against whom a decree lias been 
passed without the appointment of a proper guardiau ad litem may if the facts of the 
case justifj, in that verj suit, (I) appeal from the decree or (2) applj for a review of 
judgment or (3) applj for an order under r G (2) IkIow, according as the circumstances of 
the case maj permit , or he may bring a regular suit to set a-,ide the decree and the sale 
(it anjl MV execution ot the decree (<) A minor, however, cannot resist erroilioiv ot the 


(r) 
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O. 32, r. 3 ground that the decree is a nalhty, for a minor not represented by a proper 

gaurdian ad litem, as \iherc the guardian ad litem is a person whose interest is adverse 
to that of the minor (r 4), " cannot be said to be a party ” to the suit within the meaning 
of 8 47 aboie (/) 

The Allahabad High Court has held that where a decree m a suit against a minor 
IS set aside in a subsequent Buit by the tumor on the sole ground that he was not repre 
sented by a proper guardian ad litem, the Court whose decree is set aside has inherent 
power to restore the suit and to proceed with the appointment of a fit and proper person 
as guardian ad litem for the minor defendant ( 9 ) But the Madras High Court has held 
that there is no such jnherpjit jurisdiction (hf Agajn thsAll^babaA High Court has 
held that where an ex parte decree has been passed against a minor not properly repre 
sented, the minor maj apply to ha\e the decree set aside under 0 0, r 13 (i) The 
Aladras High Court has held that no such application is competent, the reason given 
being that a minor not properly represented In a suit cannot be regarded as a 
‘party” to a suit, and an application under O 9, r 13, can only be made by a party to 
the suit (y] 


Substantial representation — hen a minor defendant is not represented at all 
as m the cases referred m the preceding paragraph he is not a party to the suit and the 
decree as against him is a nullity That must be distinguished from another class o{ 
cases where the Court has recognl«ed a guardian ad litem but has made no formal appoint 
jnent or has made an appointment which is open to objection owing to some defect of 
procedure The rule in Uii* latter class of cases is different, for the decree will bind the 
minor unless it is shewm tliat the defect of procedure has prejudiced him In this class 
of cases the leading case u that of H alian v Battle Behan (i) That was a suit brought 
against a minor, but no order was applied for and none was made for the appointment 
of a guardian ad litem In the plamt, however, which was admitted by the Court, the 
mother of the minor was described as his guardian Further, the mother appeared 
throughout the proceedings m the suit as the minors guardian A decree was passed 
against the minor and m the decree and the execution proceedings the mother was 
described as the minor s guardian In a suit brought by the minor on attaining majority 
to set aside the decree passed against bun on the ground that no guardian ad litem had. 
been appointed as required by the present rule, it was held by their Lordships of the 
Pnvj Council, overruling the decision of the Calcutta High Court, that the Court in 
aihich the former suit Was instituted had fcy tla action given sanction to the appearance 
of the mother as a guardian ad litem, and that the absence of b. formal order of appoint 
mant was not fatal to the suit unle'^sit was alien n that the defect in procedure prejudiced 
the minor Their Lordships observed that there was nothing in the proceedings of 
that suit to suggest that the interests of the minor were not duly protected by the mother 
or that the defect in procedure had prejudiced the minor and they accorduigfy held that 
the decree was binding Upon the minor The particular defects of procedure that have 
been Condoned on the griiund of no prejudice to the minor are — omission to make a formal 
order of appointment (fj , an nppomltneat made without the affidavit required by r 3 (3) 


MMjappo (19:i) 46 }l»d L J 348 'S 
I C 76 <24) A M 189 
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no 61 p 370 31 1 C 457 Ih lU v OeH 
Partiutd (1924) 5 Lah 88 75 I C 449. 
(83) A 1. 675 Ta(i*AI*v Putrey Jjl 
(1030) 5" AH 9’4 128 I C 438 ( 30) 
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lieing filed (m), or without notice to the minor under r 3 (-1) (n), appointment of a Court 0, 
guardian without notice to the person in who<e caro the minor (o) But such irregulari 
ties will vitiate the decree if there is prejudice to the minor aa m Sadashn v Tnmbol (p) 
and Shall AMul Kartm \ Thalurdas (j). where no formal appointment waa made and 
the minor a interest were not protected, or m Bhatpi-an \ Param (r) where a Ivarir was 
appointed guardian without notice to the mother with whom the minor liied and he 
for want of funds took no steps to defend the suit The rule is well stated b} \tanace, 

J , in Tinmalarharytilu T ^miniacMi (a) as follows “ No irregularity by way of omission 
to send notice as required Lv O 32, r 3, shall operate to render void the presumed 
representation of the minors m a suit, unless such an omission has in fact prejudiced 
their defence, and such prejudice » not a matter of assumption or presumption but 
of proof ’ 

Notice — Notice should be served both on the proposed guardian and on the minor 
and the w ishes of the minor should be considered (/) But if there is no fraud or collusion 
failure to giie notice to the minor is an irreguiaritj which docs not justify the Court m 
setting aside the decree (lO 

Service of summons — There »s no express provision in the Code for service on 
minors Hence where the defendant is a minor, he should bo served with the summons 
m the WSJ provided for service upon adults (t) But where a guardian ad litem has been 
apporoted hi the Coaei, aerron? <tl summons oc of aottce cl kearsttg in the esse ol sn 
appeal on such guardian is aufllcient (ir) As to aernoe in suits brought against wards of 
Courts of M ards, see Bengal Court of Uards Act, 1879 s 54, and Bombay Court of Hards 
Act, 100o,a 34 

Fraud Of next friend or guardian ad litem —A decree passed against a 
minor properly represented is binding upon him as much as a decree passed against an 
adult but it IS open to the minor to impeach the decree by a suit in cases where the next 
friend or guardian for the suit has been guilty of fraud or collision in allowing the decree 
to be passed against him (x) or of culpable negligence which has brought prejudice to 
the minor (y) 

Probate proceedings —Until a contest arises section 141 of the Code is not 
applicable to a probate proceeding so as to attract tbe applicability of this Order But 
where a will of which probate is sought affects the interests of a minor it may be expedient 
as a rule of practice to appoint a guardian ad litem (s) 
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THE TIRST SCHEDULE. 


O. 32, Execution proCeedlDgS, — provuioia cf Ihu order do not dirrctlv »iTJy *** 
XT. 3, 4 execution proceedings The non lepre^ntation o£ a minor hr a gnardun ad litem m 
execution prooeedincs it not in itself eufficient to set a*ide an execution «ale (a) 


4, [Ss. 443, 457 ; ss. 440, 443 j s. 456, and R.S.C., 0. 65, r, 13.] 

(1) Aj^y peison -who is oi soimd mind and 
■wto ttiy act a> wit lias attained maioritv mav act as nest 

iri'Od or be arromted r • % r * ' ^ " -i* ei.i 

pariiin iM the rnit tncnd oi a minoT Or as Ins guardian lor the 

suit : 

P^o^^ded that tlie interest of sucK person is not adverse 
to that of the minor and that he is not, in the case of a next 
friend, a defendant, or, in the case of a guardian for the suit, 
a plaintiff. 

(2) TtTierc a minor has a guardian appointed or declared 
bv competent authoritr, no pemon other than such guardian 
shall art as the nest friend of the minor or be appomted his 
guardian for the suit unless the Court considers for reasons 
to be recorded, that it is for the minor’s vrelfare that another 
person be permitted to act or be appointed, as the ca«e mav be. 

(3) Xo person shall trithout his consent be appointed 
guar^an for the suit. 

(4) "Vniere there is no other person fit and vnlling to act 
as guardian for the suit, the Court may appoint any of its 
officers to be such guardian, and may direct that the costs 
to be incurred by such officer in the performance of his duties 
as such guardian shall be borne either by the parties or by 
anv one or more of the parties to the suit, or out of any fund 
in Court in wliich the mmor is interested, and may give direc- 
tions for the repayment or allowance of such costs as justice 
and the circumstances of the case may require. 

Code 0l 18S2. — SoW tl) rom'ponda to fc. 445 fcatlloJ ol tt? Code oi 
(S) to 6^ 440 «nd 443, 2n<I paimprtpt, and «iib.r (4) to s 456, 2nd parxirapli and H. S 
C 0 65, T 13 SaVr (3) is new It is in aecordxnce with a Bomhav rnlinz in the- 
nndermentioned case (fr) 

Married woman as eoardlan ad Utem — i.'nd<-r the Code of ins’. thow:^ » 
mamed woman could he appointed next fnend of a niiDor plaiatiS, «hc could not le- 
appointed guardian ad litem of a nunce defendant Coder thu Code she mar also te- 
appointed guardian ad litem 

(a) T (l»»n St cat. 1,. J 91 ar«tanM«i 4-^- 

s: 1 C SSS raraf T AU'U 464. 97 1 C I'l 1.490. 

(i»:e) socwNeAsoic 

T» If) A C 109. £«IU« Jt»W T O) JtlMCX (t<st) 5 Boa »» 
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\E\T FI’.IEND. 


Snt! rcle (11 • ixlTCrre Irterest.— Tlw-* ml* pr» \| that 1 person whose intenst O. 
11 to that o£ ^nirnr 'h inj Irrt In tpjn uite IpurUjm ad litem Ihu hus piTco 

nti* to the |TTe«rnn irhethrr if i minor H rrpreeented \ "iicJiiti ad litem who o 
interest h idTer*** to that f the minor tfr fe r*si ptti't.d in tit "^uit is a iiuUitv The 
lead-rrsuie n t he -id j-et u fjtt*!-/ ui» Ht'W r Jtn/at imu I ('•) Iti that cast a suit 
w-i hront'-- 1 - X iKinor for a deehruti n U it t» . «lecnts and thrtt sales lu esetution 
aPH-tinT ‘ p- hire m Ij*efat|j*r s estate wer'iniahlan ifcunst litrao d e waa rtprtstuted 
m the sni' 1 V her iTP'-fo whrrtp interest wan ilrtiitislj’ lulrerse The ‘xiborduiate JuJgt 
decree*! I e -n • lit f|j» fli/h < > irt **-f ft»i fe tl j.fe rec h. Idin« tlut tht «uit wa5 burred 
hr PC d.14 f le < eleof Ih’tiln w*p ) «« 1 tfnt *• ' proptC course for the pLiiatill, 
if hchad irvol jec*ion 'n mile In th »« tc ilioniftl iletrecs, "as to nii-*© it m execution 
proeeedirst TTie iml-ment f H Ifl/h t itjrt, luwcver, was rtietstd la appeal to the 
P-irr O tf'iL fn t| p oir»« I t| j i |pm*nt fh if LotiNlui s said W ith all rt^-j ect 
to tl e leorriert Jii/im f f| e Hlpli ' >irt MK»r Lor<I«hi[s are unable to a^rco with th-s 
mnr'tui/n, dH f *li 'liil l•ree^ll^M tole appLes to que tioiu arumi; bvtwecu 

pirt e*i to *Ij> lilt in wl 1 h »1 e ir ree wie pi-eed, tliat u to sav, between pWtieS who 
liaie been proper! t made pirfirs in «< tijanto with the j rovHione of the Code Thoir 
Liird»iir« at-'To with th i nllnutn hi Ice tliat flit apinlUnt was never a jiartv to aiiv 
of r| pie II thn prrp>r ie-n*« if tjiu term Htr •i«Ur I.Ifut uu ni>a was a mimed 
woman ind 'hiTpf ro li«i wlilnsl andir -toi of the Code from btin^ aiipomUxl 
ipiArrt an ffftlii out. iiul \liHlalad» [uneU »] inUrfat u u obaou I;/ udtersc lo l/uU of Ike 
m ntr Tns h u« n hai he«n f IIowmI 1>'' tliu Hi^h Court of Madras and it his bteii 
he! I 'tar Tlirrn thn inrirest of a ipunliaii ad litem is obituuJv adverse the disrte is a 
n ill /] \ 'imilnr rn v has Iks n tnhni bv thu Hi^h (.ourt of VlliihiUi I (c) Th 

«m« pnnr nrii* nus"! Ill m tin r 'Li Irit taw. but the kamt-d p>il„is sud th it thtv were 
n > preoam-l n tin f i ts f th i i-mj i > b hi th»t 'lit i, i irdiui 1 1 litem was so wholh 
loti I u r 'epis's* n > I o >1 is> 'k tr a'ed as 1 1 rt ( tv l lUilloii at ill 1 lu I 

I I [-ini tl 1 J u ) -d whothtr t<i'A In * > a \ MvHni il Wiiit 
i 1 1 04 in 'll 11 I 4 -.u irOtaii od liteiu whesu uittrcst was adierso 
ren teT~i i n * i till v n tiers ivt jl 


The iiestijii wh chef a ^uarisin ad bum apiKunted bv tho Court h\s au uitcrgst 
a iTorse 1 1 tha* f the luoi r ts one of fatt ^^'hore a tuotla4e0 or other traavictiou his 
been enured inti bv 4 ^•erstii tn behalf of a minor and a suit u brought against tho minor 
to enf ir-e th- tfwasJ ti a the i^utstun atiscs whether auth ptxsou can bo app mted Iho 
pwrUin tf th- mm r f r the suit U has betu held bv a lull Ikuch of Iho M ideas Hi„b, 
C mft th.sl th-re is ti tht-Va eithei 1 1 the t tnlo 1 1 t\\d | itKcduru ot ui aii_\ of iho aulbont t » 
t > l»T djwn u t merelv th-it «u h • |irs n sh uid ut t as a rule to an luttd but v luuot 
la aav cimum tsiiees Isf vali IK a] ptmUnt l'>' 

Sab rcle (2) gaanlUn appoliued by compeleni aclhorUy — \ i,uatauu 
of I IS nun r »»'n *1 ivuiifeil t \ a tlindu father uud t his wiU u not a ^lutiluu ajpoiali I 
U eon^vteut auth iitv within the lueanuis of thu Tula |ib 


wubr that wtMw a iiniv r has w ^uanluii 1' louiittui 

aiitlionti II V I eisK n I ihrr than su Hi.uanliansh uM le aj iKimti I his ^uat luu ad liKm 

I ho AlUhsKs I lli^li 1 1 lul hss I rl I t) St wl tiw the t\utt in 1^11 ran uiltlafa llhal 

I I e imn >r h'* a ^uanlian «| j inlwi I v n 11 } ttaiit ault nl^ a| p mtj an il er rs i 
Hiar bail lor the. uU »ii h aj iw mtinrul u 11 landlfcalilv I ul * ini ro irtiouUnt>, an I 
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THE FIRST SCHEDULE. 


O, 32, T, 4 it^telf Titute either the decree passed in the suit or » ^le conse^uen* 

upon such decree (jT But the Aladns Hish Court his hold that this is an illfjrahtv 
which ntiates the decree (1) The permission to appoint another person as nest fnend 
or as guirdUn ad litem need not be e^re«s (I) Failure to record reasons as re<iuired hr 
sub r (2) IS an iTTegulintN which does not o{««eU vitiate the appointment (m) 

Sab role (3). consent of guardian ad Utem— Thu sub rule controls both 
sub rule (1) and sub rule (2) and places a material restnction on the pouer of the Court 
ho person competent under either of the<e sub rules can be appointed guardian ad htem 
without his consent (n) A guardian who has not con'enled to act as such u no guardian 
at all and the decree is invalid irrespective of any question of prejudice because the minor 
has not been represented m the amt (o) Da« J , seems to take a different new in Pande 
iSatdro V JSainuyine^p), but that is tnontoua as pointeil out by Venkatasubba Itao J ,ia 
•Srirtiinufu i XolJtsAminarnjrunn (f) and bv Rankin. C J, in Sal^s Chandra v Ilashtm 
.4ft (r) The Allahabad High Court has said that m certain circumstances consent mav 
be presumed when the proposed guardian remains silent and absent (s) But it u 
submitted that this b incorrect and the proper procedure in such ca«e w m default of 
any other person fit and willing to act, to appoint an officer of the Court (/) But Under 
the Code of 18S2 which did not contain anj proviso similar to r 4 ( 3 ) when a guardian 
under the Guanliau and Wanb Act madeno response con'ent was presuuied (u) In an 
Allihabnd case where a father and hu minor son were sued, the Court appointed the 
mother guardian ad btem m spite of her retu^at The father filed a written statemeat 
for the son and defended the suit on his behalf It is clear that the minor was not 
represented b\ lus mother, but the High Court held that there was subetantial represents 
tion bj the father and there was no prejudi e to the minor (r) The consent need not 
be expressed in wntin? Some eases u»e the phni»e ‘express consent ’ but the word 
“ express ’ is not in the rule Consent u a queMion of fact and the endenee of it mav be 
indirect and circumstantnl («■) or it may be proved bi conduct (ar) 

Sab rale (4) officer of Coarl as gaardlaa ad litem —la eases under the 
previous Codes it was held tbit if an officer of Court was appointed guirdian ad liteiu 
he <hould not be psid for his trouble <jr) . al o that if he had no funds to conduct ade 
quatelr the defence of the minor, the Court could relieve him of ht, position as guardian ( 2 ) 
But under the pre ent Code the Court mav provide for the costs to be incurred him in 
order that he may obtain l«^al assistance, and this is so e\ en when the guardian ad htem 
IS himself a pleader (a) The appointment of an officer of the Court as guardian ad htem 
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on a fal«e affidavit that there is no other person fit and willing is vitiafe<l bj fraud and is Q 
of no legal effect Adecreesoobfametlisnot binding on the minor (6) But the mere fact j-j. 
that no inquirj has been made bj the Court into the question whether there was any 
otherpersonfit and willing to act as guardian ad litem does not make the decree a nullity 
the case is merelj one of irregulanty (c) The I>eput> Registrar who has been appointed 
guardian of minor respondents in a High Court appeal may also be appomted to represent 
them in proceedings for obtaining leave to appeal to Pnvy Council but upon the final 
admission of the appeal he ceases to represent them (<f) The High Court cannot provide 
for the costs of a guardian ad litem m an appeal to Pnvy Council (d) As to irregulanties 
in the appointment of a Court guardian aee notes under rule 3 abov e 

5. [Ss. 441, 444.] ( 1 ) E\er}’- application to the Court on 

behalf of a minor, other than an application 
Reprc'cntation of m not under rule 10, sub rule (2), shall be made 

hy neat friend or guardian v-v . t i i , -i e 

for the suit by his next friend or by his guardian for 

the suit 

(2) Every order made in a suit or on any application, 
before the Court in or by •which a minor is m any way con- 
cerned or affected, mthout such minor being represented by 
a next friend or guardian for the suit, as the case may be, 
may be discharged, and, where the pleader of the party at 
■whose instance such order was obtained knew, or might 
reasonably ha^e known, the fact of such minont}, with costs 
to be paid bj such pleader 


6. [S. 461.] (1) A next friend or guardian for the 
Ilfocl^t b) n^xt ftiend suit shall not, without the lea\e of the 
rram^t) Mdc'r Court, TccGive any money or other mo\able 

property on behalf of a minor either — 

(a) by way of compromise before decree or order, or 

(b) under a decree or order in ^a^ our of the minor 


(2) AVherc the next friend or guardian for the suit has 
not been appointed or declared by' competent authority* to be 
guardian of the property* of the minor, or, Imung been so 
appointed or declared, is under any* di's'ibihty* known to the 
Court to rcceue the money* or other movable property*, the 
Court shall, if it grants him lea\e to recei\e the property, 
require such security and gi\e such directions as will, m its 
opinion, sufficiently protect the property* from waste and 
ensure its proper apjihcation 


<») r>rvik«>i ^ JfitMltaf <19*J) 41 MfcJ L. 

J JtS "4 11 t S3l ^ M 4Js 
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THE riRST SCHEDULE. 


O. 32, Joint MltafcsUara family.— Tha Cufcutta High Court had held that this rule 
Xr, 6 7 did not apply when the neat friend was the manager of a Mitalvshara joint family of which 
tho minor was a memher and that qoa manager he could receive monies due on a decree 
in favour of himscU and the minor (e) But this conflicts with the Pnvy Council 
ruling in Ganes^ Jtao \ Tufjaram (/) that a manager of a joint family if he is a next 
fnend or guardian is subject to tho control of tho Court and that he cannot do in his 
capacitj of manager acts that ho js debarred from doing as next fnend or guardian 
Without the leave of tho Court Accordingly when payment under a decree in favour 
of a minor and of tlio manager of a joint Hindu family was certified to the Court by the 
manager alone who was the next fnend of tho minor, the Court refused to record it as 
the leave of tho Court had not beon obtained , and for tho same reason tho Court refused 
to rccogmzo the payment as a valid discliatge and granted an execution application 
for the recovery of tho whole amount (g) 

Secnrlty lor protection of minor's property —A bond passed by a surety 
under aub r (2) cannot be enforced by summary process under s 145 (A) The Court 
may authorize a person to enforce the bond by suit Such authorization is not an assign 
merit to which the Transfer of Property Act applies and nodeedisnecessary and tho order 
of the Court IS sufficient (i) 

protection of property of deceased person —This rule does not control s loi 
of the Indian Succession Act, 1029 If property left by a deceased is debvered to the 
posstision of a guardian on behalf of a minor no security is necessary {j) 


7, [S. 462,] (\) No next friend or guardian for tho 
suit shall, \Eithout the leave of the Court, 
cxprcsslv Tecordcd in the proceedings, enter 
BwrdUQ lor the lull agreement or compromise on 

hehalf of a minor with reference to the suit in which ho 
acts as next fnend or guardian. 

(2) Any such agreement or compromise entered into 
without the leave of the Court so lecorded shall be voidable 
against all parties other than the minor. 

to ttie talc — ^The wuids '* erptoasly recorded m the proceedings " 
m sub r |1), and the words ‘*so recorded" m sub r (2), are new They give effect to 
the practice established under the old section See notes below, ‘‘ Compromise decree 
when binding on a minor ” 


Scope of the rule. — Thw mle contemplates tho following steps to be taken m 
order before a compromise decree is passed in a suit to which n minor is a party, namely, 
(1) an apphcation by the next friend or guardian ad litem for leave to compromise the 
suit, (2) the granting of leave by the Court il tho Court thinks the case is a fit one for 
leave, and (3) the consent of the nest friend or guardian ad litem to the proposed com 
promise a/ler the Court has granted tho leave (1) If the leave is granted, and the next 
friend or guardian ad Idem assents to tho compromise, the parties may apply to the 
Court under O 23, r 3, for a consent deme in terms of tho compromise, and if tho com 
jiromise la lawful, it is the duty of tho Court under that rule to pass tho decreo apphed 


(<) J[an^ar rerthad v J/alAura Zat (1908) 35 
lol SM 

I/) (leiatlOI A 132 soyiad S9S 191C SIS 
(V) I'xIchnlkMltijny Iwrairauwiifis.l) 47 Mad 
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for If the nest friend of & minor pkintiil agrees to compromise a suit on behalf of the 0. 
minor subject to the leave of the Court, and then Uithdraira from (he compromise before 
the Uate of the Court is aj'ptml for, the Court will not enforce the compromise at the 
instance of the defendant, even though the terms of the compromise might appear bene 
ficial to the minor Tlie reason i3 that such conipromi«c is not binding unless it is sane 
tioned bj the Court (I) The Court cannot force a compromise upon a minor agamst 
the opuuon of the guardian ad litem or nevt fnend (m) But if the guanlim or next 
fnend is acting improperlj in refusing to consent to a bcnedcial arrangement, the Court 
maj take steps to remove liim and substitute some other person (m) 

Compromise decree when binding on minor —The provision containe<l m this 
rule making it neee«sarj to obatin the leave of the Court is of great importance for the 
protection of minor a mterests (n) and it has been extended to a compromise bj a natural 
guardian who has put herself m the place of a guardian ad litem by applying to the 
Court to sanction a compromise (o) To render a decree pissed in pursuance of a com 
promise binding on a minor, the following conditions must be comphed with — 

(a) The next fnend or guardian ad litem must apply to th* Court for lease to 

enter into the proposed compromise (p), slating specifically that the com 
promise is sought to be made on behalf of the minor (g), and also setting 
forth the terms of the proposed compromise fr) 

(b) On such an application being made to the Court the Court must exercise 

a judicial discretion as to the propriety, in the interests of the minor, of the 
proposed compromise («) It is not possible to laj down anj hard and fast 
rule as to what matenals a Judge may call for before he is satisfieil with 
the compromise and that is a matter wbicb must be left to his discretion (0 
And if the Court secs reason to grant leave it should record an order 
showing that an application has been made to it that the terms of the 
proposed ogreement or compromise have been considered by it, and that 
having regard to the interests of the minor, it has granted leave to make 
the BgTccracnt or compromiso (u) ‘ It is not sufScient that the terms of 

a compromise are before the Court There ought to be es'idcnco that the 
attention of the Court was directly called to the fact that n minor was a 
partj to tlio compromise and it ought to be Bhown bj an order on petition, 
or m some waj not open to doubt, that the leave of the Court was 
obtained (t) A compromise wjJI bo deemcil to be beneficial to the 
interests of a minor if it secures to the minor some dcmonstraLIe advan 
lage, or alerts some obvious mischief (w) k certificate of counsel for 
the minor that the comj roroise is for h« benefit is according to ordinary 
practice sufticicnt (x) 
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THE FIRST SCHEDULE, 


O, 32, r. 7 In Bomlav it hAs bwi bdd tliat m •anriioiung a comproffli.-^ as for tie 

benefit of a minor the Coqr should have before it an affidavit bv the neit 
fnend or guardian of the minor to that effect and in hear> cafes there should 
bean opinion of eoun«eI or else a statement br counsel at the bar that la 
hw opinion the compromise u for the benefit of the minor It has aUo 
been held that the Court h not bound to ps«s a decree in the exact form of 
the terms of the compromise agreed to bv the parties and that it mav mahe 
such alterations as it deems expedient (y). 

(c) The leave most be exprew, not implied It must, m the Un^uaje of th.« 
rule, be erpressfy recorrferf in the proceedinss. From the mere fact that th“ 
Court ha« x^assed a decree in accordance with a eompromL<e it cannot be 
inferred that anr of the steps preliminan and neee'san to the maim; of 
the decree have been taken bv the Court The Court bv passuig a decree m 
pursuance of a compromi'edoes not /ucfo sanction the lOmpromise (*)- 
The provision* nf this rule are eomplied with if the leave cf the Court is 
expre^lr recorded , it i» not nece-'sarr that the order gmntms leave should 
•tate that the Court bad considered the terms of the compcomiie and 
re-^rded them to be beneficial to the minor (n). 


But the non-ob!^errance of the above conditions does not render the compromise 
decree coid or aff-ct the jan*dicti«n of the Court to record it (ft). The decree is onlv 
eoidaye, and that too at the option of the minor No other partv to the ran call 
the decree in question , the nunor atone is entitled to call it in question, and this be mav 
do either on attaining majontv or before then thrtmuh a next fnend (e). 

Procedure to set aside compromise decree— k compromuo decree be s-t 
a.ide either lU a regular «nit or upon an application for renew to the Court that pa«sed 
the decree (<f) But it cannot be called in question bv wav of objection to *nv pro*eed 
Ing taken in execution of it (<) 

It was doubtful whether under the Code o! a comptomtoe decree c*ri be ««t 
a.ide bv an apptal from the decree IVhere an appeal was preferred from 0 compromise 
decree on the ground that the lower Court did not con«ider the question a* to whether 
the comproimse was a proper one in the interests of the minor, the l^h Court of \lUhibod 
entertained the appeal (/) , in a <itnilar ca«e, the High Court of Cal uita refused to eater 
lain the appeal ( 3 ) Under the present Code no ajpeal bes from a coa*ent decree 
[«. 06, snb-r (S)} 


Compromise under mtsapprebensloQ of a material fact. — ivhete » 
compromt e is entered into under a misapprehension of a material fact, it will be ««*■ 
aside even thouuh it mav have been sanctioned bv the Court under this rule (k). 
Indian Contract ket 18T2, a. 20 Somethms in the nature of fraud must be shewn 
before a compromise sanctioned bv the Court is ^et a«ide {•) 


tr) 

(i) 


T Na/Uk/Ji |ta^) 31 
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i;. 51 I O rirwpahtarpa T 
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t>.» 3ft. P 148 3J I C Sa. 

(S) ran Oulam v VAen '•aAet (1950) S Pat 
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Minor attaining majority pending salt. — If the minor attains majonfy while o, 
the suit IS still pendmg a compromise entered into bj hw guardian is not binding on him 
even though it has been sanctioned by the Court (j) 

Compromiae Ol exeontlon proceedings. — Execution proceedings are a con 
tinuation of the suit and a next fnend or guardian cannot after decree enter into a 
compromise or an adjustment of the decree without the sanction of the Court (1) See 
O 21, r 2 And this is so even though the guardian ad litem had power as natural 
guardian to sell the mmor s property (I) But the rule is confined to an agreement, 
or compromise in the course of the suit A tramfer by a guardian ad litem of a decree 
in favour of a mmor made not with leferenco to the suit or execution proeeedmg does 
not require the sanction of the Court (m) 

Agreement to be bound by oatb under Indian Oatbs Act, 1873, s. 9, 
not within this rule. — An agreement by the next fnend (n) or guardian (o) of a minor 
that an issue in the suit should be determined by the oath of the defendant, does not 
come withm the purview of this rule, and the sanction of the Court is not necessary* In 
such a case the mmor is bound by the agreement, provided there is no fraud or gross 
negligence on the part of the next fnend 


Abandonment of Usoe does not amount to a compromise .— a next 
fnend or guardian ad litem may abandon an issue id the course of the trial of the su t 
and the sanction of the Court is not requisite for that purpose, for the abandonment 
of an issue does not amount to a “ compromise ” within the mcanmg of this rule The 
abandonment is binding on the minor provided there is no fraud or gross negligence 
on the part of the next fnend or guardian ad Ltem (p) 


Agreement to refer to arbitration —It has been held by the High Courts of 
Madras ( 9 ) and Bombay (r) and by the Chief Court of the Punjab (a), that 
an agreement bv a next friend or guardian ad litem to refer any matter in controversy 
in a suit to arbitration is an ‘ agreement within the meaning of this rule, and that 
the sanction of the Court is therefore necessary According to the Allahabad High 
Court such an agreement is not withm this rule, and the sanction of the Court is not 
necessary (t) See schedule 11, r 1 

The decisions cited above relate to ca^es where the agreement to refer was made 
during the pendency of a suit But ca<es also occur in which no suit 13 pending and 
an agreement to refer is made to which a minor is a party by his guardian In such cases 
the application of the rule dcjionds upon whether — 

U) that there should be a pending suit as indtcate^l by the words no next 
fnend or guardian for the suit, and 
( 2 ) that there should be an agreement to refer 


Sanvott \ 1 rrrai) Vai.lil {19Z9) M >lsd | 

763 ( 36 ) V M S'll 

I irMnaiiVarpn ' '‘Ai tnppn < 1903 ) SO llnin 
111 I IfwndrA/i/am \ /'4m/r*unt.fAan 
< IIHI 6 I 3 1 SOi lyariid \ I anmaaami 
(1916) SI Mfci L J .O' as 1 I -n 

I IIiMixl In Aanntnvyn « (1331) 

41 si».i t. J *s 63 I c c'A I :i) a vi 


(19. V) 40 Miwl U J 443 I 

< -5) AM 

Vomf/wi (191 

' i,).r ' ' 


( 1931 ) 66 SIk.t 431 142 I ( 
1 A M 466 1 11 
Gtrm/illappa \ ilallKpra (1921) 44 IV 9 
5*4 5- I r 41* 
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THE FIRST SCHEDULE. 


O. 32, t* 7 In Bombay it has been held that in sanctioning a compromwe as for the 

benefit of a minor the Court should have before it an affidavit by the nest 
friend or guardian of the minor to that effect and m heavy eases there should 
be an opinion of counsel or else a statement bj counsel at the bar that m 
his opinion the compromise la for the benefit of tbo minor It lias also 
been held that the Court is not bound to pass a decree m the exact form of 
the terms of the compromise agreed to b> the parties and that it may make 
such alterations as it deems expedient (y) 

(c) The leave must be exprtas, not implied It must, m the language of this 
rule, be erpressfy rttorded in the proceedings From the mere fact that the 
Court has passed a decree in accordance with a compromise it cannot be 
inferred that an} of the steps preliminary and necessary to the making of 
the decree have been taken bj the Court The Court bj passing a decree m 
pursuance of a compromise does not tpso facto sanction the compromise (r) 
The provisions of this rule are complied with if the leave of the Court is 
expressly recorded , it is not necessaiy that the order granting leave should 
state that the Court had considered the terms of the compromise and 
regarded them to be beneficial to the minor (n) 

But the non observance of the above conditions does not render the compromise 
decree loid or affect the jurisdiction of the Court to record it (6) Tbo decree is only 
voidable, and that too at the option of the minor .No other party to the suit can caU 
the decree in question , tbo minor atone is entitled to call it in question, and this he mar 
do cither on attaining majority or before then through a next fnend (e) 

Procedure to set aside compromise decree— ^ compromise decree may be eet 
aside either in a regular suit or upon an application for review to the Court that passed 
the decree {d) But it cannot be called in question by way of objection to any proceed 
ing taken in execution of it (e) 

It was doubtful whether under the Code of 1882 a compromise decree can he set 
aside by an appeal from the decree Where an appeal was preferred from a corapromive 
decree on the ground that the lower Court did not consider the question as to whether 
the compromise was a proper one in the interests of the minor, the High Court of Allahabad 
entertained the appeal (/) , in a similar case, the High Court of Calcutta refused to enter 
tain the appeal (g) Under the present Code no appeal lies from a consent decree 
[a 96 sub r (3) ] 

Compromise under mlsapprebenslon of a material fact— Where a 
compromise is entered into under a misapprehension of a matenal fact it will be set 
aside even though it may have been sanctioned by the Court under this role (A) See 
Indian Contract Act 1872, s 20 Something in the nature of fraud must be shewn 
before a compromise sanctioned by the Court is set aside (i) 

(y) ChaiduM v ^agindat (1«») SI Bon* l I»li 164 6’ I C "04 ( 2’) A L. 168 

L 11 eii 119 1 c eel I SO) A I) 350 I ■ “ ^ 

{!) 31 „ I ^ 

(0 

w 

... . W u O 

(a) Janti v Aaxnikal (1917) Pmi] Bee <«) 

tir, 36 r 146 30 1 C 53 {*) 

(b) nnm Oulam V Sham '•ahat (19^) S Fat 

L J 3'0 621 C 234 

(f) ^ impnlthappn Y Sftn/aplOT (100*) 26 Brnn (i) ■ 

100 Jila S ngh V ilann>3h (1921) 2 
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Minor attaining majority pending salt.— if the minor attains majority while 0 
the suit IS still pending a compromise enterwl into by his guanlian is not binding on him 
even though it has Ixjen sanctioned by the Coart (j) 

Compromise Ol exesntlon proceedings. — Esc'ution proceedings are a con 
tinuation of the suit and a next fnend or guardian cannot after decree enter into a 
compromise or an adjustment of the decree without the sanction of the Court {L) See 
0 21, r 2 And this is so e^en though the guardian ad htem had power as natural 
guardian to sell the minor s property (t) But the rule is confined to an agreement, 
or compromi^ in the course of the suit A transfer by a guardian ad litem of a decree 
in favour of a minor made not with refereneo to the suit or execution proceeding does 
not require the sanction of the Court (m) 

Agreement to be bound by oath under Indian Oatbs Act, 1873, s 9. 
not within this role. — An agreement b% the next fnend (n) or guardian (o) of a minor 
that an i<sue in the suit should be determined by the oath of the defendant, does not 
come within the purview of this nile, and the sanction of the Court u not necessary In 
such a case the minor is bound hy the agreement, provided there is no fraud or gross 
negligence on the part of the next fnend 


Abandonment of Issue does not amount to a compromise. — A next 
friend or guardian ad htem may abandon an issue m fie course of the tnaJ of the su t 
and the sanction of the Court ts not requisite for that purpose, for the abandonment 
of an issue does not amount to a “compromise'* within the moaning of this rule The 
abandonment is binding on the minor proxided there is no fraud or gross negligence 
on the part of the nest fnend or guardian ad litem (p) 


Agreement to refer to arbitration —It has teen held bv the High Courts of 
Madras (g) and Bombay (r) and b\ the Chief Court of the Punjab (a), that 
an agreement bv a next friend or gutidian ad litcm to refer any matter in controversy 
III a suit to arbitration is an •agreement' mthm the meining of this rule, and that 
the sanction of the Court is therefore nece««i»ry According to the Allahabad High 
Court such an agreement is not within th» rule, and the sanction of the Court is not 
necessary (/) See schedule II, r 1 

The decisions citcil above relate to ca^es where the agreement to refer was made 
ilunng the pendency of a suit But cases also occur in which no suit n pending and 
an agreement to refer IS made to which a minor Isa party bv his guardian In such cases 
the application of the rule depends ujwn whether — 

(1) that there should bo a jiending suit as indicatcil by the words ‘no next 

fnend or guanlian for the suit, and 

(2) that (here should be an agrrem*nt to refer 
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THE FIRST SCHEDULE. 


O, 32, t% 7 either of these conditions la irantiti£r> fhe present rule does not apply and no leave 

of the Court i? neccssarj A and S cany on Lusmess m partnership A dies leaving a 
minor son and a widow Disputes anso lietween the parties as to accounts, and an 
agreement is made between tho minor through liis mother and B to refer the disputes to 
arbitration Tho arbitrators made their award, and tho minor, b^ his mother, applies 
to file tho award under para 20 of Sch II The application is registered as a suit 
between tho mmor appbcant as plaintiff and B as defendant fgeo the 2nd clause of 
para 20] Notice is then given as required the 3rd clause of para 20 to B, and no 
objection to the award having boon mado by B, the ftward is filed and a decree passed 
in terras of the award as proiided by para 21 of Seb II Does tho agreement to refer 
require tho sanction of the Court under this rule ? No, because it was not made during 
tlie pendency of a suit and the first of the two conditions mentioned above ii wanting (u) 
Does the decree on the award require lha sanction of the Court ! ISo, because 
the application to file the award being made by the minor as plaintiff, it cannot be said 
that there was an oyreemenl on behalf of the minor not to object to the award and to 
allow a decree to be passed on the award, m this case the se‘'ond of the two conditions 
mentioned above is wanting (t) Again if the application to file the award was made 
by J3, in which case the appbcation would bo registered as a suit between B as plamtiff 
and the mmor as de/endanf, would the decree on theawaril require the sanction of the 
Court? Yes if the mmot’e guardian agreed not to object to the award and to allow 
a decree to be paased on the award , m this case both the conditions mentioned above 
are present, namely, that there is an ottreemenf on behalf of tho mmor and the agreement 
IS made in the course of a suit started by the application to file the award (ic) Similarly 
if a suit IS referred to arbitration a compromise entered into by a guardian of a minor 
cannot be accepted by the arbitrator without the sanction of the Court (icl) 


Withdrawal Cf solt by next friend —if the next fnend of a mmor pUintiff 
withdraws from the suit and such withdrawal is in pursuance of an agrttn^nl or 
compromise entered into with the defendant, the withdrawal must be with the sanction 
of the Court under this rule , if the sanction of the Court is not obtained, the order of 
withdrawal may be set aside at the instance of the mmor (z) If an appeal is with 
drown on terms and there are parties concerned who are not sui ^iirti, the leave of the 
Court must be obtvmed (y) But it the withdrawal is not in pursuanceof an agreement 
or compromise entered into stith the defendant, the sanction of the Court is not 
necessary, and the vvithdrawal is binding on the minor plaintiff, provided there is no 
fraud or gross negligence on the part of the next friend (r) 


■Where the minor Is a member ol a joint Hindu family —In a suit 
brought by some of tho rnembers of a joint Hmdu family ono of whom was « 
minor, a compromise decree was passed after the compromise had been sanctioned 
by the Court Tlie minor hod no separate interest , the adult members of the family 
had taken part m the compromise and assented to it and the Court declared that 
it was for the benefit of the mmor In a suit brought on behalf of tho minor to set aside 
tho compromise decree on the ground that the proper materials which were essential 
to make the compromise and decree binding upon him were not placed before the Court 
previous to obtaining its sanction, ft vvas held that tho decree was under the 
circumstances bmdmg on the minor (a) 
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^^'hen the father of a mmor, a member of a joint Hindu family, of which the fatii-* 
13 the managing member, la appointed his gvardian ad litem, his powers as maaarrj 
member, so far as they relate to the minor a interest, are controllo<l bj the prorw-t, 
of the pre«ent rule, and he cannot, without the leave of the Court, enter into any arr»» 
ment of compromi«eon behalf of the nimor with reference to the suit Suchanagre»=>i^ 
IS not binding on the minor even if it was a bona fide settlement of a disputed claim 

Minor in charge of Court of Wards— 'The sanction of the Civfl Or— 
required bv this rule u not necca-iary, haring regard to the proruions of ts 18 ai/f 
21 of the Court of \\ard3 Act (Reng Act 9 of 1879), to validate a compromL«e 
into under the authority and by the direction of the Court of iiatds on behalf of a rai£.r 
under its charge («) 


Mutation proceedings — The s-mction of the Court ii not necessaty to a comj<r/ 
mise on behalf of a rninor of mutation proceedings in a Revenue Court under s 231 
the Oudh Land Revenue Act, 1901 (d) 

Joint bond by a Minor and an adnlt —In a compromise of a suit two defen UnU 
of whom one la a mmor, enter into a bond by which they jointly agree to pay a terUin 
sura of money to tlio plamtiff at a future date The leave of the Court is not olitainM 
on behalf of the minor as required by this rule The bond is not enforceable agaimt 
the minor, but it is enforceable to the full amount against the adult promisor (e) 

8. [8.447.] (1) Unless otherwise ordered by the Court, 

nctlrmrot of nr,t » RGXt friond Sball ROt TCtlTe WltllOUt 

first procuring a fit person to be put in 
Ins place and giving security for the costs already inciured. 

(2) The application for the appointment of a now next 
friend shall be supported by an afTida\nt sho\\ing the fitness 
of the person proposed, and also that be has no interest adverse 
to that of the minor 


Retirement of next friend— ' suit h brought bv a and D Loth minor* ly 
their mother as their nevt fnend The mother is also appomteil guardian of the per«« n 
and projicrty of the minors under the Guardian ond Uards Act 1890 Subsequently, 
on the application of the mother A who has then attnincd majonty h appoinlr-d 
guardian of the person and property of D in her place This is not tantamount to A 
being appointed nest fnend of B for the suit Tlie mother therefore cannot rtlirn 
witho It first procuring a fit pc-son to be put in her place and ginng se unt\ for the 
eoMs alrcada incurred (/) 

9. [S. 445. ] (1) Where the interest of the ne-rt fnend 

of a minor js ad\ersc to that of tlio minor 
itenio%ai of next frirnd y\hore lic IS BO coiinccted a 

defendant ■whose interest is ad^e^se to tliat of tlie minor 
as to make it unlikely tliat the minor’s interest will be 
properly protected by him, or where he does not do his duty, 
or, durliif: the pendency of the suit, ceases to reside witJnn 
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THE FIRST SCHEDULE 


^•^2, British India^ or for any other sufficient cause, application 
rr. 9, 10 Ijq made on behalf of the minor or by a defendant for ins 
removal , and the Court, if satisfied of the sufficiency of the 
cause assigned, may order the next friend to be remo\ed 
accordingly, and make such other order as to costs as it thinks 


(2) \VherQ the next friend is not a guardian appointed 
or declared by an authority competent m this behalf, and 
an application is made by a guardian so appomted or declared, 
who desires to be himself appomted lu the place of the next 
friend, the Court shall remo\e the next friend unless it consi 
ders, for reasons to be recorded by it, that the guardian ought 
not to be appomted the next friend of the minor, and shall 
thereupon appoint the apphcant to be next friend in his place 
upon such terras as to the costs already incurred m the suit 
as it thinks fit 


Alterations in the rule — ^Th© words and make sucli other order as to costs 
as it thmks lit in sub r (1) are new The words and shall thereupon app^^mt etc 
at the end of sub r (2) are aho new 

Where the next friend does not do his duty — l^Tiere a Court finds 
that a next fnend does not do hw duty m relation to a suit it is its duty not to permit 
him to prejudice the interests of the minor but to adjourn the suit in order that some 
one interested m the minor may apply on behalf of the minor for the removal of the 
next fnend and for the appointment of a new next fnend or that the minor plaintiff 
himself may on coming of age elect to proceed with the suit or withdraw from It (g) 
So also if he la acting improperly in refusing to consent to a beneficial compromise (A) 
Appeal after expiry of limitation penod —In a suit brought agamst a minor 
by his guardian a decree Is passed against the m nor The interest of the minor require* 
- * V - I u - I.,. jt to 

and 
nteil 
nod 

of limitation for the appeal may have expired (*) 

Non appearance of next friend — ^MTien the next fnend does not appear the suit 
should not be dism ssed for default even though s resenationts made (hat such dismisssJ 
13 without prejudice to the minor The proper course is to stay further proeeedmg* 
pending the appointment of another next friend (j) 


10, fSs.4^8, 449] ( 1 ) On the retirement, xeinotal or 
death of the next friend of a minor, fur 
proccedui^ shall be stayed until the 
appointment of a ne'':t friend in his place 
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(2) "Wliere the pleader of tu'l " 
reasonable time, to take steps to *. 
pointed, any person interested in ih *- 11 • • 
in issue may apply to the Court ~ , 

and the Court may appoint such p^rvi. • 

Proceedings shall te stayed —If »•* ^ 

suit and cannot abate until three } ears after the at ^ . 

11 . [Ss. 458, 459.] (1) AWr^ 
suit desires to retir»' 

Retirement remoMl or . 

de»th ol puardlan for the Or U lieTC OtilCr UlI >'>•**' 

to appear, the Court » 
guardian to retire or may remove him k' 
order as to costs as it thinks fit 

(2) AATiere the guardian for t!if> nj;t 
remo%ed by the Court during the p^nthn.' 

Court shall appoint a new guardian in his j 

The wonla ‘ may permit such (fuardian to refire i« 

(Suardian does not cease to be a guardian merely Ijeeaune I .. t 

Until ho is removed by the Court he represent* the tnin >r (I) , .. 

guardian docs not appear in an appeal does not ne<*e»>anJy ^ 

to act for ho may think it is m the interests of the minor not t/> j‘u , 
appellate Court is not in a position to judge whether the {hUn**, ,/ « 
being propcrlj lookeil after it may make a formal frier ninoy-); ^ ^ ^ y 

a new guanhan in his place (n) The llie.h Court of Paliu 1^^ ^ 

ne essnrj to pile notice under role 3 (4) before appeintin;, a fii-*» ^ 

rule (o) 

Appointed guardian refuses to appeal— Appeal hy namr*j 
not competent— If a decree IS passed againal a miuor ij., 
guardian ad litem refases to appeal it is not competent to the {»Our ^ 

to prefer an appeal joining the guanlisn ad litera as a pro forma fe«j,» 
howeicr annex to his appeal anajyplication to rcmoio the guar liin a t ht^»« *. ^ 
point himself instesd If thst apjilication is grantefl the apjiesl may 1 1- ^ ' 

perlj filed (p) 

12. [Ss. 450, 453.] ( 1 ) A minor plamtifT or Ji jfijjj/;, 

. If. t .- 1 11 ly II pf^rty to a suit on mIiosc Ixljilf 

mlnor^UIntm or airilcant .application IS pCIuling shull Oil Jltt.lJ/jjj . 

on atui.ins m.) r.M majonty, clcct whether he will 
with the ‘5iiit or application 

(2) Where he elects to proceed with the suit or .ipplj/,^ 
tion, he shall apply for an order discharging the next fiji/uj 
and for l('a\c to proceed m his own name 


C 6« t SJl S t WH 
■miHi y ilaranmaii SO Hat 
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THE FIRST SCHEDUIJ: 


0.32. 
rr. 12-14 


(3) The title of the suit or application shall in such case 
be corrected so as to read henceforth thus — 


‘‘ 4 B , late a minor, by C D , his nest fneud, but now 
having attamed majority ” 


(4) "Where he elects to abandon, the suit or apphcation, 
he shall, if a sole plaintiff or sole appheant, apply for an order 
to dismiss the suit or apphcation on repayment of the costs 
meurred by the defendant or opposite part} or which mar 
have been paid by his next friend 

(5) Any apphcation imder this rule may be made ex 
parte but no order discbargmg a next friend and permitting 
a mmor plamtiff to proceed m his own name shall he made 
without notice to the next friend 


wren title to be COrrect‘‘d. — ^The proni.icins of thu role which require th* 
title of a «oit to be corrected appK to a peurf ny eait and not to a «uit in which a final 
decree has been passed and to which it only remains to proceed in execntion (g) 


Kext fnend S lademolty for costs —Under sub rale (4) the next fnend haa a 
right of indemoitv for «o«t3 against the minor who abandon^ a suit on attaining majontr 
oideM the minor can show that the action srae improperlr^ instituted (gl) See 0 3' 
r I4(’) 


13 . [S* 434 ] (I) "Where a minor co plamtiff on attain 
lUK maionty desires to repudiate the suit 
jHaia n- nujoi tf q« irw he suall apply to have his name struck 
out as co plamtiff, *md the Court, if it 
finds that he is not a neccssarr partv, shall dismis« hun 
from the smt on such terms as to coats or otherwise as 
it thinhs fit 


(2) I^otice of the apphcation shall be served on the next 
friend, on any co plaintiff and on the defendant 

(3) The costs of all parties of such apphcation, and of 
all or any proceedmgs theretofore had m the suit, shall be 
pjjfli by Six’ll peis<ins as the C<mrt 

(4) "Where the appheant is a necessary party to the suit 
the Court may direct him to be made a defendant 


Snb-r (4) 13 new 

14. [S. 455 ] (1) A mmor on attainmg majority mav, 
vurucM .1 toi™- if a sole plaintiff, applj- that a suit insti 
r-f so t tuted in his name by his next fnend be 

dismissed on the ground that it was unreasonable or improper 

(f) ifoAim £kut V T«A r JAy {199a) — t L. J 811 V TTaWrt 

r»l “-0 I “ Ch 39S 

( 4 I) CitUait/ut r DKtnahti (t9S3) | 



PERSONS OF U^SOU^D MIND 


(2) iN’oticc of the applicition sh'iU lie fier\e(l on all the 
parties concerned , and the Court, upon being satisfiid of Hinh 
unreasonableness or impropncty, may grant tlio apjilir ition 
and order the next friend to pay the costs of nil partus in ks- 
pect of the application and of anything done in the Hint, or 
make such other order as it thinks fit 

See not© Next fnend 8 indemrnty f»rcciiM unRfO 12 r 12 

15 . [S 450] The proMsions cont lined in nihs 1 to 
14, so far as they an applicable, Kliall 
extend to persons adjiidgrd to bf of 
unsound mind and to persons mIjo tboii;.di 
not so adjudged arc found b} the Court on inrpiirj, by n t^on 
of unsoundness of mmd or mental infirnut} , to Ik inr,ipabl< of 
nrotectmi? their interests wlirn siiine^ or bf me' surd 
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THE FIRST SCHEDULE. 


32, r. 16 16, [S. 464,] Kothing in this Order shall apply to a 

Sovereign Prince or Buling Chief suing or 
cwefa"® being sued in the name of his State, or 

being sued by direction of the Governor- 
General in Council or a Local Government in the name of an 
agent or in any other name, or shall he construed to affect or 
in any way derogate from the provisions of any local law for 
the time being in force relating to suits by or against minors 
or by or against lunatics ox other persons of unsound mind. 

A ruling chie£ sued m his personal capacity, if not domiciled in Untish India, is not 
sabject to the Majority Act If he has attained majority according to his personal law, 
no guardian ad litem need he appointeil (u) 


ORDER XXXIII. 

Suits hy Paujiers. 

33, r. 1 1, [S. 40L] Subject to the following 

pxovisions, any suit tuay be instituted by 
a pauper. 

Explanation . — person is a “ pauper ” when he is not 
possessed of sufficient means to enable him to pay the fee 
prescribed by law for the plaint in such suit, or, where no 
such fee is prescribed, when he is not entitled to property 
worth one hundred rupees other than his necessary wearing 
apparel and the subject-matter of the suit. 

Scope and object of the order. — A piamUff suing m a ciril Court must p av_ 
the Court fee prescribed by law for the plamt and Bubsequent proceedings m the si 
These fees are prescribed 1^ the Court Fees Act VII of 1870 But a person may be 
poor to pay the Court fee, and the object of this Order is to enable such person to b 
and prosecute suits without paymeut of Court fees (*) There are, however, c 
fees from which even a pauper is not exempted, namely, fees for service of process 
such fees must bo paid by him (r 8) If the pauper succeeds in the suit, the Go 
ment have a first charge on the subject matter of the suit for the amount of the Coi 
which would have been paid by hira if he had not been permitted to sue as a j 
(r. 10) If the pauper fails in the suit, the Court should Older him to pay the Coi 
due by him (r 11) An order directing a paupor^plaintifi to pay the defendant 


fendant ,1 

■-■7 


An order granting leave to file a suit tn. Jorma vauperis is not a judgment ^ 
meaning of cl 15 of the Letters Patent and is not apjieaLible as such (a) 

(B,) . . - - -Jj ^ jjorf (1628) 6 

‘ • lung 661, ( 28) A R 306 

(w) (a) ila Than v Manna La (1026) 1 

' 9-IC 5i3, (’6)A U 111) 
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pitlitatioii for pGrimssion to sue as ^ 
1 shill contain the particulars re- 
in leg.ml to plaints in suits a 
(I immo\ahle property hclonging 
li estimated aalue thereof, shall 
it slnll be signed and \erified 
foi the signing and \erirication of 


U p 0 cliro to bo followeJ wion a suit ij 

nl )i foe Icive to sue in forma pauperis 
I 1 i tile hotri i" of the application the applica 
1 r p itvtuo of the do eas“d applicant The 
t > suo a paup“r nap rsonnl nsht and it 
f tl f Ic ea»ei applicant But the legal repre 
f rl xvo to SMC m forma paupens if ho himself 

piap''r— Rale not applicable —If the suit i$ 

tl c] hint iff applies to continue it as a pauper, this 
Ir all filed ItHSuSlcient to scs if the plaint 
I after notice to the opposite silo and to the 
' II till H rcalb a pauper (6) 

h'-tanding an> thing contained in 
lilts the application shall be pre- 
to the Court bj the applicant in 
unltsi. he IS exempted from appear- 
L the application may be presented 
n> cm answer all material questions 
n iiul who ina} be examined in 
•itt represented by him might Iiavc 
iita attended m person 

I II I ced not l<c tolhe C- urt itself Prc~.entation 

t un Icr rule -I (1) b it p rsonal p-eacntation 
1 I "J 1 irati n (cl) 

I a 1 in oroman cteinp t-l from appearing in 
t' ap^licati n for leuac to sue a< a j'aupcr by 

• « f tl » rule 4]ph al » t > rj pi cit f r 1-aae 
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TIIE riRST SCHEDULE. 


O. 33, r. 1 Prosecntlon of suit as pauper.— A pUmt iff mnj be allowed to eon/niueasa 
pauper a suit instituted Lj himin tbo ottlmary yny (n) 

Minof Plalutlff— A tumor pauper may suo tlirou?h a nest friend although the 
latter is not a pauper (o) In England at hen a minor applies to suo as a pauper, it must 
be prosed tliat the minor aiueUaHht next friend are p tupcrs But this rule of EneU’h 
practiee does not apply laltidi'i, and it u enough if it is proaed that the minor isa pauper, 
It 13 not nctei,ary to prove that the nest fnend nl»o is a p-auper (p) 


Pauper deleiulant —it has been held by the Hitfh Court of Calcutta that although 
tho C u il procedure Code provides only for suits to he brought by a pauper jilamtiff, 
the Court lias inherent power to allow a ilrfendanl to defend in forma paupens [q) 

Legal representative Ol pauper. — ^The legal reprc«entoti\o of a deceased person 
may he allowed to insliftte a suit m forma paupen*. if tho deceased himself had been 
allowed to suo ns a paujier if the procee Imqs hod been instituted in his lifetime, provided 
tho legal representative is oUo himself a pauper (r) SimiUrly, on the death of a pauper 
lilaintiB, Ilia legal reprc«entatj\e tnav be allowed io continue the suit m forma paupens, 
provided tho legal representative is also himself a pauper («) But in Sn-agamme 
'’uosomi V Go;in/njtrai>u(t) itwassaid that il was immaterial that the legal representative, 
has means m liia puvato <apacitj and that ho can continue the suit as n pauper if ha lias 
not como into pos^esaion of auflicient means out of the estate This conflicts directly 
with In re rnhna Iyer (w) decided a few months earlier by the same Court, but 
they are both decisions of a einglo judge In Englmd an executor nr administrator is 
not allowed to sue or defend as a pauper (t) unless he is aUo a benoflciary (u) 

Sait In a representative capacity— If pLaiatifTs sues m a representative 
eapavity ns trustee or sebait and has not m his possession suETicient property of the 
trust, ho may be allowed to sue as a pauper although he has sufficient personal 
P’or"Tty of Ilia own (x) 


official liquidator — ^The word ' person * m this rule Includes a company [see 
General Cladsea Act 10 of 1807, s 3 An official liquidator therefoto of a tom 

piny is competent to apply for leave to sue in forma pauperis on behalf of the company 
if the company is a pauper witlim the meaning of this rule Tho foot that the liquidator 
tn his personal capacity i* not a pauper does not aflect the question (y) 

Married woman — ^The mere fact that tho applicant’s husband has property is not 
sufficient reason for disallowing her apphoation for leave to suo m forma pauperis (z) 


Pauper appeals — As to pauper api«als, see Order 44 below 

Bom 237 Lnt't ilahan ManJnl V 5olu» 
Clnfin Vnt JinoSj 3i Cal 1163 In re 
ladalnshnrt Igrr SSl C 91 (35) 

A At 81U which explains Ilbanbat v 
/;o/ori»>(1865) 3 W H 111* 20 
(tolil 48 Maa L J 200 87 J C S'2 ( 35) 

t M re I 

(1925) 88 I C 91. ( 25) A At 810 
lUrnffice a Sheppard (1745) 1 Dick ISO, 
OM;)fia T CabbfH (VS4S) 1 PWl 6VS 
AVlUlams on txecuters 10th ed ■ P 1641* 
Daniel sth Pr.pp 87,88 
.Vofcu V ‘‘'o(ilnct{1027) 45 Cal ^ ^ 

6S 100 1 t 281, (37) A C 309 
PcfumnI a ThiTi'nutlafnjapurilm ^tJhl W 
41 iioJ 834,451 t- Itl 
S>«rf„nne»a a \ajni (1018) 2 Pat !■ J 


(0) G lUi'P'Konfe \ Bfosononta/ntlSVa) It H I< 
V. I'O ^-oathnlnx ^»mh« Xt C*t 

L } 3S4, 70 J t 919 ( 23)A t *58 
Jp) I /nlnf'iritrn'iywi V lehrmma (ISAl) Z 
SUl 3. AcniicS rn f a ArralrA'inif (1934) 
I « 380,801 C 718.(24)A B 


44" 

(7) Dx»-;iCA»r»v A,4folifO (18'0)5C»I 81ft 
(f) ltd! (>i cMlSM) 7 3Ivl 3^ 

1») J/iwii*' AAn«fon (1412) 3B II..III S70. 11 
I C 731. in re tfitruMat (1894) 18 
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2, [ S. 403. ] EA'ery application for permission to sue as ^ 
a pauper sliall contain the particulars re- 

C iitrnts of oirlifitif"' i. 

qiured in regard to plaints m suits • a 
schedule of any movable or immovable property belonging 
to the applicant, uith the estimated \aliic thereof, shall 
be annexed thereto ; and it shall be signed and verified 
m the manner prescribed for the signing and verification of 
pleadings. 

Procedure — Rules 2 to 8 pres-nbo the pro eJure to ba followeJ w.ien a suit is 
propo-.eci to be instituted m forma paupens 

Death or applicant — UTiere an npphcatiaa for lease to sue in forma pauperis 
Ins been made, but tlio applicant d es p'nling tli» hearing of the application the applica 
tion cannot be continuel ba the legal rep es-ntative of tUe de cas-'l appli'ant The 
Tiason IS that the ngnt to app’j for 1 avt to sue as a psup-t m a p*r«onaI right, and it 
does not sunive to the reprc’cntatire of the dc-oased applicant Dut the legal rep*e 
sentatue iinj present a frah upp’xahon for leave to sue in forma paiip-ns, if he himseH 
IS a pauper (a) 

Application to continue suit as pauper— Rule not applicable — u the suit m 

instituted in the ordiinn uaj and tbcpIaiDti^axipIies tocontinue it asapsuper, this 
rule isnotapp icablo for the plaint i»a1rcadv fildl It u sufficient to -e’' if the plaint 
disclo<cs a cause n! action >nd then alter mtiee to the opposite ole and to the 
Oov eminent plesder to inquire if ihe |>l tintifl h rcahv a pauper (6) 


3. [ S. 401.] Xotuitlistanding <m\ thing contained in 
these lulfs. the applaation shall bo pro- 
irccntsti n f -inii. <,yntod to tlic Couit by the applicant m 
person, unless he is c.xemptcd from appear- 
ing m Court, in aaIucIi case tlie application may be presented 
by an aiithoiizod agent wlio can answer all material questions 
relating to the apjihcation and wlio mav be examined m 
the same manner as the jiartv rcjiresented by lum might liaAo 
been examined liad sucli paity attcmled m perbon 

PresenledlOtheCoutl — l’t«~.cntaHonn«><tnotbetoaheC« urt UmII rre^nlation 
t > the psap’r otliei r . f the t nirt n sjfli lent (c) Pfe^ntati>ii m iifce«<ar\ n order 
that the t urt iiMv rxniine the ■ppVant under rule 4 (1) but p-rs iial p-e-entati .n 
i» II t lit ee«v.irv in th< c ax . f an aw ii leil app'ieatiati (rl) 


Purda nosbln WOIUIU — \ pimla na*hm iroman e\en)]»tc<l from appearing m 
t < urt un b r s J nUive niav pivx nt ihc apj histion f< r leave to sue as a jiaupor by 
a dull viith iris il n„( nt ( f) 

Pauper Appeals ^Tl e I'SIV | | m of this rulcaillv alo tonjqljcsti jiv for Jearo 
/ m; a« a irtiiiK-r s,.e«l 44 r I 
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Tlir riPST SCHEDLLE 


O. 33, 1 *. 1 Prosecation of suit as padper — 4 i»IniitiiT raa\ be allo^vcd to con/i aeaaa 

jauper a suit mstitntcd Lj liimm tbo onlinar> Wtty(n) 

Minor Plaintiff — \ mmor piwper maj gue thmuprU a nest friend nltbough the 
httcr IS not a j luper (o) In En 5 Un I wl en a minor applies to sue ns a pani er it must 
1 e prove 1 that the minor o» Htll a$ (he ntxtjnend aro paupers But this rule of I ngl h 
practice does rot nppU m India and it is enough if it is pros cl t] at tho minor 13 a pauper 
It 19 not neecssaiy to prove tliat tj o ne'it friend also is a pauper (p) 

Pauper defendant — Im been 1 eld l>y tl © 3Ii«h Court of Caleulta that althnu-’h 
tho Civil Procedure Coile provides only for suits to be brought by a pauper plaintiff 
the Court has inherent pouct to aUow *» dfjtn lant to defend m forma pauperis (5) 

Legal repreaentatlve of pauper — ^The le^al representative of a deceased person 
may bo allowed to i isl lule a s iit m forma j auiecis if the deceased 1 imself 1 ad bc‘‘n 
allowecl to sue ns a pauper if tho procee lings had teen instituted in his 1 fetime 1 ron led 
the legal ici rc«cntative « also himself a pauper (r) &imiUrl\ on tl e death of a pauper 
plaintiff his legal represenlatno may he allowelfo co fin: e tho suit m forma piupens 
j roMclod the le^al representative is at»o bini«t»lf a pauper (s) But m Siiuja « 
iiuagamiv Copnlaj m i(|) it avassaidtl at it wnsimmatennllhat tholefcal repiesontative 
has means in Ins pnsat© capacity and tl at | e can continue the su t as a pauper if he 1 as 
not coil e into posse sion of sufficient means out of the estate This conflicts directly 
with 1 1 re P itlfilrtal ) n I jtr («) decided a few months earlier by the same Court but 
they are both decisions of a single judge In England an eaecutor or odrainiatrator u 
not allowed to sue or defend as a pauper (») unte^i he is also a beneficiary («} 


Suit la a representative capacity— if plaintiffs sues m a representative 
capacity as trustee or sebail and 1 as not in his poo«C 8 «ion sufficient propertj of tl e 
trust 1 0 may be allowed to suo as a pauper although he has sufficient jersonal 
p opert) of his own (x) 


Offfclal U^aldalot — ^The word person nv tl la rule mclu lee a company (see 
( eneral Clauses Act 10 of 1897 s 3 (39)] An official liquidator therefore of a com 
\ my 13 competent to apply for lease to sue in forma pauperis on behalf ol the compaty 
if the company is a pauper within the meaning of this rule The fact that the liquidator 
in his personal capacity is not a pauuer does not affect the question ( 7 ) 

Married woman — ^The mcr© fact that the applicant s husband has property is not 
sufficient reason for disallowing her application for leave to sue in forma pauperis (s) 


Pauper appeals — As to pauper appeals see Order 44 1 elou 


( ) jra;fj v Falfh ' 


pmONff y r 0,0 o«i> f (IS 3) 11 P I< 
JJ a bnl<t\ Jamn’fle 3)37CaI 
I 3'<1 U 1 t Bl» (“3) a. t 6 j« 
rf oro <1 Jft \ ieh»mn<, (tSSt) 3 
13 hif ty rero» (is**!) 

1 I H S-fO 80 1 I 718 ( I) A B 


( 3 ) T>oorjt I 
<f) IS II in 

10 ifj 


rnv t (ot Hy (13*0) seal 819 
(18S1)7M-»1 390 
fwlin i-too (Wl ) 36 r a **70 11 


Bnn "17 iti7 I fl/wA n J/nntfflf v So 
Choodn Dn, (1-) 6) 33 Cal 1163 J" « 
B I ir$h ly,r nO-'o) ^fS I C 91 ( a/ 
1 M 819 ^ hlch rxpims i/njftnt v 
iJofora n (1865) i IV It 'fi» 20 
(«) (19 5) 48 Mid L J 390 87 I C 3 ( ”=1 

A 31 80 

t ) 88 I C 91 t "5> A M 819 

(r) rn "rf 'a Sleppard (1745) 1 BIrk )S6 
Ollfitliy Co56<(( (1815) 1 riill 613 
(w) IV 11 urns on rxecutors 10th cd p 16»1 
Da icl* Cl Iv pp 87 88 
(i) Votna Sh JA ‘!fl(iftr.(19"7)45Cal L. J 
68 100 : C •>ei ( 7) A C 300 
Ij) rtr xnl V Tl rKooIarajapran 3 J3l 
(101 1 41 3tad 6 4 46 I C 164 
(*) ’Short orM y \ain (1918) S Tat I ^ 
1''8 44 1 ( 7 3 



LE WE TO SUE AS rAUPER. 


905 


2, [ S. ‘103. ] Every application for permission to sue as 
a pauper sliall contain tlie particulars rc- 
c.ntcntsof qiiircd in regard to plaints in suits: a 
schedule of any movable or immovable property belonging 
to the applicant, rvith the estimated value thereof, shall 
be annexed thereto , and it shall be signed and verified 
in the manner piesciibed for the signing and verification of 
pleadings 

procedure — Rules 2 to 8 prescribe tbo pro elufe to bo lollowei wicn a suit 
propo'etl to be imtitufe I in lorni-v paupom 

Death or applicant — Ul>cre an nppheaUon for lel^c to sUe m forni\ piuperis 
Ins been nia le. but the 'ipplicmt d es p‘n Jm? tU* lieirm? of the ipplnation the applica 
tion cannot be continued b\ the IcgU rep of the do ci5»l ipph mt The 

reison n tint the ngnt to app'i for 1-^are to sue as a paup’r is a personal right, and it 
does not surM\o to the reprc«entatne of the dc'oasod applicant But the 1 o?j 1 ropro 
sontati^e nia\ present a freth app'icatio i for lease to sue in forma pauperis, if Jio himaoJf 
IS a pauper (a) 

Application to continue suit as pjoper— Rule not applicable— If the suit u 
instituted m the ordmara uaj and the plamtid applies to coiitinno it as a pauper, this 
rule IS not app icable for the pKint IS already filed It is suiTicicnt to see if the plaint 
discloses a cau^o of action an<! then after notice to the opposite side and to the 
Coaernment plcailer to inquire if Hie pl.intilT is rcalK a pauper (t) 

3. [ S. 40-1.] Xotwitbstandmg anttlung contained m 
tlicac rules the application shall be pro- 
1 airi a sonted to tbc Court by tlie applicant in 
pcrison, unless lie is exempted from appear- 
ing m Court m uliicli case tlie application mav be presented 
by an autlionzcd agent uho can ansucr all material questions 
relating to tlie application aiul uho mav be examined in 
the same mamitr tlie ]>artv represented by him might ha\c 
been c\ammed liad siuli paitv attended in person 

presented to the Court — IVc-c a «li >n necl n«l be to the t <mrt itself Pn -entation 
p->'P'r Atv?.” /.t J ifri jvwt .Ur-cffCr.V-A- r«- in order 

that the L mrt maa caa nine the nppVant ond.r rule 4(1) hit p r. .nal pre-‘entation 
i» II t II' i<“>-ara in the . f an n jun le.1 ajp i ati n (e|) 

purds, nashln v-otltan — K ^mlana-hin HMnan eaeinp'tA from apjieartng m 

( ourt till Irr » I !J nl .\c inna pn-- ni the ipl hiati u fr.r lea\o to kuo as a muper bv 
a dul\ auth ril--i n.< iit i fl ^ 


pauper appeals -Tie p .ai ■ n, ,f thw ruh ajja ahi f> applKstions for h-ave 
I ny ;»<i( ft« a |«.a«)KT N'C > * 41 r 1 
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0. 33, 
rr.4,5 


4. [S. 406. ] (1) "Where the application is in proper 
^ . form and duh’- presented, the Court may, if 

it tiiinks fit, examine the applicant, or liis 
agent, ivhen the applicant is allowed to appear by agent, regard- 
ing the merits of the claim and the property of the applicant. 

(2) '\^Tiere the application is presented by an agent, the 
Court may, if it thinks fit, order that the 
coun^ S’ applicant be examined by a commission m 
romrausion tlic manner in ^Yhich the examination of 

an absent witness may be taken. 

Eiaralaatlon. — This Oixler rontemplAtes examination of two kinds, namely (1) 
the examination of theapplicant which may as indicated m this rule ho rcgardin® (a) 
the merits of the claim and (h) pauperism, and (2) the examination of persons other than 
the applicant which should be confined to pauperism only as indicated by the pronsmna 
of nr. 6 and 7 below Persons other than the applicant cannot be examined on the merits 
of the applicant’s claim (e) 

5. [ Ss. 405, 407. ] The Court shall 
Bejcction of application Tcjoct un application for permission to sue 
as a pauper — 

(a) where it is not framed and presented in the manner 
prescribed by rules 2 and 3, or 

(b) where tlie applicant is not a pauper, or 

(c) where ho has, within two months next before the 
presentation of the application, disposed of any 
property fraudulently or in order to be able to 
apply for permission to sue as a pauper, or 

(d) wlierc lu" allegations do not show a cause of action, 


(e) where he has entered into any agreement Avith 
reference to the subject-matter of the proposed 
suit under uhich any other person has obtained 
an interest in such subject-matter. 

Alteration In tne rale. — The expression “ cause of action ” in cl (d) has been 
Bubstitufcd for the words “right to sue in such Court” See notes below under the 
head, *' Clause (d) cause of action” 

Clause (a)’ application not framed as required by rule 2— Failure to 
calculate the Court fee yalu© m accordance with the provision', of the Court Fees Act 
and O 7, r 1, of the Code, is a non-compliance with the provisions of clause (a) of this 
rule, and the application must be rejected (/) In a later decision the Hangonn High 
Court has lield that a niisfake in the calcnlation of Court fee can be remedied bj an 
amendment (/f) 

(<) Joyfilrn V J>urya <0 tal 65X, S? 
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Clause (c) fraudnlent disposal of property— Thu^ if n person has property Q. 3 
worth Rs. 1,000, and lie disposes of it in August 1915 to enable himself to sue as a paupor 
and applies for leaie to sue os a pauper m September 1915, the application should be 
rejected under this rule 

Clause (d) cause of action — ^The corresponding clause of the old section ran 
thus " That his allegations do not show a rtght to«ue la tiich Court ' It was contended, 
that the woisls “ sue m such Court, ’ referred to i\w jurtsdiclton of the Court and not to 
the eaute £>/aeho»i disclosed in the application. But this contention was rejected and 
it was held that the clause did not limit the Court to an inquiry whether the right 
to sue aroo© within the jtiriifhctio/i, but that it bad a more cTtended meaning and that 
the Court was to ascertain if the applicition showed a good subsisting cause of action 
capable of enforcement in Court and calling for an answer, and not barred by tlie law 
of limitation or anj other law (j) It was accordingly held that the application to suo 
as a pauper must bo rcjecteil, if the right to sue was barred by the law of limitation (A), 
or if it did not disclose a good cause of action as where the application was for leave to 
suo on a contract which was void as being immoral and opposed to public policy (i) 

The expression cause of action’ has been substituted for the words nght to sue in 
such Court to gii 0 effect to these decisions Under the present rule the Lahore (]) 
and Aladras (t) High Courts have held that the application must be rejected if the cause 
of action IS barred by limitation, but not if the question of limitation is a complicated one 
about which there has been considerable diflercnce of judicial opinion The Allahabad 
High Court, on the other hand, considers that the effect is onJj to make it clear that the 
Court's discretion is not limited to ascertaining whether the richt to sue arose witbm its 
jurisdiction or not and not to affirm the decisions under the old section (m) That High 
Court has therefore held that a cau«e of action under this rule includes a cause of action 
which IS barred bj limitation (n) or bj res judicata fo) But of course it admits that 
an application cannot bo rejected without an inquiry into pauperism because the case m 
weak on the merits (;i) 

Rule 4 proiulos that where the ap| licalion is in proper form and dulj presented, 
the Court ma% exau i«e the applwant regarding the merits of tlie claim and the property 
of the applicant The expression the »»«ri/a of the claim has reference to r 5 (d) 
w Inch sals that the Court shall reject the application if the allegations of the applicant 
do not show a cause of action. It has accordmgti been helil that it is the dutj of the 
Court to consider not oiili the statements made in the plaint but aUo the statements 
inado bi the appbeaut in his examination in onlcr to determine whether his allegations 
<lo or do not show a cause of action (g) and further to determine at the preliminary state 
whether the plaintiff i» or is not entitled to euctetsi on the basis of the alleged cause of 
action III some cast s it was contendeil that in onicr to determine w helher there was a 
cause of action the nllevalions in the plaint were the sole matters tu be looked to As 
to this the AlliliaUid High Court (r) said If the allegations m the jilimt were the 
solo matters to lie Io< keil to an 1 the applicant were admittesfli a pauper the granting of 
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ttis application to tue as a pauper wouH not on whether te had any merits 

to go upon, but on the shill of the gentleman who drafted his petition and his plaint, 
and the examination ns tothe merits tinder eec 400 (r) would be superfluous ” 

In«olvency is not one of the grounds on which an application cm be rejected under 
this rulc(«) 

Clause (e) i transfer of Interest In subject matter of proposed suit.— The 

Interest transferred inaj be either rested or contingent Thus an agreement authonsing 
a pleader to recorer his fees out of tboresenucs of a sillage forming the subject matter 
of the proposed suit, in ft* eienf of the applicant failing to pay the fees to the pleader, 
is an agreement under which the pleader obtains a contingent interest m the subject- 
matter of the suit If Bueh an agreement is prosed, the application for leaie to sue la 
forma paupena must be rejected (f) 

Revision — An Order rejecting an application under this iiite is not appeahhie (u). 
but it IS open to reMsion in a proper case (i) The Allahabad High Court m its latest 
deciuon also holds that such an order is open to reri«ion («) hen an application was 
rejected under clause (a) on the ground that it was not correctly senfled the Allahabad 
High Court pet aside the order of rejection under see 151 and remanded the application 
for correct verification (ul) See note ‘ Interlocutory order ’ under s 115 at p 373 

Letters Patent appeal — Xo npjieat is allowed hi the Code from an order made 
under this rule Rut tho Madras High Court has held that an appeal lies under cl 15 
of the Letters Patent from an order allowing or refusing to allow a jihintiff to sue as 
a pauper, on the ground that such an order is a judgment, and that it is neither 
interlocutory’ nor made m the e\etvi«e of discretion (a) 


[ S. 408. ] ^^lerc the Court sees no reason to reject 
the application on any of the grounds 
tag tNtJcnce'^o'r arVic^i* Stated in rule 5, it shall fix a day (ot uhich 
at least ten days’ clear notice shall ho given 
to tho opposite party and the Government pleader) for recemng 
such evidence as the applicant mtiy adduce in proof of his 
pauperism, and for hearing any crndence uluch may be adduced 
in disproof thereof. 

Evidence — See notes to r 4 ahose under tho heid, *' Examiualiou ” 

Notice — As to form of notice, see App H,formiio 1’ 


7. [ S. 409. ] (1) On the day so fixed or as soon there- 
after as may be convement, the Court shall 
ror, me a eat n, oxamine thc uitnesses f if <'Juy ^ prodneed 
by either party, and may examine the applicant liis agent, 
and shall make a memorandum of the substance of their 
c'vndence. 


anhirnm y (iq>o) 4S }lad I* I t«) ’•i I'lfr i f)ri i \ Jlmnri Lnl {V< 

lid I t 1 ( 301 A 


Ma Mm I \ Ifn tfn (isil) 

I! Pfl VSi It Tlla ( Jl) a B l->. 
Srincfina CA/r«<ral(IWl.) Se a UI 

LH) It S'*! I 32) A 1 an! 


OU.piilhiu irni,. 

(Ij.O) 4S AU 4 li 
4 A 4 15 hJ tjj/i 


il/rr / <1 
■ I 1 
M«h 


4«l I 


r tiiu 


111 52 - 13s It dod I a.) j 
irf Lai \ Bl ,!)4 ifilai (10331 05 ; 
:ir J45 r C 43 ( 331 A A .J- 

'H V / wnmIoU i«,n (1U2 j)4S ''•'I J 
1 » -111 ( 2-1 V 31 1«* ''>1''.*, 

ijt I* iim ' ‘'•ttvioiiua Irt ( Iln'S) 2- 



HEADING or APPLICATION. 


969 


(2) The Court shall also hear any argumont which the O. t 
parties may desire to offer on the question whether, on the 
iace of the application and of the evidence (if any) taken by 
the Court as herein pro^nded, the applicant is or is not subject 

to any of the prohibitions specified m rule 5. 

(3) The Court shall then cither allow or refuse to allow 
the applicant to sue as a pauper. 

Sub rule (2) — Tlie Court when iwiing notice under r 6 for rc'civini; evidence m 
proof of pauperism, has presumably decided parte that none of the prohibitions m r 5 
exists But this rule enables the parties to argue the question if they so desire whether 
the application is or is not eubje~t to any of th» prohibitions spseifiM m rule S and does 
not preclude the Court, if no argument is offeml from considering the question (y) But 
although it 13 clesr that after an inquiry under tins rule the Court may come to a fresh 
decHion both as to pauperism and as to the prohibitions in rule 5, jet there is no doubt 
but that the evidence taken under rule 7 is confined to the question of piupensra and that 
the question of the prohibitions, whether it be that thoappUcant has no cause of action (i), 
or that his claim IS barred by limitation (o) IS not to be de'ided on the evidence of witnesses 
but on that of the applicant. A Full Bench of the Rangoon High Court has exphmed that 
this IS because the existence of a cau<e of action must under rule 5(d) be decided on 
* his allegations \ i « , the allegations of the applicant (&) To the same effect is a Full 
Bench decision of the Jladrns High Court under the old section (c) 

Review — An orler under this rule re'iHins Icaxe to sue as a pauper is subject to 
rei ipw ((f) Theaiqiliinti ui for resiew i» not liable t<»an\ Court fee (e) 

Propriety of order allowing applicint to sue In forma pauperis.— MTiere 

after due con'ideraimn of an application lor lease to sue as a jwiujicr, the Court of first 
instance has allow eil the Miit to be in'tiiuted ih forma fxiupens, and has pi««cd a dcreo 
in fasoiir of the phintill, it is not op'n to the defendant, m appeal fiom the decree, to 
question the propriety of the onler p»*imtling the plaintiff to sue as a pauper 105 
docs not Bpp!' to siuli an onlcr (/) 

Legal representative —If the nppluant dies before the apjilKatmn 14 cranted 
and rcgistere<l as a (.uif, tli"rc i* no smi pnulliig and his legal represeiKstue cannot be 
bnniglit on the record to continue tbenp]ili<atiou (y) 

Limitation where application grant’d— u here an application for leave 
to »ue as a |vtupcr u qranlrl, the dite on whuh the appli'-ation is fU I will b* deemed 
to Ik* the d»te on which the jviujier «iiil is iiMituted for all puqia^es of limitation, and 
not the date on win li the njqdicstion is niim/<rr€l aul rtyitifrrl at a ettf [Limitation 
.\ct, loi's. s- 3] Th< irfoie when the rate of Court fee «ss enhance.! iK-twe^n the date 
of filiiic; an I the date «f cniitmz the apj.liiati m. the C.wirt fees wc re in the cal uLiti >n 
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O. 33, r. 7 0^ costs assessed at the former rate (A) Time will run from the date of the application 
oven though it la not signed and senfied m tho manner prescribed by rule (2) {«) 

Limitation Wbore application refused — ^ilTiere an application for leave 
to sue as a pauper is re/uKif, and tho applicant subsequently institutes a salt m re=rcct 
of the same subject inatter m the ordinaij nay (r 15), the suit mil be deemed for the 
purposes of limitation to bafo beoi instituted oj) the date on wJjieb the plaint is pre 
sentod and not tho date on which tho rejected Application was filed TJie reason i* that 
upon an order of refusal under this nil*, tho proceeilmgs instituted under r 2 come to an 
**ud (j) This was so decided under the old Code , but under the present Code tho Court 
has power to treat the refused application as an unstamped plaint and to permit the 
requisite Court fee to ho paid within a time to he fixed bj the Court even though sui-h date 
bo ifter the cTpiry of the penod of limitation (f) 

Limitation where application la converted Into a plaint on payment of 

COnrt feea — A person who has applied for lease to sue as a pauper maj, at auy 
time before an order is made under this rule, convert his application into a plamt bv 
paying into Court the necessary Court-fees. Insuchacsse if the application was made 
ianajlde, the suit would be deemed to ha\e been instituted for the purposes oliimita 
twn on the day on winch the application was filed and not tho day on which the Court 
fees were paid But if it m found that <he application was made m htd faith, the suit 
would be deemed to have been institutetl on the day on which the Court fees were paid 
and not on the day on which the apphcaiiOD was filed (0 
IHnitrationc 

1 A applws for learo to sue as a pauper On the day fixed for tlie hearing of the 
application .4, alleging that he has succeeited m negotiating a loan for the payment 
o{ the Court foes, piys the necessary Court fees into Court The application i» there 
upon numbered and registered as a plaint The application for lease to sue as a pauper 
Laving been made m gocal faith tho suit will be deemed to have been instituted on the 
day on which the apiltfalwtt was filed, and not on the daj on sihich the Court ieo 
were paid 

2 On the last day of the period of limitation prescribed for the institution of a 
suit A applies for leave to sue as a pauper The eppiication is heard a fortnieht later 
It transpires at the hearing of the appUiAtion that 4 » ai jwMeMerf of jw^eient mw''* 
to enable ht'n to pay Ike Cottrf /«e» Before an older is made under this rule rejecting tis 
oppbeation A pAjs the nece,saty Court fees into Court and the application is tteie 
upon converted into a pfamt The application not haung been made in good faith 
the suit will be deemed to have bce/i instituted on the ihj on which the Court fees iicre 
paid, and not on the day on which the npplicition was filed The Court fees having 
been iwid after the expiration of the period o! limitation tiie suit is time barred 

Limitation where plaintiff dispaupered —i' here a pUmhff is dispaupered 
under r 0, and he pays the Court fees as provided bj r 11 he is entitled to eontmoe 
the suit and no question of limitation arises (m) 

Revision — An order refusing an application to suoin forma pauperis is open 
revision if the Court has acted with material itregularitj and it tliere has been a conscious 
violatiori of tho procedure of this order (n) 
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8. [S. 410.] "NMiere the application is granted, it shall C 

he numbered and registered, and shall bo ^ 
” apriontir’D deemed the plamt m the suit, and the suit 
shall proceed m all other respects as a suit 
instituted m the ordinary manner, except that the plaintiff 
shall not be liable to pay any Court fee (other than fees payable 
for servuce of process) m respect of any petition, appointment of 
a pleader or other proceeding connected ^ith the suit 

Application to contlnne salt as pauper— Rale not applicable ~l£ a suit is 

inotituted in the onlinftrj way anti the plaintiff applies to continue it as a pauper this 
rule IS not applicable (o) note under the same heading under rule 2 
Limitation where application granted — Seo notes to r 7 above 

9. [S. 414 ] The Court may, on the application of 

the defendant, or of the Go\emment 
raaperng pleadcr, of uhicb se\en d'i}s’ clear notice 

in uTitmg Ins boon gnen to the plamtiff, order the plaintiff 
to bo dispaupered — 

(a) if ho IS guilt-^ of \o\atious or improper conduct in 
the course of the suit , 

(b) if it appears tint his means are such tliat he ought 
not to continue to sue as a pauper , or 

(c) if he has entered into an} agreement with roforenco 
to the subject matter of the suit under which any 
otlicr person Ins obtained an interest m such 
subject matter 

Clause (a)— N u di«clo«urv b> O * j lainliff of a life pol cj «orth Hs S'‘5 in a suit 
wl ere tl e Court ftes »tre oier I s £>00 was I eW not to justifA 1 is being di jiaupercd (p) 

Clause (b) — Ilerrii t of intenm n flintrnai cedunng tl e suit is not a ground for 
di'piujier ng the {LiintilT if it u not en u^h tn enable her tu £a\e the amount 
re<]uireifor Court foes Nor can si e l>o d I'aupered be<Busc she is ining nith a 
rich rebition an I appeanni. b^ eminent rnuii'^el <r) * 

Limftatfon where plaintid' dispaupered — notes to r 7 under the sara« 

! evd ng 

10. fS. 411.] ■\Mioro tlio plaintiff succeeds m the suit, 

the Court slnll calculate the amount of 
Court fees wltich would liaae been paid 
In the phmtiff if 1 1 had not been 
]>ermitted to sue as a pauper , such amount shall bo rtco\orable 

(•) I'*!* (IS-M is Ufcl (I "nM i 'vrr.T.r, .f 'il. (!»-:)• I*»l. 
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O. 33, X. 7 0^ costs assessed at tho {otmer rats (i) Time will run Irom tho date q{ the application 
e^en though it is not signed and venfied m the manner prescribed by rule (2) {») 

Limitation where application refused here an application for ksve 

to sue as a pauper is re/iwcrf, and tho applicant «ubse<juenl!v institutes a suit m resp«t 
of the same subject matter m the ordinary siav (r 15). the suit wiU be deemed for the 
purpo'^os of IiraitAtion to have been instituted on tho date on which the plaint is pte 
sented and riot the date on which the rtjteted applfation was filed The reason is that 
upon an order of refusal under this rule, the proceedings instituted under r 2 come to an 
end {}) Tina w as so decided under the old Code , hut under the present Code the Court 
has power to treat the TDtused application ns an unstamped pUmt and to poiunt the 
tetiuisite Court fee to be pud within n time to bo fixed by tfie Court everi though such tkfe 
be after tho espirj of the period of limitation (I) 

Limitation where application la converted Into a plaint on payment of 
court fees —A person who has applied for leave to sue as a pauper maj, at any 
time before an order >s made under this rule, convert his application into a plaint hv 
paying into Court the iieccssarj Court fees In such a ease, if the application was made 
ionajfde, the suit would be deemed to have been instituted for the purposes of limits 
tfon on the day on winch the application was filed and not tho day on which the Court 
fees Were paid But if it is found that the application was made in bad faith, the suit 
would be deemed to liav© been instituted on the day on which the Court fees were paid 
and not on the day on s^hich the application was fil^ fO 
lUusmtwns 

1 A applies for leave to sue as a pauper On the day fixed for the hearing of tbs 
njijAication, A, alleging that ho l>as surveyed in negotiating a loan lot the paynierit 
of the Court fees pvys the necessirv Court fees into Court The application is there 
upon numbered and roistered as a plaint. The application for leave to sue as a pauper 
baving been made in good faith, the siut will be deemed to ha\e been instituted on the 
lUy on which the apjtlunfion was filed, and not on the daj on which the Court fees 
were paid 

2 On tlie last day of tlie period of limitation prescribed for the institution of a 
auit A applies for leave to sue as a pauper The ap^ioation Is heard a fortnight later 
It tmnspiws at the hearing of tlie applii ation that A i ets jjMSeseed o/ stiff eitiil vm"* 
to tnnbU him to pay ttis C<yurtjees Before an onler is made under this rule rejecting tie 
application, A paj s the necessary t ourl feee into Court and the applicalicrn is theic 
upon conierted into a plaint Tlie application not having been made in good fai<h' 
the suit will be deemed to hare been instituted on the day on "hich the Court fees were 
piid and not on tlie day on which tho applwation wis filed The Court fees Iviving 
been paid the evpiration of the period of limitation tlie suit is time barred 

Llmltallon where pIMnUS dlspaapered — ^NThere a pLintiff is digaupered 

under r 9 and he pajs the Court fees as provided by r If, he is entitled to corttmi » 
the suit, and no rfuestion of limitation arises (m) 

Bevislotl — An order refusing an application to sue m forma pauperis is open tn 
revision if the Court has acted with material irre^jiilanty and if there has been a conscious 
Violation oi tlie procedure ol this order fn) 
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8, [S. •110.] AMiere tlie appbcation is granted, it shall < 
be numbered and registered, and shall be ^ 
” »rriiration (|cemcd the plaint in the suit, and the suit 
shall proceed in all other respects as a smt 
instituted in the ordinary manner, except that the plaintiff 
shall not be liable to pay any Court-fee (other than fees payable 
for ser^ ice of process) in respect of any petition, appointment of 
a pleader or other proceeding connected \Mth the suit 

Application to contlnne salt as pauper— Rale not applicable — H a suit is 

instituted in the ordmari way and the ptamtiil applies to continue it as a pauper this 
rule IS not applicable (o) See note under the same heading under rule 2 

Limitation where application granted — Seo notes tor 7 above 


9. [S. 414.] Tlic Court may, on the application of 
the defendant, or of the Government 
ple.adcr, of which seven days’ clear notice 
in writing has been given to the plamtiff, order the plamtiff 
to be dispaupered — 

(a) if he IS guilty of vexatious or improper conduct in 
the couise of the suit , 

(b) if it appears that his means are siicli that ho ought 
not to continue to sue as a pauper , or 

(c) if he has entered into any agreement \nth reference 
to the subject matter of the suit under which any 
other person 1ms obtained an interest m such 
subject matter 

Clause ( 8 ) —Non di-^cloMire b> the pLiintid of a life policj worth Rs. 225 in a suit 
where the Court fres were oier Ps 500 wss held not tojustifi his being di^jiaujierrd (p) 
Clause (b) — Rereijt of intenm maintenanre during the suit is not a ground lor 
di«iv»upcring the iliintid if it is not enough to enable her to save the amount 
re<iuire<i for Court fees ( 5 ) Nor can ehe l>e di'i'aujiered beeau«c she is liiing with a 
rich reUtnn and appearing eminent coun>el (r) • 

Limitation Where plaintiff dispaupered— '^ee notes to r 7 under the same 


10. [S. 411.] ■\MieTo tho plaintiff succeeds in the suit, 
tho Court shall calculato the amount of 
Court -fees which would lia\e been paid 
bv the phmtiff if l>e had not been 
]>ernutted to <5uo as a inuper , such amount shall bo rc^.-erable 
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0. 33, r. 10 by the Government from any party ordered by the decree to 
pay the same, and shail be a fiist charge on the subject-matter 
of the suit. 

See rr 12 ami 13 

Amount of Court fees shall be a first Charge —The chirgo js to be enforced 
bj an application for the attachment and sale of the subject nintter of the suit A 
sepirate suit for the sale of the subject matter to realise the Court fees is nou barfed > 
SCO t 13 below and s 47 (s) The application for esecution b^ the Coiemnient mu't 
bo made itlun three j ears from the date of tUe decree ni the pauper suit (<) 

Recovery of Court fees by Government from party ordered to pay the 

same — if the Jilamtifl js directc*! to pa^ fjie Court fees the Loi eminent mai realize 
the same bj an application for execution against the person or property of tl e plaintiff 
and if the defendant is directed to pi> the Court fee®, the Govomnient may realise the 
same bj an appbcafion for cxwition again'it the person or propertj of the defendant 

Mode Of realization Of Court fees by Government —Tlie pUmtiff m a suit 
»K forma faHjieris obtains a decree against the dofeitdant for i»o««eBSion of cerfaift 
propertj It is declared bj the decree that the amount of Court fees shall beafir«t 
charge on the propertj, and that the same shall also be rerorerabJe bv the Goceronienl 
from the defendant In sucli a case if the defendant fails to par the Court fees, the 
Govemment nia\ at Its option realize the Court fees either Lv atlnchment nncl sale of 
the prope'tj which was the subject matter of the suit, or it maj realise the same by 
on application for execution against the person or propertj of the defendant (u) The 
fomet right is not lost merely because the propertj for the reeoven of which the pauper 


of recovering such amount (i) The Madras High Court appointed a leceiver to collect 
it and paj Goieriirnent bj instalments (y) But according to the iJombaj High Court 
a receiiercnnnot be appomletl of future maintenance heo note ‘Right of future 
maintenance, ” under 8 ol, atp 202 

Effect Of first charge — ^mce the amount of Court fees reeoccr.iblo bj Cover 
Went is a first charge on the subject matter of the suit (*), it follouB that a sde be" 
m esecutton of such charge most prevail against a Biib'equent b. le (a) For the ean'e 
reason, the defendant against uhom the decree la pa«‘ed cannot set ofi ngnn«t th" 
subjecl matter of tl o suit anv sum tb ’ • . i »r I 

by him against the plaintiff A obtain 
in forma pniijwrM A is rliietterl bv 

paj the same Thereupon the Ooteinmetit apjilv to attack and sdl the judgnuut-deht 
of Rs 1,500 due to A from B B claims to set off Rs 1,475 due to lam under a decree 
held bj him against A B is not entitled to the set off claimed hj him, for the Govein 
ment has a first charge on R* 1 "00, that lieing the svhjtd mniur of the suit (i) 
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Crown’s prerogative of precedence in respect of Court fees —If the plain { 
tiff succeeds m the suit, and the amount ptjabJe under the docrec bj the defendant is 
paid into Court the Government la entitled to payment of the Court fees out of the fund 
in the Court on a mere application for payment without attaching the fund in tlio 
first instance This is because the Crown is entitled to precedence in respect of a 
Croivn debt over all other creditors of tlie pauper decree holder A obtains a decree 
against B for spocifie performance and costs in a suit brought in forma pauperis It is 
directed the decree that B should pay the Court fees to Coaernment and the Court 
fees are also declared to bo a first charge on tho propertj directed to be convened ba 
B to A B fails to pay ^I's costs 1 thereupon applies for attachment and sale of certain 
property belonging to B for payment of bis costs The property is sold, and tho sale 
proceeds amounting to Rs 1000 are p»id into Court Thereafter A s solicitor, C, 
applies to the Court for payment to him out of the Rs 1,000 of tho costs incurred bj 
him on behalf of A At the «ame time a claim is made by tho Government Solicitor 
for paj meat of tho Court fees out of the Rs 1,000 in priority to C s claim The 
Goverament are entitled to precedence in respect of the Court fees and C is entitled 
only to the balance left after payment of tho Court fees (e) 

It IS to bo observed that m the Calcutta case cited above, C was a creditor of A 
inasmuch as he was entitled to bo paid Ins costs by A But he was merclj an ordinary 
crefhtor as distinguished from a steurel creditor It is also to bo observed that Court 
fees form a Crown debt, and tho Crown uos to that extent a creditor of A It has to 
bo borne in mind that it is only when claims of the Crown and claims of ordinary creditors 
or “common persons “ (to use an old expression) concur or come into competition that 
tho Crown is preferred The Crown lias no more right than a common person to 
scite A 8 projxrty and apply it in or towanis discharge of a debt due from I It was 
BO observed by L^rd ^facnagbleii in a ease in nliich the I’rm ( oun il hd 1 that where 
a mnnej decree is obt uned b> a piuj> r in a suit b> him agiinst } and I is dircttod 
b> the decree to pi} the Court Uts ilio t•o\crnroent are not entitled to realize tho 
Court fees Lyasiloof } s property previously raorigageil by him to V.soas to defeat 
the right of \ (d) All that could bo sold by (be Goa ernment in such a case is the 
equity of re leinption of 1 m thepro]>erty (r) 

Appeal — Questions arising between the Government and ana parte to the suit 
under this rule noull be questions relating to the errculton discharge ant 
sati'fachon of a decree within (he meaning of s 47 \nd it is providcxl ba r 13 below 

that they shoul 1 bo deemed to bo questions arising l/etircen the jHjrlits to the suit 
within the meaning of s 47 It follows that an order de iding ana such question is 
appealable as a decree [see s d cL (J) aiil a OfiJ (/) Lnder the Code of 18SJI it was 
lield by tho Hit,li Courts of Bombaa an 1 'ladras that the Goa ernment not being a par/y 
to the suit, such qnesti ns could not bo said to be questions arising l^tirten the jnrUts 
to the tail within the meaning of a 244 (now # 47J and that onlers determining such 
question* were not a] jteaUble as decrees (y) On tho other ban I the High Court of 
Allahabad hel i that such orders were appealable (A) Rule 13 (which is new) sets tl is 
conflict at rest by proai ling that though the Government i« not a parta to the suit, t| e 
(rovemnieiit thaU te drerne f to l>e a |urta to tl e suit for tho iniqK>.es of s 47 
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THE FIRST SCHEDULE. 


O, 33, r. 10 "by the Govcinmei\t {lom any party oideiett by tlic decree to 
pay tlic same, and shall be a first charge on the subject-matter 
of the suit. 

Soe rr 12 and 13 


Amount ol Court lees ^all \>t 7^ first cfiarge —The thmgp is to lie cnlotced 

bj an application for the attachment ami sale of the subject matter of the suit A 
separate suit for the sale oj the subject matter to realise the Court fees is botv barred . 
see r 13 below and s 47 {*) The application for execution bv the Government must 
bo made within three a ears from the date of the decree in the pauper suit (() 

Recovery o! Court, lees fiy Goverument from party ordered to pay the 

same — if the plaintiff IS directed to pay the Court foes the Government mav reaJac 
the Bainc bj an application for eiecutioii against the per^on or property of the plaintiff 
and if the defendant is directe*! to pay the Court fee«, the Government mnv realise the 
same by an application for execution against tlie person or projiertj of the defendant 

Mode ot teallza-tlou Qt Court fees hy Government —The pUmiifl m a mit 
in forma pauperis obtains a decree ngauiat tlio defendant for po8“e6«ion of certain 
property It is declareil bj the decree tlwt the araouaf of Court fees shall bsa fir*t 
charge on the properta, and that the sime shall aUo be reioaeiable by the Govemmenl 
from the defendant In such a case if the defendant fail* to pav the Court fees, the 
Oovemment rnaj at its option realize the Court fees either bv attnehment and s.ale of 
thu propc'tx wbicb was the subject matter of the suit, or it may realize the same bj 
an application for eaeciition agamsl the person or propertj of the defendant {«) Tlie 
former right IS not lost merely because the propertj for the recoien of whiih the pauper 
suit was brought has passed from the Iiands of the judgment debtor into the hands of 
the pauper decree holder (t) The Govemmait, however, have tio hen upon l^s rfecrts 
for the amount of the Court fics (n) henfe if the amount of Court fees is not juid, the 
Govemonent are not entitled to sell the decree obtained by the plavntiS for the puipo»« 
of recoa cring such amount (or) Th*> Madras High Court appointed a receiver to collect 
It and pay Government bj instalments (y) Rot according to the Bombaj High Court 
a receiver cannot be apjiointed of future maintenance tto note ' Eight of future 
maintenance, under a 'll, at p 202 


Effect of fitst Chajrge — ‘^mce the amount of Court fees recoverable by Cover 
ment is a fira( charge on the subject matter of the suit {?), it foHoua that a sale heM 
in execution of such fhaipe must preaail against a aub'ctiuent B.ale (n) For the same 
reason, the defendant against whom the decree ts paR»ed cannot set off against the 
aubjeef matter of tl e suit any sum that may be due to him under a cross de'reo held 
by him against the pUmtiff A obtains a decree against L f or Rs 1 500 in a suit brought 
in. /orma pnwjxris A is directed l^ the decree to jv\y the Court fees, but he tails to 
pay tiie same Uiercupon the Government apjilj to attach and seif the judgnient-dd t 
of Rs 1,500 due to A from B B claims to set off Rs 1,475 due to him under a decree 
held by him against A iJ is not entitled to the '‘ct off cLaimed bj him, for the Govern 
ment has a^r«( charge on Es 1,500, that being the a»f>^er{ wnf/er of the suit (6) 


(») ■ ■ 
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Scope of the rule — An onler unJer thw rule directing the piuper plaintiff to pay 
the Court fees can onlj be made in the following four cases — 

(1) where the plaintiff faiU in the suit , 

(2) where the plaintiff 18 dispa«|»ered under r 9 

(3) where the suit la ui/Mrair» or 

(4) where the suit is dismissed under the eircumsUtncea aptafied m cl (a) or cL (b) 
If follows from what has been stated above that where an application for leave to 

sae in forma paupena is returned under O 7, r 10, for want of jurisdiction to be presented 
to the proper Court, no order can bo made under this rule directing the applicant to 
pay the Court fees It cannot be said in such a case that the plaintiff has Jailed in the 
suit (m) The decision may also be put on the ground that the present rule does not 
apply until the application is granted, and is numbered and registered under r 8 above. 
But a dismissal of the suit at the request of the plaintiff and the defendant, on the suit 
being settled out of Court, amounts to a failure within the meaning of this rule (n) 

"Wltlldrawn” — This word has been newly added Under the old section there 
was a conflict of decisions as to whether the Court could order the plaintiff to pay the 
Court fees if the suit was withdrawn (e) Tho insertion of the word ‘ withdrawn ' 
makes it clear that the Court has the power under this rule to order the phmtiff to 
pay tho Court lees i! the suit is withdrawn, whether the withdrawal is without the leave 
of the Court or with leave to bring a fresh suit under 0 23, r 1 

Costs —This rule does not preclude the Court from ananlmg a successful defendant 
his costs in a pauper suit The Court has full power under s 3 j to give and apportion 
costs m any manner it thinks fit \otlung m this rule limits or otherwise affects the 
power conferroii upon tho Court bv s 3? lo gise and apjiorlion costs (p) It lias been 
held that tlin discretion of the Court under s 33 empowers the Court to order that the 
Court fees which would liave to be paid b> a minor pUintiff suing as a pauper should be 
paid by his neat friend {q) 

Omission to make an order for payment of Court fees— The Government 
has the right at anj time to appl> to the Court to make an order for the payment of the 
Court fees (r 12) If the order is refu«<Hl, the Government mar, bv virtue of the provi 
Bions of r 13 (which is new), prefer an appeal from the onler refused Under the Code 
of 1852 it was held that the Corernment. not being a partr to the suit had no right 
of appeal, and it could therefore proceed onl^ by an application for reuJion (r) 


12 . [iN'ccc] 

Gowmmrnt miT appi) 
tin isrittinA tA C<pma It • 


The Government shall liave tlio right at 
any time to apply to the Court to make an 
order for tUc payment of Court-fees under 
nile 10 or rule II. 


Tina rule IS new It ensbios the Cosemment, in eases of error an I omiviion with 
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O. 33, Costs where pauper partly succeeds and partly [ails— Role lO deals with 

rr. 10, 11 the case of a pauper pKmtiff who BOcceeds m the suit Rule 11 deals with the case of a 
pauper plaintiff who fails m the suit There is no separate provision for the casein which 
a pauper plaintiff has partly succeeded and partly failed Presumably the Court is 
intended to deal with such a case by combining the provisions of the two rules In such 
a case therefore the Court fees pajaUe on the plaint should be apportioned between 
the plaintiff and the defen lant The Madras and Allahabad High Courts have held that 
it IS illegal to lay upon the defendant in such a case a larger proportion of the Court 
fee leviable from the plaintiff than would have been pajable by the plaintiff if the claim 
had been limited originally to that portion which was successful (i) But the Calcutta 
High Court considers that the Court has a discretion and is not bound by any hard and 
fast rule of apportionment (j) In a suit for Bs 3 000 the plaintiff got a decree for 
Rs 88 IS 0 and was orderel to pay tho defendant s coats amounting to Rs lal The 
Court held that ns pbaintiff was precluded by O 21 r 10 from executing his decree 
the case fell under rule 11 (1) Again when a piauper appeal was allowed on a point that 
did not touch merits of the case tho Court ordered the Court fees to be paid by the 
appellant and respondent in equal moieties (I) 

11. I S 412.] ^Vllere the plaintiff fails in the suit or is 
rroedtewhre i&ui>«r (lispaupcrctl , ot wbcro tho SUlt IS with- 
drawn or dismissed, — 

(q) 'because the summons for the defendant to appear 
and ansiver has not been served upon lum in 
consequence of the failure of the plaintiff to pay 
the Coujt-fee or postal charges (if any) chargeable 
for such service, or 

(b) because the plaintiff does not appear when the 
aiut IS called on for hearing, 

the Court shall order the phmtiff, or any person added as 
a co-j)lamtiff to tho suit, to pay the Court fees which would 
liav e been paid by t.hc plaintiff if he had not been permitted 
to sue as a pauper 

See rules 12 and 13 


Alterations in the rule 

] The word withdrawn bus been newly added See notoa below under the 
head Withdrawn 


2 Besides the liability to pay tl e Court fees the plaintiff was under the 014 
section subject to a further penalty of fine or imprisonment if the Court 
found that the suit was frivolous or vexatious Tins provision has been 
omitted in tho present rule 
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Dismissal of application lor defanlt or for want of prosectlon— Ithas C 

been lield in some cases that the dismissal of a piuper applicntion for default (j) or j-f, 
oisniissal owing to the applicant a failure to prosecute the application is a bar to a sub 
sequent application (fl), while in some that it is not (A) 

Bar to subsequent application —The bar to a subsequent application being 
a bar to the jiinsiZicfion of the Court, the Court is competent and bound to tnbo notice 
of It at any stage of the suit (c) 

Right to sue — There is no substantial distinction between the words “right to sue” 
m this rule and the w-onls ‘ cau»o of action” in rule 5 It has accordingly beenhcMthat 
the dismis'^1 of an application to sue in forma {taupena for maintenance for a particular 
period 13 no bar to a subsequent applieation for maintenance for a different period (d) 

16. fS. *115.] The costs of an application for permission 
to sue as a pauper and of an inquiry 
into pauperism shall bo costs in the suit. 


ORDER XXXIV. 

Suits relating to Mortgages of Imnwiable Property. 

1, [XciP Act 4 on882» s. 85,] Subject to the proM- 0. 3 
sions of this Code all persons liaMiig an 
au“r“i'n,tMi interest either iii the mortgagc-secuiity or 
111 the right of redemption shall bo joined 
as parties to any suit relating to tlic mortgage 

Lxphnaiion — A puisne mortgagee may sue for fore- 
closure or for sale tMthout making tlic prior mortgagee a partv 
to the suit , and a prior mortgagee need not bo joined m a suit 
to redeem a sub^^equeiit mortgage 

suits relating to moitgages— Tins Onler is new it H a re-cnaitmcnt with 
some slterntion of sections hiyil *1^01 nrt, ‘17 und IW* if llie Transfer uf I'npcrtj 
Act, Iss^ rrliling to suits on mortgage. Tlie Transfer of Pmperta Att did ngt tontain 
ana pro\ 1*1 ’n for the ivioms of • final decree in ca«es wl err jvn nient was matle in 
Acconlanic wiili Oie terms i! the pirliminan decree Tins omi«»inn ha* now been 
remwliol «ti t 1 rovi u n h"s lecn made in ruUs 3. Sand S f^r the ]»a«*ing of a final 
tlorce in Mich ca«<« The ol jeci of transferring tie pro\i*ions rrLsttni; to niorl.’si.o • 
suits from the Trsifb r of I'ri jk it\ Act to tl e Crnle is rxi !tinr<l in the note* ti> r 3, 

U J I imttaii HI tor apj hialt n fc r fanal detivt 

Transfer of Property Act 1SS2. t S5— ll«* r«Je u « rrfr-.iuctj n •nh .me 

altera 1 1 ti« i f sc v" i ( it e Traii-fcr <f IVi«na \tt, «hirh ran a» f H. a» 
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THE FIRST SCHEDULE, 


O. 33, 
rr. 13-15 


13. [iVciy.] All matters arising between the Government 
and any party to the suit under rule 10, 

^ Cogent t. be deemed ^ bc deemed to 

be questions arising between the patties 
to the suit within the meaning of section 47. 

Thi3 rule la new See notea to r 10 under the head “ Appeal,*' and notes to r U 
under the heatl “ Omi«aion to make an order for payment of Court fees ” 


14. [A^eiu.] Where an order is made imder rule 10, 
rule 11 or rule 12, the Court shall forthwith 
renuo toileto”*® causc u copy of tho dcciec to be forwarded 

to the Collector. 

The order cQ^erates as a decree in tarour of the Collector and the Cinl Court under 
this rule infomia tho CoHector of the order But the collection of reienue i* rvo part 
of the biisine^'s of the Court and the copy of the order should not be scot to tho Collector 
for tieeessaty action (a) 


15, [s. 413.] An order refusing to allow the applicant 
to sue as a pauper shall be a bar to any 
to^»u?*aVV«ur^r'‘’to“'ur subsequcnt application of tho hko nature 
hfenS by him in respect of the same right to sue ; 

but the applicant shall be at liberty to 
institute a suit in the oidinary manner in respect of such 
right, provided that he first pays the costs (if any) incurred 
by the Government and by the opposite party in opposing 
lus application for leave to sue as a pauper. 

Order refoslng to allow applicant to sue as pauper— An order rcfu«ing 
to allow the applicant to sue as a paux>ec is an order under rule 7 A Full Bench of the 
Rangoon High Court has held that if on application is refused under rule 7, this rule is a 
bar to a aubsei}ueat apjilication, and that it makes no difference that the application 
has been refused on one of the grounds 8i>eeifiedm rule Son which ifc might have been 
rejected {!). The Calcutta High Court hasabo held that rule 15 only applies when 
the application has been rcfuseil under rule 7 («) In tome cases (t) it has been aaid 
‘I'mtiVnerc'fs no inmtatiun ’ixfiwcen an orfier sA ■nsjc'^ion nniVT TifiO t> tcnfi tcti 
of refusal under rule 7 but in all these cases the order which was held to be a bar was one 
of refusal under rule 7 The Lahore High Court has Isclil that the refusal of an apphea 
tion on the ground specified »n rule 5(a) is tantamount to a rejection and docs not operate 
as a bar (tc) The 'Madras High Court has held that if the refusal is on the merits it 
operates as a bar and not plber»i«p (») As to this I*age, C.J, obseries that however 
meritorious the’interjiretation inaj be there is not a word to that effect in the rule (y) 
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other High Courtsinholdingthatapersonwhochimedadversclj to the niortgagorand the Q, 3 
Mortgagee is not a necc««ar} partj to gach suit Thus if A mortgages certain property to 
£, and B sues -I for sale of the mortgaged propert}, and C claims the property as his 
own and denies A s right to mortage it, C is not a necessary parly to the suit and the 
<luestion of C s pirAinount title cannot l>o litigated in s suit (i) And this is 
certainly the law under the present rule, C is not a necessary party (f) and should bo 
dismissed from the suit (ni) 

On the other hand the question is not one of jun«diction but at most one of mis 
joinder, and when it is alleged that the person claiming adrersely or by title paramount 
13 a bonamidar of the mortgagee (n) or is m possession and likely to resist the claim of 
the successful plaintiff in the mortage suit (o) it may be convenient to jom him as a 
party 

Sec notes below under the head PaTtiestosuitsforredemption foreclosure or sale ’ 

Explanation prior mortgagees — ^The EspUnation to themle is new It 13 
intended to superseile certain decisions under see 85 of the Transfer of Property Act 
to the effect that a prior mortgagee is a necessary party to a suit for sale or foreclosure 
by a puisne or subsequent mortgagee (p) The Explanation declares that a prior mort 
gageo IS not a ncce«sary party to such a suit Thus if A mortgages his property to B 
and subsequently to C, C may sue for sale without making B a party to the suit In 
such a case if a decree for sale is passed, the property will bo sold subject to H s mort 
gageff) But this rule does not preclude C from joining B as a parly , m fact, B would 
bo a proper party if C offered to redeem B e mortgage (r) But if C merely joins B as a 
party and claims no relief against him, D s position is that of a holder of a paramount 
title outside the controversy and he will not bo affected by the decree for sale which C 
obtains for that sale will bo subject to Be mortgage This is what happened in the case 
of 11 iiiha kishnn \ klursit Ilotittn («) The prior niortgjce was of 1B02 to A whoso 
inti rest devolved < n B who assigneil it in September ]906 to the ]>hintiff The puisne 
mortgage was of 18J4 to C who rued fur imvIo m August IDOC making B a party but 
claiming no relief against him After Cubtomed his decree for sate, the plaintiff sued on 
hia prior mortgigo and was met by ih« plea of res judirata on the ground that his 
pr(doce«aor B might and ought to bare enforced the security m the former suit The 
defence failed as C had not in his suit sougnt to displace B a title or to postpone it to 
his ORTI 


t\ith reference to the first branch of the Fxplanation it had been held that a mort 
gageo having eucce”ivo mortgages from the ram* mortgagor of the same property could 
euo on the mortgage of later date reserving his rights under the j rjor mortgage. But this 
is no longer the law for under secs (11 and C7A invrted in the Transfer of I’ropertv Act 
by Act SO of I'lJO the mortgage must enforceall the mortgages unless there is a contract 
to the centrarv , while the tiiotigagor may redeem each separateU *Npe Mulli’a Transfer 
of Proivertv Act note • Alorigagee bound to consohkte at p 39.J and note • Two 
or mire mortgages at p 3GC. 
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THE FIRST SCHEDULE. 


O. 34, r. 1 all persons having an interest m the property comprised in a mortgage mvat be joined as 
l>arties to any suit under this chapter relating to such mortgage , Proiided that the phm 
tiff has notice o/ anch interest *’ 

A comparison of the present rule vith see 85 of the Transfer of Property Act mil 
shew that the words “ m tlie morgage security or in the right of redemption” have been 
substituted for ” in the properly coiupri«e«l in the mortgage” An Explanation has 
been added and the proviso relating to notice is omitted The explanation was added as 
it wag generally thought that eec 85 made it imperative ona puisne mortgagee to make 
a prior mortgagee a party to hia action for foreclosure The substitution of the words 
‘‘m the mortgage security or m the right of redemption ” ha%e made it clear that an 
adverse claimant who is a stranger to the security or the equity of redemption need not 
be joined (e) see notes below, “Persons having an interst either in the mortgage 
security or m the right of redemption ” 

Scope and object of the role — ^The object of this rule requmng all 
persons having an interest either in the mortgage serunty or in the right of redemption 
to he jQuied as parties la to avoid multiplicity of suits (/) The rule applies only to 
suits relating to a morigoge, that is to saj, to suits for foreclosure, ^le and redemption 
as indicated by the marginal note to tbe rule The rule therefore does not apply to suits 
bj a mortgagee for a personal decree agamst the mortgagor (as to which see r 6 below) 

“Persons having an interest either In tbe moitgige security or in the 
right of redemption * — The corresponding woids in the Transfer of Property 
Act, s 85, were persons baaii^ an interest in the property comprised ti a mortgage 
These words gave rise to a conflict of views According to one view, which coincides 
with the English law and tbe law as enunciated in the present rule, those persons only 
should be joined as parties to a suit relatmg to a mortgage who were either intere«ted in 
the mortgage security or m the light of redempiion A person who sets up a title para 
mount to that of the moTtgagorand roortgageeshould not be joined asa party to such 
suit, for he is neither interested tn tbe mortgage security nor m the right of redemption (g) 
Thus if A lets his property on a lease to R, and H mortgages the leasehold to 0, A 
holding the property by title paramount, should not be joined as a party defendant to 
a suit by C to enforce the mortgage (A) SimiUiy, if A and B are co owners of certain 
property and B mortgages his undivided share to C A should not be joined as a part} 
to a suit for sale by C, as A hasnomterestin the right of redemption (0 According to the 
other view which prevailed in Allahabad all persons must be joined as parties if they had 
an interest in the properfj/, though they might have no interest either m the mortgage 
security or in the equity of redemption The word “propert},” according to the 
Allahabad High Court, means the actual immovable property mortgaged, and not 
merely particular rights and interests in such property, such asa bare right ta 
sviwi:. \y’, TIja View bnVi hj r.h/t AUahahaA. Hugh. 0»mt la. nn tevaJitp The 

present rule gives effect to the former view which as already stated, is in accord 
ance with the English law 


But though the Allahabad High Court held that all persons interested in the mortgage 
properly must be joined as paities to a suit on mortgage, that Court agreed with the 


(f) Glio«e on mortgage 4th ed p 92" 
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other High CoHrtamholding tliatftpersonwhoclaiinedadvcrsel> to the mortgagor and the Q. 3< 
tiortgageo is not a necec'arj ptttj to snch suit Thus if A mortgages certain property to 
£ and B sues 4 for sale of the mortgaged propcrtj, and C claims the property as his 
ovn and denies A s right to mortage it C is not ft neces«ary partj to the suit and the 
question of C s paramount title cannot be litigated in B 6 suit (1) And this is 
certsmly the law under the present rule, Gisnota necessary pirtj (1) and should be 
disniisscd from the suit (m) 

On the other Itand the question is not one of junsdiction but at most one of mis 
joinder, and when it is alleged tlint the person claiming adcerselj or by title paramount 
IS a benamidar of the mortgagee (n) or is m posse«sion and lihel^ to resist the claim of 
the successful plamtiS m the mortage suit (o) it may be conacmcnt to join him as a 
party 

See notes below under the head Parties to suits for redemption foreclosure or sale 

Explanation prior mortgagees — ^The Eafilanation to the rule is new It 13 
intended to supersede certain decisions under see 8 j of the Transfer of Property Act 
to the effect that a prior mortgagee is a necessary party to a suit for sale or foreclosure 
by a puisne or subsequent mortgagee (p) The Ltplanation declares that a prior mort 
gagee is not a necessary party to such ft suit Thus if A mortgages his property to B 
and subsequently to C, C may sue for sale without making B a party to the suit In 
such a case if ft decroo for sale is passed the property will b© sold subject to il s mort 
gage (5) But this rule docs not preclude C from joining B as ft party , m fact, D would 
he a proper party if C offered to redeem B a mortgage (r) But if (7 merely joint B as a 
party and claims no relief against him B s position is that nf a holder of a paramount 
title outside the controrersy and he will not bo ftffccted by the decree for sale which 0 
obtains for tliat sale will be subject to Be mortgage Tins is what happened in the case 
of BadAa AisAan > Kfiurtil <«) The prior mortgage was of 1892 to A whose 

interest dosnhed on B who assigned it in Vptember 190C to the } laistiQ The pui«ne 
mortgage was of lsJ4 to C wlio sued for sale m August JDOC making B a party but 
claiming no relief against him After Cobtameil ins decree for sale, the plaintiff sued on 
his prior mortgage and was met by the plea of res judicata on the ground that his 
prwlecessor B might and ought lo hare enforced the eecurily in the former suit The 
defence failed as C bad not m Ins suit sought to displace B a title or to postpone it to 
his own 

Uith refeirnco to the first branch of the Liplanation it bad been held that a mort 


b\ Act 20 of 1929 the mortgage must enforce all the mortgages unless there is a contract 
to the contran while the mortgagor oiaa rrdeeiu each sepanttrli *?ee Mulls ’s Transfer 
ol Troperti Act note • "flortgagee bouncl to consolidate at p 392 and note ‘ Two 
or more mortgages at p. 3CG. 
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THE riRST SCHEDULE 


0. 34, r. 


The "econcl branch ol the Exjilan'Vtion declares that a jirior mortgagee need not be 
joined in a suit to redeem a Eulnequcrvt mortgage A mortgages his property first to 
B and then to C E is not a nKes ary party to a suit bv A against C for redemptun 
of the mortgage to C 

Parties to suits for redemption, foreclosure or sale — All persons ivtertihj 

tn {I t equity of rtthmpUon ft) and therefore in the proper taking of the accounts («) 
either (1) prOHnn/y, as the mortgagor, or (2) Jentatoeli/ by operation of law, as the 
OSieial Assignee or Receiser of theas!>ets of the mortgagor minsolrcticy (cjorbj aolun 
tarj alieiution as the transferee of the eijutty of redemption (it), should be made 
parties to a suit relating to a mortgage (x) A co mortgagor (y) and a subsequent 
mortgagee (j) ate necessary parties As to an attaching judgment creditor the ca«es 
pnor to the amending Act of Idjg uere couflicting In an Alhhaliad case (a) it uia 
held that he was a neces^aiy pirtj, while in a Afadras case it was held that he was 
nut (6) Since the amendment of sec 91 of the Transfer of Property Act it is clear 
that an attaching creditor is not a necessary party But when Government attaeles the 
property of an ab«conding offender under sec 83 of the Criminal Procedure Code Govern 
ment has an interest in the projaerta and is a necessary parti (c) Persons who are 
necessary piities if not joincil as plaintiffs should be joined as defendants (d) But a 
person not having anv interest in the mortgage at the date of the suit need not be 
joined as a party (e) 


The mortgagee mas evempt a portion of the mortgaged properts from Ins suit and 
sue to realise the whole debt from the remainder and m that case he >s not obliged to 
make parties to the suit persons interested m the portion exempted (/) 


Where there are two or more mortgagors that is tiro or more persons infcrestMi in 
the equity of redemption any one of them may sue for redemption but then the other 
mortgagors must be made parly defendants (y) A co mortgagor may be added as a party 
ba the Court of first instance after the suit has been remanded to it by the Court of 
Appeal (h) A\'here there are two or more encumbrances created on the same property 
the mortgagor seeking to redeem the first mortgage mu«t join the subsequent mortgagees 
is parties Similarly a second mortgagee seeking to redeem a prior mortgage must join 
the mortgagor as a party (•) But the prior mortgagee is not a neee«sftry party to « 
suit by the mortgagor to reilcem a subsequent mortgage ace ExjiUnation to the rule 


All persons tnlerfsUd t» the wiorfjuye tecuuly either (1) pninartl j as the mortgagee 
or (2) deruatuely (i) by operation of law, as the Official Assignee or Roccuet of the 
assets of the mortgagee in insolvency, or(ti) by voluntary aheiution as the transferee 
of the security or debt, should bo made parties to a suit reUting to the mortgage ij) 
If not joined as phviatiffs they should be joined ax defendants 
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to 
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A mortgages his property to H JI sues A on the mortgage During the pentlencj Q 
of the suit A executes ft second mortgage of his properti to C C isnot a necessary partj 
to A 8 suit, the mortgage to him basing been executed subsequently to tho institution of 
tbo suit (I) 

Trustees, executors and administrators —Tho mlo begins with tho srorda 
'■ subject to tho provisions of this Code" Tho reference is to O 31, r 1, which presides 
for suits, concerning property vested m » trustee, executor or odmimstrator Having 
regard to tho prousions of that rule, a suit for redemption (0 or foreclosure (m), or 
sale may be brought by trustees without making tho beneficiaries parties 

Benamldar — ^ Iwnamidar can maintain a suit on a mortgage Thus if a mortgage 
IS executed ostensibly in favour of A, but tho real mortgagee is S, A may sue tho 
mortgagor on tho mortgage It is not ojicn to the mortgagor to contend that A being 
merely tho benanndar ho cannot maintain the suit (n) 

Sob mortgagee — A mortgagee maj create such estates as ho pleases Ho may 
convey by aaa of sub mortgage to whom and m as manj parcels ns ho plca«es (o) 

If tho mortgagor sues to redeem tbo roorignge, ho must make the sub mortgagee a parta 
as he IS interested in the mortgage sccuntj as assignee of tho mortgagee (p) It has 
been held bj a Full Bench of tho AlLiliaUad High Court that when a mortgageo has 
eub mortgaged his interest in ihepropcrty mortgaged to hita, tlio sub mortgagee is enttlUi 
io sell tho interest m the pro]>«rt} of his sub mortgagor without impleading the 
mortgagor and foreclosing his equity of reileniplion m other uords he is entitled to 
sell the sub mortgagor s interest leasing the equity of re lemption outstanding in the 
niortgigor (j) In an earlier ea«o (r) th© Alliliabad lligli Court took the view that a 
sub mortgageo is eiilitliyl onl> to a dftree for mono/ against the sub mortgagor, 
but this uas dinibtc<l in laier ca^os <«) ond it is not good I tu Sec notes to r 2 below, 

' Sub mortpiBi .0 

A person cannot be both plalntlfT and defendant— In n foreclosure action 
bi a first niurlgii,LU u hero the pLimdfl niso joined himself ns a defendant as one of the 
puisne niortgagicn his name was etniik out ns a co defendant (r) 


Conseqoences Of non joinder— kiidcr the corresjiondmg section 85 of the 
Trnn«fer of Properta Aet, it w-as held b\ the Allahabad High Court that the non 
joinder of a person who ought to have been made a partv to a suit on a mortgage 
was a (fr/ccf/i/of <0 (Ac suit and that the suit should therefore bo di«rai«sed but that 
tho Court if It s«s ht to do so maa ad<| him as a parta under see 32 of the Code 
of 1882 [0 1, r 10 (2)J Those deiisions proceeded on what the Court said wag 
tlie imiwratuc rlinrncttor of the woni must in settion 8> of that Act (u) In a 
recent oft«o under the prevent rule the same Court hell that the result of non joinder 
of a Fubvpquont morlgicee in a suit on a prior mortgage, though intentional 
w oul 1 not 1><*tliec' i», «« .1 I . 
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THE FIRST SCHEDULE 


0. 34, r. 1 property affected by the subsequent mortgage (r) TheHigh Courts of Bombay (tc) and 
Calcutta (ar) took the same view as the Allahabad High Court 

The uord “must which occurred in sec 85 of the Transfer of Property Act having 
been dropped, and the section having been transferred into the Code, the question as to the 
effect on non joinder is, it is submitted, governed by the provisions of the Code 0 1, r 9, 
provides that no suit shall be defeated ly reason of non joinder of parties, and 0 34, r 1, 
IS subject to 0 1, r 9(y) Under O l,r 10(2) the Court has the power to add parties at 
anj stage of the suit By sec 99 of the Codeit is enacted that nodecreeshall be reversed 
or substantially varied in appeal on account of any misjoinder of parties [ivhich include 
non joinder (*)], unless it affects the merits of the case or the jurisdiction of the Court. 
The result is that no suit on a mortgage should be dismissed by reason of non joinder 
of parties unless the parties are necessary parties and the plaintiff refuses to add them 
as parties If the parties are merely proper parties, as distinguished from necessary 
parties (a), the Court may, though the plaintiff refuses to add them as parties proceed 
under 0 1 r 9 to deal with the matter m controversy so far as regards the rights and 
interest of the parties actuaUy before it This was in effect held by the High Court of 
Bombay in SKahasheb v Sadasahtv {b) a case under the present rule In that case a 
suit was brought by a mortgagee against the widow and daughters of the deceased 
mortgagor for sale of the mortgaged properties The deceased was a Mabomedan, and 
besides the widow and daughters be feft a brother as one of his heirs It wug contended 
on behalf of the defendants that the brother having an interest m the right of redemp 
tion he ought to have been joined as a defendant, and that the plaintiff havmg omitted 
to join him as a defendant the suit should be dismissed m its entirety At the date 
when the objection as to non joinder was taken by the defendants, the period of 
limitation as against the brother liad expired It was held overruling the contention 
that the brother was not a necessary party and that a decree could be passed against 
the Widow and the daughters to the extent of their interest in the properties Following 
this case it has been held that if a mortgagee sues for sale making some only of the heirs 
of the mortgagor a party the Court may deal with the matter m controversy so far as 
regards the rights and interests of the parties before it and make an order for sale pro 
portionato to share of the defendants (c) See note infra ' Mabomedan co heirs,' at 
p 985 

In a mortgagee s suit for sale a puisne mortgagee is a proper but not a necessary 
party and the suit should not be dismisses! because be has not been joined (d) This has 
been extended in two cases (e) by the Allahabad and Calcutta High Courts to the case 
of a part mortgagee who has been allowed to sue for sale of his proportionate share joining 
the CO mortgagees after the period of limitation for a suit by them had become timebarrcd. 
But a later decision of the Calcutta High Court, without reference to these cases held 
that if the part mortgagee is joined after the period of limitation has expired the whole 
suit must be dismissed (/) SMnotefO 34.r 1 issubjecttoO I,r 0) atp 4GS 


(b) Alam SiTVjh V Goial Singh (1913) 35 All 
4S1 21 I C 271 
(tc) 

(*) ■ 
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RTicre a XK>r8on who ought to h&re been joined Aa a part} under tins rulo la not Join(‘<l 0 
as a party, and a decree la passed in the suit, the decree cannot affect his rights {g) [see 
notes below, “Mahomedan coheirs”] To take a case which frequently occurs, if a 
second or subsequent mortgagee who ought to be, but is not joined ns a party to a suit 
by the prior mortgagee, the proceedings in the suit are not binding on him so ns to 
affect his rights under the second mortgage (A) As second mortgagee ho could have 
sued the mortgagor for a sale of the property subject to the first mortgage, or ho couhl 
hare redeeme<l the first mortgage and then sued the mortgagor for sale on holli tho 
mortgages The point to be noted is that the second mortgagee does not lose « llln r 
of these rights, merely because a decree has been passed in tho prior mortgagi o s suit, 
and the mortgaged propertj has been sold in orecution of the decree The sale has not 
the effect of displacing the second mortgigeo and leaving him with nothing but a 1 1 iliti 
agimst the balance (if any) of the sale proceeds of the property nftor satisfying tho (list 
mortgagee (») The omission to imjdead the second mortgagee does not In any way 
prejudice his rights (j) That his right to sue for sale (subject, of course, to llio first 
mortgage) is not lost, has been held bj a Full Bench of tho Calcutta Iligli Court (/) 


termsheisentitlodloredcomthefirstmorlgage InVmeshChaniler v /ahur J ,iIIwii{m) 
it was held by tho Judicial Committee that a second mortgagee desiring |o ri <l» t ni f« 
bound to pay the whole amount due under the first mortgige, and not inerdy (lin 
realised at the sale held in execution of the first roortesgee s decree RJien Hm «Ii i,j, 
in Vtntah Chtindir't case was made, the Transfer of Propert) Act liad not I >v n j nMtd 
and theproce*!ur«pre«cril)edby that Act for suits for sales unilcr that Act dji] nol » ilai ^ 
that case was deeide<l on the fawas it then stood (n) B> see 80, howcicr, of tlm f rnnshr 
of Propertj Act it is pronded that where a suit is brought bj a morlgageo fur s it«i nii'i 
an Order absolute for sale is made the defendants (mortgagor s) right fii nd" ni tifi/| 
the 8ceurit\ shall butli l>o extinguished, ’ m other words, an order AhHoIulx for iithi 
under sec 89 substitutes the rights under the decree for tlioso under t lie niorfgtgir '/) o 
result of this extinction is that in cases goreme<l by the Transfer of Propt rty A' I ff Iho 
first mortgagee olUins a decree for sale without making the secoml mortgngcn n pnify 
to his suit, and tho mortgaged propert} is sold m execution of tho deem tin) 
mortgagee afterwards suing for a sale decree under bis mortgage, is entitle,] to a ili,, it-,, 
forsaloonpainient ' ‘ , 
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THE FIRST SCHEDULE. 


0, 34, r, 1 Act and decided prior to J/nfrtt Val 8 ca 9 e> the Indian Couita seem to have oveilool edtlie 
proMsions o( sec 89 of the said Act^andtlxeyheldaswasdone by the Judicial Committee 
in XJniesh Chundtr s case that the second mortgagee can only redeem upon payment of 
the entire amount due under the first mortgage (p} It was also held that he was not 
bound to pa) for any improvements which the purchaser might have made m the 
meantime ( 5 ) It was further held that where the propertj was purchased by a third 
party, and tiio purchase money paid by him did not fully satisfy the amount of the first 
mortgage, the amount payable by the second mortgagee should be apportioned between 
the purchaser and the first mortgagee, that is to say, the purchaser should be paid the 
amount of the purchase money paid by thim at the sale and the balance should be paid 
to tho first mortgagee Thus if the amount due under the first roortgage was Rs 10,000 
and the property was sold in execntion of tho first mortgagee s decree for Rs l.OJO and 
the second mortgagee desired to redeem the purchaser, the amount paj able by the second 
mortgagee, namely, Rs 10 000 should be apportioned between tho purchaser and the 
first •mortgagee, the fomer receiving Rs 1,050, and tho balance going to the first 
mortgagee (r) The decision in J/nfm -Ifaf s case (a) was ba«ed upon the words “ the 
defendant s (mortgagor s) right to redeem, and the security shall both be estinguished ’ 
which oocurredat the end of sec 80 of the Ttansferof Property Act (0 But these words 
have been omitted in the corresponding r 5 of this Order The result would seem to he 
that the second mortgagee who is not made a party to the first mortgagee s suit can 
only redeem under the present law on payment of the entire amount due under the first 
mortgage as held in Vm<sk CAunder s case (u) , and m the case of Sulhi\ Ohulam Sajdar 
Khan (ti), tho Pni-y Council decided that this is so and that the law 1 ? no-w as it was 
before the Transfer of Property Act A Calcutta case (w) gave terse expression to the 
same conclusion by say mg that tho puisne mortgagee could not both approbate and 
reprobite the prior mortgage© s decree If the prior mortgagee has brought the property 
to sale and purchased it himself, be wiU, when redeemed by the puisne mortgagee, be 
entitled to interest at the mortgage rate up to the date whenhe toohpo-,sesiion(*) 

^^here a person has come itifopotseasion aubsefioently to the date of the first mortgage 
either as putnidar or as usufructuary tnorlgageo, he should be joined as a party 
to a suit bj the first mortgagee, and thus given an opportunity of redeeming the 
mortgage If he is not joineil as a pirly. the purchaser under the mortgage decree 
is not entitled to obtain posaeasion without jMying off his charge (y) 


If the mortgagee obtains a decree for salo on his mortgago ivithout making an 
assignee of the mortgagor a party and aelU the property, the auction purchaser as 
assignee of the mortgagee can institute a fresh suit on the mortgage against the 
assignee of the moitgigcir fs) 


li the obtwvna *• iwc sal© e.w4 t.\ve. , Without 

having made an assignee of the mortgagor a parti, and thit assignee remains m 
po-iscssion for 12 jears after the ilate of tho mortgiRc, tho mortgagee cannot 


Ip) D p %<ir<T<n T llira Si^h (IDOn 1» At! 


(J) 


(d 


I inSnsv" V } dr(An«rfr<iiai (1807) SO Mvl 
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.5 All 

(HIJ'MTI A 71, 42 All 3«» Sa 1 t OOJ 
‘i.i- J/rl ram r ili {1918) 4St A 
tail, 123 WAll IU7, IVU 4MC wa 


(k) (1891) IP Cal IGI I'l A 201 
(») (19*I>18I A 4BS 45 All 46J fij I C 151 
( >_) A Jr 11 \/raau Vnl \ r<«* 
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di«po»se«s him , for ho his only acquired the mortgigee’s right by his purchase and tl o 0. 3 
suit on the mortgage is barred limitation (a) 

MaliOinedan CO heirs — A Mahomtdan mortgages his property to A He 
then dies leaving os his heirs a widow, two daughters and a brother After his deith, 

A sues the widow and the daughters for sale of the mortgaged propertj The brother 
is not joined as a partj to the suit According to the Boniba 5 High Court the brother 
IS not a necessarj pirty to the suit (h) But there is a conflict of opinion whether 
the Court can in such a ca«e pass a decree for the sale of the whole property In I ir 
(hand V Kondu (c), the Court held that it cm In a liter Bombaj case (rf) however, 

Pratt, J, evpressed tho opinion that a decree can bo pis«cd for the sale only of the 
right, title and interest of the widow and the daughters See Giulia s Principles of 
Mahoraedan I.aw, 10th ed , art 30, p 20. 

Joint Hindu famlljr. — There is a conflict of decisions as to whether where a 
suit IS brought on a tnorfjage bj or against the manager of a joint Hindu familj in 
his representatne capicitv, the other members of the familj are necessarj parties to 
the suit having rezird to the provisions of the present rule It his been held bj the 
High Court of Alhhabad (e), Sladrasf/) and Patna {g), following a decKion of the Privj 
Council (A), tint where i suit is brought on a mortgage b\ or agiinst the manager of 
a joint Hindu fainilj in Sia repnttntatne capactig, tho other members of the familj 
Mo not nece’.sarj pirties to the Buit, ami \bat the suit v.ill not lad by reason ol tlio 
non joinder of tliO'C members It makes no difference whether tho manager is a father 
or collateral relation such as an uncle or a brother 

According to the Bombav de isiom it would «ecm tint the other coparceners are 
iiece.san parties to a suit brought on a niorlj.i"e b\ or airim«t the manager (i) But 
if the\ iro 11 t ] urud hh piriie-* an 1 a «h ree i' jiat'e*! f ir the silo of the joint finiilj 
jr jiorli l ih luunutr i» /i» rejn vi/u/ne flararltr nnt the projicrti is sold 

111 i \( uti n of till I rii the«il( it h ><• I e^ii h< Id pisMS the interest of tho other 
CO I irceiicis «I in ilio jir jwrti tho mere fi t thit thei were not jiartiei to tho mort 
gige sun i« II ) ground for 'ctting a«ule the sile. unk<i it ho sIiowti b\ them tint tlio 
debt contnito 1 bi the manigor was om for which thej are not liiblo (j) 

According to tho Calcutli High Court, the other co jMfvcncrs are nece^san jxirtics 
In a suit on a mortgige of joint fimili ] tojvrti, and if a decree is pas e*l m such a 
amt without their Uiiu jomeil ax |Kirti(-< the decree is not hin img on them and the) 
iin\ 111 suit obtiin a ih lirition thit not liein~ I »rtw* to tl t »mi iheir inlere«ts are not 
Iniun 1 1 1 the dc tii in the enil G) 
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. 34, 1-. 1 In another case before the Pnvy Council governed by the Transfer of Property 
Act, 1882, where a foreclosure decree was passed against the manager of a joint Hindu 
family, and the other membera brought a suit to set aside the decree on the ground 
of their non joinder as persona interested in the equity of redemption under a 85 of the 
Transfer of Property Act, their Lordships held that tho decree was in the circumstances 
ot the case binding upon them, though they were Hot parties to the suit Their 
Lordships said ‘ There seems to he no doubt upon the Indian decisions (from which their 
Lordships see no reason to dissent) that there are occasions including fore losure suits 
when the managers of a joint Hindu family so effectively represent all other niembeis of 
the family, that the family nsawholeis bound *’ It is quite clear from the facts of the 
case and tho findings of the Courts upon them that this is a case where this principle 
ought to be applied “ Thert ts not the sUghlut ground for guggeshng that the manager of 
the goint fatnilg did not act in eterg wag *n lAe tnleresls of the famtlj itfelf, and no ques 
tion an=es under e 85 of the Transfer of Property Act [O 34, r 1], because Ike mortgagee 
had no notice of ike plaintiff s tnlereste" (f) Note that the words “provided that the 
plaintiff has notice of sucli interest,” which occurred in s 85 of the Transfer of Property 
Act, do not occur in tlie present rule. 


The recent Privy Council ease of Ganpat Lai v Bmdbasinx Prasad (m) is an autho 
rity for the proposition that m a suit on a mortgage against the manager of a joint 
Hindu famil) all the other members of the fatnilj are represented by the manager The 
mortgage was by the manager and the mortgagee obtained a decree for sale joining as 
parties tbe manager and the other members of the family The mortgagee purchased 
tho property himself But one of the members of the family who was a minor was 
svrongly described m the suit as an adult. Ho sued to redeem on the ground that not 
luiMng been repre«ented in the suit by a guardian ad htem he was not a party to ths 
mortgagee 8 suit This claim would have been unanswerable if ha bad not been 
represented by the manager in the suit But the Pnvy Council held that as ho had not 
sued to set aside the sale and did not impesch the mortgage or the decree, tho suit 
was not maintainable In other words, he was represented by the manager and it 
did not matter whether he was a party or not The only ground which he could 
take was tliat he was not liable for the mortgage debt contracted by the manager and 
that he had not done The same rule was applied by the High Court of Bombay in a 
suit for sale on a mortgage against the grandfather who was the manager (n) 

l^Tiere parties are not governed by the Hindu law, and the only interest which a 
son has under the customary Jaw is a revemionary interest in the property and a 
right to protect that interest by interfering to preient unnecessary alienations 
IJie son lias no nuch interest in the property as is conteniplaferl hy the present 
rule and ho is not therefore a necessary party to a suit on a mortgage against his 
father (o) 


penjab Redemption of Moitgages Act, 1913 — 0 3t has no application to a 
suit Under s 12 of the Punjab Redemption of Mortgages Act 2 of 1913 The object of 
such a suit IS merely to get nd of the order of the Collector under s 12 allowing 
redemption (p) 


(/) SAra SAantar V Jnlloo K inunr (1011) 

(in) * 


(r) ilalAut Han v nine tor (lO"!!) 63 Bom 
414 118 I r ;S8 ( 20)A U 213 
(«) 5Aie J>n SinijA v Jal Pam (1016) Fuoj 
Itec no 125 p 3.7 53 1 C 411 


trt 


fnltr hhan •» i.mn 1 Kf,on«9SS) 14 Llh 
218 1111 C 261 ( 33) A L. 170 
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2 , \Neio Act IV of 1882, 86.] (1) In a suit for O. 

mitatoo 1 . foreclosure, if the plaintiff succeeds, the 

(orwiosurt-iuu CouTt sliall pass a preliminary decree — 

(a) ordering that an account be taken of what ^^as due 
to the plamtiff at the date of such decree for — 

(i) prmcipal and interest on the mortgage, 

(n) the costs of suit, if any, awarded to him, and 

(ill) other costs, charges and expenses properly 
incurred by him up to that date in respect 
of his mortgage security, together with interest 
thereon , or 

(b) declaring the amount so due at that date , and 

(c) directmg — 

(i) that, if the defendant pays into Court the amount 
so found or declared due on or before such date 
as the Court maj fix within si\ months from 
the date on which the Court confirms and 
countersigns tlic account taken under clause (a), 
or from the date on which such amount is 
declared m Court under clause (b), as tlio case 
may be, and thereafter pa)S such amount as 
may he adjudged duo m respect of subsequent 
costs, charges and expenses as proaided in 
rule 10, together with sub'^equent interest on 
such sums resjiectncl) as pro\ided in rule 11, 
the plaintiff shall dch\cr up to the defendant, 
or to such per^ou as the defendant appoints, 
all documents in liis possession or power relat- 
ing to the mortgiged property, and shall, if 
CO required rc transfer the property to the 
defendant at lus cost free from the mortgage and 
from all incumbrances created In the idamtiffor 
.anv ])ercon chiming under him or, wliere the 
jilimtifl claims In derutd title In those under 
whom he chnn*' mid «lnll aho, if nccessarv, put 
the defendant in pos>osMon of the property, 
and 
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O. 34, r. 1 In another case before the Pnvy Conncil governed by the Transfer of Property 
Act, 1882, where a foreclosure decree was paased against the manager of a joint Hindu 
familj, and the other meinbers brought a suit to set aside the decree on the ground 
of their non joinder as persons interested in the equity of redemption under s 85 of the 
Transfer of Property Act, their Lordships held that the decree was in the circumstances 
ot the case binding upon them, though they were not parties to the suit Their 
Lordships said “ There seems to be no doubt upon the Indian decisions (from which their 
Lordships see no reason to dissent) that there are occasions including foreclosure suits 
when the managers of a joint Hindu family bo effectively represent all other members of 
the family, that the family as a whole is bound ” It is quite clear from the facts of the 
case and the findmgs of the Courts upon them that this is a case where this principle 
ought to bo applied *' There ts not Ike slightest ground for suggesting that the manager of 
the joint family did not ael »» eiery tray ta the interests of the family itself, and no ques 
tion arises under s 85 of the Transfer of Property Act [0 34, r 1], because the mortgagee 
had no notice of the plaintiff's interests'* (I) Note that the words “provided that the 
plaintiff has «o/jce of such interest,” which occurred in s 85 of the Transfer of Property 
Act, do not occur in the present rule. 


The recent Privy Council case of Ganpat hat v Bindbasini Prasad (m), is an autho 
nty for the proposition that in a suit on a mortgage against the manager of a joint 
Hindu family aU the other members of the family are represented by the manager The 
mortgage was by the manager and the mortgagee ohtamed a decree for sale joining as 
parties the manager and the other members of the family The mortgagee purchased 
the property himself But one of the members of the family who was ft minor was 
wrongly described in the suit as an adult He sued to redeem on the ground that not 
having been represented in the suit by a guardian ad Uiem he was not a petty to the 
mortgagee a suit This claim would have been unanswerable if he had not been 
represented by the manager in the suit. But the Pnvy Council held that as he had not 
sued to set aside the sale and did not impeach the mortgage or the decree, the suit 
was not maintainable In other words, he was represented by the manager and it 
did not matter whether be was a party or not The only ground which he could 
take was that be was not liable lor the mortgage debt contracted by tho manager and 
that he had not done The same rule was applied by the High Court of Bombay in a 
suit for sale on a mortgage against the grandfather who was the manager (n) 

"Where parties are not governed by (he Hindu law, and the only interest wiuch a 
son has under the cnstomajy law la a reverawnaiy interest in the property and a 
right to protect that interest by interfering to prevent Unnecessary alienations, 
the son has no such interest is the property as is contemplated by the present 
rule and he is not therefore a necessary party to a suit on a mortgage agamst bis 
father (o) 


Punjab Redemption of Mortgages Act, 1913—0 34 has no application to a 
suit Under s 12 of the Punjab Redemption of Mortgages Act 2 of 1913 The object of 
suth a suit IS merely to get nd cd tho order of the Collector undei s 12 allowing 
redemption (p) 


(0 Shro Shat tar V Jaditoo Kaitimr (1014) 
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Hhan v Iim iii Rhan (1033) It 
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2. [Netv 

Vrrt tnlnaty 
foreclosure suit 


Act IV of I882» «6c 86.] (1) In a suit for 0. 
n foreclosure, if the plaintiff succeeds, the 
Court shall pass a preliminary decree — 


(a) ordering that an account be taken of what was due 

to the plamtiff at the date of such decree for — 

(i) principal and interest on the mortgage, 

(ii) the costs of suit, if any, awarded to him, and 

(ill) other costs, charges and expenses properly 
incurred by him up to that date in respect 
of his mortgage security, together inth mtercst 
thereon , or 


(b) declaring the amount so due at that date , and 

(c) directmg — 

(i) that, if the defendant pa} s into Court the amount 
so found or declared due on or before such date 
as the Court ina\ fix mtlim six months from 
the date on nluch the Court confirms and 
countersigns the account taken under clause (a), 
or from the date on nhicli such amount is 
declared m Court under clause (b), as the case 
may be, and thereafter pays such amount as 
may he adjudged duo in respect of subsequent 
costs, charges and expenses ns p^o^^ded in 
rule 10, togetlicr A\ith subsequent interest on 
such sums rcspcctneU as proMded m rule II, 
the plaintiff shall dchacr up to tlie defendant, 
or to such person as the defendant appoints, 
all documents m liis posses'sion or pmicr relat- 
ing to the mortgaged propertj , and shall, if 
so required re-transfer the propert} to tlie 
defendant at liis cost free from tlie mortgige and 
from all incumbrances created bv tlie plaintiff or 
am person claiming under him, or, uhere the 
jihmtiif cliinis b\ don\ed title b\ those iiiuhr 
ailioin he claims and shall abo if necc'.'ara*, jiut 
the difeiidant iii povK'N'-ion of the j)roj>ertv ; 
and 
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(ii) tlmt, if pajTnent of the amount found or declared 
due under or by the prebminarj’ decree is not 
made on or before the date so fixed, or the defend- 
ant fails to pay, nitlun such tunc as the Court 
may fix, the amount adjudged due in respect 
of subsequent costs, charges, expenses and 
interest, the plaintiff shall he entitled to applj 
for a final decree debarring the defendant from 
all right to redeem the property 

(2) The Court may, on good cause shomi and upon 
terms to be fixed b} the Court, from time to time, at any 
tuna before a final decree is passed, extend the time fixed for 
the payment of the amount foiuid or declared due under sub* 
lulo (1) or of the amomit adjudged due m respect of subsequent 
costs, charges, expenses and interest 

(3) “WTiere, m a suit for foreclosure, subsequent mortga- 
gees or persons deriving title from, or subrogated to the rights 
of, any such mortg«igees are joined as parties the pro- 
iirainary decree sliall provide for the adjudication of the rospec 
tive rights and habihties of the paitics to tlie suit m the manner 
and form set forth in Form No 0 or Foim No 10, as the case 
may be, of Appendix D with such variations as the circum 
stances of the case imiy require 

The old rule — TiieaboxoruIesubsUtutelfocoIdr 2 by the Traaifer of Properl' 
(Amendment) Suppicmcnt-iry Act 1912. trluchctmeinto operation on the 1st April 1920 
The old rule was be in opemlion fiH theaboserUfe It was«s follows — 

2 In ft suit for foreclosure, if the pbmtifl suciecds, the Court shall pass a decree — 
(a) oidering that an account be taken of irliat snll ba clue to the plaintiff for 
principal and interest on tho niortg-igo, and for liis costs of the suit fif ftny) 
awarded to him on the day noft hereinafter referred to, or 

Aonw s.su' A’.w.Vay' — 

(c) that if tho defendant pays into Court tho ftiuoimt so due on a day within 
SIX months from the date of declaring m Court the ftinoimt so clue to bo 
fixed by the Court, the plaintiff shall debicr up to tho defendant, or to such 
person fls he aj>point«, nil documents m Jus poa^cssion or power rtlatins 
to the mortgagefi property, and shall, if so reiuircd, re transfer the property 
to the defendant free front tho mortgige an 1 from all incumbrances created 
ba the pUmtifT or anv person cUimmg under him, or where the phintilf 
claims by derived title, by those un ler whom hecliims nn I shall also, 
if necessary, jnit the defendant in possession of tho projierfy, but 

(d) that, if iuch payment is not made on or before the day to bo hxed by the 
Court the defendant shall be debarred from nil rights to redeem the 
properly 



rnn-lM!N'\l5V DKCUH.IX IOi:FCLO‘'LT.K-feUlT. yS9 
Transfer of Prorcily Act. 1SS2. s 8G — n « rul«» f.'rTfi*<>n U tn p so of tl'- 0. 34, 

rmii'frr of Ti. \ft rxrq t in tl p f lliiriii’ |v»Minit»M — 

1 TlontinN to t) o j litiitif! « f wliirh ocxiinwHn » M*i nflcr tlip «onl “ j>i) » " 

in cl (r) liT' o !.« n omitlc*!, tlip «»1 ]pct In iii;r tlinl in r\rr\ cnn tlicdcfiiid- 
flnt ^l iilljwi tllr>ln^n(^ in/if uri 

2 In cl (c) t li** til* if p > ipciMitoI |in\c IxNTi ad t(»l l-rfi re tlie wonli *' re 

tnn‘'frr tie i>rci>cri\ fi« ncci nlin^ to nKfii«*il i>mcliu‘ n re trnnifer is 
not onlimriU rrcjwirol 
The old rule nnd the new rule — 

1 Tie new mle r\]>re»«h «tn1iH ll H t| i decree to be pip-etl uniler il is a 

] rtlni infiri/ decree 

2 TI e < M rtili wns nol i lear as to the drto tip to whicli acrouiits were to bo 

til cii Tlie new rule mil rs it cUar that tlio Court sboul 1 direct accounts 
Idle liken tip to ll c dite title |irctiniin'ir\ decree 

3 Tlie new lule expre» 1\ iroxiles lliil m takiii" srcoiints tlio amount to be 

'pent bx a imirtpajee for nett 'nrx costs, charges and eti'en'cs incurred by 
tlie iiiortgigee in levied of tlio mortgage secuntj tocretlicr with interest 
thereon shoul I bo taken into account 

4 The oJ 1 rule wn not cleir at to (be dsy on winch pit merit was to bo made 

In the morigmrir m ca^es where accounts were direct e<l to be taken Tins 
IS now mido char in sub ruU (I) (c) (i) 

5 The proM-ion in new sub rule (1) (e) (i> as to sub ctpicnt interest is new. 

*•0© mle 1 1 (bl 

0 New sill III]). (1) (c) mikes it It ir i|i ti tho costs of re triiisfer are to be borne 
lix till tinrij,igor 

7 New sub rule (l>(c){ii) mikisit tliai (hit if default is made b) the mortgagor 

in pi) niciit of the amount du« under (he prehniinary decree, the mortgagee 
has to njii 1) to the Court for a final decree 

8 Xew iuh rule (2) relates to (he power of the Court to extend the time for 

paxment It is in substance a reproduction of old rule 3 (2) See note 
below, Power to extend time in foreclomre suits 

t) New sub rule (3) draws specific atic ntion to the forms of decrees to be pa««ed 
where subpequent mortt^^ccs are joined as parties to a suit for foreclosure 

Form Of preliminary decree for foreclosure —’^ee Ajipondix d, Form N’o 3. 
when accounts are directed to be taken, nnd Form No 3A, when no accounts are taken 
and tho Court declares the amounts due 

Foreclosure md sale — Until Jst April 1930, I « , until the Tran*fer of Property 
(Amendment) Act, 1^29, conies into operation, a suit for foreclosure can onlv be brought 
where the mortgage is an f nglish mortgige or a mortgage Lj conditional sale After 
that date it is no longer open to the holder of an English mortgage to sue for foreclosure 
In the case of a niortgige bj deposit of title deeds in Bumbaj , w here the remedy bj w ay 
of foreclosure was held to bo open to such a mortgigee a 13(2) of tho Transfer of Property 
(Amendment) Supplenientarj Act allows a perioil of two yeans, t r , upto 1st April 1932, 
to such a nior(gag)>e to enforce his remedy bj war of forecioMire Lnder the Transfer 
of Propertx Amending Act, 1029, the remnlx, bx wax of foretlo-ure is allowed onlr (1) 

In the ca«e of a mortgage by conditional sale and (2) an anomalous mortgige where 
there is an Cipro'S stipulition in that belialf A suit for sale can only be brought where 
the mortgage is an Fngh'h mortgage or a simple mortgage 
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O. 34, 


’ (ii) tliat, if pajTnent of the amount found or declared 

due under or by the preliminary' decree is not 
made on or before the date so fixed, or tlie defend- 
ant fails to pay, within such time as the Court 
may fix, the amount adjudged due iii respect 
of subsequent costs, charges, expenses and 
interest, the plaintiff shall he entitled to apply 
for a final decree debarrmg the defendant from 
all right to redeem the property 

(2) The Court may, on good cause sliouii and upon 
terms to be fixed by the Court, from time to time, at any 
tima before a final decree is passed, extend the time fixed for 
the payment of the amount found or declared due under sub- 
rule (1) or of the amount adjudged due m respect of subsequent 
costs, charges, expenses and interest 

(3) Wliero, m a suit for foreclosure, subsequent mortga- 
gees or persons dermng title fiom, or subrogated to the nghts 
of, any such mortgagees are joined as parties, the pre- 
liminary decree shall provide for the adjudication of the respec- 
tive rights and liabilities of the parties to the smt in the manner 
and form set forth m Form No. 9 or Foim No 10, as the case 
may be, of Appendix P with such variations as the circum- 
stances of the case may require 

Tli6 old rule — Tlie aboxo rule substituted for old r 2 by the Trtinifer ol Property 
(Amendment) Sopplenienlury Act, 192{>, wliiehcame into operation on the 1st April U130 
The old rule was be in operstion till the Above elate It was aa follows — 

2 In a suit for foreclobore, |( the pUintiQ succeeds, the Court shall pass a decree — 

(a) ordering that an account be taken of wliat will be due to the plaintiff for 
ptiBCipal and interest on the roortgige, and for his costs of the suit {if any) 
awarded to him on the day ne^t hereinafter referred to, or 

(b) declaring the amount e® due at the (late of such decree, and dirc-ting— 

(c) that if the defendant pajs into Court the amount so due on a day within 
SIX montlis from the date of declaring in Court the amount so duo to bo 
fised by the Court, the i>laintiff shall delii or up to the defendant, of to *uch 
person as he appoint*, »H documents in his posae^sion or poaer rtlating 
to the mortgage I property, and ehall, if so required, ro transfer thepror^’’*y 
to the defendant free from the mortgage and from all incumbrances created 
by the pUintjff or am person eUiniing under lum. or, where the plamliH 
claims, by denxed title, by those under uhom heclinns and shall also. 

If iieccs<iarj, put the defeniUnt in possession of the property, but 

(d) that, if such payment w not made on or before the day to bo fixed b) the 
Court, the defendant shall be dcl>arrcl from all rights to redcco* too 
properts 
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Form Of preliminary decree for foreclosure —So Avin inllt 1>, lotin Sn ii, 
irben accounts are directoil to bo taken, anti Forin No J \, nlii ii no iii i iniiil* mii> |i<I nit 
end the Court declares the amounts dne 

Foreclosure and sale —Until 1st April 1910. |«. until tlm 'Inuisfi r of riotinify 
(Amendment) Act, l'J29, comes into operation, a suit for forcclosuru iim onli I u li| iiiii>lil 
nbere tbo morttat'e is an } n»li'b mortjnge or a raortgage by condltlniiii] miln AMcf 
that date it is no lorut-r ojt n to the boLltr of an Fnglish mortgage to siio for foil i l.niiin 
In Ui*' <a»e i>( a iii'/rtAi/** bj »l»^x,»it of titb -tletslsm liomUi} , Mbcrc tin* n tio dv by t»sy 
of for«l'/4ure was hell (o 15(i) of tlioTniiisfi r of I’loj.iMy 

(Am*ii>lmefjt) hupi U-rn-tiiary A t aIIt/ih a |»T|tyl of two jeat», « e , iijito Ul AptH 1912 
to »tj'h A III t/iriil /I A f 1» f*yn*/fy wny of forceloiure. Uiuli r tlio 'linn.f.f 

«/f JVojxHy Aimi/lf/v A/t, ivrr, iIa hy way of foreclosuro is allow,. | only /(t 

In iU lete „i M i,(//H/«/' 1>y »aU «ml (2) an anomalous triofij/.j/a wI.'ib 

i|.ne Is an eij )»/ (f »* Ul sff A suit for sale can only U, broujil.t wl */« 

t) e i) J« *n I I J) 5 , 1 /ffgs/t r/» A t)r/,{ U liiortj^ge 
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THE FIRST SCHEDULE. 


O. 34, r. 2 The holder of a. mortgage conditional sale cannot institute a suit for sale A 
simple mortgagee cannot institute a suit for foreclosure A usufructuary mortgagee 
cannot institute a suit either for foreclosure or sale [Transfer of Property Act, s 67] 
Rules 2 and 3 provide for decrees for foreclosure Rules 4 and 6 provide for decrees for 
sale 


The Transfer of Property Amending Act, 1929, places a mortgage by deposit of title 
deeds on the same footing as a simple mortgage In the case, therefore, of a mortgage 
by deposit of title deeds the only remedy open to the mortgagee is by way of sale except 
in Bombay where the mortgagee is allowed a further period of two years as stated above 
Seesecs 67, OGand lOOof the Transfer of Property Act, 1882 antlr ISbelow 


Right of redemption — The mortgagor has, at any time after the mortgage 
money has become payable by him, a right on payment of deposit in Court or tender 
of the mortgage money, to re<iuire the mortgagee to deliver up to him all documents 
in the mortgagee a possession relating to the mortgaged property, and to re transfer the 
property to him This right js called the right of redemption The right to redeem sub 
sists BO long as a mortgage subsists (j) [Transfer of Property Act, s 60] Rules 7 and 8 
provide for decrees for redemption 

Account against mor^agor— Whether the suit be one for foreclosure, sale 
or redemption, the preUminaty decree m each case must either declare the amount due 
or direct an account to be tal en of what is due to the mortgagee for principal, interest 
and costs and for other costs, charges and expenses in respect of the mortgage security 
R here the same property is roortgsged to several persons m succession, and the 8ubse<iaent 
mortgagees are joined as parties to the suit, they are entitled if tbev appear and prove 
their mortgages, to ask for a decree for an account on each of their mortgages and a 
declaration of their right in a suit for sale to participate in the surplus sale proceeds in 
order of pnonty An account is then taken of what is due on each mortgage, the sums 
so found due to each mortgagee are included in one report, and the sale proceeds are 
subsequently du ided between the plaintiff and the puisne mortgagees m accordance with 
their claims as found by the report (r) SeeAppendixD Forms of Decrees, K os OtoH 
M hero the mortgagee is in possession an account is to be taken of what is due to the 
mortgagee for principal and interest and also of the income denved by him from the 
property Rhatever maj be the nature of the suit it lies upon the mortgagee to prove 
what IS due to him for principal and interest If the mortgage deed is not put in 
evidence as where it is not stamped and the mortgagee refuses to pay the penalty, he 
can only be credited m the account with the sum which the raoitgagor admits was the 
amount of the pnneipal (#) 


Principal — The amount of pnncipal and the rate of interest payable thereon are 
almost invariably stated in the instrument of mortgage Such statement amounts to 
an admission on the part of the mortgagor that he has received the amount mentioned 
in the instrument But an admission is not conclusive proof of the matter admitted (0 
and It 18 open to the mortgagor to show that a snialfer consideration or no con 
sideration at all parsed under thn instrument of mortgage (ii) But t le burden of proof 
m that cn«e lies on the mortgagor (t) But though an admi>sion is not conclusn e proof 
of the matter admitted, it niaj operate sa an estoppel, so as to preclude the mortgagor 
from asserting that a smaller consideration or no coniulcration passed under the 
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in«trumpnt of tnoiipieo (tr) Tins is so in o*«rs wlioro tho mortpicoo tran«fprs Ins intcrot 0. 34, 
in the niorlpape to a thml J‘art\ who has no notiro that the full nmoiint Arl.nowl(xlpcr1 
lohaTO l>f«cn ropfirr*! on the fare of the njortpspe-sleo*! lias not hron re<-ci'e<1 In such a 
case the moripstrnr is not entilW to ro-leem rwpl on iMMiient to the transferee of the 
Amount sUtcl in the niortSspe-<lee«l tohaveliecn reoeitc*! l*J the mort paper (i) 

Interest. — See r 11 Ivlow an<l notes See aI-o notes to sec 31, ‘ Tho nilo of 
(lamdDiMt " 

Costs of snlL — Whether the suit is one for foreclosure, sale or re<!emptioii, tho 
mortpapee is entiile«l to all eo-ts ]irri{>eri\ incwntsl (y) l»s luni includmp eosts subsoquenl 
to decree (r 10) Tins ripht. re-tiiip sulntantinllj upon contract, can onli bo lost or 
curtAile«1 l'\ Mich inequitable (onduet on the part of the niorfpagcc ns nftj amount 
to a violation or etilpable neglect of Ins dut\ under the eontraet” {:) Thus costs 
jneurre*! bv tbe mortpapee alter a projier lender has l>een made have Leon disallowed (o) 

And wbero in a suit for ndemption the mortpapee, though ho had been full^ paid, con- 
tende<I that a larpe amount was still due to him, ho was directed topnj costa of the suit (!'). 

Otber costs, Charges and expenses. — Sec 72 of the Transfer of Properlj Act, 

1882, enables the mortpapee to spend such mone> as is neeessar) for tho preservation of 
the mortpiged pmpertj fromdestruction.forfciturooraale, for supporting tlie mortgagor's 
title to the xiropertj for making his own title thereto goo*l against the mortgagor, etc., 
and, in the al>i«nco of a contract to the contrary, to add aurli mono; to the principal 
mone} at the rate of interest pajable on the princi|haL Sec C3 K enables the mortgagee 
in possession to make such improvements as are nece«sarj to preserve tho propertj from 
destruction or deterioration ami to add such money to the prmojuil mone> at the rate of 
interest pavablc un the principal These arc the tests charges and expenses referretl to 
in r 2 (1) (a) (ill) and thev arc to be takenintoaccount in determining the amount pa} able 
bv the m >rtp Igor to the mortgagee (c) Rule 10 below pro\ iiles for pi} meat b} the 
monpafcor to thi. mortgagee of similar costs, charges and expenses incurred by the 
mortgagee after tho date of the preliminary decree up to the time of actual payment. 

Sobseqtient Interest — There was no provision either m old r 2 or m old r 3 for 
payment of interest by the mortgagor sub«^uent to the day fixed under the decree for 
payment of tho amount due Provision has now been made for it in r 11 (b) below. 

Plaintiff to apply for final decree lor sale— Sub rule (i) (c) (n) makes it 
clear that if default is made bj the mortpxgor in payment of the amount due, the mortga. 
gee has to apply for a final decree for sale In one case tho application w as made by the 


Account against mortgagee In possession — tt hereunder the terms of a usufructu- 
ary mortgage the mortgagee is to enjoj the rents and profits in lieu of interest, or the 
tents and profits are to be taken as an equivalent of the inteiesl and of specific portions 
of the principal, there is no obligation on the mortgagee to render any accounts (<) In 
other cases a mortgigee m possession is bound to render an account of the rents and profits 
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(«) Tnn-ferol rrorrrtf Act. ss 62, TSinJ T7 


990 


THE FIRST SCHEDULE. 


O. 34, r. 2 The holder of a mortgage condition&t sale cannot institute a suit for sale A 
Simple mortgagee cannot institute a suit tor foreclosure A usufructuary roortgagee 
cannot institute a suit either for foreclosure or sale fTtanafer of Property Act, s 67] 
Rules 2 and 3 provide for decrees for foreclosure Rules 4 and 5 provide for decrees for 
sale 


The Transfer of Property Amending Act, 1920, places a mortgage by deposit of title 
deeds on the same footing as a simple mortgage In the case, therefore, oi a mortgage 
bv deposit of title deeds the only remedy open to the mortgage© is by nay of sale except 
m Bombay There the mortgagee is alloued a farther period of two years as stated aoove 
heesecs C7, 96 and 100 of the Transfer of Property Act, 1882, and r 15 below 


Right of redemption — ^Th© mortgagor has, at any time after the mortgage 
money has become payable by him, a right on payment of deposit in Court or tender 
of the mortgage money, to require the mortgagee to deliver up to him all documents 
in the mortgagee a possession relating to the mortgaged property, and to re transfer the 
property to him This right is called the right of redemption The right to redeem sub 
si&ts «o long as a mortgage subsists (g) (Trinsfcr of Property Act, s 60] Rules ^ and 8 
provide for decrees for redcroptioii 

Attounl against t[longagOT.—\Miethat tb© suit b© on© for {orsclosute, ssla 
or redemption the preUmioaty decree in each case must either declare tie amount due 
or direct an account to be taken of what is due to the mortgagee for principal, interest 
and costs, and foe other costa, charges and expenses in respect of the mortgage securit^T 

here the sanio property isroortgaged to several persons m succession, end the subsequent 

mortgagees are joined as parties to the suit they are entitled, if they appear and prove 
their ttottgages, to ask for a decree for an account on each of tlietr mortgages and a 
declaration of their right m a suit for sale to yiarticipate in the surplus sale proceeds m 
order of iirionty An account is then taken of what is due on each mottgage. the sutns 
80 found duo to each mortgagee ate included lO one rciiort, and the sale proceeds are 
subsequently divided between the pliwitifi and the puisne mortgagees in Bcemdanco with 
their claims as found by iho report (r) So© Appendix D Porms of Decrees, Xos 9 to 11 

here the mortgagee is la possession an account is to be taken of whet is due to the 
mortgagee for principal and interest and also of the income derived by him fcora the 
property lUiitover may be the nature of the suit, it lies upon the mortgagee to prove 
what IS due to him for principal ami interest If the moitgage deed is not put m 
evidence, as where it is not stamped and the mortgagee refuses to pay the penalty, he 
can only' be credited in the account with the sum which the mortgagor admits 
amount of the principal (a) 


Principal — The amount of principal and the rate of interest payable thereon ar® 
uWcflA, vnvAxwktAy to tV© wfiAtwwnfrA of ^uvVi %\'aSwpv»\ asaw®*® 

an admission on the part of the mortgagor that he has reteivcd the amount mentioned 
in the instrument But an admission is not conclusive proof of the matter adnuUdl (‘f 
and It w open to the mortgagor to show that a smaller consideration ornu con 
Bideration nt all passed under the instrument of mortgage (w) But I'l© burden of pto® 
m that case lies on the mortgagor 1©) But though an admission is not conclusive proo 
of the matter admitted, it may (qierate as an estopjicl so as to preclude the mottgi'S®’' 
Irom asserting that a smaller consideration or no cousileration j>assed under t e 
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in*tnJtnent of morlpeofir) This is »n in r<i«c< whore the trnn-fcn lusintorr*! 0.34, 

in the mortpspo to n thml jv»rt\ who h** no notice thst the full ftinonnt «cknowIc<lpc<l 
to have liocn rcreivc"! on the fneo of the mnrtpnpe ilml li«s not hceti rccci\e<l In such n 
c*«e the mortpspor i« not rntilW to tT<Wm except on pst ment to the trrinslcTco ol tho 
amount stated in the niortpipe-<lec<l toliaxe l«ecn iecciie<l hj tho ninrt^ipor (x) 

InteresL — See r 11 l>el>w and notes al«o notes to sec 3t, “Tho rule of 
damdupat ’’ 

Costs of suit. — Uhether the suit is one for foreolo«iirc. sale or rcilcmption, tho 
tnnrtpapee is entitled to alt co«t8 properK incurml (y) bx him includinp co<ts subsequent 
to decree (r 10) • Tins ripht, resting aulMtantiall^ upon contract, can onl^ bo lost or 

curtaile<{ b\ such inequitable cniiduct on the part of the itiortpngee as inaj amount 
to a Molation or ciiljiil le iieplect of hts dut\ under the coiitrnet’ {:) Thus costs 
incurreil bj the mortpapee after a proi>er tender has been maile have been disallooe*! (n) 

And where in a suit for ndemptinn the mortpapee. tliouph he had been fulU paid, con- 
tended tliat a large amount was still due to him, he wasdirecte<I to pa} costs of the suit (6). 

Otber costs, charges and expenses — bee 7iof the Transfer of Propertj Act, 

18S2, enable* the inortpipee to spend such mono} as is nece*<ar} for the preservation of 
tho mortpipeil propertj from destruction, forfeiture or sale, for supporting the mortgagor's 
title to the propertx for making his own title thereto godl agim*t the mortgagor, etc , 
bikI, in the absence of a contract to the conimrj, to add such monct to the principal 
monet at the rate of interest pisalle on the prineipaL See C3 k enables the raortgigeo 
in po<*e«*ioR to make such improvements as are necessarj to preserse the propertj* from 
destruction or deterioration an<l to a<l<t such nionet to the pnncqwil inonej at the rate of 
interest pasaLlc i n the principsl The-i are the tost* charge* and ex] eii'ea referred to 
in r J (1) (a) (111) an 1 tlies ari. to be taken intoa<<.ount in determining the amount paj able 
bs the ni )rie,i-< r t tin mi rtpipee (c) Itiilo 10 below proMilcs for pajment bj the 
mortpapur to the mi rtpipco of similar costs charges and exjienses incurred by the 
mortgagee after the date of the preliminary decree up to the time of actual paj ment 

Subsequent Interest — There was no provision either m old r 2 or m old r 3 for 
payment of interest bj the mortgagor subs^uent to the daj fixed under the decree for 
pxjment of the amount due Frosmon has nowr been made for it m r 11 (b) below 

Plaintiff toapply for final decree for sale— Sub rule (1) (c) (n) makes it 
clear that if default is made bj the mortgagor in pay ment of the amount due, the mortga. 
geo has to apply for a final decree for sale In one case the application was made by tho 


Account against mortgagee In possession — R here under the terms of a Uaufructu 
arj mortgage the mortgagee is to enjoj the rents and profits m lieu of interest, or the 
rents and profits are to be taken as an equivalent of the interest and of specific portions 
of the principal, there is no obligation on the mortgagee to render any accounts (<) In 
other cases a mortgagee in possession 18 bound to render Rii account of the rents and profits 
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THE FIRST SCHEDULE 


O. 34, r. 2 oi the mortgaged projwrtj (f) As to annual rents against a mortgagee in possession, 
see the undermentioned cases {g) 

Power to extend time In foreclosare salts— The proviso to oM r 3 ( 2 ) 
empowered the Court upon good canse shown and upon such terms as it thought fit from 
time to time to postjwne the daj fived for pa 3 ment bj the mortgagor of the mortj,3ge 
mone} This j roviso has non been transferred to sub rule (2) of the jiresent rule with 
some alterations S«b rule (2) empowers the Court upon good cau^e shown and 
terms to be fived bj the Court, from time to time at an^ time before a final decree is 
pasted, to extend the time fixed for paj ment The power to extend the time is discrc 
tionarj and the mortgagoris not entitled to an extension ns of right (A) It is not a good 
ground for extending the time tliat the mortgagor was under a misconception or jay 
ment m time was unnecessary ( » ) It was held under the old rule tliat the application for 
extension of time neeil not be made before the expiry of the time ongimlly fixed for 
payment and that it could be made even after the expiry of that time provided it was made 
before a final de reeforforeelosurewa8i»assod(y) This is now made clear bj suhstitutm" 
the words extend the time for the words postpo;ie the dat 

It avas held under the old rule tliat even if there was no order imstponing the day 
fixed for tlie pay ment of tJie mortgage inonev a pay ment into Court by the mortgagor 
of the mortgage moiiet before the passing of a final decree for foreclosure was an effectual 
paa ment (k \ Effect has been given to these decisions by substituting in r 3 (1) the irordi 
befoie a final decree debarring the defendant from all right to redeem the mortgaged 
property has been pissed for the words on or before the day fixed which occurred in 
old r 3 (1) (1) 


Appeal from order refusing to extend time— An apjenl lies from an order 
refusing to extend tho time for pa> ment under O 43 (1) (e) 

Sub mortgage— A «iib moitoag^o max sue for foreclosure or sale to the same 
extent ns the mortgagee liiiii«elf (m) 11 here the sub mortira'’ee is » party to the sud* 

the prehminaiT decree miut ilirect an account to be talen of x hat is due to the 
mortgagee and of xvj at w due to fl e sub mortgagee Vs to the form of decree in a suit 
by a sub nioitgngee against tie mortgagee and inortga,.or set Aipendix D form 
’No U As to tj e form of decree in « suit for redemi tion bx the mortgagor against the 
mortgagee and sub mortgagee see the undermeotioned case («) ‘■ce notes to r 1 
above &ub mortgagee 


Snbsequent Incumbrancers— For forms of de rco m r««es where there are 
subsequent incumbrance'' «te Aj pendix D forma \oa 0 10 an 1 also t! e undc'men 
tioncd case (o) 

Mortgage of chattels and of Intangible property— 1 morigigee of 

IS entitled to aue /i r a derrro for sale {p) So al-'o a mort,. gee of intangiblo propertx , 
such as p ila» or turns of xiorship in n temjle (g) 
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Res Jadicat^ — Srv> n tn » ll, XppJintmn of «lir nlxnc njlo^ to »uit^ on 0. 3^ 

mortpiip', on p M alxirp 

3. [New Act .1 of 1SV2, c. S7.] (1) Wlicrc, before a final 
decree delnmng tlic defendant from all 
rjglit to redeem the jnortgaged property 
lias been pissed, the defendant makes 
payment into Court of all amounts due from him under sub- 
rule (1) of nilo 2, the C’ourt shall on application made by the 
defendant m this behalf, pass a fin.il decree — 

(a) ordering the plaintiff to dclixcr up the documents 
referred to in the prehminan.' decree, 

and, if necessary, — 

(b) ordcruig him to rc-tr.msfer at the cost of the defend- 
ant the mortgaged property as directed m the said 
decree, 

and, also, if necessary, — 

(c) ordering him to put the defendant in possession 
of tile property 

(2) ^Yhere payment m accordance mth sub rule (1) 
lias not been made, the Court shall on application made by 
the plaintiff in this behalf, pass a final (lecrco declaring that the 
defendant and all persons claiming through or under him are 
debarred from all right to redeem the mortgaged property 
and also, if necessary, ordering the defendant to put the plaintiff 
m possession of the property 

(3) On the passing of a final decree under suh-rulo (2), 
all liabilities to which the defendant is subject in respect of the 
mortgage or on account of the suit shall ho deemed to have 
been discharged 

The old rnle — ^Tho abo>e rule was substituted for old r 3, by the Transfer 
of Property (Amcntlment) SuppIemcRtary Act 1929, which came into operation on Ist 
April 1930 The old rule was in operation till the aLo>e date It was as follows — 

3 (1) UTiero, on or before theday filed, thedcfendaatpajsinto Court theamaunt 

(lecbred due as aforesaid, together with such subsequent costs as are mentioned in 
rule 10, the Court shall pass a decree— 

(a) ordering the plaintiff to deliver up the documents which under the terms of 
the preliminary ilccree he is bound to deliver up, 

and, if so required — 

(b) ordering him to re transfer the mortgaged property as directed m the said 
decree, 

and, also, if necessary 

(c) ordering him to put the defendant in possession of the property 
32 
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O. 34, r. 2 of tile mortgaged propertj (/) As to anoual rents against a mortgagee in possession 
see the undermentioned cases (y) 

Power to extend time In foreclosure suits — The proviso to old r 3 (2) 
enipowered the Court upon good cause ehonn and upon such terms as it thought bt from 
time to time to j ostpone the daj fixed for payment the mortgagor of the mortgage 
inonej This proviso has now been transferred to sub rule (2) of the present rule with 
some alterations Sub rule (3) empoirers the Court upon good cause shown anti 
terras to be fixed bv the Coort from time to time at an^ time before a final decree is 
1 assed to extend tl e time fixed for paj ment The power to exten 1 the time is discre 
tiomn an 1 the oiortgagor is not entitled tom extension as of right (h) Itisnota good 
ground for extending the time that the mortgagor «as under a misconception or piv 
raeut in tune was unnece8sar\ (») It was held under the old rule that theapj licationfor 
extension of time need not be made before the expir} of tie time originally fixed for 
pay ment and that it could be made c\en after tbeexj try of that time provided it was made 
before a final de ree for foreclosure was paosodO) Thisisnow madeclearby substituting 
the words extend the time for the words post] ope the dav 

It was held under the old role that even if there was no order postponing the daj 
fixed for the J ayinent of the inoiigige money a i lyment into Court by the mortgagor 
of tho inortgige money before the passing of a final decree for foreclosure 'vis an effectual 
payment (I) Effect has been gn eh to these decisions by substituting in r 3 (1) the words 
before a fnnl decree debirrmg the defen lant from all right to redeem the mortgaged 
I roperty hss been pas«e 1 for tJie words on or before the day fixed wJi el occurred m 
old r 3 (1) ({} 

Appeal from order refusing to extend time— An appeal lea fioman order 
refusing to extend tl e tiino for pay ment under O 43 (1) (o) 

Sub mortgage — a sub mortgagee may eue foi foreclosure or sale to the same 
extent «s the mortgagee hini«elf (m) U here tl e «Mb-mortgi'’eo is a i arty to the «ud, 
Che preh iiiniry decree must ifirect tn account to he tahei of nlnt is due to the 
n ortgagee and of whit is due to tl e sub mortgagee As to the form of decree in a suit 
1 V a «ub nioitfeagee again t the iiioitgij^ee and mortgagor see Alpendix D fo*^ 
lyo 11 As to tl e form of decree in a suit for redemption by tl e mortgagor ag inst d ® 
n ortgagee and sub mortgagee see tho undermentioned case (n) ®ec notes to r i 
abovs Sub mortgagee 


Subsequent Inchnibr'incers — For forms of de rco m cases yrterc tJero ere 
fcubseqient incumbrances HO Aj pell lix D forma '>os 0 10 nn I also t! e under®cn 
tioned case (o) 

Mortgage of chattels and o/lntangltdeproperty— A mortgagee of chattiis 
IS cjitjilfii to ene fora decree for sale (j) bo sLo n i lort^ygee of intiiuible proj erte, 


sucli as 2 lias or turns of worsl ip in a tempi© (q) 


{/) Tr n I rolrrol'M? art • « (B) 
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Res Judicata. — Sno n 11 Ai»ilinli>n <f th** nlmvr hiIm to Miits on 0. 3- 

morlpico, on l» 5rt*lo^c 


3, [AVu Act A of ISS2, «. b?.] (I) AVliorc Itcforc r final 
(locrco debarring titc defondant from all 
fi lo redeem the mortgaged property 

has been passed, the defendant makes 
papnent into Court of all amounts due from him under sub- 
rule (1) of rule 2, tlio Court shall on application made by the 
defendant m tins behalf, jiass a final decree — 

(a) ordering the plamtiiT to dclncr up the documents 
referred to in the prelmimarj' decree, 

and, if necessary — 

(b) ordermg him to re transfer at the cost of the defend- 
ant the mortgaged property as directed in the said 
decree, 


and, also, if necessary, — 

(c) ordering him to put the defendant in possession 
of the property 

(2) Where payment m accordance ^\ltll sub rule (1) 
has not been made, the Court sliall on application made by 
the plaintiff m this behalf, pass a final decree declaring that the 
defendant and all persons claiming through or under him are 
debarred from all right to redeem tJio mortgaged property 
and also, if necessary, ordering the defendant to put the plaintiff 
m possession of the property 

(3) On the passing of a final decree under sub-rule (2), 
all liabiUties to which the defendant is subject in respect of the 
mortgage or on account of the suit shall be deemed to have 
been discharged 

Tbe old rule — The above rule was eubstituted for old r 3, by the Transfer 
at Prvpertj (AinsTidiaent} Sappieiti^taey Act, 1939, which came cato operatton aa 1st 
April 1030 The old rule was m operation till the above date It was as follows — 

3 (1) here on or before the day fixed, the defendant pays into Court the amount 

declared due as aforesaid, together with such sabeequent costs aa are mentioned in 
rule 10, the Court shall pass a decree — 

(a) ordering the pUintiff to debver up the documents which under the terms of 
the preliminary decree he is bound to deliver up, 

and, if so required— 

(b) ordering him to re transfer the mortgaged property as directed m the said 
decree, 

end, also, if neoessarj 

(c) ordering him to put the defendant in pos^sion of the property 
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O. 34, r. 3 (2) ^\here such payment is not so made, the Court shall, on application made in 

that behalf by the plaintiff, pass a decree that the defendant and all persons chiming 
through or under him bo debarred from all right to redeem the mortgaged property and 
also, if necessarj, ordering the defendant to put the plaintiff in possession of the property , 


ProMded that the Court may, upon good cause shown and upon such terms (if any) 
•ower to enlarge time thinks fit, from time to time jmstpone the day fixed for 

such payments 


Discharge of debt 


(3) On the passing of a decree under suh rule (2) the debt 
secured by the mortgage shall be deemed to bo discharged 


Transfer of Property Act, 1882, s 87 —This mis corresponds to 8 87 of the 
Transfer of Property Act, except in two particulars, tir , (1) sub r (1) provides for the 
passing of a decree where payment ts made , s 87 of the Transfer of Propertj Act 
contained only the words “ the defendants shall (if necessary) bo put into possession of 
the mortgaged property ’ (2) Sub t (2) again provides for the passing of a decree 
where no payment is made Umler s 87 the Court had merely to pass an order See 
as to this distinction, notes to r 0 below, “ Final decree for sale , Limitation ” 


The Old rale and the new role — 

(1) The new nile makes it clear that the decree to be passed under it isa^fnoli/eerss 

(2) The words “before a final decree debarring the defendant from all right to 
redeem the mortgaged properly has been passed “ in new sub rule (1) have been substi 
tuted for the words “ on or before the day fixed ’* which occurred in old sub rule (3) 

(3) The defendant mortgagor has to apply to the Court for a decree after ]uying 
the amount into Court 


(4) The proviso to old eub rule (2) regarding the poster of the Court to extend thr 
time for payment has been transferred to new rule 2 

(6) In sub rule (3) it is made clear that on the passing of the final decree for fore 
closure not only the mortgage debt is extinguished, but all liabilities of the defendant 
in respect of tho mortgage and on account of the suit are discharged 


Final decree for foreclosure — For form, seo Appendix D, new form No 4 
[old form No 10] Vi here tho mortgagor fails to pay tho amount duo by him on tho date 
fixed by the preliminary decree, the mortgagee may apply under sub r (2) for a //id 
decree declaring that tho mortgagor is debarred from all right to redeem tho mortgaged 
property No formal notice of such application is necessary to a mortgagor who is sui 
juris, but notice is necessary where the mortgagor is a minor, absence of notice, however, 
Will not invalidate tho final decree unless prejudice is caused to tho minor (r) until a 
final decree is passed, the mortgagor may appl^ under rule (2) for an extension of tho 
time for payment Ifo may, even without an extension, at any time before the final 
decree la jxisaed, pay the money into Court and so avert forecloaiiro (a) Soo note 
tor 2 above " Power to extend time in foreclosure suits “ 


Only one final decree for forecloaore — The law contemplates the pissmg of 
onl> ono final decree and that a final decree can bo roado only after the Appellato Court 
has decided tho appeal from the preliminary decree Thus if A sues Ji for foreclosure of a 
mortgage comprising two properties and a preliminary cicerpo for foreclosure is passcl as 
regards one of tho properties, but the suit is dismissed as regards the other, and A appeals 
from that part of tho decree by which his suit was dismissed, and pending the opiiesl 
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npj'tic* for an 1 obtain* a final ilocrre for for(>rIo*tirc in rt'^poot of tlio propcrtj ortloml Q, 
to bo forpciov*!, be cannot aftcrwarils If he aucc<v<la m the ni'iHvil, obtain another final 
tlccrcc for fort>olo«urc of the other propertj (I) Ss^noto to r ’» below, “ Onl> ono final 
ilocrco in a pint for mIc ’ 

Payment Into Coart. — TlicpaxmcntintoCoHrt nnj bo unite 1)3 the mortcnpi r at 
an\ time before the final ileereo for foreel xuit* In* l>fen jvimciI (ii) Seo note* to r 2 
aboie, ‘ Fonpr to cxien'l time in forrelo»MTie iiiil* ’ 


Effect Of appeal on time for payment— A prelimimrj ileerco n ivisso<l m a 
foreclosure (-uit fixinp a pen xl of »it month* from the date of He i/reree for ivajmcnt by 
the mortpipor of the amount due Tlio nmrliripor prefers an appiil from the decree 
but the deereo is eonfirmed in apj»eal Tho deereo of the apinllato Court i* tihnl as 
to the lime alluml for rei/cmption Thi* doe* not openlo a* an e*tcn.*ion of tho time 
for pa\ment po a* to enable the mortgapor to redeem tho mortgage within six month* 
from the date of lie appeIJnIe dttree The iiiortgageo i* entitled to a final deereo for 
forcclrvure after the expiration of six month* from tho date of tho original decree, 
though SIX months max not lia\« expired from tho date of tho appelKto decree Tlio 
appclUtc decree. »impl\ confirming the original decree, cannot bo read as gixmg tho 
mortgxgor six month* from the dato of tho decree on appeal (t) Xor docs the summary 
di*mi«*al of an ajipcal extend the time for |>ayment (if) Thisi* m ncconlmce with tho 
general pnnciplo t)iA» where time isprexeribed by tho deereo of tho lower Court for tho 
performance of a con lition precedent, ami tho appellate Court simply confirms tlio 
decree of tho lower Court or summarily dismisses the appeal, it cannot bo regarded as 
enlarging the time fixed b) the oriiiinal decree for the performance of the condition (z) 
Tho result is tho samo where the appeal is withdrawn and no decree is passed in appeal 
The withdrawal doe* not giro the mortgagor a fresh period for rwlcmption (y) To 
avoid the difficulty arising in such case*, tho mortgagor ahould tako caro to have a fresh 
date fixcil for pay mont liy the appellate Court, oflenng el iLo same time to pay interest 
up to that dato (2), or he should apply under r 2 (2) for an extension of the time for 
pay ment See note under s 34, “ Time for payment fixed by decree " 

Sub rale 3 Discharge of debt, etc. on foreclosure— Old sub rule (3) 
provided that on the passing of a final decree for foreclosure tho debt secured by tho 
mortgago shall be deemed to be discharged The present sub rule (3) provides that 
on the passing of a final decree for foreclosure, all liabibtie* to which the defendant Is 
subject in respect of tho mortgage or on account ofthesuitshall bo deemed to have been 
discharged Tho liabilities in respect of tho mortgage refer not only to themortgago il< ht 
but also to tho “ other costs, charge* and expenses’ referrwl to in r 2(1) (a) (111), 
Tho Iiabibties on account of tbo suit include costs of the suit awarded agaiuHl ili,y 

mortgagor 

Limitation for application for a final decree— The penod of JimitafWn /^r 
an application for a final decree in a suit for foreclosure, salo or redemption )* jt 
year* under art 181 of the Limitation Act, IP08 As tohmitation for er*euU/it //f ^ 
final decree for foreclosure, sale or redemption, see note below, “ Limitation for 
of final decree ” 


(f) ShamSuiular\ S/uAnm>>i<i<f (190$) 27AD 
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O. 34, r, 3 hero no payment made by the mortgagor of the amount due on or before the day 
fixed, the mortgagee may apply for a final decree The procedure prescribed by the 
Transfer of Property Act in BUit for forecloaurc, redemption and sale 'was in the first 
place to pass a ‘ <fecr«e and then an “ order abtalute ” This phraseology gave rite to 
conflicting decisions In some cases it was held that an application for an order absolute 
for sale under s 89 of the Transfer of Propeity Act was an application to execute the 
decree, and that the penoil of limitation was three yesrs from the date of the decree as 
provided by art 179 of the I imitation Act of 1877 [Limitation Act, 1008, art 182] In 
other cases it was held that such an application wag one to oblntn a Jurther decree, that the 
Only article of the Limitation Act that could possibly apply to it was the general 
article 178 [now art 181] but thit even that article could not ayiply ss it applied only to 
applications under the Cotie oj Cml Procedure, and that there being no other article, there 
was no period of limitation at all lor an application for an order absolute under the Transfer 
of Properli/ Act [It is interesting to note that tho former view was taken by the Pnvy 
Council in cases under the Transfer of Property Act decided iii 1914 (a)] To put an end to 
this conflict of decisions it is now provided that thcapplication which follow sa preliminary 
decree is one to o6fnin a final decree [see r 3 (2), r 5 (3). r 8 (1)] so as to bring it withm 
♦he purview of art 181 of the Limitation Act of 1008 [old art 178] ixod not one to execute 
the decree (6) Further, the provisions relating to mortgage suits hive been trsnsfenvd 
from tho Transfer of Property Act to the Civil IVoceilure Code, so that it ;s no longer 
possible to contend that thc»e applications arc not under the provisions of the Civil 
Procedure Code fc) The result u that an application for a final decree for foreclosure, 
gale, or redemption la now governed by the residuary article 181 of the I imitation Ait, 
1008, and the penod of limitation IS thrceyearsfrom the dateon which tho nght to apph 
accrues (<?) It here an appeal is preferred from tho preliminary decree the right to make 
such an application accrues not on the expiry of thotimehnuted by the preliminary decree 
but on the date of the decree of the Court of appeal (<) , and even when tJie app“al was 
withdrawn and an order was made granting leave to vvithdraw and dismissing the appeal 
it was held that the order of the appeal Court was a decree and gave a new starting 
point for limitation («1) This rule applies although the decree of the Appellate 
Court has been mado three years after the time fixed for redemption by the 
decree of the trial Judge (/) Mhcre a decree was passed before the new Code 
came into force, and the application for a final decree was made after the new Code 
came into force, it was hold that" the right toapply ’ never havuig accrued to the decree 
holder until the new Code conferred it upon him, the period of limitation under art 
181 did Hot begin to nm until the new Code came into force that is, until let January 
1909 (j) If the prelimmaiy decree directs the mortgigce to pay ofi a piior mortgage hut 
fixes no jicriod for such payment, tho starting point for limitation for an apidicntion fora 


(«) 


(fc) 
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finaldccroeisal the cxj it^ of six months from the i rpf«”>i»no (le<rct (A) In a ca«o where 
the Court cnDneou«l\ expre^v^i an oj inton thit n j uHne mnrtgiffco eoull not sell the 
property without pi\ mg oR a prior mortgigco it was he) 1 tint limitation was smpendeJ 
for the time bj ent in aseertammg the toUnco due to him (») \n omHamn to draw 
up a final decree his been treated as an irregularity anil in a case where the Court orro 
neou'li mule an order absolute instoid of a final deciw I®r sale csecution was allowed to 
proceed (j) 

Application for execotlon of final decree —L'tndalion for an application for 
csecution of a final deerco 13 under art 182 of the Limitation Act lOOS (1) 

4. [iN^cu* Act 4 of 1882, s. 88.] (1) In a suit for sale, if 
the plaintiff succeeds, the Court shall pass 
torTair '''' prclniii*L''ry decree to the effect mentioned 

in clauses (a), (b) and (c) (i) of sub-rule (1) 
of rule 2 and further directing that, m default of the defendant 
paMiig as therein mentioned, the plaintiff shall be entitled to 
appU for a final decree directing that the mortgaged property or 
a sufficient part thereof bo sold, and the proceeds of the sale 
(after deduction therefrom of the expenses of the sale) bo paid 
into Court and apphed m payment of nhat has been found or 
declared under or by the preliminary decree due to the plaintiff, 
together nuth such amount as may have been adjudged duo in 
respect of subsequent costs, charges, expenses and interest and 
the balance, if an> , be paid to tlie defendant or other persons 
entitled to receive the same 


(2) The Court may, on good cause shown and upon 
terms to be fixed by the Court, from time to time, at any time 
before a final decree for sale is passed, extend the tune fixed 
for the payment of the amount found or declared due under 
sub rule (1) or of the amount adjudged due m respect of subse- 
quent costs, charges, expenses and interest 

(3) In a suit for foreclosure in the case of an anomalous 

mortgage, if the plamtiff succeeds, the 
Court may, at the instance of any party 
to the smt or of any other person interested 
in the mortgage security or the^ right of redemption, pass a 
like decree (in heu of a decree for foreclosure) on such terms 
as it thinks fit, includmg the deposit m Court of a reasonable 
sum fixed by the Court to meet the expenses of the sale and 
to secure the performance of the terms 


CyrTPt <? n;A \ Kij nuta n (19-1) 43 AIL 
J’O eOI C 817 ("DA A 


• 0 {Jmrndra v Dharaiii (lO**!) *5 C W ^ 

3 6 6-1 C 418 (21) A C 381 


(j) C^hotan Lai v Jayaram {19*7) 51 Dnm 
100 I C 056 ( 27) A V 131 
(t) Sa^r X Deonanilan (lO^T) 6 Pat 

lar ii] ^ ^ 215 Unit 
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D. 34, r. 4 (4) Where, in a suit for sale or a suit for foreclosure in 

whicli sale is ordered, subsequent mortgagees or persons 
deriving title from, or subrogated to the rights of, any such 
mortgagees are joined ag parties, the preliminary decree 
referred to in suh-rule ( 1 ) shall provide for the adjudication 
of the respective rights and liahiUties of the parties to the suit 
in the manner and form set forth in Form No 9, Porm No 10 
or Perm No. 11, as the case may be, of jAppenduc D with 
such variations as the circumstances of the case may require 

The old rule — ^The abore rule was substituted for old r 4 by the Transfer 
of Property (Amendment) SupplementAry Act, 1920, which came into operation on the 
Isfc April 1930 The old rale was as follows — 

4 (1) In a suit for sale, if the plaiotiS succeeds the Court shall pass a decree to 

the efiect mentioned in clauses (a), (b) and (c) of rule 2 and also directing that, m default 
of the defendant paying as therein taentioned, the mortgaged property or a sufficient 
part thereof be sold, and that the proceeds of the sale (after defraying thereout the ex 
penses of the sale) be paid into Court and applied in payment of what is declared due to 
the plaintifi as aforesaid, together with subsequent interest and subsequent costs, and 
that the balance (if any) be paid to the defendant or other persons entitled to cecetre 
the same 

(2) In a suit for foreclosure, if the plaintifi succeeds and the mortgage is not a 
mortgage by conditional sale, the Court may, at the instance of the plaintifi or of any 
person interested either in the mortgage money or in the ngbt of redemption, pass a Iil.fr 
decree (m lieu of a decree for foreelomre) on such terms as it thinks fit including the 
deposit in Court of a reasonable sum, fixed by the Court, to meet the expenses of sale and 
to secure the performance of the terms 

Transfer of Property Act, S SS^Thie rule corresponds with sec 88 of the 
Transfer of Property Act The reference to “subsequent interest and subsequent 
costs” 18 new 

The old rule and the new role — (I) The new rule expressly says that the decree 
to be passed under it is to be a prcliwunory decree 

(2) The new rule says that on default m payment by the mortgagor the mortgagee 
has to opply for a final decree for sale 

^2^ TneriCT ‘oj.haftOpAtit 

interest and subsequent costs as under the old rule, but also subsequent costs, charges 
and expenses 6eo r 10 below 

(4) Sub rule (2) of the new rule enipowera tho Court to extend the tune for payment. 
There was no such provision in the old rules 

(6) Sub rule (4) of the new role provides lor decrees m suits to winch subsequent 
mortgagees are parties 

Preliminary decree for sale . — h suit for sale of mortgaged property can only 
bo brought where the mortgage is an English mortgage or a simplo mortgage or a mortgage 
by deposit of title dcc<ls or where Iho property is subject to a charge within tho meaning 
of sec 100 of tho Transfer of Property Act (SCO r 15 below) Tho preliminnry decree to 
b© passed in a suit for sale Corresponds to tho preliminary decree in a suit for foreclosure 
in all respects except that instead of a direction providing for foreclosure, tho decree 
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IS to contain a direction proMiling for mIo of tho mortgiged property Tlio notes Q, 
therefore on r 2 above as to the taling of accounts and tho detorminafion of principal 
interest and costs appl) eqiiallj to this rule 

Sub role (!)• Subsequent costs, charges, expenses and interest— Sco 

rr 10 and 11 below 

Sub rule (2)* Power to extend time In suit for sale — ^Thissubmio is new. 

It empowers the Court in a suit for sale toestend tho time fised for payment of the amount 
due bj the mortgagor on good cau*© shown Thero was no such provision in the old 
rule enabling the Court to extend tholitnofor|>ajmetit ma suit for sale It was, therefore, 
held that if tho mortgagor f aIIc<I to paj on or before tho day fixed, the Court has no power 
to extend tho time for pxj ment and tkat it was bound to pass a final decree for sale (I) 

At the same time it was held that e^enif time was not extended tho mortgagor was entitl 
ed under O 21, r GO, to stop the sale bj ]>ayinent of the amount duo and costa (m), 
and further, if the property was sold, to have the sale set aside on making the deposit as 
provided bj O 21, r 80 (n) In tho eases cited above the Court held that tho provisions 
of the Code relating to execution of decrees applied to sales under mortgage decrees 
There were, however, cases in which U was held that the sections of the Code relating to 
execution did not apply to sales under mortgage decrees (o) But the latter new is no 
longer tenable, and it nas to negative that ^lew that the sections of the Transfer of pro 
perty Act relating to decrees in mortgage suits were transferred to the Code As to 0 SI, 
r 83 it 13 expressly pronded that nothing contained therein applies to a sale m execution 
of a mortgage decree (p) See notes to r fi below, ‘ Mortgagor s rights before confirma 
tion of sale." 


Form Of decreo — As to the form of a preliminary decree for sale, see Appendix D, 
Form ^0 G [old Form No 41 On referring lo tho form it will be observed that it does 
not contain any declaration of personal liability of the defendant for principal, interest 
or costs Such a declaration m fact ought not to be included in the decree for sale. 
If the sale proceeds are not suflicient to pay the amount due to the mortgagee, the 
mortgagee may apply for a personal decree against the mortgagor under r 6 below (7]. 
See Appendix D, Form No 8 [old Form No 11] 

Subsequent lucumbraucers — For the contents of a decree for salo in a suit by 
the first mortgagee (r), see Appendix D, Form No 9 [old Form No 7] For the contents 
of a decree for sale in a suit by a second mortgagee, see Appendix D, Form No 10 
[old Form No 8] 


Rights of second mortgagee Id a salt for sale by first mortgagee— J/ 

mortgages his property first to A, and then to /f A sues J/ for a sale of the mortgaged 
pcopertj makxog B a partj deUariaixt la such, a amt the only eight ot B, tha wcovd 
mortgagee, is to rcilecm A's mortgage or to receive his mortgage money out of the 
surplus sale proceeds after axtisfaction of A a mortgage lie is entitled to treat the 
suit brought bj A, the fust mortgagee, as one for his benefit It follows, therefore, 
that B cannot ask for a sale of the property if A a claim is satisfied by J/ before sale. 
Abo if a decree for sale is passed id 4 a suit, Bcannot ask fora decree for sale of another 


(l) Tanirnm T Gojanan (igoo) ft Horn 900 

(m) Warj/M /t/ij V Kjnv»Ar»r(l«g«)20An 954 

mja /law i CA«"» Zal (ISaTJ l» AIL 
.05 UibijtiHV Sa^A>(l(Klt)9tCkl 009 
Adipunitan ^ (.ojMlaanmi (tWS) 91 


I A fiffJ /)aa(aj*iri (1999) SS 
Jfa/hlofjvn/tdu 1 XlXfawtirtl 
lisa /4t AruSnajii 9/a«a4r« 


(a) S^/’^malAo Chandra v Khrtra (1902) 29 


[ C 816 (21) A L 


^omandur (1907) 90 
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O. 34* prt7perty of M meludccl m hig morfga^ In either case, B must bnng a oeparale suit 
IT, 4» 5 0*^ h's mortgage {*) 

Award And consent decree —An arbitrator ts not bound bj this rule A decree in 
terms of on award may order the sale o! the property mortgaged although no preliminary 
decree under this rule or hnai decree under rule 5 has boen passed (i) So also if the decree 
IS a consent decree (u) In Aa«Ai Chandra v Prvjanatk («) 'Mooberjee, J , directed that 
before execution an order absolute ehonld be obtained under 0 34 r 5 hut the consent 
decree in that ca was in the form of a prefiminary decree 

Sub rule (3) Power to decree sale in a foreclosare suit — Under the Tnn«fer 
of Property Amending Act, 1929, foreclosure is allowed in the case only of Anomalous 
mortgage where there is an expressatipulationin that behalf and in the ease of it mortgage 
by conditional sale The remedy by way of foreclosure is no longer open m the case of 
an English mortgage. The words in the case of an anomalous mortgage have accord 
ingly been added after the words in a suit for foreclosure in new sub rule (3) which 
corresponds to old r 4(2) In thecaseofamortgage by conditional sale the only remedy 
open to the mortgagee is foreclosure and there is no scope for an alternative decree for 
sale 

Appeal !rom order refosln^ to extend time— An appeal hes Bom an order 
refusing to extend the time for payment under O 43, r (1) (o) The provision for 
extension of time tontauiod in sub rule (2) of ibis rile is neii' and so is the provision 
for an appeal from an order refusing to extend the time under sub rule (3) See 0 43, 
r (l)(o) and notes, clause (o) 

5, [New Act 4 of 1882,5.89.] (1) "WherG, on or beforo 
the day fixed or at any time before tbo 
deucs la suit lor confirmation of a sale made in pursuance of 
a final decree passed under sub rule (3) 
of this rule, tbc defendant makes payment into Court of all 
amounts due from him xmder sub rule (1) of rule 4, the Court 
shall, on application made by the defendant in tins behalf, 
pass a final decree or, if sucli decree has been passed, an order — 

(a) ordering the plamtiff to deliver up the documents 
referred to m the preliminary decree, 

and, if necessary, — 

(b) ordonng lura to transfer the mortgaged property 
as directed zn the said decree, 


and, also, if necessary, — 

(c) ordering him to put the defendant m possession 
of the property 


4 .. 

j/Vf. "« 1.1m' cr’noie) K 

00 49 1 e sc 
Id V JA«f"ak (lOtO S I**l 

2.1 KOI C 5*« t,4)A i .W 
(») Jlrnundra Cat ^ fak rcho d lt*SS> CO Crt 
OJI 711 C 9 9 I •’V1 X I a C ffSiiii 
CAoiU d V N (r<iMfi (IV.S) S Ikt &3« 


721 I 1019 (2S) A I !«* 5fnlV*jA 
y llaiinathtlV .) 41 All e0< 7S ‘ t 
4S5 ( " ) A A 3*13 Art"'* 

V Ja/ix an Ifol 4J AU -fr 

JOO 1 t 5i ( 271 A A J07 t ^ 

f ayjaiin^ v Maharaja ^ f l‘ inrthinr 
S aa/i (I9S7I e lit 3H<! JOS ! * 

(V) (7V*d^S ( \n' N 5 f) 33 I f <21 < "** 
A C CIS 
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(2) Wicrc tlio mortgaged property or part thereof has O 
liccu sold m pursuance of a decree passed under sub rule (3) 
of this rule, the Court shall not pass an order under sub-rule (1) 
of this rule, unless the defendant, in addition to the amount 
mentioned in sub rule (1), deposits in Court for payment to the 
purchaser a sum equal to five per cent of the amount of the 
purchase money paid into Court by the purchaser 

"Wniero such deposit has been made, the purchaser shall 
be entitled to an order for repayment of the amount of the 
purchase money paid into Court by him, together with a sum 
equal to five per cent thereof 

(3) IMiere pajunent in accordance with sub rule (1) 
lias not been made, the Court shall, on application made by 
the plaintiff in this behalf, pass a final decree directing that the 
mortgaged property or a sufficient part thereof be "old, and 
that the proceeds of the sale be dealt with m the manner 
proMded m sub rule (1) of rule 4 

Tbe old role — The above rulo vaa subatituled for old r 5 by the Transfer 
of Property (Amendment) Supplementary Act, 1929 nhicb came into operation on the 
ist April 1930 The old rule was as follows — 

fi (1) Uliero on or before tbe day fixed the defendant pays into Court the amount 
declared due as afore^id together mth eucb subsequent costs as are mentioned in 
rule 10 the Court shall pa«s a decree — 

(a) ordering the pUintiS to deliver up the documents which under the terms of 
the preliminary decree he is bound to deliver up 

And if 80 required — 

(b) ordering him to re transfer the mortgaged property as directed in the said 
decree 

and also if necessary,— 

(e) ordering him to put the defendant in possession of the property 

(2) UTiero such payment is not eo made the Court shall on application made in 
that behalf by theplamtifi pass a decree that the mortgaged property or a sufficient part 
thereof be sold and that the proceeds of the aale be dealt with as is mentioned in rule 4 

Transfer of Property Act 1882, S 89— Tim rule corresponds with sec 89 of the 
Transfer of Property Act except in the following particulars — 

1 The provision contained in sub r (1) lor the passing o! a decree m the case 

where payment is made in accordance with the terms of the prelimi 
nary decree is new 

2 Bj sub rule (2) it is provided that the application which follows a preliminary 

decree for sale isnot for an order for sale as it was m see 89 of the Transfer 
of Property Act but for a decree for sale See notes below Final decree 
for sale Limitation 

3 The words to the plaintiff or which occurred in sec 89 after the word 

pa\ s (see 1 2 of this role) have been omitted notes below Pay 
ment into Court 

-I The words and thereupon the defendant s right to redeem and the security 
shall both bo estmgui bed which occurred at the end of sec 89, ^\e been 
omitted See notes to r I above. Consequences of non joinder 
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0.34, property of jV included in hiB mortgage In cither rase, B must bring a separate suit 
XT. 4, 5 li's mortgage (a) 

Award and consent decree. — Anarbitmtor unot bound by this rule Adecreeia 
terms of an award may order the sale of the property mortgaged although no preliminary 
decree under this rule or final decree under rule 6 has been passed (1) So also if tie decree 
11 a consent decree (u) In Kashi Chandra v. Pnyiinnth (i>) Mooberjeo, J , directed that 
before exe ution an order absolute should be obtained under 0 34, r 5, but the consent 
decree in that case was in the form of a preliminary decree 

Sub rule (3) ; Power to decree sale In a foreclosure suit. — ^Under the Transfer 
of Property Amending Act, 1929, foreclosure is allowed in the case only of anomalous 
mortgage where there is an egress stipulation m that belialf and jn the case of a: mortgage 
by conditional sale The remedy by way of foreclosure is no longer open in the case of 
an English mortgage The words “in the ca«e of an anomalous mortgage “ have accord- 
ingly been added after the words “in a suit for foreclosure ” in new sub rule (3) which 
corresponds to old r 4 (2) In the case of a mortgage by conditional sale, the only remedy 
open to the mortgagee is foreclosure, and there is no scope for an alternative decree for 
sale 

Appeal from order refusing to extend lime.— An appeal hes from an order 
refusing to extend the time for payment under O 43, r (1) (o) Tlie provision for 
extension of time contained in sub rule (2) of this rule is new and so is the prevision 
for an appeal from an order rofuimg to extend the timo under sub rule (2) See 0 43. 
r. (1) (o), and notes, “ cUuso (o) ” 

5. [iVeiP, Act 4 Of 1882, s. 89.] (1) Wliere, on or before 
the day fixed or at any time before the 
^^Pinrt decree in suit for confirmation of E Sale made in pursuance of 
a final decree passed under sub-rule (3) 
of this rule, the defendant makes payment into Court of all 
amoimts due from him under sub-rule (1) of rule 4, the Court 
shall, on application made by the defendant in tliis behalf, 
pass a final decree or, it such decree has been passed, an order — 

(a) ordering the plaintiff to deliver up the documents 
referred to in the preliminary decree, 

and, if necessary, — 

(b) ordering him to transfer the mortgaged property 
as directed in tlic said decree, 


and, also, if necessary, — 

(c) ordering him to put the defendant in possession 
of the property. 


(,) Satat thandra \ .IsA/ipxl (lOlO) 37 0>] 
flU7, H I C 1J42, VaJun 

Iftmtu A/iAAa Cc 42 XUd 

DO. 49 1 0 30 

(I) .Vnrvnira .lofA v J/iamat flSIt) 3 r«t 
22l.t*Oj r (2»)A I' 

(Hi /IrwnJrn ▼ >Hl;trcA9fHf II0S3) M C»1 
OSO. 74 I C t>29 ( 231 A l' 026, Mum 
C^ anJm V Ailrril.i't (l»^) S I at 029, 


[• 181. 


V jaAmiyirti Mai liu-'l 

tool C 6U ( S7> A A 107 f 

Omyanani v 1/nAurn)i 1" 
.SimA (1937) « l*at SIS 1 



FINAL DECREE IK SUIT I OR SALE. 


1001 


(2) Wlicre the mortgaged property or part thereof has 0 
1)0011 sold in pursuance of a decree passed under sub-rule (3) 
of this rule, the Court shall not pass an order under sub-rule (!) 
of this rule, unless the defendant, in addition to the amount 
mentioned in sub-rule (1), deposits in Court for payment to the 
purchaser a sum equal to five per cent of the amount of the 
purchase-money paid into Court by the purchaser 

"NMiere such deposit has been made, the purchaser shall 
be entitled to an order for repayment of the amount of the 
purchase-money paid into Court by him, together with a sum 
equal to five per cent thereof 

(3) ^^^lc^e pa 3 Tncnt in accordance nith sub-rule (1) 
has not been made, the Court shall, on application made by 
the plamtifT m this behalf, pass a final decree directing that the 
mortgaged property or a sufiicicnt part thereof be sold, and 
that the proceeds of the sale be dealt with in the manner 
provided m sub-rule (I) of rule 4 

The old rule— The ebore rule was subsUluted for old r 5 bj the Transfer 
of Property (Amendment) Supplementary Act I92d, which came into operation on the 
lit Apnl 1930 The old rule was as follows — 

6 (1) Where on or before the day fiwi the defendant pa} s into Court the amount 

declared due as aforesaid together with such subsequent coats as are mentioned in 
rule 10 the Court shall past a decree — 

(a) ordering the plaintiff to deliver up tho documents which under the terms of 
the preliminary decree be is bound to deliver up 

and, if so required, — 

(b) ordering him to re transfer the mortgaged property as directed in the said 
decree, 

and also, if necessir},— 

(c) ordering him to put the defendant in possession of the property 

(2) Uhero Buch payment i» not so made the Court shall, on application made in 
that behalf by thopIaintiS pass a decree that the mortgaged property or a sufficient part 
thereof be sold, and tliat the proceeds of the sale be dealt with as is mentioned in rtilo 4 

Transfer of Property Act 1882, S 89 —This rule corresponds with sec 89 of the 
Transfer of Property Act except in tho following particulars — 

1 The pros ision contained in sub r (I) for the passing of a decree in the case 

where pa}inent is made in accordance with the terms of the prebmi. 
narj decree is new 

2 By sub rule (2) it is provided that the application which follows a preliminary 

decree for sale is not for an order for sale as it was m sec 89 of the Transfer 
< f I’ropertj Act but for a decree for sale See notes below Final decree 
for sale Limitation 

3 The words to the plaintiff or which occurred in sec 89 after tho word 

pavs (seel 2 of this role) have been omitted See notes below l*a} 
ment into Court 

-J The words and thereupon the defendant b right to redeem and the security 
shall both be estingui bed which occurred at the end of sec £9,havebcen 
omitted See notes to r 1 above. Consequences of non joinder 
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0. 34, r. 5 The old rule and the new role — 

(1) Tho words “orat any time before the confiriwation of a aale made in pursuance 

of a final decree passed under sub rule (3) of this rule ’ m sub rule (1) are 
now 

(2) If the mortgagor pays the amount due into Court he has to apply for a final 

decree for a ro tianafer of the mortgaged property to him, and if a final 
decree has already been passed and the amount is deposited before confitma 
tion of sale, for an order for a ro transfer 

(3) Sub rule (2) is new There was no such provision m the old rule 

1 41 Sub rule (3) makce »t cleat that if the mortgagor fails to pav the amount into 
Court the mortgagee has to apply for a final decree for sale 

consent decree providing for payment in Instalments — IHiere masuitfor 

sale on a mortgage tlie con'»ent decree provides for payment of the mortgage money m 
instalments, and does not provide for ftayment on a fixed date withm six montlis from 
the date of declaritig the amount doe as provided by r 4, r 4 has no applicatioiii and 
consequently it is not necessary for the mortgagee to apply for a final decree m terms of 
the present rule (u) 

Ko power to go behind preliminary decree— Onanapphoatjon of ti© mortgage 
fora final decree the Courtbasnoponcr to go behind theprehminary decree Its powers 
are limited to those mentioned in this rule (x) 

Jrelimlnary decree tinder appeal — in Oajodfiar^ Ai«h«a(y) Banerji j , said 

‘ It seems to me that this rule, » < the rule regulating apphcatioas for final decrees 
IQ mortgage actions— contemplates the passing of only one final decree in a suit for 
sale upon a mortgage The essential condition to the meloog of a final decree is the 
existence of a prebminary decree which has become coneluine between the parties 
IVhcn an appeal has been preferred, it is the decree of the Appellate Court which la the 
final decree in the cause * Tins statement of the Jaw was approved by the Judicial 
Committee in Jomd //uskiu v Oendan Sinyh (s) But these cases turned upsn a point 
of limitation and the preliminary decree having been superseded by the decree of tl e 
Appellate Court, limitation for an application for a final decree ran from the date of the 
appejjate decree There could be only one final decree because the preliminary decree 
which had been superseded could not be made final It does not follow that during 
the pendency of the appeal the p-vltminary decree is a nullity (a) The effect of tho 
app-al from the preliminary decree w to imperil the final decree passed w hde the appeal 
was p-’nding (li) for if the preliminary decree were reversed on appeol, the final decree 
would fall with it The Court which passed tlw preliminary decree has power to pa** 
a final decree but should under rule 4 (2) extend tune until the disposal of the appeal (All 

Mortgagor’s rights before confirmation of sale— in sub rule (i) the words 


ilaUn'e Transfer of IVoiwIy Act not# ‘By decree of a Court at p A Bench of the 

Calcuttalligh Court so mtcrjwetcd the rule m the undernOted ease (c) But in aiiothir 


(it) Allan llaann \ Jalan7 n Vol {inTt *9 


U) 

(V) 

(0 


(0) 


Cal r arln<a \ patii Tai AH £33 

( 31) A A S-M) i I> , ovrrrullaa Aafaian 
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case (if) another Bench of the eame lligfc Court heU that the amended mio was not O. 
retrospective end that a decree for sale has the effect of cTtinguishmR the equity of 
redemption. They cnahlo the mortgagor to pay the amount duo into Court crcri after 
sale proMded the mIo is not confirmed under O. 21, r. 92 Tlio mortgagor may cicrciso 
this right even if no order has been mad* extending the time for pajment. Where the 
deposit of the amount due is made after the projterty has been sold, the mortgagor must 
also dei>osit for pajment to the purcba«er a eum equivalent to fiio per cent of the 
purcliasc money as pro\ idcd by aub ml© (2) If ho does so the sale becomes ineffective 
and the purchaser is entitled to rcpajiuent of the purcliaso money paid by him into 
Court together with the deposit of five per cent. On tho mortgagor depositing the 
amount due and tho five per cent ho is entitled to on order under sub rule (1) ordering 
the mortgagee to deliver up the title deeds and to re transfer the mortgaged property 
to him. See notes to r. 4 above. ** Power to extend time in suit for sale.” 

Payment Into Conrt — Under sec. 8® of the Transfer of Property Act, the defendant 
was at liberty to pay the amount to the plaintiff or into Court Under tho present rule 
[sub r (1)] the paj ment has to bo made into Court. If the money is not paid into Court, 
the Court must pass a final decree for eale [sub rule (3)] It has been held in some cases 
that i! money payable ‘under the preliminary decree is ivaid out of Court but th© pay. 
ment is not certified as requacd by 0 2l. r. 2, the Court should not taLo any notice of 
the paj ment and no credit should be given to the morlgagor m respect thereof (e) On 
the other hand, it has been held that an application for a final decree is not an appbcation 

I 


the mortgagor after the date of the preUiDinatj decree If tho decree is a consent decree 
or one which is not passed under rr 4 and &, there is no obligation to paj into Court and 
the Court can inquire into the payment or adjustment wjicthcr certified or not (ft) 
Dismissal Of nottgagee's appUcattoo for final decree for default.— hero 
an application is made by the mortgagee for s final decree, it should not bo dismissed for 
his subsequent absence If it is dismissed the order of dismissal must be set aside and a 
final decree must bo passed (<)• Dismissal for default of an application for a final decree 
does not involve dismissal of tho suit, and a fresh application may be filed within the 
period of limitation (j) According to the decision of the Pnvy Council in Locftmi Karam 
V Bahntilund (jl), a suit cannot be dismissed after the preliminary decree has been 
passed, and therefore in a case where a njorCgagcc did not apply for a final decree for sale 
until after the period of limitation had expired, the Chief Court of Oudh allowed the 
application under sec l5l (j2). 

Sufficient pnrt tliereof.--lt is not necessary to aell all the properties mortgaged 
at once Ordinarily tho light of selling in a particular order rests with tl e decree holder 
but in V lew of equities ansing in favour of various parties the Court maj direct the order 
in which thej should be sold (i) 


Effetb tOWfitlge dwreft —By a sulo ptoperty in execution 

of a decree for tho paj ment of money, the Interest of the judgmcnt.debtor alone pasties 


.Ilia Lknlun v VunaAan (1932) »9 lal 

^U«4^14*1C I’S (3J)A< 39 


(») J'aas V rSoloo ||©>n) s I«t 
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It) 5fira>niilK V Srirnmulii ( 1932) 56 M»d 310, 
140 It 324 ( 33) A M 55 
(It) (1924) 51 I A 321, 4 III 61 SI I C 747, 
(24) A It 19' 

02) ptiiait Lal v homal (1933) S Lock 496 
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0. 34, to the purchaser (I) By a sale of mortgaged property in execution of a mortgage decree, 
rr. 5, 6 interest both of the mortgi^or and mortgagee passes to the purchaser {m) See 

notes to r 1 above under the head “ Consequences of non joinder ” 

Injanctlon restraining mortgagor from receiving income of mortgaged 

property — It haa been held m Allahabad that it is not competent to the Court after 
a final decree for sale haa been pissed to restrain the mortgagor by an injunction from 
receiving the income of the mortgaged property even if there be a good ground for it 
The reason given la tliat all that the decree holder is entitled to is to have the property 
sold, and nothing more (n) 

Limitation, for application for final decree —See note to r 3 above under the 
same head 

Limitation for application for execution of final decree —See note to r 3 
above under the same head 

Appeal — Under the present Code, a party aggneved by a preliminary decree passed 
under r 4 of this Order may appeal from it , if he does not appeal from it, he is precluded 
from disputmg its correctness m an appeal which may be preferred from the final decree 
passed under this rule [s 97] “Even under the old Code the correctness of the decree 
under sec 88 of iho Transfer of Property Act [now 0 3-1, r 4] could not le questioned 
m an application for an order absolute under sec 89 [now 0 34, r 5] or jn an appeal, 
from an order absolute made on such an application *' {o) 

An adjudication dismissing an application under this rule for a final decree for sale 
la not an order Under sec 47, but a decree and is appealable as such under sec OC {p) 
and la therefore not open to revision (?) 

Dekkan Agrlcalturlsts Relief Act 17 of 1679—^8 to the appheaUhtj of this rule 
to casei under the DeLkan Agriculturists Relief Act, see the undermentioned cases (r) 

Court fees Act —An appeal from a final decree for sale under this rule requires 
an ad valorem court lee and cannot he stamped as an appeal from an order (s) 

Costs not recoverable from mortgagor personally —In a morfgnpe 

decreefot sale. Costs are part of the amount due upon the mortgage and ate recoverable 
from the mortgaged property, and not jtersonally from the mortgagor unless the decree 
Itself 80 directsfO 


6, [New. Act -1 of 1882, s. 90.] ‘Whore tho net proceeds 
of any sale field mider the last preceding 
Rfcovtt) of iiaiaiKv du Tule are found insufficient to pay the 

on^ mortgage fn ,uit tor plaintiff, the CoUlt, Oil 

application hy him may, if the balance is 
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Icg.illy recoverable from tlic defendant otlicruise than out 0.3 
of the property sold, pass a decree for such balance 

The old rule — Tho abo\o rule was anbstitutotl for old r 0 by Transfer of 
Propen\ (Amendment) Suj>|ilcmcntiry Act, winch cimc mto operation on the 

IstApnl 1930 Tlio old rule was as follows — 

6 ^\ here the net proceeds of anj such asle aro found to bo insuflicient to pay the 

amount due to tho plaintiff if tho balance is legally rotorwablo from the defendant other 
wise than out of the property sol 1, the Court niaj pass a decree for such amount 

The old rule and the new rule — wonU ‘ any sale held under the List preced 
mg rule m the new rule haie be“n aubstitoted for tho words ‘any such sale ’ It 
IS thus made clear lliat this rule applies to a sale hel I in ose^ution of a decree passed under 
rule 5 while rule 8 A applies to a aale held in execution of a decree passed under rule 8 

Personal Decree for halanceagalnst mortgagor —Mheroafter the saio of the 
mortgaged propertj, there is still a balineo duo to tho mortgagee and that amount H 
legally recoverable from the mortgagor, the mortgagee may apply for and obtain ft decree 
under this rule against the mortgagor personally which he may execute against the 
) erson of the mortgagor or b} attachment and sale of his other properties (u) A decree 
under this rule is a decree to be passed m the original suit and not in a fresh suit (e) 

The object oi the rule js to obiiate the necessity of a fresh suit to recover tho balance (tc) 

Such ft suit, in fact, could not be brought except where tho mortgagee had reserved his 
right to do 80 with the leave of the Court under 0 2 r 2 {*) A personal decree under 
this rule for the balance should not bo passed until after tho mortgaged property had been 
sold and the proceeds found insufficient to paj the mortgage money in other words the 
Court should not while passing a decree for sale under r 5 pass a personal decree for 
the balance and a personal decree can onlv be passe<l when the sale proceeds are found 
to be insufficient to satisfy the mortgagee s claim (^) In a recent case the Judicial 
Committee held that a de ree for sale under sec 88 of tho Transfer of Property Act 1882 
can validly provide that if the proceeds of sale are not sufficient to pay the mortgage 
debt, the mortgagor should pa> the balance personally though the personal decree could 
not be executed until after the property was sold and the nett sale proceeds were found to 
be insufficient to satisfy the debt (a) The form of the decree to be passed under 
rule [AppendixD, ForniNo 11] makes it clear that a personal decree cannot be passed 
until after the sale is held and the balance ascertained If it is passed before sale and the 
mortgagor does not object he !•< estopped from doing bo at a later stage (o) M hen the 
decree only gives the mortgagee a remedj against the mortgaged property the personal 
remedy having become time barreil the mortgagee can only recover against the 
mortgaged property (6) See App A horm No 4 j and App D term No 4 

A personal decree cannot be passed under this rule unless all the properties directed 
to be sold under rr 4 and 5 have been sold This is because the remedy of the mortgagee 
in the first instance is against the properties mortgaged and such properties should in 
the first instance be exhausted before a personal liability can be imposed upon tbe 
mortgagor But this does not mean that if a portion of the properties is destrojed or 
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O. 34, r. g has ceased to be available for aale through no fault of the mortgagee, there cin be no 
decree for personal liability against the mortgagor (c) It has sjtnjlaply been held that 
the omission to include m the plaint a portion of the mortgaged property does not 
debar the mortgagee from obtaimi^ a personal decree under this rule provided the 
omi«sion was not intended to prejndice, and has not prejudiced the mortgagor (d) In » 
case of a mortgage by the father of a joint Hindu family, not being one for necessity, 
the High Court of Madrw held that the mortgagee was entitled to a conditional decree 
under this rule against the father personally, and against the joint family property of 
himself and his undivided sons, for the recoveiy of the balance in case the sale proceeds 
of the father’s share of the mortgaged property were insufficient (e) AMiere a sale in 
execution of a decree on a mortgage by a Hii^u lady was set aside at the instance of 
her grandson who was the real owner, the Allahabad High Court p losed a personal 
decree against her under this rule saying that the mortgagee having been compelled to 
refund the purchase money to the jiurthasec the net proceeds of the sale were ml aud 
therefore insufficient to pay the amount due (/) The absence of any reservation m the 
preliminary decree of liberty to the deciee holder to apply for a pergonal decree does not 
disable him from doing so later (g) 


Where net proceeds of any such sale held under r 5 are found Insufficient — 
A personal decree under this rule can onlr follow /he mortgaqp decree under tchich the sah 
ts MJ Therefore, if a sale has taken place under a decree on a prior mortgage, that 
would not entitle a subsequent mortgagee, who has also obl&med a decree ior sale, to 
apply for and obtain a decree under this rule The reason is that the sale Ttas not hrM 
under ^ts decree (A) Similarly, where a person holding two mortgages ever the saire 
property brings two suits on those mortgages and obtains two decrees, and the 
mortgaged property is sold under one of those decrees, the foot that the sale proceeds, 
after discharging that decree, are not sufficient to pay the amount due under the other 
decree, Mould not entitle him to apply for and obtain a personal decree under this rule for 
the balance due under the other decree The reason is that the property was sold, pot 
under that decree, but under the first decree (t) 

“Amount due" — A personal decree under this rule can only be passed where the 
pet proceeds of the sale are Insufficient to jiay the nwounf due to the mortgagee. The 
expression “amount due” includes costs (j) [see r i (1)] It also includes, when 
a puisne mortgagee is pUmtifi, the amount paid by him in Satisfaction of prior 
mortgages (A) 


Personal obligation to pay a question of construction — In India a mortgage 

does not necessarily import a personal obligation to repay Prwna facie this obligation 
i« present in simple mortgages, and of course, in English mortgages Primi facie it is 
rujt present in mortgages by conditional sale, and in usufructuary rnortgagei In each 
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ca«c tlie question is one of constmcfion of the mortgage instruincnf, and tho personal 0. « 
lusbiht^ to repay maj become barrel beforo lh« right of rceoiirso to tho mortgaged 
property is barred (f) 

“Legally recoverable’ — No deereo can bo pa»«rc<l for tho balance under this 
rule unless the Uilanco is feyo/f j reroreroWc Tlio balance is not legally recoverablo 
if tho right to recoaer the mortgage debt from the mortgagor personally is bnrrctl by 
limitation at the date of the suit for sale It would bo barretl m tho case of an unregis 
tered instrument after the cspiralion of threoyrars from tho da to on which it is repayable 
and m tho ea<c of a registered instrument after the expiration of six years from that 
date (in) unless tho right is kept alico by acknowledgment as provided by s 19 of tho 
Limitation Act, 1908, or by payment of interest or part payment of principal as provided 
by 8. 20 of that Act If the right to recover the mortgage debt from tho mortgagor 
iwrsonally is not barred at the date of the suit for sale, tho mortgagee is entitled if there 
IS a deficiency , to a personal decree for tho balance, though the application under thu rule 
may be made after the expiry of the period of limitation for a suit fora personal decree (n) 

The mortgagee, hovvever, is not entitled to wait indefinitely for a personal decree after 
the deficiency has Leon ascertained He must apply for a personal decree within three 
years from tho date when the deficiency is ascertained as prondetl by Art 181 of tho 
I imitation Act , othervvL«e the application Will bo time barred (o) Time begins to run 
from the date of the order under 0 21, r 02, confirming the sale (p), and this is so even 
if the decree holder’s costs have not been taxed (q) 

“Legally recoverable from tbe defendant otherwise than out of the Fro 

perty sold’ — These words mean, by vray of lUustratioo, that the balance must la 
a balance which tho mortt.agee is not precluded by the terms of the mortgage from 
roalizmg otherwise tlian out of the property sold (r) 

Personal liability not entorcible against purchaser from mortgagor— The 
transferee of the c luity of redemption in mortgaged property who has agreed with tho 
tnorigaqor to pay to tho mortgagee the amount due to him is not a person ftom whom 
‘ the balance is legally recoverablo withm the meaning of this rule, there being no 
contract between him and the mortgagee Ifenco no personal decree can be passed 
against the transferee under this rule at the instance of the mortgagee {a) Nor can, 
Xicrsonal decree be made against & puisne mortgagee (() 

Personal liability enforcible against sorely —The personal liability of tho 
surety for tho mortgagor may be enforced by a decree under this rule (u) 
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0.34, Costs SSalDSt puisne mortg&gee —A prior mortgagee 13 not entitled to a decree 

XT. 6, 7 ’^der this rule agimat a puisne mortgagee for the amount of Ins costs The present 

rule does not npplj to such a ease(t) 

Personal decree against non mortgagor lor costs— A decree i&i eale v.7.% 

passed against a mortgagor and his sorts, who though they bad not joined m the mortcage 
were bound by it On the sale proceeds proving msufScicnt the Court made a personal 
decree for costs against the sons (tt) TheCourt distmguiahed two Allahabad cases (al) 
in which it was held that a personal decree could not be passed under s 90 of the Transfer 
of Property Act against a puisne mortgagee on the ground that the rule is eider, tte 
words ‘ the amount due to the plaintiff ' being substituted for the words ' the amount 
for the time boing due on tbo mortgage’ 

Limitation — See notes aboae, “Legally rocoicrable ’’ 

Consent decree — A consent decree or a decree on an award nuiy provide for 
personal recoa cry from the mortgagor b 5 execution of the decree if the sale proceeds are 
jnsufBciont, and in that case no further decree under this rule is necessary (*) But the 
fact that the consent decree is silent as to the personal remedy is no good reason for 
supposing that the decree holder haa giicn up his right to recoier the money from the 
judgment debtor if the security 13 insufficient O 34 r 0 , is a provision giving direction 
to the Court ns to the tlm© and manner m which the personal decree js to bo ^nen 
The strict form of order may be departed from m a con«ent decree If the consent decree 
does not deprive the mortgagee of the benefit of the personal covenant, it is open to the 
High Court on a motion m a consent decree to gi\e a I’ersonal judgment against the 
mortgagor (y). 

Appeal *~An appeal from a decree under this rule lies to the Pistnet Judge end 
not to the High Court notwithstanding that the decree be for a sum exceeding Rs 5 000 
if the original mortgage 8Uit was valued at less than R« ^,000 (») f!ee notes to eec 98 
” Forum of appea! “ 

7, [A'eio. Act IV ol 1882, s. 92.] (1] In a Buit for 
Priirmimry In redemption, if tile plaintiff succeeds, tli® 

reticoiption suit Court sUall pRSs a preliminary decree — 

(a) ordering that an account be taken of what ''as 
due to the defendant at the date of such decree for— 


(i) principal and interest on the mortgage, 

{\\) the costs of suit, if any, awarded to him, and 

cuned by him up to that date, m respect of 
his mortgagC'Security, togetlmr witli interost 
tiicreon ; or 


(b) declaring the amount so duo at that date ; and 
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(c) directing — 0 

(i) that, if the plaintiff pays into Court the amount so 

found or declared due on or before such date as the 
Court may fix si\ months from the date on 

^\hlch the Court confirms and countersigns the 
account taken under clause (a), or from the date 
on \^hich such amount is declared in Court under 
clause (b), as the case ma)' be, and thereafter paj-s 
such amount as may be adjudged duo in respect of 
subsequent costs, charges and cKpenses as provided 
in rule 10, together with subsequent interest on 
such sums respectuely as provided in rule 11, the 
defendant shall dch\er up to the plaintiff, or to 
such person as tlic plaintiff appoints, all documents 
in his possession or power relating to the mortgaged 
property, and shall, if so required, ro*transfor the 
property to the plaintiff at Ins cost free from the 
mortgage and from all incumbrances created by the 
defendant or any person claiming under him, or, 
vhcro the defendant claims b\ dcruod title, by 
those under uhoin he claims and shall also, if neces- 
sary put the phmtiff m possession of the property , 
and 

(ii) that, if payment of the amount found or declared 
due under or by the preliminary decree is not made 
on or before the date so fixed, or the plaintiff fails 
to pay within such time as the Court may fix, tlic 
amount adjudged due m respect of subsequent 
costs, charges expenses and interest, the defendant 
shall be entitled to apply for a final decree — 

(a) m the case of a mortgage otlier than a usufruc- 
tuary mortgage, a mortgage by conditional 
sale, or an anomalous mortgage the terms of 
vhich proxule for foreclosure only and not for 
sale, that the mortgaged property be sold or 

(b) in the case of a mortgage by conditional sale 
or such an anomalous mortgige as afor«-^^ld, 
that the plaintiff be debarred from all riglit to 
redeem the propertj 
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7 (2) The Court may, on good cause shown and upon 

terms to be fixed by the Court, from time to time, at any 
time before the passing of a final decree for foreclosure or sale, 
as the case may be, extend the tune fixed for the payment of 
the amount found or declared due under sub-rule (1) or of the 
amount adjudged due in respect of subsequent costs, charges, 
expenses and mterest 

The old rule — -The aboTO role was bnbstitutod for old r 7 by the Transfer of 
Property (Amendment) Supplementary Act, 1929, which, came into operation on the 
1st April 1930 The old rule was as follows — 

7 In a suit for redemption, if the plaintiff eucceeds, the Court shall pass a decree — 

(a) ordering that an account be taken of what will be dae to the defendant for 
principal and interest on the mortgage, and for his costs of the suit (if any) 
awarded to him on the day next hereinafter referred to, or 

(b) declaring the amount so due at the date of such decree, 
and directing — 

(c) that, if the plaintiff pays into Court the amount so due on a day within six 
months from the date of declaring m Court the amount so due, to be fixed by 
the Court, the defendant shall deliver up to the plaintiff, or to such person as he 
appoints, all documents in his possession or power relating to the mortgaged 
property, and shall if ao required, retransfer the property to the plaintiff free 
from the mortgage and from all incumbrances created by the defendant or any 
person claiming under him, or, where the defendant claims by derived title, 
by those under whom he claims, and aball, if necessary put the plaintiff in 
possession of the property, but 

(d) that, if such payment is not made on or before the day to be fixed by the Court, 
the plaintiff shall (unless the mortgage is simple or usufructuary) be debarred 
from all right to redeem or (unless the mortgage is by conditional sale) that 
the mortgaged property be sold 

The Old rule and the new role — 

1 The general changes in this rule are on the lines of those in new rules 2 and 4 
above See note to r 2 and to r 4, “ The old role and the new rule ” 

2 In sub rule (1) (c) (ii) the cases in which a decree for sale and the cases in ufiich 
a decree for foreclosure can be passed base been specifically mentioned See Transfer 
of Property Act, sec 07 

3 Sub rule (2) empowers the Court to extend the time for payment until a final 
decree for foreclosure or sale has been jMssed. 

Preliminary decree for redemption — This rule, excepting subndo (i) (c) (id. 
corresponds with r 2 above which relates to a preliminary docreo for foreclosure Tho 
notes on that rule apply mutatia mutandis to this rule lor tlie form of a preliminary 
decree for redemption, see Apjiendix 1>, form no 5 

■■ Other costs, charges and expenses ■' — See notes to r 2 above under the same 

Lead 

Sabseqnent costs, charges and expenses '’—See r lo below 

"Sabseqaent Interest ’’—Seer il below 
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Power to extend time In suit lor redemption — Tlio proMso to old r 8 was 
in thc«e tcrni* proiidcil that the Court maj. u|>on good cnuso shown and upon such j 
terms {if sn\) as it thinks fit from time to time, postpone the day fiac<l for Jiajmcnt ’ 
I.ndor the I're-'eiit rule the Court has the power to extend the time at ony lime before 
the parsing of o final decree for /orrr/<»vre or eaU It is clear that the new sub nile 7 (2) 
applies in c\ era case where a decree for ncdemption has been passeil, whatever maj bo 
the nature of the morlpge (a) MTien m a partition suit an alienation of ixart of the 
I ropertv was hel I binding for a certain amount onlt and the alienee was ordered to give 
possession on ]uii inent being made of that amount m a certain time, this was held to bo in 
effect a decree for reilemption and subject to the power of enlargement of time (ft) 

But this decision is of doubtful authority It lias been dissented from by the Allahabad 
High Court (ftl), but followed in a later Madras decision (62) *500 notes to r (2) above, 

“ Power to extend time in foreclosure suit’ The application for extension of time 
should be made to the Court of the first instance even if the decree for redemption was 
passed by the appellate Court (c) 

Appettl — appeal lies from an order refusing to extend the time for payment 
under O 43, r 1 (o) 


8. Act 4 of IS82, s. 93.] (1) "Wliere, before a 

final decree debarring the plaintiff from 
all right to redeem tlio mortgaged property 
Las been passed or before tlie confomation 
of a sale bold in pursuance of a final decree passed under sub- 
rule (3) of this rule, the plaintiff makes payment into Court 
of all amounts due from him under sub-rule (1) of rule 7, the 
Court shall, on apphcation made by the plaintiff m this behalf, 
pass a final decree or, if such decree has been passed, an order — 

(a) ordering the defendant to deliver up the documents 
referred to in the preliminary decree, 

and, if necessary — 

(b) ordering him to re-transfer at the cost of the plaintiff 
the mortgaged property as directed in the said 
decree, 

and, also, if necessary, — 


(c) ordering him to put the plaintiff in possession of 
the property. 

(2) ^Hicre the mortgaged property or a part thereof has 
been sold in pursuance of a decree passed under sub rule (3) 
of this rule, the Court shall not pass an order under sub-rule (1) 
of this rule, unless the plaintiff, in addition to the amount 
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O. 34, t. 7 (2) The Court may, on good cause sho\vn and upon 

terms to be fixed by the Court, from time to time, at any 
time before the passing of a final decree for foreclosure or sale, 
as the case may be, extend the time fixed for the payment of 
the amount found or declared due under sub-rule (1) or of the 
amount adjudged due in respect of subsequent costs, charges, 
expenses and interest. 

The old rule — ^Tho above rule substitutetl for old r 7 by the Transfer of 
Froperty {Amendment) Supplementary Act, 1929, which came into operation on the 
let April 1930 The old rulo was as follows — 

7 In a suit for redemption, it the plimtilf succeeds, the Court shall ptss a decree — 

(a) ordering that an account bo taken of uhat will be duo to the defendant for 
principal and interest on the mortgage, and for hia costs of the suit (if any) 
awarded to him on the day next hereinafter referred to, or 

(b) declaring the amount so due at tba date of such decree, 
and directing— 

(c) that, if the plaintiff pays into Court the amount so due on a day wilhm sis 
months from the date of declaring m Court the amount so due, to be fired by 
the Court, the defendant shall deliver up to the pUmtill, or to such person as he 
appoints, all documents in his possession or pouer reUlmg to the mortgaged 
property, and shall, if so Te<]uircd, retransfer the property to the plaintiS free 
from the mortgage and from all incumbrances created by the defendant or any 
person claiming under him, or, where the defendant claims by dented title, 
by those under whom he claims, and shall, if necessary put the plaintiff m 
possession of the property, but 

(d) that, if such payment is not made on or before the day to be fixed by the Court, 
the plaintiff shall (unless the mortgage is simple or usufructuary) be debarreil 
from all right to redeem or (unless the mortgage is by conditional sale) that 
the mortgaged property be sold 

The Old rale and the new role — 

1 The general changes in this ml© are on the bnes of those In now roles 2 and •! 
above See note to r 2 and to r 4, “ The old rule and the new rule ” 

2 In sub rule (1) (c) (n) the cases in which a decree for sale and the cases in witch 
a decree for foreclosure can be passed have been specifically mentioned. See Transfer 
of Property Act, sec 67 

3 Sub rule (2) empowers the Court to extend the time for payment until a final 
decree for foreclosure or sale has been p.issed. 

Preliminary decree lor redemption — ^This rule, excepting sub rule (i) (c) (u) 
corresponds with r 2 above which relates to a preliminary decree for foreclosure The 
notes on that rule apply mutatis mutandis to this rule For the form of a prebnnnary 
decree for redemption, sec Appendix D, form no 5 

“Other costs, charges and expenses"— See notes to r 2 above under the same 

“ Subsequent costs, charges and expenses."— See r lo below 
Subsequent Interest "—See r 11 below 
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Power to extend time In salt for redemption — Tho pm iso to oM r 8 was 

in thc«(< terms " pro\ i(Ic<l that the Conrt upon rnuso bIiouti ami upon such | 

terms (if an\) ns it think* fit from time to tunc postpone the dsj fi\c<i for jinjment 
Under the j'rr«cnt rule the Court bss the i>ouer to extend the time at any hme btfore 
the f^tsiny of a final d<cre€ for fomlosurt or sate It is clear that the new siih nile 7 (2) 
applies in esen case uheiu a decree for redemption has been jwssed, uhateser maj bo 
the nature of the mortpspo (a) \Fhcn in a partition suit an alienation of part of the 
property vas held bindinj; for a certain amount ord\ and the alienee uas ordereil to give 
posses«ion on pas ruent bem^ made of that amount in a certain time, this uas held to be m 
effect a decree for redemption and subject to the poaer of enlargement of timo (6) 

But this decision is of doubtful attthorit3 It has been dissented from b} the Allahabad 
High Court (61), but followed in alater Madras decision (62) Sec notes to r (2) above, 

“ Power to extend time m foreclosure suit” The application for extension of time 
should be made to the Court of the first inslancoevenif tho decree for rcilcmption was 
passed bj tho appellate Court (c) 

Appeal — An xppeal lies from an order refusing to extend the time for pajment 
under O 43, r 1 (o) 


8, Act 4 of 1S82, s. 93.] (1) ^V^le^e, before a 

final decree debarring the plaintiff from 
redeem tlie mortgaged property 
Las been passed or before the confirmation 
of a sale held in pursuance of a final decree passed under sub- 
rule (3) of this rule, the plaintiff makes payment into Court 
of all amounts duo from him under sub-rule (1) of rule 7, tho 
Court shall, on application made by tlio plaintiff m this behalf, 
pass a final decree or, if such decree has been passed, an order — 

(a) ordering the defendant to deliver up the documents 
referred to in the preliminary decree, 

and, if necessary, — 

(b) ordering Iiim to re-transfer at the cost of the plaintiff 
the mortgaged property as directed in tlie said 
decree, 

and, also, if necessary, — 


\t) tiTfiermg Vorn to t\ic pVaintiR in possession ot 
the property. 


{2) AMiere the mortgaged property or a part thereof has 
been sold m pursuance of a decree passed under sub-rule (3) 
of this rule, the Court shall not pass an. order under sub-rulo (1) 
of this rule, unless the plaintiff, in addition to the amount 


(а) .Xjr»(t7V / (19J«» 50 IB 8*2 111 

I I. Sll ( 24) \ ^ 4*l< 

(б) I aravtn \ I'rlH rtJJt iXtiOi 43 
Mill S57, SI J C III 

(61) X (|9J1) 4J jW 55, 5T 

J I UX'O 


(K) Canu<raml \ t oi 
L. 4 SU.* 14S I 
(O Tam DKami v I : 

Il'wiBi 91 iiZt ’ 

><ru«4 r lUn 
S/A. 3>li 630 


-inJirrs (1933) AS Mil 
I 9.* (33) A M tn. 
Oil ^l■yA (IIKIJI 91 Alt 
IlXanuraifi v '•fiiiiraoi 


6*S 31 f< SHI //>< 


■AM Dai (lull) 9^ All 
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O. 34, r. 



8 mentioned in sub-rule (1), deposits in Court for payment to 
the purchaser a sum equal to h\c per cent of the amount of 
the purchase money paid into Court by the purcliaser 

Wlierc such deposit has been made, the purchaser shall 
be entitled to an order for repayment of the amount of the 
purchase money paid into Court by him, together with a sum 
equal to five per cent, thereof. 

(3) A^niere payment m accordance with sub rule (!) 
has not been made, the Court shall, on application made by 
the defendant m this behalf, — 

(a) in the case of a mortg/igo by conditional salo or of 
such an anomalous mortgage as is liereinbcfore 
rcfeiTcd to m rule 7, pass a final decree declaring 
that the plaintiff and all persons claiming under 
Inm are debarred from all right to redeem the 
mortgaged property and, also, if necessary, ordering 
the plaintiff to put the defendant in possession of 
the mortgaged property , or 

(b) m the case of any otlicr mortgage, not being a 
usufructuary mortgage, pass a final decree that the 
mortgaged property or a sufficient part thereof bo 
sold, and the proceeds of the salo (after deduction 
therefrom of the expenses of the sale) be paid into 
Court and applied in payment of what is found due 
to the defendant, and the balance, if any, be pawl 
to the plaintiff or other persons entitled to recenc 
the same 

The old rule — The ab©\e rule was substituted for old r 8 by the Transfer of 
Property (Amendment) Supplementary Act, 1029, which came into operation on the 1st 
April 1930 The old rule was as follows •— 

8 (1) UTiere, on or before the day fiiod, the pluntiff pajs into Court the omount 

declared due as aforesaid, together with such subsequent costs as arc mentioned in 
rule 10, the Court shall pass a decree— 

(a) ordering the defendant to deliver up the doctimenfs which ucclef the terms of 
the preliminary decree he u bound to deliver up, 

and, if so required, — 

(b) ordering him to ro transfer the mortgaged proj erty as directed in tbe said 
decree, 

mO, also, if necessary, — 

(e) ordering him to put the phuntiff in poeieaswn of the property 



J I\ M. Ill ( ri I IN Kl l»l MITJON ‘'I IT 


lol.'t 


(C) \\1>^ ♦ I S j »\fnfn1 1« ti'»t M tna nn flr'T'' i* n t •impli’ . r «• ifni 

tunrr, ll <• C '•irt »1 *!l on "rH' **" *** ** ** I \ tl <• Unt jn** ti Jof rr^ 

lh*l o I Uintifl uni nil J'or» m* «Uitnine It t«iish « f «n Irf I im |o ilrKirTol fn m *11 

rijl 1 1 o rr'lorm tl «• m ttr*ro'l | r*'}>ort\ an I »!• * if n«*‘o«Mrt < nli’ni c it o j Imititl i 
I'ut It o «lf fen l*nt in |v»»e«.) m of U e |^. jwtu 

(1) ('n it e J »»«ins f ( • iSerrro un Irr »n1» nilo (2j If e llel I »rrtirr<l I 1 item 

»! *11 fie «Jortnr>l to l"e «i|»e| trpo'l 

(4) ^\^ err m li jw' mrnt l« n» \ »o rn*i1r, an I lh<* ni> rf(r»rr |« nol I ^ n n liii ml 

Mvle, t! r Court *ti»11, * n nj'] n m»«lr In ll*»l iK-fttlf f t ll r tlefm hnl jn*^ • (Inorrv 

th*l llir m ntCAfrif jm«]«rTl\ or * mflieimt |«tl tl rrrof lir roII nn { tiuil It r procro.!* i f 
tlir mIo («rirr ilefnixins tl rrrruii t)or\]>rn<o* < f ll«r mIo) Ipt iiii I Into C< lirt All I *]>] lir<l 
in jvit mrnt of «1 ^1 i* fmin 1 «liir lo (I r tirfm lint, an I tliAt llir Ijoltnrr (if ant ) jni I 
to thr ] Uintif! or « tl rr J'otvin* ontitlol to rronTo llir luinir 

I’niM lr<l iliAl tf r Court ma^, uj«»n ir*«"l oan^eafiown *n 1 Mj>on piicIi irnm (if aiu) 
A« It thinV» fit from limr to timr, j«i*«tjK>nr If r <U\ fiiol fi r l«ij meni 

The old rule and the new rule — ^Tho rliancr* in thi* n»Ir lum? l>orn idaiIc on 
tfir lin« of tfioiiO III ruir* 1 *n<l .t *tri\r Sf nolo* t« rr 3 nn I ** Tlic ol ! nilo an 1 
the new ruir 

Tlie prw’eiM'n tiv''t'Ung llic iwarr <f tlio Court to attctwl tl^ lime for jAjment 
ahich «|>i>(««rrd «* a pro'u"! to ot { nilo d (4) liA* born tr8n*fertr<l to new rtilo 7 

SBb rale (1) decree for mortgacor — ^ub niir (i) of tin* mlo cgrrp«pon<h 
with eub rule (I) of rulr« 3 and Vr note* to nifcH 3 ami "i Ulicro tlin amount 
declared due m a drrrcc for rodenii ti< n i* juii 1 1 % llio morteaeor mio Court, the mortpi 
por does not 1 m* lii* riKlil to a <{rcrr« umlrr aub rule (1) brrAu«e Iio has attached and 
withdrawn from Gnirt a {Hirtioii of the Mim iio]>aidin cacciilion of that iKirtion of tho 
decree which awarded him costa apalnat the morigapoc (d) If time for payment Ima 
been extended payment uiihm tho timo *o extended gnea tlio mortgagor a right to n 
decree (<) Tlio mortgagee la not cniitlol under O 21, r 1 (c), to notice of pajment 
into Court (/) The mortgage money must bo paid into (^urt and n (layracnt or adjust 
ment out of Court cannot be pleaded agaiaat the passing of a final decree (y) 

Suh rule (2)* decree for foreclosure — ^Thc mere fnct that the prelimmarv 
decree for redemption does not contain a direction for foreclosure or sale in default of 
pajment on the day fixed does not disentitle the mortgagee to a decree for foreclosure 
or sale as the case may be The omission of (ho Court to draw up the proper decree 
under r 7 does not deprive the mortgage© of the relief proMded by this rule (A) Tho 
decree for foreclosure or sale under thu rulo should be passed by the Court which passed 
the preliminary decree for redemption, notwithstanding that the tatter decree has be°n 
varied by the appellate Court (•) 


c 

rr. 


8A. [iVciw ] Where the net proceeds of any sale held 
.t M.™ d., preceding rule are found 

insumcient to pay the amount due to the 
defendant, the Court, on application by 

(<J) I’annaruimf v Lolmat Dat {I90SJ 27 «« 

39’ 

(») iloru V Ganqabai (IB’S) 50 Bjra 7S0 M 
I C 912 ( .71 A U 3 

If) Ambiv laha (1B.3) 45 JIad L. J «»7 7a 
I C 56« ( 24) A 51 10. 
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O. 34, r. 8 mentioned in sub rule (1), deposits m Court for pajmeiit to 
tlio purchaser a sum equal to fi\e per cent of the amount of 
the purchase money paid into Court by the purchaser 

Wliere such deposit has been made, the purclnscr shall 
bo entitled to an order foi lepajuncnt of the amount of the 
purchase-money paid into Court bj him, togetliei nith a sum 
equal to fi\c per cent thereof 

(3) '\^^lero payment in accordance witli sub rule (1) 
has not been made, the Court shall, on application made b) 
tlie defendant in this behalf, — 

(a) m the case of a mortgage by conditional sale or of 
sucb an anomalous mortgage as is hereinbefore 
referred to m rule 7, pass a final decree declaring 
that the plamtifT and all persons claiming under 
him arc debarred from ell right to redeem the 
mortgaged property and, also, if necessary, ordering 
the plaintiff to put the defendant in possession ot 
the mortgaged property , or 

(b) in the case of any other mortgage, not being a 
usufructuar)' mortgage, pass a final decree that the 
mortgaged property or a sufficient part thereof be 
sold, and the proceeds of the salo (after deduction 
therefrom of the expenses of the sale) be paid into 
Court and applied m payment of ^hat is found due 
to the defendant, and tlie balance, if any, be paid 
to tho plaintiff oi other persons entitled to receive 
the same 

The old rule — Th© abo^© nil© was eubstjtutcd for old r 8 by the Transfer of 
T’roperty 1 Amenclment') ^pplcinentai3 Art, wjijcii came into operation "oa 

April 1930 The old rule tras as follows — 

8 (1) nhere on or before th© day fired the pLiintiS pays into Court the amount 

declared du© as aforesail together with euch aubsequent costs as are mentioned m 
rule 10, the Court eball pass a dec re e ■ 

(a) ordering the defendant to deliver up the documents whicli under the terms of 
the prcluninaiy decree Be is bound to delner up, 

and, if 80 re<juircd — 

(b) ordenng him to re transfer tho mortgaged property as directed m the sai 

N dcrcree, 

d, also if necessary — 

\ (c) ordenng him to put the plaintiff in jvosBession of the property 



i»rnu ». IN KrnrMiTioN ‘'UiT 


lol.’t 


(2) ri'li p*' Tn»Til i« tt' 1 »•« t«*. wn 1 ill* »n ftr»r"i«n I •impl* < r ii*'ifni 

ln»rj-, ill* CVr-itl * n tipj li wl I n* !<• in ll «l lwK*ll 1 1 ll * jn«* a dr* rr* 

llial lK* pUin'i'l an! a!l j«rr»rrn« rtiimmc 1 lit«itirh «r tin Ur liim !•* fpim all 

ticlil 1o rr'l'vm tli* Tn 'tl “if''! pn {'••fli an I al«i«, if me t li* (•l»mi ifT •<> 

pul ill* ilrfrndant !n ]«.»«r««ir n nf ll.* 

(1) On l! a p>»*in2 c f a drain* linilrr *tili ml* l! a «!a1 1 llfr«l !>\ ll a tn irtei.a 
alia!! Im «1armr«! lo Im iliwliXIpr*! 


(4) am nif !i paj man! i« not ao tna-l*. and iJ'* tm l« imt I ' rciii'liti nil 

aala, t!ia Court »>n appliaati >n ma«la in ihil lialialf !•> l!tp dafpnilinl. J‘i«» « ilaara* 

that t!ia rmrlcafail pro]»a|ii nr a anffiriant piM lltarrof 1>a anl 1 atul tliat Ilia pmaaaili » f 
Ilia aala (altar «!a(n»i ins llitrivaii a\]>an«<*a of Ilia aata) l>a (••ti I into Court and applia>! 
in ]>aj man! of alnt la found diia l« tli* dafandani, and lliat tlia Ivilinrr (if an\ ) l>a jwi I 
lo tha plaintiff or otiiar |>ar>ona antitla*! ti> raaana Ilia Mma : 

I’mTida'l tliat tli* Court ma\, nj»»n P<>«k| ran** ali'ian and U|>on »uch tarma (if «nj ) 
a» It tliinVa fit from lima lo tima, (oMtiinna lliadaj fiiail for jvi) incut. 

The old rule and the new rule — Tha rhansaa m tlna mla liA\P Ixmn made on 
the linaa of tlin»a in rulaa 3 An<l S ataiia Nt noiaa to rr. 3 am! ■>, " Tim old rule and 
tbe new rule" 

Tlic pruMium iwnlitig tlic |>o»rr of iho Cmirt to aitriid llm time for injment 
»liich apjwirad a* a proM*o to ot<f rule H (•!) Iiaa l«^n Iron»ferrad to new rule 7. 

Sab rcle (li: decree for moricacor.— .^ul> role (i) of ilna rule romHiv>nda 
with rub rale (1) of rolaa .1 and d Si-e nota< lo roloa 3 and a NMicre the amount 
declarrti duo in a darrea for redemption i« |uiid IIh» mortensor into Court, the mort(;t< 
por doea not loae tii« riiitit t<> a dacrao under eub role (I), baciiu<a he has attached and 
withdrawn from Court a portion of tha aiim ao]>aidm caaeutionuf that portion of tlio 
decroo which awarded him co<t« ap'iinit Iho mortgupeo (i/) If time for ]M}mant 
been extended, pa^iiient within the time ao e\lende<l pixen the mortpipor a right to n 
decree («) Tlio mortgagee it not anlitle<l under 0 21, r 1 (c), to notice of pajment 
into Court (/) The mortgage monej mutt bo pmd into Court and n jmymcntor adjutt 
ment out of Court cannot bo pleaded againat the passing of a tlnnl decree (?) 

Sab rule (2): decree for foreclosure — ^The mere fact lliat th© preliminary 
decree for redemption does not contain a direction for foreclosure or aalo in default of 
payment on the day fixed does not disentitle the mortgagee to a decree for foreclosure 
or Bale as the case may be The omission of th© Court to draw up the proper decree 
under r 7 does not deprive the mortgage© of the relief provided by this rule (A) The 
decree for foreclosure or sale under this rule should be passed by the Court which passcil 
the preliminary decree for redemption, notwithstanding that th© latter decree has been 
varied by the appellate Court (») 


8 A. [iV^eiy.] Where the net proceeds of any sale held 
ot M..™ ... P'-ccedmg rule are found 

enj^mortgage In suit foe insutncient to pay the amount due to the 
*’ defendant, the Court, on application by 

((f) rarmanaiid V i><u (1905) 27 .tU (f) JJ^n '' . 

(«) JJeru V (7a"«n6a> (1926) 50 Bora 730.99 (A) , ' . 

1 C 912 ( 27) A 1) 32 (,» 

{/) Amfci T lal/a (1923) 45 ifad L. J «87. 7S 
1 C 566, ( 24) A )I 102 
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0. 34, 
rr. 8A-10 


Mm, may, if the balance is legally recoverable from the plaintiff 
otherwise than out o£ the property sold, pass a decree for such 
balance. 


Personal decree In suit lor redemption — Tius rule is new it lias been added 

by tlio Transfer of Property (Amendment) Supj’^*™®ntary Act, 1029 Rufe 6 prorides 
for a personal decree agamst the mortgagor in a suit for sale brought bj the mortgagee 
The present rule provides for a personal decree in a suit for redemption brought by the 
mortgagor 

9. Notwithstanding anything hereinbefore contained, 
if it appears, upon talanc the account 

P erte where nothlna Is r -,* * . ' ^ ® ^ 

fniina due or where roorl- rclClTCll tO m TUlC 7, that POtiimg IS dUG 
gajpe has been oscrpiw dcfciidant oT that liB has been 

overpaid, the Court shall pass a decree directmg the 
defendant, if so required, to re transfer the property and 
to pay to the plaintiff the amount which may be found due to 
him ; and the plaintiff shall, if necessary, ho put in possession 
of the mortgaged property. 

This rule provides lor cases whero nothing is found dno to the mortgagee and for 
cases -where the mortgagee has been overpaid as may well happen where be is in pos3e«sion 
There was no such provision in the Transfer of Property Act, but the practice followed 
under that Act was the same as that prescribed by this rule (j) 


10 . [Neiv. Act 4 Of 1882, s. 94.] In finally adjusting 
the amount to be paid to a mortgagee in 
case of a foreclosure, sale or redemption, 
the Court shall, unless in the case of 
costs of the suit the conduct of the mortgagee has been 
such as to disentitle him thereto, add to the mortgage- 
money such costs of the suit and other costs, charges and 
expenses as have been properly incutied by him since the 
date of the prehminarj' decree for foreclosure, sale or redemp- 
tion up to the time of actual payment. 


The old rule — The nbovo rule was substituted foxold r 10 bj the Transfer of 
' Property (Amendment) Supplementar} Act, 1929, which came into operation on Ist 
April 1930 The old rule was as follows — 

10 In finally adjusting the amount to bo paid to a mortgagee incase of a foreclosure 
or sale or redemption, the Court shall, unie*3 the conduct of tho mortgagee has been 
such as to dis-ntitlo him to iost«, add to the mortgage money such costs of suit as have 
been properly incurred by him since the do-rec for foreclosure or aalo or redemption 
up to the time of actual payment 


“ Other costs, charges and ejcpenses Tim words “ and other ccts, charges 
and esi«:n*"es ” are new Tlie addition of the^ words makes it clear that all costa, charges 

(pSceiTacftit v LalthmiHuiijh (teOl) SS Bern 1X5, CaHnIroyn SS Bom efll 



1 \^ NT cn INTI t I KT 


ion 


»n 1 prr-jvth In ^rTT«J 1 r • w rif^por * nl in iJ »• jw nj of ihr pr I n 0 

Mrr Jrvrf>r»rt*lnl-‘«nt'ltot!/'m«Tlr* '**n n«n icncfh»«lnpi\ifm ff 

la'fnrr I r fjtn itWinilfn 1r'«* t t » • fh»r"r« •n 1 r\{'rn«« *rrr » Mf-I i il o 
r»rn l«-( n* il »> ntnm tm tit f t|<* prr^nt n ?<• 1 1 tl o \ i f | 

Hat r i«l« fur t t •n'fal H tl r r rtnirrt* fcrman « til<-r »lnVinc oft rtf i 

prr»-r*<«l ruTt rmnM 1-* » * IJfl TI «■ iti nlc»cnr It lial Ip f r ll cm jvT»nnalI (/» 

If tl p po*!* nf an •! ]>p*l fr'm * i rrl m nan Ipttpp 1 »tp I r n lain I'pcn < m ltp»l i 
ll 0 f nal Ip^ttp tint t ft of r\mit 11 rann t in I !<• tl rni fw) iippjurnt mlrirtt 
n t mm! nnfl in If p f n»t Iptitp m t I'P talrn a« rrf •r*l {") 

11. [.^ nr ] In niu th c r« c p ivsi il in n smt for foreclosure, 
r.vtnrn! r. 1 sulc or Fcdt Miptioii \tlicrc jutcrost IS Ic^nll} 

* " ^ rcco\oribl( tlu Court nn\ order paMiient 

of interest to the inortjj'igeo ns follous inmeli — 

(n) interest up to the date on or Iwforc mIucIi pajment 
of the amount found or decl ired due is under the prchminar} 
decree to he in idc h} the inortg igor or otiicr person rcdtcming 
the mortgage — 

(i) Oil the principal amount found or declared duo on 
the mortgage,— at the rate pa} able on the principil, 
or, \shcre no such rate is fi\cd, at such rate as tho 
Court deems rca«oiinhlc, 

(u) on tho amount of tlic costs of tho suit nuarded to 
the mortgagee — at such rate as the Court deems 
reasonable from the date of the prchmmar\ decree, 
and 

(lu) on the amount adjudged due to the mortgagee for 
costs, charge® and expenses properl} incurred b} 
the mortgagee in respect of the mortgage socurity 
up to tlio date of the prebmmarv decree and added 
to the mortgage money, — at tho rate agreed between 
the parties oi, failing such rite, at the same rate as 
IS pa} able on the principal, or fading both such rates, 
at nine per cent per annum , and 

(b) subsequent interest up to the date of realization or 
actual pa} ment at such rate as the Court deems reasonable — 

(i) on tho aggregate of the prmcipal sums specified m 
clause (a) and of the mterest thereon as calculated 
in accordance with that clause , and 

(1) Allaftabad Jlant V Hottal BamuiH (I»| ) („) Samp v >ara <i Dat (19 ) All 

4(lkl 44S ^ I C.9o IBS B9 ] C 914 ( 3 A A 111 

(I) Btt /Jam V llaja ihi t (19 «) 48 All 63 (■.) Ttta I Amhmt v Nrtudra (19 0) S Tut 

08 I C 59 ( 0) A A 7 L J S99 88 I C " 3 
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). 34, f. 11 (n) oil the amount adjudged clue to the mortgagee in 

respect of such furtlier costs, charges and expenses 
may be payable tinder rule 10 

The old rule -~Thi3 r»iIo reKtM to inlrrest TheoUr 1 1 had nothing to do mfh 
interest It gave a nght to a mesne mortgagee to rp<leem and foreclose It is now 
transferred to the Transfer of IVoperO Act as see 01 It was as follows — 

11 llhero property h mortgaged for euccessire debts to sueccssire mortgagees 
onj mesne mortgagee ntaj institute ft suit to redeem the interests of the prior mortga 
gees and to foreclose the rights of those tliat arc posterior to fjimseff and of the mortgagor 
Interest In niortgage solts — Tins mleis nen it was adde<1 by the Transfer of 

Property (Amendment) Supplemtntan let, 1029 It came into operation on 1st 

April 1030 It gn ea effect to pidicij) decisions under the Transfer of Pcopertv Act, 
1S32 and under O 3t of the Code. Summarising those decisions it ma^ be said that 
m a suit on a mortgage the Court awarded — 

(1) interest on the principal prior to lie date oj the suit a.t the rote pronded hy He 
wiortjnye [Csurj Laws Repeal let, IS5d, s 2J unless the rate u penal, in which 
case the Court maj award such Interest as it deems proper (e) (Indian Contract 
Act JS7J a 74J or the interest is esce«s:ve and the tran-saetion wa* 
substantiallr unfair m which esse also the Court was reduce it (Uearjoua 
Loans Act 1918 a 3], and 

(2) interest on the principal from the date oj He euii up to the date fixed by tb* 
Court for payment aj the mortyage debt, al^o at the rate prat ided by tie mortgngt 
(Transfer of Property Act, as 80, 88, now 0 3-t tt 3 and 4] unleas the rate is 
penal in which ca«e the Court ma^ aarard interest at such rate as it deems 
proper (p) or the interest is eicessiie and the transaction was eubstaiitisU^ 
unfair m which case also the Court inaj reduce it (g) The interest is on the 
principal amount only excluding interest up to date of suit (9I) 

(3) interest on tJie aggregate ainouul of principal, interest and ci)st«, from the 
dale fixed for the payment of tie mortgage debt up to the date of rtah ation or 
actual pay?nent at such rate as the Court deems proper It maj be allowed 
at the Court rate that is Oper cent per aanom (rj or at any other rote (s) 
The Court is not bound to award it at the contract rate (!) 

As to Item (3) aboae it wis contended on behalf of the mortgagor before their Lord 
ahips of the PrnT’ Council m Vaharaja of Uharatpur x Kanuo De* {«) that, accoidmg to 
the true construction of a 88 of the Transfer of Property Act, the Court had no potetf 
to award interest subsequent to the date fi^d for pajment of the mortgige debt, hut 
this contention was oTcrruled, and it was held that that section did not preclude the 
pajuient of such interest and this new was reiterated by their Lortlshijis in Sunder Aoer 

(p) 


(9) 


ca«e Milns l^-n h in- op bj bl« rtf'/’ 
leore *'i »sf'rtuig an uiiwsrfantal U 
for Interest , 


(a) (1K)J).3 III Hi 2Sl i S5 


-X 


rv\M! vr or ivTHtr‘''T 


l(U7 


T Tfli •'Mm (r) «nl f, Ufli* T f,Avi..rr>«i (w^) tl Tl r I «^l Ii i« Q. 3 

in tnlwtun «• n rr) ri»lii ti n of ll o Tr»li«f»'r of \ in wr<ntj«in««n 

ni f T \vi\mrnl of »u1iM^nrnt intMr-c 

On » ptrliinin^n ilo-rr** far f to 1 wuro* f mI" mji Irr rr 2 An t ■! a <ni rtorpo i« rnti 
tlol 1 o inlorr^t Al tl o ruio in 1 »ilh tl** Tr»1< AtiiniUK^l in If r nn r1r»So ilown to li a 
ilAlr f ir>l for ro<5rtTipJ> nil iKo ilrrtro , An 1 if l! o «lrcITO la fariral on AJ Jk-aI, i] i«n 
to tlo il«ic fiia'i f r rr-l'mi ti n I ^ ll ** \| i*rlUla- ( ourt (r) 

Mthoujli A Wnrlc^fr f f ATn] lara^iTiU 1 r«ri lr« / >f Ami iiaiin nia intorp*!, 

no j rt-iumi'ti n Ati.o* ihtt it »a» m liKpal I j un luo Infliipfco in ll o nWnro < f proof 

Ij ilic morlCAf >r IliAt I) p m >rlr>?*>o«A«ln A nioil miiiAlo hia will(y) 

Tliprr wat a mnai Irrallo ronflirl of alroiai n< A4 |o «lirl! rrjf liiprp TiAa no rxj itaa 
proTj*! »n in llip rn rlpapp clrr«l fur jiAMnonl * f inla-rr^t After llie iltie «Ktc for i«»\ ment 
rprcjfiral in tlie clrr«l ihe Court rout I aII •• Inlerri'l nil v<iUfnt to Ihnt lUlc It «as 
hell m rome r#»^ that if on an psAininAlion of tW aJreal ihr Court mine to llie con 
eluaion tluit ihrrp wa* an intention to j a\ intereet not nnlt up to tlio «liie iKte but also 
after that abitc* an 1 up to tbe ehi<> < f ]Ki%nient. tlie C**urt tliould allow inlcrt-at on the 
footinp tliat thcilecl contained a pro\i«ionfortlcia)n>ent of rufli intere<t (t) ULcro 
the dee«l containcl a alipuUtion for j>eno<liealpa\ ment of inti rc«l anil there was nolhinR 
in the deed to »upje«t that the lul ilit\ in rerpeet uf inteift rhmil 1 renae on the due dite, 

It «As pre<ume<l b^ thn Court that there «aa an intention to )<a} mtrrr«t up to tho date 
of payment (o) Jf, on the other han 1. the Court came to the conp1ii«inn that there « at 
no intention to paj mtemt after the duo date, thcpnctiec was to aIIoh interest b> way 
of dama^ at tho contract rate At the aamo lime it was rreoRnise^I tliat tho contract 
rate was not nocensnril} the measure of damages (6) ^^herl) interest waa allowed by 
way of damages it was hel 1 b> tho High Courts of Calcutta and Madma that it could 
bo added to the mortgage monej and rcco\cccd out of the morlgigcd property (e) Tlio 
High Court of Allahabad held that it eoukl not bo recovered out of the mortgaged 
property and that there could only bo a personal decree against tho mortgagor for such 
interest (<f) It was thought m some eases tliat tho claim for interest bj way of damages 
being a claim for compensation for breach of contract, Ibe claim would be barred unless 
it was made in a suit on a mortgage within three years from the due date fixed for paj 
ment of the mortgage money in the case of an unregistered instrument and six }ears in 
the case of a registered instrument (r) In the undermentioned case (/), however, tho 
Judicial Committee observed that such a claim was a recurring One within the meaning 
of sec 23 of tho Limitation Act and that so long as the pnneipal was not barred, interest 
for three or for sis jears as the case may bo could be recovered The-io nice distinctions 


Darta Dngnl (1894) 21 Cal 


It) 3Iall>ura Vat v Jlaja Harxndar (1897) 10 
AU SO 23 I A 138 Bindeiri Askt T 
Ganga Saran AaAr* (1898) 20 All 171 | 
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0. 34, t, U ()i) on the amount adjudged due to the mortgagee in 
respect of such further costs, cliarges and expenses 
as may ho payablo under rule 10. 

The 0\4 ru\e — ^T5 im r»ao wlatPS to interest The oW r 11 hid nothing to do mth 
interest ll ga%e a right to a mesne mortg-ipec to rcslccm and foreclose It is now 
transferred to the Transfer of IVopeitj Act see 94 It lias as follows ■ — 

11 UhcTo properly la mortgaged for sucec^sive debts to surcessirc mortpigecs, 
any mesne mortgagee may institute a suit to rwlcero the interests of the prior morlga 
gees and to foreclose the rights of tho^e that are posterior tohim«elf and of the mortgagor 
Interest lit mortgage suits — This nil« w new It mas added bj the Tramfpr of 
I’ropertN (/tmendment) *'«pplementarj Act, lOi*) It came into operation on )st 
April 1930 It gues effect to judicial decisions under tho Transfer of Fropertv Act, 
1833, and under 0 34 of flteCoJe Summan-vjng lliose decisions it may he said that 
in a suit on a mortgaBo the Court awarded — 

(1) mteregt on the principal prior fo (ft« rfoJe cj the suit at the rnfe proinff f bfflht 
n nrlyagt [Usury Laws Uepeal Act, 1855, e 2], unless the rite U penal, in which 
case iho Court may award such interest as it deems proper (o) [Indian Contract 
Act, 1872 a 74] or the interest is exceaaise and the transaetten was 
eubaltin'ially unfair in which cB*e aUo the Court may reduce it [Uaunons 
Loans Act 1918 e 3] and 

{3} interest on tho principal from the dale of lie siiil up to the datejfred 6y f*« 
Court /or payment of the wiorfjoje detl.alw el the rote pror irfed 6y the morfy’?' 
[Trmster of Property Act, ss 8C, 88, nowO 34 rr 2 and 4 ] unless the rate « 
pen'll, in which caae the Court may award intered at such rate as it deems 
proper (p), ot the interest is excessive and the transaction was auhstsatisUy 
unfair in which case also the Court may reduce it (g) The interest is on ti® 
principal amount only excluding interest up to date of suit (gl) 

(3) intetest on the agyregole of principal, interest and costs, from the 

date fiifd for the payment of the mortgage drht up to the date of reaU'ation or 
ncluat payment at such rate as the Court deems proper It may be aUoirta 
at the Court rate, that n, G pet cent per annum (r), or at any other rate (*) 
The Court is not bound to award it at the contract rate (l) 


As to item (3l above, it was contended on behalf of the mortgagor before their lord 
ships of the Privy Council in Vaharqja of Bharalpur v Kanno Dei (u) that, according fo 
the true construction of s HS o! the Transfer of Property Act, the Court had no poiitr 
to award interest subscuuent to the date fixed for payment of the mortgage-debt but 
this contention was overruleil, and it was held that that section did not preclude the 
payroput of such interest, and this view was reiterated t v their lordships i n Sunder Ko*^ 

^ i haMns" Iven huna tip 

urife lU a« ..tllng sn imwartuntaH'* 

I ftir tnfpf «f 


(«) (loot) 21 Ait 181 28 I A 3j 
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T r«' (rj nn 1 r'lyt C l»f Ji» t ‘‘J'fl (ir) O H t < «hi h i« ' 

in » rr; rr^lnrli < f VN , f Tnin«'cr ff IVlvrn \rl ti w r. n?Jiin« «n 

piT-^ !■* n f"r rv-*"' rf »n?»»«j»irn? inl«^r«t 

On • prtl rr irurr «1»» f rf *^l>«irc€r mI*' Mn f<-f tt J «ti 1 4 * n n^rr*' ■• rnti 
tt«l In irir— at if*" rxioinj «iihtl'<' iT»i« rlipuli«tf«l in l^•• m Mor** 'I “*n t > ih»> 
f ir«l f r r^'rmj^i n f r tJ «> 0«fT«> an t if Iff ifrcrrf la larinl c n «I I'taI tl >wn 
to tf <• il»if f »f«l fr T rr^l'-rnpt 1 ti 1 % If f < «>«fl <r) 

Alifnii-fi a m iTlsajf fnr ami !•• *»vaini\ j nm lr< f «r and it*un nj« mtrrr^t 

nn prr^mj li n an*« if »l il »a» in 1 1 un Igr intlurrc<“ «h If i* al-furr of pri" f 

In ll <• moTlraf' r lh»l i) r m '«n« in a |M>«iti n In «f imintlr 1 1» will I vl 


Tl fi> W4« a o< n*i Ir r< n**! I « f «lori«i n* aa l > w| rlf^r if if rrr »»» nn rxprr^.'* 
pfT;vi*inn in ifir »« rir»Sf clfTal f r }v^^ nirnt « f inlfrr«l afirr Ifif diif iljlf fnr Jvn ment 
rproi<if*il in llif dr«->l Or (nun r* uM all »w intorrat ruf «<«^iirnt In ihM tlilr It waa 
brll m » imr o*^ ifni if on an axaniinalion «( IW dpr«l ihr Court cainf tn tfif con 
cloiion thai ificrc »a« an inicnii n tn |*i' intercut not onl\ up to the due diio but al-n 
after that cLne an f up m the date of |waincnl, llio Court ahniild allow interest on the 
fuotins tliat the deni coniainnl a pnin*! 'n for the jvi' ment of eueh mlcre«l (:) A\ here 
the donl eontaintrf a *til uUtion f<*r fynojieal |v*t men! of jntoro«t and there wat nothin;* 
in the d**Ml to eu?rr«t that the lubtfitt in rr«peet of intetr-'t rhoiil \ eei'y on the due ihto, 
It waa pre»unie<l b\ the Court that there wa» an intention to jvij mtere'*! up l« the date 
of paj mint fo) If, on the other hand, the Court came to the eoiiehi«ion that there was 
no intention to pa^ mtireit after the due date the pnetKe whs to albn mtere't In wav 
of damages at the contmet rate \t the aamc time it was rteopii4«Hl that the contrtet 
rate wa» not neie«>«riU the mia«nto ,( dania;.es (t) \\ hen* inieresl wn« allowl’ll l\ 

Wai of damages it was h<H In the High Courts of Cal utta and Midnis that it eonl I 
be added to the mort;.igo monei and reeoiered out of the morlpigeil pn’fHrlt (f) Tlie 
High Court of Allahabad held that it could not be reioieitsl out of the luortcufeil 
property and that there could onlv be a personal decree acam'l the luortw >eor tor ««eh 
mterest(if) It was thought m 80 moca«es that theelum lor mtere't In iv«j ofdaiuai^s 
being a claim for compensation for breach of contract, tho rhim would bo l>nrn>i\ uuh'ss 
It was made in a suit on a mortgigo wilhm three years from the due dile fieeil for ]*.«\. 
ment of the morlgagc money in tho caNC of an unrcgisleml Instrument and ai'c ji-ars in 
the case of a registered instrument (e) Iti tho undermentioned case [J), howtier, tho 
Judicial Committee observetl that such a claim was a recurring ono willnn tho 1111*0111118 
of sec 23 of tho Limitation Act and tliat so long ns the priuciivil Mas not birreil, inti ti*i«t 
for three or for six years as the ea«o may be* could bo reconml ThiN-o iihe distiuctions 


(tf) (I90R) 5o Cjl - 1 3j I A I V / ijt .Narisiir iiavi'} it* \u 3i> si 

(z) I A Ul 

.yj (e) /iiful SI no 


(I) Aonnfni luhnliir \ AAiflm HmhiIh 
yaus; 17 All 611 /J.tAl I IM \ 'A»> 


(6) 
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0. 34, 
rr. 1143 


have been donoawaj h} thcprescnt rule, and provuiortn made m sub rule (b) for interest 
Bubsef^ucnt to lli© date of the preliminary decree, and the rate of interest is left to the 
discretion of the Court In a taso where the mortgagee instead of proceeding with the 
sale spent two j ears in an appeal, no milwquent interest was allow cd(t;) 


12 . [Act 4 of 1882, «. 90.] ^^^lcre any property the 
sale oC which is directed under this 
topriVmoMgl^r’’ Order is subject to a prior mortgage, the 

Court may, uTth the consent of the prior 
mortgagee, diicct that the property be sold free from the 
same, giving to such prior mortgagee the same interest in the 
proceeds of the sale as he liad in the property sold. 


Sale of property free from prior mortgage.— A puisne mortgagee may sue 
for foreclosure or sale without making the prior mortgageo a pitty to the suit [see the 
Evplanation to r 1] Iasuchacn«c, as also where tho prior mortgagee is joined as » 
party and lus mortgage is admitted (A), the pnor mortgagee may consent to the property 
being sold free from his mortgage, m which case he acfiiiircs the right to have his cUiai 
eatisSed first out of the proceeds of the sale of tlio mortgaged property [see r 13 
below] 

Where the prior mortgagee Is a osnfrnctoary mortgage— ^ 

mortgageson the same property, the first a usufructuary and the second a simple 
gage Can A sue for sale of the mortgaged property on the simple mortgage /r« /row 
the nsufnictuary mortgage, and r/aim lo bt paid oaf of the sah proetedi the amount 
due upon the itsufrvcluari/ inortgagt under tht* and the next rule ? Yes, according to the 
Madras rulings (i) No, according to tho Allahabid rulings unless the two mortgages 
are in favour of different persons (j) 

The High Court of Patna has held that where a person holds two mortgages on the 
same property, the first a usufructuary and the second a simple mortgage, he is entitled 
to sue for the sale of the mortgaged property on the simple mortgage tubjecl (o his prior 
usufructuary mortgage, and also that he is entitled to have the prior mortgage notified 
at the sale in cvecution of the decree obtained on the subsequent mortgage for the infor 
mation of bidders at the sale though tho prior mortgage was not mentioned in his plaint 
The omission to mention the prior mortgage in the plaint does not preclude him from 
keeping alive that mortgage by notifying it at the sale (A) 


13. [Act 4 of 1882, S. 97.] (1) Such proceeds slmll 

be brought into Court and applied as 

Appheation of proceeds f 11 ^ ^ ^ 


first, in payment of all expenses incident to the sale 
or properly incurred in any attempted sale ; 

secondly, m payment of whatever is due to tho prior 
mortgagee on account of the prior mortgage, ynd 
of costs, properly incurred in connection thermvith ; 


’ yamuntito (1906) 29 Mad St 


(O rrnjninmiv Su6N<roj«i (1907) SO JW <08 

(j> JlhRjican Da, y (JOOl) 28 ^11 1* 

(« JayrraalS v 1/oAra Aurar (1017) - !■»» 
I J 118 SO I 0 78 
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tl inllr. in p'vytn'’nt of all <hif> on .■account of 

m ron^^'qu* nr.' wh^rrof th*' '-ilr Nva*. *" 
(Iirr-rtr^i and of thr co>t'' u{ till' “^nit in nhich thr 
firTTf dirrrtin^ tlir St!*' was m.tflo . 

fonrthlv, in ptt'nunt of tlio principal money due on 
recount of that mortgigo , and 

la‘>tlv, Xhf' rr'idu*' (if any) sfiall lie paid to the iier^on 
prntnng liimsrU to Iw interc'tcd in the property 
'old, or if thrre are more such persons than one, 
tlun to such p*‘rsons according to their respective 
interests therein or U]>on their joint receipt. 

(2) Xotliing in this rule or in rule 12 shall be deemetl 
to afT*'‘rt thr powers conferred by section 57 of the Transfer 
of Property Act, 18S2. 

ApcUcaUoa Cf proceeds-— C'’*cp»w ««. proTiwi (c), wfcivh »Utw to sub- 

T'.t yri'r'ianacbnnf^ towr. T3, ‘’CUu^rs («), (b) tad (c)." 

TTtiterer Is doe to ibe prtor nortfiagee — Thu inten-t on the 

up to tL* *!**« o( th** ecflfijtattion ot the ttle (1). 

"Pertcas Interested la tlie property sold”— it « pronJfd by the U«t 
cUojw c! »ub-f (1) thtt the re-rloe ®f tbe »le ptweeds rhooVl he pihl to “jeww 
iAUru‘»4 »* lAt pfo/^rly Tiu ejptfujoo ineiotjM »ob.«t]Dent u>cuml«ocer* (fi) 

Eat »t doi*a not tii<lode onseoared ereditera «ho ettmot I* »ld to be interested m the 
eold , they tre tt llberry, ho»<Ter, to enforce their eUiai* a»in«t tnr furplu* 
jdytble to th» cjongaror («) 

Dsufractnary mortgage,— 5ee note* to r. 12 tbore 


14 . [Act 4 of ISS2, s. 99.] ( 1 ) AVliere a mortgagee 
has obtained a decree for tbe pa^mont 

«ct lir file for . . p"S’»v 

brto^* iao«?» 2 -d r”*" Ot money m satisfaction of a claim 
arising irnder the mortgage, ho shall not 
be entitled to bring the mortgaged property to sale otherwise 
than by instituting a suit for sale in enforcement of the mort- 
gage, and be may institute such suit notuatbstaiiding anything 
contained in Order II, nzlo 2. 

(2) Xotbing in sub-rule (1) shall apply to any territories 
to which the Transfer of Property Act, 1882, has not been 
extended. 


Scope and object of tbe rnle —This nde. contsponds wuh sec pi ot tho Tnuwt^r 
of Property .tct except that the ^rd# "claim an ing under the moTtpw" h'^e Iwu 


(f) Lenod* r Htruk {1910) 15 C W N r«S, 
8 10 4 

(m) See raifiMROi* T {1894) IS B.m 
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0.34, 
rr. 1M3 


li'Wo been done by t be present rule, and provision 5s made in sub rule (b) for interest 
subsequent to tlio date of the preliminaty decree, niid the rate of mferest is loft to ths 
discretion of the Court In a case where the morfgageo instead of proceeding with the 
8 i!o spent two 1 cars in an appeal, nosubsofinent interest was allowed (q) 


12 . A of 1SS2, ?. 96.] Wicrc any property the 
sale of which is directed under this 
torn"'! Order is subject to a prior mortgage, the 
Court may, with tlie consent of the prior 
mortgagee, direct that tlio property be sold free from the 
same, giving to such prior mortgagee the same interest in the 
proceeds of tlio sale as ho had in the property sold. 


Sale of property free from pilor mort»a^e.-^.\ puisno roortgagee may *ue 
for foreclosure or sale without mahing the prior mortgagee n p’'rty to the suit fsee the 
E'vplanation to r I] In such a case, a® also where the prior mortgagee is joined ns a 
part\ and Ins mortgage is admitted (A), the prior mortgagee may con'ent to the property 
being sold free from his mortgage, in which cn«e he acquires the right to have hu claim 
satisfied first out of the procectls of the sale of the mortgaged property [»ce r H 
below) 

Where the prior mortgagee is a Dsufroctoary mortgage —4 holds »«■» 
mortgages on the same property, the first a usufructuary and the second a simple 
gage Can A sue for sale of the mortgaged property on the simple mortgage /rw/™”* 
the usufructuary mortgage, and claim to be paid oaf o/ fAe sole proetedt fA« amount 
due %tpon the ueufmetuary mortgage under the and the ne>t rule f Yes, according to the 
Madras nihngs (•) Xo, accoidme to the Allahabad nibngs unless the two mortgag®* 
are m favour of different persons (j) 

The High Court of Patna has held that where a person holds two mortgages on the 
samo property, the first a usufructuary and the second a simple mortgage, he is entitled 
to sue for the sale of the mortgaged property on the simple mortgage sah^ect to h» ptiOr 
usufructuary mortgage, and also that be js entitled to have the prior mortgage 
at the sale in execution of the decree obtained on the subsequent mortgage for the infer 
mation of bidders at the sale though the prior mortgage was not meutioaed in hia plamt 
The omission to mention the prior mortgage in the phuit does not preclude him from 
keeping alive that mortgage by notifying it at the eale (1) 


13. [Act . of I8SZ, s. 97.] (1) Such proceeds shall 
be brought into Court and applied as 
follows ; — 


Application of proCceJs 


first, in payment of all expenses incident to the sale 
or properly incurred in any attempted sale ; 

secondly, in payment of whatever is due to the prior 
mortgagee on account of the prior mortgage, and 
of costs, properly incurred in connection tbcrcAVith , 


(b) ItririMfred Jetiore Loan Co V ASattsjCirarA 
p03>) 59 <al 792, ITU ?C 455. (32) 
A < «89 

(A) .^riniM.a V 1 arnMnaSiti (ISM) 29 Uad St 


(!) /J.njiUffWv V SutiMroya 

(*) Ja/fmalh r Mohra Awrar (1017) - I 
I* / 118, 39 1 1 70 
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tlurdly, jn piyinont of nil intor<"«t tlni* on ncmimt of < 
iJjo morigig«* i« comofiw'nri* olj^roof flir u.is 

(liroctod .111(1 of the co'sls of tlio Mut tn which tlio 
<Jcrrc(' diroctmg Iho silo was unde , 

foiirlldy. in piyi»(‘nt of the principnl inoncv due on 
account of that inortg.igo , niul 

l.Tstly, tlio rc'^idue (if any) shall ho p.aid to the jicrson 
proMng hnns(df to Ik; interested in the property 
sold, or if there are more such persons than one, 
then to such persons according to their respective 
interests therein or iijion their joint receipt. 

(2) Nothing in tliis rule or in rule 12 sh.ill he doomed 
to nlTect tlio powers conh^rred hy section o7 of the Transfer 
of Property Act, 1882. 

Appllcstlca of pf0cC(f(lS — »«■ rj, pnj(i*ofc|, KhftJj jtc/lf 

Ksiuent end not prior Incnmlirnnrt* nol« to "3, *’ CUu»m (»), (b) and (c) '* 

Wljat«7«r Js due to the prior mertcaffee— TJu* jofJujw jn(erp*t on tJjo 
inortgago up to tlio dato of ( he confirmation of tho aalo (f) 

“Persona interested in the property sold”— it n pronded by the bat 
claun of aub r (!) l!ut (h« fc«l lu« of tho aal© procooda ahould bo paid to “ persons 
inieresfeJ tn lAe prcperli/ «)U ' Thta «*prc«aion includes lubscqucnt incumbrancers (m) 

Hut jt does rot jreJade o/isecured ereOston nho cannot bo aaiJ to lo jotensiecl jo tie 
property sold , they arc at liberty, liowcrer. to enforce their claims against any surplus 
payablo to the mortgagor («) 

Usnfractnary mortgage — Sco notes to r 12 above 

14. [Act 4 of 1S8Z, s. 99.] (1) ^V}l 0 ^e a mortgagee 
has obtained a decree for tho payincnt 

Suit for »»le Deceiiarv for, ,fi. f i 

briusfin* mortgaged pro oi inoncy ui satisiaction oi a claim 
peitytoaato arisuig Under the mortgage, he shall not 

he entitled to bring the mortgaged property to sale otherwise 
than hy institutmg a suit for sale in enforcement of the mort- 
gage, and he may institute such suit notmthstandmg anythmg 
contamed in Order II, rule 2 

(2) Nothing in suh-rule (I) shall apply to any territories 
to which the Transfer of Property Act, 1882, has not been 
extended 

Scope and object of the rale — This nd© corresponds with sec. 99 of the Transfer 
of Property Act except that the words ‘ cbim anaing unde r the mortgage” have been 

fOir»<^rT^^n3r(i9io>irrirT''rer'f esi esress 

(m) See Padrnanm v XAemu (1891) 18 Bom 1 (1894) 18 Bom 684 
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O. 34, r, 14 substituted for the words “ anj cHim, whether ansing under the mortgage or not ” 
The effect of this alteration is to confine the operation of the present rule to cases uhere 
a mortgagee liaa obtainerJ a personal decree against the mortgagor on the inortgage ddt 
In such a ca«o the rule pro\ides that the mortgagee shall not bo entitled to bring the 
viorigagtd to sale ta txecvUon o/ the d<crfe lie ean have the propertj sold onlj 

b\ instituting a rtgutnr imtifor sale (o) and obtaining a decree for sale under rules 4 and 
6 It IS clear that where a mortgagee brings a regular suit for sale, and a decree is passed 
in such suit, what would he sold is the mortgaged property free from the mortgage, 
while in the other cas? where thesuil is not for sale, but on the mortgage debt only what 
would be sold is the mortgagwl property subject to the mortgage, m other words it is 
only the mortgagor a equity of redemption that w ould he sold The object of the present 
nilo is to preaent mortgagees from suing their mortgagors on the mortgage debt as such 
and in the cxeculion Eelling the hare equity of redemption thereby depriving the 
mortgagors of the right of redemption that would be given to them by the decree for sale {p) 
[bco r 4 abo\o] A mortgages his property to B to secure repayment of Rs 5,000 
S sues A to recover Its 5,000, and obtains a personal decree against A B then applies 
for attachment and sale of ^I’s interest m the mortgaged property m eve''ution of the 
decree Tho property maa be attached, for there is nothing in this rule to bar the 
attachment (7I, but the sale must bo refused under this nde B cannot bnng the pro 
perty to sale except by means of a regular suit for sale Suppose now that B sues A 
on a rf«6t Mnronxectsd tri(A the tnortijo^e, and obtains a decree against A Is h enetitled 
to havo <4 s interest m the mortgage sold in execution of such decree ’ les, for the 
rule only preclude^ B from bnnging the mortgaged prf>i>crfy to sale m execution of s 
decree for tho payment of money m satwfaefion of a cMm arwmj? under iht morigaQt 
Under sec O'! of the Transfer of Property Act, however, D could not bring the mortgaged 
pr©2>orty to sale even if tjic decree nas fora debt unconnected with the mortgage debt (r) 
The scope of that section was very wide for it precluded a mortgagee from brinpng the 
mortgaged jiroperty to sale in execution of a decree for tho satisfaction of ony elum 
iihelher anung under the mortgage or not It may hero be stated that the present rule 
IS a rule of procedure and not » rule of substantive law , it has, therefore, a retrospective 
operation (s) 


Sale made in contravention of this rale is voidable, not void —It 

one time thought that a sale made in contravention of this rule wgg absolutely a oid (f) and 
that the purchaser at such sale was not therefore entitled to recover possession from the 
mortgagor (u), and that if ho did acquire possession, he was bound to account for the 
rents and profits reabzed from tho mortgaged property during the term of hia possession (t>) 
But this view IS no longer icnaWe, and it has been held in recent cases that a sale la 
contravention of this rule is not void, but only voidable at tho instance of the mortgagor 
or any other person interested in the equity of redemption (wj Tfie sale in otbec uwds, 
is vabd Until it is set aside The procedure to set aside the sale is by way of application 
under sec 47, a separate suit is barred under that section The application must bo made 
before confirmation of the sale unless tbe applicant proves that owing to fraud or other 
reasions he was l.ept m ignonnce of the sale proceedings prehininary to sale The saio 


( 0 ) Trnnalcr of Prop rty Act 1882 a 67 

^p) - - O-r 


(?) 


(0 


I ill A 1 -u 

Chun ha haih v Hunoda (ISOS) 22 Cal 
813. AolAtiftAo V lUn Cum (1903) 82 
Koni -05 

Tarak AafAv 7{Au5oncruwr(llll5) 42 Cal 
780 SO I C OSS 

£t<it Oanjn V Tlajaram (1911) Sa noiu SIS, 


(0 


(•) 

(O 

(«) 


10 J ( 815 

AroJrn. V Fnm Sa,an tlBOO) 28 Cftl 
Son.. Sinj \ IKban Am? n 

2S3 I.jn««-ora V ZJjpiyy? (1893) I# 
3la0 43a 

fmiruWiv Aoi/aj (1908) 53 fal 1>8 
h,hl}n,v Lah 7M.mflr(ie03) 30 C»I 463 

XStal 61 ■ Ui/AnmtnaJ v 
Itn^ (1903) 27 All 81. , 

L mraobinsl, (1908) 30 AU. 1*6 
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<annnt pint «it| I** •H'-r It !• <-»nrirmr«J ih** Onirt (yi \>ir i« it <>j>oii to ili« morlpir >r Q 

• ft rt r< r.*" fm»i|on nf H m 1«- m rixWin Ui«» nupflc'Ci* Ui'« i>rojw'rt> hn l<fn 

jiiirrlii«rf«l { \ A t^iinl iH-r» 'n (v> "T • ' •1*'“ n»«Tlc^srr (:) 

"Decree — \n f’nI'T ilirr »inz • prrv<>n «>■'• lii« »Iih» 1 »n l-rJiAlf of a 

Jii frmrnt -pjrl ic r f T tlio |>'’rf fmAn*** «f * lo jwn i||p Amount m thf* 

►tirrlv l«>n 1 1« n tn » »l in *J *• ni**'»nins of Ihu nitr It i» thrrrfc rr ronijwtpnl 

to ifif ijf^-rro }i 1 Irr lohniplIiA i»n M^MTpiJ liA tJiP fMitiil for tjip jiprforniniirp of tho 
(It rrp M>l I in rxpt^it i >n itn Irr apt- 11% «itlioiit in*tiliiijnj n n^iit\r punt for luilc (u) 

" Decree for tuc partncnl of money in satisfaction of a claim arising 
under the mortgage TIim mlo do*-* not thp ilpcrpr olitAinc^l l>j the 

mnr1"»rpt i« for tl e jitt input « f inonr% tn p«iIp«/»Wiopi of a (Inin arinny «pi</rr Mr 

• I rijnyf The nioTlffAse rpfrrted to in till* fiile iiiii«t lie A iiinrljmce exi'tinj /irior 
to the ihte of the decree. And not one rrrofr f l>A llio decree |i||< {I)And{2)] further. 

It mu«l l.e A mh’itlinj niortjAce.nndnot one «liieli h\ reT»on of the eflliit of time or 
■ in oilier like eiiTiinntAnee h^» <eA»ed t«» l-e enfor'eihle nt Hw [ill (3)] Apim the 
nite !• not AjU'lieahle when A UMifnietiiArx inottpAcee lift» Ier«ed the mortgaged jiropertj 
to the mortgAsnr An l»ue^ lura for rent (t), Mnle-«thelen«eu as ji-irt of the morf gaffe traits 
Aft ion (f) Nor does the rule ]iretent a mori/affee [nir hs«in 2 witlileatc of the Court the 
e-juitj of rclemiition At a Court aalein ese'iUmn of |ji« iitonev decree on a chuu mile- 
^>ervd«t^t, nt tl\« mortffsce 

Further, the rule does not )>revent a morlgagee who Iia« two distinct mortgagw, one 
on proport \ vl And Aftolher on projiertj flfrom Aellms //, m execution of a monej dKreo 
on A claim arising out of the mortgage on A and AcHing .1 in csetiition of a nione> dccreo 
on A claim arising out u( the mortgage on II <0 

lllu^lrolion* 

(1) .1 mortgages certain propertj to II which was then in the possession of X, and 
agrees to dclitcr possession thcr<?of to il after recovering possession thereof from X A 
recovers possession of the propertj from X, but does not deliver possession thereof to D 
D sues A for possession, and a desreeis madem B a favour for posse<Mon and for costs. 

In eseoution of the decree for costs, B applies for attachment and sale of the mortgaged 
property. Is B entitled to the order applied for T Yes, for the ehini m respect of coats 
is not a "claim arising under the mortgage*' within tlic moaning of this rule It arises 
under the decree passed for costs (/) 

(2) In A suit for money a decree is passcsl Lj consent whereby the defendant is 
directed to psy to the plaintiff Rs 35,000 It is further declared by the decree that the 
plaintiff should have a first charge on certain immovable property belonging to the 
defendant Is the plaintiff entitled to have tJie propertv sold in cTccution of the decree 
without instituting a regutar suit ior sale on the charge t Yes, because there being no 

(r)” 


<r) 


<«) 
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THE rmsT SGFfRDi;i.K 


O. 34, r. 14 siibstihitcd for (he 'vortls ‘ an} chitn, wheJher arising under the mortgage or not” 
Tiie effect of this alteration w to tonfino the operation of (he present rule (o cases where 
a mortgagee has obtained a personal decree against the mortgagor on the mortgage debt 
In BttcU a cacc the rule proaides that the niortgigec shnll not ho entrt/ed (o bring (fie 
fnortgagetl proii*rlg to sale »« arcfatiOB of the duree ho can hare the propertj sold only 
b} instituting a reguhir »uit for aole (o) and obtaining a decree for sale under rules 4 and 
5 It IS clear that where a niorlgii,cc brings a regular suit for sale and a decree is passed 
in such suit uhat would be bold is the mortgaged property free from the mortgage, 
while jn the other case where the Bint is not for sale, but on the mortgage debt only what 
would bo sold IS the morlgagisl property eubject to the mortgige, in other words it is 
only the mortgagor s equit} of redemption that would be sold The object of the present 
nUo is to preaent mortgagees from suing their mortgagors on the mortgage debt as such 
and in tho execution selling (he bare equity of redemption, thercbj depriving the 
mortgagors of thcriaht of tedeniption that wouldbcgticn to tbctnbj the decree for sale (p) 
fsee r 4 abo\ol A mortgages bia property to Ji to secure repayment of Bs 5 000 
B sues A to reco\ cr Rs 5 000 and obtains a personal decree against A B then applies 
for attachment and sale of vl s interest in the mortgaged projiertj m execution of the 
dureo The proptrtj ram be attached for there is nothing in this rule to bar (fie 
HtlachmcHt (jl, but the sale must be refused under this nde R cannot bnng the pro 
pert} to sale evcejit bj means of a n^ldC suit for sale Stipjrose now (hit J3 sues A 
on a hbf unnn ii led mth the mortgage, and obtains a decree against A Is h pnetided 
to haso A b interest m the roortgago sold to caeeution of such decree ♦ i’es, for the 
rule only piechides B from bringing the mortgaged propertj to sale in execution of a 
decree lor tho paymcni of money m satisfaction of a ctam arutng under the mortgogt 
Under sec HD of the Transfer of Propert} Act howeier, R could not bnng the mortgaged 
proi erty to sale even if thedeciee was fora debt unconnected with the mortgage-debt (r) 
The scope of that section was serj wide for it prerjuded a mortgagee from bnngmg the 
mortgaged property to sale in execution of a decree for the satisfaction of ang eloist 
arising under the morlgoge or not It max hcie be stated that the present rule 
IS a rule of procedure and not a rule of substantiae law , it has, therefore, a retrospectiro 
opera fion (s) 


Sale made in coatraventloo of tins role is voidable not void —It a*'** 

onetime thought that a sale made in contraxcntion of this rule was absolutely a oid (0 aud 
that the purchaser at such sale was not therefore entitled to recover possession from tho 
mortgagor (u) and that if be did acquire possession, he was bound to account for the 
rents and profits realized from the mortgaged property during the term of his po'=session (v) 
But this view IS no longer tenable, and it has been held in recent cases that a sale m 
contravention of this rule is not void, but only voidable at theinstance of the mortgagor 
or any other person ]atcre«ted in the equity of redemption (u) TJiesale in other woros, 
is xahtl until it is set aside The i>roeedure to set aside the sale is by waj of application 
undersec 47 flaeparateiiuiti«b.arre«liinder thatsoction Theapphcation must be made 
before confirmation of the safe unless the applicont proves that owing to fraud or other 
reasons he was liept in ignorance of the sale proceedings prehminaij to sale Tb® s® ” 


(o) '!<■(? TrsQstfr of Propertj Act 18SJ ■ «7 

(p) bee S fwl Emnm y fl/i^ Cciwi »r /ta«« (1875) 

"SW It 187 JiliMrojmalv 
3 Cat 2J9 32 J A S3 rAaiOB*, “ 


(a) chintra ho/A V Kurrota (100^) 82 Cil 
813, AafAuft/n x Jlai Ijan (1908) 52 

Pom 20a 

(f) Torat iXolA V iian«totr (1915) S2 Cal 
*80 30 I C £>88 

( > U'it Oania i Itnjaram (IWI) 5> Bow SIS 


10 I ( 815 

asj JmnMUtfrM > liapasya (ISW 
Iltad Its 

(«) HanruMi v raita, (1906) S3 Ca) 1(3 

(c) XA.6BMV Afl/. AuffwrflOOSJSOCal tW 

(ai hhiatavnel v />aim (IPUS) 

1,C»I 61 K"ii 

tin, (1001) 27 AIJ ^ 

Umraoiin3h(\90S)50Ali HO 
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tf rTnt«l 1 1 II «niit (»» N f n il jfn I' tl " tr rtc>f r Q, 

«(irr <c n''rri»t|on « f Mr ►»t<' i > fr.Wm II* m iifAji* fr U<* j r j»-fir I »• l^n 

j im 1 sM'l 1 \ « «» ml j-'-r* n (y| • r I \ Il •• n • ini*<-ll ( ) 

“Decree \n • nl‘'» ■lirr ims ■ iwr* n *1 M« #i ••1 •m-ti n l-rMlf tf • 

Jti -(iri 1 r (‘’r U <• jwil tman «“ • 1 * «|r» n»* i« j i\ i| o ■m< <int «j««r || r,| if <* 

nHTt\ 1 nlt«ii I* N Ilf ir» 11 •• niptnin? » f 11 *• nili* tl i« If rrrf rr tiij>*'i«-nt 

to the I l!<-rtih{iirit<<|t' MviirM |»t}«‘lNnl( rlfr |x-ff rmati «• f f lli'* 

il< rrv » llinrtf^ili n iin Iff II •itl nl if>«til«itii 2 » »iiil f r mIc (u) 

• Decree for ilic paiTncni of money In sallsfictlon of a claim arising 
tinder the mortgarc Tli* n>lf *1 ■« n f •I|U iinJf« ll<* clr.rr»" ■ t iunf*M \ Ihr 
in rlrs^ff i« fr i| f p\ innit « 1 n nf% »i* »aU‘Ji li n i / ii rfm'n ari’tnj un Itr Ihr 
tnoTfjrnt T) p m Il 2 '» 2 r trlrrTv.| 1 m 11 i« iiilo fini«l l-r n in fl L '-c p\»*l in.’ / rmr 
to tlf.hlp . f Iff .If Iff iin I I I’nr r*t I f II UiP .lp.lrp l.lt. (1) nti I (J)). liirtlior 
It niiKt U A *><'• >U»j m rl^ALP nn I it >t • nr «l i l> > i rr i> n f llip rdliit • f tune or 

am < t1 rr liVr < m iini«l infr I •OT’i !•» If l•ll^ r •■nllr nl liu |i|l (11] Xtun I ho 

rule t» n l aj j tinhlr ul on a u» ifrM tniii m trtti.rr li'« lo Mil ij o m ricnpoil J rt j>crl\ 
to ihomi rip'C >r an loiiiM 1 im f rfoi»t(f) iinlontl <•!« »«onA« jurl ■ f tl om rl^i.olmiii 
aoti n (f) Nor «lo»M tlio pilo J n irnt A m ri,A.or |nif hann. mtli Ica'o of thi* I i>iirl the 
riuitt of rplompti n at a (.oiift mIo in eto uli n « ( Ih' tn< ni \ ilo< r<'<* n a rliim mile 
jienClont ol Oio inortpiffo («}) 

I urthor, the rule <1 iei not j re'cnt a morlticee “li ‘ !>«« t » i|i«tin I iiiorti.ni.e«, one 
on p^opert^ -I arvl another on jifoperij P from aellms P m e^eeiiti m * f a inonei decree 
on a cl iimiiriiine out of the m< rl^ateon I an lacHiUff I in ctii iiiion of n mone\ decree 
on a claim arioing out < f tl e inort(rafe on II (<) 

lllii'lrali Ilia 

(1) 1 nu rtjragei certain property tv 7/ winch nna then in the poMiisiin of V and 
agrew to dclirer poi«e«ion thereof to 77 after recoicring povsewinn thereof from \ J 
recovers posse««ion of the projiertj from \, but docs not dchier po«e«iiim thereof to II 
D sues A for po«<o<4inii, and a decree is made in 7?5 faionr for po»«os!<i in and fur costa 
In execution of the decree for costs It applies for attnehment and sale of the tnortfpged 
property Is B entitled to the order applies! forT ^es, for tho chim m respect of costa 
13 not a • chim ari«ing under the mortgape • iviihm tho meaning of this rule It arises 
under the decree passed for costs (/) 

(2) In a suit for money n decree is ]>asvid bj consent wlicreby tho defendant is 
directed to paj to tho plaintilT Rs 35 000 It is further deelarrd tho decree that tlio 
plaintiS should have a first cliaige on certain immoiable prnpert) belonging to tho 
defendant Is the plaintiff entitled to have (he properti sold iii execution of the decree 
without instituting a regulir suit for sale oa the charpo ? \es, because there being no 


(r) A$Moth r DeAan Lai (1908) $5 Cal 61 

(W 


(e) 

<») 


<») 


. 

W) Ratn Joya/tiaA Chandra t Bhuhn„,.«.^. 

w V 3, f'sirvS) 


(rt Bal Aoonaa v llanirai (Ifi’ll ig u.,. 
208 €61 C 8-0 ( 25) A b 239 ” 

1 V. 6«o 

V> •5'»''>«'*(I913)35AI1 618. 
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THE FIRST SCHEDULE. 


0. 34, r, 14 mortgage or charge prior to the decree, the decree cannot be said to hare been obtamcJ 
for the payment of money uttaltsfaettono/aelaim anting under the mortgage ’ within 
the meaning of this rule Tho immovable property must ha^ o been made security for 
the paj ment of the money btjore th« decree was obtained, otherwise tho provi«ion9 of this 
rule do not apply (j) 

(3) A mortgages two properties X and Y to S Subsequently by reason of the 
wrongful act of yl, R is deprived of part of his sewirity, namely , propertj Y B thereupon 
sues A under aec 68 of theTTansfer of Properly Act, and obtains a personal decree for the 
mortgage debt against A In execution of the decree B applies for sale of property A 
At this date B a remedy on the mortgage had become barred by limitation Tho mortgage 
not being n eubsistitig mortgage (and A not hasing to redeem it] B is entitled to have 
property \ sold m execution witjiont bringing a regular suit for sale on the mortgage (h) 

(4) A executes a usufructuaiy mortgage in favour of B to secure a debt of Rs- 8,00£) 
whereby be mortgages a fixerl rate holding and Ins nght to receive offerings at a temple 
By a subsequent agreement between him and B, A binds himself to pa 3 annually Rs 706 
to B m lieu of the offerings Subsequently B sues A on that ogreement and obtams a 
decree against A for Its 3,200 being the arrears of the annual payments This is a decree 
for the payment of money in eatisfoction of a claim arising under the mortgage within 
the mearung of this rule, and B is not entitle*! to bring the mortgaged property to sale 
m execution of tho decree Ba right to receno the money rested on his position 
as mortgagee (t) 

"He may institute such suit notwltbstandlnf anything contained in 
0 2, f 2 ’—Sco notes to 0 2, r 2, under the head ‘'Exceptions to the rule against 
the splitting of reliefs ’ 

Charge— This rule applies not only to mortgages but also to charges (fl The 
Rangoon High Court decreed a suit for unpaid price on a sale of immovable property 
and incorporated in the decree an order for sale m realisation of the seller’s charge but tba 
Pnvy Council observed that the procedure was irregular (i) In a Calcutta ease 
the holder of a charge on certain properties brought a suit on the charge and obtained a 
decree against the defendant personally wilh a declaration that the plaintiff wois entitled 
to a charge on the properties It was held that the plaintiff was not entitled to sell the 
properties in execution but must file a suit toenforce the chargeas provided by this rule (1) 
But where in a suit on a mortgage bond a decree was passed by consentin the terms that 
‘ the plaintiff will be entitled to reabse (he whole amount taUng out execulian the 
property mortgaged shall remain charged under the mortgage,” it was held that the 
plaintiff was entitled to sell the property in execution (m) 


In Patna it has been held that where in a suit for maintenance a decree is passed for 
Ahr <i’.vsfey.’.ig'.*dw,dai!«iUw^Ae,aup/'^iiKsd^'.w^«i^.swa>Al>.ssd-dftrJaC«iir that 
tho allowance fixed by the decree shall be a charge on certain property the plaintiff is 


(j) 


W 


W 

U) 


<1) ran naghihif v Vaxttd Rfjiafnn 

eo I A I8S 11 J ang 188 1»2 1 ^ 

( 33) A IC 143 11 

(t) Crtinrfa V Aailtu (1017) (5 Cal o30 

rw) CMfJra V Ini/a 

c W N 650 83 1 C 4.4 (2«)AC «»» 



i QUITAniX MORTfi\f?IS 


102.1 


rn'itlf'l In kH 111** j>mjv>ru (n rxf^jti<*n *11 1 n«* ^rivxintr »tiii i« (n) In n ( 

ll-.trinv raw. tji*. »iiit ws* f r m >n«.t anil ■ ron*«.?il ilr- fr*> aa* |vi«v«l clirrrlinc llin 
<lr'rn li»nl In pa< • »iim «f ni'nrx In ijf- pUinhff* *n 1 t!<.rUrin2 a rhirpo on rrriain 
pmprH im lirl 'nnlVI In Ihr ilrfrn Uni |l »#« lirl I ll»al UiP t>UinlllT wa« pnltllr<l In poll 
Up j.roprrtv in rxoculinn «nl ll il It not nppr«*an In iTing * apjvirnip auit f< r 
mIc (o) Rut in A fimibir ra^p tl p AIUliiKt I Hi^li Innrt IipI 1 Uutl a ruil for mIp wna 
rpop«»arT Ip) 

Security bond — \ aminli Uml pi'Mi <lnnn:« Uip ppn frno of nn Ai'prol 
rrpalinr a charp* on II p atirrlirp |m jw.itx ran !«» enf iffci! In »umman prorpfliirr and 
lht« ntp <1 .pa not Apph »1 rn no ppraon la n*nip»l A« riorlc»SPr, fur Iho f.nrt la not 
A jun lical I*‘r»nn (7) ‘vpnolpmUrO 41 , r ■»./»»</ VPiiriir fnr Ihp i>prf<irmanco of 
llpdroipp, and >pp M5. 

Consent decree —TliU mV «1 ».a fjni Api It to conaontalppfrp" for llip morlpttjor 
ran aiairr Uir Wnrlil of Uir niV |f) 

Transferee of money decree from mottsascc — It lisa i«vn hell ii> the 

Ifish C.iurla of Itomlisa And 'fadraa that tlir tr*n«fprpp of a monrj .«!ccrPo obtaintal bp 
A tonrlfifpp AS3in‘t Ilia morlpaffor la Ixiund 1\ tbr rralnclion upon the mort 

pasw. V Ihia mV. And that he cannot IbcrcfoiT bnnp the mortpaped propertr to aalo m 
execution <f the clerrrc {») The contrara baa Icrn held b\ the Hiph Court of 
AlUhsliad (f) 

Mortgage Of movables —O aiiWanot api*!^ to moHcapea of moiablo property 
and ao this rule dnra not eiiAble a mortpapee of moaabV propertj «ho haa obUmetl » 
persona] decree for the »ttri arcurr*! I»\ the mortpape to aue on the mnrfpago (m) 

Sub section (2) —In the Punjab nhew Uie Tranafer of Properlj Act docs not apply 
s mortpagee maj hnnplhepropertj morlpaptal toiale in execution of a mone^ decree (i) 

15. [iVcif. Cf. Act 4 ot 1882, ss. 95 nnd 100.] All 
the protisions contamctl in this Order 
oftK^d’^dciarpT'* ''liicli apply to a simple mortgage shall, 
so far .as may be, apply to a mortgage by 
deposit of title-deeds within the meaning of sec. 58, and to 
a charge within the meaning of sec. 100 of the Transfer of 
Property Act, 1882. 

The old rule —The above role waa aubslituted for old r 15 by the Transfer of 
Propertj ( Amendment) Supplementary Act, 1929, nhich came into operation on the 1st 
Apnl 1930 The old mie was as follows — 

J5 All the provisions contained m this Order as to the sale or redemption of 
mortgaged properly shall, so far as may be, apply to property subject to a charge 
within the meaning of sec 100 of the Transfer of Property Act, 1882 


(a) Ilari\ J/U44mma( rnprii (Ipyj) I I^l Ais O’ t p ja- / o« i -xr m. 

gs I C Oil ( 2«) A 1’ 31 , /!-iM ilrais (r) 

AuArf^rv aural (1917) S lat L J 6$ 38 
I C 791 

(o) AmbnM y XnravnA 11919) 43 Horn 631, ■ . .' 

51 I C 9i9 , SAanlar r ( anpat (19.9) (() , ... ■ 

31 llom L.II 439 no IC 180 ( ») t II • • . 

<p) V Firm ralhn KmAns (X9S“) (I) AiaA Aal V If ■>•>{ /.il (IPOOt S7 

55 All .03 13S t ( 003 ( 32) A A 439 («) AisijiNra V lAlMulnim I 

(«) /Jatf*M5«r iiseA V /nrfra (19|g> 40 I A IV.ni 3I« 1421 I nni ( m 1 |i 

»>% 42 All 158 55 1 I 5M> Offitval (r> 4WW > .411. lura / !«»( I9XV* 15 | 
/(ranrm AojnrafB8(Itl23) 49SUI I. J 1321 t SIV( 31) t U tnl 
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THE FinST SCHEDULE 


0. 34, r. 14 mortgage or charge prior lo tbo decree, the decree cannot bo saul to hive been obtained 
‘ for the payment of money i» eaitsfacltonof a claim arising under the mortgage” wjthm 
flic meaning of this rule The immovable property must ha^o been made eecunly for 
the pu ment of the money before the decree was obtained, otherwico the promions of this 
rule do not apply (g) 

(3) A mortgages two propcrtiea X and Y to 5 Subsequently by reason of the 
wrongful act at A, Bi-i deprived of part of his security, naradj, proper^ ^ thereupon 
sues A under sec G8 of the Transfer of Property Act, and obtains a personal decree for tbo 
mortgage debt against A In execution of the tlecree B applies for sale of jiroperty V 
At this date B s remedy on the mortgage bad become b^rreil by liroifat ion ITie mortgage 
not being a aubsiahng mortgage [and A not having to redeem it] B is entitled to hare 
property X sold in execution without bringing a regular suit for sale on the mortgage (A) 

(4) A excentes a usufructuary mortgage in favour of B to secure a debt of Rs 8 000 
whereby he mortgages a fixed rate holding and hts right to recerte offerings at a temple 
By a subsequent agreement between him and B, -f binds himself to pay annually Ks 700 
to B in lieu of tbo offerings Subsequently B sues A on that agreement and obtains a 
decree against A for Rs 3,200 being the arrears of the annual payments This is a decree 
for the payment of money in satisfaction of a claim arising under the mortgage withm 
the meaning of this rule and B is not entitled to bring the mortgaged property to sale 
in execution of the decree Be right to receive the money rested on bis position 
as mortgagee (t) 

* He may Institute such suit notwlthstandlns anythin? contained In 

0 2, r 2 ' — See notes to 0 2, r 2, under the bead ‘ Exceptions to the rule against 
the splitting of reliefs ’ 

Cliar?6 — This rule applies not only to mortgages but alao to charges (f) The 
Rangoon High Court decreed a suit for unpaid price on a sale of immovable property 
and incorporated in the decree an onlcrfor sale in ^ahsation of the seller’s charge but the 
Pnvy Council observed that the procedure was irregular (1) In a Calcutta ease 
the holder of a charge on certain properties brought a suit on the charge and obtamed a 
decree against the defendant personally wiih a declaration that the plaintiff nas entitled 
to a charge on the properties It was held that the plaintiff was not entitled to sell the 
properties in execution but must fileasuil to enforce the charge as proaided by this rale (1] 
But where in a suit on a mortgage bond a decree was passed by consent in the terms that 
* the plaintiff will be entitled lo reabse the whole amount taking out ezecution, tbe 
property mortgaged shall remain charged under the mortgage,” it was hell that the 
plaintiff was entitled to sell the properly in execution {m) 

In Patna it has been held that where in a suit for maintenance a decree is passed 
the plaintiff, directing the defesidant to pay a fixed sum eveiy month and declaring that 
the allowance fixed by the decree shall be a chaige on certain property, the plaintiff i* 


(S) -A” 

1 Gopal (1921) <3 AU 877 63 I C 

[ (21) A A 131 

(') 

■ ■ 

0) 

(A) 

It) Knm ICayh ,bir y PniW /■'A'*'"'’* 

1 flOI A 183 n lung 189 14- I C 7Ba 

t (33)A VC 143 ,,o 41 

1 (1) Ooiinrffl r Eatlai (J0l7) <5 Cal S30 

' (») Koffit CbaiiJra V fViyn 

C W N 550 83 1 c 4-4 (-4)-*‘ 9’ 
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rntttlr>l 1 > mII If f in rxt^li'n iin I n » •tut k («) In » 

n imfnr r»»« riiit »«• f tr an 1 • r«*n**"nt »a« ilirr^ iitij If >» |>] 

tfrVti l«nl I'’ I'*' • mm « I ni nrj in If ♦» *n I «lf« Utin; a '■fiar^r t-n <«-rlAin 

pr>*pri1i»>« 1--1 mnnz In Ifi* ifrfrn f»n1 It |,rU Ilia I tfir I Uintl/^ »»« rnlill^l I't frll 
ifif pn jwfli in n an I tfit ft not In fnnj « »rjnriio »i:ii fur 

mIc (rf Itiil m a vimiLir raw* i|,o \|Uhal>« ! Ili^ti ( <>un | r1 1 tliat « *iiii f r ul'' wa« 
r<'^-i*n (f) 

Sccorlly bond — \ ►nr-uni> |«nl cnm ildnnj ifii* |<rn Irnt-A <f »n "pj*^! 
rrpatins • rfi^r?** « n tli«* mjitIioa projtrrli rMi cnf tnrtf f \ mmman jtrtwoifiirr and 
lht« ruff «f Tn not nppli «) rn no prison i* nanir<l a< m fur the (onrt k rot 
a juh fioil porn'n (j) Sor n loinlcrt* 41. r "■ p**l, ‘wiiriti for tfip jH'rf irrnarico <jI 
tl c tlcftTV, anlaor* N*». 


Consent decree — TIii«niIpt!iranotapph to tojsM-nlKfpcrpp* for tjip mortciqor 

oan Maiir tf p f<rftpfif of If p ntfo frf 

Transferee of money decree from moitgajec— It iin f^^vn Imti tim 

Huh (4mr1i of llomKij and Madra* that the tren*fptrr of a intinr^ dprrro ofjtninoil 
a inorlpapro a{riin>t liia m< tt^ijror i* bound bt thp rpalficlimi im]Nrtc«l iijioii tbe mnrt 
Ftpop I \ tfiia rulp. and that lip cannot thereforr brmF the tnorlFaFcd ptopprti to aifo in 
cswTitirnof tfiP decree (#) The contran liaa teen Iictd bi the Jfijh Court pf 
AIUKifnd (I) 


Mortgage of movables.— 0 3liloranota|ndj to morlF-icei of ino\ablo property 
•nd ao thia rule dnea not enable a mortFiFcp of moaabfc pro)>ert^ who haa obtained a 
penonal decree for llie itini ap< ure*! the iwortFaFC loaue on the inorfFaF® ('0 

Sob section (2) —in the iHinjah irhere the Transfer of rroj>erl> Act doea not opply 
• morlFapee maa hnns theproj ertv morlFa2p«l to aale in execution ofa mone^ decree (t) 


15, [iVcit‘. Cf. Act 4 of 1882, s^. 91) ntid 100. ] All 
tlic provisions contained in this Order 
«fmiVKal;tcT.'lr.’‘‘‘ "liich apply to a simple mortgage shall, 
hO far as may l>c, apply to a mortgage by 
deposit of title-deeds Mitliin the meaning of sec. 58, and to 
a charge twthin flio meaning of ftcc. JOO of the Transfer of 
Property Act, 1HH2, 

The old rule. 'Ih" at 'i" a'l" w«« for old r 15 by the Transfer of 

Property (Ainm-lmedl) f'u|-pl> in. idary A«l. lU-Mf. which camo into operation on the 1st 
April loin Tfifl «.l I iiiIp Wrt« (!« f*dl< I— 


15 All the j rorlsf «ii» in thU Oril.r as to the sale or redemption of 

mortgaged i>rt/j.(ty simll, e-i fur n» iiitiyU, applyto property subject toa charge 
Withm the IIW nnlin/ of si < HMI iif ll » 7iaii»f»r»f I'nipcrty Act. 1882 


(") narl 


Jlariv M .•nmMil 1 11 iltU'lnt n»t n>l 
Ds J « 

Sarvifrv Am, <1 { | Ul 71 il 1 "< t J fH S'* 
I ( 7U1 

<oJ Anfnhl V X/iriiin (tlllU) II «> Altf 

SI r ( u;i AAiniir r 1/ 1>.; 

31 )i< III I n m Mil f I >p') ( n 

ip) Pontlniil V ! trtn llill i Uhh} i (1012) 

S'. All 7ftl n» 1 « tViMAXlA A 4S) 

<l) fhigh ,lar n,«Jh V I If /n tiUmfll Mt A 

J.S it AN Ifts n I < S'fJ OgtiM 
UerArtrs fi/aj ii L. • 


«n 02 1 C 407, ( 2«)A II 191 
(r) /Brfraovmi Patt > Sarrnrfra 11921) SS C»J 
( J 61 ei 1 C 8S2 ( 2 >1 A C 3S ^uAi 
tinxdra r /‘nya AaM (1924) 28 C WJ, 
5S<» 83 I C 424 ( 24) A C 645 
(c) CAPayanr iatthmnn (190.) 31 Dom 482, 
AifOrslAnam v Snnirata (1008) 31 Mad, 


ft) nuKhPalv J/aent iat (190a) 27 All 450 
(•») Offnal Atr Chimniran (1932) 67 

pom 3te r 33) A S 51 

(g) AWb4 f A) ) IS Lih 143 
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THE FIRST SCHEDULE. 


0. 34, r. 15 The old rule and the new rule. — 

1 The words “as to the sale or redemption of the mortgaged property” which 

Were in the old rule hire been omitted, and instead thereof it is noTP provided 
in general terms that the ptmisions applying to simple mortgages shall 
apply to charges 

2 The w ords " mortgage Ly deposit of title deeds within the meaning of sec 58 

are new 

Charge — Where immoMible piopertj of one person is by act of parties or opera 
tion of law made security for the jiaymcnt of money to another, and the transaction 
does not amount to a mortgage, the latter person is said to have a charge on the property 
[Transfer of Propertj Act, s 1003 A charge for rent created by sec G5 of the Bengal 
Tenancy Act (w), or by sec 5 of the Madras Estates Land Act, I of 1908 (*), is not a charge 
within the meaning of sec 100 of the Transfer of Property Act See notes to r 11, 
“ Charge See Ghose on Mortgage, 5th e<I , pp 109 110 

Mortgage hy deposit of title deeds.— By sec 96 of the Transfer of Property 
Act, a mortgage by deposit of title deeds is now placed on the same footing as a simple 
mortgage 

Sal6 —A charge is enforced Ly sale and not foreclosure 


0. 35, 
rr. 1,2 


ORDER XXXV. 

Interpleader. 

1, [S. 471,] In every suit of interpleader the plaint 
Plaint in iDteipica 4 er shall, lu addition to otliet statements 

necessary for plaints, state — 

(a) tliat the plaintiff claims no interest m tlie subject- 

matter in dispute other than for charges or costs ; 

(b) the claims made by the defendants severally ; and 

(c) that there is no collusion between the plaintiff and 

any of the defendants 

Interpleader suits — See«ec 88 and notes Iherelu 

2. [ S, 472.] Where the thing claimed is capable of 

being paid into Court, or placed in the 
custody of the Court, the plaintiff may be 
required to so pay or place it before he can 
be entitled to any order in the smt 

May be required to so pay or place It " — These words have been 
substituted for the words “must so pay or place it in msw of the addition of the "ord* 
“immovable proiierty “ in sec 88 The procedure by payment or deposit is plainly not 
applicable to immovable property 

SuTOmma V SaT\aTiarayan<t (lOlB) *- 

JH, <8 I C 794 
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3. [ S. -17. ] \\nif'rc nn\ of the dpfLiuhnts iii nn nitcr- 
plcitlcr suit IS nctii'illv suing the plnmtifT 
rcsjioct of the sulijcct nnttcr of such 
suit, thcCoiirt m uliicli the suit 'igiiust tlie 
phintiiT IS pending slnll, on being informed hv tlic Court in 
which the intcrplc'idor suit lias l>cen instituted, sta\ tlie 
proceedings as against liim , and his costs in tlie suit so sta%ed 
ma\ be proandoil for in such suit , but if, and in so far ns tlie\ 
arc not prondod for in tint suit, thej inaN he added to his 
costs incurred in the interpleader suit 

Alteration in the role — vnnt* onbrifu; Inf rmul Ir the Court hid 
th^ int^r] Irn Irr^it ix^n in»1itot«l harp b<^n #ul>«tilutf»l for the word? on 
Lem? duU infor»r«l 1 v tl p Court wl i h i»»**«l ihp drerw in the interpleader suit in 
favour nf tl e stake 1 oiler llatsueh levrw* I aa bfvn pa^ortl LnlcrtleoH section 
proeee«lin-^ in ot} er liti?atinn reUtin? to the same subject matter could oi N be afai cU 
on the 7W« n j o/ a Jtrrrt m tl e fnterplca Icr-suil Cndcr the j rc^nt nde tl e\ can lo 
stave*! on U e vert i"Sf <»• oa of tl e Intcf7»lea<lcr suit 

Appeal — \n«i peal lies from an onlcr under this rule [0 -13 r I cL (p)) 

Fioeoiare at fir tlM*arlns 4< [ ^ R> S C , 0 57, r 7. ] (1) At 

the first hcanng the Court may — 

(a) declare tint the plaintiff is disclnrgcd from all 

Inbilit} to tlic defendants in respect of the tiling 
claimed award him his costs, and dismiss him 
from the suit , or 

(b) if it thuiks tint justice or con\ emen.ee so require, 

retam all parties until the final disposal of the 
suit 

(2) "NMiere the Court finds that the admissions of the 
parties or other cMdence enable it to do so, it may adjudicate 
the title to the tlung claimed 

(3) AMiore the admissiqns of the parties do not enable 
the Court so to adjudicate it maj ducct — 

(a) that an issue or issues between the parties ho 
framed and tried, and 

(h) that an} claimant be made a plaintiff m lieu of or 
in addition to the ongmal plaintiff, 

and shall proceed to tr} the suit in the ordinary manner 
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0, 34, r. 15 Tbe old rule and the new role — 

1 Tbe words ns to th« sale or re<lerai>tion of the TBortca.e*! property ’ whu'h 

were m the old rale h*iTe)>c<‘notnitte<l, and instead thereof il ts now provided 
in general terms that the prosi ions appUing to simple mortgage shall 
appU to charges 

2 ThowonU mortgage bv deposit of title-deeds within the meanins of 

are new 

Charge — ^"here immovable prO]*crtv of one person is bv act of parties or opera 
lion of law made secunU for the immeat of mones to another, and the transaction 
does not amount to a mortgage the latter person t« s.aid to ha\ e a charge on the propertj 
[Transfer of Proj^ertv ^ct, « 100). \ charge for rent created b\ sec 6o of the Bengal 

Tcnanca -^ct (ir) otfaysec 5o! the Madras F^statca Lanl Act, I of l!)0S(*),i3nota charge 

within the meaning of sec 100 of the Transfer of Properts Act See notes to r II, 
Charge hee fibo^e on ilorigage, 3th e<l , pp 100 1 10 
Mortgage by deposit Ot title deeds —Bv se- 06 of the Tran fee of Propertv 

Act a mortgage bv dc|>c>«ii of title-deeds w now placed on the same footmgas a^nnplc 

mortgace. 

Sale — ) charge is enforced bv sale and not foreclcxure 


ORDER XXSV 
Interpleader 


0. 35, 
rr.1,2 


t. [S. d?!."] Ill even* suit of uitcTplentler tlio phint 
pumt IQ intcni « r slioll, lu Afldition to otlier statemehtis 
noccisarv for pl.imts. state — 

(a) that the plaintiff clainib uo interest in the subject- 

matter in flispntc other than for charges or costs , 

(b) tbe clauns made by tlie defendants seterally » 

(c) that there is no collusion between thf' plaintiff and 

any of the defendants 


Interpleader sous — See h-c SS «nd note* lhen*f«» 

2. [ S. 472.] 'Mliere the thing cJamied is capable of 
being paid into Court, or placed lu the 
custotly of the Court, tlic plaintiff may he 
required to so pay or place it before he 
be entitled to any order m the suit 

•• May be reQnlred to so pay or place if — nic<« wonl* 

gubi-tituted for the words * iri«s»M>pav otpUccit in mow of the addition of the 

“ jmmorable propertv ' m aoc Sb The pwwlure b\ iviv inent or dci’osit i« pUio ' 
appliMiWc to «nTOo\&Ue ptopevtv — 

lU t C T9I 
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3. [S. •17.] Whore any of the defendants in nn inter- O 
|ilcador*smt is actually suing tlic plaintiff 
Tcspcct of tlic Milijcct -matter of such 
suit, the Court in which the suit against the 
plaintiff is pending shall, on being informed by the Court m 
which the interpleader-suit lias been mstitutc<l, stay the 
proceedings as against liim ; and his costs in the suit so stayed 
may bo providcil for in such suit *, but if, and in so far as, they 
are not prodded for in that suit, they may be added to liis 
costs incurrc<l in the interpleader-suit. 


AlUratlOQ In the role — ^TIk* “»>nl>cnv? InformwMjv the Court m Tillich 

the interi«lea<ler eoit Has Iwrn itwlitutrj” Hatc been iub«tjtufc<I for the word* “on 
being «lu1\ informer! by the Court which ii**-**! th© deerre in the mter]>le»der-suit m 
farour of the ataVe holder, that auch deeree ha* been pa*3fd ” Under the ohl section 
proceeding* in other litigation relating to the aamc subject matter could onh be staged 
on the o/ a drertt in the inferideader suit Under the rule tliev can bo 

staye«l on the Tei 7 institution of the mterpiciwler suit 


Appeal — ^noppeal lies from an order under this nile to 43, r l,cL(p)] 


rroecdnre at flrtt li'artDS 4, [ S. C., O. 57, T. 7. ] (1) At 

the first hearing the Court may — 

(a) declare that the plaintiff is discharged from all 

liability to the defendants m respect of the tlung 
claimed, award lum his costs, and dismiss him 
from the suit ; or 

(b) if it thinks that justice or convenience so require, 

retain all p.arties until the final disposal of the 
suit 

(2) AMiere the Court finds that the admissions of the 
parties or other e\’idence enable it to do so, it may adjudicate 
the title to the thing claimed 

(3) AVhere the admissigns of the parties do not enable 
the Court so to adjudicate, it may direct — 

(a) that an issue or issues between the parties be 

framed and tried, and 

(b) that any claimant be made a plamtiff m heu of or 

in addition to the original plamtiff, 

and shall proceed to try the smt m the ordinary manner. 

33 
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0, 35, Non appeatance ol claimanl-delendanis — ANTiere tbe claimants do not 

jY, 4, 5 appear at the first hearing the Court may. If the suit is jiropctly instituted, declare 
under sub r (X) that the plamtifl is dichatged from all liability to the defendants in 
respect oI the me ney claimed, award him hi» costs and dismiss him from the suit (y) 

SuP rule 3 — ^This sub rule has been taken from 0 57, r 7, of the English Rules 
Appeal — An appeal lies from an order Under this rule [0 43, r l,cl.(p)] 

5. [S, 474.] Notlung m tliis Order shall be deemed 
to enable agents to sue their principals, or 
not institute Interpleader tenants to suo thoir landlorcls, tor tne pur- 
' pose oi compelling them to mterplead wth 

any persons other than persons makmg claim through such 
pTiuGipala or landlords 


JHuttrationi 

(a) A deposits a box of jeirds witb B as his agent C alleges that the je'ttls 
were wrongfully obtained from him by At and claims them from B B cannot mstduf* 
an interpleader suit against A and C 

(b) ^ deposits a bos of jewels with B as hie agent He then write# to C iot ft# 
purpose of making the jewels a security for a debt due from faitoself to A afterwawi 
alleges that C e debt is satisfied, and C alleges the contrary Both claim the jeweh fro® 
B B may institute an interpleader suit agamst A end C 


Interpleader suit by Agents— In iR (a)> C does not claim through 4 
(principal) but udtersefy to him hence no interpleader suit can be brought In 
ill (b) C claims ihrough A hence B may institute interpleader suit against A and C 


Interpleader suit by tenants —A lets certam lands to B c allfSe* 

that the lands never belonged to A and cUinis the rent from B B cannot 
an interpleader suit against A and C this is because C ilaims odierscfy to A (landlord) 
But \{ C claims the rent alleging that the lands were sold to him by A sf'er 
the same were let to B, B may institute an interpleader suit against A and C the reason 
IB that m this case C claims fArowg&^.tbat is as purchaser from A The result is lha*®® 
interpleadcc^uit by a tenant can only b« maintained if the defendant other than the 
landlord claims through the landlord («) The following is a peculiar case A gr^” 
a perpetual lease of certMO Tillages to his wife B B sub lets tfae viUagea to O 
alleging that the lease granted by him to B was executed b^ him benaiii m the na®* 
of B giTcs notice to C, claiming tho rents of the Tillages B denies that the transaction 
was fcenami, and she also claims the rents from C C can maintain an interpleader s“‘ 
against A and B The reason given is that A must be deemed to claim through B ('*) 
bee Indian Evidence Act s 116 


Interpleader suit Py a Railway Company— A Railway Company b 

an agent ’ of the consignor within the meaning of this role, so as to preclude it i 
filing an interpleader suit against the is jn ucw of tbeaou’' claimmg adverser 
to the consignor (6) ^ f be jiroccduie by payment or depo _ 


(») 

Ch 

/toifiurfj 


propert) 


nln-v fi>t/v(IS8S)15CBl 49. 
V Aoli NalAClilOejSSCal 985 


* Si 

(i) Suramma v Sarutnartga j. n t nv (l#l*) 
114 48 I C 701 f g 9,8 
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6, [i>. 475.] \Vli( ro tho suit is |)roj>(^I^ instituted tlieO.3’ 
r-h*rp-t fii.in* ir.nM. Coiift luav pFondc for the costs of tho 
original jil'iintifl bv guing liim a charge 
on the tiling claitiicd or in some otlior cfToctml wnv 

Appeal — Vnuj Iir« fr in *in » nVr 1IM l»Tll M nilc [O n r l.cl d )) 


oiinnit xxxvr 

Sifccial Cmc 

1, [s. 527.] (1) I'arties clummg to he interested in o. 

tho decision of any question of fact or Iai\ rr. 
r uriToj mi n’**'' enter into an agreement in uTiting 
stating such question in tlic form of a ease 
for tho opinion of tho Court, and proandmg that, upon tlie 
finding of tho Court with respect to sucJi question, — 

(a) a sum of money fixed by the parties or to bo dotor- 

inined by the Court shall be paid bj one of the 
parties to tho other of them , or 

(b) some properta moaabic or iinmo\able, specified 

m the agreement, shall be dell^ered b} one of 
the parties to the other of thorn , or 

(c) one or more of tho parties shall do, or refrain from 

doing, some other particular act specified m the 
agreement 

(2) case stated under tins rule shall be duaded 

into conseciitn el} numbered paragraphs, and shall concisely 
state such facts and specify sucli documents as may be nccos 
sary to enable the Court to decide tho question raised 
thereby 

ClclQSe (1) — \\ hen the provisions of thii cUuve were not complied vnth the Court 
refused to entertain the case (c) 

2. [S. 528 ] ^^^lere the agreement is for the delivery 
of any property, or for tlie doing, or the 
refraining from domg, any particular act 
the estimated xalue of the property to be 
delnored, or to which the act specified has reference, shall be 
stated m the agreement 

~(0 TrntlffoflhePi>r1ofISombiiv\ Jlmn e pal I 155 I C 893 ( SOr^ B "32 

Corporahono//l«n<My(I9SU)SI Dam 9.0 I 


102S 


TTHB 5mS'E SCHEDmE. 


0. 36, 
rr. 3-5 


3. [S. 529.] ( 1 ) The agreement, if framed in accord- 
ance \vith the rules hereinbefore contained, 
may he filed in the Court wliich would have 
jurisdiction to entertain a suit, the amount 
or value of the subject-matter of which is the same as the 
amount or value of the subject-matter of the agreement. 


(2) The agreement, when so filed, shall be numbered and 
registered as a suit between one or more of the parties claim- 
ing to be interested as plaintiff or plaintiffs, and the other or 
the others of them as defendant or defendants ; and notice 
shall be given to all the parties to the agreement, other than 
the party or parties by whom it was presented. 

4, [S. 530.] MTiere the agreement has been died, the 
parties to it shall be subject to the juris- 
dictioD of tlic Couit and sliall be bound by 
the statements contained therein. 


5. [S. 531.] ( 1 ) The case shall be set down for hear- 
Hwriaj *ti<» diipoeai oi uig US a suit instituted in the ordinary 
manner, and the provisions of this Code 
shall apply to such suits so far as the same are applicable. 

(2) Where the Court is satisfied, after examination of 
the parties, or after taking such evidence as it thinks fit, — 

(a) that the agreement was duly executed hy them, 

(b) that they have a hond fide interest in the question 

stated therein, and 


(c) that the same is fit to he decided, 

it shall proceed to pronounce judgment thereon, in the same 
way as m an ordinary suit, and upon the judgment so pro- 
nounced a decree shall follow. 


Birth after case set down —in the case ol the subsequent birth of an infant the 
former order to set down should be discharged and the special case amended by matmS 
the infant ft pftrty(d) So aUo^hen an infant bom a fewdays before was accidenta f 
omitted to b« made a party (e) 


Pit to be decided — The Court will not mahe i 
where the parties have another specific remedy (/) 


i abstract declaration in a wse 


td'i <Jjw<v S«/H(I870)I..R 5«t 

(e) JatMbSf Twlt(18*0)L It It M a«3 
(/) TrHttet* oj tht i'orl oj Uombay \ 



SUMMABY SUITS 


onmii XXXVII. 

Summary Procedure on Negotiable 

1, [S. 53S.] This OrrI<r ^ ^ 

Arrll^.tlonefori.r only tO— 

(a) the High Courts of Jiulicnturc nt Fon W 

^Iftdras and Boinlny , 

(b) tho Chief Court of Lower Burma, 

(c) the Court of tho Judicial Commissionf r of 

and 

(d) anj other Court to which sections C32 to rA’ ft 

the Code of Ci\il Procedure, 1882, lm\c 
already apphed 

Courts of small Causes In Calcutta, Madras and Beinb37^T,, 

eofresponding Chtptef of the Code oi 1882 eppliedsho to Pre*i lency Smell Ub». 


Clause (d) — Although Mctions 532 to 537 have been applied to a auUnl na* 
Court, j et the subordinate Judge of that Court when exeKising Small Cause Court j^nt, 
has no jurisdiction under this order {g) 

Labore High Court — The Lahore High Court is not mentioned m clause (a) of tl 
rule See as to this the underrocntioncd case (A) 

2. [S. 532] (1) All suits upon bills of oxcliangi 
liundies or promissory notes maj , in ca* 
» Ju u^o wus'of cifTrngV the plaintiff desires to proceed hercunde 
he instituted by presenting a plaint m tl 
form prescribed , but the summons shall bo m Form No 4 \ 
Appendix B or in such other form as may be from time 1 
time prescribed 


(2) In any case m winch the plaint and summons a 
in such forms, respectively, the defendant shall not appei 
or defend the suit unless he obtains leave from a Judge ; 
hereinafter provided so to appear and defend , and, m dofau 
of his obtaining such lea^e or of his appearance and defen 


(*) 


ilhonU Hal V Muhammad (I8'’7| 8 I 
JSa 99 I C 819 ( 27) A L 174 
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O. 37, r. 2in pursuance ttcreof, the allegations in the plaint shall be 
deemed to be admitted, and the plaintiff shall be entitled to 
a decree — 

(a) for the principal sum due on the instrument and for 
interest calculated in accordance nitli the proMsions 
of section 79 or section 80, as the case may be, of 
the Negotiable Instruments Act, 1881, up to the 
date of the institution of the suit, or for the sum 
mentioned in the summons, whichever is less, 
and for interest up to the date of the decree at the 
same rate or at such other rate as the Court thinly 

* fit ; and 

(b) for such subsequent interest, if any, as the Court 
may order under section 34 of this Code ; and 

(o) for such sum for costs as may be prescribed : 

Provided that, if the plaintiff claims more than such 
fixed sum for costs, the costs shall be ascertained in the 
ordmary way. 

(3) A decree passed under this rule may be executed 
forthmth. 

Old Section. — This rule corresponds with s 53l of the Code of 1882 except lu 
the following particulars — 

1 The explanation to a ^32 has been omitted, and in lieu thereof tlie nords 

“ the allegations in the pUmt shall be deemed to be admitted" have been 
added into snb r (2) See notes below under the head " The allegations 
iQ the plaint shall be deemed to he admitted " 

2 The fourth paragraph of e 532, which provided that the Court should not 

require the defendant lo pay the amount claimed into Court or to give secu 
rity therefor Unless the Court thought that the defendant had not a pri'”^ 
/oci« case or that the defence was not made in good faith, has been omitted 
See r 3, sub t (2), below 

3 See also notes below “ Changes m sub r (2) ” 

Changes in Shb-rnle (2). — Clauses (a), (b) and (c) of sub r (2), and sub rule (3) 
were substituted after the words “ shall Lo entitled to a decree ” m sub r (2). for tli® 
following words, by Act 30 of 1926, 8 4 — 

‘‘ for any sum not exceeding the fiiira mentioned in the summons, together with 
interest at the rate specifi^ (if anj ) to the date of the decree, and such sum for 
costs as may bo prescribed unless the plamtiS claims more than each fised shuIj 
in which case the costs shall be aseertaiaed in the ordinary waj , and such decree 
may be exercuted forthwith " 

See notes below “ Interest ” 
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Points of difference between anmmary soli find ordinary sail on negotiable 0. 
Instruments: 

(1) A pUintifl cnforcinff a nf)rot{al>1<‘ invtnimmt maj either linnf; a *«ni/n<jry 

fiuit or he RiA% I rin;; a auit in (he on/innry manner The adrantnee of a 
mmmai^ suit ia that the defendant ia not, a« in a suit hrought in thoonhnarj 
manner, ent It lr<l aantripM loilefeml tlioauit Die ilcfendant in a summary 
suit mu«t tipjJyfor Itnrf to defend willnn 10 da\s from the acmee of tho 
summons upon him (see {.imitation Aet, 1004, sch I, art IIO), and such 
leA\r mil lie prantcl onK if the aflidavit filrsl h^ the defendant diselosca 
such facta aa would maleit ineumlient on the plaintiff to prove coaaideration 
or such other facts as the Court maj deem sufflcinct for prantinj; leave 
to the defendant to appear and defend the suit If no leave to defend la 
gtantetl the plaintiff la entitle«l to a decree 

(2) A summarj suit must he brouf>ht willnn one jear from tho date on which 

the debt becomca due and payable (Limitation Aet, lOOS, sch. I, art S] 

Tlie period of limitation for a suit brought in (he ordinary manner on a 
negotiable in*trumrnt is 3 years. Article 3 of the Limitation Act, lOQS, 
as It originally stood, referred to suits under the summary procedure 
referre*! to in section 128 (2) (f) of the Coile, and this was construed 
as not including suits under O 37 (») That article was accordingly 
amended by Act 30 of 1025 by adding to the entry m the first column the 
words “ where the provision of such summary procedure does not creludo 
the ordinary proceilurc in such suits and under 0 37 of the said Code ” 

At the same time the petioil of limitation was ertended from six months 
to one year 

(3) A summary suit can only l»e brought in the Courts mentioned in r 1 

A negotiable instrnmeot means a promissory note, bill of exchange, or cheque, 
evpressed to be payable to a spectfieil person or his order, or to the order of a specified 
person or to the bearer thereof, or to a specified jierson or the bearer thereof (Negotiable 
Instruments Act 20 of 1881, s 13) 

A bill of exebangO h an instrument in writing containing an unconditional order 
signed by the maker, directing a certain person to pay a certain sum of money only to, or 
to the order of, a certain person or to the bearer of (he instrument (Negotiable Instruments 
Act, 8 5) 

A promissory note is an instrument in writing (not being a banknote or a 
currency note) containing an vnmn UUonal undertaking, signed by the maker, to pay a 
certain sum of money only to, or to (he order of, a certain person, or to the bearer of that 
instrument (Negotiable Instruments Act, s 4) 

JHti$ltaUon« 

(a) A executesaninstrument whereby be promises topay Its 5,000 to £ on demand 
By the some instrument it is provided that B should not be entitled to call for payment of 
the said sum vnltM A fails to delner certain goods to B within six months The 
instrument is not a promissory note, for the undertaking to pay Rs 5 000 is condi- 
(ionafupon^'sfailuretodeInerthegoo(ls.5i>noRV llaLim lf«Aom«tf(1890) 19 Mad 368 

(b) yfexecutesanmsfrumentwherebyhepromisestoiMiyRs 5,000 to Bon demand 
At the same time a separate agreement is roaile between the parties whereby B agrees 
not to demand payment of the sum of Its 6,000 unless A fails to deliver certain goods 
to him within six months The instrument Is a pmmisHory note Bimon v r/nl.n, 
JfoAome(I(189G) lOMad 308 

' (0 fiaiiWfov .tw«t{iej)6st«t «« am o 4»i»,(2jja c ?8l 
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37, r 2 Limitation for suit — See notes abore Points of diSerence between summary 

suit and ordinary suit on negotiable instruments 

Limitation for application for leave to defend —The period of i m tationfor 
an appl cation for leave to appear and defend is 10 days from the date when the summons 
IS served Limitation Act sch I art 159 The Court has no power to extend the 
time (j) unless the Court has by a rale framed m that behalf made sec Oof the 
Limitation Act appl cable to such appbcation as has been done by the H gh Court of 
Bombay See App IV below [Rules made by the H gb Court of Bombay] 

Form of summons in a summary suit — ^The summons m such a su t 
requires the defendant to obtain leave from the Court with n 10 days from the service 
thereof to appeir and defend the suit and with n such time to cause an appearance to 
be entered on his behalf see Ax>pendix B Form Lo 4 

Defendant sLall not appear nnless he obtains leave —This role provides 

that a defendant who has failed to obtain leave to defend cannot be allowed to appear 

l I 1 i , 1 T IP 

' 'III 


instalments (^1) 

Interest — Sub ml© (2) before it was amended bv Act 30 of 10 fi was m almost the 
same terms as s o3‘’ of the Code of 188*^ The sub rule has now been amended and pro 
Msion has been made for interest first up to the date of the institution of the su t 
secondly uj to the date of the decree and thirdly afterthedecree As to interest uji to the 
inatitition of the su t it u to be calculated m accordance with the pro nsions of see "O oj 
sec 80 as the aso may be of the Negotiable Instruments Act 1881 See the undernoted 
case {f) As to interest from the date of the mat tution of the suit to the date of the 
decree it may bo awarded at the discretion of the Court at the same rate as aforesa d or 
at auch other cate as the Court th nks fit As to interest from and after the date of the 
decree the same may bo awarded under sec 34 of the Code Sec 70 of the ''ego^ able 


I I 


ords 


^as 
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It 
oily 
d It 
t of 


oulJ 

ling 


(i) ilahn -tar V Sarai Ckand a (1900) 
C av If 259 
ft) , 

(U) 

(0 


3BB 111 I C 809 ( 33) A 299 
(«) See Xivler Jlulth \ ^/ta k Seraj>i(tdn(lO V 
49C»1 716 701 C 130 ( 22) A C S12 
(j.) 5A1/ wjr/waOg 01 Cal 130 

( 0 ) Dhupal T Soyrend a(19n3)80Cal 
(b) feidaachnlavathi V Aan apP®. 

Had 393 141 1 C 809 ( 33) AM <> 
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Salt ft^alnst finn — Tli<’ qiir«f ion «!M*n » »iiil I rotijht 

It firm an 1 »rmcp iurflmwl iij>on a p*TM’naaan*H<*ff»>«1 |*irtnrr, an I »iidi jwtK naj pear* | 
tinier ]in te«t ilrntmc that |r t«a» a partner, lie ronll aj>j««ir with nl chtaininc Irare 
tin Irr thi» rule i« (Ii«cu««<«l in the un lenwrnti »oe«t cav» (^| 

3. [S. 533.] (1) The Court slinll, ujioii nj)])lication 
by the ilcfcmlaiit, gi\c Ica\c to npiicar and 
*itirr)tl“t to (icfcml the suit, upon affidavits vliicli 
icatcto.iK.r disclose sucli f.icts US ^\ould inako it 

incumbent on tlie Iioldcr to pro%c consideration, or such 
other facts as tlic Court may deem sufficient to sujiport the 
application 

(2) Iea\c to defend may Iw gi\cn unconditionally or 
subject to such terms ns to payment into Court, giMiig security, 
framing and recording issues or otherwise as tlic Court 
thinks fit 


AlteratlOGS In the rule — tmlcr the ol<l a«tiona it waa ollisnfon upon thi* 
Court to grant leare to the <]«fendant to »I l*^«r ttml <lrfcn>l if he pni 1 into Court th" 
amount c1aime<l bj (he plaint ilT and mentionnl in Oieaummnn* It m no longer lo under 
the pre*cnt rule The wordi upon the defen Unt pa Mm; into Court the aum mentioned 
in the summnna or, which occtirre<! in a SSSafierthe won! auit m the third line 
hare been omitted 


Limitation — Tlie applic.»tion for lea>e to appear and defend must be made within 
lOda^sfroni the date of aerMceof the eummons on the defendant The date shown in the 
Sherifl 8 return as the date of aerMce is the onl^ dale to which reference could be made 
to determine the question of limitation aiiainj; on an application under this 
section (») 

Sub rule (2) — As a rule leave to defend should be gnen unconditionalh if the 
defendant shows a prima facie ease or rai^ a triable i«uc Leave should be made 
conditional if the Court doubts thefrona Jf'/c«o(thedefendant orthinhs that the defence 
13 onlj put in to gam time (a) 


AppCitl — ''o appeal is allowed under tho Code fmm an order under this rule The 
High Courtof Calcutta has held that an order under this rule directing a defendant to give 
security as a term on which leave to defend should be given is not a ‘judgment’ within 
the meaning of el 15 of the Letters ratmt. and not therelore appealable as such (/) 
But the Bombaj High Court holds that an appeal lies from the final judgment in a sum 
mary suit (u), and that an appeal also lies from an order refusing leave to appear and 
defend or an order granting leas eon terms for the order though in terms interlocutory 
has the effect of determining the rights of the parties and is technically a judgment from 
which an appeal lies under the Letters Patent (t) 


(l) Chrary \ /‘oAooww/ {ia"e) 50 Boro 90 
'* 1 1 495 < 28) t B 585 

(r) itaJhubLoUv ffooprndraHara n neot) SS 
C»l 5*3 

(I) na«lft\ /<flcr^{l?9l)l8B<« “17 Penya 
Uivaxi V Iyer (19 4) 46 

Mvl L J 255 “SIC 505 ( .4) A M 012 


(0 •t4if (1915) 42 Cal 


(•■> 

(r> 
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0. 37, 
rr.4.7 


4, [S. 534.] After decree tlie Court may, under special 
a? de d cree circumstauces, set aside tlie decree, and 
wer o sc a? necessaiy stay or set aside e 3 k.ecutiou, and 

may give leave to the defeudant to appear to the summons 
and to defend the suit, if it seems reasonable to the Court so 
to do, and on snoh terms as the Court thinks fit 


5. [S. 535.] any proceeding under tins Order the 
Court may order the bill, hundi or note on 
to^'‘dep^sitcd"ith cfflret ivliicli thc suit IS founded to be forthwith 
deposited with an officer of the Court and 
may further order that all proceedings shall he stayed imtil 
the plamtifi giies security lor the costs thereof 


6, [S. 53t).] The holder of e\ery dishonoured hill of 
, , exchange or promissorr note shall hiie 

Bcco'crj 0t cost oi . ° ^ , r ^ 

nut ns non acceptanw of tlic Same remedies for the recoiery oi me 

djshonoutcd hiU ot note , .v,» fnr 

expenses incurred in noting the same lor 
non acceptance or non-payment, or otherwise, by reason 
of such dishonour, as he has under this Order for the recoverr 
of the amount of such bill or note 


7, [S. 537.] Save as pronded hy tbis order, 

^ ^ , procedure in suits hereunder shall be the 

row nre a mi samc as thc proccduTe lu suits instituted 

m the ordmar} manner 


ORDER XXXVni 
Arrest and Atiachnent before Judgment 
Arrest before judgment 

0. 38, r. 1 [^Ss. 447, 478,] tMiere at an}’ stage of a smt, other 

than a suit of the nature referred to m 
c»jLd ' u^n hmiish scction J6. clauses (a) to fd) the Court is 
Mcurify foe Bpreamncp Satisfied, bj' affida>ut or otherwise, — 

(a) that the defendant, nith intent to delay the 
plaintiff, or lo aAoid any process of the Court 
obstruct or delay thc execution of any decree that 
ma} be passed against him, — 

has absconded or left the loeal lumts of the 
jurisdiction of the Court, or 
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(ii) IS about to abscond or Ioa%c tlio local limits of 0. 

tlic jurisdiction of the Court, or 
(in) Ins disposed of or remoscd from the local limits 
of the jurisdiction of the Court his property or 
any part tliercof, or 

(1)) tliat the defendant is about to Ica\e British 
India under rirciiinstances affording reasonable 
probaliihts' that the plaintiff will or may thereby 
1)0 obstructed or (lcl«a3cd in the cvecution of any 
decree that may be passed against the defendant in 
the suit, 

the Court may issue a warrant to arrest the defendant and 
bring him before tlie Court to sliou cause bIij' ho should not 
furnish security for liis appearance 

Provided that tlio defendant shall not be arrested if ho 
pa}s to the officer entrusted with the execution of the 
warrant any sum specified in the warrant ns sufficient to satisfy 
the plaintiff’s claim , and such sum shall do held in deposit bj 
the Court until the suit is disposed of or until the further 
order of tlio Court 


The pro\ k tu the rule is new 

scope of the Order— Or ler 21 deals^ah tie arrest of a judgment debtor and the 
attachment of his property in ezeeution of a decree passed against him The present 
Order lays down rules for the arrest of a defen lant and the attachment of his property 
Itfore Igmtni The obje t of the«ic rules is to secure the plaintiff against any attempt 
on the part of the defendant to defeat the execution of any decree that maj bo passed 
against him 

Reasonable probability — Rhere the defendant IS about to leave British 
India It IS not necessary to prove any intent on his part to obstruct or delay the 
execution of any deciee that mav be pas ed against him It la enough of the cucurti 
stances under which he is about to leave British India afford a reasonable probability 
that any decree that may be passes] againat him in the suit will thereby be obstructed or 
delayed in execution (ic) TheConrt must be satisfied on two points (1) that the plaintiff 
has a cause of action which is pnma facie unimpeachable subject to his proving the 
allegations in his plaint and (2) tl at the Conrt should have reason to belieie on adequate 
materials that unless jurisdiction is exercised there is real danger that the defendant will 
remove himself from the ambit of the powers of the Court (*) 


The suit must be bona fide — in every case where an application is made under 
this rule the Court must be satisfied that the suit is Ijona fide RTiere the plaintiff is 
indisputably entitled to a part of the relief claimed in the plaint the mere cireumstanee 
of the rest of th" plaintiff a claim being of a disputable character does not render the suit 
mala fide (y) 


“ MT r 359 
ruihotlam (193~) SO 


(») 


Mad “7 94 I C 512 ( 28) A Sf 584 
7'tr>bodeCAunderf i)oi«tr(I887)14 Cal 695 
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0 . 38 . 
rr.1-3 


Consequences or obtaining arrest on Insufficient grounds.— See s 95 

Form. — For form of warrant of arrest before judgment, see App F, form no 1 

2. [S. 479. ] (1) "Where the defendant fails to show 
such cause the Court shall order him 
either to deposit in Court money or other 
property sufficient to answer the claim against him, or to 
furnish security for his appearance at any time when called 
upon while the suit is pending and until satisfaction of any 
decree that mayHie passed against him in the suit, or make 
such order as it thinks fit in regard to the sum which may 
have been paid by tbe defendant under the proviso to the last 
preceding rule. 


(2) Every surety for the appearance of a defendant 
shall bind himself, in default of such appearance, to pay any 
sum of money which the defendant may be ordered to pay in 
the suit. 

Rateable distribution— insolvency of defendant —Where money w deposited 
by the defendant m Court under tins rule, it is a payment into Court to tbe general 
credit of tbe action and chaiged with a lien in favour of tbe plaintiff on the latter f'^r 
obtaining a decree in his favour Where after payment into Court other judcmenf* 
cieditnra of the defendant attach the money or tbe defendant becomes an insolvent, 
the plaintiff on obtaining bis decree is entitled to priority o\er the claims respectively 
of the attaching creditors and the Official Receiver The reason is that the amount so 
paid cannot be taken to h4>e been ordered and levied as security for the defendants 
appearance ( 2 ) See notes to r 5 below, "Rateable distribution Insolvency of 
defendant ’’ 

Money sufficient to answer the claim — In a Calcutta case (a), Rankm, C <f I 
said “ ^Vhen one looks at Order 38 Rule 2, and Form 2 of Appendix F, one does not 
find it contemplated that a defendant, on failing to make dei>nsit, is to give security for 
appearance in a particular sura to be fixed liy the Judge, but that if this security takes the 
form of a bond by a surety, it is to be the whole amount of the decree If the defendant 
can give the security himself, he will give it foe the claim by deposit of money or property 
Otherwise he will get some one to go bail for hisappearaace This is, I think, the scheme 
of Order 38 ’’ 

Security for his appearance. — ^The condition of the surety's bond IS to produce 
the defendant when called upon and the bond 13 not forfeited if the defendant is adjudi 
cated insoh ent and so exempted from arrest (ol) 

Appeal — An appeal lies from an order under this rule [O 43, r 1, cl (q)] 

Form. — For form of security, see App F, form no 2 


3. 


Procedure 
hy Buicty to 


[ S. 480. ] (1) A surety for the appearance of b, 
defendant may at any time apply to the 
iS Court in which he became such surety to 

be discharged from his obligation. 


{!) /tamiaA V Oepa/i^r (1018) 41 Jlad 1«5S 1 1 C 81?. ( 20) A C 732 3 

40 I C 20 fat) 2Via Ai>pru>cami \ I* 

(o) rilteColdbfny .Suropm ( 102 a) SSCal 700, I 05 Mnd h 3 703 (31) A M -* 
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(2) On such application licitig made, the Court shall 
summon the defcndint to appear or, if it thinks fit, may I'ssue 
a warrant for his arrest m tlic first instance 

(3) On the appearance of the defendant in pursuance 
of the summons or m arrant, or on his voluntar}’ surrender, 
the Court shall direct the surety to bo discharged from liis 
obligation, and shall call upon the defendant to find fresh 
security. 

Appeal — An ap] m 1 lip« from an onlrr unJ^r thi:»nilc [0 43, r ] cL (q)] 

Form — lor form of eumnion^ todpfpndant weApp F, form no 3 

4. [ S. 4. ] ‘Where the defendant fails to comply Mith 
an> order under rule 2 or rule 3, the Court 

Profpdure whrre dcfrixt •' i it 

.nt iiiu to furni h »pcur»y ma}' comniit liim to the cml pnson until 
or end irMh ■ecurii> dccisiou of tliG suit or, Mhoro a dccreo 

IS passed against the defendant, until the decree lias been 
satisfied 

Pronded that no person shall be detained in pnson under 
tins rule m any case for a longer period tJnn si\ months, 
nor for a longer period than si\ necks when tlie amount or 
aalue of the subject matter of the suit does not exceed fiftj 
rupees 

ProMded also that no person shall bo detained in pnson 
under this ride after lie lias complied mth such order 

Appeal — An order for arrest is appealable ( 6 ) under section 104 (h) though it 13 
not specified under O 43 r I 

FonD —For form of or ler for committal see App F form n( 4 

Attachment before Judgment 

5. [ Ss. *183, 484. ] (1) Wlicre, at an;^ stage of a suit, the 
Court IS satisfied, bj affidavit or other- 
u^q"m"‘furnuh MTsc, that the defendant, inth intent to 
obstruct or delay the execution of aiij 
decree that ma} be passed against him, — 

(a) is about to dispose of the whole or an} part of his 
propert} , or 

(b) IS about to remoae the uhole or any part of his 
property from the local limits of tlic jurisdiction 
of the Court, 


(t) tyfd nootiein r CArff or (1»“4) 5 Rang M 81 1 C 2 0 ( "4) A B 381 
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0. 38, r. 5 tKe Court may direct the defendant, "within a time to be fixed 
hy it, either to furnish security, in such sum as may be speci- 
fied in the order, to produce and place at the disposal of the 
Court, when required, the said property or the value of the 
same, or such portion thereof as may be sufficient to satisfy 
the decree, or to appear and show cause why he should not 
furnish security. 

(2) The plaintiff shall, unless the Court otherwse directs, 
specify the property required to be attached and the estimated 
value thereof. 


(3) The Court may also in the order direct the condi- 
tional attachment of the whole or any portion of the property 
so specified. 

Alterations in the rale. — The words “ or hA? quitted the jurisdiction of the 
Court learinq therein jiroperty belongiog to him” which occurred m the old aeefion 
t^fter cl (b) of bub r { 1) h&Te been omitted 


ObleCt Of the rule. — ^The tnam object of an attachment before judgment is 
to enable the plaintiff to realize the amount of the decree, if one is eventually passed, 
from the defendant’s property (c). 

The Court Is satls6e(l — Vague allegations are insufficient (d) The power to 
attach IS not to be exercised lightly and without clear proof of the mischief aimed at ('] 

“ la about to dispose of the whole or any part of his property 
The expression “property “ includes property of every description whether movable or 
immovable (/) The expression “ his property " refers to the property of the defend 
ant It does not refer to property which is the joint property of the plaintiff and the 
defendant Thus whet© A sued ff for partnership accounts, and applied for an attach 
meat before judgment of the Parln<r«7np property on the allegation that B nas about 
to dispose of the same, it wag held that the case was not one for an attachment beloie 
judgment, but for the appointment of a receiver under O 40 below Ig) A man is “Ot 
debarred from dealing with his property because a suit is filed against him and an attempt 
to sell a small portion of a Jai^e estate does not warrant the inference that the defendant 
intends to obstruct or delay execution (A) 

Effect Of order of adjudication on attacliment before Judgment —^ee 

tor 10 below under the same bead 


Rateable distribution — ^tthere monej 13 paid into Court by the defendant under 
this rule the plaintiff acquires no charge on the money and it passes to the Official AssiSn^ 
on the insolvency of the defendant (,) This ts because the money is deposited as seCMity 
to prod nee and place at the disposal tA the Court prop’xty which the defendant was abou 


(e) CnnK 5i>>;A V -tnl (1809) Sfl SSI, 

at p &33 

(rl) SenKjiV />ann/>,.(I9*l)40 Itom -lai.tMIC 
6«'> t 22) A 11 270 

(«) CAanrfnta Pratad ^ f/tra!al(t02St TSJ C 
721 (24) A P 312, l•n•al \ 

(Ao4A>Xn((in26)4SA>l &tO. AS I C 828. 
( 20) A A 4"« 

(/) ch<li Ul V KMrji (1695) AV 


»=l 


ntthnmbar v 5iiiA*rI (1804) 1® ■*" 
(j) bamch, V Panalal (1007) 0 Bom ^1 
(A) 2re«Ttyi\ Pi-Mfln nanKlO-Jl)!® J’”"’ 

(I01«) 


53 I C 058 ( 21) AD 611 
(0 Frntxtappa v JA* A--. - - . , 

393Me03 32 1 I JPO 
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to of or rrmovr frotn the jiin\*hetionof th^CuMrt (j) For the dime re*»on <heO,3 

Amount dep->«itcd n duhjeot to rAte*t»>« ili<tnbution tinder e 71 atiotc (f) But if the 
defendant dep->«iti monej in Court (11) or with pUmtifl • pleader (f2) m jMrt d.iti«fieti>n 
of monel to whieh plaintiff mat l>e found rntilled aa the result of a pemlmir acti >ii, the 
monei la eartnarVed for pijment to the plaintifT. and on defentlant'a in«oliTncj i« ivi\ 
able to the plaintiff and not to the Oflieial Receiver 

Llablllljr of sarety. — ^The luretj h di«chan:eil if the »uit H compromLicil witlioiit 
ht« con«ent and if the terms of the eon«ent decree are prejudicial to him (f) The 
Ranponn Hi^h Court holla that the liabditi of the diireti ceases with the dismissal of 
the duit and does not continue diirtni; the a|>|>eal (m) The Romtiaj Hijrh Court makes 
the liability continue during the appeal (n) If the defeniUnt dies pendin;; the suit 
and the cau«e of action dursices a;;ainst his lejnl representatiirs and the legal repre 
dontatii C8 arc brought on the record, the death of the defemlant does not ojicratc as a 
discharge of the eurcti (o) 

Mortgage salt — ^n attachment before judgment maj l>e granted in a suit on a 
mortgage (p) The mortgagee must shen that the mortgagor lias been dehlicrntelj 
and fraudulently effecting rales or mortgages of Jus other properts with tlio purjmse of 
defeating am personal decree the mortgagee maj get (j) 

Principle Of sec. 64 applies to attachment before Judgment. — Ctofthe 
Code provides that nhen property is attached in cj-cewbon o/ a drerte, anj prisate trans 
fer of the property eontmr) to the attachment ahali be sold as against all claims en> 
forceahle under the attachment The eame principle applies to the case of attachment 
b*fort jydjintnt, provided that a decree is ullinialeK jias«ed for the ptsmtiff at whose 
instance the attachment was made Thisclcarh apjiears from r 0 below winch proiides 
that an attachment before judgment shall be roninsesl when the suit inhtniiufil (r) 

Section 96 applies to a conditional attachment — a •.omiitionnl attaclnnent 
under rule i (3) which is Withdrawn on eeiurili being furni<he<l is within s 03 and 
compensation mas lie awarded if (he attachment was procured on insufficjcnt grounds (i) 
Property situated ootslde Jorlsdictlon. — Where the property sought to be 
attached is outside the local limits of the }uri>diction of the Court, the proper course 
to follow' IS to transmit the order for attachment to the Court in whose jurisdiction the 
properts is situated (r) See s 13C above The Court has of course no power to attach 
property outside British India (ir) 

Provincial Small Cause Court.— See r 13 below 


Divorce proceedings. — An onler for attachment before judgment will not be 
made in divorce proceedings gosemed bj the Indian Diiorce Act 4 of 1860 (i) 

Forms. — Perform of attachment before judgment with order to call for suret\, see 
App Fpformno S Forforniof secunts forproductmnsofpropertj.seeApp F.forrano 6 


tj) (ISIS) 39 Slid 903 I C 190 fr nra . 
(t) Ohuiulats To<{i>rniN/i lIU’l) sec \v > 169 
70 1 1 539 ( 21) A t 19 

(H) Ez varle Jiann'r In U htjtrortH (1871) I 
9 Ch App 379 

(1-2) Gouranjn \ ilanindra (1933) 3" C 33 N 
1-5 ( 33) A-C 6’5 

it) 2fofiom^nU \ Lnlthfnibni (1930) 51 Bom 

118 121 rc J27 ( 301 A D 122 . 

(m) iSanaeljee D s /? 3/ 3 CArtlvur (192*) 5 ' 

}UnZ 492 105 I C 5|0 < 27) 3 11 310 

(n) Jrnngrtiufii 1 Irbaiippa (1927) 51 Bom 31 


99 I C 820 


(o) Chnn tuMl 

102 3J 

(p) J»jemaya 


fyansrA (1919) IS < al SIS 
l21 V ira'rAvfMrfS 

9«« 85 I C 9 ( *^)A P 291 I 


/tuAamSari SutArf/ri (1891) 16 311 186, 
SArittnr v LalthmnH (1921) 33 Bum 
L K 514 ( 31) A IS 329 
(C) SJhlorjifwFlA \ Jiinnli/infA (1932) 30 C 
33 S 716 110 1 r 15*. (22) AC 790 
l/oDamn/id SAi/l* \ /aa Aaf/tn 
(1933) 5j 311 179 115 I 
3 A 191 

(r) C 
(*) 


33) 
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O- 38, 6. [S. 485.] (1) "Wliere the defendant fails to show 

^ ^ cause why he should not furnish secu- 

furnished’* funush the security re- 
quired, within the time fixed by the Court, 
the Court may order that the property specified, or such 
portion thereof as appears sufficient to satisfy any decree which 
may be passed m the suit, be attached. 

(2) "Where the defendant shows such cause or furnishes 
the reqmred security and the property specified or any 
portion of it has been attached, the Court shall order the 
attachment to be withdrawn, or make such other order as it 
thinks fit. 


“ Property specified." — That la, the property specified by the pUmtiS as re 
quired by r 5, sub r (2) Such property may be within or without the junsdiction of 
the Court The words msec 483 ol the Code of 1882 were, "prc^iertv within the junsdic 
tion of the Court ” It was accordingly held by the High Courts of "Madras and Bomliay 
that the onlv property that could be attached bt/ort judgment was property mthm the 
jurdiadletion of the Court (w) On the other hand, tt was held by the High Court of Cal 
cutta and recently also by the tladras High Court that see 483 was to be read with 
sec 648 [now e 136] and that the two sections read together enable the Court to attach 
before judgment property situate beyond the local limits of its jurisdiction (*) The 
emission of the words "within the jurisdiction of the Court" clearlj shows that the 
Court may attach property before judgment, even though it mav be situated beyond 
the local limits of its jurisdiction (y) 

Wrongful attachment — If the defendant does not obtain an order setting aside 
the attachment, he w ill not afterwards be entitled to maintain a suit in tort on the groan 
that the attachment was w-rongfully procured (s) If the attachment was efiected bj ** 
injunction m restraint of alienation he will not be entitled to damages for wrongful attach 
ment unless he proves that be lost a chance of a profitable sale, and ertdence of loss of 
creibt IS insufficient (a) 

Appeal. — An appeal hes from an order under this rule iti so far as it directs an 
attachment The portion of the order which demand* setunfy is not appealable {b)t 
but the question whether the property la under s 60 capable of attachment can be 
determined in the appeal (e) See O 43, r cL (q) 

Form.— For form of attachment before judgment, see App F, form no 7 


7, [S. 486.] Sa've as otherwise expressly provided, the 
attachment shall be made in the manner 

mcDt** *"*’‘‘®* providedfor the attachment of the property 

m execution of a decree. 


(“) 


<«> 


-o r.i it)S2 


(r) 


(«) 


(St 

(0 


Charuin v Firm Dinn ^irlh (1026) lab 
L 2 Oil C 301 ( 2e)A L 330 
Saluhrhati'lr'i \ Man Int (1032) 69 Cal 
10*3 141 I C 253 t 3>)A t 821 
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Mode of ftltachincnt. — \lt*chment Wore )uclj;ni(>nt ni*dr {n the wme wii\ as ( 

fttlAchmcnt m esecution And ren Iff* lrr«h *tt*climenl «nn«T«««n (rf) .S^r II l«j 

8. [S. 4^7.] Wlicrc ftiiy clnim is preferred to property 

attached l>cforo jiulcnicnt, sucli claim sliall 
rroKrtv .tt»cw iTf rr 1)0 iiixostigatcd 111 the manner Iiorom- 
before provided for tlio investigation of 
claims to property attached in c\ccutioii of a decree for the 
paj-nient of monoy 

Investigation of claim — Th^ clAim h m»«-itij:Atf<l si under O 21, r .'it, snd 
thf prc>pert\ is cithrr rf1pn«r<l from AtlAchtnrnt or tlif dsini i]im11o»c<I The psrty 
Acain^t wham such lummArs order is ]>a*«e<l ina> institute a suit as under O 21, r t*1 
If properlt has been AttacJie<l out«ide juri« liclion under sec 13S the Court onlcring the 
attachment has pa«or under this rule rra«l nitli O 21, r ^S, to remote the attachment (r) 
Limitation is under article 120 but it the claim is prefrircil in eseculion proceedmes 
article H applies (/) 

9, [S. 4S8.] ^\^lere an order is made for attachment 
n I » f, V ♦ before judgment, the Court shall order 

t *rnw eTor tlic attacluncut to bc MitlidraMix when the 
*” defendant furiuslios the security required, 

together with security for the costs of the attachment, or when 
the suit IS dismissed 

Removal of attachment where aolt dismissed— The latter part of the rule 
which requires that the Attachment shall be remoted when the suit is dismissed is no 
more than directory This must be so for an interim order cannot sursise the pcndei cy 
of the mam litigation (!7) An attachment fails to the ground when the suit is dismissed (A/ 
or abates (i), although no order hae been made withdrawing the attachment f sen if a 
suit is dumnsed for default the attachment comes to an end though no order has been 
made withdrawing it andeien though the euit is afterwards restored (^) A sues B and 
obtains an attachment before judgment The suit is dismissed but the Court omits to 
make an order withdrawing the attachment A then appeals from the decree Pending 
the appeal B sells the property that was attached before judgment to C Thereafter 
the suit IS decreed on appeal A then applies for execution of the decree bj the sale of 
the propertj on the footing that the attachment before judgment subsisted and that it 
was not therefore necessary to re attach il A is not entitled to have the propertj sold 


that m regard to attachment after judgment For in the case of attachment in execution 
a decree m a suit under O 21, r 63 setting aside a release from attachment operates to 


t<t) 

«) 

(/» 

(7) 

w 


\arith\ Jognh (1031) 37 C W N 1J«I 
( 34) A C 251 

/•irm a/ A Jl J/ V itaunjSnn (1831) 
9 Ilans 561 135 I C 3 e ( 31) A K « 9 
Aruniuhalam \ /rria«ani> (19.1) St Mi4 
902 '0 I C 430 ( 21 ) A M 163 (F IS ,) 
Ram Chand v I ilam iSat (I6AB) 10 All 
506 Mr Mahmud J 

i?o/nraiu' Ua«iIflmo"y (1930) 53 Msd 334 
126 I C 614 ( 30) A M 514 ) U osrr 
ruling SomajiMV UuMm \ilapfa{\9 s) 


446 lU I 


(0 

(i) 

(*) • 


887 ( 28) A 51 
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0. 38. revne the attachment and a pnvate tranafer made after release from attachment onder 
rr.9,10 0 2i.r 60, will be ^ Old under sec 61 if the nght to attach is subsequently established by 

suit (I) See notes to 0 21, r 50, “ Effect of order of release " 


10 . [S. 489.] Attachment before judgment shall not 
affect the rights, existing prior to the 
attachment, of persons not parties to the 
suit, nor bar any person holding a decree 
against the defendant from applying for 
the sale of the property under attachment in execution of 
such decree. 

Effect of order of adjodlcatlon on attacament before jndgment —Attachment 

before judgment does not confer any {irionty as against the Official Assignee, though 
the plaintiff at whose instance the attachment was made may ultimatelr obtain a decree 
in the suit A sues B, and attaches B a property before judgment A decree is then 
passed for A Between the date of the attachment and the date of the decree B a pro 
perty vests in the Official Assignee under a vesting order The Official Assignee applies 
to the Court for removal of the attachment on the ground that the property has sested 
;a hm A contends thst the Attachment being prior to the date of the retting order, 
bis claim has a priority oier that of the Official Assignee A’e contention wiH not be 
upheld, and the atUehment will be removed (>n) >^ec notes to sec 64 under tbe head, 

“ Effect of order of adjudication on attachment,” on p 238 above 

Attachment before Judgment not to affect rights of persons not parties 

to the suit — A and B are members of a joint Hindu family 0 sues A, and 
obtains an attachment before judgment of interest m the joint family property 
0 then obtains a decree against A A dies after tbe decree On A s death, his interest 
m the property passes bj survivorship to B, and C is not entitled to have A’s share 
sold in execution of the decree (») But according to the Jfadras High Court attachment 
before judgment followed by a decree does operate to defeat the right of survivorship (^) 

Attachment before judgment not to bar rights of other decree holders — 

A institutes a suit agaiast B, and obtains an attachment before judgment of R a property 
Subsequently C, another creditor of B.obtainsadecree against £ Cn entitled to have the 
property attached and sold in execution of this decree The attachment before judgment 
does not confer any right ujionA to have hisdecreesalisfied mpnontyto that of C(p) 


Attachment before judg 
ment not to affect rlshtv of 
strangers nor bar decree hoi 
der from applying for sale 


Agreement to sell — There is a conflict of decisions as to whether an attachment 
before judgment will prevail over the contractual oblicatfon created by a previous contract 
of sale If A agrees to sell property to B, and after the agreement, but before the sale 
C attaches It, the conveyance would undersea 64 be subject to C s claim under the attach 
ment But does £ s previous agreement give him priority Over C? In some cases d 
has been held that it does (7), aiul in others that it docs not(r) See Alulla’s Transferof 
Property Act note ‘ Attachment ’,at p 158 


{/) rrotopehUHrlra v 
C V\ h 544 ( 


t«) ^anhtrahit lit v Official H'Cfnir (I925( 4® 
MttI I. J 616 9il C 601 ( 26) A M <4 
Ip) Vfhfttar Dan v Amliki (1915) 


(«) 
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rjr'ix'rtj- »tt»rhrj lirforp 
JiHJcnipDt not to !«■ re 
•ttichiNl In txpmtion of 


11. [s. 490.] AMicro property is under nttaclimciit by 
^^^tuo of tlio provisions of tliis Order and 
a docroe is .siibsoquently passed m favour 
of tliQ plaintiff, it shall not bo necessary 
upon an application for execution of such 
decree to apply for a re-attachment of the property. 

Scope of the role — The efTcct of thw rule M mercl} lo tin nwny w ith the necce 
sift /or a re-atfaohmenf of fhe propertt Bui it d«v« not exempt the pfitniiff, when 
a decree follows the attachment, from niaLing the usual applicatton for execution 
under O 2J, r ll(2)(i) Thi* is no« mode clear l»y the substitution of the words, “ it 
shall not be nece««rv «;«» n/»pfimr»on for es<eution of such decree to appU for 
re attachment of the properlj,*’ for the words, ‘ it ahall not be necessary to re attach 
the properlj m execution of such decree” The rule wss applied svhen the projwrty 
attached before judgment xras atteched and brought to sale bj another decree holder, 
the ]udgment>debtor paid the amount of the second decree, and on the sale being set 
a»ide, it was held that the attachment before judgment revired and that the first decree 
holder could m execution brmc the property to e.-ile without a fresh attaclimciU (0 
The rule does not give the decree hoMer at whose instance the property waa attached 
before judgment any right to preferential treatment oxer other Ueeree holders who 
may hare applied for a rateable distribution under eec *3(t0 


The Madras High Court has held that if the execution application is dismissed, 
0 21, r 57, applies and that the attachment ceases (e) But the Alhhabnd and Calcutta 
High Courts hold that 0 21 r 57, does not apph to an attachment before judgment (n) 
The Bombay High Court aerees with the latter Men but holds that if tho execution 
application is for the sale of projiettx other than that aiteclied before judgment, the 
attachment is not affected (.r) ‘■cenote Attachment before judgment ‘ under 0 21, 
r. 67, at p. 775 

Whetnerre attachment In exccntlon operates as a waiver— Re attachment 

in execution of a decree, though no re attachment is necessary under this rule, is not of 
Itself a waiser or abandonment of the attachment before judgment The case is different 
whether there is an express or manifest abandonment (y) 

Objection that property attached before Judgment Is not saleable — 

The defendant’s omission to object to an application for attachment before judgment, 
on the ground that the property is not saleable within the meaning of sec 60, does not 
pre-lude him from raising that objection when an application is made for execution of 
the decree passed in the suit (z) 

12. [iYeio] Nothing in this order shall be deemed to 
authorize the plaintiff to apply for the 
attachmentofany agncultural produceinthe 
possession of an agriculturist, ortoempower 
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13. \_New ] Nothing m this Order shall be deemed to 
empower an}- Court of Small Causes to 
attich Immovable ptopertj make an order for the attachment of 
immo^ able property 

This rule was added \»y the Amending Act I o! 1926 and as that Act was a 
declaratory Act the section is retrospective (a) Sec notes to sec 7 above 


ORDER XXXIX 

Temporary Injunctions and Interlocutory Orders 
Temporary Injunctions 

O. 39, r. 1 Can»lniihiehtcmi«r«y 1. [ S. *102. ] 1111010 lU Unj SMlt it 
injuftenoa may 8raat«4 jg provcd by affida\ it 01 otherwise — 

(a) that any property m dispute in a suit is in danger 

of being wasted, damaged or alienated by any 
party to the suit, or WTongfuIIj sold m e\ecution 
of a decree, or 

(b) that the defendant threatens, or intends, to ^emo^e 

or dispose of his propert) w ith a view to defraud 
lus creditors, 

the Court may b) order grant a temporary injunction to re 
strain such act, or make such other order for the purpose of 
staying and prei anting the i\astmg, damaging alienation 
sale, removal or disposition of the property as the Court 
thinks fit, until the disposal of the smt or until further orders 

Temporary and perpetual Injunctions -'Injunctions are of two binds 
temporary and perpetual Temporary injunctions are regulated bv rr 1 and 2 of this 
Order perpetual injunctions are regulated by sec 55 57 of the Specific Kehef Act 1 of 
1677 A party against whom a peri^tnAl in)unctiQn is granted vs thetebi restrained 
for tier from doing the act complained of A perpetual injunction can only be granted 
by final decree mode at the heanng and upon the merits of the suit A tempororj or 
interim injunction on the other band may be granted on an tnlerloeulory appl cal on 
at any stage of the smt The injunction la ealle 1 ttmpornri/ for it endures onlj vnitl the 
suit is disposed of or until the further order of tl e Court (i) Tiius if .4 a neigl 1 our 
commences to bud I on a plot of land belonging to him o house which if completed nould 
obstruct the access of light and air over the aaid plot to the windows ot A a bouse in 
reajiect of which A claims an casement he may sue lus neigh) our for a prr;<rt al 
injunction restraining him from building ao as to disturl the easement on 1 may at ony 

M sr«l»u ATritMT Jyyflim.ns aiSSSIsd I (() vpecinr KM ef Act 1877 » S3 
L J 33 1131 C 416 t-8)A M 11 8 I 
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time *flpr the in«tUutjon of the puit apph to the Coart urnler r 2 fielow for » t'rnpnrary 0 . 3 
injunction re^lniminj: the (lefenil«nt from Iiuihlmf; nnlif l)it #uij o/ Inter 

ference «ilh .-I'* e**ement ss«n '‘injur\ ”«ithm the meaning of r 2 below 

principles governing temporary InJonctlon—“Tlie granting of a tcmi>onrr 
injunction umler the powera conferred! li> thw Inilo] li a matter of discretion True 
It IS a matter of judicial discretion Hut if the Court «1iich grants the injunction 
nghth appreciate the facts and applies to those facts the true I>rincip1e«, then that 
IS a animd etercise of judicial discretion” (r) One of those jirmcijilcs is that the Court 
m granting a lemportra injunction must fiial aee that there is a tono f<tt contention 
between the parties, and tlien, on which aide, in the eaent of auceess, will lie the balance 
of inconxenionce if the injunction «!oea not issue (rf) Or, as stated in the judgment of 
Cotton, L. J , in rnston a Lud (e), to entitle a pfaintiiT. to an interlocutorj injunction 
the Court should be satisfied that thei« is a serious question to tie tried at tiic hearing 
and that on the facia before It there laa proUabilila (hat the jdamtiff is entities! to relief 
The real jiomt. uj*onan application for a temporara injunction, is not boa the question 
ought to be decided at the hearing of the case, but Hhether there is a substantial ques 
tion to be iniestigated and whether tnallem should not be preserved in ilalu quo until 
that question can bo finally disposeii of (/) Another principle is that where a per^ie 
tual injunction is sued for, and the plaintiff applies for a femporarj injunction, the Court 
should grant a temiwrara injunction if the effect of not granting such an injunction 
will bo to deprive the pUmtifl forecerotthe right cUimeil bj him in the auit {g) See 
notes to r S, ''Principles gorernmg temporar} injunction to restrain breach of 
contracts ” 

Caratlon Of temporary InJancUon— A temporar> injunction maj be granted 
until the suit H disposed of or untif the further order of tlio Court Mlienn tempo 
rary injunction H granted * until the further order of the Court and the injunction 
11 not dissoUod jvending the auti it comes t<>an end when the suit ii disposed of A//er 
the decree is passed the Court (hat |>aas«il the decree has no power to grant a further 
temporar> injunction (A) Jlut if an appeal is j referred from the decree, the Appellate 
Court, It would seem maj grant a temjiorary injunction under this rule (i) In an 
appeal from an order refusing a temporary injunction, the Al>l>elhte Court granted a 
temporar) injunction '• pending final decision of the suit, and this was held to termi 
nate with the decree of the lower Court (j) 


lUuilralton 

A sues If in the Court of a Subordinate Judge for a declaration of his titlo to certain 
property, and obtains a temporary injunction restraining D from selling the propertj, 
which B was about to eel], until the suit is disposed of A fails to prove his title 
to the property, and the suit is di»niis<ed A appeals from the decree to the High Court 
A& the di%TO.v*,sil ot the s«vt haa dissoUed the wnwvsetvMv ae.d ewaWed B to the 
propertj, A applies to the Court of the Subordinate Judge for a further injunction 
restrairung Bfrom selling the property until the appeal to the High Court has been heard 
The Subordinate Judge has no power to grant the injunction Couain Money v Guru 
Pershud (]88o) 11 Cal 140 In the above case, the Court said ‘ If any Court has a 
right to grant an injunction now, we presume it would be the Court of Apjveal 


(c) Per White C J in Sutba \ Uaji Ihideha 
(1903) SA Mad 16S I'l 

(rf) Dohrrlt/ V 4//miT» (18*8) 3 App fas *09 
SuM»i V //a;t /odeAn (IIKI)) .s Viad 16s 


Ar<fVaii(I8%8)12&>0) 


(«) 

(0 

0 ) 
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O. 39, t. 1 Effect of temporary InjUncUOn temporarj injunction granted untlcf thij 
rule has not the effect of making a sub^nent ahen.'ition of the propcrtr void Hence 
ifaparti , agam^t^horaatemporaij injnoction is granted restraining him from alienat 
ing the proporty, or mortgages the property pending the injunction, the sale or 
mortgage 13 not void The only penalty A incurs h> alienating the propertr, in cpile of 
the injunction is th&l prewiTihed hv t 2 (3), naratU , that other propertv belonmng to him 
mav he attached and sold m order to award out of the sale proceed^ compensation to the 
party on who«e application, the injunction, was granted, and he tnay aUo he detamed 
in the civil pri-on In this respect a temporarvitijuretion hasa diflerent effect from 
an attachment, for it will Le seen on referring to a. C4 that when property uuf/acW 
anv private transfer of the property contrary to the attachment is roid againd all claiiu.« 
enforeeahic under the attachment (1) 

" Property Id dispute Id «t suit-” — ^Xote that the property in respect of which an 
Injunction may he granted m the elrenmstanoes mentioned m eh (a) of this rule mu't 
be property in dispute in the auit, and no other (/) , for you cannot get an injunction to 
restrain a man who la alleged to be a debtor from parting with his properti (m 1 IVherea 
plaintiff who is out of possession claims possession, the Court will not grant an injunction 
agam«t the defendant in pos ession under a claim of right tmless the threatened injorv 
Will be irreparable , and an injnoctioo mav be granted as to the user of premise* which 
the plaintiff has leaded to the defendant (n) In any event the plaintiff mu't show a 
pnmo /oeie va'o m support of the title aasotte*! by hitn io) For this renson the Court 
Will as a rule refuse interim injunctions to protect patents of recent ongin (p) 
to r 7 below 

\n application for an injunction restraining a party to the suit from interfenDg with 
the applicaaCa right to worship in, and to have free access, toa temple wliicli was tb* 
aubject matter of the ‘uit, pending the disposal of the suit, does not fall either nnd« 
cL (a) or cL (b) of this rule 

The Court has no juriMliction to grant an injunction re^triining the President of 
the Legi latire ^semblv from proceeding with a Bill as that is an act which mdicts 
Ho legal wrong upon the plaintiff (r) 

Disposal Of property la traul of creditors —The threat or intent to remove 
or dispose of property with a view to defranil creditors must be proved hv definit** 
evidence (s) 


“ Property in danger of being wrongfolly sold in execution of a 
decree.”^ — Certain property attached m eiecution of a decreo obtained hr A against 
E 19 notiffed for aale at the instance of A C, alleging that the property heloncs to him 
and not to JJ, sues A and D for a declaration of his title to the property, md app^’vd 
for an injunction under this rule to restrain A Irom hanging the property to sale 
the suit IS disposed of Has the Court power to grant the injunction under this mic * 
Yes, for the case is one in which the property imiispute in the suit is “ i" duajir of hemS 
Wrongfully sold m execution of the decree ” It is immaterial that the Court in which 
the suit 19 brought u different from the Court executing the decree, or, so long as it ha? 
jnnwliction to entertain the suit, that it la a Court of lower grade than the Court ex 
ecutmg the decree Thu* if the Court executing the decree is the Court of a Di«tnct Judge. 


(1) VrlSi 9iui lOKdon B-toi T Ram ymf«»n 
I18s7j 9 aU *97 iianohar liat X Ram 
inwrimsita «\.*3V.r*ui.i»>i*v nsm 
Xsl (loa) e Lah. S'*' VRI 1 1. »37, f S51 

(f) Jotnarxtny tl Sli, 1 

(w) Ai<i..ra»- Ji4n»*«fiia{l»2S)»L«li L. W 
J raj «1 f C 2.’“ {-'SM I-S27 
(a) r-l.iimav lieSmurtlSSl) lettl » (*) 


lOrCSaS Cw £>«*JoP * fc ' 
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ami the Court in which the »uit is brought is the Court of a Siil>on1inAte Judge, the latter Q, 
Court, though A Court of tnfrnnr gracie, has poTrr under this rule to stA} the sile and 
the execution proceeilings pending before the lh«tnct Court (t) 

Injonctlon against a person not a partF to the suit.— No injunction can be 

granted under this rule against a person whou not a jwrt^ to the suit (u) 

Appeal. — An appeal lies from an onler refusing, ns well as from one granting, a 
lenii>orars injunction (i) An npjiea! also lies from an onler puqiortmg to he made 
under this rule, though not warranteil b\ It (it) See O 41, r l,eL(r) 

RevIslOU — No Appeal lies to the High Court from an ortlcr made bj the loner Appel 
lato Court under this rule [s lOt, sub a (2)] In tiro recent cases where a tenijioraiy 
injunction was refuses! by the loner Appellate Court, the High Court of Calcutta, « ith- 
out dccidmc whether it has power to re\i«etheoitfer, made an onler granting an injunc- 
tion m the exercise of powers conferresl upon High Courts bs s ll of the Cluirter Act (r). 

Brpacb. — DisobLslicnce of an injunction can be punishes! bj the High Court as a 
contempt of Court (y) 

luberent power of Chartered High Court. — The Calcutta High Court has 
held that tlie powers of a Cliartorcsl High Court m the matter of issuing injunctions 
IS not sirciimscribed by the proMsions of this section and has granted an injunction 
restraining nn auction purchaser of a share in immovable properties from taking pos 
session thereof pending » suit for partition (i) JVat the Madras High Court has held 
that the High Court has no inherent power to grant an injunction m cases not gotemed 
bt 0 39 (a) 


Power Of Chartered High Courts '• to restrain a party ’ from 
proceeding with a suit pending In another Court.— As regards Chartered 
High Courts, it has been held (hat the |>«wors of these Courts to grant an injunction 
are not confined to the terms of rules I and 2 <>f this Unlcr A carrying on busines 
at li, bucs /I in the Court of (he ^ubordiiia(e Judge of to recorer from B a sum of 
Rs 1,100 as balance due to him in respect of eertain goods sent him from D to B 
m Calcutta for sale as commission agent B then sues .4 m the High Court of Calcutta 
torccover from A asumof Rs 2,300asbaLince duelohim m respect of the same trans- 
actions anil applies to the High Court of Calcutta for a teniporarj injunction to restrain 
A from procceiling w'ltii the suit m (be Court at Duntii the disposal of the suit m the High 
Court It IS clear that this case i« not covered either by r I or r 2 of this Order Has 
the High Court power to grant the injunction T It has been held by the Calcutta High 
Court that the powers of High Court to grant a temporary injunction are not confined 
to the terms of rr 1 and J, ami that these Courts have inhtrent power under their general 
cijuitj juri-diction to grant such a injunction independently of the provisions of the 
Code, and also that such power can be exercised bj a single Judge sitting on the Original 
Side of the High Court (t) The same view has been recently taken by the High Court 
of Bombay , but the injunction granted in that case was rather peculiar m form namely, 
that A should be reslraineil from pro«^eedlng with the suit m the Court of Subordinate 
Judgeat Dmsucha way as to delaj or ombacrass the trial of the suit in the High 
Court (c) The Calcutta decisions, however, are not uniform as to whether this power 


(«) 


(S) 

(«•) 


llrojftlra\ nap LalUlS*i) IS 515 
fnitr Dillin T iilmiiiulrator 
llenj-il (1898) 23 lal 351 JMuUa 
khans /lonl; X<i; (1910) 33 All 79 7 
IC 18311 B] 

Itnm knnUr v Itam Dhrvan (I9IH) 3 I*»t 
LJ *i6 4S8 sole iU 
laehmxs /i im CAaros (1913) 35 All 425 20 
It 633 

(M«; V <7annp<ilA> (1900) S3 3!a<l 517 
hrail V VAnowrr (1914) 41 (si 436 21 
I t tit , llrmanla v 


19t M \ 412 24 I C 313 
(f) " ' ' ■ 

(4) ■ 

(а) 

(б) ■ 
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O. 39, r. 1 can be exercised if A is not resident vithin the local limits of the ordinary original ciril 
jurisdiction of the Calcutta High Court,for Sale, J, held that the power can be exercised 
even if A did not reside within the limits of the jurisdiction (d), while Fletcher, J , (e) and 
Stephen, J (/) held that it cannot be exercised unless A resided withm those limits 
The point arose in a Bombay case but it was there held that as A had been served 
and had appeared in the suit without protest, he must he deemed to have submitted to 
the jurisdiction of the Bombay Court and the Ckjurt had therefore power to grant the 
injunction ( 9 ) , so also in a Fatna case (A) 

The High Court of Bombay has also held that it has inherent power to restrain by 
injunction a defendant in a suit in the High Court from proceeding with a suit filed by 
him in the Small Causes Court at Bombay referrmg to the same matter (») 

The Allahabad High Court holds that its inherent powers do not justify its granting 
an injunction to restrain a party from contiouing jiattition proceedings m a Revenue 
Court pending a suit on title (j) 


The next education to consider is, whether the power of a Chartered High Court to 
restrain a party from proceeding with a suit {tending in another Court 13 confined to suits 
pending in a CourtSubordmau thereto, or whether it extends to suits pending many Court 
in British India In one of the cases cited above (I), the High Court of Calcutta made 
an order restraining a party from proceeding with a suit pending in the Court of the 
Subordinate Judge ol BareiMy, a Court Kubordinate to the High Court vd 
la a recent Bombay case, tlacleod, J, expressed the opinion that though the High 
Court has power to restrain a party from proceeding with a suit pending »n 
subordinate to it, it has no such power m respect of a suit, pending in a Court not sub 
ordinate to it (f) In support of the above view the learned Judge relieJ 0 ^ 
visions of fl 56, cl (b), of the Specific Relief Act, 1877, by which it is enacted that an 
injunction cannot be granted to stay proceedings m a Court not subordinate to that 
from which the injunction is sought 

A further question that arises in this connection is whether a British Indian Court 
has power to restrain a party from proceeding with a suit pending in a Court of a Johse 
St tie It has been held by the High Court of Bombay that it has if there was a rea 
hardship on the party before it or something vexatious or oppressive (m) The Calcut 
High Court will grant such an injunction if applied for promptly and before time an 
trouble has been expended m the foreign suit («) In Pngland an injunction is granie 
to stay an action commenced in a foreign jurisdiction only if the applicant proves a 
substantial case of vexation reanlting from the identity of proceedings, remedies an' 
benefits or from the existence of some motive other than a bona fide desire to determine 
disputes (o) 


Appsal — No appeal lies from an order of a High Court refusing to restrain a 
defendant from prosecuting his suit in another Court Such an order is not nppeamb e 
undertheCode Nor is it a “ judgment ’ within the meaning of cl 12 of the Charterf/j) 


frf) Cfiand s Gopal Jtaut (1*07) 34 C*1 

101 

(«) > uleaa Iron IVefli s BnAumMur (1909) 
30 Cal 233 lie 927 

(J) Jumna Dm v Ilareharan Dot (1911) 38 
(?) 

w ’ 


(1) 

w 

(»•) 


(f) 

U) 


(») 

M 

(P> 


ZlUTutU Chand v Gopal DarH 3-* 

101 

Jferojran v Jantibal (1915) SO Com Od 
30 1 1 560 

^,aik y lialcant (1927) 29 Du™ L ^ 

100 I C BjI (27) a II ^ 

lantrhanii v fakhm cAn"/ 

Bom 2,3 S3IC 395 aol'n^nmr 
V Doanam ChandOO 1) 46 P"'» ®30 
1C «4 (2I)AI) 128 
TKimohanl v Santolf 
CW X rS5 69 I C 21R _ _ -ti 

Cohen V llothfiell [19191 1 PP 
44 Bom 272 53 I C 395 K p'" 
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Poncr of High CoQrt "to star proceedings' pending 1 q a subordinate C 

Court — TJic ]>rpoc<lins i»ini(;r»ph rtfers to th« power of h Onrlerrd IIisli Court to ^ 

rfirrtin a /wrfy to a suit iH-n-ling l>cfore it from |>rocce<!in!; with n rmt ircmiins m Another 
C«iurt The question now to lie eonsnlerwl Is whctlier a CliArtcretl llish Court Ins 
power in ft ruit pendins before it to issue a proAi<p|fK»» to a eu^orrfino/e Court in llip 
mufassal from procechni; with ft *«it )>em)ini; l»ef«rc the litter Court, and if »o, whether 
that |>ower can be ciercise<l b\ a riiutlc Jui1ik> eittins on the Onjinnl ''ide of the Hieh 
Court It Ins been held bi a Full Bench of the Bombas HirIi Court that a Chartere<l 
Hiph Court Ins power to make an orrirr dirrelinR a Sibonlinatc Court not to procce<l 


and that it cannot be made b\ a einple Judpo aittinp on the Oripinal hide of the Iliph 
Court (j) In the ca'e eifcsl a1m\e, an order was made bj ^lacleiwl, J , in a suit j>ending 
before him, ttoyinj a tuit jiendin^ in the Itainspiri Court It was nsiumeil b^ a msjonti 
of the Full Bench thit such an order nais a prohibition to the Unlnajirt Court, and not 
merely to the juirtira, from proceeding with the suit in that Court, and it was lield that 
Vielcod, J , had no jurisdiction to make an onler On the other hand, Macleod, J , 
who was one of the Judges constituting the 1 ull Bench, deelmwl to read his order as a 
direef prohhitiontotht Patno^tri Co»r(, and held lliat a single Judge sitting on the Original 
Side was cnmiKtent to restrain the parties in a suit before him from proceeding with 
a suit m a Subordinate Judge s Court m the mufavsal, and so in fjf'ct ttay the jtrocte Ungs 
within the meaning of see cl (b) referre*! to above As to transfer of suits from 
Presidency Small Cause Courts to High Court, see notes to cl 13 of the Letters 
Batent 

Tbls rale does Qot apply to probate proceedings — Vn injunction eonnot 
be (granted under this rule in a probate |>ro<.eesling Tlie resson is that the only question 
in controversy in such a pruceevlmg is that of repreettttaUon of the estate of the deceased , 
there IS no question of title m such a proceeding, and it cannot therefore be said that there 
is " any property m dispute in such a proceevimg as contemplated b> this rule If 
tbe Court is satisfied that the estate of the deceased is in danger of being wasted or 
wrongfully alienated, it may appoint an administrator pendente fife, and it may aI<o 
make an order under r 7 below, but it cannot grant an injunction under this rule (r) 
Form.— For form of temporary injunction »oc App F, form no 8 

2. [ S. 493.] (1) In any suit for restraining the defend- 
lojundion to restrain from Committing a brcacli of con- 

repetmon or rvntlnaanw tiact OT othCT miUTT oi ,aTlT kind, TtllCtker 

compensation is claimed m the suit or not, 
tlie plaintiff may, at any time after the commencomont of 
the suit, and either before or after judgment, appiv to the 
Court for a temporary injunction to restrain the defendant 
from committing the breach of contract or injury complained 
of, or any breach of contract or injury of a like land arising 
out of the same contract or relating to the same property 
or right. 

(,) r (191S) 39 Bom 60* t (,) Aired T ChavMiarxni 

31^1^ I 2Uj,S 7IC ei7 


(1911) 19 OWN. 
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0. 39,r. 2 (2) The Court may by order grant such injunction, on 

such terms as to the duration of the injunction, keeping an 
account, giving security, or otherwise, as the Coiirt thinks fit. 

(3) In case of disobedience, or of breach of any such 
terms, the Court granting an injunction may order the pro- 
perty of the person guilty of such disobedience or breach to be 
attached, and may also order such person to be detamed in 
the civil prison for a term not exceeding six months, unless 
in the meantime the Court directs his release. 


(4) No attachment under this rule shall remain in force 
for more than one year, at the end of which time, if the dis- 
obedience or breach continues, the property attached may he 
sold, and out of the proceeds the Court may award such com- 
pensation as it thinks fit, and shall pay the balance, if any, 
to the party entitled thereto. 

Alterations in tbe rule 

1. The words “ of 4ny kind” ftfterth® word “injury” in 6Ub r (l)Brenew See 
notes below under tbe head “ Scope of the rule ” 

2 The Words,” unfessm the meantime tbe Court directs bis release "in sub f- 
are also new See in this connection the undermentioned case (s) 

Scope Of the rule. — Rule l enables tho Court to grant temporary m 
junctions m thecases specified in els (a) and (h) thereof The present rule enables ilia 
Court to grant temporary injunctions to restrain a defendant from committing the brMC/i 
of a contract or other injury of any Itnd Tho words “ of any kind” are new They 
hare been added to supersede an Allahabad decision where it was held that the "'onls 
“other injury” in the old section did not include acts of trespnis upon property (t) 
Such acts are now within this rule In a Bombay case a lessee sought to execute a 
decree to evict his sub lessee Butat the date of the decree the term of the head lease 
had expired and the head lessor sued to restrain the lessee from taking pnabc’snm 
JIaeleod, C J, held that neither rule 1 nor rule 2 applied (u) A Court hearing »n 
election petition under rules framed under the Madras District Mumcipdlities Act cannot 
grant a temporary injunction resltamiug the candidate from taking his seat (i) 


Principles governing temporary iDjonction to restrain breach of contract— 
Temporary injunctions to restrain the breach of a contract arc regulated bj I"® 
present rule Perpelval injunctions to restrain the breach of a contract are rcgulitcd 
by the Specific Relief Act, 1877, s 56, c| (f) and s 57 Seefion 5C, cl (f), of the Specific 
Relief Act, provides that a perpetual injunction cannot be granted to prevent the breach 
of a contract the performance of which would not be specifically enforccsl. Xow the 
performance of a contract IS not apecifically enforced where damages would auoru 
adequate relief Hence no injuction can be granted where damages afford adequate 
‘ Tlio Very first principle of Injunction Uw is that pnma facte jou do not obtain iitjunc. 
tions to restrain actionable wrongs [or for broach of contracts] for which damages are t e 

(il AdronU-Grn/ralofEomla^T i <■) /ttutfrranjl v 5Aa*;o<f» 

' ,al.oin IS’ 1 I*""’ 039 CO I < 768, ( — ) A II 3 - . 

(I, (1900) SAJI ) (r) 
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} MijKf rcnif<h”(fr) InllieHomb.-«v«‘»«eof Aw*^rirttaji v Coriltn{x) '>ir ClinHp« ‘virpont 0 
Ml 1 th\t tlip i«»ue of fi Itmpnmry injnnction M porrmwl li\ tli«* Mme jmnrijiloi ni tJio 
j.ninlin(; of & /x-rmancnf injunction at Ihfr trial r>f»c*«c Rcfcmnc to thc«p olKpriatmn*. 

•'If Amol f Wliito in a Madrid rav? aaid “ Now, iinainff rccanl to the fact tint the law 
w ith rccanl to the pranting of a iwr^liial injnnottnn is to 1m? found m the ‘>j>ecific Relief 
A--! anil IS hi 1 down « itli preat I'lrcmon, and that the hn w itli repanl to the pranting 
of a tetiijMirm injunction la to W found m the Code of Cii il I’nKCiluro and is tlcclarc<l 
to be a TTiAtteT lot rfi*iT«t»on, if it were iieee««an to consider the \>o«\t, 1 am not sure I 
shoul I Im? i>re]wirr<l to po rjiute so far as Sir Charles Sarpent ’ (y) Ilonci er that may 
l>c, the folliwing tworules seem to porrm all ca«es on the subject now under 
consideration — 

I If a suit i< broiipht for specific |>erfnrmance of a contract and for an injunction 
to rcstriin tlic defendant from commitlinp a lircsch of the contract, and the jdimtiff 
apjdics for n tcmjioran injunction to prevent the breach of the contract until the suit 
IS di'po.cl of, the Court mil decline to pmnt a temponr) injunction if the plaint and 
the a(tids.\ita filcil bs the parties show on the fate of them that the case is not one for a 
peqictual injunction or fi r specific performance The refusal of the application for a 
tenipiTin injunction in (V) Bliifoji \ /hpu //flji AMuf s Woji Abfiif (a), (3) 

Ausscricuiiji \ Gordon (6), (4) Atsur \ Rolanlxit (e). and (5) Jn the matter of Oanpai 
Aoratnfif) inai l>c rcfernsl to this rule In Ihefirat case, the suit was bj an association 
of artisans coasistmp of 37 members for an injunction against one of them to restrain 
him from committing the breach of a contract uliicb provided that all the members of 
the a«o''iitnn should bring the business of working and cariinp m wood into one shop 
and should diiide the profits among them and that no memUr ghontd tale anij order on 
his own flccouiil The pUmtiffs appliei) lor a temporao injunction against the defend 
ant to preicnt the breach of the coninct until thedisjiosal of the suit, but the injunction 
was refusetl for the agreement being on the face of it iltepal (as the association though 
It consiste<l of >7 members was not rcpistere<l as a Companj ), no specific performance 
or injunitii n could be granteil In the second case the suit was for a perpetual injunc 
tion to pres ent the breach of an ajreemeiil for a charter party The Court refused to 
grant a temporary injunction to restrain the breach on the ground that a perpetual 
injunction could not be grantoil to restrain the breach of such an apreement, though a 
perpetual injunction might be granted to present the breach of an actualty completed 
efwirler j«irty In the third case an application lor a temporary injunction was made by 
the agents of a companj as phmtiila to restrain the company from emplojing a firm of 
solicitors in contravention of an agreement between the company and the agents where 
by the plcimtiff a firm were appointed agents of the company for 23 years and the agents 
were empowcreil to employ solicitors for the company during that period The Court 
rcfuseil the application on the ground that since a perpetual injunction could not be 
granted to restrain the company from employ ing persons other than the plamtifl a firm 
as agents of the company, a temporary injunction should not be granted to restrain 
the company from employing solicitors other than those of the plaintiff s choice In the 
fourth case, the Court refwseiltogTant a temporary injunction to restrain a Hindu widow 
from adopting a son in breach of an agreement entered into by her not to adopt a eon 
The order of refusal was based on the ground that the Court could not grant a perpetual 


(m) Per Unit} IJ In /.OB-foM an</ iHortnott 
Un Co V Crort (18SC) SI C I) sai 3(9 : 

(x) (ISsiJOlVtn 268. r 8'9 I 

(p) V Ilaji SaMa (1903)26 Usd 164 1 


(X) (1677) 1 Kiini 550 
(a) (188”) 6 nom 5 
(S) (188”> 8 IW m 266 

(c) (laaglis Horn 56 

(d) (18*8) X Cal *1 
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O. 39, I*. 2 daughter m marnage to the plaintiff The plaintiff applied for an interim injunction 
fo restrain the defendant from giving away the girl m marriage to another person but 
the application was refused on the ground that the contract was not one of which 
specific performance could be enforced ot the breach of which could be restrained by 
a perpetual injunction 


2 The converse of rule (1) la not always true, that is the Court will not grant a 
temporary injunction before the hearing in every case where a perpetual injunction 
might fitly be granted at the he<inng,for to justify a temporaiy injunction, not only must 
the case be such that an injunction is the appropriate relief, but there must be the further 
ingredient that unless the defendant is restrained fortkunlh by a temporary injunction, 
irreparable injury or inconvenience may result to the plaintiff before the suit is decided 
upon Its merits (e) But if a case isaproperoneforspecific performance, and irreparable 
injury is likely to be caused to the plaintiff unless the breach of the contract is forthwith 
restrained, the Court wjll grant a temporary injunction to restrain the breach of the 
contract Thus where A sued -B for sjiecific performance of a contract whereby in con 
Bideration of A having advanced money to B to working certain mica mines B had 
agreed to deliver all the mica produced from the mines to A, and not to deUu’’ any port on 
t^cnof to any other person, and also sued for an injunction to restrain the breach of this 
iigrwiiwat and in tke fait applnd for* teiapontryin/unetiott to restrain Siromd^iTsr 
iDg any portion of the mica to another firm to whom B had arranged in breach 
of his contract to consign a portion the Court held that the case Was a fit one for ^ 
temporary injunction, and tho injunction was granted (/) But If the existence of the 
contract itself is denied n > temporaiy injunction can be granted (p) , nor should 
a temporary injunction be granted merely because the suit would otherwise be 
mfruotuous (h) 


Sub rule (3) — The powers conferred by this sub rule can only be exercised 
if the Court is set in motion by a party who deems himself aggrieved , hence where a 
District Court committed a defendant to jail of tls oua motion for disobeying an injunc 
tion of the Court, it was held that the order of committal was ultra * irea Note how 
ever, that a High Court has inherent power to commit a defaulting party for contemr*'' 
bence a High Court can commit a defendant to jail of its oun motion for disobeying an 
injunction issued by such Court (i) Se« sec ISl above 

Under sub t (3) the Court can in its discretion order either arrest or attaehiacnt on 
property , it is not bound in the first instance to make an order of attachment and then 
order imprisonment (j) There is no foundation for the proposition that the Court can 
only make an order of imprisonment after an order of attachment Persons who abet 
disobedience of an injunction cannot be punished under this rule [k) 


If the appbcation to commit was made while the suit was pending the fact that 
the order on the application was made after the suit was disEQis-ied does not affect the 
powers of the Court to take action for disobedience to the injunction (2) 

A Court to which the business of the Court granting the injunction is transferred 
can exercise powers of punishment under this sub rule (m) 


(e) 

CO 

(?) 
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Temporary mandatory Injanctlon— The Court* in FnpUnI hure the 

power to ^r^»nt manietotj injunctions on interlocutors ej plicetion* (n) Anl »o here 
CbArtere<l Hieh Court* m the exerci«e of Iheir ordinArj onemal cimI jiiritMiiction (o) 
The Mine i>owcr is po««e««e«l 1 \ Courts in He mofoMil (p) 

Appeal — \n Bppesl lies un ler O 43 r 1 (r) from im onler declining to order 
arre«t or Attschmcnt of propcriN for tlisobeil encc of nn mterlocutorj injunction granted 
under this rule and the Apj ellate Court maj on appeal P**s the order which the lower 
Court ►houH have pa«.«e*l (j) tn unlertaling not to di«po«e of propertj during the 
pendency of a euit given bj a deten lant m onler to avoid an attachment has the effect of 
the grant of an injunction An appeal lies from an order refusing to take proceeilings 
for breach of such an undertaking (r) 

3. [S. 49-1.] Tlic Court shall m all cases, except 

where it appears that the object of grant- 
Ho? ^^^rt^o^Vrert* notice mg thc injimctioH woiilcl bc defeated by 
to oppo* te party dcla} , bcforc granting an injunction, 

direct notice of the application for the same to bc gi\cn to 
the opposite party 

4. [S. 496. ] An} order for iin injunction may be 

, discharged, or \aricd, or set aside by tlio 

ta|^«iiarse<i vaHedocMt Court, OH application made thereto by any 
** * party dissatisfied \nth such order 

AppdAl — An appeal lies from an or ler under this rule [0 43 r 1 cl (r) ] 

5. [S. 493. ] An injunction directed to a corporation 

IS binding not onl} on the corporation 
Itself, but also on all members and 
officers of thc corporation whose personal 
action it seeks to restrain 


Interlocutory Orders 

6. [S. 49S, R. S. C, o. 50, r. 2.] The Court may, on the 
apphcation of any part} to a suit, order the 
salc.b} any person named in such order, and 
in such manner and on such terms as it 
thinks fit, of any raoa able property, being the subject matter of 
EM^dksmt, or s,\v2,\\ swit, 'j.V.iaVi k, 

subject to speedy and natural decay, or winch for any other just 
and sufficient cause it may bc desirable to have sold at once 

Th« word* or w hieh for any other just and aufEcicnt cause it maj be desirable to 
have sold at once have been added so as to empower the Court to order a sale of 
securities where the state of the market requites such a course 


Lord Bgron (I 83) 


I Srowii Cl) 
<18M) 1 & 


(0) 

<l>) 


(tes according to Shah 3 No 
according to Beaman J J /rraii » 
SAoBWer (19U) 41 CaL 430 41$-44SS1 
I C 861 [JM| 

(•) 5k;>p> V XurAi (1910) S»>rad 907 34 I C 
SOS L aon CAand T Jhana Coal Co 
(ig^S) 5 Lth L. J 14- 00 1 C 9 (32) 
A k 347 

(O Ckaarrihu)dai V N atrorZaf (1931) S3 Bom. 
I.B 1109 134 1 C 1165 (31)A B 609 
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7. [S. 499, S. C. R., 0. 50, r. 6.] (1) 
Detention preservation The Contt may, Oil the aDphcation of any 

Inspect on etc of subject- - . t v ^ v < t 

matter of suit to & siut, and OR such terms as it 

thinks fit, — 

(a) make an order ior the detention, preservation or 
inspection of any property which is the subject 
matter of such suit, or as to nhich any question may 
arise therein , 

(b) for all or any of the purposes aforesaid authorize 
any person to enter upon or into any land or bmldmg 
in the possession of any other party to such suit, and 

(o) for all or any of the purposes aforesaid authorize 
any samples to be taken, or any obser\ation to be 
made or espenment to be tried, nhich ma} seem 
necessary or expedient for the purpose of 
obtaining full information or evidence 
(2) The provisions as to execution of process shall applv» 
mutatis mutandis, to persons authorised to enter imder this 
rule 

The woKla or ae to which any ijuestion maj arise therein m sub r 1 cl. (a) ere 

new 

Inspection Of property which Is the snhject matter of the suit— 


this rule {t) 

g, [S 500] (I) An application by the plamtifi for 
an order under rule 6 or rule 7 may he 
luide aftex notice to the defendant at any 
time alter mstitution of the suit 
(2) An application by the defendant for a like order may 
be made after notice to the plaintiS at any time after 


appearance 


(rS) irfon % Ja 

sa L T J“ C A 


(rtn ilfrxorfi (J 801 ) lO.T L- R ®<’'> 

to bhtroHfi; \ /litiha (Isa ) s* V ,r \ 
(0 Amm lyi v 1pi>i<ida (1033) 3 ^ 

113 JU I C 8 0 ( 3J)A C 475 
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9. [S. 501.] "Wlierc land pajnng rc\onue to Government, < 

or a tenure liable to sale, is the subject- 
msttcr of R suit, if tlic part}’ m possession 

Und tbe »ubjm niittrr or qJ SUcll luild OF telllirc DCClcCts tO piV 

the Go\ eminent revenue, or the rent due to 
the proprietor of the tenure, as the case may be, and sucli land 
or tenure is consequently ordered to be sold, any other party 
to the suit claiming to have an interest m such land or tenure 
may, upon payment of the revenue or rent due previously to 
the sale (and vvith or without security at the discretion of the 
Court), put in immediate possession of the land or tenure, 
and the Court in its decree may award against the defaulter 
the amount so paid, vnth interest thereon at such rate as the 
Court thinks fit, or may charge tJic amount so paid, inth interest 
thereon at such rate as tho Court orders, in any adjustment of 
accounts which may bo directed m the decree parsed uv the suit 

10. [s. 502.] the subject-matter of a suit is 

money or some other thing capable of 
c^^ioiit*efmon«r cte In dclivor}', and an)’ party thereto admits that 
ho holds such monev or other thing as a 
trustee for another party or that it belong® or is due to another 
party, the Court ma> order the same to be deposited in Court 
or delivered to such last named party, with or without security, 
subject to the further direction of the Court 

Deposit of money In Couit — If a B to a sum of Rs 5 000 and B 

admits Rs 4 000 to be due to A and contest A s claim as to the balance of Rs 1 000 
this will be a proper case for A to apply to the Court to direct B to deposit Rs 4 000 m 
Court or to deliver the same to him For an instance of such an order see the undernoted 
case («) 

Holds — This rule applies only when the party making the admission holds the 
property or other thing which the parly in whose favour the order is made seeks to hate 
delivered to him (t) 

Appeal —An appeal lies from an order under this rule [0 43 r 1 cl (r)] 


ORDER XL 
Appointment of Recexiers 

1. [S. 503,] (1) AMiere it appears 0.4( 
Arpiintment of Receivers tlic Court to he just and Convenient, the 

Court may by order — 

(a) appoint a receiver of any property, whether 
before or after decree , 


(«i) Uanbans v Nat 
1 > 1 .h aa i.s 
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(b) remove any person from the possession or custody 
of the property ; 

(c) commit the same to the possession, custody or 
management of the receiver ; and 

(d) confer upon the receiver all such powers, as to 
bringing and defending suits and for the realisation, 
management, protection, preservation and improve- 
ment of the property, the collection of the rents and 
profits thereof, the application and disposal of such 
rents and profits, and the execution of documents 
as the owner himself has, or such of those powers as 
the Court thinks fit. 

(2) Nothing in this rule shall authorize the Court to 
remove from the possession or custody of property any person 
whom any party to the suit has not a present right so to 
remove. 


Alterations in the rule— 

1 The Words “ to be ]u<t and convenient ” hate been eub^tituted for the words 

“to be aecess&ry tot the realization, preserration or better custodri w 
management of any property, movalde or inimorable, the subject of a suit 
or attachment” The effect of this amendment h that the Court may 
now appomt a receiver not only in the particular coses specified m the old 
section, but m every case in which it appears to the Court to bej/wt onl 
comentent to do so Thus a receiver may be appointed in a suit fw 
partition (w) See notes below under the head “ Just and convenient 
As to execution of decrees by appointment of a receiver, sees 51, cl (d) 

2 The words “ whether before or after decree ” in cl (a) are new They give 

effect to the undermentioned decision Under the old section [x) 

3 The words “subject matter of a suit” which occurred in the corresponding 

8 603 of the Code of 1882 hare been omitted -See notes below under the 
bead ” Receiver in proceedings other than a suit ' ’ 

Receiver In proceedings otner than a suit— Sec 503 of the Code of 
contained the words “ subject matter of a suit ’’ The result was that under that section 
a receiver could only be appointed id a suit Those words have been omitted in the 
present rule so that a receiver may now be appointed even in proceedings otlier than 
a 8Uit(yl A Court Las no jurisdiLtion to appoint a receiver in proceedings under the 
Succession Certificate Act (*J ; orio proceedings for the removal ofa trustee unders <* 
of the Trusts Act (a) , but maj appoint a receiver in a testamentarj suit (5). or proceeding 

(I) . 



(t) r«AKMnlv VAflnjflrdPpajItUom SSi 
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under the Gunnlian and VsnN .\rt (e) If no suit urldiciou^ j>rocre<linp ponding with Q. 
rcferenoo to the proj'ortj, the Court hianojiinwliction to Rppoint a reoci'or of it A 
receiver tlierefore rnnnot lie apiH>inted after the «uit oonipromiaeil (d) 

Application In open Court — The appointment of A receiver is a rcrious matter 
involving wnous coii«e<iiiencei an'l oniors for the appointment of a reoenef should be 
made m oi>cn Court and not m the Bumniar> manner in which directions are given in 
Chambers in Commercnl eauvs (e) 

Courts empowered under this order.— Under the Cotie of I8S2 (s fi03), a 
receiver could only be apj>omte<l b\ IlisU Courts aiul Ri«tnct Court*, and not by Iho 
Courts subordinate to Di«lrict Courts Thi« Uirlns l»een now reraoieil bj the omission of 
s. 503 A receiver may non bo ap|vointe I bj bubonlinste Juilges also 

A Receiver is an officer of the Coart. — "The objec» and purpose of the 

appointment of a receiver mai generalii be aiatetl to be the preservation of the subject* 
matter of the litigation pending a judicial determinstion of the richts of the parties 
thereto” (/) “The receiver is apjiomtrtl lor the benefit of all concerned, he is the 
representative of the Court and of all parties interested m the litigation, wherein he is 
appointed ‘ (g) The appointment (of a receivetl is the act of the Court and made in 
the interests of justice [A receiicr} is an officer or representative of the Court, and 
subject to Its orders Hia possession utho possession of the Court bj its receiver, and 
the tenants m posseasion, when he is appointed to receive rents and profits of immovable 
property, become virtually tenants pro hoe tiee of the Court, their landlord Ilia 
possession is the possession of all the parties to the proceedings aeeording to their titles 
The moneys in his bands are in euel^ia Ugi$ for the person who can make a title to 
them (A) 

Legal consequences arising from the fact that » receiver is an officer of 
the Court — 


(1) Allaehmenl — Property in the hands of a receiver cannot be attached without 
the leave of the Court first obtained Thus if a receiver is appointed of certain property 
in a suit between A and B, and C obtains a decree against A ot B,C cannot in evecution 
of his decree attach the properly m the hands of the receiver mthout the leave of the 
Court, such an attachment is an interference with the Court’s possession through its 
officer, the receiver (0 But if a receiver is appointed of certain property in a suit 
between A and B, and the property was mortgaged by A to C before the receiver was 
appointed, and C obtains a decree for sale of the mortgaged property C mav bring the 
property to sale, though it may bo in the hands of the receiver, without the leave of 
the Court The reason is that no attachment is nece'.sarv before sale m the case of a 
mortgage-decree and no attachment being necessary, there cannot be any interference 
with the possession of the receiver (y) 


(2) Suit b’j or ogainst recetrtr Leaie of Court — A receiver cannot sue or bo sued 
except with the leave of the Court by which lie was appointed receiver (i) A party 
feeling aggrieved bv the conduct of a receiver may seek redress agamst him in the very 
suit in which he was apjiointed receiver, or he may bring a separate suit against the 


(0 In re Bat Jumnabai (1912) 3S Dom 20 11 
I C SJl.CAan<fr<lir<ifiv /a;i>nMilA(l925) 

7 Lah I. J 231,90 1 C 611 <20) A L ' 

469 

(d) Chandrrehtrar Fratad v IJuS/rAirarllSgO) 

5 fat L J 5)3 881 C 405 

(e) Fremuy (1932) 31 Horn L H 717 ( ' 

1281 C 221 ( 32) A 11 314 
(/) Jaaat Tanni Dae\ v i>aba aopaHmii Si I 

cal 305. 316 I 

(sr) lb , p 317 
(A) Orr V MutI 

34 


a (1891) 17 111.) 501 503 


AdminiHralor-Geiural » Prem 
SiCaJ lOlI 1015,221 A 203 
a /o»'»<1924) 39 tal L J 4 
520 ( 2l) A C 600 
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O.40,r.l receirer in which case he must obtain th® leave of the Court (f) The appIic%fion m lie 
suit IS for an examination j»ro infereue euo(tn) The Court will di'jpose of the matter 
Bummanly in simple cases (n) and if the applicant has shown diligence (o) But if 
questions of title are involved, the Conit will authorize a suit to be brought against the 
receiver (p) No appeal lies against an order granting leave to sue a receiver (g) 
There is no statutory provision which requires a party to tahe the leave of the Court to 
sue a receiver The rule has como down to us as a part of the rules of equitv, binding 
upon all Courts of Justice in this country It is a rule based upon public policy which 
requires that when the Court has assumed possession of a property in the interest of the 
litigants before it the authority of the Court is not to be obstructed by suits designed to 
disturb the possession of the Court The institution of such, suits is in the eye of the law 
a contempt of the authority of the Court, and therefore the party contemplating such a 
suit IS required to tahe the leave of the Court so as to absolve himself from that charge 
The grant of such leave is made not in exercise of aqy power conferred by statute but la 
exercise of the inherent power which every Court possesses to preient acts which consti 
tute or are akin to an abuse of its authority (r) By giving leave to sue its receiver the 
Court does not relmquishpossession of the property to the Court where the claim of the 
third party is asserted («) The Court m which the suit is filed has no jurisdiction to 
is,sue an injunction restraining the receiver from dealing with the property (t) nor can 
the third party if he obtains a decree enforce It in execution His proper course is to 
apply to the Court which appointed the receiver to direct the receiver to act m accon&nce 
With the decree (u) In Pramalha !falh v hhetrn J^alh (e) BodiUy, J held that the 
leave o! the Court to sue a receiver was a condition precedent to the right to sue, and that 
if the leave was not obtained before suit it could not be granted subsequent to the 
institution of the suit and the suit should be dismissed This decision was dissented 
from in subsequent Calcutta cases where it was held that the leave may be granted even 
after the institution of thesuitfte) In tba recent Bombay case (x) Pratt, J, After 
an exhaustive review of the case law on the subject, came to the same conclusion the 
learned Judge held that failure to obtam leave prior to the institution of the suit was 
cured by subsequent leave As regards suits by a receiver, it has been recently held 
by the High Court of Calcutta that if the auit is instituted without the l»ave of 
the Court, the Court may grant leave after the institution of the suit to continue the 
suit (y) So also by the Madras High Court (a) No leave is necessary to sue a recei'er 
who has been discharge<l bj the Court and is no longer an officer of the Court when the 
suit IS brought (q) 

(2A) Suit ayatnsl reeeimr — Aotice under t 80 — A receiver appointed under this 
section upon whom the powers under clause (d) have been conferred is a Public 
under s 2 (17) and no suit can be filed against him without notice under s. 80 The 
of the Court does not dispense with the necessity of notice under soc 80 of the Code (h) 


JkoffialcAo SuRtfaram (1903) 2S Had IS** 
isrtedharv A amon»(19.5) ei C»I L J 197 
88 1 C 077 ( 25) A C «dl 
jr K Stcututrr y J A V Katt^r (19-t> 
1 lung 138 'etc 441 ( Z3) A H 308 
(1925) 41 C»l L. J 197 88 1 C 877 (25) 
A C 83] tupra 

{10'*5)41Cal I. J 107 881 C 877 (25) 


Zlraja JIA ifin v Sru Chnndra (1919) 4 Pat 
I, J 20 ,.8 471 t 710 


(0 


(0 

(») 


(a) 

(F) 

(a) 

(») 

(5) 


321 $upra 
(1905) 32 Cal 270 

Bank t Btharx v Hartiidra '*ath (lOipi *f 

C W N 61 81 C 1 Herat Cha Irt v 

Apur5a(10U)15C'V N U 3 11 I t 

[exceutlon l>rocc<>dliie,] ilaharoia *1 
/<ur(tiraR> ADurba()i)ll)I5C » 

101 C 527 

Jamifa}t y II iie\nbhai (10 0) <4 I*"" 
OOJ 681 C 411 _ , 

B *to ajet ^ Frtdfrtc OafbfU (1019) 4« 

352 61 I C 488 

Amm kutti/ v J/flniipil:ffltn<in (19"®) 
if»d '03 6fl I C 688 
Z> n,ha>e y Amril Lai (1931) lO fit 3 '> 
mi C 431/ {31)A i SJ-* 

Jagaduhy BtUndra (1031) 59 (al 
1521 C 631 (31) A t 503 
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(3) D(llt tncvrrtd fcy rrcemr m — If n reccjrcr «pj>omtr<l c f the wtnfo Q 

of « person with eulhoritj to continue the business cnmo<t on lij the deceAsed 

and in the course of *ufh business debts are proiicrl^ incurreil bj therecriicf the person 

to whom the debts liave become duo mar proce«l not onU spainst the receiver )>ersonatl> 
but ofso nj<Jin*f Ih* t'tJte of iht rfrrr/iW, for the recover) of their debts, and ther are 
entitled to jiai ment of their debts tn pnonts to other creslitors of the estate The ripht 
to proceeii apainst the estate is founded on the just and e<iuitable principle that as the 
acts of a receiver actinp within lus authorits are the acts of Iho Court, the estate eannot 
be permitted to en]6\ the benefits of those acta without being held liable for the obligations 
an«ing out of them (<) 

(4) J?r«irer eonnol pure^oje — A reeeuer ma) not purchase proper!) of which he 
has been apjiomted recener (rf) ‘'och a purcluiso offends against the principle that no 
one should allow himself to get into a position where liis interest conflicts with his 
duti (e) 

(5) Agr«*mtnl eonlrallinfi reeeircr* fiotrtrs — A reectser being an officer of the 
Court, it IS contempt of Court on the part of an) of the parties to enter into an agreement 
with him restricting and controlling fits powers The Court alone has the power to 
determine the powers of a receiver (/) 

(G) Ilemvntralu)n — A receiver being an ofTiecr of the Court it is for the Court 
to determine lus fees or remuneration (r 2 below) Fence a promise by a part)^ to pa) 
the remuneration of a re-eiver without leave of the Court is against law, and is not bind 
ing on the promisor (g) 

(?) Criminal Pnetdure Codt « 143— >M*here a recener is appointed b) a Court of 
propertt the subject of a suit a Magistrate has no jurisdiction under sec 149 of the Code 
of Criminal Procedure to interfere with him m respect of Lis x>os.session of the property 
without the sanction of the Court his possession being the possession of the Court (A) 

It mas here be noted thst a Civil Court bas no power under this rule to appoint a receiver 
in tu]>irse**ion of a recener appointed by a Magistrate under see 146, cL (2) of the 
Criminal Procedure Code ( i) See sub rule (2) 

(8) Proiecution of rretnor —A receiver appointed by the High Court who has under 
its orders taken possession of propert), cannot bo prosecuted for criminal breach of trust 
in respect thereof without first obtaining the leave of the Court (j) 

(9) Attorney of parly — The attorney of a party should not be appointed receiver, 
as such an appointment interrupts the arrangement made b) the part) for his defence 
m the suit (1) 

“Just and COnVGnlGOt ’ —These words have been taken from the Judi 
cature Act 1873 s 23 subs (8) The words in that Act are just or comenient but 
the) have been constructed to mean just on<f convenient (f) The words justandcon 
venient do not mean that the Court is to appoint a receiver simply because the Court 
thinks It convenient they mean that the Court should appoint a receiver for the profec 
tion of ruhts or for the prevention of injury ooeonfiny to legal principles (m) The order 


(e) J/oA<T« Bbi-r Shvamt Bibi (1903) 30 C») 
93* Short V i ebmiij (1883) 8 SIsd 
133 

(d) JilrriMM V 5urfl<i (193“) 59 Cat OaSlSS 
I C 166 { 3.) A C 67“ 

(r) Vujrntv NuernI (1008) 1 CD 516 
If) Sfaiick Lai v Surat Coomirte (1895) ““ 
Cat 618 

( 7 ) ProtniA Chan-tm v tSam (1003) SO CaL 
6^6 

(A) PUHKty £umarCAn»i(ra(m3)Soral 5<>3 


(i) BityaprOKbiy JiArafi (1913) 10 CaL 86“ 
SO 1 C 369 

(J) SoiUot CAortrf V £mpm>r(I9I9)<eCal 132 
48 I t 830 

(« 

(0 ' ' . 
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O. 40 ,r»l IS discretionary and tho discrfetjon must bo exercised in accordance with the principles 
on. wbich judicial discretion is eiwcised (n) Hence the Court should not tippoint a receiver 
of property in the possession of the defendant who claims it by a legal title, unless the 
plaintiff can show pnnia facie that he has a strong case and a good title to the property (o) 
The Court must considet whether special interference with the possession of a defendant 
IS required therebeingawellformdedfearthat the property in question WiU be dissipated 
or that other irreparable mischief may bedone unless the Court gives Us protection (p) On 
the other hand, where property le shown to be iti medio i e In the enioymcnt of no one 
the Court can hardly do wron" >n appointing n receiver, font is tho common interest of all 
parties to prevent a scramble (g) The mere circumstance that tie appointment 
of a receiver wiU do no harm to any one w no ground for appointing a receiver (f) , 
and a receiver cannot be appointed merely for the purpose of ascertaining the income 
of an estate m order to fix the amount of maintenance to be paid out of it («) See 
notes above Alterations In the rules. No I and notes beloiv “ Cases in which a 
receiver may be appointed • See aUo Spiecific Relief Act 1 of 1877, s 44 


Which Court may appoint a receiver —The power to appoint a receiver rests 
only with the Court trying the suit in which it u sought to appoint a receiver Hence a 
District Judge has no pouer to appomt a receiver of property which is the subject of o 
suit in another Court, even tliougU subordinate to his own (t) A Court should not appoint 
a receiver when another receiver has been appomted of the same property by another 
Court in another suit for such a procedure will lead to a conflict of jurisdiction (v) 


Whether a receiver can he appointed when an executor Is Id posses 

Slon -”111 England the rule is that th« Court will not appoint a receiver against sa 
executor untesa gross misconduct is shown (v) and the sane rule, it is submitted, sppl ** 
to tho case of an executor of tho will of a person subject to the provisions of tho Indwn 
Succession Act This rule, bonever, does not apply in the case of an executor of tho 
wiU of a Hahoinedan Th< reason ii that while in the case of persons governed l>y the 
Succession Act, a testator can dispose of the tcAefe of hia property by his will a Blaho 
medan testator cannot dispose of more than one third of the property by his will (») 


Uhere a receiver is appointed of the estate of a deceaced person and the estate is 
being administered by tiie Court the Court may authoriie the receiver to pay out of 
tho estate in his hands pressing cUima against the estate (*) 

Company — ^The Court has no jurisdiction to appoint a receiver of a company (y) 
If lb IS necessary to protect the assets recouise must be had to the provisions of the 
Companies Acts 

Reference to abltratlon — ^Tlie Couit liaa power to appoint a receiver even 
after a suit has been referred to arbitratKio. (*) 


Temporary Injancttons and appointment ol receiver— The distmtuon 

between a case in wliicb a temporarj injunction may be granted and a case m "hien « 
receiver may bo appointed isthal while in either case it must be shown that the property 


(») 

(0) 


JSrnov rr ihtu v S tuA CAanVra <I0*’8) 
55 I A 131 65 Cai 720 108 J U 318 
v fl888) 15 CsJ 

81B Cl>a liulat y I adnaiand (1805) - 
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should be pre«ened from or aheiiAtion, in tlio fonnpr ca«o it is suflicient if Q* ^ 

It be showii that tlie phintifT in tli" suit Ins it fair question to ni«o ns to the cxlstcn-'o of 
the nght ollescil, svhilo m the litter rn«o a Rood j nmafacie title to the property over 
wloch the receiver is sought to be npjtointrd has to bo iiiado out (a) 

When receiver may be appointed — Tlio appointment of n receiver IS in the 
discretion of the Court Tlie power to appoint a receiver is not to bo exercised ns a 
matter of cour>e or for the reison that it ran do no harm to nppomt one A rccencr 
shoul I not be appointed in 8uper*e»'»ion of a bona fido possessor of the property in dispute 
unless there is some substantial groun ) for interference (fc) The Court has to consider 
whether special interference with the ju>««es«ion of the de'endint is required, there being 
a well foun led feir tint the properti in question mil bo dissipated or that other 
irreparable mischief ma\ be done unless the Court Rises its protection (c) The mere fact 
♦hit a plaintiff in his pLiint makes iiolent and «hole*i!e charges of waste is no ground 
for the appointment of a receiver (rf» The Court will not m a suit agimst trustees 
fo* the possession of lind and for mesne profits ap{»o nt a receiver merely beeau'ethe 
trustee IS a poor man from whom mesne profits, if awanled could not be recovered, unless 
It is allesed and shomi that lie was wasting the propertj (e) The removal, however, 
under «u«picious circumstances of a lirgo amount of propertj bv the tlcfendmt during 
the pendenev of a suit in which the question of title to that property would be determined 
IS a Good ground for the appointment of a receiver (/) Tlie anxiety of a life tenant 
to transfer lands to a stranger is a danser to the interests of the reversioner, and it la a 
matter to be taken into consideration on an application for the appointment of a 
receiver (?) 


Joint Hindu /amife— .Tlio Court will not as a general rule appoint a reeener m a 
partition suit between members of a joint Hindu fainilj especially where the family 
propertj consists of immoxable property To appoint a recener m such a case special 
circumstances must be prosed (A) \ rceeiser mij be appointed m a suit for partition 

of joint Hindu familj property whtro tluro is a prona facie case of misappropriation 
by the manage o* the faniilj (i) 


Morlya^e etiilt — In a niortgagoo a suit for foreclosure or sale where the mortgagee 
IS entitled to enter into possession on defaultm pajment of the mortgage monejs the 
mortgagee is entitled primn facie to an order for the appointment of a receiver (j) 
The mortgagee in possession also is entitleil to the appointment of a receiver, notwilh 
standing that he has bsen pai 1 all his interest and costs out of rents received by him 
while in possession and that he his surplus rent in his hands It was so held in Jlason 
V 11 estoby {L) In that case Bacon V C , said It is said that the appointment of a 
receiver will cause great expense to the mortgagors , but that cannot be helped The 
mortgagee acting in accordance with her strict right, enters in*o possession because she 
cannot get her interest As mortgagee m possession she becomes subject to heavy 
responsibilities, and from those resjionsibilities she is entitled to be rebeved bv the 
appointment of a receiver &he has, however, while in possession, received more than 
the amount of her interest and costs, but that surplus she must pay to the receiver 

(а) ChandMi r<tJ Mnand (itJj) ClU59 | 

see »l 0 Vjaw C/oirt V iSaya /amijiiOO) I 
NS N 3fc) 

(б) 'o'A V Moitohzr {10 3) 

C W N 88 "I C 83 {.« 1 1 45« 

■seal o Vfli7 ( \ 1/aiUA(I0 ) 5 Italic 

0 101 1 C *17 ( ) \ R 1*9 

(e> Benon Kriihna ' •'al «A ChanJnt {19 1) 

55 1 t 131 1S3 5j{al ‘.0 108 1 C 
31« { 28) \ 1 C 49 

(rf) Srinwn /rorononioyi I J/aJAaSdSSS) | 

(<) J/uAn nma 1 Jtlnri \ N uar //iiMin <10'l) I 
43 All 311 GO 1 C «■ 1 ( 1) A A 91 | 

(J) ^lalnmy J/oAnA f (I W ) _ tal .-j (1835) 1 Cb 6.3 


{;) JAmetf Jtmel y Bai L Di (1920) 41 Dom 
*.7 47 1 t 558 

(A) Coviiuf Namyoa v Tatlabfrao (IS^O) 22 
nom L R "IT 5a I C 8,7 
{«) //anua^avya 4 Tenialatubbagja (1895) 

O) PnteltUy Drew (ig'i) 1 Ch 2&0 Ja ku 
tomlJa 4 Ztnabai (18J0) 14 Horn 431 
OSflwaiAva'n 4 Co* nrfa (1902) 7 C 
AV \ 45 namf$hirar Sinjh v CAunJ 
La! <19 0)4 Cal 418 581 L 339 
(1) (18X8)3 Ah D 08,ons See al o CouBly 
^ rviry ilerihyr Co 



1062 


THE FIRST SCHEDULE 


0.40, r.l The appointment of a re<^elve^ wiU be made almost as a matter of course in the ca^e of an 
English mortgige on an appbcafion of tbe mortgagee if the interest pajahle under the 
mortgage is in arrears and the mortgngee is entitled to sell the property for defiult m 
paj ment of interest (f] A recewer w appointed to safeguard the interests of the mort 
gagee and if afterthe appomfmetil of a receirer the mortgagor’s interest is attached and 
sold in execution of \ mon^ decree, tbe purchaser is not entitled to the income of the 
property realized by the receiver before the sale (m) In making the appointment it 
hds been held that the Court vill not consider matters that hare happened emce tha 
application though these maj be the aabject of s fresh apphcafion (k) Kfetret 
may be appointed at tbe instance of an cijuitable mortgagee (o), or of a simple 
mortgagee (y) 

A Lahore Judge seems to bare heU that as 0 34 is self contained a receiver shoul ! 
not be appointed m execution of a mortgage decree (g) , but this view has been dw 
sented from by tbe Madras High Court {r) 


Testttmtntary suiJ — A receiver may be appointed in a testamentary suit (j) 

Chanty eui/i — A receiver may be appointed in a suit by the Advocate General 
under sec 92 of the Cmlefor the administration of public, religious or chintahle trusts (0 
A decree settbng a scheme for the management cl a Temple miy be enlorced by the 
appointment in execution of a rccciret of properties which the scheme placed under (he 
control of the Temple trustee {wl 


FnrfrtsrsAip suits— In considering the question of the appointment of * recerter 
m partnership suits, a distinction has to be drawn between cates in wLi h the contest 
IS between partners and cases m which the contest is between partners on the one hand 
and non partners on the other 

In tbe first class of cases that is, where one partner seeks to have a receiver appointed 
against his copartners, it is necessary to distinguish cases ui which the partnerswr 
hss already been dissolved from those »n which the partnership is still eobsiiting * 
the partnership is already dissolved tbe Court usually appoints a receiver, almost as 
a matter of course (vj The jurisdiction uf (he Court to appoint a receiver is not oust* 
by an arbitration clause providing for a reference to arbitration of all matters in dispute 
between the parties (w) But if the partnership is still subsisting no receiver will 
aj*romted unless some special grounds for the appointment can be shown There me* 
be fraud or gross misconduct ol some kind (a), or wilful denial of the complaining partners 
rights (i/l or persistence under cover of right m conduct endangering the assets (r) 

In the second class of cases that is, where the contest is between jiartners on the 
one hand and non partners cm the other, ey, legal representatives of a late partner, 
a receiver wiB not be granted u^ainst « member oj the firm at the instance of the lega 
-r/jvwntaljves unless aome ape'-ial grounds for the interference of the Court can m 


0) 

(m) 

(») 

(0) 

If) 

ir' 

<r) 
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esIablisheJ But it is n iniUcr of coufm' to appoint a rccPiTcr where such appointment Q. ^ 
IS sought bj a partner ayninsl the legal rtpretentaltrea of his late co jwrtner, or where all 
the partners are dead and an action f« pendinR between their rrprev!ntatircs{a) 

i?enf «i<it — \ rreeiver cannot be appointed in a suit for rent in which it is not sought 
to enforce the forfeiture cLau«c, for. In the absence of statutory provHion to the contrary, 
a contract creditor before judgment is not entitleil to a reeeiser of property on which ho 
has no lien (6) 

Decree far tnatnlenfinre —Wlxert a ileereo is pssseil for maintenance and a charge is 
created on a specified 1 roperl> to secure payment of the allowance, it is desirable, in 
order to facilitate execution and to avoid further litigation to appoint a receiver by the 
decree it«cU with direction*, in ca«o of ilef lult of jiaj ment to take possession of the pro 
perty and sell the same, and out of the sale proceeds to pay the allowance (c) 

Criminal rroredure Cofle, tee H5 — ^Tlie fact that there exists in respect of any 
immovable property an order of a ^fagl^l^alc passed under sec ItS of the Code of Crimi 
nal Procedure i* no bar to the cxerci«o by a Civ il Court of the power conferred on it by this 
rule to appoint a receiver in respect of the same property (d) It is, however, different 
where a receiver is appointed by a 'fagistrate under sec J46, cL (2), of that Code See 
note above Legal con«e<iuenco8 an«ing from the fact that a receiver is an officer of 
the Court,’ no (7) 

Receiver and admlalslrator pendenle IRe —A receiver may be appointed under 
this rule in a testamentary suit governed by the Probate Act, 1881 (e) The Cbsneeiy 
Division of the High Court of England may appoint a receiver of the estate of the deceased, 
though proceedings have been commenced by the defendant m the Probate Court and 
though the defendant is prep-ircJ *-o apply at once m that Court for an administrator 
pendente life (/) 

Remove any person — Tins refers to a person other than the receiver (j?) The 
Court should inquire into aiiv i Kiins by |>eraon$ not |>art)cs to the suit before appointing 
a receiver (h) A usufructuary mortgagee who has obtained a decree for sale is not entitled 
to possession as against the receiver on an agreement made with the mortgagor (t) 

Where security not furnished by receiver— -Where the order whereby a 
person is appointed receiver requires hem to give security so that the order is condibonaf 
upon his giving the security, he cannot be receiver until the security w given (j) It is 
otherwise where the order is not conditional but absolute m its terms m such a case the 
order takes effect immediately it is made (I) 

Receiver of future earnings of Judgment debtor— The Court has no jurLsciiction 
to enforce satisfaction of a judgment debt by appointing a receiver of the future earnings 
of the judgment debtor Unless a man has assigned or charged his future earnings 
or has made a sum payable out of them thev cannot bo prospectively impounded by way 
of his creditors by any ordinarv proce«s of execution whether legal or equitable” (f) 

See notes to sec 51 above 


(а) 

(б) 


(e) 

(d) 



tMul Jru (1900) 


(*) 


«jIC 837 (2l)AC 298 
<i) lltlfnilra v Sr Itamfthirar fl9‘’il a Pat 
UJ 37 ei IC 6' { ’I) AP « on 
•Pteal (19.1) 26 Born LR H6i gate 
■91 ( 4) \ IC 206 [1 t J 


(0 1 QB 551 559 

liram -.«//<,(191 1, 3, ,l.d 7 9 6U 439 



10G4 


TltE FIRST SCHEDULE 


O. 40, r. 1 Receiver In execution proceedings —See notes to -see 51 Sc« al^o notes to 
0 21, r 4G ‘ Troeedure where gamishc" denies debt ’ 

Receiver alter decree — \ receirer msy bo appointed e\eu after a decree lias 
been pis«ed (m) See cl (a) o! the role 

“All sucn powers as to bringing and defending suits as the owner him 

self has ” — ^These words are wide enough to empower the Court to authori'e a receiver 
to sue til hta own name hence where a receiter is authorised in that behalf, he may sue 
in his own name (n) And it has been held by the High Court of Calcutta that where a 
receiver is appointed with fwH powers under sub r (1), cl (d), that is, with such powers 
as to bringing suits as Ihe owner htmnlf hits, the receiver is entitled to sue in his own 
name though not expressly authorized to do so (o) \8 regards suits for 

it 18 to he noteil that though otdinanly a suit to recover possession of property can only 
he brought bv him in whom there is a pre«ent title to it, if a receiver is appointed under 
this rule w ith such powers as to bring SJit« at the owner himselj has he is entitled to sue 

for pooseosion (p) But a receiver takes such titleas the owner himself had in the property. 

and he cannot therefore sue for possession in a case m which the owner himself couid 
not have done so (j) A receiver empowered to collect outstanding and do all things 
neces«ary for the realizatioo and preservation of the assets of a firm has no power to 
mortcago the property of the firm (r) But a receiver of mortgaged properties on wh*'® 
has been conferred “ the same powers of realization, management and protection as the 
owners themselves have has a discretionary power of sale (») 

“ Realization of property —Ajlfr the dismissal of a suit m which a receiver 
has been appointed, the Court has no power to give the receiver any fresh powe", as fcf 
instance liberty to sell (ll 

“All such powers as to the execution of doenments which the o^er 
hlmseU has —This includes a power to the receiver to eiecuto a conveyance inci win? 
the aharo of a minor defendant fu) 

Suit by or against receiver— leave of Court —See notes above under the aine 

head 

Contempt proceedings - tVhere a receiver is appointed of property the Bubje'’® 
of a suit and the property is forciblv taken possession of bv ana person, not only tbe 
parties interested in the properly, but abo the receiver may proceed against such per*®'’ 
for contemnt There is nothing to prevent the receiver from himself applving for a m « 
for contemnt (t) 

• ■ ' ' eiver — tVhere a receiver 

then replaced bv another 
« made a party to tbe 

proceedings (tc) 

Continuance of office — A Court appointing a receiver may by i*s order provi <? 
that tliB office should continue permanently after the decree when such contmtunca * 
necessara , or for so long as it mas Le ao («) 

A sues it m the Court of n Subordinate Judge The suit is dismis'cd on a preb 
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the bner Court, tinl tlio rn^o it reintiwW to the lower Court for tntl on the merits Q, 
\ftcr the 'ii'i'eiht oter, r foniblv ente'sintopof<f*tioii of tlie jiroperlj jii tlio pows* 
«ioTiof /?as reccucr /? applies to the Ilich Court thnt 7* ma} bo committed for contempt 
ItiscontendcHl for T tint t lie appeal being orer.iJ must be decreed to hive bcendnchargeil 
from the othcc of recei\er when the Bppeihte deirco ivns pis«eil This contention will 
not prerail, for though the appcil mat be over, R must be regirdc<l as receiver of the 
propertv until ho is finalh dnehirge*! bj the Court Therefore R is cntitle<I to make the 
application to commit 7* for contempt (y) 

\ Tccei' cT in a partition suit is not discharged merelj by the pissing of a prelinnnary 
decree for partition (:) 

Receiver S liability to accOQDt. — ^The Court appointing a receiver in a suit 
has authoriti, incidental to its jurisdiction, to order him to account, although the suit 
may bo no longer pending (a) Uthough the dismissal of a suit may in some cases mean 
the di-charge of the rc*ei\er, still the Court has juri*diction over the receiver who is an 
officer of the Court The Court has juri<diction to re<iuire accounts from a receiver, to 
allow narlies to examine accounts and todeil with ail matters connected with the manage 
ment of the receiver (t) Under the rules of the Bombay High Court the receiver has 
tofilehisaccoiintsbeforetheConimusioner ThoCommi&sionerif he passes the accounts 
may issue a certihcato , and the accounts so passed are on the footmg of an adjusted 
account and cinnot be re opened except for good cause shown (61) See r 3 (b) below 
Suit by stjbseqaent against former receiver.— \ suit cannot be mamtained 
bj a present receiver of an estate against the former recener for the recovery of money 
alleged to bo due by tho former receiver to the estate (c) 

Receiver's lien — \ receiver, though discharge«l, is entitled to a lien on the estate 
for all his jus* claims and allowances Hence the Court will not compel a receiver, who 
has been discbaiged, to make oicr tho property m his possession, until has hen has been 
satisfied or provided for by a aullicient indemnity (<f) 

Joint receivers —As a genonl ru'e appointment of more than one receiver whether 
bythesameora different Court, except mciseof joint ro*eiver«, is not allowable {«) 

"llTien a receiver is appointed by one Court to take charge of certain properties, another 
receiver cannot, as a rule, be appointed by a different Court to take possession or exercise 
control over the same properties without the lease of the former Court, for such an 
appointment would result m a conflict of junsdiction (cl) 


Appeal — appeal lies not only from an order granting an appUcation to appoint 
a receiver, but from an order rejecting such application {/) [0 43, r J, cL (s)] Tho 
Calcutta High Court hoi Is that no appeal lies from an order appointing a receiver on 
condition of his fumishmg security until tho secunty is furnished (y), but such an 
order is appealsblo as a judgment under the Letters Patent (A) But, no appeal lies 
Ivsim. dwectwua given by a Court in paasujg a guvb dvrtstwwis da 

not come within any of tho four c'auses'of sub r (1) (i) y,o apjioi], however, Les to the 
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0. 40, r. 1 Receiver In execution proceedings —Pee note? to^ec 51 See al?o no*ei to 
0 21, r 40, “ Prorcilure where t?mHlie»demenlcl t ’ 


Receiver after decree — t. rocewer bo appo!nte<l even after a decree bis 
been jnooed (nil 'see cl (a) nf the rule 

"All such powers as to bringing and defending suits as the owner him 

self has ' — Thc?e wonh are tnde enough to empower the Court to autUori'c a receiver 
to sue tK hii ctiin nnwe heme where ft receiver is ftutliori«eil In tint behalf, he mar fue 
in hi? own name (n) And it Ina been heM bj the High Court of Calcutta that where a 
receiver is appointed with fidl jiowera under «ub r (1) cL (d), that i«, with such powers 
as to brii'1'’inj' suits oa ikt outttr kimifJj has the receiver is entitled to sue in his own 
name though not expresslv authorized to do so (o) As rc’ard? suits for jiossission, 
it 13 to ho noted that though onlinanly iv suit to recover po«se?«ioii of property can onlv 
be brought bt him in whom there is n present title to it, if n receiver i? appointed nndec 
till? rule With such powers a? to bring sut* ai the cwner Itimsclfhat, be is entitled to sue 

for possession (yi) But a reccner tabes such titles? the owner himself had In the property. 

and he cannot therefore ane for possession in a ease in which tho owner himself could 
not hare done so (j) A receiver empoworetl to collect outstanding and do all thmzs 
necessary for the realization and preservation of the asset? of a firm has no power to 
mortBigo tho property of the firm (r) But ft receiver of mortgaged properties on whom 
has been conferred the same powers of realization, management and protection as ffca 
owners themselves liave ’ has a disetetionarj power of «ale (t) 

" Realization of property •— d//er the dismissal of a suit m which » reccirer 
has been appointe<l the Court has no power to give the receiver any fresh powe', #» ‘or 
instance, liberty to sell (l> 

" All such powers as to the execution of docnnienls which the owner 

himself has "--Thi« include? a power to tb# receiver to esecute ft conveyance mending 
the share of a minor defendant (u) 

Salt by or against receiver— leave of Court —See notes above under the biw* 

head 


Contempt proceedings ~ HTiete a receiver IS appointed of property the 
of a suit and the property i? forciblv taken jKissession of bv anv person not only ^ 
parties interested m the property, but abo the receiver may proceed against such perton 
for contemnt There i? nothing to prevent the receiver from himself applying for ® 
for contempt (vl 

Appointment of new receiver in place of old receiver— 

appointed under this rule institutes cml proceeding? and la then replaced bv an® ^ 
receiver it is necessary that the new receiver should be made a party to 
proceedings (ir) 

Continuance of office —A Court appointing a receiver may by its order pron c 
that the office should continue permanently after the decree when such continuance i? 
neccss.in , or for so long a» it may be so (») 

A sues B in the Court of n Subordinate Judge The suit is dismissed on a preb 
miliary ground A appeals to the High Court, and pending the appeal P is appom 
rereiver of the property in dispute in the suit The High Court sets aside the decree o 
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the loner Court, fliui tho rfi«« it mnmileil to the I mer t oitri for tnti on tl «• iii'-rit* 
\fter the nppeil It ot er, r fun it>K chic's into po«<>e«4i<>n of the ]irui>erti in ilie 
«ion of /J at receiver A’ftl'pliM to the Hizli Onirt that T mav l>eromniiiiei| fr,r ronirmo? 
Itiscontemled for 7” tliat thoni>j*ealle meorer, Rmiitt b'ljeerer'l to have l>c'n <lio hvrc'-l 
from the oUce of receiver nlini the «p]Hll-it« iIin ree trt« paoeil TIim < ontmti m nil) 
not preeail, for though the ajijve-vl mat be over, H mint l>e rr;nrile>l nt rr^'iver of 
property until ho is finsllv ditehtrydl bv the Court Tliercf )re R m cntiiUl to mvkc lie 
application to commit T for contempt (y) 

\ rweivcrma jvirtition suit i« not dischai^e*! menlv bj the i««*inj of a prelimin.vrj 
decree for partition (;) 

Receiver 3 liability to account.— The Court Hppomtin!* a receiver in a utiit 
has authority, incidental to its pinsilietion, to order him to account, «llhoti-h the nut 
may be no longer pending (a) Although tho dismisMi of a suit mv^ m some cav« mevn 
the discharge of tho re'‘eiver, etitl tho Court Iwh j«ri«<Iietion over the receiver vvho iv an 


account and cannot bo re-opened eicept lot cause shoum (61) See r. 3 (b) 

Salt by sabseQuent against former receiver,— A suit cannot bo muntnined 
by a present reeeirer of an csttte acim<t the former receiver for the reeoreiy of money 
alleged to be due by the former receiver to tho estate (e) 


Joint receivers —As a gen-ml ru'e appointment of more than one receiver tv heflict 
by the same or ft dilTerent Coart, except m ease of joint re''eivers, is not allowable (g) 


appointment would result in a conflict of junsdiction (el) 


Appeal —An appeal lies not only from an order granting an application to appoint 
a receiver, but from an order rejecting ouch application (/) [0 43, r 1, el (s)| 
Calcutta High Court hoi U that no appeal lies from an order appointing a receiver on 
condition of his furnishing security until the secunty is furnished (y) , but such an 
order is Bppealvble as a judgment under the Letters Patent (A) But, no appeal lie 
from directions given by a Court m passmg receive'’8 accounts Such directions do 
not come withm anv of tho four ehuses'of sub r ar,iw..i i t , 
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0. 40» t, 1 Envy Council from an order refusing to appoint n receiver (j) An order refusing to 
remote a receiver is not appeilaUe (1) Tl»o Calcutta High Court Ins lielJ that an appeal 
lies under 0 43 r 1 cl {b) from au order removing a receiver on theground tint a power 
to appoint includes a power to remove (f) But the receiver hini«eU cannot appeal fcom 
an order removing him (fn) 

It has been held hv the High Courts of Calcutta fn) Bombav (o) and Allahabad (p) 
that an order that a receiver be appointed without aj pointing anybody by name as 
receiver and adjourning the appUcatvoii to a later date for nommatint' a tecei'et is not 
an order within the meaning of this rule and it is not therefore appealable under 0 43 
r 1 cl (a) The contrary has I een held by a Pull Bench of the Sladius High Court (5) 
and by the Patna High Court (r) Eo appeal lies from an order merely expressing an 
intention of appointing a recover and calling upon par*ies to aOogest names (a) 

A receiver is appointed of B a property m a suit by A agamst JS C claims to be 
in possession of the property under an agreement between him and B and he objects 
to the appointment of the receiver but the objection is dismissed The order comes 
within this rule though C is not a party to the suit and u therefore appealable (<) But 
a stranger who is not m possession has no right to object and no appeal lies from an ordec 
dismissing his objection (n) An order appointing a receiver pending an appheat on 
for the appointment of a common manager under sec 03 of the Bengal Tenancy ActSof 
1885 also falls under this rule and is therefore appealable under 0 43 r 1 eb (s) (r) 
Letters Patent appeal — tn order directing a receiver in a suit to advance money 
to a guardian ad Idem to enable bun to cooduet the defence on behalf of a sun^ 
defendant is not a judgment within the meaning of cl 15 of the Letters Patent and 
no appeal lies tberefr-'"’ a - .» Hf 

Letters Patent and a 
appointment of a rec 
observed that as a 

unusual occasion for its exercise the power of maluDg interlocutory orders is one when* 
not a suitable subject lor renew {*) 

Bevlslon — If a Court appoints a receiver in a ease in which it has no jm * 
diction to do so as for instance in a proceeding under the Succession Certificate Ac 
1889 the High Court may interfere in revis on («) 

A receiver cannot delegate his powers to others— 'Where a receive* vs 
appointed to collect the rents of an estate it is ius duty to collect the rents himse 
or where the rents are collected by a clerh on hia behalf to receive the rents and to beep 
proper accounts thereof II the rents received by the clerk are misappropriated the 
receiver is bound to make good the loss He is not justified m delegating or entruatms 
to another a duty entrusted to h m by the Court (ft) 

(i) CA nil Dull V Pu imanund (18S5) 8 Cal 
U S 
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!b 
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Summary Jurisdiction — ''licro th© nwtter comi hin«i of rests nn An agreement Q. 
which his not bcencirrie<I out t ho Court ninj interfere to prci ent its receiier giving elloct 
to the proi ©'■cel nereoment, and tins it maj do on the mere apphralton of a party to the 
suit (c) But where the nutter luii ]«i«sc<l out of the stage of agreement is where a lease 
has alrendy been granted h\ the receiver, no suniniir) ortler could bo pas ed to set aside 
the lease but the iwrtr aggrieve'! most proceed by saifagiinst thereceiverfd) 


Foreign receiver — \ receiver appointed by a Baroda Court of property m Bntish 
India IS entitled to sue m Bntish Courts (<) 

When receiver should be Joined as a party to a suit— \ receiver is not a 
necessary l>arty to a suit fora decLiralion of tiiloand possession of property of which he is 
appointed receiver (/) nor can he bo made a party to a proceeding under sec 145 of the 
Criminal Procedure Code merely m hia capacity of receiver [g) There is no nght of 
action against a Tah«ildar or mamger appointed by a receiver (A) It has been held by 
the High Court of Calcutta that where the property in the hands of a receiver is intended 
to be aflected by the result of a euit, the receiver is a proper and necessary party to the 
suit by way of addition to the parties primanly responsible the reason given being that 
although the appointment of a ro ener does not of itself debar the creditor of the person 
over whose estate the receiver has been appointed from suing for his claim, yet jf the 
object of the auit is to interfere with the possession of the receiver of the jurisdiction of 
the Court appointing the receiver, leavo of the Court roust be obtained and the receiver 
madea party to the suit (i) In one of these cases (y)a receiv er was appointed of the estate 
of a deceasedHinduinasuit brought by hissons for administration of his estate One of the 
creditors of the deceased filed a suit against the sons and joined the receiver as a party 
to the suit It was held that tlie receiver was a proper and a necessary party to the suit 
and that if he were not added as a party to the suit the suit was liable to be dismissed 
In a Bombay ca*e (it) also a creditor of the deceased m a suit brought by him against 
the sons of the deceased joineil as a party the receiver of the estate of the deceased 
appomted in an administration suit brought by the sons The Small Causes Court 
passed a decree not only against the sons but also against the receiver In revision it 
was held that no relief could be granted against the receiver m a suit filed in the Small 
Causes Court and the decree pvssed by that Court was set aside In the course of the 
judgment 31acleod C J , said If a party makes a claim for money due by a person who is 
dead against his repre^entativ e® then he can only get a decree against the representatives, 
to the extent of the a«sets in their hands and if the estate is not m their bands but in the 
hands of a receiver the plaintiil will have to go to the Court that appointed the receiver, 
in order to attach the property in bis bands But by no jiossible conception could the 
receiver be a neceasaty party in a suit to decide whether the pUintiS was entitled against 
the legal repreoentatives of the deceased to recover money which he had advanced to the 
deceased in bis life tune 

Form —For form of appointment of receiver, see App F, no. 9 


(f) 

(•0 

(0 


</) 
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THE FIRST SCHEDULE 


2. f S. 503, cl. (d). ] The Court may by general or 

special order iix the amount to be paid as 
Eemuneiation remuneration for the ser'\'ices of the 

receiver. 

Remuneration. — See notes to r l abote under the same bead '^ee aUo notes 
to r 1, " Receiver a lien ” If the remunention fixed bj the Court is 5 per cent of the 
gross sales, tho amount is calculateil on the actual sale proceeds not including trade 
discount (f) It has been lield that the Court has inherent jurisdiction to order a plain 
till to refund to a part} irhom he has vrongli impleaded m a suit, the comniKsion and 
charges incurred Ly a receiver of the properta of that party when the suit as against 
him 18 dismissed and the TeceiveTabip cancelled (m) 

3. [ S. 503, 2nd part. ] E\cry receiver so appointed 

Duties shall — 

(a) furmsli such secunt}' (if any) as the Court thinks 
fit, duly to account for what he shall receive m 
respect of the property , 

(b) submit his accounts at such periods and in such 
form as the Court directs , 

(o) pay the amount due from Iiun as the Court du'ccts ; 
and I 

(d) be responsible for any loss occasioned to the pro* 
perty by his wilful default or gross neghgence. 


Seenrity. — Under clause (*) the Court has a discretion to appoint a receiver 
without security but the Privy Council have said th.-it this should be done only in the 
most exceptional circumstances (r) 

Submit bis aCCOantS. — The accounts should be supported by vouchers which 
will be admitted as evidence of payment unless reasonable ground for impeaching them 
is shown (o) Objections to the system of management adopted by the receiver cannot 
be heard as exceptions to the receivers accounts, but may be the subject of a sehenie 
to be submitted for the ordeis of the Court(p) An appbcation to tal e accounts against 
a receii er on a footing of wilful default and neglect must be made by suit and cannot be 
entertained when the receiver is passing his accounts (q) See notes to r 1 above, 
“ Receiver’s liability to account ’ 


Appeal —There is no right of appeal from the orders of the Court giving direction" 
in passing a receiver s accounts (r) 

Form —Tor form of bond to be given receiver, see App F, form no 10 


(o) Ttl^er^ Colam (1924) iO Cal U J 23 8 


I C 410 ( 24> A C 10fi3 . . T,u 

(p) B *art Lai v aAonlnr J>al (lO.Hnd ^ ” 
I. J fl SOI C 216 1 303 

fj) Saiat Chandra v Jatindra Stohan (ly 
53 C»1 881 SO I C '01 
1'^ Coomar Sallya V Ptate Gulapnoat 
(inOO) 6 C W N 

(r) Kiihoball X HeGrtgor (10n«) 35 Cal SB* 
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loco 


4. [iVw] AMierc a receiver — ( 

(a) fails to submit liis accounts at such periods and 
in such form as the Court directs or 

(b) fails to pay the amount due from him as the Court 
directs, or 

(c) occasions loss to the property by his wilful default 
or gross neghgcnce, 

the Court may direct his property to be attached and may sell 
such property, and may apply the proceeds to make good any 
amount found to be due from him or any loss occasioned by 
him, and shall pay the balance (if any) to the receiver. 

•' Loss to property ’ — The word ** property “ inclndes the income of propertj (e) 

If any loss la occasioned to the property hy the wilful default or gross negligence of the 
receiver, the party on sihoao application the ttcenet was appointed is not liable (for the 
receiver is not tna agent) but tho estate bears the loss m the first instance The party 
damnified may then proceed against the receiver (() 

In Bnjindar r /oi Indar (u), a preliminary decree was passed in an administration 
amt under which a scheme was framed for the payment by the respondent to the appellant 
of an annuity charged upon properties bequeathed to the respondent A receiver was 
appointed with power to sell certain securities which were part of the estate in order to 
pay the arrears of the annuitj The receiver sold the securities but misappropriated the 
sum realized The Privy Council held that the charge created by the decree was in no 
way afiected by the embezzlement of the receiver Besides the arrears the receiver also 
embezzled some instalments of the annuity which fell due after the decree As to this 
their Lordships said ' Counsel for the respondent have been unable to point to any 
order of the Court under which the resjioiident jiaid or even was authorized to pay these 
sums to the receiver ond it would be impossible to hold that he was the agent of the 
appellant with authority to receive payment on her behalf ' ' The appellant was there 
fore entitled to enforce her charge both as to past and future annuities 

“ Remoral of receiver ’’ — Atweiver should not bo allowed to continue In office if 
he fails to comply with the order of the Court to submit his accounts Applications 
for removal should bo made to the Court which appointed him (v) 


The Court may direct his property to be attached— The property may be 

artaehed. erea «/?«■ tko rxvsrer a destk, la tb« hands <rt hfs Jegsf repre«efldafiTes (icj 
‘ Wilful default.” — In. Calcutta, when a party seeks accounts against a receiver 
on the basis of wilful default and neglect, (he practice is to proceed by a suit and not by 
an application (x) 

Appeal — An appeal lies from an order under this rule [O 43, r 1, cL (s)] But no 
appeal lies from an order declaring a recener liable m respect ofa sum of money (y) 
(I) ramanv (7(»r«^fl(I018)393Iad SSI.SOIC L. / 6 SSI C 248 ( 25) A L. 809 ’ 

.1 <•») (1818) 39 Mad 584 30 

(«) - (*» Jfl/indVa(l|2fl)SSCaL881,99I c 

■ * fv) T Kunar Satya \oniufjm[i ioi 

(f) ‘ • ■ 4Pat L.J 638 411 C 207 ' 
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0,40, jCor (Jopa an appeal lio from an order decnling that a receiver is liable to sabmit 
IT. 4, 5 Bceoiints {z) , or to paj a sum of monc> into Court (a) , or to pay damages (6) In su'-li 
eases the order is mndohy thoConrl in the exercise olitscontrol over the receiver sadtmnis 
tration and no appeal lies Rut i{ after the onler js passed the receiver di«ohe>s the 
order and the Court enlorcea the order by an Attachment of the receiver’s property an 
appeal lies (c) Again if the Court finds the receiver liable for gross negligence and 
m default of payment by the receiver orders the plaintiff to realise the amount from the 
receiver’s security, that is on onler under this rule and an appeal lies 

Areceiverdisobeyinganorderof a Chartered High Court for the payment of money 
ta liable to be committed foe contempt of Court (el 

5 . [S. 504.] ^\liore the property is land pajang re- 
venue to the Government, or land of which 
revenue has been assigned or redeem- 
ed, and the Court considers that the 
interests of those concerned \vill be promoted by the manage- 
ment of the Collector, the Court may, with the consent of the 
Collector, appoint him to be receiver of such property. 


ORDER XLI. 

Appeals from Original Decrees, 

>. 41, r. 1 1 , [S. 541.] (1) Every appeal shall be preferred in the 

form of a memorandum signed by the 
appellant or his pleader ond presented to 
tlie Court or to such officer as it appoints 
in tbis behalf The memorandum shall be accompamed by 
a copy of the decree appealed from and (unless the Appellate 
Court dispenses therewith) of the judgment on which it i3 
founded. 

(2) The memorandum shall set forth, concisely and 
under distinct heads, the ground^ of 
objection to the decree appealed from ^^th• 
out any argument or narrative ; and such 
grounds shall be numbered consecutively. 

Appeal from original decree — See eve. 96 and notes thereto 
Defective vakalatnama — a memorandum of appeal cannot bo said to be properly 
present'd, if it is presented by a vxIjJ whoso name does not appear m the vabslatn‘'rQ!V 
even though the omi sion is duo to an over*igut In sueh case the appeil should be 

(O Oarum irthi \ /{amflSM-am. (101!) 51 MM 
120 135 I C !.( 31) 1 31 7W 
(<t) 55 3Iik<l 120, tup, a 

{*) Jnycnt.lol V irqmun (10S») S4 fo™ L R- 

nie 111 I c 111 ( 33 ) A n esi 


(?) Som5<i»«(» 5i«jA V rMjirnr. S.B9» {1020) 
(“) 

(6) 



CONTENTS OF MEMORANDUM. 


di«mi«c<J thouch the objection to its wlidity is tskon at a very Ute i*»r» C. *t 

procefnlui^rs (/) A i>o«er of attomej oTprcssly authorising proaenfatinn of *— 

IS suflieient {g) 

Signed — If the momorandutn of appcsl is siimed, it matters not that tL*- 
of appeal are set forth in an unsigned annevuro (A) 

Memorandem shall be accompanied by a copy of decree and of 
ment — o 41, r 1, makes it an inRe^ible role that in the case of appeals from ^ 
the memorandum of appeal shall l>e aecompsnie<l by a copj of the tieertr The 
cannot di'jienso srith it, for the rule is imperative (i). A copy merely of the 
IS not suflieient even if the decree has not yet been drawn up ( j) , nor will a eojy rf « 
translation sufEee (i) H a copj of tho deereo is filed after the ospiration of the 


Gronnda of objection.— Thegroundsofobj'oction must be such os arise from the 
pleadings and evidence, and are necessary for the deeision of the case (0) The appellant 


trial (r) 


supplementary proceeding, and not an appeal, is tbe right procedure (s), 


Grounds of objection which may be taken for the first time la appeal.— 
There are cetUin points which, though not taken in the lower Court, may 
jet be taken for the first time before the appellate Court Thus an objection to the 
jurisdiction of tho lower Court to entertain the suit may be taken for tho first tune m 
appeal (1) Similarly a point of law ansing out of admitted facts and which does not 
take the opponent by surprise (u) or an objection on the score of a defect fatal to the suit 

l/T ■ . ■ ~ 


(») 

W 

(0 


Sunlanm t J/vlAurnnuliiirXci (IK'S) 44 
Jliwl L J 2*0, 7J 1 C 308 { J3) A JL 



(m) LdSAmi V /(Aar(1922) 4 Lah L.J eo,(*SS) 
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(fl) itutiammnt fafMS T nAaAabat (IS2e) to 
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O 41, r. 1 inay 1)6 talvon for tJxvrroi f .« 1 *i . 
property 
required t 

defective m some essential pirticuKrs (u) But the defect in oacli ca“e roust appear on the 
face of the proceedings otherwise tho objection will not bo entertained (x) Similarly 
the plea of retjiidtealn may betaLenfor the first timem appeal, provided it can bo decided 
upon the reconI before the Court (y) But a plea of adverse possession may not be raised 
for the first time in appeal (*) \nd where in a suit for a declaratory decree, it was 
contended for the first time mappral that the Court had on tho facta of tho particular wise 
DO power to pass a declaratory decree, it wna held that the objection should not be 
entertained Such an objection docs not affect tho jurijJicfion of the Court (q) 

Limitation — As to thopenod of lunitatioa for appeals, see Liiuitation Act, lOOS, 
sch I, arts. 121, 1S2 and 156 Sec 2 of the Limitation Act provides that an appeal may 
he admitted after the penod of limitation, if the appellant satisfies the Court that he had 
sufficient cause fornot prefemngthe ajipoal within such period See 12of the same Act 
provides that m coroputug the period of limitation provided for an aj^eal. the time 
requisite lot obtaining a copy ol the decree appealed from should be excluded An 
appeal under Sec ICO of the Indian Companies Act, 1882, to which the Code of Civil 
Procedure applies was filed as a joint appeal under the mistaken impression that the 
cases had been consolidated , but the Lahore High Court on the ground that the 
iQistake was one of form, allowcti the second appellant to put in a separate appeal (1) 
See notes to t 2 below, “ Leave ol Court Limitation ” 


Wbea appellate Court may oot Interfere with findings of fact— Two 
conflicting view points have to be reconciled, namelj, on the one hand, the undoubted 
duty of the Court of appeal to review the recorded evidence and to draw its own inferences 
and conclusions, and, on the other hand, the unquestioned weight which mast be 
attached to the opinion of the Judge of the primary Court who had the advantage of 
seeing the witnesses and noting their looks and manner (c) GenemUy speaking, tt is 
undesirable for an appellate Court to interfere with the findings of fact of the trial judge 
who sees and hears the witnesses and has an opportunity of noting their demeauee^ 
especially in cases where the issue la simple and depends on tho credit which attaches to 
one or other of conflicting witnesses The view of tho trial judge as to the credibility 

of witnesses should not be put aside on a mere calculation of probabilities by the 

appellate Court (d) 

Consolidation ol appeals — The Code contains no provisions for consolidating 
suits or appeals Mhethcr or not the Court has jurisdiction to consohdate appeal, 
it will not do so unless before the bearing of the suits consolidation is asked for of 
the ««if« and unless the evidence given in the two cases is common to both of them (e) 
See notes to Sec 151, “ Inherent powers of Court ’ cl (a) 

Form —For form of memorandum of appeal, see App G, form no J 
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The appellant «Imll not, cvcept by leave 0 . 
of the Coiut, urge or be heard in support 
of anv ground of objection not set forth 
111 the memorandum of appeal , but the 
Appellate Court, m deciding tlic appeal, shall not be confined 
to the grounds of objection set forth in the memorandum 
of appeal or taken by leave of the Court under this rule 

Proiuded that the Court shall not rest its decision on any 
other ground unless the party who may he affected thereby 
has had a sufficient opportunity of contesting the case on that 
ground 

Leave of Court Llmltatloa — ^Tlje appellant emnot, except by leave of the 
Court, Urge or be heard in support of an} ground of objection not set forth in the memo* 
randum of appeal Thus if the plea that the suit ts barred by limitation is not taken 


2. [ S, 542. ] 

CroiinU which »»• 

talcn In 


But the leUTO should sot bo refused if tbo point of limitation arises on tho face of the 
plaint fi;) Again, under the latter part of this rule, tbo appellate Court can of tts 
oirn motion take cognizance of the question os to vbelher the suit is barred by Iimita 
tion, though the plea of limitation has not been taken id the memorandum of appeal 
and rest its decision on that ground, provided the opposite party is given an opportunity 
of being beard on the point In either cose, however, tho bar of limitation must be 
patent on the face of the proceedings (h) If it is Dot, and the plea involves a fresh 
finding of fact, the plea should not be allowed (•) The sane rules apply where the plea 
that the suit is barred b} limitation is raised for the first time in second appeal (/) 

The case put above must be distinguished from the case contemplated by s 3 of 
the Limitation Act, lOOS That section provides that every suit instituted and every 
appeal preferred after the period of limitation shall bo dismissed although limitation has 
not been set up as a defence This means that under e 3 it is the duty of the Court of 
first instance to dismiss a suit if it is barred bylimilatiOB, xchether the plea of limitation heu 
been Men by the defendant or not (l) Simdarly it ts the duty of the appellate Court to 
dismi's an appeal before it, if the appeal was barred by limitation when presented. 


barred Similarly the aaid section does not impose any duty upon the second appellate 
Court to entertain the plea of limitation, if the question 13 not whether the eocond appeal 
13 barrc<l by limitation but whether the Jfrat appeal was go barred It is the provisions 
of the present rule that apply to (be two last mentioned cases, and not the provisions 


(/) 

(?) 


(») 
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0. 41, 
rr.2,3 


of e 3 of the Limitation Act Hence in thoie case? the plea of limitation must be 
speciGcally tahen in the memoiendtim of appeal or by lea^ e of the Court underthis rule 
Proviso to the rule — The appellate Court is not precluded from basing 
its decision upon n ground not set forth in the memorandum of appeal nor tahen by 
leave of the Court under this role (t) , hut this power is exercised by the Court alone 
and neither party can claim it as of nght (w) A litigant who has all along maintained 
apositionin Support of one branch of bis euitcannotbepermittcd when he fails i^on this 
branch, to withdraw from that position and assert the contrary before tl e appellate Court 
more especially when he thereby places his opponent at a great disadvantage In such a 
case, the doctrine of estoppel owing to the conduct of the litigant applies (n) Further 
a litigant should not be allowed to take Id appeal a point m the pleadings which has been 
(UlibtrateXj abandoned bj a party at ibe trial of tl e suit before tUo lower Court (o) 
notes to r 1 above, * Grounds of objection which ma\ be taken for the fint time m 
appeal 

Hev? UUftStlOUS of tact — in this connection may be noted the Collouing obser 
vations made m the course oI a judgment in a Madras case Though we may perhaps 
consider in appeal anj question oj law arising from facts which are either admitted or 
undisputed wc cannot allow without a«lj satiafactory reason new q^at ona of fact to 
be raised for the first time in appeal (p) 

Mating a new case In appeal— A court of appeal is not justifipd m espoomi 
a patty after he has obtained his decree to the brunt of a new attack of which be tad 
never had notice during the hearing of the euit {q) 

3, [S. 543.] (1) "Where the memorandum of appeal 
IS not dravm up m the manner herein 
01 before prescribed, it maj" be rejected, or be 

returned to the appellant for the purpose 
of bemg amended within a time to be fi'^ed by the Court or be 
amended then and there 

(2) "Where the Court rejects any memorandum, it shall 
record the reasons for such rejection 

(3) Where a memorandum of appeal is amended, the 
Judge, or such officer as he appoints in this behalf, shall ‘'ign 
or imtial the amendment 

Returned lor amendment — ^IVhen » memorandum of appeal is relumed fo^ 
amendment, the Court should fix a time for ils return (i) Sees 107 


Appeal — The Calcutta High Court bM held that the rejection of a memorandum 
of appeal as insufficiently stamped la not a decree and that the effect of 0 7 read wit 
8 107 (2) is that an appellant may present a fresh memorandum of appeal (») ^ 

there have been decisions allowing an appeal when a memorandum of appeal uas re 

jected See note under s 2 Rejection of memorandum of appeal , at p 10 above bee 

(f) (S) Aa»«v P»nr!fniol(1000)83l'oro 35 J I ^ 

(m) I't 

(") (») Jasan t-ulhy (18 6)1 All "00 

(f) Jnanai hjar v llalhab Cbo t (1®^'’*/® 
(o) - «-«! JSS ISS [ C 643 •'.f 
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aUonotounlcr* 149 ' Xjipcals «nil applirntinntt for renew of judgment , at p 431 aboTC 
If the Court n of opinion tliftt the roemoranclum of appeal n m^ufiieiently atampol it 
may procml under e 12 (2) of the Court Icea \ct but it has no power to call upon the 
appellant to prove that the Court fee is correct (0 If tho memoramlum of appeal is 
distni-ised as time Ixirreil, such dismi«sal disposes of tho appeal an 1 is appealable as a 
decree («) 

Appellate Coart to have same power as Courts of original Jnrlsdlctlon— 
It is important to note at this stage tho proMsioas of a 107 That section proiidcs 
that theapiiellafe Court shall haie the aamc powers and shall perform as nearly ns maj 
bo the same duties as arc conferred and im{vo«cd on Courts of original jurisdiction in 
re<pect of suits in«titute<l therein 

4, [S. s-l-l.] '\\lierc tLcrc are more plaintiffs or more 
defendants than one m a suit, and the 
or defondsntt may obtsln decree appealed from proceeds on any 
wherelt rrow’dV’on ground commott to all the plaintiffs or 

common to all ^lj defendants, any one of the 

plaintiffs or of the defendants maj' appeal from the M’hole 
decree, and thereupon the Appellate Court may reverse or 
varj’ the decree in favour of all the plaintiffs or defendants, as 
the case may be 


Ground common to all defendants —This rule provides that where there 
are more defendants than one and the decree appciIo<l from proceeds on any 
ground common to all the defendants any one of the defendants may appeal from 
the whole decree and tliercupoo the appellate Court may reverse or vary tho decree 
in favour of all the defendants (v) The rule wiU not apply to difierent appeals on a 
common ground unless they hive been consolidated (ic) It is not necessary for the 
application of this rule that the decree should proceed on eiery ground common to all 
the plaintiffs or to all the defendants, it is ffutle sufficient if it proceeds on any ground 
common to all the plaintiffs or to all tbe defendants A sues B, C and D for recovering 
possession of certain lands and for declaration of title thereto alleging that he was disposscs* 
sed by all the defendants together in pursuance of a conspiracy between them II, C and 
£> file sejiarate written statements denying A e title and elso denying dispossession and 
each claiming to held separate parcels of land from ihird parties The Court of first 
instance finds in favour of the title and tbe possession of A and that A was dispossessed 
by £ C and D E alone appeals from the decree The appellate Court finds that A 
had failed to prove tbe title set np by him or that he was in possession of the land. 
Should the appellate Court reverse the decree of the lower Court m favour of I! ah>fic 
who appcaletl from tho decree, or should it reverse the decree of the lower Court In 
favour also of C and D though they did not join in the appeal 7 The answer Is that 
if the decree of the lower Court proceeded on a ground common to all the three dcfcrul 
ants tho decree should bo reversed under this role not only in favour of 11 but also 
in favour of C and D Jvow the ground of defence corumon to all the defendants was 
that A had no title to the lands and tho decree of the lower Court proceeded on tho 
ground that 4 had a title to the lands The decree therefore proceedo«l on a ground 
common to nil the delemlnnts. Tho appellate Court should therefore reverse the 


it) V ST Cat 

SOI ( 2j) a, c n? 

(v) C»lab iai V Xan^h (I SSS)^- an SS 


lUeSanh v t-m Cvttnila lle'IJI ti ir. ■ 
L.3 11I.1J8J C 523 ( 50,A 

I..1 SI 58 I t SI.(25M il 3;,*'“’" 


o 

rr. 


107G 


THE FIRST SCHEDULE 


0 . 41 , decide not ontj in laTOnr oi R ljut also m laTCmt ol C and 1) It is quite iminatenal 
IT, 4 , S tto defendants claimed to be inteccoted by diCerent titles m teparale portions of 

lands It 18 enough if ant/ one ground on winch the decree appealed from proceeds is 
common to all the defendants (*) Bat the provisions of this rule do not awly» utJesa 
the lower Court nhose decree u alVpealed from has proceeded upon some ground com 
man to all the plainti0s> or all tbo defendants If the foirer Court has not proceeded 
upon any such ground, it is not competent to the appellate Court to reverse the decree 
as to all the plnintifis or all tho defendants «j»n a ground tcAicA (hi appiUaU Court eon 
alien to be common to all the filainUffa or all the deJenJanIs (y) 

If m the Case put above, the appellato Court while reversing the decree m favour 

ofH refuses to reverse »t «*» tav''"*' «i«« z' r. _ .t j .. i , t- 


common to all the defendants, th« appellate Court mav reverae the decree in favour of 
all the defendanta even if some of tho defendants suffered tho decree to be passed 
parti against them (q) 

Ground common to all the plaintiffs — a and his son B jointly sue 
C to recover Rs 2,000 A decree la passed for the plaintiffs for Rs 500 only A alone 
appeals from tho decree O files cross objections under r 22 below The appellate 
Court rejects tho pUintiC a claim i« toto, and reverses the decree of the lower Court 
Subsequently B, who did not join in the appeal, applies for esecutioa of the original 
decree against C B la not entitled to tahe out execution, for sltbougb be was not a 
party to the appeal, he is bound under this rule by the decree of the appellate Court 
A and D each claiming to be the heir of the deceased sue to set aside an alienation by 
his widow The suit is dismissed A alone appeals and makes B a pro/orm® respondent 
The appellate Court finds that B is the heir and not A The appellate Court cannot 
make a decree in R s favour for the rights of A and 3 are not identical (o) 

See notes to r 22 below, •* A respondent may urge cross objections against the 
appellant but not as a rule a^lnst a co respondent •• 

May reverse decree in favour of all plaintiffs or defendants —Tbe 
Word “may” shows that the appclUto Court is given a discretion in the matter R raax 
therefor© reverse the decree in favour ol «ooie only of the plaintiffs o* defendants t 
is not bound to do so m favour of all of them (d) 

Death of one of several appellants In cases where the decree 
from, ptoceeda on a ground common to all of them —See notes to o 22 , r 

‘ This rule applies to appeals 


Sta^ of proceedings and of execution 


5. [S* 545.] (1) An appeal shall not operate as a stay 
of proceedings under a decree or order 
stai by appeuate coiut fpom exccpt SO far as the Appei- 

late Court may order, nor shall execution of a decree he 


(t) Jann R<r V a/Mf Jamna I- 

6il 13al C S93 l3i)A U* , c 
<« hoTa\nv Ema,fc09V*»89AU 610 .* I 
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stayed by reason only of an ap 2 )cal }la^*lng been preferred from O. 
the decree ; but the Appellate Court may for sufiicient causo 
order stay of execution of such decree 


(2) Wicro an aiiplication is made for stay of execution 

of an appealable decree before the expira- 
r««athed«m'^ alloucd for appealing 

therefrom, the Court uhich passed the 
decree may on sufficient cause being shoun order the execution 
to be stayed 

(3) No order for stay of execution shall be made under 
sub rule (1) or sub rule (2) unless the Court making it is 
satisfied- — 

(a) that substantial loss may result to the party 
applying for stay of execution unless the order 
is made , 

(b) that the application has been made ^vlthollt un- 
reasonable delay , and 

(o) that security has been given bj the applicant for 
the due performance of sucli decree or order ns 
may ultimately be binding upon him 

(4) Notwithstanding anj'tliing contained in sub rule (3), 
the Court may make an cx -parte order for staj of execution 
pending the hearing of the application 

Alterations in the rule— 

1 The Rest part of eub r (I) namely Aa appeal shall not operate n<t a slay 
of proceedings under a decree or order appealed from except to far as the 
Appellate Court maj order is new Tbe object is to make oxpre'M ] ro 
Tision for a stay of proceedings from a decree pending an appeal from the 
decree Thus if a prcliminaty decree it passed in a suit for accounts Lolwo n 
a principal and an agent [O 20 r 16] and an appeal is preferred from l|,e 
decree the Appclbto Court ma} under this rule stay the inquiry into the 
accounts pending the appeal from the decree Under the Code of 1832 the 
Court directed a stay m rases IiL .0 these in the exercise of its ink^renl jnufr 
as there was no express provision m the Code in that behalf (e) 


Sub r (4) IS new It authorizes an tz parte stay The need for suck an Ord'r 
constantly arises in practice 


‘Stay of proceeding — Lnder this I>art of the rule the Bombay High Court 
in appeal suspended a eentenco of imprisonment for an offence under s 43 of the 
Provincial Insolvency Act 1007 now provincial Insolvency Act 1920, s C9, the pro 
visions of the Code being applicable to such appeal (/) notes above. Alterations 
in the rule 




UT ^Si>iriiu{IOOt)91tal - - 
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0 . 41 , decree not onlj in fiivour of B Iwt olw tn farour of C and D It is quite imroatenal 
jT, 4, 5 ^^0 defendants claimed to bo interested by different titles m teparatt portions of 

lands It is enough if any one ground on 'rhicli tho decree appealed from proceeds is 
common to afl the defendants {*) But tho prorisions of this rule do not apply, tnle’s 
tho Joirer Court TrLo«e decree is appealed from has proceeded upon some pround com 
mon to all the plaintiffs, or all the defendants If the loictr Court Ima not proceeded 
upon any such ground, it is not competent to the appellate Court to ferersa the decree 
as to all tho plaintiffs or all tho defendants upon a ground tchich the appellate Court con 
stders to be common to oil the platnhjfa or all <Ae d/fendanls (y) 

If in the case put abosc, the appellate Court while reversing the decree in favour 
of B, refuses to reverse it m favour also of C and B on the ground that it bss no pover 
to do BO the decree of the appellate Court will he subject to revision for failure of exerciss 
of jurisdiction (2) See a 115, cl (b) If tho decree appealed from proceeds on a ground 
common to ell the defendants, the appellate Court iua\ reverse the decree in favour of 
all the defendants even if eomo of the defendants suffered the decree to be passed « 
parte against them (a) 

Gronnd common to all the plaintiffs -*-4 and his son B jomtly ««« 
(7 to recover Rs 2 OOO A decree is passed for the plaintiffs for Rs 600 only -d 
appeals from the decree C filca cross objections under r 22 bolow The appelW* 
Court rejects the plaintiff s claim sn toto, and reverses the decree of the lover Court 
Subsequent!} B, who did not jom in the appeal, applies for csecution of the orig^l 
decree against C B Is not entitled to take out execution, for although he was no • 
party to the appeal, ho is bound under this rule by the decree of the appellate Court l ) 

A and B each cUimmg to be the heir of tho deceased sue to set aside an alieoation 7 
his vidow The suit IS dismissed A alone appeals and makes B a pro/orw^ 

The appellate Court fin<ls that B is the heir and not A The appellate Court canuo 
make a decree in B s favour for the rights of A and Bare notideutical (e) 

See notes to r 22 below, A respondent may urge cross objections ogsinst the 
appellant but not as a rule against a co respondent ’ 

May reverse decree In tavoat oI all plaintiffs or defendants—^* 

word may shows that tho oppellato Court is given a discretion in the matter I 

therefore reverse tho decrco in favour of tome only of the plaintiffs or defendants 
IS not bound to do so m favour of all of them (d) 

Death of one of several appellants la cases where the decree 
from proceeds on a ground common to all of them —See notes to 0 2 -, i 
* This rule applies to appeals 


Stai/ of proceedings and of execution 

5 . [s. 545.] (I) An appeal shall not operate as a 

of proceedings under a decree or orae 
stay bj appellate Canrt appealed fTom cxccpt SO far as tlie App^ 
late Court may order, nor shaH execution of a decree ^ 


(rt Seihadanr ^r«Anan (1885) 8 J 

f«l remTahrilv 5«l*»i«r(19loJ i 

J43 3a I C 547 ^ , yrgs ) H 

rt) JSabajw Collfclof of Salt Iteren <1*° 

llom, 696 I’ leti 

(e) /on?HfV V.»f Jvmna (|03 ’ » 

534 13i>I C.593 t22>/‘.,V "1 1 ^ 

(rf) aarainv it/iHi-KlOUlSOAll 51'’ 
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staj'cd by reason only of an appeal Iinnng been preferred from O. 
the decree ; but the Api)cIlato Couit may for sufficient cause 
order stay of execution of such decree 

(2) AMicre an application is made for stay of execution 

of an appealable decree before the expira- 
r»I^dthcdfcw“^ tion of the time allowed for appeahng 
therefrom, the Court \\luch passed the 
decree may on sufficient cause being shomi order the execution 
to be stayed 

(3) Xo order for stay of execution shall be made under 
sub rule (1) or sub rule (2) unless the Court making it is 
satisfied — 

(a) that substantial loss may result to the party 
applying for stay of execution unless the order 
is made , 

(b) that the application has been made without un- 
reasonable delay , and 

(o) that security has been given by the applicant for 
the duo performance of such decree or order ns 
may ultimately bo binding upon lum 

(4) Notwithstanding anytlimg contained m sub rule (3), 
the Court may make an ex parte order for stay of execution 
pending the hearing of the application 

Alterations In the rule— 

1 The first part of sub r (1) namely. An appeal shall not operate as a stay 

of proceedings under a decree or order appealed from except so far as tlie 
Appellate Court may order is new The object is to make express pro 
vision for a stay of proceedings from a decree pending an appeal from the 
decree Thus if a preliminary decree is pas ed in a suit for accounts between 
a principal and an agent (O 20 r 1C] and an appeal is preferred from the 
decree the Appellate Court may under this rale stay the inquiry into the 
accounts pending the appeal from the decree Under the Code of 1882 the 
Court directed a stay m rases like these in the exercise of its inherent power, 
as there was no express provision in the Code in that behalf (e) 

2 Sub r (4) IS new It authonies an ex parte stay The need for such an order 

constantly arises in practice 

' Stay of proceeding — Under this part of the rale the Bombay High Court 
in appeal suspended a sentence of imprisonment for an offence under s 43 of the 
Provincial Insolvency Act 1907 now Provincial Insolvency Act, 1920, s 69, the pro 
visions of the Code being applicable to such appeal (/) See notes above, “Alterations 
in the rule 


(f) mUoft'nSaAuT XAuvnudOODSl Cal } 
(/) V OhtlabSa\ (|v 0) 41 Bam g-J I 


SSI C 419 
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0. 41, 


r, 5 Stay of execution — Once an ^piiealwproferred from a decree, it is the AppeUalt 
Court alone that is seized of the matter, and an application for a stay of execution 
should be made to that Court Where no appeal is preferred, the Appellate Court has no 
jurisdiction not being seized of the case and cannot stay execution even on the 
assurance of a pleader that an appeal tnll be filed (ff) The application for a stay 
in that ease should be made to the Court uhtch passed t!is tfeeree, but the application must 
not be entertained unless the decree is one from irhich an appeal lies, and theapphcation 
IS made before the expiry of the time allowed by law for appealmg therefrom (^) The 
application should ho made to the Judge who decided the cose and without unreasonable 
delay («) 

Though the Appellate Court may under this rale stay proceedings in etecution when 
an appeal is preferred Jrotn a decree, it has no power to stay execution of a decree when 
an appeal is preferred from an order appealable under 8 104 .4 obtains a decree e* pur/e 

against B B applies imdcr O 9, r 13, to have the decree set aside, but the apphcation 
IS rejected, B appeals from the order rejecting the application under O 43 r 1, d (d), 
and Applies to the Appellate Court to stay execution of the ex parte decree against him 
But as no appeal has been preferred from the decree the Appellate Courtis not eompe 
tent to stay execution (y) Contrast r 8 below 

Award' — In an appeal from an order refusing to sot aside an award under the 
Arbitration Act, the High Court has inhereut jurisdiction to stay the execution of 
the award, and la exercising this jurisdiction it will see that the provisions of this 
rule are complied uitb {k) 

Where no order for execution has been made —The Appellate Court may 
stay of execution whether an order for execution has been made or not (/) 


Where decree has teen exeented — An order for a stay of execution im 
plies that the decree has not been executed Therefore where a decree has been executed, 
no Older can be made under this rule (m) See r 6 below 


Circumstances under which stay of execution may be granpd— The 
Court has power under this rule to make an order for a stay of execution for " suffitient 
cause ’ But no order should be made for » stay of execution unless the Court is satis 
fied that substantial loss may result to the party applying for a stay of execution if the 
execution is not stayed (n) And even if the Court is satisfied that substantial loss may 
result, no order should be made unless the apphcation has been mad® without un 
reasonable delay, and, further, aoless the Court is satisfied that security has been given 
by the applicant for the due perfbnnanco of such decree as may ultimately he binding 
upon him [sub r (3)] The Coart should not accept a security Che validity of which 
is not Ireo Seoat rossoaabie doabtnnd tbo ealorceiiioiit of whiri may Jaad to protracted 
litigation (o) It ha« been held by the High Court of Bombay that where the decree 
appealed from is for the payment of money, execution should be stayed unless the 
respondent gives security for the repayment of the money m the ©vent of the decree 
being reversed (p) 


(a) runholam v Darju (1031) 43 AIL 1»8 
601C 131 (21)A A 342 Punholumv 
Uargn (1921) 43 All S13 03 I C 837 
(21) A A 214 

(A) Jiittr Baton v Ml (1887) » AS 9B 

Iifian Ckander v AtftanooftaA (1884) 10 
Cal 817 

(i) CAnfurtAuJv Uiwrfce 2304 (1921) 48 Cal 798 
06 I C 198 ( 21) A C Sll 
(<) Bhagteat t Shea Gotam (1901) 31 Cal 1081 
(k) Jla/omedalhv D/iarun tej (IB31) 5S Don 


301 133 1 C 664 (31) A B 3S4 

(1) Lakshmany SArirfAor (1933) 57 Bini -u 

144 1 C OQa ( 333 A B 118 

(n) DMaram Singh v Eishe i Sinjh (1833) 1. 

C Xr 21 532 . T, ™ 0,4 

(a) Gatkirar->irlarv CAanrfi(lOOl) 5nom 
23/«frt Maly Haidar Shah (IV 1) 2 
61 61 1 C 77 ( 21) A t 24 

(o) Sr n baih Prasad V Ersho PrasaUlVll) 38 

Cal 754 775 0 I C 86'’ 

(p) Bhanjiihoi/ \ iufcoa (1890) 13 BoOi -II 
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Notice to decree holder — It hsn been held by the High Court of Bombay Q. • 
that A final order etaaing cseeution ebould not be made without notice to the decree 
holder if it is made without notice it is illegal and it nin\ lie set aside under s 115 
above ( 7 ) Tlie High Court of I’atna however differs (r) An inferim staj, however, 
mav be granted ex ;xir/< [sec sub r (4)] 

Application of the role — 4 obtains a decree agiinst B for the recover} of 
certain immovable propcrt\ , and applies for evecntion of the decree If Z? has prefer 
red an Rpi>eal from the decree D maj apph to the AppcllatoCourt for a stnj of execution 
on the ground that if execution is not stajcil and the property is delivered to A, A maj 
do awa} with the proi>ert\ which niaj result in substantial loss to him If the 
Appelhte Court is satisfied that substantial loss maj result if the execution is not 
stajed and if the application has been made without unreasonable delay, the Appellate 
Court ma^ order execution to be stayed under this rule upon secunf} being given 
by B that if the decree of the lower Court is confirmed he will deliver possession of 
the propert\ to A If the decree of the lower Court is confirmed and if B fails to deliver 
possession of the propertj to ^ A maj proceed against the surety 

Security for performance of decree — The nature and extent of the ha 
bilitv of a surety under this rule depends on the words of the security bond (s) Thus 
where the bond was to perform all orders and decree passed in appeal it was held 
that the obligation under the bond extended to the final decree passed in second 
appeal (() Rhen immoiablo property is given by a judgment debtor as security for 
the due performance of a decree under sub r (3) (c), it can be realized in execution 
without attachment The provisions of 0 34, r 14 do not applj to such a case, and, 
the matter being one relating to execution, s 47 barsa separate suit (u) As to the mode 
of enforcing a secuntj bond given under tbie rule see notes to s 145, Security for 
the performance of any decree 

There is a conflict of opinion whether a security bond given under this rule 
mortgaging immovable propert> exceeding Bs 100 in value requires registration under 
the Transfer of Property Act s SO, and the Registration Act s 17, it being held in 
same cases that it does( t) and in some that it does oot (ir) 

When respondent Insolvent — In an application for stay of execution for costs 
when the respondent was insolvent the Madras High Court directed the appellant to pay 
the costs to the respondent B solicitor on his personal undertaking to return them in 
the event of the success of the appeal (x) 

Effect Of ancommnnicated order staying ezecntlon— it has been held 
b} the High Court of Calcutta (y) that where an order is made by an appellate 
Court staying execution of a decree but before the order is communicated to the Court 
executing the decree the property of the judgment debtor is sold in execution the sale 
rs tatefid sad cannat stand tlis issbob giren beiog tbai witea sa aaifoadtlMBsl order 
for stay of execution is made, the order becomes operative Me moment il ts made and 
suspends the power of the lower Court to continue the proceedings m execution On 


(}) Jlulr<]nrA(i>utv £A<ir>et/ji(1891) ISBom S30 
(r) J/idcAond V Tarnl ZYcfaii (1919) 1 Tat LJ 
612 61 1 t. 222 

(t) JnrffAli In (Ac niari(T«/(lS 0) 13 tv It 

403 

(I) SArlalv Jpaji (18 8 ) 2 Dotn 664 3 Bod) 


<n) CuimmoNia* V 0 / T'amiud (I9IS) 41 

MsJ S 43 I C lb* bAyam Oaoaar V 
i.ait><i>(190i)S0Cal. 1060 JluHa J-rtusd 
T J/aA<vtAi(19I6)34AU.S. 331C9b 
JaiAutor ''■■•vAv /Jtlixfra (1919)461 A 
. s 4. AU 1168 66 It 660 jMlt/Valaa 
^ MuHt mtaiA (1921) 61 Cat 160 el 


I C “34 ( ®l) A C 485 The decision In 
TotAan SmjA v 0 near SingA (1905) 3 
Cal 491 U DO locket law In iiew of the 
alteration In the Unguaire of a 99 of the 
Transfer ^of IToiwrt) Act 188“ now 
(r) tararv 

(tr) Jrpaf 


tararvruv Tunjiinir f 1908) 31 JIa<l 830 
yr|>a;<p<i ) SAeranfOuda (H 8) 82 Bom *® 
10 1 C *10 ( “8) A B 4 


r faJme 


n (1922 


0 I <- -81 ( 23) 

(ir) itNihfiii ( Asai V ircm<if<]ii8>uf(i9oe) 33 CaL 
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41, r. 5 the other hand it has been held by the Madras High Court (j) that *"1^® is valid 
the reason given being that the Court of first mstanco retains jurisdiction* to evecute 
Its decree notwithstanding the appeal and that the power to evecute the decree 
can onlv be tahen away bj some conutiwienliott to it of the order of the Appellate 
Court The latter view it is submitted is correct and is ol«o taken bj the Allahabad 
High Court in a Full Bench case (a) which however suggests that there is a distinc 
tion when the decree holder purchases the property for he takes it subject to all orders 
made in the suit The Rangoon High Court has held that a sale held hy a haihS in 
Ignorance of an order of a Court staying the sale is void (nl) 

Insolvency of appellant and deposit —If a stay of execution is granted by the 
AppellatoCourton the appellant depositing in Court to the credit of the 9 Vit the decretal 
amount and the appellant becomes insolvent before the hearing of the appeal and the 
appeal is subsequently diami-ised the amount so depo«ited is payable to the decree holder 
and not to the Official Assignee (6) 

Attachment of deposit — If a stay of execution of a decree for dai3*®S®s granted 
on the appellant depositing the decretal amount luto Court the sum is not 

answerable onl^ for damages and nothing but damages but must abide by whatever order 
the Court of Appeal may make If the money deposited is attsel ed by creditors of the 
appellant the creditors have no higher right than the appellant If the amount of the 
decree is reduced in appeal the Court may order the balance to be applied to tfi® payment 
of coats in priority to the attaching creditors (c) 

Costs — The Calcutta High Court holds that as the stay of eieeutjoa is an indul 
gence which will have the effect o' interfering for the time being with the enforcement 
ofthedecree the applicant should in the absence of special circumstances paythecosts 
of the application in any event (d) A Full Bench of the Bombay High Court 
it down as a rule of practice that in the absence of special circumstancea the costs of the 
application for stay of execution should be costs m the appeal (a) 

Appeal —No appeal lies from an order by the Appellate Court refusing to stay 
execution under this section Such an order is not a decree withiQ the meaning 
of a 2 cl 2 (/) It 18 now agreed by the Calcutta (g) Sfadras (h) and Lahore (») Hig 
Courts that such an order is a judgment within the meaning of el 15 of the Letters 
Patent and therefore appealable as such 

MTien the order for stay of execution is made by the Court which passed the decree 
there is a conflict of decisions as to whether an appeal lies See note under s 17 Stay 
of execution at p 183 

AVhen an order for stay of execution on sotointy being furnished by the judgment 
debtor 18 made and security is farmsbed no appeal lies on the ground that the security 
IS insufficient Such an order is not a decree under s 47 (j) nor is it a judgment un er 
the Letters Patent (.11 


(/) 

(ft) 


(fll) Ofa Ti \ Th t <1933) 11 lUnR 410 

(t) 

(c) 
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I ,, 

( 1 ) Mmljet Ziharsr' ct Co \ ‘ 
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(O 
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71 ilalnmal \ raralopP'"^ " 
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Review — ^Tlio Court rnnkins; nn onlcr nn<]» tlm rule may cancel or varj tt at ( 
anj time (1) 

Form. — Forform of eccurit^ bonl wApj> G, form no 2 

G. [ S. 540. ] (1) "WTiero an order is made for tbo exe- 
cution of a decree from ^^Iucll an appeal 
or^r'^for «cctf«on Sf IS pcndinff, tlio Couit ^\hicli passed the 

decrf« arrea'cd from - * , /r* j. t 

decree sliali, on siiflicicnt cause being 
sho^vn by the appellant, require security to be taken for the 
restitution of any property which may be or has been taken in 
execution of the decree or for tlie pajTnent of the \ alue of such 
property and for the duo performance of the decree or order 
of the Appellate Court, or tlic Appellate Court may for like 
cause direct tlie Court which passed the decree to take such 
security 

(2) ^^^le^o an order has been made for the sale of im- 
movable piopeity m oxocwtion of a decTee, and an appeal 
pending from such decree, the sale shall, on the application 
of the judgment-debtor to the Court which made the order, 
be stayed on such terms as to giving security or otherwise as 
the Court thinks fit until the appeal is disposed of 
Alterations in the role 

1 The vordi or ha^ been laken hare been added in sub r (1) to make it 

clear that security may be required though the property has already been 
taken m execution Thoee words giro effect to a Calcutta decision (m) 

2 The words of money, which occurred in the old section after the words 

in the execution oi a decreo hare been omitted 

3 The words to the Court which made the order in Bub r (2) are new 

The<e words show that an application for a stay of sale is to bo made to 
the Court which made the order for sale 


Application of the rule — ^Thw rule does not apply unless (1) there is an order 
made for the execution of a decree and(2) there is an appeal pending from that decree (n) 
A judgment-debtor whose application for a etaj of execution is refused under r 6 
may applj under this rule The application contemplated by sub r (1) is an applica 
lion by the judgment-debtor (who has appealed from the decree) for eecunty to be 
given by the decree holder for the restitution of any property that may be taken in exe 
cntion Of for the pa^ ment of the value of such property if the decree of the lowerConrt 
IS reversed in appeal Thus if A obtains a decree against B for the recovery of 
certain immovable proiwrtj and an order ts marfe for execution of the decree B 
Biaj, after filing an appeal from the decree applj for an order requiring A to give 
eecuntr for the reMitution of the property to him (B) or for the payment of the 
value thereof, if the appeal is dociled in his favour The application may be 
made to the Court which ps«ed the decree or to the appellate Court (o) If the 


(f) Amtr Tlamn V ) o All SO , (*1 
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O. 41, r. 5 the other hand it his Leon held hj the Madras High Court (r) that such sale is valid 
the reason given hemg that the Court ol first instance retains jurisdiction to execute 
Its decree notwithstanding the appeal, and that the power to execute the decree 
can onlv bo taken nwaj b} some rammunicntion to it of the order of the Appellate 
Court The latter new it is submitted, is correct, and is also taken by theAhahalad 
High Court in a Pull Bench cose (a) which however suj.ge8t8 that there is a disfinc 
tion when the decree holder jiurchases the properly for he takes It subject to all orders 
made in the suit The Rangoon High Court has held that a sale held by a bailiff in 
Ignorance of an order of a Court stay mg the sale is TDid(al) 

Insolvency Ot appellant and deposit — 1/ a stay ol esectiUon is granted by the 
Appellate Court on the appellant deitositing m Court to the credit of the suit the decretal 
amount and tlie appellant becomes insolvent before the heanng of the appeal and the 
appeal is subsequently dismissed, the amount so deposited is payable to the decree holder 
and not to the Official Assignee (6) 

Attachment of deposit — ^If a stay of execution of a decree for damages is granted 
on the appellant depositing the decretal amount into Court, the sum deposited is not 
answerable only for damages and nothing but damages but must abide by ’shaf ever order 
the Court of Appeal may make If the money deposited is attached by creditors of the 
appellant the creditors havo no higher right than the appellant If the amount of the 
decree is reduced in appeal the Court may order the balance to be applied to the pyoent 
of costa in priority to the attaching creditors (c) 

Costs — The Calcutta High Court holds that as the stay of execution is an indul 
genee which will have the effect of interferuig for the time being with the enforcement 
of the decree, the appbeant should, in the absence of special circumstances py the costs 
of the application in any event (<f) A Full Bench of the Bombay High Court has lai 
it down as a rule of practice that in the absence of special circumstances the costa of the 
application for stay of execution should be costs in the appeal (e) 

Appeal — N'o appeal lies from an order by the Appellate Court refusing to stay 
execution under this section Such an order is not a decree within the meaning 
of 8 2, cl 2 (/) It IS now agreed by the Calcutta (<j}, Madras (%} and Lahore (0^8 
Courts that such an order is a judgment mtbin the meaning of cJ IS of tie Letters 
Patent and therefore appealable as such 

MTien the order for stay of execution is made by the Court which pssed the decree 
there 18 a conffict of decisions as to whether an appal lies See note under s 47 
of execution at p 183 

AThen an order for stay of execution on security being furnished by the judgment 
debtor is made and security is furnished no appeal lies on the ground that the secur cy 
IS insufficient Such an order is not a decree under s ■17 (j) nor is it a judgment un e 
the Letters Patent til, _ 


(r) ’ " 

W 

(al) J/n Ti V J/a T/it (1633) IX Bang 410 
(t) 

(0 


(f) 

(9) 

(ft) 


(*) 

0 ) 

(ft) 


71 Valamal v Aatalappara (IVi*/ 


Hr I Ce'maree 
W V 731 
SenacAalc 


unachalam v £u»iiirflrel«(19’-*) 

3ie 791 C 109 ( 241-1 Z 340 

V Alngappa {lOl^lSoMad 1 81 ‘'/y 
IF IS) dlCfenDzlrom fa 

Hall katju n (1001) “>4 S58 Cg" 

^ T TUVfngadt (ig*?) 60 Jlad •’SU ^ 

I C 1j 7 ( *’7) A II 393 , ,,,, a,? 

<7e4nlc/ff tf V ianttalBaJ (10 0) 1 1-®'' 

v^^A/ool (1013) 41 Col 160 "O 

Uooljee Dhanee i Co v JT’oW'.pi ^ 
lung 25o 831 C 740 ( 2 j) A K 
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Review — Tic Court tunkinc nn order nnicr thw nilo ruaj cancel or varj it nt 
any time {1) 

Form —For form of fccurit^ bonl aeeApp 0, form no C 

6, [S. 5-lG. ] (1) Where an order IS made for tho exe- 
cution of a decree from uliich an appeal 

ordor^^'r eiccuUon ot IS pClldinff, tho Court hicll piSSCd tllC 
di’frre irrcilr-d from , ^ cr ^ ^ i 

decree sliail, on suliicicnt cause being 
sll 0 ^vn by the appellant, require security to be taken for the 
restitution of any property which may be or has been taken in 
execution of the decree or for the pajTncnt of the value of such 
property and for tho due performance of the decree or order 
of the Appellate Court, or the Appellate Court may for like 
cause direct the Court w Inch passed the decree to take such 
security 

(2) ^Micro an order has been made for the sale of im- 
movable property in execution of a decree, and an appeal is 
pending from such decree, the sale shall, on tho application 
of the judgment debtor to tho Court which made the order, 
be stayed on such terras as to gnmg security or otherwise as 
the Court thinks fit until the appeal is disposed of 
Alterations m the rale 

1 The ttordi or been taken hare been added m sub r (I) to make it 

clear that security may bo required though the property has already Leon 
taken in ozccstion Theee words gire effect to a Calcutta decision (m) 

2 Tho words of money, which occurred in the old section after the words 

in the execution of a decree hare been omitted 

3 Tho words to the Court which made the order in sub r (2) are new 

These words show that an application for a staj of sale is to be made to 
the Court which made the order for sale 


Application of the rule — This rule does not apple unless (I) there is an order 
made for tho execution of a decree and (2) there is an appeal pending from that decree (n) 
A judgment-debtor who«e application for a etaj of execution is refused under r 5 
may appl> under this rule Tlio application contemplated br eub r (1) is an apphea 
tion bj the judgment debtor (who has appealed from the decree) for security to be 
given by the decree holder for the restitution of ant property that may be taken m exe 
cotion or for the pat ment of the value of such propertv if the decree of the lowerCourt 
IS revetted in appeal. Thus i( I obtains a decree against B for the recovery of 
certain jmniovablo propertj and an order i# ♦ ndc for execution of the decree B 
nia3, after filing an appeal from the decree appit for an order requiring A to give 
secuntj for the restitution of the projwrtr to him (fl) or for the payment of the 
value thereof if tho aj peal is decided in his favour The application may be 
made to tho Court uhirh pts«e«l tho decree or to the appellate Court (o) If the 


(I) Irntrllatanx 
(«) Butum thand V Aomaio 
CM 0"* 


0 ill so 
»■{ (ItMO) S3 j 


J^nardan v i iltanth 
LaUhtnanan y ! alan 
b\5 *5 1 C 3t> 


(1901) a. Bom 583 
appa (1919) 41 3I»d 
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THE FIRST SCHEDULE 


O. 41, application is made to the Court uhuh passed the decree, such Court shall on sufficient 

rr» 6-9 cause being shown by B for requiring the security direct A to give the security 

But if the application is made to the appelate Court, that Court maj in tls 
dtscretton, require security to be gieen 

Snh rule (2) — ^The Allahabad High Court has held that this sub rule is comple 
mentary to rule 6 and that the Court which made the order is not obliged to stay the 
sale merely because the propertj to be sold is immovable property {p) 

Enforcement of security bond given nnder this rule— See notes to 
sec 145, Security for restitution of property taken in execution of a decree 

Appeal — ?«o appeal lies from an order under this rule 
Form — For form of security bond see App G form no 3 

7 . [ S. 547, ] No suet security as is mentioned in rules 5 

, and 6 stall be required from the Secre 

Ko security to bercqulied , rn, .st-, n 

from the Goveniinent or a tarv of btate foF India in Councii or, 

pubuoofficenncertaiae»5c» tjjg Government has undertaken the 

defence of the suit, from any pubbe officer sued m respect of 
an act alleged to be done by lum m his official capacity 

8. [Neto ] The powers conferred by rules 5 and 6 

Exerc e oi wer* n cxercisable where an appeal may 

app^rifom orderSidc \l be or has been preferred not from the 

execution o flecree decice but fpom an Older made m 

execution of such decree 

Scope and object of the role — This rule is new It has been added 
to meet particularly the case where the litigant docs not quarrel with the decree 
but appeals from an or hr passed m execution of that decree in such a case the « 
provides that the appedant may apply for a atav of execution of the decree under r 5 or 
for security for restitution under r 6 A obtains a decree against B and apphes for 
execution B objects to the execution but the objection is disallowed B prefers an 
appeal from the order disallowing his objection B may apply for a stay of execution 
of the decree under r 5 pending the disposal of the appeal from the order This is lu 
accordance with the undermentioned decision under the Code of 1882 ( 5 ) 

Pjocedure on admission of appeal 

9. [ S. 548. ] (1) AVhere a memorandum of appeal is 

admitted, the Appellate Court or the pro 
memoraDanin ppj ofiicer of that Couit shall endoise 
thereon the date of presentation, and shall 
register the appeal m a book to be kept for the purpose 

(2) Such book shall be called the Eegister 
Itcfisterof Appeals Appeals ^ 

(p) Uaryaranv Sa-lhu OonHdtin") H Ml I {*) I atapaU v Sanda Lai (1900 Cal 
871 X38 I C 817 CS >A A 5j 1 i 7il 
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10. [5.549.] (1) The Appellate Court may in its 0.4 
discretion, cither before the respondent is 
callcd upoH to Qppcar and answer or after- 
»ecuritr tor coif application of the respondent, 

demand from the appellant security for tlic costs of the 
appeal, or of the original suit, or of both : 

Pro\*ided that the Court shall demand such security in 
all cases in which the appellant is residing 
out of British India, and is not possessed 
of any sufficient immovable property 
within British India other than tlie property (if any) to 
which the appeal relates 

(2) ^Miere such security is not furnished within such 
time as the Court orders, the Court shall reject the appeal. 

Scope and object of the role — ^Th« object of the mJe is to secure the respond 
eot in *n appeaf fnm fie nst a( bavtag to locar farther eostg wiwi fie might aerec 
recover from the appellant Under sob r {!) the appellate Court way, m its discretion, 
ie<iutro aecuntj for costs Under the proviso to that sub rule the Court thall demand 
secunt} for costs If no security is (umtsbed, the Court should reject the appeal, 
whether the order for secuntj is made under the eub rule or the proviso (r) 

To Wbat appeals the role applies —Tins rule applies not onlj to appeals 
from substantive decrees but aUo to appeals from interlocutorj orders under sec 104 and 
to appcils from orders in execution under sec 47 (s) The Privy Council have recently 
decided that it applies aUo to appeals under cl 15 of the Letters Patent (() The 
Madras High Court has held that it was not eo applicable because the Code 
dealt with appeals from one Court to another of higher grade, while cL 15 of the 
Letters Patent dealt with a different class of appeals (u) This was a good reason for 
holding that the right of appeal under the Letters Patent was not excluded bj the words 
“and from no other orders” occurring in sec 588 of the Code of 1882 corresponding 
to sec 104 of the present Code (c), but it does not follow that the procedare of the 
Court m dealing with an appeal under the Letters Patent (now eipresslj saved by the 
words “ save as otherwise provided bj anj law ’ inserted in sec 104) is not regulated bj 
the Code Where any part of the Code does not apply to High Courts, specific provuion 
is made to that efiect There is no such provision in respect of this rule. However a 
Chartered High Court is competent under aec IS9 to make a rule inconsistent uith 
O 41, r 10 , and, if it does, the Code rule would not *ppfy (wj Bombay High Court 
rule 730 prescribes a deposit of Rs 500 as security for respondent’s costs as a condition 
of filing the appeal, but this is not inconsistent with the present rule (r) Nor is 
rule 331 of the 'ladraa High Court rules inconsistent (y) Tlie Bombav High Court has 
held that the deposit should not Le increased on the ground tliat the costs of the appeal 
are hkelv to excec<l the sum fixed b> the rule (s) 


(r) 


(ieo9):scai SSI 

(w) X«w& Lthram Junj v JSajt XunjAa/i 
(ieiS)3* lloni 5*2 17 1 t *39 
(r) Fatanehamt \ (I»’S» _S Dotn L B 

4SS 3 I C 4*4 ( 23) 4 B 399 
If) Tinpatth-t r F'li'ranajrai S* 1 f 

SiS ( 2SI A 3L 1132 

(4) rnaibat , FamtltanJm <|9X3) Sj t> to 
L. B. 3*. 141 I C »< ( S3) A 11 120 
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THE FIIIST SCHEDULE 


0» 41, application is made to the Coart uhuh passed the decree, such Court shall, on sufficient 

Tt, 6*9 cause being shown bj B far requiring tho seninlj", direct A to give the security 

But if the application la made to the appelate Court, that Court way la ds 
discretion, require security to l>e given 

SQb role (2) — The Allahabad High Court has held that this sub rule is comple- 
mentaiy to rule Band that the Court which made the order is not obliged to stay the 
sale merely because the projverty to be sold is immovable property (p) 

Enforcement of security bond given under Ibis rale— See notes to 
sec 145, Security for restitution of property taken in etecution of a decree ' 

Appeal — No appeal lies from an order under this rule 
Form — For form of security bond, see App 0, form no 3 


7 . [ S. 547. ] No such, security as is mentioned in rules 5 
^ and C shall be reqmred from the Secre- 

trom G*g^»eninm“o7a tarv of State foF India in Council or, 
pabucDfflcerincMt-vincft.e* ^jjg Government has undertaken the 

defence of the suit, from any public officer sued in respect of 
an act alleged to be done by lum in bis official capacity 


8. [Nezo ] The powers conferred by rules 5 and 6 
ExeK. e of wers la exercisable where an appeal may 

appesYfro’in ordcraiade in be OP has bocn preferred not from the 
esecutionot decree decTco but fpom an Older made m 

execution of such decree 

Scope and object of the rale— ■'niis rule is new H has been added 
to meet particularly the case where the litigant does not quarrel with th* werw 
but appeals from an order passed m execution of that decree In such a case the ru 
provides that the appellant may apply for a stav of execution of the decree under i b ot 
for security for restitution under r 6 A obtains a decree against B and apphes oi 
execution. B objects to the execution but the objection is disallowed B prefers an 
appeal from the order disallowing his objection B may apply for a stay of execution 
of tho decree under r 6 pending tbo disposal of the appeal from the order This is i 
accordance with the undermentioned decision under the Code of 1882 (j) 


Procedure on admission of appeal 


9. [S. 548. ] (1) ^\^lere a memorandum of appeal 

admitted, the Appellate Court or the pro 
ofatH’aV’ fflemorandnin pgj. officer of that Court shall endoisb 

thereon the date of presentation, and shall 
register the appeal in a book to be kept for the purpose 

(2) Such book shall be called the Ilegister 
of Appeals 

(p) i/flf Vara n \ Sn fSw ffortwIUlW") 54 All I (f) I'atupoU v \anda Zal (190t) 28 

6 4 138 I 0 817 ( 9-> A A SSI I 741 
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10 . [ S. 5-19.] (1) The Appellate Court may in its 0.4: 
„ discretion, cither before the respondent is 

qniro »rt»'iiant to tort)i«h Called wpoH to appear and answer or aitcr- 
fccur oro. • wards on the application of tlie respondent, 

demand from tlio appellant security for the costs of the 
appeal, or of the original suit, or of both : 

Pro\*idcd that the Court shall demand such security in 
all cases in which the appellant is residing 
out of British India, and is not possessed 
of any sufiicient immovable property 
witliin British India other than tlie property (if any) to 
which the appeal relates. 

(2) A\licrc such security is not furnished within such 
time as the Court orders, the Court shall reject the appeal. 

Scope and object of the rule. — object of the rule is to secure the respond^ 
ent m an appeal from lie mk of baring to incur /urther costs which be might oercr 
recover from the appellant. Under sub r. (I) the appellate Court may, in its discretion, 
require eecuntr for coats Under the proviso to that sub rule the Court shaU demand 
securitj for costs If no security la furnished, the Court should reject the appeal, 
whether the order for secunt/ u made under the tub rule or the proviso (r) 

To what appeals the role applies —Thu rule applies not onI> to appeals 
from substantive decrees but oUo to appeals from interlocutorj orders under sec 10 1 and 
to appeals from orders in execution under sec 47 (s) The Pnxy Council have recently 
decided that it oppliea also to appeals under cl 15 of the Letters Patent ( 1 ) The 
Madras High Court has held that it nos not so applicable because the Code 
dealt with appeals from one Court to another of higher grade, while ch 15 of the 
Letters Patent dealt with a different class of appeals (u) Thu was a good reason for 
holding that the right of appeal under the Letters Patent was not excluded by the words 
and from no other orders " occurring in sec 588 of the Code of 1882 corresponding 
to sec 1(>4 of the present Code (c), but it does not follow that the procedure of the 
Court in dealing with an appeal under the Letters Patent (now expressly saved by the 
words “save as otherwise provided 1^ onj law" inserted in sec IW) is not regulated bt 
the Code ^Vhere any part of the Code does not apply to High Courts, specific provision 
IS made to that effect There is no such provision in respect of this rule However a 
Chartered High Court is competent under sec 129 to make a rule inconsistent with 
O 41, r 10, and, if it does, the Code rule would not apply (it) Bombay High Cburt 
rule T3C prescribes a deposit of Rs. 500 as security for respondent’s costs as a condition 
of filing the appeal, but this is not inconsistent with the present rule (*) Hor is 
rule 351 of the 'fadras High Court rules inconsistent (y) The Bombay High Court has 
held that the deiwsit should not bo increaseil on the ground that the costs of the appeal 
are likeli to exceed the sum fixe<l the rule (i) 

(r) 

(«) 

(0 

(") 

(r) 
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3» 41, r. 10 Appeals In forma pauperis— It has been held bj the Hi^h Court onindras(i) 
that tins rule applies to pauper appeiU, thus an appellant, who has preoented hia appeal 
in forma paupens, maj bo called upon to Riva setuntj for costs under this rule, but 
\cry special grounds must be shown to support such an application On the other 
hand, it has been held bj the High Courts of Calcutta (t), Bombaj (c), and Lahore {d) 
that this rule does not apply to appeals preferred in forma paupcri* 

“ In Us discretion." — Ranlm, C J, has ob*-ervc(l that some confusion has arisen 
out of the faUure to realise the great distinction between an application for secuntj for 
coats to be gi\eii by the plimtill at the original trial and such an application m connection 
with an appeal The Icametl Chief Justice referred to llarlocL \ Ashf/erry (e) 
Jessel, R , said ‘ For some time past it has been the settled practice, if the respondent 
asksforit, torcfpure'^untj forcoststobegiTenbj nnappelLint who would be unable 
through povertj to i»aj tho rcspomlcnt’s costs of the appeal if it should be unsuccessful ’ 
The learned Chief Justice made an order for security on the ground that the appellant 

badnot paid the respondent’s costsin the lower Court and costs awnrdedagainst her in other 

suits (/) But in other cases, and theae are probablj the eases referr^ to b\ Rin^, 
C J , It has been held that the mere fact that the appellant is poor or insolvent is no 
groimd for detnandmg seeuritj for coats (g) Similarly mere non paj roent of the costs 
of the onginal suit is no ground for calling upon the oppellant to fumi<h eecunty under 
this rule, unless his conduct bo shown to bo vexatious, that js, such as indicates a wilfal 
determination on his part not to obc) the order of tho Court in respect of costs (A) On 
the other hand, when tho respondent had failed to recover his costs in the lower Court, 
JIacleod, C J , made an order for security ob«emng that the Court’s discretion was absolute 
and could not bo fettered by eases (») , and tb© Court will, os a general rul“, demano 
secuntj, for costs from a poor or insolvent appellant if it is proved to the satisfoctiw 
of the Court that the appellant is not the real litigant, but a mere puppet in the UauM 
of others who are well able to furnish secuntj (j), or if the merits of the case ? 

in favour of tho respondent {k) &ce notes to O 2J, r 1, *’ Poverty of plaintiff 

At What Stage respondent should apply for secarlty— The respondent 
should apply promptly, or els© it might be urged that he had waived his right (I) 


Order for security. — ^AVbtn an order is made under this rule for security 
costs, it is not necessary that any speciBc sura should be named m the order It is sum 
cient if the order directs the appellant to furnish security “ for the costs of the ongiu 

suit” or “for the costs of the appeal’ or ” for the costs of the appeal and the oriojua 

suit” (m) A surety for the costs of the appeal is discharged if the appeal is 
decided in favour of tho appellant even if the appellate decree is reversed on secon 
appeal (n) If a rule is issued for seconty for costs and is adjourned to the hearing, no 
cudw js jifCfSifsxy mj the sjUfijoJSrT jUm di'iposal of the appeal fol 


{b) ^mweroorfinv (1871) 17 W It *8 

Veal30 JbifiilAanx 

(lg08)12C W > leJcUeillotbeDOWsto 
O 25 t 1 

(«) Khftnra} v Eu!ianUl (1918) Dom 5 


llfvxi$07i V Dtat (1891) 31 
Vgitei/tv 0<M/iat(l8~S> S Bca 
(A) Ahmed \ Shaik Lsfa iiann iS Eoia 

Waruinj v icilubAat (1003) 5 ^ 


ini Aeriarv CAandi{'l923) 38 tal I- 

I C 510,(-1)A C non, 

(o) Daliatrj/a v Z/tlihtmn (193.) 31 
L it 1118,1301 C 101 (32) ' 1* 
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The taxing ofliecr'i decision ns to the amotinl of llie securitj la aubject to revision by Q 4Ij 
the High Court (ji) 

Extension of time for furnlslllng secnrlly.— The appelhto Court nw}, under 
esceptionil circumsfanccs, extend the time for furnishing securitj [«eo s 148] Thus 
where the ajipelhnt alleged tint lie wia unxblo on account of plague in Bombay to raise 
the money required for «ec«ritj iritiun the time fixed bj the Court, the Court extended 
the time for giving lecurilj The time for giving sccuritj maj bo extended either before 
or after its erpirv (?) 

“ Court shall reject the appeal " — ^Thc«e words are mandatorj and the Court 
IS bound to reject the appeal if sceuntj is not furnished within the time fixed (r) But 
the appeal «hould not be rejected if the order for secuntj has been made without notice 
to the appeUant («) 

Restoring of appeal — \n niqicxl, although it inxj have been rejected by the 
appellate Court under tins rule ujwn failure of the appellant to furnish sccuntv, may 
be restored on sufTicient grounds at the Court s discretion {() Limitation for the appli 
cation for restoration is under art 169 of the Limitation Act (u) It is no excuse for not 
liirmshing »ecnnt\ in time that the appellant is a vnudering fakir, for it is the duty of 
everv Utirant to keep jn touch with his ease (i) U here the applicant applies for 
extension of time, and the Court after hearing him on the application refuses to extend 
the time and rejects the appeal, the apjieal should not subsequently bo restored (w) 

No aiipeal lies from an order refusing to restore an appeal (x) 


Appeal from order rejecting appeal onder sob rule (2)— An order reject, 
ing an appeal under this rule is not appeahble as an order under 0 43 for it is not one 
of the orders specified therein Nor is it ajipealablo as a decree, for it does not 
eonefujuefy determine the rights of the pnrlies with regard to any of the matters 
in controversj in tho appeal within the meaning of the definition of decree [e 2, 

el (2)] (y> 

Appeal from order dismissing application to receive security for costs ~ 

An order is made under sub rule (I) directing an appellant to furnish security 
for costs The order is indefinite in that it does not fix the exact date on or before 
which security is to be given Tho appellant, belieiing that the time for giving security 
has expired, applies to the Court to receive the amount fixed by the order as security. 
The Court holds that the time for fumiihmg seeuntj has expired, and refuses the 
application Theappellant is entitled to apjieal from the order under el 15 of the 
Letters Patent, as the effect of the order would be to finally deprive the appellant of 
his nght of prosecuting his appeal (z) 


Insolvency appeal. — ^Thcre is a conflict of decisions as to whether this rule apphes 
to the 00=6 of an ajqieal Srom an order pis«ed bj a Judge of the High Court ejercj^m” 


y hum L 11 1031 luj I t 


nnlufoin V anridOJIiaS I t *fl 
.1 J81 60 I i .*1 I -I) S IX. eu 
T J/ylSUi (103.) 61 Slal L J 
136 11 IS ( 3.) A 31 l-U 

^ (1683) S lit, 3^^ 

ii(\ i)rra(16S.)S Mid .6 j 
I ''mj)! V D nUat ^ ll6.‘6l 6 AtS 


(lOiO) 43 m 636 60 1 C 81 5r,n,. 

roram % Autmaai (192s) Mad L J 
iJO ( 28) A M 061 

(■) Simr a J/irtAUi (1033) 61 3Iad L. J 633 
136 1 C 45 ( 5.) I M. 1*0 
(*) Pirnuty /.nn /'arlaM (1930) 2 Lah L J 
331 63 1 «. SD6 

(irl A>r«i<e\ a 1 r J/ fimidO’O)? Rang 
445 1.0 I t 110 ( 39) I R 2s9 
*** ^ TiJ hot'/ (1903) 30 AIL 
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THE FIRST SCHEDULE 


O. 41, junadictioa m insolvency under the ftesulency towns Insolvency Act, 1909 the Higii 
rr. 10, 11 Court of "Madras holding that it does not (a) while the High Court of Calcutta ho'Js 
that it does (6) 

Form —For form of Eccnnty for costs of appeal see ^pp G form no 4 


11, [S. 551.] (1) The Appellate Court, after sending 
for the record if it thiuks fit so to do, and 
aftcF fiYiug a day for hearing the appellant 
° or his pleader and heanng him accordingly 

if he appears on that da\ , may dismiss the appeal without 
sendmg notice to the Court from whose decree the appeal 
IS preferred and without serving notice on the respondent 
or his pleader 

(2) If on the day fixed or anv other day to mIucU tte 
heanng may be adjourned the appellant does not appear 
when the appeal is called on for heanng, the Court may make 
an order that the appeal be dismissed 

(3) The dismissal of an appeal under this rule shall be 
notified to the Court from whose decree the appeal is preferred 


Alteration In the rule — 

1 In eub r ( 1) the words after -ending for the record if it thinLj fit to do eo 

are new These words lia\e been added to empower the Court to sen 
/or the record if it thinks fit to do so before snmmardy (Lsnus»u>g au apr®^ 
without giving notice to the respondent 

2 The words the Court may make an order that the appeal be di«im«’ed 

have been eubstitnted for the wonL. the appeal shall be dis ni'Std ^ 
default to make it clear that no appeal lies from an order of dumi^ 
for default See sec * cl (^) sub-cL (b) Under th“ old "ectioa it was 
held that a decision d smissing an appeal for default was a decree and w*J 
therefore a^^alablc (c) 


Dismissal oi appeal ander sob role (1) whether Judgment D®ces 
Sary — Under the corresponding section of the Code of 183’ it was held bv ® 
High Court, of Calcutta tlmt tho dismu^sal ot an appeal under sub r (1) did not rebeve 
the lowerappellate Court from the necessity of writing a judgment m the manner pee 
scribed by sec o74of thatCode [oowr Slofthis Older] (d) The Allahabad Higb 
has adopted the same rule (e) The present Order is divided into distinct parts no 
appropriate headings an arrangement which did not appear in the corre'ponlwg Chapter 
of the Code of 183’ Rule 11 comes under the heading Procedu’-e on od niafioji 
appeal The nest heading of the Order is Procedure on hearing and r 31 coiucs 
under the next following heading Judgment in appeal Rdying upon tlii» r" 
fication it was hel I by the High Court of Bombay in Ta lyt \ Skjnlar (/) that un er 
the present Code it is not obligator} upon the lower appellate Court m dicin'* mg ^ 


(а) StihaAyynrY 'tajarathna {I90i} i 5I*d 

(б) iaiAtpnya V TJailuAori (19M)43C»I “tS 

SICS 

(t) rma Sundari y V nda {ISST 24 Cal "S9 


(i) /tami Dtlii v Brojo \a/A (tSJS) 

(e) Vurja y \ara a (193 ) 51 411 
A A 507 f U o«rrB)n 
Umany p ran (lOOai 39 AU 319 
{/) (lomSO Bom 110 l-I C 501 
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appeal under this rule, to write n |uil*inent aa required by r 31. But this decision Q 
has since been orenulcil by n Full Bench of the same Court, on the ground that it was 
m conflict with the previous practice of that Court which was baswl on a Civil Circular 
being Circular 51, p«bli«h«l in 1890 under the provisions of the High Courts Act, 18CI, 
by which it is provided that when an appellite Court dismisses an appeal under sec. 551 
[now r. 11 of this Order], a judgment ahould be written and a formal decree drawn up. 

In the course of the judgment Sir Basil Scott, C J , said • “ There is nothing m the new 
Code of Civil Procedure which introduces anj change in the law, except in so far as the 
rules commencing with rule 9 of Order XLI arc headed ‘ Procedure on admission of 
appeal* That change is not lufTicicnt to abrogate the rule published under the High 
Courts Act which is quite consistent with the provisions of the Code " (g) The result is 
that, according to the Bambiy High Court, when an appesi is dismissed under this rule 
a judgment should be wntten and a formal decree drawn up The High Courts of 
Calcutta and Rangoon hvic given the same rfe-wioa under the pre«ent Code (A). 

Even if the judgment is not pronounceil in the form prescribed by rule 31 the 
decision is a de*re« (•) 

Dismissal of appeal for default under sub rule (2). — Where an appeal is 
dismissed for default, it is the decree of the lower Court atone that can be enforced in 
execution (j) See notes to aec 3C, ** What decrees may be executed ” 


DwTOWsal iw appeal vivulet ll\^a vwlw basa a. xwvvew Vat 
appealed against . see notes under 0 47, r I. The order under this rule dismissing the 
appeal is itself subject to res lew and the practice of the Calcutta High Court is to grant 
a renew and order the rehearing of the apjieal ex parle (1) When a second appeal is 
dismissed under this rule, the High Court has no power to review its judgment on the 
ground of the discovery of new and important matter (f) See notes to 0 47, r 1, “ No 
review allowed on a question of fact after decision of second appeal” 


Re admission of appeal dismissed for defanlt under sub rule ( 2 ) —An 

appeal dismi«8ed under sub r (2> may be re admitted under r 10 


12. [ S. 532.] 

Day (or heating sri^sl 


(1) Unless tlie Appellate Court dismisses 
the appeal under rule 11, it shall fix a 
day for Iiearing the appeal. 


(2) Such day shall bo fixed ivjtli reference to the current 
business of the Court, the place of residence of the respondent, 
and the time necessary for the scrticc of the notice oi appeal, 
so as to allow the respondent sufficient time to appear and 
answer the appeal on such day. 


13. [ S. 552.] (1) 'SMicrc the appeal is not dismissed 
n . .H 11, the Appellate Court shall 

notice whose dccrfc SGlld IlOtlCC of tllC Uppcal to thc CoUft 

•ppcic ro from mIiosc decree the appeal is preferred. 


3* njm aiQ eis 

20 I C 06«ll U) 

lajhuivith Dm 27 


(;) llanmnm 
‘ C W \ 5 


331 93 I C 909 ( 28) A. C 833 
t>) SAfam JtaiulalT {1817) 44 CaL asi 

33 t C 493 *' 

(t) Ogiti^rnuUt V /icnoife (1824) 51 Cal 9JS, 

(/) AiMm V Kah (1814) 41 Cat 609 28 t C 
2>1 '•ailabaiaT CiXfadAar (1822) 38 r>) 
UJ 78 70 1 C 40S,(2r)jt.t 165 * 
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(2) "WTiere the appeal from the decree of a Court, the 
records of are Dot deposited m the 

apSibifK Appellate Court, the Court receimg sucG 
notice shall send with all practicable 
despatch all material papers in the suit, or such papers as 
may be specially called for by the Appellate Court 


(3) Either party mav apply in writing to the Court 
^ from whose decree the appeal is preferred, 

Conn nrbo e decree appeal specin’iniz any 01 the pauers in such Court 
of u hich he requires copies to be made , 
and copies of such papers shall be made at tlie expense of 
and given to, the apphcant 

Alteration In the role— In suhmle (1) tl“ words where the appe-sl Is 
not dismissed under r 11 have been suhst noted for the words when tl emenioriodioi 
of appeal is registered 

Form — For form of intuuation to lower Court of admis-ion of ajpwf 
Appendix G form no 5 


14 . [ S. 553.] (1) Notice of the day iised under rule 12 
„ ^ ^ . shall be affixed in the Appellate Court 

not « ot day** ’.ot^LuiSa housc, and a hke notice shall be sent bj* 
the Appellate Court to the Court from 
whose decree the appeal is preferred, and shall be sera ed 
the respondent or on his pleader in the Appellate Court s 
the manner provided for the ser\*ice on a defendant of a 
summons to appear and answer , and all the proaasions 
applicable to such summons, and to proceedings with 
reference to the ser\uce thereof, shall applj to the service 
of such notice 


(2) Instead of sending the notice to the Court from whose 
decree the appeal is preferred, the App^l 
M late Court may itself cause the notice to 

be sen ed on tlie respondent or Ins pleader 
under the proansions above referred to 

FoiW— For form of notice to re^ondcot sec Appendix G form no 6 

15, [ S 554.] The notice to the respondent shall 

declare that, if ho docs not ajipcar m the 
Appellate Court on the div so fixed, the 
appeal will be heard cxpnrte 
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Procedure on hearing. 

16 . [S. 555.] (1) On the day fixed, or on aiiy other 
day to which the hearing may bo adjonni- 
Bishttob^iQ. cd, the appellant shall bo heard m support 

of the appeal. 

(2) The Court shall then, if it does not dismiss tlio appeal 
at once, hear the respondent against the appeal, and in such 
ease the appellant shall be entitled to reply. 

Right to begin — ^The mere fact that the rospondent calls m question tho right of 
the appellant to appeal does not give the respondent tho right to begin (m) 


trial 

some j . u . . 

some balance in hia favour to justify the alteration of the judgment as it stands (o) 


17 . [S, S56, ] (1) MTicrc on the day fixed, or on any 
other day to which tho hearing may bo 
adjourned, the appellant docs not appear 
when the appeal is called on for hearing, tho 
Court may make an order that the appeal he dismissed 


(2) Wierc the appellant appears and the respondent 
^ ^ does not appear, the appeal shall bo heard 

Ilesflng sppcil « pitrtr . ** vm.v* 

ex ■parte. 

Alterations In the rule — Th« wonl# “ th© Court may make an order that 
the appeal be dismissed’ have been substituted for tho words “tho appeal shall ho 
dismissed for default, to make it clear that no appeal lies from tho order of dismissal 
for default (p) See sec 2, cL (2), »ub-cl (b). and notes Order of dismissal for default “ 
p 11 above 

“ Does not appear."— Sec notes to O O r O. “ Appearance ' 


Dismissal of appeal on merits illegal —If the appellant does not appear, the 
Court may, if it thinks fit, dismiss the appeal for default of appearanre, but it has no 
power to dismiss the appeal on tho menls (j), nor can it dismiss the appeal under this 
rule because the appellant has not proved that the Court foo is correct (r) 


Re admission of appeal dismissed ander this mie.— S>e r lo Mow 
Order that the appeal he dismissed.^'?©© notes above, • Alteration m the 


(m) 

(«) 

(0) 


/r».«>rji(lgS4) 8 Ik m 2«' 
SterrlarTf e/ 'islr » ! Xviur (Ifr 4) 40 
Cal U J 503 84 I C *Jf t 25) A C 221 
Jfai.f /'a^nsu.o v ifnJn linryt 
23 a w V 8M es I c p 3« ( 2J1 tra 


(f) 

<r) 


^^Cal 311 I4_l C 823 


(,) /'.t-is.sMn T r. 

33 


ClamJrm (1912) 39 
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0. 41, 
rr. 18, 19 


18. [s. 557. ] "Wliere on the day fixed, or on any other 
day to wliicli the hearing may be adjouni- 
cd, it IS foimd that the notice to the 
to de^s t ® respondent has not been served m conse- 
quence of the failure of the appellant to 
deposit, within the period fixed, the sum required to defray 
the cost of serving the notice, the Court may make an order 
that the appeal be dismissed • 


Provided that no such order shall be made although the 
notice has not been served upon the respondent, if on any 
such day the respondent appears when the appeal is called 
on for hearing 

The Court may make an order that the appeal be dismissed ' —The 
language of the rule clearly shows that the order of dismissal should not be made before 
the day fixed for the hearing of tbe appeal («) if the appellant has deposited the costs 
of service the appeal cannot be dismissed under this rule for the appellant s failure to 
prove the identity of tbe person served (() 

Re admlsaiOD of appeal dismissed under tbe rule— Seer 10 below 
Appeal — An order under this rule is not open to appeal Tbe proper reoe<ly 
IS an application under r 19 below for re admission (»} 

Effect Of dismissal of appeal against one or several respondents for 
non service of notice — At ^ and C obtain a decree for joint possession agaiust JJ 
B appeals from the decree A and B are served wiih the notice of appeal but C is oot 
The appeal is thereupon dismissed as against G Is ^entitled to proceed with the appeal 
as against A and B f Xo for even it the appellate Court heard the appeal and reversed 
the decree of tbe lower Court as regards A and B, the decree of the lower Court not being 
reversed as regards 0 C could execute the entire decree (the decree being a joiat decree) 
BO as to nullify the decree of the appellate Court (e) See notes to 0 22 r 4, Cases 
m which suit or appeal held to abate as a whole 

19. [s. 558. ] ^Vhere an appeal is dismissed under 
rule IK sub rule (2)^ or rule 17 or rule 18, 
diS ™ “mi ™'‘‘ tlie appellant may apply to the Appellate 
Court for the re admission of the appeal , 
and, where it is proved that he was prevented by any 
sufficient cause from appeanng when the appeal was called on 
for hearing or from depositing the sum so required, the 
Court shall re-admit the appeal on such terms as to costs 
or othermse as it thinks fit 

(») CAonrfraAalftv £<ifiprfl»antio(lW8)»5C»l , (u) SinjrA v ^arma CAam/ (1919) P«of 

635 itoc no JflO p 448 5” I C 1*9 

ft) TtamLalv Eali PraMd 9 Vnt 409 (v) B<urr y Fade (ISU) 190 W > 290 -8 

120 1 C 304 ( 29) A P «09 > 1C 703 
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“ Shall re admit the appeal.” — ^The«e wofda hA\e l>oen substitutwl for tho words 
“ moy rc^admit the appeal " The word •* maj ”in tho old section was construed bj the 
High Court of ^^adra3 to mean “ shall ” fic) 

** SniUcleDt cause " — The carelessness of an advocate s clerk docs not 
constitute sufficient cause (x) Rut where the appclUnt’s ploader appeared soon after 
the appeal was dismissed, it was restored on the grmind that tho failure to appear was 
unintentional (y) Tho absence of appellant’s pleader owing to an engagement in 
another Court has been held to bo sufTicient cause (:) Tho Allahabad High Court has 
restored an appeal on the ground that the Court did not send for an absent pleader (a) 
AppeUl. — An appeal lies from an order of refuial to rt admit an appeal [0 23, 
r 1, cl (t)} Rut no appeal lies from an order an appeal (6) 

Dismissal Of appeal for failure to deposit costs of paper book or to 
pay court fees — IMierc an appeal is dismissed under the rules of a High Court for 
failure to deposit the costs of preparation of the paper book as required by the rules, 
tho decree may be set aside not by an order under this rule, but by an order on an 
application for a renew (e) Fo aUo if it is dismissed for failure to pa) Court fees (i) 


Inherent power to restore appeal dismissed for default —Although a 
cause ma) not amount to a '* sufTicient cause ” nithm the meaning of this rule, the Court 
has inherent power to pass an order of restoration if it considers that a case for restoration 
has been made out (e) According to the Bombay High Court (/), the Court has inherent 
power to admit an application for re admission that IS time barred under art 168 of the 
Limitation Act , but the Lahore ( 9 ) and Madras (A) High Courts differ following Neefaren 
7 .Varaynna (t] See note un ler 0 9, r 0 ' Inherent power to restore suit dismissed 
for default ” 

Other remedy — The appluant is not confined to the remedy of restoration but 
ms) file another apx^eal if he is still within the period of limitation (^) 


20. [ S. 559. ] 'WTierc it appears to the Court at the 
hearing that any person tvho tras a party 
suWert tlic suit iH thc Couit froDQ whosc decrce 

^ ^ the appeal is preferred, but who lias not 
been made a party to the appeal, is 
interested in the result of thc appeal, the Court may adjourn 
the hearing to a future daj’ to be fixed by the Court and 
direct that such person be made a respondent. 


“ Interested In the result of the appeal ’ — here one of the holders of a decree 
has not been joined as a respondent lo an appeal, and the time limited for appeal has 


(«■) 

(O 

(») 

(0 

(a) 

(O 

(0 


Samayyav SvUsibom <1903) 26 Mad 9»» 
ilaana Dion v Zoinol Jlibi (lO'S) S IUd); 

481 ei I C eus ( 28) A it 60 bIm 

Ilam Sukhal V HaknrejQk Ketha I’nua^ 
(19tS> 3 1 *t I.J :i8 43 I C 935 
£o;mnJtan<f s II <uir (1033) S tab L J 99 




(3> 

(O 

0> 


(l»:ui 43 lUd 94,63 I C 817 

Sorayan t I'arUp (1K3)* 
l.t 739 75 1 C 384,{S3>AI 213 
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0.41, 18 . [S. 557. } Where on the day fi'^ed, or on any other 

rr. 18, 19 which tho hearing may be adjourn 

notiornotlcncS^^’Miisr cd, it IS found that the notice to the 
to deposit con's* * respondent has not been served in conse- 
quence of the failure of tho appellant to 
deposit, witlun tho period fiA.cd, the sum required to defrav 
the cost of serving the notice, the Court may make an order 
that tlio appeal bo dismissed 

Provided that no such order sJiall be made although the 
notice has not boon served upon the respondent, if on any 
such day the respondent appears w hen the appeal is called 
on for hearing 

Tbe Coart may make an order that the appeal he dismissed — 
language ot the rule clearly ebows that the order of di^mHwlshoultl not be made before 
the day fix«l for the heanng of the appeal (a) Jf the appellant has deposited the costa 
of eemce the appeal cannot be dismissed underthis rule for tho appellant s failure to 
prove tte identity of the person served (<) 

Re admission of appeal dismissed coder the role— Seer lObdoiv 

Appeal — An order under this role is not open to appeal The proper remedy 
IS an application under r 10 below for re admission («) 

Effect 0/ dismissal of appeal against one or several respondents fo^ 
non service of notice —A D and C obtain a decree for joint pontMton against 
D appeals from the decree ^ and 1? are served with the notice of appeal butCw®'’ 
The appeal 1 $ thereupon dismissed as against C Is 2? entitled to proceed with tho 
as against 4 and D t No for even if the appellate Co irt heard the appeal and reverse 
the decree of the lower Coart as regards A and B tho decree of the lower Court not beioS 
reversed as regards C 0 could oiecute the entire decree (the decree being a joint dec 
so as to nullify the decree of the appellate Court {v) Bee notes to 0 22 r 4 Cases 
in which milt or appeal held to abate as a whole 

19 . [ S. 558. ] WTiere an appeal is dismissed 

rule II, ^ub rule (2), or rule 17 or ’ 
dis^^isMd top d«fa?at “’’**** the appellant may apply to the Appeh'i e 
Court for the re admission of the appeal , 
and, where it is proved that he was prevented hy 
sufficient cause from appearing when the appeal was called on 
for hearing or from depositing the sum so reqmred, tnc 
Court shall re admit the appeal on such terms as to cos 
or othenvise as it thinks fit 

(») CAondraAfliav £at7f<Mflnno(l»08)3jCaJ () Ail r St«gh v Karm/i CltandnOlO) 

53S lire no 16£> P 418 62 1 t 17» 

(I) nam£«ifv Xa/frrawdtia^a)® P»t 408 (•» Batn f FaiU{lOH)10C ^ 

120 } C 301 ( 20) A P 600 1 C *03 
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•' Stl&ll re admit the appeal." — The^e vords have Wn 8ubstitut«l for the words | 
“ may rc-admit the appeal ” The word" may” m the old section was construed by the 
High Court of Madras to mean “ shall ” (w) 

" Sofficlent cause." — ^The carelessness of an adsocate’s clerk docs not 
constitute sufficient cause (*1 But where the appellant’s pleader appeared soon after 
tho appeal was dismissed, it was restored on the ground that the failure to appear was 
unintentional (y) The absence of appellant’s pleader owmg to an engagement in 
another Court has been held to be sufficient cause (r) Tho Allahabad High Court has 
restored an appeal on the ground tliat the Court did not send for an absent pleader (a) 

Appeal. — An appeal lies from an order of refusal to re admit an appeal [0 23, 
r 1, cl (t)] But no appeal lies from an onler re adntUha;; an appeal (&} 

Dismissal of appeal for failure to deposit costs of paper book or to 
pay court fees — \Miere an appeal is dismissed under the rules of a High Court for 
failure to deposit the costs of preparation of the paper book as required by the rules, 
the decree may bo act aside not b^ an ontcr under this rule, but by an order on an 
application for a review (c) SoaUoit it is dismissed for failure to pay Court fees (d) 

Inherent power to restore appeal dismissed for default.— Although a 

cau«o may not amount to a ” sufficient cause ” within the meaning of this rule, the Court 
has inherent power to pass an order of restoration if it considers that a ca«o for restoration 
bas been made out (e) According to the Bombay High Court (/), the Court has inherent 
power to admit an application for re admission that IS time barred under art 108 of the 
Limitation Act , but tho Lahore {•}) and Madras (A) High Courts differ following Xeelaien 
V .Varoyana (») See note under O 0, r 9, ‘ Inherent power to restore suit dismissed 
for default ” 

Other remedy — The applicant is not confined to Die remedy of restoration but 
may file another appeal if he is still within tho period of limitation (y) 


20. [ S. 559. ] it appears to the Court at tho 

hearing that any person tvho was a party 
snWert to the smt in the Court from whose decree 

^ ^ the appeal is preferred, but who has not 
been made a party to the appeal, is 
interested in the result of the appeal, the Court may adjourn 
the hearing to a future day to be fixed by the Court and 
direct that such person be made a respondent. 


Interested in the result of the apj»eal "—Where one of the holders of a decree 
has not been joineil as a re«pondent lo an appeal, and the time limited for appeal has 


(If) esnuiyya \ Subhamtna (IIKIS) SS Mad S9» 
^^601 


<d) 


£ 


4 r*t 701, 01 1 C 483, ( 28) A P 

unjpal l-andey V Cltm I’andey (lOJj 



(«) 

(t) 


(0 


/>raH(I897) 24 Cat SSO, 
T iSaKjal IvtJsr (1025) 


(<) 


(/) • 

(r) • - 


<0 (1920) 43 lUd 91, S3 I (X 817 
O) Smjdro Aar«v«n f 1 artap Itai (1023)2 
i«t 730.751 C 284, ( 23) A P, 213 
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O 41, 
rr. 20, 21 


elapsed he is not interested in tl e result of the appeal withm the meaning of th s 
rule The rule therefore gives no jonadiction to the appellate Court to join h m (1) 
See notes to r below 


Llinlta,tlon — 4 person who wot a jiarlj to the proceeding in the Court below 
maj be added as a respondent though the time to appeal against him has expired (0 
But th s cannot he done if the misjoinder has tendered the appeal incompetent as when 
an appeal is fded against some only of Bevetat joint decree holders (m) 

Adding oI parties under tbis role discretionary —It » a question for the 
Court m ita discretion to determine in each ca«e whether or not it -will make an order 
for the addition of a party as contemplated by this rule (n) A party w 11 not he added 
merely in order to enable a respondent to file cross objections against him (o) tecord 
ing to tho Madras High Court its powers are not limited by this rule and it can also 
act under 0 1 r 10 (p) But the Allahabad High Court has held that a Court of 
appeal cannot add a party who was not a party to the suit (g) The Appellate Court 
has no power under th s rule to add as a respondent to the appeal a person who was not 
a party to the original suit (r) 


The Court will not under this rule add representatives of a deceased party to save 
an appeal that has abated (s) Nor will it add a respondent after the appeal against 
him 13 time barred (() 


Adding of patties la second appeal— Has the High Court power m second appeal 
to add a party who was a party to the suit but not a party in the first appeal * 
accortl Qg to the Allahabad High Court (u) 'Ves according to the Madras (r) 
Calcutta (te) and Patna (z) H gh Courts A second oppeal is net bad for ini«jo nder if 
parties who had not appeared m the suit and who were not made parties for that reason 
m the first appeal are not impleaded (y) 

Porni — ^For form of not ce to a party to a suit not made a party to the appeal 
See App 0 form no 7 


21. [S 560 ] ■Where in appeal is heard ex parte and 
ludement is pronounced against the res 

He tieartng oa sppl cation , . t_ ' t - i ^llnfa 

Of respondent against whom ponoent, 116 maV applV tO the Appellate 

tz parte decree mad CouTt to Te hear the appeal , and, if he 

satisfies the Court that the notice was not duly served or 
that he was prevented by suCBcient cause from appearing 


«53 


U) 


(mj 




Bad I Aarai/an 
(19'’6) 5 Vat 
A P 23 


▼ Sait M an Ba tiray 
S9 98 I C 1003 ( '>7) 


{<>) 

IP) 

(e) 5A am i)Aonp<>taai(19SS)47 An 8S3 

881 C 493 ( 25) A A 763 


(U) CAiinr 
iBu; . 

"8 I C 

(r> TUwi V jrciaowl/iage) J93Jad 151 
(w) Du fa CAara v LatAi ifarain (19t8) *' 

(») Padaath JraAlan t DUan SitfA {t9'’0 
8 I C 600 { ®4M I 773 . r 

KrijAnadAoB v B ojtndra (1930) 31 C 
at N ei" ( 30) A C 748 
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when the appeal ^^as called on for hearing, the Court shall O 
re-hcar the appeal on such terms as to costs or otherwise 
as it thinks fit to impose upon him. 

See O 9 r 13, and notes thereto 

Substituted service — If notice of appeal h-»s been served by substituted service 
it IS open to the respondent to show that he bad no knoirledgo of the appeal {z) See 
O 5, r 20, and notes thereon 

“ Sufficient ClUSe " — UTiere counsel for respondent was unable to appear at 
the hearing as the respondent a agent liad taten away the papers, it was held that it was 
not “ sufficient cause ” for re hearing the appeal (a) But when the party s agent could 
not appear to instruct the pleader because of bis daughter s illness this was considered 
sufficient cause (6) A decree was passed ex parte against A, an I after contest against 
B and C B and C appealed and joined A as pro forma respondent Notice of the 
appeal was not served upon A After the decision of the appeal he heard of the suit and 
appbed to the Court of first instance to act aside tho ex parle decree That Court refused 
to entertain the application as tho appeal had been decided Tho Court of appeal then 
directed the Court of first instance to rehear the application (c) See note under 0 9, 
r 13, * Heating of application after disposal of appeal,’ ‘‘I P 593 

Appeal— An appeal lies from an order of refusal to rehear an appeal [0 43, 
r 1, cL (t)] 

22. [ S, 561.] (1) Any respondent, though he may 
not have appealed from any part of tlie 
ms^*^hiirtw'’d”e't« decree, may not only support tlie decree 
spi^sV •rrsfsM jijjy Qf tjjQ grounds decided against him 
m the Court below, but take any cross- 
objection to tho decree wlncb he could liave taken by way of 
appeal, provided he lias filed such objection in tho Appellate 
Court withm one month from the date of setAuce on him 
or his pleader of notice of the day fixed for hearing the 
appeal, or within such further time as the Appellate Court 
may see fit to allow 

(2) Such cross-objection shall be in the form of a 

^ ^ memorandum, and the prornsions of rule 1, 

sppiiesbi* so lat as they relate to the form and 
contents of the memorandum of appeal, 
shall apply tliereto 

(3) Unless the respondent files with the objection a 
written ackiiouledgment from the party who may be affected 
by such objection or his pleader of hav’ing received a copy 

(») CoJAmi 54- 6] 

1 C -S' ( 21) A A. 554 
(r) KajhmmmHdaH r lUmnl TnraH (19351 S4 
AU 453 140 1 C l'S,(32)A A 340 


(2) G^juimmal t AUvi Uutii m (193-) 53 
553 191 I L |Sl5 ( 31) i M 8)9 
<«) Vairai ''ivA (191') 39 AILS— 

SJ I C 536 
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O. 41, elapsed he is not ‘ ‘ interested m the result of the appeal " mthm the meaning of this 
T. 20, 21 rule The rule therefore gives no jurisdiction to the appellate Court to jom him (t) 
See notes to r 23 below 

Limitation — A person kAo tms a farty to tho proceeding in the Court below 
may be added as a respondent, though the time to appeal against him has expired (1) 
But tins carmot be done if the misjoinder has rendered tho appeal incompetent as when 
an appeal is filed against some only of several joint decree holders (m) 

Adding of parties under this rale discretionary —it is a question for the 
Court in its discretion to determine in each case uliethcr or not it wiU make an order 
for the addition of a party as contemplated by this rule (n) A party wiU not be added 
merely in order to enable a respondent to file cross objections against him(o) Accord 
ing to the Madras High Conrt ita powers are not limited by this rule and it can also 
act under 0 1, r 10 (p) But the Allahabad High Court has held that a Court of 
appeal cannot add a party who was not a party to the suit (g) The Appellate Court 
has no jiower under this rule to add as a respondent to the appeal a person ^ho was not 
a party to the original suit (r) 

The Court will not under this rule add representatives of a deceased party to save 
an appeal that has abated (s) Ivor will it add a respondent after the appeal sgamst 
him 13 time barred (<) 


Adding of parties In second appeal —Has the High Court power m second app^l 
to add a party who was a party to the suit but not a party m the first appeal 1 h 0 i 
according to the Allahabad High Court (u) Tes, according to the Madras {»)» 
Calcutta (ki), and Patna {*) High Courts A second appeal is not bad for misjoinder i 
parties who had not appeared in the suit and who were not made parties for t^a* reason 
in the first appeal, are not impleaded (y) 

Form — ^For form of notice to a party to a suit not made a party to the appeal, 
see App Q form no 7 


21 . fs. 560. ] Wiero an appeal is heard ex j>o,rte and 
judgment is pronounced against the res- 
ofmt^ndenVflgiaDg^^whora pondent, hc mav apply to the Appellate 
decree made Couit to re-heOT the appeal, and, if he 

satisfies the Court that the notice was not duly served or 
that he was prevented by sufficient cause from appearing 


(n) Amlool Chand y Saeal Cftnmfer (1911) 38 , o.., «. a. lu 

Cal 013 919 11 1 C OtS Midnajm eSanm v ia/a iJam(1894) 16 5 

Zjni»n<farj' Cq v Amulya leuri v /Mm XAilouan (1916) 37 A 

53 Cal ?52 95 I C fll9 ( 26) A C 893 26 I C 25 ,, . 

(a) ■ M Paya y ^ovamil (1896) 19 1[^ \Yd 18 ) 

' ' (w) Duva Charan y Lathi l.aratn (lU'w 

(v) 1 C 917 „ -,„.i nfi"!) 

. (*) Padarath Mahton v 77 MJ, 1 

* &•> I C 600 { 2»> A r 7j3 . c 

(j) SAiamialV iJAanpa</la»(»925)47An 853, (s) firaAnad/anv SrojenM ^ ' 
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not authorize the respondent to make out a case for a decree for the same amount Q, 41 
questioning some adjudication as to thenght found against him and as to which no 
appeal or objection has been filed The expression “ support •the decree ” means 
support the decision and does not refer to the quantum of the decree fj) 

St3b role (4) where the appeal Iswltbdrawa or has abated or Is dismissed 
for defanlt. — ^Tho old section commenced with the words, “any respondent may 
upon the hearing not only support the decree,” etc It was accordingly held that a 
respondent can bo heard in support of his cross objections only upon tkt hearing of the 
appeal If the appeal was withdrawn befort the htartng, the respondent it was held, 
had no right to bo heard m support of his cross objections (i) though the Court might 
m such a ease allow him to prefer a regular appeal from the decree (f) Rut if the hear 
ing had once cemmenet^, the appeal, it was held, could not bo withdrawn so as to prerent 
the cross objections being heard and determined (m) This distinction has now been 
done away with bj the omission of the words ” upon the hearing ” m sub r (1) and by 
the addition of sub r (4) Under the present rule the uithdraical of an appeal is no bar 
to the hearing of cross objection filed by a respondent, whether the appeal is with 
drawn before or after the hearing Similarly (be dismissal of an appeal for default is 
no bar to the hearing of cross objections. This was correctly admitted in Bhimasena 
V Venugopal (n), a Letters Patent appeal, but the reasoning, so far as it proceeds on the 
assumption that 0 41 does not apply to Letters Patent appeals, seems opposed to the 
Prisy Council decision in Sabilri t Sax* (o) Tlie dismissal of an appeal upon the 


Under the old section the High Court of Allahabad bell that the dismissal of an 
appeal as fled out of Ume was a bar to the hearing of cross objections (r) A Full Bench 
of the Madras High Court h Ids that the law is the eamo under the present rule (s) If 
* ^ heard so that 

V defendant in 
on his share, 

and such an appeal is a valid appeal to which cross objections may be heard («) Cross 
objections cannot bo heard if the appeal is dismissed for insufficiency of court fee (p) 


mortgage suit has been held not to be a bar to the hearing of cross objections* the reason 
given being that m such a case the appeal w heard, the question of non joinder being 
one that arises m the appeal itself and u not extraneous to it, as would bo a question as 
to whether it was pre«ented in proper lime or not (w) 
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, . 22 thereof, the Appellate Court shall cause a copy to be served, as 
1 ° j after the filing of the objection, on such 
party or his pleader at the expense of the respondent. 


1 wliich any respondent has 

under tbs rule filed a memorandiun of objection, the original 
appeal IS Wlthd^a^vn or is dismissed for default, the objection 
so tiled may nevertheless ho heard and determined after such 
notice to the other parties as the Court thinks fit. 


. provisions relating to pauper appeals shall, so 

lar as they can bo made applicable, apply to an objection 
under this rule 


fh In the rule— TUe word^ • upon tho hearing’’ which occurred m 

the first paragraph of aee 661 of the Code of 1882 [now aub r IJ between the wordi 
may and "Ot only anpport,” have been omitted, and sub rule (41 has be»n added 

missed for default The words ’ the paHj who may be affected by such obje-twn ' 
ine« 501* appelUnt” which occurred 


1 Objections — H m a suit brought by A against B, B sets up two deleoe** 
and the Court of Erst instance decides both in B a favour, and A appeal* ‘bet* 
IS no ^scope^ tor cross objections, for cross objections cannot be filed as eritieua'* 


out iiung any cross objections y) In the case put above the decree was entinln la dfa 
(reqiondrat .1 f»,o»r But ,f J', ^ tW 

deciee, uU.gms Itul th« detre. ought to ha.u ben for th, lull .mount ckimri W k'«' 
And zr also may appeal from the decree, allcffi -■•••• 
missed altogether If A appeals from the dccre 
a cross appeal But instead of filing a cross a 

this rule In cross objections. B may lake any objection to the decree which he couU 
have taken by way of appeal {/) If no cross objections are filed by a respondent the 
appellate Court has no power to grant any relief to him m a case where the grantirg o' 
such relief is not necessarily jncidentol to the relief granted to the appellant (9) 

It the power, in the absence of cross objections, to disturb so much of the ongmil decrea 
as 18 favourable to the appellant so as to pUce the appellant m a worse posificrn 
Appellate Court should not proceed to decide on a pomt not raised either by lh« 
appellant or respondent (i) 


SBPport the decree —The rw^xmdent snlhout filing cross objections msy ‘ s^P 
port the decree on grounds decided ^inst him by the lower Court But this 


» (2*) I (»> K«laita<Ia V Tfu-aMl/ia 

220 Cuprn v JCuAori l«‘ 


I Cal 02’, 029 

I (»> -BflJiW-ifc {1889) 53, 
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against B, but also against C, m respect of that portion of his ehim that was disallowed Q 
by the Court of first instance, namelj, Rs 2,000 (d) According to the lladras (e) |-j»^ 
and Lahore {/) High Court®, a respondent mav urge cro®s objections against a co 
respondent in any and everj case Note m this connection the substitution in sub r (3) 
of the words ‘ the partj who ma\ be affected by such objection’ for the words 
“ the appellant ” which occurred m sec o61 of the Code of 1882 

Application for leave to file cross objections In forma pauperis —An 

application for leave to file cross objections m forma pauperis may be received by the 
Court at any time {g) 

“ Or within such fnrther time ” — ^This mlo requires that cross objections should 
be filed by the respondent within one month from the date of the service of notice of 
the appeal But the time may be extended if sufficient cause is shown (A) 

Application of the rule — Cross objections may be filed not only in first appeal 
but also m second appeal (0 42) Thej mav also be filed in appeals from orders pre 
ferred under sec 104 and O 43 [See O 43, r 2J 

Second appeal— A second appeal will lie from a decree of the first Appellate 
Court disallowing the cro®s objections of a respondent (i) 

Letters Patent appeal.— The Allahabad and Calcutta High Courts have held 
that the provision for respondents filmg cross objections does not apply to Letters 
Patent appeals (j) , but it is doubtful if this is correct in view of the Fnvy Council 
decision in Sabitn r d'art (I) 

Form —As to form of memorandum of cross objections seoApp G, form no 8 

23. [s. 562.] ^Micre the Court from ttliose decree an 
appeal is preferred has disposed of the suit 
tp^Sw'co.St ^ prebminar}' point and the decree 

IS reversed m appeal, the Appellate Court 
may, if it thinks fit, by order remand the case, and may fur- 
ther direct ^Ahat i«sue or issues shall be tried in the case so 
remanded, and shall send a copv of its judgment and order to 
the Court from whose decree the appeal is preferred, with 
directions to re-adrait the suit under its original number m 
the register of ciatI suits, and proceed to determine the suit , 
and tlie c\ndcnce (if any) recorded during the original trial 
shall, subject to all just exceptions, be evndence during the 
trial after remand 


Alterations In tho rule — The words, “and the evidence (if any) recorded 
dunng the original tnal shall, subject to all just exception®, be evidence during the trial 
after reniand,' at the end of the rule are new 
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0 . 4 I,r. 22 Who mar fiie cross objections —-Cross objections under tbis rafe can 
only be filed by a party who might have appealed from the decree of the Court below, 
but lias not done so. It la not open to the party who has apjiealed and whose appeal 
has been dismissed, subsecjnently to prefer cro^s objections under this rule A su« 
B for damagea /I’s claim is decreed in part A appeals from that part of the d«r«e 
which IS ngsinstt him B also aj^ieah from that part of the decree which is agiinsthun 
^’s appeal la heard and dismiss^, Befora B s appeal is heard, ^ files cross objections 
la B a appeal setting up the same grounds upon which in his own appeal he had asbed 
for relief ^’a cross objections should not he heard (r) Again A obtains a decree m 
a partnership suit whicli is against B, one of the defendants as tx pnrit B does not 
apply under 0 0, r 15, to set aside the ex parte decree B cannot therefore file cross 
objections in ^’s appeal that bo should have been given a hearing (^) But in a case 
where iS before the ex parte decree was passed presented a petition asking to be heard 
under the erroneous impression that Ifao ex parte decree had already been passed, it was 
held tliat he was not barred from filing cross objections on the ground that he was not 
heard (j) Cross objections as to coats in the Courts below will not be entertained m 
second appeal (a) 


A respondent may orge cross objections agahist the appellant bat 
not aa a rule against a co respondent —It has been held by the inga 
Courts of Calcutta, Bombay and AlUbabad, that as a general rule the njht « » 
respondent to urge cross objections should be limited to his urging them only 85*“*** ® 
appellant and that it is only by way of exception to this general rule that one 
eat may urge cross objectiona as against other respondents, the exception 
good in those cases in which the appeal opens up ijuestions which cannot be dispoi 
of completely without matters being allowed to be opened up as between co 
ents (6) Thus id suits for dissolution of partnership and for account*, it is ^ ^ 
respondent to prefer cross objections against a co respondent on any item m 
between them The reason is that in euch suits accounts are taken not between 
plaintiff oa the one hand and the defendants on the other, but between alf the P* ® 

A B and C constitute a partnership firm A sues B and C for dissolution of I** 
ship and for accounts A decree is passed m the suit declaring the amount com g ^ 
the share of each patlner on the taking of accounts. 4 appeals from the dec e 
anil C are jomed as respondents to the appeal In such a ca^e it is open to B to I| 
cross objections against Dm respect of an item in di«pute between B and G (c| . 

when the decree appealed from proceeds on a ground common to all the 
whom it is passed, and the appeal IS preferred by some only of such parties <?• . 

the suit is — A r B and C, and * decree is passed both agamst S and C, and * * 

18— B V A and 0, A who is the plaintiff respondent may prefer cross (a 

only against B, the appeOant, but agamst O, the co respondent A sues j3 

recover Bs 5 000, alleged to be his share of the profits of certain lands A 
pas«cd for A for Rs 3,000 a^inst B and C B appeals from the decree D 
join B in the appeal and be is tberefwe made a party respondent The j- 

!■» — B T A and 0 In such a case it is open to A to prefer cross objectio ns n 
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against B, but also against C, m respect of that portion of his claim that was disallowed ( 
by tho Court of 6rst instance, namclj, Rs 2 000 (d) According to the Jlndras (e) i*] 
and Lahore (/) High Courts, a respondent may urge cross objections against a co 
respondent in any and everj ca«e ^ote in this connection the substitution m sub r (3) 
of the words “thepartj who maj be affected by such objection ’ for the words 
“ the apjwUant ” which occurred in aec 56l of tho Code of 1882 

Application for leave to file cross objections In forma pauperis— An 
appbcatioQ for leave to file cross objection* m forma paupens may bo received by the 
Court at any time (j) 

“ Or within such fnrther time" — ^Tbw rule requires that cross objections should 
be filed by the respondent within ono month from the date of the ter\ ice of notice of 
the appeal. But tho time may bo extended if sutKcient cause is shown (A) 

Application of the rule — Cross objections may be filed not only in first appeal 
but also m second appeal (O 42) They may also be filed m appeals from orders pre 
ferred under sec 104 and 0 43 [See 0 43, t 2] 

Second appeal — A second appeal will lie from a decree of the first Appellate 
Court disallowing tho cross objections of a respondent (») 

Letters Patent appeal. — The Allahabad and Calcutta High Courts have held 
that the provision for respondents filing cross objections does not apply to Letters 
Patent appeals (j ) , but it is doubtful if this is correct m new of the Pnvy Council 
decision la iSaAifri ▼ S'm{L) 

Form — As to form of memorandum of cross objections see App G, form no 8 


23. [S. 5G2.] Where the Court from whose decree an 
appeal is preferred has disposed of tho suit 
Ap®"ecoiSt upon a preliminary point and the decree 

IS retersed in appeal, the Appellate Court 
may, if it thinlvS fit, by order remand the case, and may fur- 
ther direct what i«sue or issues shall bo tried in the case so 
remanded, and shall send a copv of its judgment and order to 
the Court from whose decree the appeal is preferred, with 
directions to re admit the smt under its original number in 
the register of civil suits, and proceed to determmo the suit ; 
and the c^^deuce (if any) recorded during tho original trial 
shall, subject to all just exceptions, be c\ndence during the 
trial after remand 


Alterations In Ibe rule — ^Tb« words, 'und the evidence (if anj) recorded 
during the ongiiial trwl ehall, subject to all just exceptions, be evi lence dunng the trial 
after remand * at tho end of the ruloarenew 
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0. 41» r» 23 Scope of the rule — It » not competent to the Appellate Court under this rule to 
remand the case for further CTidence to the lower Court and to require that Court to 
pass another decree All that the Aj pelUte Court is empowered to do is to frame on issue 
and to send down that issue to the Court below for the return of a finding and it is 
the duty of the Appellate Court after receiving that finding to dispose of the appeal upon 
the evidence before it (f) The Appellate Court cannot after finding on facts remand 
the case to the lower Court to pass a decree in accordance with that finding (m) 


Preliminary point — ^This rule enables the Appellate Court to remand a case 
to the lower Court for deternunation on the menta if the lower Court has disposed of 
the suit upon a preliminary point and the decree of that Court is reversed in appeal The 
expression preliminaty point is not confined to such legal points only aa may he 
pleaded m bar of a euit but comprehends all points or issues tthelhtr of fact or of law the 
determination of which has precluded the necessity for determining other points or issues 
which have therefore been left undetermined (n) A Full Bench of the lladns Ihgh 
Court defined it as any point whether of fact or of law the decision of which avo ds the 
necessity for a full hearing of the suit (o) Thus where the lower Court dismisses the 
phiintiS a auit on. the ground that, it is batted by limtfalion or that the Court has no 
jsrtsdiciten to hear the suit or that the fuceaaary halt has not been obtained or th®t 
the plaint docs not on the face of it disclose any cauat of aetton (p> or that it is ban'e 
by the events in an earlier suit (q) and the Appellate Court reverses the decree of 
lower Court on those grounds il may remand the case to the lower Court to he proce® ‘®® 

with on the merits Where several issues are raised in a suit one of which is 
undue influence and the Court dismisses the suit on a finding that there was undue 
influence without a finding on the other issues the decision amounts to ft d . 

the suit upon a preliminary point within the meaning of this rule (r) Simiut’y “ 
sues B to recover a sum of money on the basis of an award and four issues are frao®” 
of which 13 whether the awnrdisvalid and binding and tl e Court after recordmg en ence 
on all the issues dismisses the suit on the ground that the award is invalid ® . 

tajuM undeeid d the AppclUte Court may if it hnds that the decision of the lof er Cou 
on the issue as to the vabditv of the award is wrong remand the case to the loser o 
to be disposed of on the merits It does not matter that evidence has been rcc® ® 
on flil fie issues (e) But where the first Court has decided a suit on the merits o 
whole case as where the suit is decided on all the evidence and on all the issues 
Appellate Court cannot remand the case under thw rule If) \\ hero the first Court ca ^ 
the entire suit and/oundall issues m favour of the plaintiff except one namely whe 
the suit was maintainable having regard to the provisions of 0 21 r O'’ **'*^‘^^p*^ 
the suit on the finding that the suit was not maintainable it was held by 
High Court that the suit was disposed of on a prel ramsry po nt withm the me aning ^ 
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this rule (u) This decision is m conflict with the decisions referred to above, and, it is Q. < 
Bubmitte<l, IS not good law To pass a decree m favour of tho plaintiff on the strength 
of a plan put in by the plaintiff in a suit for possession of land is not a decision of tho 
suit on a prthminary point, and no remand can be made in such a case under this rule (t) 

In a Bombay case, the Appellate Court was of opinion that certain findings of facts were 
necessaiy for tho disposal of the appeal, and that evidence should be taken on those 
points, and it made an order of remand under this rule It was licld that the Court had 
no poucr to make tho order under this rule though such an order could be made under 
rule S3 below (ic) hen tho Appellate Court after tho suit had been tried on the merits 
allowed an amendment of tho plaint and remanded the suit foe trial on a different cause 
of action pleaded m the amendment a Madras Judgo said that it was almost an abuse of 
language to say that the suit was disposed of on a preliminary pomt (x) On the other 
hand in another ca<e the lower Court made an unconditional decree for redemption but 
the suit was remanded after the trial on the merits on the ground the decree holder was 
himself subject to be redeemed by a puisne mortgagee, and this was held to be a remand 
under this rule (y) 

Xo order of remand can be made under this rule unless the lower Court has disposed 
of the tc^ofe suit upon a preliminary point This rule authonses a remand only where 
the entire suit, and not only a portion of it, has been disposed of by the Court below 
on a prelimmary point (s) Aasummg that the entire suit is decided on a prelimmary 
pomt, it IS further necessary, before an order of remand can be made under this rule, 
that the Appellate Court should also find that the decision on the preLmmary point is 
wrong It IS not a good ground, therefore, for making an order under this rule, that 
the preliminary issue, < g , an issue of limitation has been decided by the Court of first 
instance on a wrong view of the burden of proof, unless the Appellate Court finds that 
the issue itself has been terongly decided <a) Again if the lower Court decides the suit on 
several prelifflinaiy points, the Appellate Court should not remand tho suit without 
deciding all those prelimmary points (f>) 

Inberent power of remand Remand in case of error, omission or 
Irregularity — No order of remand can bo made under the present rule except 
when tho suit has been disposed of on a preliminary point There are, however, cases 
in which suits have not been disposed of on a prefiminary point, and yet the Courts have 
claimed the power to remand tho case professing to do eo in the exercise of their inherent 
power [see s 151}. The<e are cases m which the lower Court has committed any error, 
omission or irregularity, by reason of which there has not been a proper trial or an 
effectual or complete adjudication of the suit, and the party complaining of such error, 
omission or irregularity has been roatenally prejudiced thereby Thus if a suit is defective 
for misjoinder of pLiintiffs and causes of action, the proper course is to return the plamt to 
the plaintiff for amendment and not to dismiss the suit (see notes to 0 2, r 3, on p 494 
above) If the lower Court dismisses the suit instead of returning the plamt for amend, 
ment the Appellate Court tnaj set aside the decree, and remand tho suit with a direction to 
the lower Court to return tho plaint to tho plamtiS for amendment and to proceed with 
the suit after the pUint is amended (c) ^iimlarlv where a suit is brought m the name of 
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THE FIRST SCHEDULE. 


). 41, r. 23 a wrong person as plaintiff, the Appellate Court may direct the plaint to be amended and 
remand the case for re trial (d) here time was granted to the plaintiff to produce his 
evidence — hut neither ho nor his pleader appeared on the day to which the heanng was 
adjourned, and the lower Court instead ot proceetling to dispose of the suit under 0 17, 
r. 3, dismissed the suit for default under O 17, r 2, it was held that the Appellate Court 
had power to remand the case to bo disposed of in the manner prescribed by 0 17, r 3 («) 
A case may also ho remanded where the decision of the low er Court is given without 
taking the defendant’s evidence (/) In a Bomba}'' case (j) the lower Court had erro 
neou«ly presumed the death of the mortgagoraad decreed redemption by a person claimin; 
to be hi3 heir and the High Court reversed the decree and remanded the case for re trial 
after joining the mortgagor aa a party 

Sections 5G2 and 5CG of the Code of 1882 [now rr 23 and 25 of this Order] were the 
only sections that provided for a remand The cases cited in the preceding paragraph 
did not fall under either of those sections iloreover, the Code of 1852 contamed a 
section, (s 5C4) which prohibited the Appellate Court from remanding a case except 
as provided b} s 562 This section was found in its working to be enjharrassiag, and 
to get over the difficulty presented by cases of the kind cited m the precedmg paragraph, 
the Courts resorted to their inherent junsdiction That section has been omitted m 
this Code on the ground that it was unduly restrictive The absolute prohibition of 
a 564 having been removed, tbe Court, it is said, is free under s 151 to make »n mdet 
of remand though the case may not fall cither under this rule or rule 25 (h) H 
accordmgly been held tbit as under the old Code, so under the new Code, an 
remand tan be made though the suit was not disposed of on a pomt which can be called 
a preUtninary point withm the meaning of this rule, provided such on order n necessary 
for the ends of justice (•) In .Ya6m Cltand ^ » > - c»A«v«n nn 

iluUick, JJ , espre^sod the opinion that if * 
power to remand, that power was taken aw , ' 

and that under s 107 an Appellate Court can only remand a case “subject to siieh lunita 
tions as may bo prescribed, ’ that i*, prescribed by rules 23 and 23 of 0 41 The Tiew 
so expressed ignores entirely the specitlc provisions of s 151 of the Code lit 
Mohan v liamtaran [k), Jenkins, C J , after observing that the combined effect of a 
and O 41, r 23, was to limit the power of remand to the position described m ^ > 

r 23, said “ And this is the general rule eacept under special conditions which fui« so 
application in the circumstances of this case The Mew taken by Stephen and jlullic , 
JJ, was dissented from hy » Full Bench of the Calcutta High Court m Gka'im^ ^ 
The AUahabad Bank, Ltd (I), where it was held that the powers of the Appeb^i*^ 
as regards remand are notrestneted to the case 8)[>ecified m O 41, r 23, but 
Court, by reason of its inherent jurisdiction recognized and preserved m the 
[a 151], may order a remand m rases other than the case specified in 0 41, r 23, if i^ ® 
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REMAND. 
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case (n) So also the High Courts of Bombay <o) and Lahore (p) The Aladras High 0 . 
Court also fotlows Ohuznavt s case and lays stress upon a point al'io decided m that 
case that the inherent powers should not be resorted to where there is a specific provision 
for remand under rules 2o or 27 (f) The Allahabad High Court treats fho question 
as unsettled, but puts a very wide construction on rule 23 (r) See notes to r 33 below, 

“ Remand ” 


Remand in appeal from ex parte decree. — See notes to s 90, “ Appeal from 
ex parte decree ” 

Remand In appeal from an order refnslng to set aside an ex parte 
(decree — In an appeal from an order relusmg to set aside an ex parlt decree tho only 
case which can be remanded is the sppbcation under O 9, r, 13, and not the original 
suit A obtains a decree tx pnrte against B B applies under 0 9, r 13. for an order 
to set aside the decree on the ground that bo was prevented by sufficient cause from 
appearing at the hearing, but the application is refused B appeals from tho order 
rejecting the application [0 43, r 1, cl (d)] If the order is reversed by the appellate 
Court, the proper course for that Court is to remand the opplieation to tho lower Court 
to dispose of that application with due regard to the conditions of 0 9, r 13, but not 
to remand the original suit for re trial (s) 


Appeal.— An appeal lies under 0 43, r. I, cl (u), from an order remanding a case, 
where an appeal would lie from the decree of the appellate Court (<) This means 
that the order of remand is appealable only m cases m which an appeal would lio from 
the decree, which would have been passed by the appellate Court had that Court decided 
the case without a remand (u] No appeal lies from a remand order in an appeal from an 
execution proceeding if the suit is of such a nature that by reason of s 102 no second 
appeal lies (c) If no appeal is preferred from tho order of remand, the party aggrieved 
by tho order cannot afterwards dispute its correctness m an appeal from the final decree, 
sees 103, subs (2), and notes thereto But (bough an appeal lies from an order of remand 
It must be preferred according to tho Calcutta High Court bejote the final disposal of the 
remanded suit, otherwise it cannot bo entertained The reason given is that the right 
of appeal given by s 104 and O 43 from orders specified therein ceases with the disposal 
of tho suit ftc] This decision has been adversely criticised in a subsequent Full ^nch 
decision of tho same High Court (x) and the Allahabad High Court has held that the 
appeal maj be preferred e>en after Iho decision of tho remanded suit, provided it 
13 within the period of limitation Tho Allahabad Court proceeds on tho ground tint 
there is no provision in tlio Code imposinganysuchrcstnction on the right of appeal (y) 
Tho period of limitation for an appeal from an order of remand h 90 dajs from tho date 
of tho order [Limitation Act, art J5C] 
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THE ITEST SCHEDULE. 


O. 41, r. 23 Tliough an appeal lies under rule 1 of Order 43 from an order of rcmandi no appeal 
will lie from the order ^ehen the order is itself made in an appeal preferred under any 
clause of that rule Thus if an appeal is preferred under 0 43, r 1 , cL (a), from an order 
under 0 7, r 10, or under O 43, r 1, cL (j), from an order under 0 21, r 92 or under 
0 43, t l.cL (ql, from an order under 0 38, r 6, or underany other clause of Order 43 
r 1 , and the appellate Court allows the appeal and makes an order of remand, no 
appeal will lie from the order of remand under O 43, r 1, cL (u) The reason la that 
cL (u) of r 1 of O 43 is subject to a 104, sub s (2), which provides that no appeal 
shall lie from any order passed in appeal (it maj be an order of remand] under that 
section (t) 

Appeal from remand ander the Inherent power —When the order of remand 
is made under the inherent jutisdiclion recognized in Ohuznai\ v Tin AUahabad BanL{a) 
IS it appealable 1 There are aeveral decisions against such an appeal (&) Slukerp, J ■ 
sajs an appeal lies because the order of remand is itself a decree (e) , but if that 
were so, the provisions of O 43, r 1 , cL (n) would be superfluous The correct answer 
seems to be that rule 23 should be construed as widely as possible and that the right of 
appeal should not be curtailed except on very clear proof of citcumstances justifying 
such curtailment Therefore, even »f the order of remand cannot be justified under 
the rule yet if it is m substance an order under that rule, an appeal will he (d) Thu 
is, of course subject to the same condition that an appeal would he from the decree 
of the appellate Court The Madras High Court has held that an order of remand in tb* 
inherent junsdktion is rtot subject to revision (<) The Calcutta High Court says that 
li the order cannot be justified either under rule 23 or the inherent jurisdiction, the proper 
remedy la to challenge its validity by revision (/) 


Powers or High Court in appeal from order of remand —In an app«l 
from an order of remand preferred under 0 43, r l,cl.(u), the High Court is no 
confined to the question whether the order satisfies the irquiremeuts of the present ru e, 
bat may also determine the correctness of the lower appellate Court a decision on * 
“ preliminary point on which the Court of first instance disposed of the case Th 
if the Court of first instance dismisses a suit as barred by limitation and the 
Court reverses the decree and remands the case under this rule, and an appeal is preferren 
to the High Cknirt from the order of remand the High Court has the power to determine 
whether the point of limitation was correctly decided by the lower appellate Court (g) 
Letters Patent appeal — ^An order of remand made by a single Judge of tbe 
High Court iQ second appeal is a '‘judgment’* withm the meaning of ck Id” 
the Letters Patent, and is appealable as such (A) 
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Cblef Coort of Ondb — Under the Oudh Courts Act, 1925, no appeal lies from ^ 
an order of remand passed by a single Judge of the Chief Court of Oudh in the eserciso 
of his appellate jurisdiction (i) 

Privy COQQCU appeal — See notes to a 109 

Improper order of remand — Under the Code of 1882 an order under s 6C2 was 
appealable and a party might impeach the order of remand on appeal from the final 
decree ^Vhen no appeal was preferred from the order of remand, but the order was 
impeached on appeal from the final decree, and the Court found that the order was 
improperly made, the question arose as to whether the order should be treated as illegal, 
or merely irregular The High Court of Allahabad held that if a remand was ordered in 
a case in which it ought not to liave been ordered, both the order of remand, and all the 
proceedings subsequent thereto are void and illegal (j) On the Other hand, the Calcutta 
High Court held that the remand order and (be subsequent proceedmgs are not illegal 
but merely irregular, and the subsequent proceedings should not be set aside unless 
the remand bad substantially affected the decision of the remanded suit on the merits 
and the party complaining of the irregularity was materially prejudiced thereby {k) 

[see B 09] The Madras High Court held that though an order of remand made m 
contrarention of the provisions of 8 662 is illegal, yet the error may be cured bj tbe 
consent of parties or by waiver (f| The whole diflScuHy has been got ov er in the present 
Code bj enacting that a party who does not appeal from an order of remand in the first 
uutanco cannot afterwanls dispute tbe correctness of the order on appeal from tbe final 
decree (m) see a 105, eub a (2) 

Remasd of case by consent for trial on issues not raised In appeal — 

The efiect of an appeal is to re open tbe decree of tbe loner Court and it la competent 
to the appellate Court on the agreement of parlies to remand the case to the lower Court 
for trial on issues not raised in the memorandum of appeal (n) 

Trial Coart— Jurisdiction to try the case remanded depends entirely upon the 
order of tbe appellate Coart (o) 


24. [S. 505.] ^\^le^c the o\idcnce upon tho recoid is 
sufiicicnfc to enable the Appellate Court 
re^SVd 'wfflc'cBt to pronounee judgment, the Appellate 
wSoe «S:“flnaiir Court ma}’, aftcF le settling the issues, if 
necessary, finally determine the suit, 
notwithstanding that the judgment of tho Court from whose 
decree the appeal is preferred has proceeded wholly upon some 
ground other than that on which the Appellate Court proceeds 


Scope of the role — The Fcope of th» ml* IS limited to ca«es in ahich the 
evidrnfe upon the record is lufi’cirnt to enal le the appellate Court to determine the 
suit (p) 
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THE rmST SCHEDULE. 


O. 41, This rule docs not enable an appellate Court to declare a right in fatour of one of 

rr. 24, 25 the parties, where no issue baa been framed on the point, and the right has not been set 
up m the lower Court (}) 

Second appeal — Seo s 103 and notea thereto 


25. [S. 566.] "Where the Court from whose deciee the 
Ap„,>.,. co.« preferred has omitted to frame or 

may irame Issues and tTV anV iSSUC, OP tO detCTinmO anV QUeS- 

^akdfrom** decree ap- tioii 01 lact, wnioli appcais to tuG Appel- 
late Court essential to the right decision 
of the suit upon the meiits, the Appellate Court may, if 
necesary. frame issues, and refer the same for trial to the 
Court from whose decree the appeal is preferred, and m such 
case shall direct such Court to take the additional evidence 
requued , 


and such Court shall proceed to try such issues, and shall 
return the evidence to tlie Appellate Court together with its 
findings thereon and the reasons therefor. 


The words “ and the reasons therefor ” m paragraph 2 are new 
Scope of the role — This rule refers to cases in which the evidence upon the record 
IS not au^teni to enable the appellate Court to determine the suit 

•'May. if necessary, frame Issues"— In framing issues under tbs rule the 
Appellate Court should have regard to the provisions of 0 14, r S, which indicate the 
materials from which Issues are to be frunied The issues may be on points not taken 
In the grounds of appeal (r) See notes to 0 14, rr lto5 


Power of Court to wblcb Issues are referred for trial under this 
rule —The Court to which issues are referred for trial under this rule has no po’ver 
to try and decide the case, but to try issues only It should then return the evideoce 
to the Appellate Court together with its findings thereon and the reasons therefor (*1 
Nor has it the power to make an order of reference under schedule II, para 3 of the 

CodefO 

Court Ijy which Issues should be tried — WTiere issues are referred lor tnal 
under this rule, they are triable only by the Court which was originally seiied of the 
case, and by no other Court (w) 

New Issue raised before High Court. — “ Even if it bo competent to the High 
Court [in second appeal] to remit a ease for re hearing on an issue not raised in the 
pleadings or even suggested m the Courta below, this ought only to bedoneiuesceptiono 
cases for good cause shown and on payment of all costs thrown away ’ (v) 

Appeal — No appeal lies under the Code from an order referring issues for trial 
under this rule (w) But the Court may treat the memorandum of appeal ns 


(«1 OtfinalTruAUev AniAnotlSSS) iSCal 830 
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application lor revision and giro the applicant the relief lio is entitled to (r) Xor Q 
does an appeal lie under the letters I'atent (y) \Vhen a High Court remands an appeal 
under this rule it does not lose seizin of the case The order of remand is thereforo not 
a final order under s 109 (a) and no appeal lies to the Privj Council ( 2 ), 

26, [S. 5G7.] ( 1 ) Such evidence and findings shall 
form part of the record in tlio suit ; and 

Findings and evldenco . -.t* i' j. ^ 

to be put on record objecs cithcr party uiay, witliin a time to bo 
tiona to finding fixcd by tho Appcllato Court, present a 

memorandum of objections to any finding. 

(2) After tho expiration of tho period so fixed for pre- 
senting such memorandum the Appellate 
Dctcrminition of ipi^ai Court shal] pFOCoed to dotcrmino tho 

appeal. 

Where no memorandum of objection is filed. — This rule provides that 
either part; ma} file a memoranduin of obieclion to tho findings by the loner Court on 
tbo issues referred to it by the appellate Court It is not to ho supposed, hoa-orer, (hat 
if no objections are filed by either party, the appellate Court is absolved from hearing 
the appeal (a) But the Lahore High Court hos held that tho Court may m its discretion 
deebne to hear objections if none have been filed (6). Sub r (2) clearly indicates that oven 
if no objections are fifed, the appellate Court “ shall proceed to determine tho appeal ' 

That IS to aay, even if no objections are filed to the findings, tlie Appellato Court is bound 
to examino the correctness of the findings and to slate in its judgment the reasons (r 31) 
for uhich It either accepts or rejects the findings (e) It should not accept tho findings 
blindly without examining the evidence on which they arc based (d) See notes to 
r. 31, “ Shall state tho reasons (or the decision ’ 

^^*hero the appellate Court has heard arguments on some of the issues and has ct* 
pressed its views thereon and remitted other issues under r 2S, it is not bound, on the 
return of findings, to heat tho case de noio, but may confine counsel to argument upon tho 
findings («) 

Court fee. — Xo Court fee is pajabic on a memorandum of objections (/) 

The appellate Court shall proceed to determine the appeal— M hen 
an Appellate Court has made an order referring issues for trial under r 2S, the return to 
such order must bo made to the same Court, and euch Court is not competent to transfer 
the appeal (or disposal to another Court (g) 

Unnecessary reference — In the case of a*unnecessary reference under r 25, 
can tho Court disregard the findings returned t Itcan, if the refereneeordcr is of a single 
Judge and the appeal is heard ultima tel} by a Bench of two Judges (A) But not otherwiv: 
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THE FIKST SCIfEDULE. 


0.41, for It 13 an interlocutory order made ■avth jurisdiction end operatire in law until set 
rr. 26, 27 aside in review (i) If the findings conflict with other findings of fact m the judgment, 
this will not embarrass a Court of first appeal where the entire evidence is examined 
A Court of second appeal may, however, he embarrassed and it is therefore preferable 
not to resort to the rule in second appeal (j) but to remsnd under the inherent 
junsdiction {i) 

Second appeal — ^The provisKMis of this and the preceding rule apply so far as may 
be by virtue of 0 42 to second appeals Hence the High Court may in second appeal 
refer issues ol/acf for trial to the lower Appellate Giurt, but when the finding and evidence 
upon such issues are returned to the High Court, the finding is conclusive and it cannot 
be challenged upon the ttidence before the High Court as m first appeal The reason u 
that second appeal va not allowed on, questions of /act The only grounds on which a 
second appeal is allowed arc those mentioned in sec 100, and these relate to errors of law 
or usage having the force of law or a substantiftl error or defect m procedure which may 
possibly have produced error or defect in the decision of the case on the merits The 
objections to the findings must, therefore, be restricted to the limits within nhi'’h the 
original plcaa \n second appeal ate confined (fl 

Sending bacK case for revised finding —An Appellate Court has no poaer to 
send back a case to the lower Court to submit a reused finding on the fact on evidence 
already recorded Such a course is not warranted by any one of the rules 23 to 26 of this 
Order (m) But it it does so it is a mere irregularity within the meanmg of sec 09 sad » 
the AppelUteCourl,onthetevisedfindingretumedtoit,iteelf considers the evidence on 
which.it 13 based the decree will not be set aside la appeal 

27 , [S. 598,j ( 1 ) The parties to an appeal shall not 
be entitled to produce additional evidence, 
wliethcr oral or documentary, m 
Appellate Court But if — 

(a) the Court from whose decree the appeal is pre 
ferred has refused to admit evidence ryhich ought to 
have been admitted, or 

(b) the Appellate Court requires any document to 
produced or any witness to be examined to enable 
it to pronounce judgment, or for any other substan 
tial cause, 

the Appellate Court may allow such e\'idence or document 
to be produced, or witness to be examined 

(2) "Wherever additional evidence is allowed to be pro- 
duced by an Appellate Court, the Court shall record tiie 
reason for its admission 

TT I r*h "s? 
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vnicn Additional evidence maybe admitted -in lor i(.i« mio ih<* *i.imi«i 

1 ihtv of ml lilim»1 rii Irnoo la In (IrjirnI not iij" n tl o trlorsnoT or 

to iho Ix-forr th-* Coiirt of tlio Milmrr » mchl to Iw iiilmttto<l or tijKin Iho f»rl 

wliotl rr or not tl o «j>p1i('»n1a had «n opj*>>rtun»lr of mf litrmz rvi lon^'o «t fomo ^rlirr 
ft*cr, I ul »l olhor or not llio Court rr^uiroa tli*! rri lonrc i enn'lf it In 

jrmt/ninre jtnijmtnl or fir nay olW •n^afaufiol (t>) \ I htional rri Irnrc iimlrr 

lilts rulo »li >ul 1 not br InVrn until thr •pprlUlf Cotirl Aot rj- iniin'f ih' ert I nrr on Ihr 
ffforrf an 1 li»»o/trr PtichcTAmirwl ion tomato tlHToncloiion lint Ihr rt» I'-n'-r »* it stAii Is 
!■ inViPirntlt clpfoctirr , ■*, for ln»ttnrf, tthrn tho I ssrpr Coiirt Ins omittrsl to take tho 
m Icttee of anattr-sttne tntne«s to a mnrtc»co •Iw'l (p) Lnlil this is ilonp the ap^ielUte 
Court ha* no po«Tr to admit ad lilional eti len<^, not cren if the evi lenrc oflcrrsl W tho 
evidenee of new matter diseoverrsi alter the Court of first Instance had j>ron<'«nce<l its 
judgment As olwrreil 1 1 their I»rsl*hi|>s of the I’rm Council m Kruoirjt Is-rur \ 
G 1' J Py (j),**thp legitimate oceasi *n for tl eapplication of the present rule] IS when, on 
examininc the evi lencr at it rtrad# pome inherent Iteuna or defect becomes apjiarcnf, 
not where a diseoterj is made, out«ide the Court, of fresh eridenee and tho npj heat ion is 
made to import it ’ In the puliwjuent ease of Pattohm s Lai JfoAon (r) the Pns'j 
Council empharizesl the mnstruction put upon the rule in ArJrou^ra rnao and aaid that 
the rule IS not intendesl to allow a liti^rsnt who lias been unsuceessful m the lower Court 
to patch up the weak pointa m hu ease and to fill up omissions in the Court of \ppc&L 
It IS onir when the appellate Court ‘ resjuim it * (i t, finds It needful) that additional 
evidence e^n be admitted. Their l»rdslups i)L«tinpiished the case of Indrajit v .fmop 
Stngh (i) as one in which the IVirj Council had exffci*«l a ]»owcr not j;o\emed or re* 
•tncted bj tho Code to admit documents which liad been rejectcil bj tho Ilifeh Court 
Their LonUhips al<o Mid that mcilentat remstka made by Sir Ameer All m that case 
should not be re-^rded at affecting the meaning of the rule In a case where addi 
tional evilence had been improperU admitted b> the High Court the Privy Council 
left It out of consideration in their )udgment (f) On the other hand when additional 
evidence has been taken with the cen««nt of both parlies it is not open to either party 
to complain of it («] 


Even before KutwjCt i-asc the Pnvy Council and tho Courts in India had said that 
the power given by this rule should be exercised very sparingly and that great caution 
should be esercised in admitting new evidence (p) Additional evidence should not bo 
admitted to enable a plaintiS to make out a fresh case in appeal If cases w cro remanded 
for the purpose of allowing parties to make out a fresh case or to improve their case by 
calling further evidence, there would bo no end to litigation (w) The Appellate Court 
should not admit a document which a part) omitted to tender m the lower Court (*) , 
nor allow additional evidence to prove the genuineness of a document held by the lower 
Court to be a forgery (y) An appellant who has ample opportunity of giving evidenee 
in the lower Court and elects not to do so, but rests his case on the evidenee as it stood 
ought not to be allowed to give evidence which he could have given below (*) For if 
the part j could have applied to the lower Court for an adjournment to call further evidence. 
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' (23) A PC 123 ' 

(C) Slahtmed Khttleil T Lti Tannenet L^nattet 


(e) Srervianthundfr v Oopalchunder (1866) 11 
M I A 28 7W R JO lian Fenhad y 
Ra;vmf«r (1866) 6 W H 26 


(*) ^oAroAT iJAajt«i«(187l)16W E 811 

(f) tsdiarCAaiidr CAaivfcr (1838)15 CaL 765 
(r) Ramdaiy 0#cia(Z.i?uuld(or(1887)9All 366 
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O. 41, It IS an interlocutory order made with jun^ction and operatire in until wt 

rr. 26, 27 in review (t) It the findings conflict with other findings of fact in the judgment 
this will not embarrass a Court of first appeal where tho entire evidence is examined 
A Court of Second appeal may, howeier, ho embarrassed, and it is therefore preferable 
not to resort to the rule in second appeal but to remsnd under the inherent 
jurisdiction ( 1 ) 

Second appeal — Tfceprov/siooaofthisand the preceding ruleapplj go/arasoij 
be, by virtue of 0 42, to second appeals Hence the High Court may m second appeal 
refer issues of Jael for trial to the lower Appellate Court, but when the finding and evidence 
upon such issues are returned to tho High Court, the finding is conclusii e, and it cannot 
be challenged upon the ettifence before the High Court ns m first appeal The reason u 
that second appeal is not allowed on questions of fact The only grounds on which a 
second appeal IS allowed ate those mentioned m sec 100, and these relate to errors of law 
or usage having the force of law or a substantial error or defect in procedure which mar 
possibly have produced error or defect m tlie decision of the case on the merits The 
objectinna to the findings must, therefore, be restricted to the limits within whi h the 
original plena in second appeal are confined (f) 

Sending back case for revised finding— An Appellate Court has no power to 
send back a case to the lower Court to submit a ret iseJ finding on the fact on evidcDce 
already recorded Such a course is not warranted by any one of the rules 23 to 2® of 
Order(w) Hut if itdoes so, it is a mere irregulantr witbintbe meamngof sec P3 andif 
the Appellate Court, on the revised finding returned to it, itself considers the evidence cn 
which It 13 based, the decree wiU not be set aside m appeal (n) 

27 . [S. 598.] (1) The parties to an appeal shall not 
be entitled to produce additional e\ndence, 
ertffi'aApt«iirtecou“rt whether oral or documentaiy, m the 
Appellate Court. But if— • 

(a) the Court from whose decree tho appeal is P^®* 
ferred has refused to admit etudeucc which ought to 
have been admitted, or 

(b) the Appellate Court requires any document to ho 
produced or any witness to be examined to enaWe 
it to pronounce judgment, or for any other substan- 
tial cause, 

the Appellate Court may allow such evidence or document 
to be produced, or witness’ to bo examined 


(2) 'Wherever additional evidence is allowed to be pro- 
duced by an Appellate Court, the Court shall record the 
reason for its admission 


(0 “ ■ ' ; • 
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ADDITIONAL EVIDKNCK IN A1TELL\TE COURT. 


lo: 


vnicn additional evidence may be admitted — l ndrr thi* mV ‘ the • 0. 4 

l ihtv ol Ailditi m*! f‘v» i« rmiV to flr|ipn I, not M|>«.n t)ir r»'Vviin''r or iiiAtrrnlil> 
to i*«Mr iTforr th' C.nirt o{ iho pMVnrv r-qisht to ■dmitto.l or ui»on tho f»ct 
»h<"tl)pr or not th<» nj plirunt* h*<l nn •>j>portiinit% of ad funns pruVnor «t romo ntlirr 
»t*pp, lull «]K>n wlipthrr or not thr Al'polUto C<Hirt roqiiippa tho m Vnep l.i mo'V ii lo 
j^rvnovTiff jtt ijmmt or / ir rt"y oftrr aranlwif M«*r (q} .XiMitlorwtt cvi Vnro tin Vf 
thx mV rhiHil I not bo latrn until tKo apitrllttp Court Ki% txitmiit' f Ih' erii nrr an 
rrrortf and h»« ojur meh pxAmitwti n romotntlioponclu«ion that thr m Vnrp •« it »t.in'V 
ir inhrrrntlv tlrfrctirp , •*, for in»t*nrp, nbrn tho I iwcr Court ha< omittnl to takr tli<* 
endrncp of an alto^tinff witnr«i to a moil);»er (|») Intil thii it ilonr, tho ajtprlUto 
Court has no jower to admit ad litinnal rvi Vnrp, not pTpn if the evidence oflerrtl bo the 
evjJence of new matter tliwovrrwl after the Court of first jn«lAnrc had pronouncrtl its 
jndrment A« pWrre"! 1 % their I>\r«)*hi]vi of the I*nrt Council m Arj«oir;» I$tur v 
G I' I liy (g),'*the lecitimate peeasMn lorlheapidicalKm of the prwent mV] is when, on 
eiammms the evilenco or il rfiaV, luiine lulierent Itcutvi or defect becomes apjinrent, 
not where a di«coi er\ is made, out*ide the Court of fresh evidence and the application is 
made to import it In the sul>«eriuent ea«e of Paftntitn \ Lnl Jlohan (r) the l*nv} 
Council emphs>tir<l the eonstmction put u|>nn the rale in Kt*^oiryi‘a ea«o and said that 
the mV IS not inten lnl to allow a iiti^nt who lias been un<ueees.sful in the lower Court 
to patch up the weah points in hu ease and to fill up omissions m the Court of AppeaL 
It IS only when the appellate Court ‘ resfutree it * (i r, finds it nresilul) that additional 
evidence ean be admitted Their Lonlships distinguished the case of Jndrajil v ^mar 
Smsh (i) as one tn which the I’ri\-y Council liad eienM«e«l a jwwer not governed or fo- 
itneted by the Code to admit documenta which liad been rejected bj the High Court 
Thetr Loniships also aai 1 that met lental tematka made bt Mr Ameer All in that ca*c 
should not Ik reganW as alTeetlng the meaning of the mV In a case where addi 
tional evilence had been impro|>erU admillesl b) the Ifigh Court tho I'nvy Council 
left It out of eonsilemtion in their judgment (() On the other hand when additional 
evidence has been taken with the consent of both parties it is not open to either party 
to complain of it (ti) 


Even before Kuioujtt lase the I’rivy Council and the Courts in India had said that 
the power given by this mle should be eiercised very sparingly and that great caution 
should be exercised in admitting new cMdenee (e) Additional evidence should not be 
admitted to enable a pUintifi to make out a fresh case m appeal If cases were remanded 
for the purpose of allowing parties to make out a fresh case or to improve their case by 
calling further evidence, there would be no end to litigation (w) The Appellate Court 
should not admit a document which a parly omitted to tender in the lower Court (x) , 
nor allow additional evidence to prove the genuineness of a document held by the lower 
Court to be a forgery (y) An appellant who has ample opportunity of giving evidence 
m the lower Court and elects not to do so, but rests his ease on the evidence as it stood 
ought not to be aUowed to give evidence which be could have given below (s) For if 
the partv could have applied to the lower Court foran adjournment to call further evidence, 


(o) In tie ffoodt of PremtAaiii (1894) 2t Csl 


(P) 

(«) 


Bant of Btnjal V £uea< (1924) S4 Cal 18S. 
8l I C 471, ( 24) A C S78 


(1907) 31 Bom 381 34 1 A 115 122 , fnaS 


(r) (1931) 58 1 A 254 lOlat flS4 182 1 C 
721 ( 31) A PC 143 


(i) (1923)501 A 183 2 Pat 879 74 I C 747. 
( 23) A PC 128 

(I) ilaJiomrd SAalftl v Lft Tonnfrirs Lvonauti 


(1928) 53 I A 84. 49 SlaO 433 ( 28) 
A IC 34 ' 

Jagarnal/i v ffanuman (1909) 38 1 A 221, 


/bi)H«ufer (1868) 6 W R '262 


(r) ZaSraAv BAfl?tcan(1871) 16 W R 2n 
(jr) AailtarCAandv CAunder(l88B) IS Cnl 785 

(f) Jlamdaty OJScialLi9ui&ifoT(1887)9AU 368 
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0. 4l| r. 27 takes the chance of a judgment m his favour on the evidence at 

Ins disposal he will not he allowed to call it m the appellate Court (o) 

Where the lower court has refused to admit evidence— 4n appellate 
Court should not reverse the decree of the first Court without allowing the decree holder 
to give evidence which he offered m the first Court, and which that Court declined to 
take (6) But it has beeri suggested that this practice should ho reviewed, for it la the 
duty of counsel to prove his case and if coimse! acts in deference to an observation of the 
Court he runs the risk of the Court of Appeal taking a different view of the evidence («) 
The improper rejection of evidence does not justify the reversal of the decree and the 
appellate Court should in th-at case act under this rule {d) But if the lower Court has 
rejected eMdence which was tendered after the case was closed, the appellate Court 
should not admit it (e) 

Where the appellate Court requires any document to be produced—^ 

appellate Court has no power under this rule to require a document to be produced unless 
it IS required to enable it to pronotmee judgment ^Vhere judgment could be pronounced 
in the absence of the document, the appellate Court should not allow the document 
to be produced (/) The word requires ’ m*ans nothing more than “ needs ” or ‘ finds 
needful ’ (g) It may be required to enable the Court to pronounce judgment or for 
other substantial cause, but in either case H must bo the Court that requires it (A) 

Where the appellate Cotiit requires a witness to be examined— The 
appellate Court should not under cL (b) of this rule take additional evidence which 
impeaches the testimony of a witness called m the Court below, unless that witne«s 
IS also cvlled and given an opportumty to contradict or etpUm the additional evidence 
BO given otherwise no witness, whatever bis eUnding, would be safe from adverse judcisl 
comment fi) M*bere a witness was examined and cross examined in the Court of 
instance, and there was no gap in the evidence nor any new matter about which it was 
necessary to examine him, and the appellate Judge merely cross examined him on bis 
previous evidence ‘ in order to enable him to pronounce judgment ’ it was held that the 
examination of the witness by the Court was not warranted by the provisions of Ibis 
rule(j) 

“ Or for any other substantial cause ’—These words refer to the requuvWent 
of the Court This is made clear to the judgment of the Privy Council m Parsoti"** 
case for it is the Court that must require the additional evidence for some substsntia 
eiuso In Hadkaltshvn v Kkunhed Hussata (t) the Privy Council refused to allow 
the record of a previous suit to be admitted when its omission was due to the negliS®“'® 
of the party and their Lordships were able to pronounce judgment without it. If tb® 
evidence could have been tendered in the lower Court it is not a substantial cause for 
producing it m appeal that its oiDi‘'sioii was due to ignorance of law (J), or to the neSlcc 
ot the party or his pleader fm). But if the evidence is evidence which it was impossible 
for the part) to produce in the lower Court there may be substantial cau«o for it* 

(0) ■ . ~ I f*) ‘ 

(6) ■ ■ ' 

(O l<J/arpa V j*"*'/*' as^BoTO 1. P 

('0 

(e) lai4A>o> //cmrnj (10 S) 4 Ish !>. J 3 1 
( 21)A I 2 0 

{/) ; ul J-rt V 7ul,i (1010) t Pst L J 43j 37 
I I 1008 

Ij) jMorJi/ri r\ a I P Zli' (1007)31 BoW 
381 31 1 A IIS 




ADDITIONAL KVIDKNCK IN* AITKLLVTK COUUT. 1100 


So wtifn thi* rnrord of ri;;hlii emlimltinjr a t^ttlcrncnl l><!twr»'n thn i'nrtir« Q 
was aflpr tlip «lt<i«ion of th«« Inner Court it ms hrl I that Ihrrt* was aub'tnntitl 

rau** for Its proiluction in tlm Court of Appeal (n) It ha« l>wn sai I that the ruIxUntnl 
cauv* necl not ^rn»rir with tliorAU«ea»tAlr<l m the earlier jwrt of the role (o', 

and that the eipre'‘ion " Buh«lantwl eau«e ’• confers » wide di«errtion on the Appellate 
Court to admit ad hli >nal cti lenee when the ends of jmtice require it (p) 

In /adrojif a ra«e(j) Mr Ameer All referred to O 4", r I, and in sevcml en*es which 
{a1]owe<i it ad iilional ea i lenee has lieen admilfe<l because it has (•een suppnval tLal the 
prounds statcal m O 47, r 1, doeon»lituto ‘'sulHlantial eau*e ** (r) Hut with reference to 
these cases ii is neeesvira to bear in tnind SrGe«»rpe I»wndes" ffiticisin of IniIrajU’$ 
rasefs), and the ItomKaa lliph Court has hell that the words • substantial rauso ” do not 
pee the Court juns.hction to admit ad Iitional cri lenee on grounds on which an 
application for renew enul 1 J,e entcrtainral (t) 

Recording of reason for admission of additional evidence— The pronnon 

requinnp an AppelLite Court to recoial the reason for the admission of ad lilional ca i Icnco 
has been sai I to be directora an 1 not imperatiro (a) Itiit there is no doubt but that the 
omission to reeonl the reason IS a aenous inegulany The Pnrj Council referred to this 
provision and to the similar provision in rule SO as ‘ requirements rarefuU)’ framed to 
ensure that such eseeptional proecniinps shall be resorte*! toonij’in special circumstAncrs 
and with adequate aafeguarda* (r) Arcordingly additional evideneo admitted without 
recording the reason hssbeen leftout of eonsideratton(ir) , or an issue has beenrenssnded 
to tho lower Appellate Court sa to whether there was substantial reason forsdmitting 
It (ar), or the decree of the lower Appellate Court has been reversed with a direction to 
rehear the appeal after allow mg both aules to rail further evidence (y) hen the Court 
after the suit was adjoumtal for judgment recalled and eaamincd tho plaintifl without 
recording re&ains and without giving notne to the other side it was held that it had 
acted without )urt«(lictun (s) 

It haa been suggested that the Court admitting additional evidence should refer 
to the rule and give its reasons in such a form as to show that it Lad realised the excep 
tional nature of the powers it was exercising (a) 

Second appeal — Lxeept in tho easo provided m s^c. 103 tho High Court is 
precluded in second appeal, by airlue of the provisions of see. 100, from entering into 
questions of fact Therefore if the Court of Crstappeal has admitted additional evidence 
under this rule, tho hearing in the Court of second eppcal will not for that reason bo 
treated aa a first appeal so as to cntitio the parties to goint > questions of fact (6) 


(") 


( 1 ) 

(p) 

(?) 

(f) 


(*) 


matrab v Aoli (ig'’3) 37 Csl L J 491 
74 I C 103S ( 23) A C SUS /mt/ra 
lihuian v Janardhan {1024) 28 C 

W ^ 945 82 1 C 101 {21) A C 1071 
ytniataeMli'i /li]nja(19lS)S9Sfa>l 414 
SO I C 402 

Andiappa r HhHuhimara (1913) S3 
477 479-480 14 I C 110 
Ambuja v Appadurat (19I'’>S9 Mad 414 
SO I C 402 

(1923) 501 A 183 2 Pat 678 74 1 C 717 
{ 23)A IC 128 


(«•> 

(r) 

(w) 


(*) Seethoramanajaeharsulu \ I tnlalatubbamma 
(1931) 54 Jlad 132 127 I t 809 ( 30) 
A 31 8.4 

tv) hebal ^ (1924) 39 Cal L J 201, 

81 I t 9JJ ( .j) A C as Ramsan v 


17 Cardan Itrach bpj A Da Co v 
Stcrelari/ o] blate (1916) 42 CaJ a“5 “8 


<r) 

<a) 

(6) 



1110 


THE FIRST SCHEDULE 


0 Al, "No appeal lies from a lij the lower Appellate Court to admit fre«li evidence 

r. 27-30 under this rule (c) Hence if the lower Appellate Court refuses to admit a document 
as additional evidence in apjieal under this rule th- High Court cannot mterfere in 
second appeal and hold that such adlitional evidence ought to have been admitted by 
tbo lower Appellate Court (d) But m Jeflhifal r larnjlatfe) a case was remanded under 
the inherent jurisdiction to the first Appellate Court with a direction to admit additional 
evidence 

Privy Council appenl —The rejection of an application under this rule does not 
give a right of appeal to the I^ivj Council (/) 

28. [s. SCO] \^Tiere\or additional e^^dence is allowed 

to be produced, tbe Appellate Court may 
d ttonM cithcr talco such o\idenco, or direct the 

Court from whose decree the appeal is 
preferred, or any other subordinate Court, to take such 
evidence and to send it when taken, to the Appellate Court 

it need hardly be stated that where the additional evidence taten by tie Court 
consists of documents they should bo exhibited m the case (p) The lower AppeU**® 
Court resumes its functions as a Court of first apoeal and can appoint under s "a a com 
missionei for the evamination of sntnesses (h) 

29. [ s. 570 ] Wlicre additional eiidcnce is directed or 

allowed to be taken, the Appellate Covxt 
shall specify the points to which the 
evidence is to be confined, and record 
on its proceedings the points so specified 


Judgment tn Appeal. 

30. [s 571,3 The Appellate Court, after hearing the 
parties or their pleaders and referring to 
any part of the proceedings, whether on 
appeal or in the Court from uhose decree 
the appeal is preferred, to which reference may bo considered 
necessary, shall pronounce judgment in open Court, eitiior 
at once ox on some future day of which notice shall be gu on 
to the parties or their pleaders 

After heating the parties or their pleaders —This rule authorizes 
Court to pronounce judgment after hearing tbe parties or their pleaders Hence a J“ e 
ment pronounced without heanng tl e part ea or tl cir representatives if they a te I 


, lesd 




I (/> rrrnekand (n tht goodi of {ISW ** 

I 481 „ , 

1 <») Sal^rtfom (1014) 33 Bom 

ti) TailMnotM V < (IBID) 1" M»X 737 { C 33 

63 1 C 274 (F 1>) 

(O (ID?’) 48 Bom 184 83 I C 4 8 ( •!> * B 


(ft) ioftftS nflftT 

» C 5S9 ( J)A t 39 



JL'nOMIVT IN AITEM. 


nil 


Is tinsull nn/r.1 I \ C »!<• Tliii* *! rrr wn Aj prfUli* t< wrt lirsrl »in t (lr*-i |p«l nn 
■ ppr-Al vithmit iK-inc *« srr nf t> f* dr^tli rf t) •• •] ]<«‘!Lsn< th<> ilr^rrc irn« hM I to lx* ft 
nnllitT (0 

31. [S. 57-1.] TIic judgment of tlio 
tortTf'jui'ntTi Aj)jiol!atc Court ‘‘Imll ho in witing and 

slnll state — 

(a) the jHunts for tlctormnntioii ; 

(I)) the decision tlicrcoii ; 

(c) t!ic roi*Jons for the decision , and, 

(d) where tlie decree aj»|Kiakd from is ^c^c^scd or \aricd, 
the relief to which the appellant is entitled , 

and shall at the time tint it is pronounced ho signed and dated 
by the Judge or by the Judges concurring therein 

Vtit XZ1A<iZi. tM dttteton — Tt\« cA W« QuaniX 

tliuukl rtfttf t) (> rtnsons for the <]eci<i n Tho rrftson of the rule his been stntnl to bo 
to ftffonl 11 0 litursnt lv^rtlei an o] |>ortumi% of Lnowini; and undentandin^, t> o grounds 
upon s»hieh the docj'iou l roeee<U «Hh a \iew to enable tl em to exereiso »f thej sco fit 
and arc soadM<e<I tl c rvht of r<von I a| )>eAl c< nfernvi b> s 100 If on i>clljto Court 
eoull dM]>ov> of A] iieals mint. Uf rt it m a ju wl u h does not atato tlio reasons 

r r I) e dxi I n« tin ri|>) t <( »e<.onl »iis.l>t aho^etler be neutralized {j) The 

reason lor tl c drs i i n bIiouI I be eiale<l not onl) »l cn tl o decree of the first Court is 
tarted or set aside but aI'o nl en it is confirnicsl (1) If this rule is not obserted, tbo 
proper form of the order to be iimde by the lli^li Court in second appesl is to set aside 
the decree of the loner Ap(ic]Uto Court and send back the case to that Court m order 
tliat the appeal maj be disposed of aeeonling to law (f) This course was adopted where 
tl e judgment uas aijwjal dismissed with costs (im) and m another ease where the 
judgment was appeal rejected under a fk»l (now O 41 r 11] of the Citil Procedure 
Code (fl) Even when an aj peal is dismis<iesl under r 11 a judgment is necesaarj — 
See note under that rule at p lOJO Where the decree of the first Court is confirmed in 
appeal the Judge of the VpjielUte Court should state ftis oun reasons and should not 
confine him«el£ to approsing of the reasons of tho Court of first instance (o) This is 
because the judgment should show on the face of it that the points m dispute were 
clearly before the mind of the Judge and that he exercised ftisoirn discrimination m decid 
ingt,hem(,p) Thus where the judgment was — To deal with the grounds of appeal would 
be simply to repeat the judgment of tho District Munsif I concur in the decision the 
District Alunsif has gi' en on each point The judgment of the lower Court is confirmed, 
Jor the reasons therein set forth and this appeal is dismissed with costs tho judgment was 
set asile (j) In the last nientionetl case the Court observed Such a general and 


Itamehanlfa (190 ) "6 Horn 
n ^ Aal( (IV 0) . Lah L J 


(0) 


(P) 


<I) SarairaRn I I!ai v Suha R<JAi (IQAftJ St 
Mad 460 

(m) ^riianj V «ur» Z)a»» (IS?") 11 C LK 131 

(n) RamiDda v Ilroja NnIS (180«) '•J Cil 87 
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O. 41, r. 31 wholesale adoption of the judgment of the Court of first instance cannot be considered 
as a sufficient compliance with the law” The same was held where the judgment was 
“there is no «ati«/acfori/ eiufence that plaintiff was erer in possession of the land in 
dispute,’ and the evidence was not discussed in the judgment (r) 

If the reasons for the decision are not stated by the Appellate Court aj/uify as 
ought to halt Ittn, but the High Court is satisfied upon the judgment that the Judge of 
the lower Court had read the evidence and meant to find upon that evidence as a 
whole, the decree of the lower Court will not bo interfered with in second appeal The 
proper course to be followed in such a case is to require the Judge, if still holding office, 
to supplement his judgment by gmng m greater details the reasons on which it w 
based (a) 

Shall state the points for determination.— The object of the legislature m 
making it incumbent by this rule on the Appellate Court to raise poinfj for determi 
nation is to clear up the pleading and focus the attention of the Court and of thepartiea 
on the specific and rival contentions of the latter (t) The exact questions which 
arise in the appeal and require determination must be stated m the judgment It is 
not sufficient to state, “ the point to be determined on appeal is whether of not the 
decision is consistent with the merits of the case ” A proposition so roundly worded 
18 no ‘ point ’ at all (n) 

Form of order. — Wliero there has been a failure by the first Appellate Court 
to comply with the requirements of this rule, the proper form of the order to be osde 
by the second Appellate Court u to set aside the decree and remand the case to the first 
Appellate Court for disposal according to law If the Judge of the Court to which the 
case IS remanded is the Judge who beard the appeal in the first instance, be need not 
re hear the appeal unless he isot opinion that he cannot properly dj<q)OBe of the remanded 
ease without a re hearing But where the Judge of the Court to which the ease is re 
maoded is not the Judge who beard the appeal is the first instance, a re heanog is always 
necessary in order that there may be a compliance with the order of the second AppeU^^^ 
Court that the case be disposed of according to Jaw (i). See notes above, “ Shall state 
the reason for the decision.” 


High Court. — \t’here a suit was decided by a District Court, and the decree 
confirmed in appeal by the High Court, and the High Court did not state in its judg 
ment the reason for its decision. Edge, C J . on an application for leave to appeal to the 
Privy Council on the ground that the requirenjcnts of this rule were not complied with 
said that the present rule was not intended to apply to cases where the High Court, 
after hearing the judgment of the lower Court and arguments thereon, comes to the 
conclusion that both the judgment and the reasons given by tho Court below for its 
decision are completely satislacibiy An<f tfie opinion fias been expresseid ^ 

Slahmood, J , that this rule does not apply at all to judgments of High Courts m 
second appeal (x) See eec I2J 


Appeal under sec. 476. Crltnlnal Procedure Code — Appeals under sec 476 of the 
Criminal Procedure Code are regulated by O 4l and the judgment must comply with 
this rule (y) 


(0 • 

(I) 3llla<u JIhauji v £>nRilal(i0») 7 Sum L 
11 17t 

<u) foSoiriinT i7aiu,%anJ(|gSTJ0AII 90-3f 
(*) .Saravana JVldt v IMifi (JD04) 31 


All 93 

(r) 5ol.n>can T I?oH« AanJ (1887) 0 ML se 
30 51 S e 4l*o Taioiluj r ATo*^* 
(18031 SJAli 109, sot A 35 „ , 

(y) I/amid JU v MoJau tisr*) 51 C*1 
100 1 C SSI (27) A C 284 
.aani (1031) J5 C W V 680, 133 • ^ 
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Trlry Connell appeal - 
l a pTniltl I of Upprml to Iti** 1 


T>-<nn»ph»nf»» «ilh ill'* rrq'iitTinrnt^ of lhf« nil*’ It 
r C-Ton'il (*) 


32. [5. 577‘] Tlio judgment inny J )0 for confirming, 
^*a^^^ng or revor'ing the decree from 
uliich the ap|>ea! is preferred, or, if tlic 

parties to the ajipe.il .agree ,is to the foim wliicli tlio decree 
in apjieal s]ial| take, or .is to the order to ho made in appeal, 
the Appellate Court m.iy ]>ass .i decree or make an order 
.accordingly. 

33. [.Vcir.] The Apjiellate Court shall have po\vcr 

to pass any decree and make any order 
ro'-croiomirtof Arr'i \vhic!i ought to have been passed or 
made and to pass or make .such further or other decree or 
order as the case may require, and tliis power may ho 
exercised by tlio Court notwithstanding that the appeal is as 
to part only of the decree and may ho ovcrciscd in favour of all 
or any of the To.spondents or parlies, although such respon- 
dents or parties may not have filed any appeal or objection • 


Wh»t Jnlrm'el m»t 


Proiddod that the Appellate Court slmll not make any 
order under see 35- A, in pursuance of any objection on 
which the Court from wliosc decree the .appeal is piefoTTcd has 
omitted or refused to make such order (a) 


( 

rr 


lUuilratton 

A cUima s sum of money as duo to him from X or 1'. ami m a suit agMnst both 
obtains a decreo against X A appeals and A and Y are rrspondents The appeUate 
Court decides in favour of X It has power to pass a decree againet Y 

Cases to WbtCb role applies — ^This rule is new it » taken for the most part 
from O 08, r 4, of the Rules of the Supreme Court of Judicature in England The 
object of the rule is to empower the appellate Court to do complete justice between the 
parties O 41, r 4, and this rule give the Court ample power to make the order 
appropriate to the ends ol justice Under the former rule upon an appeal by one of 
the parties on a ground common to all, the decree may bo varied in favour of all , under 
the latter rule the Court has power to make the proper decree notwithstanding that the 
appeal is as to part only of the decree and sncii power may be exercised in favour of all 
or any of the parties even though they may not have filed an appeal or objection (b). 
The illustration to the rule indicates a type of cas© for which provision is intended to be 
made The following are further instances . — 

(1) A sues £ and C lor contribution A decree is passed against £, but as against 
C the suit IS dismissed B appeals making A alone respondent to the appeal A 
does not appeal from the decree dismissing the suit as against C If the appellate 
Court is of opinion that C is liable, and not B, it may under r 20 direct that C be added 
as a Tcspondent as being a person “ intere s ted m the lesull of the appeal ' ' and may 
under the present rule alter the decree so as to make C liable though no appeal 
(I) 5unrfer V fuAriAii'' AalA (1887) 9 An I (6) iJd'irfro V Aarenrfra (1919) 21 C W N 
93 97, 61 I C 636 

(a) The proviso w«a added by Act Oof 1922 ' 
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O. 41, r. 33 preferred l)y A from the dwmival of the suit against C Thi? H in accorJanee 
M ith the Calcutta ruling under the Code of 18S2 (c) According to the Allahabad rulings 
under that Code C could neither be added as a respondent nor even if he were joined as a 
respondent from the first could any decree be passed against him, no appeal having been 
preferred against him (d) The Allahabad ruling that C could not be added as a 
respondent (under r 20) svaa followed by the Afadras High Court (e) The present rule 
gives effect to the Calcutta rulings and supersedes the Allahabad and JIadras rulm 2 
The undemoted case is a Calcutta decision on all fours with the illustration (/) 

(2) A suit IS brought on behalf of the public for (1) a declaration that the public 
are entitled to use certain locla on a certain river without payment of tolls, and (2) a 
declaration that the defendant la under an obligation to leep the locks in repair A 
decree is passed for the plaintiff awarding the relief as to the use of the locks without 
paa ment of tolls, but declaring that the defendant is under no obligation to repair the 
locks The defendant appeals The plaintiff neither files a cross appeal nor objections 
The Appellate Court finds that the public are not entitled to u«e the locks without pav 
ment of tolls to the defendant At the same time it finds that the defendant is under 
an obligation to keep the locks in repair The appellate Court has power, while declaring 
by its decree that the public are liable to pay tolls, aUo to declare that the defendant 
is liable to keep the locks m repair, notwithstanding that no appeal or objection was 
taken to that part of the decree by the plaintiff (?) 


(3) Plaintiff sued for ejectment of tenants in possession of land that he hsd pur 
chased and m the alternative for compensation against his vendor The first Court 
dismissed the suit against the tenants and awarded compensation against the vendor 
The plaintiff did not appeal, but the vendor appealed and established that he had 
conveyed a good title to the plaintiff The Court of appeal reaersed the decree for 
compensation and gave the plaintiff a decree for possession and mesne profile against 
the tenants (^) 

The cases referred to in illustration (I) shew that a person against whom a suit hss 
been dismissed may be made a party to the appeal of a co defendant under rule SUanU 
a decree may be passed against him under rule 33 But after time for filing an appeal 
against him has eapircd the Rangoon High Court has held that he is not a party inters tei 
in the result of the appeal and that he cannot be added as a respondent (i) The 
Council affirmed this decision but seem to have suggested the possibility of such a person 
being added as a party niid»r rule 33 Their Lordships said “ In these circumstances 
the Appellate Court, in the esercuje of their discretion, refused to take action under the 
rule so as to deprive the defendantsof the very valuable right thev had acquired inconse 
quenceof the plaintiff a failure to appeal against the decrees mso far as theyaffected them 
Assuming that under this rule theCourt in a proper eas" might add a defendant as res 
pondent for the purpose of passing a decree against him their Lordships see no sufficieut 
reason for interfering with therefosal of the Appellate Court to do so m this instance (/> 


It docs constantly occur where some persons appeal and others do not that the Court 
IS put in a position of having to make impossible or contradictoiy or unworkable order* 
Accordingly it has been given power to make a decree in favour of persons n ho have not 
» mt. a wwt^wr K» »xetci«ed by the Court in favour of any of the 

(?) iltwnryGfrtenl v (1901) 2 

(k) Chant Bala v -> lAor Ki rxan (19 > 

■ t«l L. J 217 lOj I t 000 ( 2 ) > 

(O CAotoi ngam y Sinoaram (1921) 2 KanS 
511 84 I C 009 ( ^) A It lO-J , . 


541 84 I C 009 ( ^) A It lO-t , . 
Choflltnlfim \ ye^lhfti (IP- ) 5a 1 A - 
13 6 llanir 29 S'* c M a -ilj *0 4 ‘ 
2a* ( 27) V It .3’ 


If) t/ajorv Aai>(ii(l931) 35 C W b lO*# 
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jMrtu^ •Ilf* ni*> r^t h*< r f li>1 unv *ppr*1 or m (I) TTif Apjx'lUlo Cotut Inll^ Q 
tiniJi*r tK»« mil* xdtA tli«> clrriro of Iho l<»«rr Cwift Oioiich tlir runAtion mii> lirncfil 

* Util •}if> }>»« n‘ I ■pjx^W fn»in llio •l<«rn«o (fj Th*i» »lirn pliintid'* c!*ini 
w»* (In ronl p.M-ilr MTAin'l .t ikn I {wtrllr •fainM it, anil .1 apixialnl ami /f ili 1 not. Ili'' 
Appi'IUir Onitt tin Iff llii« rule ma*l(« a (Wiro rvrmjitjns It ami niAkini; ,t IiaM« for tlia 

• hole amount («) .\r»m m a ra»«» •rhrrc .f ofilatnM a dropH* for rr<l''mjit|on acain*! It 

and apprilM on llf pronn 1 that tha amonnl lia wat drcrml to jvij waa to<i liter, th" 
Gnirl of appeal fmdine that .4 ira* not rntillnl to mlrrm, not only di'miwil tlir api'cal 
Imt dj*mi**rd tlir nilt althoiiph It fiad not ap]«‘atnl (n) Tlir Jwirrr la lioncTcr diactf 
tnnan ami .‘•ir lA»rrnrr .Irnkina aaiil * the nilra atr ni Irli Fsptr«rd lint tliry miial bo 
applied mlh diwrrtion (n) In a trrt-nt AlUlialnd raar (p), a mntlirr and aon aunl 
a» lopil rrprrwntaliira of a Trvrt»»i»nan lirir to rproirr pnijicrti, and tlio »uit uni 
drtrml In fii our of the am, but di*m»«*<^l aa rrjjarda tlir moflirr The nntlier did not 
appeal aa alie »a» a.iti*fird Kith a deem* in faiour of the aon On apjyal to tin Iligh 
Court the aon‘a autt «ia di*miK.«ed on the pnmnd that he un< a aon !>} a former mnmiee 
The elircl of the decision «« that the mother waaenlilled, Imt the Court refu»ed to 


evreiie Hr pnaer Under thU rule Tlic AlLihiliad llieli Court hiR hel I that when there 
If a common defenee a Court of appeal mi) di*miM a auit ae apain«t a defendint uho hai 
not aj'peiled (j) , but not if there ii no common ptotind of defenee (r) In a I’atna 
Caae |*) the pViintifl obtained a decree In the first Court apnmst .1, ]J and C for 
contribution .1 alone appealed and the lliph Court under this rule dismi<aed the euil 
not enlj apain»t A but apiinit It and C as »rll Tl»e phintifl appcoteil and the Prin 
Council reatored the decree of the first Court In execution proeecdinps it ivna contended 
that this had not the effect of reiiiinp the decree apiinst It and C »liirli had become 
time Iwrrcd Ihit ii ««» held that a* O Jl,r 31 (iiables nii Apjyllile Court to deal 
aith the entirt detree although tlie a]>|>enl inai be as to ]i.vrl onli, the entire decree 
bocumea the eiibjctt matter of tlie appeal <icn uhen the ap|ynl is from part of the 
detree and b\ aoinc onU oi the pirtics. so tliat the final decree tor purposes of 
limitation under art ISJ (i) was the decree of the Privj Council, end thit the 
application for execution was therefore «ilhm time Similarly tho Appellate Court 
has power under this rule to make an order for extension of time for making an award 
m a matter goTcmed by tho Indtm Arbitration Act. 1800 (t) 

Cases to which rule does not apply.— A sues D to recot er rent, Rs "OI A 
decree IS l'a««cd m favour of A for Rs 95 only A appeals agiinst tho disallowance of tho 
balance of tho amount claimed D neither files a cross appeal nor objections against 
the decree The appellate Court finds tiuit nothing is due to A from It The Appellate 
Court has no power to dismiss A’scHim in toto If if was aggrieved by the decree against 
him for Rs 95, he ought to havo appealed or filed objections (u) Rut the limitation 


(*) ■ 
U) 


<rj •' 


<*) 


A A SSS t 

(n) 5ufrf(inii<>n v Sinnammal (1930) 53 Uad 

891,127 1 C 621 (3U)A M 801 I 
(a) GatgadliarV fonAbtut (1915] gi laL 1.. 1 , 
3J0 21 I C :08 Juraran \ tlamtanth 
(1932) 12 r«t 201 < 33) A P 221 I 

(o) Ituiia V J/fira lal (1929) 61 AU CS nil 

I C 73) ( 28) A S 716 dnobted In 

Jlandan Lalv GaitndrapaHlaia) il All I 


£(il V ./Aflnifii (1912) 31 All 32 11 
1 C 610 llahi V Jawxndt (1920) I Lah 
306 511 C 971 heiho I’ra$aii SinjA V 
Aaniyan C-iyol (1925) 1 Pat 37 82 I C 
891 ( 25) A r 285 <?urai/ytt v Surt/a 
«no (1025) 18 Mad LJ 577, 88 It 99 
(25) AM 771 ilatund V 5Aan(<ira>n 
(1826) 29 IVini LR 617,991 C 893 ( 27) 
A I) 128 HaTnalin^nm V Subratimnnia 
(1027) 50 Mad 611 103 IC 39J, (2?) 
A 51 620 i’unjob .National BdnA V I7ma 
£l•n(102s) 0 Lah 291 112IC 125. (•28* 
A L 599 ■* / 
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D 4 41» Tt 33 interference m favour of a person who has not appealed is not always observed, 

at any rate by the Aladraa High Conrt, A obtained an ox parte decree against B and C 
B applied to set aside the ex parto decree and it was set aside against both D and C 
In appeal the High Court confirmed the order as to B, but reversed the order settuig 
aside the ex parte decree against C tVhen the suit against B was tned, it was found 
that the document on which the suit was fifed was not genume, and the High Court 
then dismissed the suit not only against B but also against 0 (v) Again it has been 
held that the rule does not apply when tho decree is really a combination of several 
decrees against several defendanta (ic) But the Madras High Court has not observed 
this rule in a suit by re^ ersioneia to set aside a number of alienations to different alienees 
The suit waa decreed against all the alienees Some only of the alienees appealed yet 
the suit waa diami'^ed against ail the alienees including those who had not appealed (?} 
A a minor and her mother were the hcira of a mortgagee The mother for herself and as 
guardian of A assigned the mortgage to B B realiied the mortgage debt by execution 
of a decree for sale, the auction purchaser being C The assignment was not binding 
on the minor, and d on attaining majority sued to recoier her share of the mortgage 
debt from the hypothcea id 0 a hands, and in the alternative from B personatly Tbe 
suit was decreed as against the hyiiotheca, but was dismissed as against B A did not 
appeal against the dismissal of the suit against B C however appealed and in that 
appeal the Madras High Court joined B os a parly in order to see whether a decree could 
be made against him in ease the decree against the hypotheca should be set aside Tb« 
Court then reversed the decree against the hypotbeca and decreed the suit as against 
B III) The Court distinguished l he PnvyCounal decision in Chcylahnijham v Sn'h(H (*2I 
that, when a person has acquired a valuable right, by reason of so appeal agsinst 
him being time barred he cannot be added as a respondent This decision was hAd 
not to be applicable as A was not to blame for not appealing against the dismissal o’ 
his suit against B so long as the decree against the hypotbeca was not set asids This 
case answers for the Madras HighCourt the pomt raised but not decided the Pnvj Council 
m the case cited as to whether a respondent con be added for the purpose 0 ! having 
a decree made against him under O 41, r 33 hfukcrji, J , on a review of all the case* 
said the rule should be cautiously applied and only in cases where but for recourse to 
it the ends of justice would be defeated (y) Tho High Court of Allahabad has held 
that the Court has no power under this rule to pass a decree against a person who is not 

■> Ut 


C for costs only A does not appeal, but B and C each appeal, C a appeal is allowed. 
To B 8 appeal A files cross objections directed against C, but does not make C a party 
The Court cannot th B s appca,\ loaho an order uw4« thvs vaVe aRawaS. C, icx C "as 
not a patty to that appeal (o) Again if the whole appeal has abated owing 
tho death of a necessary party jtjsjmpossible to invoke this rule for the benefit of the 
survivors (6) 

Alimony — In »n appeal by a husband against whom an order for permanent sli 
mony under s 37 of the Divorce Act, 1869, was made if tho Court cuts out all payment* 


|wl 


f*^) (IS’8)65IA 7 0 lUng 29 107 I C 287 
(27)A1C 252 , , , 

(f) '' ‘ r, nia\®4rill I •< 


(*> 


. lalAMJiOfs {mO) 40 

Miul SIS 41 I C SIQ 
ITanNuanml V t abiath Jmnuit (1938) OS 
JI*U L.J SIS, (Si) AM too 


M 

(M 



DfCRft IN \rrr\L 


II 


to tl o »ifr for tht* mainlrn.Anc<* »n I r«l » •tion of rf *»- «• — * 

«n 1<T ll i« n lo to I ol 1 thAt c n j Irtp j Alirv «innot l» e <• i ■» 

the Arife for »t motiA ia infrwi*<Af (f) 

Trlvy Council appeal —In «n •pp<-»l to i*nrv c »• r* ▼ * - 

undrr tl A lulc to * piirtj who 1 »* not »ipral<Al to th<* fluh C ^ rA-i f , *■, 

•pent (7for «lAm»prA for I rr«fh of two rontrtrt*. Tl ••frtt C ^ 

roApoct of both fonlr*c1» *nJ »» 4p»m«tCin* !<• an oo'rf f r •» » 4 

appoBl *piin«l tl o d *0 iamI of the »uit •• apA n»t C l«t lir S / * ^ r , 

Hiph Court moil fcAl 11 0 iWrrr m*l. up 1 af 1<* onU a* loor^ » - rv- a • r , 
appcAl. yf api>ml«l to I*rivA C noil inAhinp both limn 1 C • » ' • ^ ^ 

tlial C »»i liallo *» rrfArtl* tl o oontnict aa to nt 1 h tf<» If »h n »jr-, » f 

But the r I^i I 1 pA Ml I Hull tl B appeal apBin«t C «bi an an^*! ^ f » < ^ 

Judpo «h h wa* not all wal le ( f) 

Such othcrdecrce aa ihccase may rcQUlre— Tie jviarr fiu» • »»f , 

not limite.1 to detem Ininc tl e qucAtion whMlrr tieori-ifial c e rt w»t r ' 1 » 

to the Law in forre at tl e date of ilA j I Ipment tl riaj pa«a r h S''r>eat 1 , 

dance with anj liter rnActment »f eh came inlooi>enilion • l>*«njmt t /» » 

Remand — I AucA if for tl ree *om« of mone) \ ) anl 7 /f«rUn|«a 

aatoitema tand 1 but diMllowed as toitem Z /f apprali fr m fie J^r oa* 1 , 

Z 0 appeaU from tl 0 lecree as to items \ an I 1 Tl 0 aj j^-IUfe ( e>ft 
A a appeal an I allow* if *ap|ieal as to Item \ ontj with tl e rr« It Hal item T l<r'<rr«er) 
inelafaTour I Hen appeals to Ho High Coirt as to iiem* \ anl / T>. j( 
Court has power unler this n lo to renand He wlolo cose for I 1 rm)fi4fK<n tt, 
merit The cfloct of such an onler is to emi*o*er the lower Uairi t re/]»r tl.a riM 

even as to item ) wf d was Icc led I j He Jow«r appellate C irtinfsrer 1 A ir| 

from whi h dc< n if 1 a 1 not i re/erreil an apiieni to H o 11 gl U url (/) 

Proviso — Tlepro ao was a Idwl I v \ct9ofl0' I** i* Hal H« 

Court cannot allow a ela m f r compenAatorj eosts which hoA Us i I asII wri 
or g nal Court 

34. [s 57G] ^^hero tJie appcil is Jicird l»j 

Judges tlnn one anj Judge dinst 
DsKBi Kcor e fiom tho judgment of the Court Hindi 
m wntmg the decision or order tthicii lie thinks Hiiduhl 1,(^ 
passed on tlic appeal and he may state his reasons foi the Kiir„(, 
Decree tn Appeal 

35 . [S 579] (1) The decree of the Appellate Courl 

s,u ..d dt Ui® da} on winch the imlo 

de«e< ment was pronounced " 

(2) The decree shall contain the number of the appeal 
the names and descriptions of the appellant and respoiuieut' 
and a clear specification of the relief granted or other adjudi! 
cation made 


(if) J/flA<>m«f /(Adfffl w ijA 

>I1IJ««(19 8)53 I A 81 49 St»d 4&» 
(0 (1*10) 'O Mid L 


f F B ) AftilAu/iromi 
40 Jtid 818 8 38 I c" “’5' 

(/) 5 adrt Sand, 

»» 5 I t, 801 


(1917) 
Canjahan (1919) 48 Cat 
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0.41, • 
rr. 35-37 


O. 42. r. 1 


(3) The decree shall also state the amount of costs 
incurred in tlie appeal, and by whom, or out of what property 
and in what proportions such costs and the costs in the stut 
aro to be paid. 

(4) The decree sliall be signed and dated by the Judge 
or Judges who passed it : 

Provided that vrhere there arc more Judges than one and 
there is a difference of opinion among 

Judpe dissenting from , , ,, i , *■ __ r 

jodgment ne«d not sign them, it Shall not DO neccssary lor an) 

Judge dissenting from the judgment of the 
Court to sign the decree. 

Costs — U'bt're a detreo confirmed lo apjval upon grounds wholly different 
from those rehed on in the lower Court, the proper course f» to clistni«s thcapiwaJ without 
costa (g) 

Review — If after the appeal is filed the decree i$ luotlified in renew the 8pi*al 
becomes inconipeteot (A) 

Chartered High Coarts— This rale does not apply to Chartered High Courts in 
the exeKise of their Appellate jurisdiction (0 40, r 3] 

Fontl — For form of decree in appeal, see App B, form no 0 


36. [ S. 580, ] 

CorlfS ol judymrot and 
decree to be (urnlibcd to 
parties 


Certified copies of the judgment and decree 
m appeal shall be furnished to the parties 
on application to the Appellate Court aud 
at their expen*?©. 


37, [S. 581.] Acopy of the judgment and of the decree, 

_ . . . , ^ certified by the Appellate Court or sucli 

to br officer as it appoints in tliis behalf, shall 

dfcrwappealc Itom CoUrt whicll paSSCd thC 

decree appealed from and shall be filed with the origuui 
proceedings in the suit, and an entry of the judgment of the 
Appellate Court shall be made in the register of cbnl suits 


ORDER XLII. 


Appeals from Appellate Decrees. 

1. [S, 587-] The rules of Order XLI shall apply' 

far as may be, to appeals from oppelnt® 

•edure i ^ 

decrees. 


goes 108. cl (») 

Rales relating to first appeals to apply, so far as may be. W 

appeals — ^Tl ' ” " "’l*- har» been apptieil in the reporfeil deci«ion# U'’ * •" “ 

ofOnler4l. •> ’ becnjililJf 


{;) Ittehrt't 
ITO 

(A) Ad tj/rt Kumit y 


.ibin uh imnt a* <. • 
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*pph , ’'fliiifj a 

»pplr to for-*)! ^ 

to fnunp *nl r'T i--^ • - 
Tfturn of f n lire* 'n »»-v- . 

noir^tor S'* «n W tv , 

otilonp^ m lif»t snir*!, • •• , 

tor ST.imlrr tVlr»l ^ 

the Cotirt ojinnot on 1 ^ , 

fir*! in«tanoo (i) Jlut i ^ 

b\ rtferfnre in tin* iul?n«-rt rj* »<• . 

appeal* of r 31. »liKh t » «v • • ^ ^ 

»ec note* to tliat mtr tin I'f t V f •■* 1 I 

Inherent power of High Coon v. r* ✓ 

the C<nirt of fir»t tn«l4nre i t.. e « , , , 

the prounil that the iloruni^ntar* . 

decree »n favour of the I Ltmtiff »a* »t »rr»»»l n •, «* , ^ 

allow the pbintill r»«}>ondrnt l«i ; r«»Jo e .^al ^ ^ 

Court in eeconJ approl, tliat thongh iVfe »«• t j • , , 

to the caee, the High Court «a* '•arrante.t •/ 1 ^ 

proeeeilings of both theOourt* lichm an I iti ii» / to t «, • , ^ 

See notes to r 33, “ Ueinaiid 


OHDEIl XMII 


Ap])cah from Onhrif 


1. [ S. 588. ] 

Appeal Ironi fdef» 


An a]»|)C.a) Khali ho iiotrt llio if 

orrlers ijiitlcr Iho nl niUuu fuf 

namoly - 


(a) an order under rule 10 tif Older VII inliiiMio(/ .« 
plaint to bo presonted to the pnipoi Coin I , 

(b) an order under rnlo 10 of (bdoj Vlil \f\n\\>mhi<Ui\f 
judgment against n piuty , 

(c) an order under rule 0 of Oidoi |.\ tojim'I lii|( mi 
application {m a case open to ivppi'al) loi mi 
order to set aside the dismis'ial of iv huiI , 


(d) an order under rule 13 of Order IX lojm'tinn mi 

application (in a case open to mi 

order to sot aside a decree passed cx ;)ar/c , 

(e) an order under rule 4 of Ortler X jironounciug jutijj 
ment against a ]>.irty , 


«) JAinaJ III * II nrii 
li3 li" 

hnHtnl il ' Out rA i 


rfuoin tlRPSl IS All 

■«(tlim>) tl All SI- 
nr tIU.ll (V III imi 

I fitli I J 
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F 


p» 


O. 43. 1 . \ 


(f> iiH f>nl*'r uiidor nil^^ -I of Ord'^r 5J - 

(t;) ttu undt’t rulQ 10 of Ord'’- ' 
mM!\l of juroporty ; 

(Jf) ;in ordor widfr 20 of Older f 
u"i\in‘<£ ft party; 

fi) Wi ordi'r umU-r rule 34 of 

oKjw'tmn to tlio draft of a (focac: ^ 

0) nil ordor under ndo T3 or ndc_^- 
n'‘Kh* or refusing to set aside ft 

(k) nil order under ndo D of Order 

M!t ftside tho nb.itejncijt or dismissal oi 

(l) nil order under rule 10 of Order XXl 
refusing to give leave , 


(rn) nn order under rule 3 of Order XXJ 
or refusing to record an agreement 
or satisfaction ; 


(n) nn order under ndo 2 of Order XXl 
application (in a case open to apj 
order to set aside tlie dismissal of a su 


(o) nn order under rule 2, rule 4 or to 
XXXIV refusing to extend the 
payment oF mortgage-money , 

(p) orders m interpleader-suits under 
or rule 0 of Order XXXV , 


(ql nn order under rule 2, rule S or r 

xxxvirr ; 


(x) an order under rule i, j-iilo 5, ntio 
Order XXXIX ; 

(s) an order under rule 1 or rule 4 of Of< 

V— .u*,— KrTsnTi 
^ l>a%p U tn tirll 10 

I i-a-iSv'jLi. tj'.'A 
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(ii) an order under rule 23 of Order XLI remanding a C 
ease, wliorc an appeal would lie from tlio decree ^ 
of the Apixillato Court ; 

(v) an order made by any Court otlier tlian a Higli 
Court refusing the grant of a certificate under 
rule G of Order ; 

(\v) an order under rule 4 of Order XLYII granting an 
application for review. 

Section 101 — Thn niV forms ]>Art of » lOt (*ro s lOi, sub s. (1), cl (i)]. Ttic 
rc«ult i« th»t no second *pi>cal lies from *n onlcr j«s.«c<l in an appeal preferrwl under 
this rule (n) 

danse (a): Order retamlng plaint to be presented to the proper 
Court. — MTierc an ortler is made L) the firat Court of appeal returning a jJainl under 


res diogof 0. 7, r 10, with a. 107 justify the interpolation of the uonls " memorandum of 
^ "Uhe word “ pLsmt ” m cL (a) of the present rule (j) 

— An appeal lies under this clause from an order refusing to add n 
parts m a partition suit (r) 


1. [S, 

Ai'p-alrrofflonlrri 

(a) an 




An appeal from an onlcr under O 23, r 3, recording a compromise 
if thoconsent decreoispassed t)eforetheappeal(e) Hut in aBombas 
that once a consent decree is passed the order merges m the decree and 
[it was held that no apjieal lies from order under 0 23, r. 3, if there had 
in the lower Court as to the agreement of compromise (() 

s clause IS amended the Transfer of Property (Amendment) 
, 1930, bj substituting the word and figures "2. 4 or 7” for “4 or 7 * 
(b) an ^ Order of remand — Undera 104andO 43 an appeal pea only if an 
s been passed under O 41, r 23, above (u) 

1— This clause has been repealed bj the Bombay High Court See 
finder 0 47, r 4, atp 1152 

— These have already been considered in their proper places 

2. [ S, 590. ] The rules of Order XLI 
shall apply, so far as may be, to appeals 
from orders. 


judgt’ 

(c) an r 
appt 
ord#j® 

(d) an i 

z 


(O AAniaJ Jli 




(1S^3) 15 ail 


63 I C jas ( 21) A 
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THE rmsr soheduie. 


0. 43, r. 


(f) 

(g) 

(i) 

{!) 

(1) 

(k) 

( l ) 

(m) 


(n) 


(o) 

(P) 

(q) 

(t) 

W 


an order under rule 21 of Order XI , 


an order under rule 10 of Order XVI for the attach 
ment of property , 

an order under rule 20 of Order XVI proaounemg 
judgment against a party , 

an order under rule 34 of Order XXI on an 
objection to the draft of a document or of an 
endorsement , 

an order under rule 72 or rule 92 of Order XXf 
setting aside or refiismg to set aside a sale , 

an order under rule 9 of Order XXII refusing 
set aside the abatement or dismissal of a suit , 


an order under rule 10 of Order XXII gn'JUg 
refusing to give leave , 

an order under rule 3 of Order XXJ , . ..gg 
or refusing to record an agreement 


or satisfaction , 

an order under rule 2 of Order XX\j 
application (in a case open to apij 
order to set aside the dismissal of a suiJ 


parties 
Court -ina 


an order under rule 2, rule 4 or ruj 
XXXIV refusing to extend the 
payment of mortgage money , 

orders in mterpleader suits under 
or rule 6 of Order XXXV , 

an order under rule 2, rule 3 or ri! 

xxxvni , 


|thc dewee 
•t or suel> 
.uchalf shall 
yfassed the 
the original 
hiont of the 
:inJ suits 


an order under rule 1, rule 2 rule 4 
Order XXXIX , 


apply 

^ appellate 


an order under rule 1 or rule 4 of Orde 

fty so lar J,® 5 I « 

•**“ applied in tho rej orle 1 dwisioo^ 


/) f Uehrr V 
<>>) u<i X 
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(ii) an order uiulor rule 23 of Order XLI remanding a 
case, nlicro an appeal would lie from tlic decree 
of the ApjKfllato Court ; 

(v) an order made by any Court other tlian a High 
Court refusing tlic grant of a certificate under 
rule G of Order XLV ; 


(^^) an order under rule 4 of Order XLVII granting an 
application for review. 

Section lot — nilc forms p\it of n lOt (srv s 101. sub 8 (1). cl {01 
rc«ult IS that no second appeal lies from an order i»s«.«cd in an appeal preferml under 
this rule (n) 


Clanse (a): Order retornlog plaint to be presented to the proper 

Court.— Where an drier h made the drat Court of appeal returning a plaint under 
O 7, r 10, bs virtue of theponers eonferred on It br • 107, the order is appeaLiblo under 
thucbu<«(o), andana]>]>eal srill lie to the High Court under a. 100 (p) Hut no appeal lies 
trom an order of an appellate Court retnminga mtnorandn'n o/ appeal to be prexenfed 
to tie proper Court The terms of cL (a) of tins rule do not cover such a ca«c nor can tbo 
rey l mgof O 7. r 10, with s 107 justify the interpolation of the wonls “ memorandum of 
*— ' ^'dhcTPord “pbint" in eL (a) of the present rule (j) 

Y — An appeal lies under this ebure from an order refusing to add a 
bsrij in a partition suit (r) 

1 rS y —An apjieal from an order under O 23, r S, recording a compromise 
* ^ ‘ *' t if thcconsent >lc<recis|>as«ed before thea]>peal(<) But m a Hombas 

Api»»sl from onlert ® consent decree is passed the order merges m the decree and 

It ms held that no appeal lies from order under 0 23, r 3, if there had 
, . n the loner Court os to tho agreement of compromise It) 

(a) anl 

1 ^Tlus ebuse is amended bj the Transfer of Property (Amendment) 
1 ‘ Wt, 1930, by substituting the «ord and figures ' 2, 4 of 7” for **4 or 7 ’ 

(b) an t\ Order of remand — Under s 104 and 0 43 an appeal lies only if an 
judg** been pas«ed under O 41, r 23. above (»} 

fel an ( clause has been repealed b} the Bombay High Court See 

' ' * iinder 0 47, r 4, atp 1152 

appf 

— ^The«e have already been considered in their proper pbces 

(d) an / 2. f S. 590. J The rules of Order XLI 

an^ shall apply, so far as may be, to appeals 

or, from orders. 

(e) ^)'cL(b) ^ ^ 

(1911)83 AM I (r) .farfanoM v 3/«rarf(1931) 85 C tV. h 296 


(0 laltAmi r (la.j) 4 L J 20 | 2S) 


3 o 
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THE HRST SCHEDULE. 


ORDER XLIV. 


Pmiper Appeals, 

0. 44, Any person entitled to prefer an appeal, 

■who IS unable to pay the fee required for 
memorandum of appeal, may present 
an application accompamed by a memo 
raudiim of appeal, and may be allowed to appeal as a pauper, 
subject, in all matters, mcludmg the presentation of such 
application, to the provisions relatmg to suits by paupers, 
m so far as those provisions are apphcable 


Pro^nded that the Court shall reject the apphcation 
unless, upon a perusal thereof and of the 
foAdSuM judgment and decree appealed from, it 

sees reason to think that the decree is con 
trary to law or to some usage haamig the force of law, or is 
otherwise erroneous or unjust 

AUeratton In the role —The words m all matters including the preientaljoa ol 
such application m the first paragraph are new See notes below under tho«e wo™* 

Unahle to pay the fee —in a Madras ca«e («) the petitioner bad obtained a 
decree lor maintenance and sought to appeal in forma pouperta for higher maintenance 
but the defendant paid Ra 5"l arrears ol maintenance into Court to her credit and th* 
petition was dismissed on the ground that she bad sufficient means to par the Cour 
fee on the memorandum of appeal See however note under 0 33 r 1, Subject 
matter of the suit 

* In all matters IncladJng the presentation of snob application — 

The present rule provides that the provioions relating to suifs bj paupers «hall sjp'y 
so far as may be to appeaU by paupers Therefore the application referred to in thi* 
rule for leave to appeal as » pauper must be presenfed 6y the oppfieont i it perso > jo*! ** 
appbcntion for leave to sue as a pauper (See O 33 r 3] Thu is now made clear by t * 
addition ol the wonls m all matters including the presentation of such applies**®" 

In the absence of the^c words in the old section it was hel I Lj the Sladras High 
that the rule as to the pwenfalw" of a pauper s petition (now contained m 0 33 r 1 
did not apply to pauper appeals (tr) The Matlnis decision is no longer law 

• Subject to the provision relating to suits by paupers — i ^ 

recover certain projiertics as the heir of hef dccca«cd husban I The suit is diso**"^ 
ft applies for leave to appeal as a pauper It is found on inquin that .4 ha 1 
inslitutmg the suit cnteresl into an agrceiuenl falling within the terms ol O 33 r •> (“1 
wl icli woul 1 have disentitled A to sue to as a pauper Tlie appellate Court si oullunurr 
these circumstances refu«c leave to 4 to appeal as a pauper (r) 

(f) J/aJ,nfnttSm /s w (t!l"6) SO 5f»J L J 1 (r) ntn fa Iliiy llaji c JJ rk 0* } S'^ 

111 U4I ( SJ* (Cfl)A Jl 507 J Sr 

(») J/nulSiT SoiPi«/>p., tit" 3> "« IIM 8«» I 



I’AUI’H*. At’PFAL^. 


n2n 


Application and mcmorandain of appeal-— Ti.i« mio fc«iiiirr« iwt> Q, 

documents to l>c prr«cntc<l, — n mctMorati lum of iippfll sn I «n •ijti'-Ali n for 
IcAVc to sppcsl as jxsujvr IMicn fbo Jud^r c f ll e ]>sii]>«'r a] j liralinn, 

1 c does not llierel s ncee«sarilr di*p'««e*‘^ the appeal. He maj still treat it a* an existing 
BJ j'eal if the apj>elUnt de«ire« to jv»\ the full court fees on the appal an 1 to r ntintio It 
Bsanonlinarx appal The ludge is nnlcr no li^sl obligslion to <UsmiM theappesi 
when he refn«es the applLint leave to appeal as a ptipr (y) lolhwing this reasoning. 

It has l>een held 1 s the High Court of Madras that srhere an application for leave to me 
as a pupr js rejected owing to the mr^otan'lnm of appal which accompnieil it l>eing 
unstanipd, the rejection of the appheatton does not earrr with it the rejection of the 
memorandum of appal The result is that if theptiuprappliesfortime top) thecourt 
fee, an I time is grante*! to him [t ll9J. an! the court fee is pilmthinthe time 
fixed bv theCourt, the appal must behcll to be in time, though the court fee maj- 
have been pid after the expiration of the pnod of limitation prescribes! for filing the 
appal (s) 

Proviso to the rule— Tlie pr<»«'*o i* mandatorj (a) and is a necessary safe 
guard tntrodncesl lx the legisb ture for the benefit of litigants who find themselves opposed 
br puprs To pron le a safeguard against the proviso being overlooked, the Judge 
admitting a pupr appal should erpf»^ and record briefl) the reasons on which the 
leave proceeds (t) Leave to appeal in forma pupris sraa refu«esl against a judgment 
which held that the 'SccrcUry of State not liable for an alleges! tort committed by the 
plice (?) The SUdns High Court b»* held that it is suQicient that the appUant lias 
a good pnma facie case and that it is not necessary for the Court to amve at a definite 
conclusion that the decree compkuiesl of is conirar) to law or is otherwise unjust or 
erroneous (<f)i but this decision has been disapproved of by another Itcuch of the ume 
High Court {() 


The Patna and Lahore Huh Court* hold that if the Court does not reject the apj ti 
cation unier the prosnso and i*»ue* n<>ticc to the Covemmenl pleader and the opposite 
prtc, Ihes are entitled on the analog of rules 5 and 7 of O 33 to show not onlv thM 
the applicant is not a pupr but also that the application should be rejectcvl under the 
proTi*o (/) The Jladias High Court differs and bolds that the analog) of rules 3 and 
7 of O 33 does not applv Therefore according to the Madras High Court the opposite 
prtv is not entitled as of right to be h?anl on the question as to whether the appbeation 
should be rejected under the proviso #nd after the issue of notice for the luquux into 
pupnsmit isnot opn to the respondent to object that the application shoull ha\e Iwu 
rejected (j) The Allahabad High takes the same view but filtoaing an owr 

ruled Patna decision (A) 

The proviso is of course not appluwble nnltss the appeal is in fi rma pupria (il 


(2) JrAiil rtmfMaHim i Xti/opiM f|S||) SS 
IVni 41 g| I r 5S- V Kinirrl ' 
XaSniiiwio 1 (till*) 4 1 Ml I B<* SS I * 
81 l/<iAii*l limit \ iraAtKl 
(IS-*:;) S Uh U OA I I *11 { ggl % I 
21S ‘^ijjil til \ J ijM A ra (III id I I 
1 I S*1 t,iOI A t> 11 

(4) rijrmfni V I |•.l^(l»l 1)4 1 at ft* m I » 
Ml ( \ I KX lilyxolaN \ Isi 

i> ■/(le-i)-uti t i :u (lit t tw 

(251 A I 3'1 

(6) CaiNMii ( ■>|»l(ll>’n .1 U I 4M 

{f) Hull i'nii'fl V ^r\'frtirv *1 la lll4 I A 

LlifV IS* 1.1 11 t; I 111 A h V 


- r«*vn MUSIV SB iUJ, tit 
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Appllcailon and raemorandam ot appeal— T}u» mti' rc^mrM iwo K'p.^mie o, 

flocumrnts to prrvntoil,— h\ tnmoranlnm of iipi>ril, «n I mi Bppliratmn for 

loAi-c to iipi>c»l a$ ft piuivr INTim the of the j>nii»er bj j licntlon, 

he doe« not tlipirhi ncee«MnU ili^povn! theuppeaL Jfcmsj >tiU treit it b^ an rxxtin^ 


as ft jMupcf i« rejected owins to the meinoramlum of appeal nhieh Bccomiwnie<l It hcinj? 
iin«tanii'e<l, the rejection of the application doea not rarrt with it the rejection of tho 
tneraorandum of appeal The result la that if thepauj>er applies for time to jvij tho court 
fee, an 1 time IS pmnte<l to him [• 149) and the court fee Is ]>ai 1 within tho time 
fixed 1 \ the Court, the appeal must be hekl to be in time, thoujth the court fee may 
have been paid after the expiration of the peno«l of limitation prevribeel for filing tho 
apiieal {*) 

Proviso to the rale. — Tlio pronso is mandatory (o) and is a necesaar} safe 
guard introduced bt the legislature for the benefit of litigants who find them«elrcs opposed 
bj paupers To provide a aafeguard against tho proviso being oierlooWctl, the Judge 
admitting a pauper appeal tboull express and record briefly the reasons on which the 
leave proceeds ( 6 ) I^avo to appeal in forma pauperis was refusnl against a judgment 
which held that the ^rotary of State was not liable for an alleged tort committed by tho 
police (e) The Madras High Court has held that it is sufficient that tho appellant has 
a good pnma facie case and that it is not necesaar} for the Court to am\o at a definite 
conclusion that the decree compLtinesI of is eonirwty to law or is otherwi o unjust or 
erroneous (d), but this decision lias been disapproied of by another Ik-neli of the same 
High Court (s) 

The Patna an 1 Lahore Hii.U Courts hold that if the Court does not reject the appli 
cation under the proMso and issues notice to tho Oovemment pleader and theoppo*ito 
partj, they are entitled on the analog) of rules 5 and 7 of O 33 to show not only that 
the applicant is not a pauper but abo that tho application should be rejected under tho 


pauperism it is not open to the respondent to object that the application should haie been 
rejectel ( 3 ) The Allahabad High Court takes tho same view but following an over 
ruled Patna decision (A) 


The proi iso is of course not aj^Iicablo unless the appeal is in forma pauperis (t) 
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O. 45, renders ihc \aIuation uneound On the mere question of iJie raJue of admitted items 

rr. 3, 4 the Committee will not interfere, nw -hjII they alJotp a partj- to eontend that the 

TBk-itiOQ his been nmreJ at on an erroneous principle, unices he has raided that con 
tcntion bj his printed case (j) In the foWer ease, it is enough if the certificate states that 


for appeal to His Jlajest) in Council, othewis'* specinl lease to appeal will not 
be granted by the Committee except m special coses (a) See notes to s 109 
Certificate ns to fitness and notes to s IW under subhead ‘ Inhere the niatfri' 
13 under the api>eatable tbIuc or is not capable of valuation ' 

Procedure — 11 the petitioner does not prosecute his petition it raiy be itrucU 
oB for non prosecution (fc) 

Appeal — An order glinting a ecrtiticafe that the ca^e is a fit one foe appeal to the 
I'rii j Council is not a ' judgment vriiUin tbe mcsning of cL IS of the liCtteTS Patent 
and no appeal lies from such an order (c) Nor does an appeal be under that clause 
from an order refusing an application for leave to the Privy Council where the rrf««il 
is based on tlie ground that tbe case did not fulfil the requirements ol s 110 above (if) 

Form — For form cvl notice under aub r (2) see App 0, form no 12 


4. [Neil ] For the purposes of pcciimai 7 valuition, 
suits involving suhstantially the same 


Consol latjos ol suits 


questions for determination and dcciaea 
by the same judgment may be consolidated , but 
decided by separate judgments slial) not be 
notwithstanding tiiat they in\ohc substantially the same 
questions for determination 


Consolidation of salts— This rule is new in the absence of any such 
in the Code of 1882 it ’itus beW bj fhe High Court of Allahabad that suits inrwring 
subatantnll) the same questions for determination coul I be consohdifcd ft^ * 
purpewe of re-*f hing the pecnmarj limit netessaiy for an apjwij if fhe property * 
by the suits was the same notwithstanding that the suits were decided by sepira 
judgments («1 According to the Calcutta decisions however such consulid-ition •* 
perniiaj'ible unless the soils focsules involving the same question for deterismal''’*’ 
were decided by the same judgment (/) The Hombaj Ifigh Court has aKoned coiso 
Illation of suits deei led bv sejnmto judgments wj en the point involved was tie 
and the patties had agreeil that the evidence in one suit should bo treated as ef> ir 
In the others and tho reasons in the judgments iti the mam suit were adopted so 
others (g) Tho prevent rule gives effect to the Ca! utti rulings (fi) Pot the 'ffl ras 
High Court following the llomfaov rnhngs allowcl consolidation when t«o aep”*’* 


l»Al} lae - 

*” '■"iS’in'r" ^ if ; 

Slor^rehitH I llaeO) 5 " *./(*,> 
(r) J ronf r> \ Cajnnitn^] 


n 'SJ 1'^ 


" iA 


vflO-O). 

"*,{*,* 5^ 

ri i 
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juilpmcnl^ wcro ^cn’ nfirly llcnUcal(i) It nwl lio ol>«cnril Unit tlmt f 

cin lx? con«f'liihto?l for the |Miqv>*ex of l*rciini\rj \*lattioti must be miilg actuiH^ imti ^ 
tuto<l ancl not merely *“it» yrrmio /iifuri (j) 

Jad^ent — Tlie jadjment retene’l to in Him nile the jml^nicnl njiix-ih-d 
ag:nn»t and not the judgment of the lover Court (I) 

Inherent power to consolidate cases —Thu nile jirondexfor con*oii.iition 
of e.i«es “ for the puq''v«e^ of i*eeumMj xalutti m ” The High Court of I’ltrw hai held 
tint the High Court h-n inherent powera to jicrtnit eon<oliilation of ra*es on ftrounds 
other than those ipc'ifietl in th« rule Aeconling!^ where twonppeaU to IIh Mijesty 
on Council were m »uh«tanec one, the two were ortlercx! to lx? eonsoluL'iled niidtne'l 
together, the Court observing tint * m the intere^tx of justice and to m\c unnecessary 
c\lH?n«c the apiieaU ought to be eonsolidalesi * (f) 

5. [AVto.] In the event of any dispute .'insing hetwcon 
the parties as to the fimount or value of 
tJuh"ora»trn.tin<^“*' the s«bjcct*inatter of the suit in the Court 
of first instance, or ns to the amount or 
value of the subject-matter in dispute on appeal to His 
Majesty in Council, the Court to wliich a petition for a 
certificate is made under rule 2 may, if it tliinks fit, refer 
such dispute for report to the Court of first instance, 
which last mentioned Court shall ]>rocced to determine such 
amount or value and shall return its report together uitli the 
evidence to the Court hy nhich the reference was made. 

Dispute as to value of subject matter —This rule is new It gives legbla 
ti\o rceognitiun to the jiractiee followed under the Code of 18S2 m cases where there 
was a dispute as to the saluc of (ho subject matter of the suit This practice ]S referred 
to in the undermentioned Calcutta ca<e("i) where it was held that a plaintia in n suit for 
damages cannot ensure an apjiesl to the l’fi,y Council by merely jdacing his dimagea 
at A sufficiently high figure A chims Its 10,000 as damages for an alleged def inntion 
TliO suit IS dismisscil on the ground that the libel was pruileged, nml the ilcciiion is 
affirmed in ajipeal .1 applies for ieatc to appeal to the I'tny Council The mere 
fact that A chimctl Us 10,000 as damages is not suflicient proof that the amount of 
the maUer in dispnte IS Its 10,000 Therefore if the other iwrly dispute the correctness 
of the amount A must sliow that the amount of the matter in dispute is Its 10,000 
It hen there IS a contest as to the true salue of the matter in dispute it has been the 
iinariable practice — a practice aanctioned by the Judicial Committee — to ascertain by 
eMdence and ciiquir} what the true value is But where an iiKjuiry has already been 
made at the trial of the suit by the Court of first instance as to the value of tho 
subject matter of the suit, and the finding as to the value has been acquies-ed m by 
the applicant, the High Court nee 1 not direct a fresh inquirj under this rule (n) 

In this connection it maj be noted that a defendant who has pdopted a value given by 
the plaintiff in an appeal to the High Court cannot when applying for leave to appeal 
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O. 45, 
rr. 5-7 


totliePm-j Council, contMt the plaintiff s^aloation for lie cannot both approbate and 
reprobate (o) t\'here a reference is made under this rule to tho Court of first instance 
the inquirj should be held bj that Court the Court of first instance has no power to 
remit tho investigation to some other officer (p) 

Report as to the value of the snbject matter —The Pnvy Council hare directed 
that uhen a report as to the value is made under this rule the fullest information as to 
the proceedings should be included in the record (pi) 

Meet 01 refusal of 6. [S. 601.] Where such Certificate 

IS refused, the petition shall he dismissed 

Costs — Wiere the jictltion is made to the High Court and it is dismissed with 
costs the proper Court to execute the order is the lower Court (q) 

AppBSil — An appeal lies from an order made by any Court other than » High 
Court refusing the grant of a certificate under this rule [0 45, r 1, cl (v)] 

7. [ S. 602. ] (1) Where the certificate is granted the 
applicant shall, 5vithm ninety days or such 
on“'’grant'”of fuTthcr pcTiod, iiot cxceediug sixty days, 
rts the Court may upon cause shown alloii, 
from the date of the decree complained of, or within six weelcS 
from the date of the grant of the certificate, 5vhiche\er is the 
later date, — 


(a) furnish security in cash or in Goiernment securities 
for the costs of tho respondent, and 

(b) deposit the amount required to defray the expense 
of translating transcribing indexing end transmitting 
to His Majesty in Council a correct copj of the whoJ® 
record of the smt, except — 

(1) formal documents directed to be excluded b) 
any order of His Majesty in Council in force for 
the time being , 

(2) papers which the parties agree to exclude , 

(3) accounts or portions of accounts, 5 \hich the 
officer emjjouered by the Court for that Jiurposc 
considers unnecessary, and which the paities 
hate not specifically ashed to be included , 

(4) such other documents as the High Court ma) 
dll ect to be excluded 

Provided that the Court at the time of granting tlie ccrtin 
cate may, after hearing any opposite party who appears, oriier 
on tlio ground of special liaKWup that some other form o! 
sccufitj may be f ’ 

(t.) U Sfnlr,^ r . > 

Inl eo 13 I ( 

(r) II ruBonv llnitujii 


Ml 

( i1) \ I 417 
ll)43<.*l - 31 I 
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Provided further, that no adjourntnent slnll ho gr.iiitcd to 0. 
an opposite party to contest tlio nature of sucli ‘'ccunty. 

(2) Where tlie apjilicant prefers to jnint in India tlie 
copy of the record, cxccj)t as aforesaid, lie sliall also within 
the time mentioned in suh-nilc (I) deposit the amount lofpnred 
to defray the expense of printing sucli cojiy. 

Rale amended — Tho itnhrt»r»1 wonh wore aiMnl inli* thi« nilf Ij\ Art 2fl of 19 ’0 
In *ub ml" (1), th<> wonli orumslK uem “wilhm «« months" The I'cmcl h now 
re-lueetl to 90 Se" notes IhI*^ ‘ Etlensioti of time ” The jiroi i«oes were nlso 

added bj the same Act 

Date of the decree— Tim mems the «litc <m which the decree is prnnounrcil 
not that on which it is ai"iiel (r) 


Extension of time — it has l»een hell l»\ the Judrnl Committee of the I’niy 
Council that the IIij;h Court maj extend the time allowcil for HMtiK the neciintj and 
making the deposit proaidial there are "eogent reaaona” for doing no (*) Aceonling 
to the Aladras High Court the “eogent rM««>ns‘’ must each n* nwald Jeid Iho 
Court to beliete that tho part J waadihgcnt indue time to beprejvireil to lodge thodcjn'iit 
wjthm tho limitesl period, and that ho was prcunte*! from doing ao not owing to tho 
absenoo and difficulty of getting funds, hut owing to romo cirrumit-inces accidental 
or othen\i»0 oter which he had no control or owing to mistake wliiih tho Court woulil 
consider not unreasonable or cause<l hy negligence (() On tlie other linml, it his 
lieen held by the Chief Court of the Ihinjab ihai poserti m a i ogent ri ison fur cxtemling 
the time if the aniount requireil ii large and the a)>|di<xnt has dep xitcsl a aubitantiil 
portion of the amount within the time originally allowed (n) I'rior in Act Jd of lOJO 
it was the iinifurm practice to extend time on gooil cause shown But the object of tho 
amending \ct was to expedite Priay Council apjieah and the re^t^l'‘tt\c words used limit 
the Court a discretion ao that the Court can m no case grant an extension of more than 
sixty days (t) The Allahabad High Court lias hel 1 that the shorter pcrioil allowed by 
the amending Act does not apply when the dc'rcc was passed before tho Act came into 
force (ic) The Bombay High Court has however held that under rule 9 of the Privy 
Council II jles, 192(1, an extension can he grontcil (z) But the iladrns High Court and 
the Oudh Chief Court differ and hoi I that tho Pn>y Council rule does not empower tlio 
Court to extend time beyond that spetificd m this rule (y) 


Cb&Qg6 of security — Th" Bamlay High Court has held that if the appellant 
fails to furnish tho security required the Jligli Court may under rulc9of tho Privy 
Council rules change the form of tho scwanty (s) 

Security In case of consolidated appeal. — tthcre two or more appeals 
are consolulated for purposes of yiecuniary xaluation, the security required by this rule 
IS the whole security which the appellants together have to furnish anil not only a pirt 


(oi V lliriVit (lOiW) u< X\ X 
51 < 811 tf O go r 7 
' V Haqant (lOhXHl I S 7 10 
>1 557 ttinlun Xmuv Jfa/opXSl) 

iivi V Mahnlatthnin’iimt (ISIO) II 
3J1 

V ‘i iMoh (191(1} Vanf fte ni 14 
8 11 Tgi 

'Sun V I’m Narainllggg) (I III glB 
I 1 24a ( gg) s I 11 Mrfy , r % 


(w) 

(X) 

(») 


(r) 



I ISO 


THE FIRST SCHEDULE 


0. 45, of it Therefore if t\yo or more appeals are consolidated, and some sets of appellsnti 

IT. 7-9 furaiih the security required from them, tut others do not, the consolidated appeali 

cannot be admitted under r 8 below (a) 

Costs In England paid oat Ot deposit —The High Court mav order the amounts 
deposited as seturitj to be jiaiil to the respondent s solicitors uiEngland m satisfaction 
of their bill of costs taxed before the Pnvy Council (b) 

Records — The Privy Council hare strongly condemned the inclusion m the 
record of unnecessary papers and di allowed the costs occasioned thereby (r) 

Delay — If delay in the preparation of the record is due to tlie inaction of the ippel 
lajit It seems tint the appeal may be certified as not effectually prosecuted (i) 

Compromise Inadmissible — After the grant of the certificate the High Court lus 
no jurisdiction to pass % decree m terms of a compromise in superse'*‘<ion of the decree 
appealed against (e) 

AppSal — Iso appeal lies under cl 15 of the Charter from an order refusing to etteud 
the time for furnishing security for costs and direetuig the appeal to be struck off (/) 

8. [ S. 603. j Where such security has been furnished 
A Pul on Of app ai 8fi<i and dcposit made to the satisfaction of 

procedure tu rcon Shall— 

(a) declare the appeal admitted, 

(b) giie notice thereof to the respondent, 

(c) transmit to His Majesty m Council under the seal 
of the Court a correct copy of the said record, except 
as aforesaid, and 


(d) gi\e to cither party one or more authenticated copies 
of any of the pipers in the suit on his applying therefoi 
and pa) mg the reasonable osrpenses incurred in pre 
paring them 


* Such security — Sev nolca to r 7 above ‘ Security in case of con^ohdaU 1 
appeab 

Notice — For form of notice imiler cl (6} of (Hu rule Boe App G form no JO 
T1 e accidental oniii«ion of notice is not a sufficient ground for rcliearing prod led 
respondents knew that the appeal had been adinittod (g) 


9. [S. 604.] 

Ilei •ration of »c<crtan« 
.f securlt} 


At any time before the admission of tht 
appeal the Court may, upon cause shoun 
rc\olvethe acceptance of am such sccinity, 
and make fiirtlior directions tJiercon 


(rt) I r, 
0} 1 t< 
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9-A. Xotlnng m tlicse rules requiring any notice to bo 0. 

scr\c(l on or ci\cn to an opposite party 

IMwcr ti «1lb i . »» 1 I ^ J ^ ^ 

n ii<f» jn c=‘c oi jc<r»»cd or rasponuoiit snail ho dccined to require 
any notice to bo served on or given to 
tlio legal representative of any deceased opposite party or 
deceased respondent in a case, where such opposite party or 
respondent did not appear cither at the hearing in the Court 
whoso decree is complained of or at any proceedings sub- 
sequent to tlio decree of that Courfc . 

Provided that notices under sub rule (2) of rule 3 and under 
rule 8 sliall be given by afTmiig the same in some conspioiious 
place m the Court-liousc of the Judge of the District in winch 
the suit was originally brought, and by publication m such 
newspapers as the Court may direct 

TKh rulo v'as (tdOod. b) Act 2C o( lOiO 

10, [S. 605.] AVhoro at any time after tlio admission 
of an appeal but licforo tlio transmission 
•<-m"e}'or r«>TOcat * of copy of tlic rcconl, o\ccpt as afore- 

said, to His Majesty in Council, such secu- 
rity appears inadequate 

or further pavment is required for the purpose of trans 
latiug, transcribing, printing, indexing or transmitting the 
copy of the record, except as aforesaid, 

the Court may order the appellant to furnish, within a 
time to be fixed by the Court, other and sufficioiit security, 

OI to make, within hko time, the required payment 

II. [s. 60S.] Wicrc the appellant 
fails to comply ivitli siicli order, the pro- 
ceedings shall be stayed, 

and the appeal shall not proceed without an order m this 
behalf of His Majesty in Council, 

and in the meantime execution of tlio decree appealed 
from shall not be staj cd 

12. [S. C07.] When the copy of the record except as 
^ aforesaid, has been transmitted to His 

Itffundof bilanwfl po It ’ ii 

iVIajosty m Council, the appellant may 
obtain a refund of the balance (if any) of the amount winch 
he has deposited under iiile 7 
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0. 45, r. 13 13 . [S. 60S.] (1) Jfotwithstandmg the grant of a certi- 

ficate for the admission of any appeal, 
lower- of Court r«.nd:n 3 decieft appealed from shall be iincondi- 
tionally executed, unless the Court other- 
wise dia*ects. 

(2) The Court may, if it thinks fit. on special cause 
shown by any party interested in the suit, or otherwise appear- 
ing to the Court, — • 

(a) impound any movable property in dispute or any 
part thereof, or 

(b) allow the decree appealed from to be executed, 
taking such security from the respondent as 
tJie Cot2H thinks fit for the dne ^erformancG oS 
any order nhich His Majesty m Council ma^ 
make on the appeal, or 

(c) stay the execution of the decree appealed from, 
taking such security from the appellant as the 
Court thinks fit for the due peiformance of the 
decree appealed from, or of any order which Hi'^ 
Majesty in Council may make on the appeal or 

(d) place any party seefang the assistance of the Court 
under such conditions or give such other dircc 
tion respecting tho subject matter of the appeal, 
as it thinks fit, by the appointment of a recener 
or otherwise. 


Alterations In the rule — 

1 The words “admiltinj; the appovl ulticli occurred in the first jursgrapt of 
the old se-tion after the word “ Court ba\e been omitted Tho-e words gi'f ri e *o a 
conflict of decisions on the question whether the Court lud power under the old section 
to stay the e\ecution of the decree appealed from after a petition had been present 
for leave to appeal but before the appeal was admitted It was held hj the Ifigb Couf 
of Bomlw> that the Court had the power (A) On other hind, it vns held bj theHi-‘ 
Court of C.ikutta that the Court bad no such power, the dci-iou bung based on the 
ground that the word® the Court almilttnif ike aji^tcal indicated that no sta3 coo! I be 
grante<l vnld the a]>peul teas a7mtlte4 (i) The wonU * admitting tho appeal ’ have been 
omitted to mal e it clear that the power eonferml tlii', nilo inaj be excrci-ed at **tiV 
lime after the presenting of the petition, and e\cn before t!io grant of a certificate u'f 
the admi—ion of the npp"nl 


Another result of the oniiHsion of tlio words adimlling the appeal ’ after the wori^ 
"Court ’ is to in\e«t tho lliitli Court with p >wcr to 8ta% execiiti n, notwitlistaii h'V 
that an apjKal has bcui admilUd In ej«c nl loraeof His ■Mijist\ in Council 0~) 


(A) III J inl-Oi V If (islj) 1 > I 

1. ni 10 
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the Calc cf it hcl 1 thnt »mee the jtoirm conlcrwl 1 j the corre*pon ling t< COS 
could onK he cJcrci«o<l hj the Court olmt/tinjlR* apjvn! the Huh Court hid no power 
to Btai eie'ution where the nppeil win Hilmideil h\ rpe wl leave of IIii Majeitv In 
Council (I) 

It eeetni imneceisan to atl I that a I)i«tnet Court cannot utaj cxeciiti m and that 
tho I rovi«ions of 0 41, r C, hare no application (I) 

2 The words ‘ bj the appointment of a receirer or otheriri«o at tho end of 
cL (d) arc new 

“The Court. — ^The “Court referred to m this rule and r 14 is tho High 
Court (m) 

Stay of execQtlon before grant Of certificate —s?e notes above xMtcmtions 
in the rule, no I 

Stay of execution In view of an appllcatlim for special leave to appeal — 

The lli_h Court has an inherent pon-er to make an onler for staj of erecution m view 
of an application bj the judgmentnleblnr to tho Judicial Committeo for special leave 
to aptieal to His Majesty in Council (a) 

Stay of hearing of the snlt — ^Tlie High Court reversed an ex parte decree on 
a mortgage and direetcil the suit to be tvheaiil The morigogec s appeal to the Trivy 
Council was admitted and the Calcutta High Court held that the Court luid power either 
under this rule or m its inherent juriwliction to ata) tho lieinng of the suit j ending the 
appeal (o) 

Clause (b) — ^Tho respondent decree holder a failure to give acountv will not 
deprive him of the benefit of sec to of the Limitation \cl <p) 

Clanse (C) — if the Court fiscs a time f r furnishing securit> as a con lition of 
stay of execution il is advisable that the time for tcnler of security shoul I be specified 
with further directions for the inquiry as to its sufllcienc) (9) Proceedings toe final 
decree for partition after a i rehminar> decree has been passed are not execution proceed 
tngs which can be stajed under this role (r) 

Security after execution — ^The Court lias power to require securdy to be given 
under this role even after the decree has been eiccuted wholly or in part (s) It has also 
the 1 ower to ataj further ese utlon after the decree has been partnllj execute I {!) 

Stay of execution where appeal admitted by special leave — Sec notes 

above Alterations in the rule No 1 second ]>xragrapk 

Appointment of receiver where appeal admitted by special leave — 
The High Court has power to appoint a receiver under cl (d) notwithstanding thatthe 
appeal was admitted b) special leave oi llis Majesty inCounciHu) 

Practice — Applications of the character mentioned m this rule ought alwajs to 
be made in the first instance at an} rate to the Court in Indii which has ample power 
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THE FIRST SCHEDULE. 


0. 45, totlcal the matter acconling to the circunistanoes of the pvrticuhr c'\«c, and his 
IT. 13'i5 hnoMlcdgo of detiih iihicli the Jadicial Comniitteo cannot jictsse^a on nn interlocutory 
application (t) If the application is refused by tlie High Court, and the Judicial Com* 
rnittoo IS of opinion tint the application ought to have been granted, it may gnnt a stay 
of escention, and will give leaxo to tho tespondcnt to apply to the High Court for an 
order as to sccuritj or any other relief As tho order is that of tho King in Council, the 
High Court 13 bound to taho notice of it and togoxem it«el£ accordingly (ic) 

Appeftl. — appeal lies under cl lf> of tlio Letters Patent from an order refusing 
to stay execution pending appeal to tho Pnvy Council (r) 

14, [S. G09.] "Wlicrc at any time during tlic pendency 
of the appeal the security furnished by 
cither party appears inadequate, the 
Court may, on the application of the other 
party, require further security. 

(2) In default of such furtJier security being furiuslied 
as required by tho Court, — 

(a) if tho original security ivas furnished by^ tho appel- 
lant, tho Court may, on tho application of tno 
respondent, execute the decree appealed from 
as if the appellant had furnished no such secuuty I 

(b) if the original security was funushod by the ics- 
pondent, tlio Court shall, so far as may be practi- 
cable, stay tho further execution of the dccrcC) 
and restore tho parties to tho position in I'hicn 
they respectively were when tho security I'hich 
appears inadequate was furnished, or give such 
direction respecting the subject-mattei of the 
appeal as it thinks lit. 

“Tb© COVUt." — See not<^ XMider Ibo Ba.TO« bead to T 13 above 


15. [S. GIO.] (1) AVhocvcr desires to obtain execution 
of any order of His Majesty in Council 
shall apply by petition, accompanied by n 
certified copy of the decree passed or order 


>Ai/iyn/ii(IWl(J)£JJtal 87' 


•1 r>f I 


1 ^ UlJt 




3'4> 

citlin wm ii<n Ip I ) tl'p f 

»li> of rxppntl n nn I *1 
crsiilnl n f r ll>f" 

Uli ^lllS It liiwl ti. p. »PT 1 
untllthp iU*ro«iilof tlioTI* 
tVilnrll) 

UvApI., Innitl V UAil'p* 


JXIry 
ui) 11 r.i 



APPEAL TO THE KINO IN COUNCIL. 


1135 


made m appeal and sought to be executed, to the Court from 0. 4 
a Inch the appeal to Ills iMajcsty was preferred. 

(2) Such Court shall transmit the order of His Hajesty 
in Council to the Court which passed the first decree appealed 
from, or to sucli other Court as Ills ^lajesty in Council by 
sucli order may direct, and shall (upon the application of 
either party) give such dweetions as may bo required for the 
execution of the same ; and the Court to nhicli the said order 
IS so transmitted shall execute it accordingly, in the manner 
and according to the provisions applicable to the execution 
of its original decrees. 

(3) A\Ticn any monies expressed to bo payable in British 
cuiTcnc)’ are payable in India under such order, the amount 
so payable shall be estimated according to the rato of oxchango 
for the time being fixed at the date of the making of the order 
by the Secretarj' of State for India in Council with the concur- 
rence of the Lords Commissioners of His jMajesty’s Treasury 
for the adjustment of financial transactions between tho 
Imperial and the Indian Governments. 

(4) Unless His Slajcsty in Council is pleased otherwiso to 
direct, no order of His Rlajcsty m Council shall bo mopcrativo 
on tho ground that no notice has been served on or givon to 
the legal representative of any deceased opposite party or 
deceased respondent in a case, where such opposite party or 
respondent did not appear either at the hearing in the Court 
whose decree was complained of or at any proceedings subse- 
quent to the decree of tliat Court, but such order shall hax*e tho 
same force and efliect as if it had been made before tho death 
took place. 

Alterations In ths rule— Faragmpbs 3 and 1 of the old sectioa which related to 
the enforcement of the liability of a rorety for the costs of the respondents have been 
omitted in ticw of the general rule now laid down in sec 145 Para 4 was added by 
Act 26 of 1920 m order to prevent delays m the disposal of Pnvy Council appeals 

JnrlsdlCtlon of Patna Hlgb coart — ^The Patna High Court has no jurisdiction 


“ Whoever desires to Obtain execution "—The Patna High Court has held 
that when a decree is passed in favour of a number of persons jointly an application by 
anj one of them under this rule is raflicient to entitle all of them to apply in execution 
to the Court below But that when several persons are entitled to separate shares, an 


(y) LaJjiy (1017) S Pat X.r 0S1.4SIC 4S7 
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0. 45, r. 15 order for transmission passed at the inatance of one of them would not entitle the others 
to applj for execution to the lower Court (z) But according to the JIadras High Court 
nil order for transmission iiassed at the instance of any one decree holder enures in all 
cases for the benefit of the others and that it is not necessary that each person mteresteJ 
should obtain a separate transmission order (a) 


Functions of the High Court under this role— The act of the High 
Court m receiving and filing orders of His ^lajesty m Council under this rule is a purely 
ministerial function The High Court, therefore, has no power, under this rule to ducu's 
the eSect of the order of Hts Majesty in Council on an application to file the order H 
the order is impeaebed as erroneous, the proper course for the party aggrieved by the 
order is to apply to His Majesty in Council to make the necessary alteration or modi 
fication m the order (6) But whether the order is ministerial or not, if the Judge makes 
an order under a misapprehension of his ji^risdiction an appeal lies (c) 

"Execution ‘ — The word execution ” includes restitution as described in sec 144. 
A person, therefore, who desucs to obtain execution, though it be by wayof restitution, 
must apply in the first instance to the Court indicated by this rule (d) Th® 
provisions of this rule are mandatory so that if the petition is presented to a diCetent 
Court the execution application is liable to be dismissed (e) 

Application for execution of order of His Majesty in Council hy assignee 
of order — inhere an order of His Majesty m Council is transmitted by the High Court 
lor execution under sub r (2) to the Court which parsed the first decree appealed from* 
the latter Court is not in the position of a Court to which a decree is transferred for f** 
cution, and it is not therefore precluded from entertaining an application for execiitiM 
of the order by an UMiynee of the order (/) SecO 21, r 16, and notes thereto, “ 4ppl*^ 
cation for execution by a transferee abould be made to the Court which passed the decree 
Enforcement of liability of surety — A obtains a decree agamst B inaHigb 
Court for possession of certain immovable property B appeals to the Privy Couoci , 
and C stands surety for A s costs of the appeal [r 7, sub r 1, el (a)] H the appca 
dismissed with costs A may proceed against C for ct^ts by an app/ica/ion /or 
ts X45] 

Assuming m the case put above that A applies for execution of the decree, 
that possession of the property is delivered to him on D standing surety for re delivery 
of the property to B, and for the paj nient of mesne profits in lh“ event ol B ^ appea 
being successful [r 13, sub r (2), cl (b)] and that the Privy Council allows B s apix"-* 
and reverses the c!e"ree of the fligb Court , m tJiat event if A falls to re deliver the pr° 
jierty or to jiay the mesne profit# to B, D may pro-^d agamst D by an apihcotton p'' 
ejreenlton [fi J45J/p) 


Restitution — 4 obtain# a decree against D for possession of certain imniovft ^ 
property Possession of the property is delivered to him in execution The do ree H 
then set aside m appeal to the Privy Council Pending the appeal to the Privy Coimoi^ 
the property is sold m execution of a de'ree obtained by C agamst and it is ! nrihv ‘0 
by P P IS entitled on reversal of the decree by the Pnvy Council to restitution of t 
property ns agitnst J\ the Kttcr being a “ representative ” of .4 within the i iicvnina 
(f) < 30) \ I 074 . .rt7 
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of i«oc I" (A) The I'ttni Ifvh C* urt « n«i lc« thil I rtx'cf’hn^* f irrr«tiliiii m arc not ( 
jiroccCTfingi in cxix'uti n an*l »o jn I’ltnx ap] Iiratioii^ lor rv»tituii u r ti»r<|ucnt on a ff 
I’nvx Councjl <lp<Tro are not mxiJf un<lrr Ihi* nilo to tho llixh (.< urt bill to the trial 
Court (0 The Mlalnlnil High Court ttmH auch an aj plimti >n n« < no t ) cni nro an 
Onler m Council an 1 aubjeet as rrganN Iimitatinn to art 1K1 of the 1 imilnti n \i I (j) 

Ve note «n ler a. 141 \jnmat wh >m rpatituti m mxt l>e cliinieil an 1 whether 
a jiroceeiling un ler thn aeetion i« a pnwwtling in executi in 

Mesn6 profits — ^\ herea iwrtx ia«lMi*o««c««e«l of Ixndiii j ursiniu e of a ilocree of the 
High Court anil theilcerre n re» er«e»lin appeal to the IVivj Council he m enlitl-Ml not onl^ 
to restoration of the Isml, but to mc«ne pro*ita clunnR the period of dispo-vso'wion though 
the order of Hia Majestj in Council nil) be ailent as to inch profits (1) Vc sec 141 
Rate of CXChaitgS — Tlie Courts hare diffeml on the question whether the 
words for the time being refer to llio rate of exchmge at the date of the passing of 
the order or to that current when the amount is realised The former \ icw is held by 
the Calcutta High Court (f), the litter b) the AllahaUid High Court (m) 

Interest on costs — ttliere interest on costs is not allowcil in the order of His 
Alajest) m Council, such interest cannot be giien b\ an) Court m this countr) (n) 

Letters Patent appeal—* \n appeal lies under cl 15 of the Letters Patent 
from an order of a eingle Judge of a High Court refaimy to transmit for execution the 
order of Hia Majest) in Council as proxided b) <ub rule (3) of this rule (e), or girmg 
directions in modification of the order of IIis Majesi) m Council (p) 

Limitation. — Anajiplicationfor execution under this rule is gotemed by art 18J 
of the Limitation Act, 1(103 {q] 

Dismissal of appeal for want of prosecntlon — 1\ here on apiKai is pre 


ally with the matter of the suit, but merely recognizes aulhoritatixely that the appellant 
had not complied with the conditions under which the appeal was open to him, and that 
therefore he is in the same position as if be bad not appealed at all (r) 

16, [S. GIL] The orders made by tlie Court l^hlch 
executes the order of His Majesty in 
iD^wticcutioD”''’" Council, relating to such execution, shall 
1)0 appealable in the same manner and 
subject to the same rules as the orders of such Court relating 
to the execution of its o)vn decrees. 


Appeal — Sec notes to r 13 aboxe. Letters Patent appeal” 


(A) CarKifAnj Frc 
All 337 
(i) Jugal Kithore v lU 


La j I JIal (190S) sa 


- r 9 itjft (!»’■) 

- I at "SS lOi 1 C Ot 1 ( ‘’*) X 1 "OS 
O) SeLan > lUi jaalh (lO.i) SO Alt 07 1)2 
1 C e*S ( ?) A A . 13 

(t) Arinaeletlam v irunaehtllani (I802) 15 
JIa.t "03 

({) Dalhina \ Sanda (tSSO) "g Cal 357 
JIahomtd\ 33 

<ri) Faram Sulh N Fan Fijat (lO'^O) 8 All 
6 0 

(n) Dalh an ^ ’tnrorfo (IROO) 23 Cal 3 j" 
Imtirr v ''rerrlar;/ p/ S(atc(I9*l) IIS 
137 seal ISl 


(«) Uarruh Chiader x Rah SanJen (1982) 
0 Cal 183 ID I \ 4 In appeal from 
Rah SooudfriDib a tn rc (1881) 0 CaL 
691 See aUo Lilanand v Auci' npur 
(18*0) 5 Beog L.K OOo 608 13 31 1 A. 
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THE PIEBT SCHEDULE. 


ORDER XLVL 


Reference. 

[s. 617.] \\Tiere, before or on the hearing of a suit 
or an appeal in which the decree is not 
nigh^co'm ‘Ticstion ta gubject to appeal, or where, in the exe- 
cution of any such decree, any question 
of law or usage having the force of law arises, on which the 
Court trying the suit or appeal, or executing the decree, enter- 
tains reasonable doubt, the Court may, cither of its own 
niotion or on the application of any of the parties, draw up a 
statement of the facts of the case and the point on which 
doubt IS entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court. 


Alterations In the rule — 

1 The words " is not subject to appeal” liare been substituted for the word 

‘ filial, ' as the eiqiression " Ihial defree '' is now used m this Code W 
contradistinction to a ” preUmmaty decree ” 

2 The words, *' or the construction ot a document, which censtruetioa josy 

affect the merits,” which occurred m the old section after the words, 
the force of law,” bare been omitted, as they are sufficiently coreted by the 
power to refer any question o! law 

Hearing of a salt or appeal —a reference can be made to the High 
under tins rule onlj in a ewit or an oppeal »n a sutl, and not in every matter 
Court in wluch a point arises on which the Court entertains reasonable doubt (i) Tno 
where a pleader was fined Rs 2o by a Subordinate Judge for refusing to act on beb# 
of his client after receipt of retaining fee, ami on appeal the District Judge referred t e 
matter to the High Court under this rule, it was held that an reference could proper y 
be made under this rule as there was no »«il or appeal ta n Nor can any 

reference be made in n proceeding other than a amf or an appeal in a aa»f even by virtue 
of the provisions of sec 141 obovefn) Soenotes to sec 141, The procedure pron'e 
in this Code,” etc 


Decree not subject to appeal — This rule does not authonre a reference to the 
High Court except in a suit or appeal in which the decree is not subject to appi'’ 
Therefore no reference can be made to the High Court in a matter in which an app*^ 
lies, for in appealable cases a remedy to correct possibleerror isprovided bj theappe»i 
It is only when a decree is not subject to appeal tliat a reference can be made under f 
nile (i) In liamphul v Durga (n), nMunsif, being of opinion that he had no jucis''*^ 
tinn to entertain a particular suit, returned thepUint to bepreventeil to the proper 
On appeal, the District Judge referred the matter to the High Court The High Cout 




AhmiWhoi (IWl) J3 Hun 


<n InrSrinfr m 78 

(u) Iinmo-hri \ hiltxr'i (1911) 3ft Mai 1ft 
1<l I ( S*0 loKcrtlv Ifunirltlv M~l 
C W \ 5J1 Hill MJ ( gS) \ t SOI 
<r) ri'j'iv Tunfi irAnri (1031) 10 lal 471 
1S3 1C "0- ( 31) A 1 3S3, I tmif \ 


Mn.ji (18S7) 

/faBiti m/irflBSO) 71 !■ K 
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b'-lil th't tlie onler of the returning the pKint being nn nppeihhlo onler [O -13, 

r 1, cL {«)]. the High Court hail no |un«lietion to rntertam the reference On the Mmo 
pTounil It IS behl that there couhl be «o TclrTencr ornler this rule m n matter n! probate, 
ami that an order made ha a District Judge on an applieatton for proliato licmg npjval 
abV, It cannot bo rcferreil for the opinion of the High Court under tins rule t hum'll, nhen 
referred the High Court maa deal aiith the ca*c as a Court of concurrent jurisiliction 
under see 2C4 of the Indian Succession Act (x) 

Jurisdiction — It has been aaid that a Judge who has no junsilietiun to hear a 
suit or an appeal has no jurisdiction to make a reference before or at the hearing of such 
suit or apjieal (i/) Hut in a case avhere a Small Cause Court Judge doubteil if ho had 
jurisdiction to entertain a suit, the Calcutta High Court acccptcsl a reference and 
directed him to return the plaint for presentation to the projicr Court (s) 

Reasonable doubt.— t refereneo under tlus rule can onl) be made when a Judge 
entertains a reasonable doubt on a ijueslion of law or usage haring the force of law. 
A Judge cannot ordinarily entertain a reasonable doubt on a point clearly decided by 
the rulings of the High ^urt to uhieh he is subordinate, unless the authority of the 
decision can be questioned hj airtue of anything said or decided in the Priry Council (a) 
If the Court has no reasonable doubt it shouM not make a reference merely because it is 
asked to make one (b) 

Reference by Presidency Small Caase Coort.— f^ce Presidency Small Cause 
Court, ISSJ, 8 CO 

2. [s. G18.1 The Court may either stay the proceed- 

incs or proceed in the case notwithstanding 

Court maj rass decree ®i » s s ® 

eontinscDt upon dcciiion sucli rcfcrcnce, anu may pass a decree or 
of niBh Court make an order contingent upon the deci- 

sion of the High Court on the point referred ; 

but no decree or order shall be executed in any case in 
which such reference is made until the receipt of a copy of 
the judgment of the High Court upon the reference. 

3. [S. G19.] The High Court, after hearing the par- 

. ties if they appear and desire to be heard, 

Judffiucnt of nifili Court . it n • i .i i o i i t ti 

to be tran.mittec) iind caio shall dccid© tlie pomt BO reierTcd, and shall 

dlsTOKil o! accoidinaly , . r*i.'i j. t 

transmit a copy ot its judgment, under 
the signature of the Registrar, to the Court by wliicli the 
reference v» as made *, and such Court shall, on the receipt 
thereof, proceed to dispose of the case in conformity with the 
decision of the High Court. 


“ Such Coart shall proceed to dispose of the case la conformity with the 
decision of the High Court." — in Yule a Co -V Mahomed Ilosaein (e) the Calcutta 
Small Ctiu^ Court passed a. decree for the pUmtiSs contingent on the opinion of the 
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THE HBST bOHEDTJLE 


O. 46, 
rr.3.7 


High Court The High Court bdd that upon the case pteaenled by the plaintiffs they 
could not re o\er The judgment of the Higli Court uo,s transmitted to the Small 
Cause Court and the SmaW Cause Court Judge, instead ol entering judgment tor the 
defendants allowed the suit to be snthdrasv'n b> the pUmtifls with liberty to them to 
bring a fresh suit [0 % i 13 Upon a petition for re'risvon it was held by the K^h 
Court that the Small Cause Court siras bound on leceipt of the decision of the High Court 
to dispose of the case in cordortnity with that decision and to enter judgment for the 
defendant'* and that the order allowing the plaintiff j to withdraw from the suit was illegal 

4* [s. 62a] The costs (if any) conse 
Court''" quent on a reference foi tiie decision of 

the Higli Court shall he costs m the case 

5. [b. 621.] "Where a case is referred to the High Court 
under rule 1, the High Court may return 
ot^comV maU/Vefewm ^hc cuse foT amendment, and may alter. 

cancel ox set aside any decree or order 
nhich the Court making the refeienco has passed or mads 
m the case out of wluch the reference arose, and make such 
order as it thinks fit 


6. [fa. 646A.] (1) Where at any time before judgment 

rou?t qMstioM tu jum doubts whether the suit is cognizable 
diction n*na cau « ^ Couit of Small CausGS oT IS not so 

cognizable it may submit the record to the High Court ivith 
a statement of its reasons for the doubts as to the nature ol 
the suit 

(2) On receiving the record and statement, the High 
Court may order the Court either to proceed with the suit or 
to return tho plaint for presentation to such other Court as i 
may in its order declare to be competent to take 
of the suit 

At any time before Judgment — a reference under this rule cm onl> be 
6f/ re ) i l,,raint i 1) 

7, [s, 646B.] (1) Wliete it appears to a District Court 

tliat » Court subordinate thereto h‘is> 
reason of erroneously holding a suit to u 
cognizable by a Court of Small Causes or 
not to be so cognizable failed to cAerGi‘'C 

a jurisdiction acsted in it bj lav., or exorcised a junsaictiou 
not *^0 Acsted, tlie District Court may, and i f required >>>"_ 

Id) II rolfrale 5ai4.(F.f.'lf(lvOO)SI Iv in SiO 


m vicHq ni itirt c ett 
»uli It f r r 'I 1 n rr cwl 

inul T I in n 1 t^Kra*!' 
jutl f[6tl olntnalfeau « 
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party Miall, submit tlie record to tlio Iligli Court uith n 0. 
Rtateuiont of its reasons for considering tlio oj)inioii of tlic 
subordiintc Court witli respect to the nature of tlio suit to lie 
erroneous 

(2) On receiving the record and statement tlic High 
Court may make such order in the case ns it thinks fit 

(3) With respect to any jiroccedings subsequent to 
decree in any case submitted to the IlighCoiirt under this rule, 
the High Court may make such order es in the circumstances 
appears to it to be just and proper 

(4) A Court subordinate to a District Court sliall comply 
uith any requisition uhich tlio District Court may make for 
any record or information for the purposes of tins rule. 

ProTlnclal Small Cause Coarts Act 0 of 1887, sec 16.— 6oction iCof the 
Prormcjal Smsll Cau<e Court « Act rum m follows * Rare »» expressly procided bj 
this Act or b^ anj other enactment for the time bem); in force, a suit cognisable b\ a 
Court of Small Cauvrs cln/l not U intdh} an\ other Court haring jurixliction nilhm the 
local limits of the jurisdiction of the Court of Small Cau«es by which the suit is triable ” 

“If required by a party shall’— it has been hcM by the High Courts 
of Madras anl Cal utta that a District Court is bound to make a reference under this 
rule if one of the parties requires it to do so (e) On the other hand the Allahabad 
Hish Court has held that the wort! * shall * is not mandatorj, but merelj directory 
and tliat s District Court should not make a reference under this rule, unless it is satis 
tied that a Court subordinate thereto has come to an erroneous finding on a point of 
jurisdiction in regard to the particular suit before it (/) 

Statemeat of reasons — Ulicre a reference is made to the High Courts under this 
rule, the District Court n hich makes the refemece should state its reasons for considering 
th** rpinion of the subordinate Court with resx>ect to the nature of the suit 
to be erroneous (j) 

Powers of High Coart aader this role — There is a conflict of decisions as to 
the jiowers of the High Court under this rule as will be seen from the cases considered 

Wu^raUnn 

A suit cognizable bj a Small Cause Court is tried bj a District Munsif on the onginaj 
s de without objection to his juris liclion, and a decree is parsed for the plamtiffs The 


decision of the District Court It » clear that the suit being one of a nature cognizable 
bj a ‘•mall Cause Court the District Munsif had no jurisdiction to entertain it under 
his ordinarj jurisdiction having regard to the provisions of section 16 of the Provineial 
Raiall Cau«e Courts Act set forth above hor had the District Court jurisdiction to 


(isonj 13 aiii 211 

Ari«lo HI 


in Mahn Copal \ Chajvnn Dan (lesO) 11 
All SU 
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THE FIRST SCHEPULE. 


0.48.r. 7 entertain the appeal Irom the decree in such » suit ^^'hat order sliould the High Coart 
juake, nssumjng, of course, that the suit was one of a nature cogniiable by a Small 
Cause Court and which ot the following courses should it adopt ’ — 

(1) Should the High Court set aside the decrees of both the Courts below and 

Tcturn, the pUintfot pcesent&tvon to the proper Court ' 

(2) Or has it power to consider the case on the merits and to decline to interfere 

m the matter even though in strict law the suit should have been tried under 
a different procedure t 

(3) Or should it not set aside the decree of the District Court as having been 

made without jurisdiction and then dispose of the case on its merits leaving 
the decree passed by the Alunait to stand or not as may in its discretion 
appear best ♦ 

The first course was adopted by Wiite, C J , in a Jfadras case where the learned 
Judge observed that there was no altemativo but to adopt that course (ft) 

Tho second course wasadoptedbj the High Courts of Calcutta and Patna m the under 
mention^-d cases (0> where the Court declined to interfere on the ground that they bad a 
cooiplcte discretion m the matter 

The third course was adojited lO a recent case by a Full Bench of the lladras High 
Court (3) Tho full Bench held, dinwiting from the Calcutta dvcwvons cited shore 
and overruling an earlier hladms case (1) m which the Calcutta decision uas foHowd 
that the decree of the Distnct Judge should bo set aside as having been passed witbuut 
jurisdiction That decree was accordingly set aside, and the decree pasted by the tfufl'ii 
was restored The same course was adopted m a Bombay case (f) 

As regards the Allahabad High Court, it declmed to interfere in one c®** 
ground that the present rule did not apply unless there was an erroneous MJufJ ^ 
jurisdiction, and that could not occur il no objection to jurisdiction was taken bvri J 
patty in the Courts below (m) In a later case, it followed the Full Bench ruling of * 
Madras Courts, and set aside the decree of the District Court and restored the decree 
passed by the ilunsif (n) 


ORDER XLVII. 

J?cbieio 

... ....... 1. [s. 023.] (0 Any person cor«- 

ju izuiMit tlerJDg Inm^elf aggrieved — 

(a) by a decree or order from vvlucli an appeal i'? allott' 
ed, l)ut from which no appeal has been jircfcrrcd, 

(b) by a decree or order from tvhicli no appeal is alloaod, 


U) rirrt V l ilAn < 

(■I .11 /«l V'J ( V j/JifiJiar (tuh) a.» 
m,sTi ( I'-’ 
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(c) by a (leci'Jion on a referonco from a Conrt of Small 0.^ 
Cail':C'5, 

an<l ^^ho. from the <h«co\cry of new and nn]>ort,\nt matter 
or o\idcncc which, after the overci^e of due dthgonce. wa-' not 
vnthin his knowledge or could not lie j>roduco<l liy linn at the 
time when tlie decree was jiasswl or onler made, or on account 
of some mistake or error apparent on the face of the record, 
or for any otlier sufiinont reason. cIcmtos to obtain a review 
of the decree passed or order made against him. may apply 
for a ie%now of judgment to the Court which pas-cd tlie decree 
or made the order 


(2) A partv wlio is not appealing from a decree or onler 
may applv for a rcMcw of judgment notwithstanding tlie 
pendency of an appeal hy some otlier party except whciv the 
ground of such appeal is common to the applicant and the 
appellant, or when being respondent, ho can present to the 
Appellate Court the case on which he applies for the review. 

Rertew ander tbe Code of 1859. and the Code of 1677— Umlpr the Cmlc* f 
1850, 8 370. «n apphcAtion for rpvjcwooMM Wcntortninoil on thr gmiinilnt 
of new msttrr or ulrticp which «a< not willun hi« {ftpplifnnt’el hnowliHlpo, or roiillnot 
be adilucfdliN him»t thotimo when 8«fhd<^roo wa^ |w««(Hl,or for nnj other Rowl nnd 
sufTiricnt roAson Lndrrfho Co<!« of 1877, 8 An fipi’Iicalion for tOMCW rouhl bo 
entert.*jied on tho ground of "di^coverj of new nml important nifttlcr or cMiUnco 
which, after the cscm«c of duo diligonoc woanot wilhin his [applicant s] knowlciltio or 
could not be pro<luoo<l bj him at tho time when the docroo was ivisaotl or onler wado, or 
on rroowflt oj tomt imalalt or orfor op/wront on f/S< /are o/llle rrcopif.orfornnj other 
sufficient reason ' See 0J3 of thoCoiIe of 16S2Hin tiusn-spect tho Nimo ns s C23ottho 
Code of 1877 The present rule is a rcprmluction of s CJ3 of tho Code of 18S2 

In What cases a party may apply for a review— A pnrtj npg^lo^(Hll.J a 

decree or a decision specified m clause (a), (b) or (c) of sub rulo (1) [seo a IH] inaj 
apph for a rei lew in aiij of tho follow ing cn«es — 

I on the ground of the discover) of now and important matter or o> idenco which, 
after tho exercise of duo diligence, was not withm tho knowledge of the 
party or could not bo produced by him at tho time when tho decree was 
passed or order made , or 

If on account of some mistalo or error apparent on the face of tho record , 

III for any other sufl’iciont renwn 

EZ parte decree or order — It » competent to n party against whom an ox parti 
decree or order IS pnssoil to applj for a resiew, i! tho circumatancea bring tho case 
within O 47, r 1 (o) But since the decision in Chajjit Raina case rol) limiting tho 
words “other sufficient reason’ to a reason analogous to thoso specifieil in the rule it 
has been hell that a partj, whose appeal haa been dismissed for want of appeamno", 

), r 13. and O 41, r I'l 


(ol) (1122) 43 I A HI S lah J27 'SIC 
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TPE riRST SCHEDULE 


0. 47, r. 1 Tlie Court lias juruJiction to review an cx liarte order for issue of urit for clelivcty 
of ])o«session and to re-all the wnt (y), or to review an cx parte order made uiidi.r 
s 43 of the Provincial Insolvency Act, IDJO annullin/i the adjudication of an 
insolvent (r) The Court has inherent jnnsdiction to revjew a final decree on a 
niortgige made without notice to the mortgagor (a) 

Consent decree — A consent ilecrce cannot Lo reviewed on the ground that tli" 
decree was obtained b3 fraud, undue influence or coercion (0 But the Court uw m 
Its inherent jurisdiction set aside an mtcrioculorj' order which is not a final order or 
judgment («) 

Miscellaneous proceedings — ^The provisions of the Code as to review apply to 
proceedings under the Indian Succession Act and an order granting letters of 
administration is open to review (») 

Interlocutory Order — ^The Court maj in Its inherent jurisdiction rev lew en inter 
locufory order made m Chambers even though the ease does not fall within the terms ol 
this rule (ic) 

Order on application —t\ here a party nggneved by a dc-reo applies fof 
icview, the application may either bo grouted or reje-ted (r 4 below) 

If tlic application is rejectccl the case ends there, and the parties ere relegatc'i 
the old ile^ree Tho order rejecting the application is final, and no appeal lies there 
from (i 7), but tho party aggrieved may appeal from the old tle-rce 

If the application is admitted, the case is re heanl, and it may result i« « 
of the decree or in some t inalion of it In either cn«e. tli* vvhol» matter havnng htw 
re opened, there is a fresh de reo (*), until that fresh decree is passed the old de-roi. 
remains in suspense (y) 


I Discovery of new and important matter or evidence— ft 

M sought on the ground of ibedi'.eoverj of new evidence the evidence must be(l) rdvra” 
and (J) of such a character that if it had been given in tho smt it might pO'SiMv 
altered the judgment (r) As stated by I<ord Loreburn, L C , in Brmcn v ('ll, “ 
[new evidence] inustnt least be such as is presumably to bo believed, anl if behevi 
would be conclusive Applications on thisground must be treated witli great rau'i’" 
and as required by r 4 (2) (b) the Court must bo satisfied that the milcri'N plirei'" 
before it in aeconlance with tho formalities of the law do prove tho osistencD of th'' 
alleged (6) It is not only' the dneovery of new and important eiidcnc* that ^ 
a jvarty to ajijily for a review, but the discoveiy of any new and impartant «h"’ 

was not within the hnowleilge of the party when tho de ree mbs made -I ®''vd 
roenver a sum of money aihgeil to b« due under a cc'tnin agrc'^ment, and uhtaiMC* 
decree D njipenled to the Pnvy Council IVnding tin ajipeal A brought au '*1' '' 

il) ! ithr>l<nn\ ltffin»IHtOi^yt\Cs\ UJ i («) 1 .u«/v t/ / (N • 2)( l« ” > ^ " 

3111 »S I I 1141 ( -j) V C lOi! 374 145 I t s ■ ( J 1) I li 
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»CMn»t / to rrcoxrrannthpr »um of m n« lo 1 itp Ix^ome <l>ie un Irr tl p Mine 

upropmrnt nti I o1 tninpil n dpcrrp on rt< tint ytS of ihf former etrerer Ti cir Ix>nl«hip« 
cftlciVivA ( imcil rt>\tr«o<> tlip fir«t •Ifcrcp 71 ll rn nppIiM for a rpMpw of tl p »pcon I 
dcPiTP an 1 IJ p «pi limtion wan alloiapil on ll p pmun I that m tlip circum*tanepn of t1 o 
canotlpPrin C< unrti «lpci«inn was npwanl imiortant tnniler on winch to npplj for 
A rpn ipw of tl p apcon I ilpcrpp (r) Tins ilpptnion itan In on thp pjwial facts of Ihp casp 
In ■imr t IjoI y ^^n Ihn Das {il) it was hall tl it whprp a clpcrpp is l>a«(sl ujwn a decision 
of A I>i\i<ioiiaI Bench of the lliph Court an I that ficet'ton is siibspqnrntlt orcmilpd 1} 
tl p full Bench thp rctcrsal is no proiin 1 for a rctictp of the iIpcppp Nor Is tie produc 
tion of a new rutinp or authnriir which if I mupht to the notice of the Ju Ipe at tl e 
fr*t 1 oannp might have alterel the ju Igmpnt ‘ new an I important matter within 
tl p meaning of this rule («) An Alteration of the liw I } subsequent legislation is not 
discoaerj of new matter ]u<tif\inga rp\iew(/) 

It IS not to bp supposed that tl e dispoipfj of new ei iJence is b^ itself siillicient to 
entitle a partj to a renew of ju Igment The proaision relating to renew contemplates 
groun Is arhich woul I atler or mnref fAe deeree Thus if a suit is dismisspil on two grounds 
namela (I) that no notice of suit was giien and (2) tliAt the ] laintill was illegitimate 


not lead to the modidcation or i>ctting asi le of the original decree es the arant of notice 
vras fatal to tl e suit (9) 

n Mistake or error apparent on tbe face of the record— A reaiew 
ma} be grant p<] whether on anj ground urge I at the original hearing of the suit or not 
«1 enerer the Court considers that it isnece«saf> tocorrret an eiidrnf error or omission (A) 
Tl us a renew was granteil where an error on a point of law was apparent on the 
face of the judgment (1) e q failure to applj* the law of limitation to the facts found b} 
the Court (j) Again there was an error patent on the face of the record when on an 


were wronglj applied (f) A review may also be granted where there is an error of pro 
eeiluro apparent on the face of the reconI eg where judgment is delivered without pre 
vious notice to theparties(m) A revision application was dismissed on the ground that 
the error was one of law and did not justify interference in revision but when it was 
dispoiered tl at a secon I apj eal lay the Judge granted a review and set aside the order 
dismissing tl e application for revision and heard the case as a second appeal (n) But 


(<•) 


(rf) 
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TUK riRST SCHEDULC 


0.47,r.l Tile Court Ina jurisdiction to icMcw an yivtte ovdor ioc Isiue o{ unt for delivery 
of iio=''e«'«ion find to rc-aU tli© rvm ( 5 ), or to renew an ct jiarte onler made under 
s 43 of the Pro\mciil Insak^nl‘y Act, 1020 annulling tlie adjudication of an 
insolvent (r) The Court ha? mherent jun«!ictioii to review a final decree on a 
mortgage made without notice to tha mortgagor (a) 


Consent decree • — t oon'Cnt decree cannot he reviewed 011 the ground that the 
decree was obtained by fraud, undue influenee or coercion (f) But the Court miT m 
Its mherent lurisdicfion imt aside an interlocutory order which i* not a tnal order or 
judgment (u) 


Miscellaneous proceedings.— Tho ytovnions of the Co<lc as to review sitV 
jiroceedingi under the Indian Succession Act and an order granting letters of 
administration is open to review (i) 


Interlocutory Order —The Court maj m its inherent jurisdiction review an iot«r 
locvitory order made «v Chambers even though the case docs not fall Within the term* of 
this rule (u) 

Order on application —W here a party oggrieved by a dc'teo apphis lot 
review, the applration may either be granted or rejected (r 4 below) 


U the application is rejected the case ends there, and the jiarties are relesslcd to 
the old decree Th“ order rcjectinj the application x% final, arid no appeal lies there 
from (i 7) but the party aggntvej may api>eal from the old decree 


II the application is admitted, the case is re heard, and it may result n* 0 »tl* f 
of the decree or In some irriotion of it In case, th» vvhol* matter haTing bic® 
re opened there vs a /resh decree (z ) , until that fresh decree is passed tbn oU de'r*® 
jemains m suspense (y) 


I Discovery of new and Important matter or evidence— I'hMi a 
w sought on the ground of th* il««coveiy of new evidence the evidence must be(l)rslt 
and < 2 ) of such a character tliat if it had been given m the suit it might pi)»-ibi 
alter^ the judgment (si As stated by Lonl Lorebum, L C , in Broicn v Zlcn'i 1®)« j 
[new evidence^ roustat least be aoeh as is presumably to be believed, and it 
Would be conclusive Applications on thiagiound must be treated with great cau 
and as required by t 4 [2) [b) the Covirt mast be satisfied that the niatenaU V ce 
before it in accordance with the formalities of the law do prove the eviotencc of f 
alleged [h) It is not only the discovery of new and ituportant eiid'nc* that ev 
a party to apply for a review, but the diseovciy of any new and important ntit'f'' 
was not within the 1 nowfedge of tho party when the d^'roe was made *4 ^ 

recover a sum of money alleged to be due under a certain agroement, and ^ 

decree il appealed to the Pnvy Council Penc 
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*ZMn*t /. trv m-dvcr anotlirr »iim of n»< np\ to lii\p iK^onic <lnp umirr tlic tnmf , 

ficn^mont arnJ olitninr<l n <l«'rpc on ttrrngih of Ihr ftrtnrr ilirrrr Tlirir I/onl^liijx 
f ( tlip ( I'linnl ir'crwl tlir fir** <lepfrr It thru Ap]<lir>« (or n m low < ( tJip jpooml 

tlocrro ftn<l iho aj'pliontion wa* *n>wr«l on tljp i;rouiiil Uni in Uio cimim«trtnrp« i f Ihc 
rn«c the Council <lrfi«nn wa« ‘ new *ml importmt molUr on nliiili to appti fr r 

A rcMcw of tlip f«K‘onil ilorrpo (c) Thia dociaion atanila on llie ajh»ciiI fnct< of the rn«p 
In 4 Kin/ Lot ^ Mo Iho Ihin (rf) it wa* lipl 1 thit tihoro a iIppito i< Kiv^l upon n (Ipri<i m 
of a I)i\ l•lonal llcnch of tlio lli):h Court, ami tlial flppt<inn i« MilKpquonth oicmilod !>} 

Iho full Bench tho mcrvil i< no prounil fora rrtiou of the clpcrtr Nor m tlip pn-liic 
finn of a new rulinp or aulhoriU, uhtch if hnniphl to thp notice of the Judpe at the 
fir«t li^ann? might hare alterel the juilgmenl. new anil tni|>orlnnt matter uithm 
the meaning of thi« nile («) An alteration of theUn In anWqiienI lpgi«lation i» not 
cli-covera of new matter ju«tifi mg a rea lew {/) 


It IS not to lie supposed that the thseoaerj of new eriilenee is bj itself sunicient to 
entitle a iwrtj to a renew of judgment. The provision rcLatmg to renew contemplates 
grounds which would atltr or eaxetl iSt rfeeree. Thus if a suit is dismissed on two grounds 
nameli, (1) that no notice of suit was giten. and (i) tliat the pbmtifT was illegitimate, 
and the plaintiff applies for a renew on the ground of diseoierj of new endence on the 
question of legitimacy, it ts a good ground for rejecting the application that eren if the 
V^ourt heW on the reception of new eautenee that the plaintiff was legitimate, it would 
not lead to the mollification or setting aside of the original decree, as the want of notice 
was fatal to the suit (g) 


II Mistake or error apparent on tbe face of tbe record renew 
nay be granted, whether on anj ground urged at the original hearing of the suit or not, 
whenerer the Court considers that it isnecessarj toeorrect an ri nfr ii terror or omission (X) 
Thus a review was gronteil where an error on a point of Jaw was apparent on the 
face of the judgment (0, * 3 > taduro to appty the law of limitation to the facts found bj 
the Court (j) Again there was an error patent on the face of the reeortl when on an 
appeal b> a creditor from an order rejecting his proof the Judge not onlj dismissed the 
appeal but annulleil tbe adjudication (X) Similarlj a review was granted when the 
provisions of the second paragraph of a 575 of the Code of 1882 [now a 93, sub s (2)] 
were wTongly applied (/) A review may also be granted where there is an error of pro 
cedure apparent on the face of the recoixl. rg, where judgment is delii ered without pre 
vious notice to thepirtiesfm) A revision application was dismissed on the ground that 
the error was one of Jaw and did not justify inlerrerence in revision, but when it was 
discos ered that a second appeal lay, the Judge granted a review and set aside the order 
dismi'sing the application for revuion and heanl the cas» as a second appeal (n) But, 
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THE FIRST SCHEDULE. 


0. 47, r. 1 it 13 no ground for review that the judgment proceeds on an incorrect exposition of the 
law (o), or on a ruling which has subsequently bwn modified (p) or rei ersed (j) See a lo2 


HI “ For any other sufficient reason.” — These words mean that the 
reason must be one sufficient to the Court to which tho application for review n made 
and they cannot bo held to be limited to the discov er^ of new and important matter or 
evidence, or the o"curnng of a mistaLe or error apparent on the reconl (r) Thus in 
Ghansham \ Lai Singh (s), a reference to a Full Bench was disposed of m the abicnee 
of tho respondent The respondent proved that his absence at tho hearmg was due 
to the fact that notice of the reference was not served upon him It was held that this 
constituted a “sufficient reason” for granting a renew In SuUman v TA* \en) 
Oriental BanL Corporation, U1 (I), a review was granted on the ground that the question 
that liad arisen at the hearing was one of great general commercial importance 
In Gopal V Solomon (u), all the parties, counsel on both sides, and the Judge were at 
the trial of the suit under a misapprehension as to the contents of a document It was 
held that tliu was a ‘ sufficient reason ” for granting a review In a Patna ease, where 
an auction purchaser applied for an order for dcliverj of possession and the order was 
made, it was held that it was sufficient ground for reviewing the order that the sppb 
cation was on the face of il barred by limitation (t) But a party who not only Indan 
opportunity of raising a question but who did raise it and on argument abandoned it, 
cannot under ordinary circumstances bo allowed to agitato the question in renew (w) 
Nor 13 it a sufficient reason for granting a review that if another opportunity was gwea 
to the applicant, he would satisfy the Court that its previous order was wrong (*) Onus 
Bion to raise a point of law is not sufficient (y) 


Tho ground of review roust be something which existed at the date of the decree 
and tho rule does not authorize the review of a de-re* which was right when it was 
made, on the ground of the happening of some subtepient eitnt («) But when a dceceo 
fixed a period for the performance of a condition and a radway strile made tiniey 
performance impossible, tho High Court of Allahabad held that it had jurisdiction o 
extend the time in review (a) 

In 1922 the Pnvy Council reviewed the case law in the case oi CliAofja 
2>eli (6) in which their Lordships said there was no little inconsistency (due partly to e 
fact that prior to the Code of 1877 the ground for review was not so restrictive), and ai 
down the rule that “ any other sufficient reason ” means a reason sufficient on gfoun 
at least analogous to those spe-ified iromedialely previously The case was one 
which the Punjab Chief Court had granted a review on tJie ground that the 
had “proceeded on an incorre-t exposition of the law” This "as held j 

Pfisy- Coasicil aat to be anahgons sad tberefoee not s sofSejeat /yoson The ac u 
decision of the Privy Council is not ojien to criticism, but the general rule lai 
by their Lordships has not escajwd criticism Mukerjee, J , in Gapda lia"' 
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Mnhnr ifi (c), tTfcmns to Chhn^H t c->«e Mil * UTiPthrr cnn l'<' <Ii* 0 

coicml brtw-iyn thf twoprouml« f}>rciric(l. nimrh, * Ihe jli«cn\rn of now nml inipnrtint 
rnsttcr or pm Icnco ’ And * pomp mxUVp or prror on thp fncp of ilir roconl 

nroil not Ik* di«pnwd Hut wliftlirr « particuhr m»on i< nnnlopoin lo piilicr ono or 
other of thp<e t«o proun<t' ihan nbrinusK ImiI to ren refined if not ruhtle Arpument* * 
Aciiu III \<7rain D,m > C^irunji /»f (rf) Iho AtLiluilnd Hiph Court <le«eril>e<i the nile m 
CA^n^yw 8ci*"A« ‘technieAp andMil in4>uro]nnion the nnnli in O 47, r I, fornn^ 
other mflicient rei«on ' are not onU rttj wilc in theni«ehe<, but were inlention-iHj po 
madebi the Lppi*tilurp be-^u'c of the powilnlilj of pweiitionBi en«cs Anting in which 
o1>\iou8 injustice would be worketl b} ttnet adherence to the terms of the decree as 
origmsllr jwwd ’ There is much force in the*e enticisni* for as Miikerjee J, pointeil 
oxxXxn I'ro>has KnmnrT AifAerZrtffe) the {lowers exercisable under ■ 151 and under 
O 47, r 1, are not mutuallj eselusire and there are screral CBses where it was held 
to lie immxteml whether the reciew was granted under O 47 or under the inherent 
junsdiction, e g , where a suit was by mistake dismissed for default though a pbintil! 
xras present in person (/), or where a suit ms dismissed for failure to make up the 
defieit of Court feeand it was found that the Court fee had been embezzleil b\ a pleaders 
clerk, (j) or where important ecidenee was produeetl just after judgment was signed (A) 
Mukerjee, J 's anticipation of refined and subtle arguments was realized m a Itangoon 
case wViCTe a Judge beW a tcaawn \ViaV waa T»t>V t^us Urn jewtns tmgViV stiW be n 
reason that was at least analogous 


ChhajjH s cav, howceer, is the law, and has been followed But there are some 
ineonsisteneies m the cases which follow it and the«e serie to illustrate the difficulty 
of appli mg the rule Thus though s ea*e decided that an incorrect exposition 

of the law was not a suHioient resson >et m J/Hr<tri r Bilurtnt Ddshit (t) an 
error as to the Hindu law of succession was held to be an error patent on the face of the 
record an 1 again in Drtnda’jin \ Pamoiar (f) the Calcutta High Court rcMCwed its 
judgment liecause it construed a lexding case m Hindu law m a sense different to that 
adopted in a subsequent Piis'y Countil decision Another similar ta»e » Gartfxini t 
Surojn (m) In that rase a landloni had obtained a decree for rent agamst tenants of a 
12 anna share of a holimg andadrertised the whole holding for sale The tenants of the 4 
anna sliaresued to restrain the sale alleging fraud and collusion The Judge dismissed the 
suit and then granted a renew as a case on which he had relied bad been Bub«equcntlr 
overruled In appeal Dawson Miller, C J , admitted that if review was on the ground 
of error patent on the face of the record no appeal fay under rule 7, but said that in view 
of Chkajju B case it could not be contended that review had proceeded on this ground 
He hel 1 that the review was on the ground of discoverj of new matter and that in tins 
Mew the condition of rule 4 (2) (b) was not fulfilled as the subsequent overruling 
deeuion had been published before the Inal and accordinglv reversed the order for 
review Of the other cases decided on the rnlo in Chhajju s ~a«e to deserve special notice 
Bindubathini v Seerttary of Slate (n)arose out of a motion bj the Collector tohold 
an mquiiy under B lOHoftheCourtFeesActintothovalue of an estate The Govern 
ment pleader applied for an ailjoomment to call his evidence but the Judge refused 
and gave judgment The Judge th*n granted a review as the Government pleader 
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THE FIRST SCHEDULE 


0. 47, r. 1 was nnder the impression that the ea^ wonhl not be tahen up Tius was reversed la 
revision bv Rankin, J , as the ca«e was not anal<^ons to escusable CaUure to bnnz before 
the Coart new and important matter or evilence and as there was an element of ne^b 
gence in the ca«e, for the Judge had not fonnd that there was an' jaititicatioa for the 
Government pleaders erroneous impre«.io*i The other case ^/aA^'T'f '0 v Liislmi 
Naruyan (o) decides that «ince Chhajjii a case a plamtiS whose suit has been dismi-'ed 
under 0 9, r 8, has no remedy bv way of review 

An execution application that has been dismissed cjpnot be restored by way of 
review (p) 


When a cQinpromi'<e has been entered into a decree, the Court cannot review its 
order on the sole ground that the compromise has been entered mlo under nndi*e 
mfinence or coercion (g) 2»or is review a mmor a remedy for setting a ide a decree 
pa'«ed through the neglisenee of his guardian (r) ^Vhere a suit is contested bv tfce 
defendant hut on the date fixed for the last heatmg his agent admits the plaintiff’!, cliiia 
in coUnsion with the plamttff, the ca«e is not one of a review of judgment . the remedv 
of the aggrieved partv lies in filing a suit to <et aside the decree (#) Where the Court 
dismu'ed a «nit for defanit of appearance of the plaintiff on a date which the Court 
nnder a imstake supposed to have been fised for the heanng of the suit, and aLo undet 
a miatake that notice of the b^anog on that date was given to the plamttff it was held hv 
the Rangoon High Court that an application for renew would lie {0 

The power of renew under this role is not as wide as that nsder «ec 8 (1) of 
Pre«idenc -5 town* Insolrencv Act, 1009 (u) 


Review granted on panicular gronnd -RTiere a renew is I^nted on a 
particular ground, it is in the di^retion of the Court to re heat the whole ca«c or on 
the particular pomt on which the renew has been granted (r) If the renew was grante 
for additional endence to be taken, that endence should be taken and anv 
evidence m rebuttal, and also anv other evidence which the partv tendering wa«pre\en 
from adducing by some cau«e for which he was not responsible or which it was of* iw ^ 
able or necea.'aty to call in the absence of that additional evidence Otherwi-o 
party will be allowed to adduce evidence which was available and which with tea 
diligence could have been produced at the tnal (tr) 

'Where an appeal disnussed summarily under O St> r 11 , u admitted on m spfb*^ 
tion for review, the appeal is not re^tneted to the 'ungle ground which was mide 
ba'is of the application for renew (r) 

From Which an appeal is allowed — application for review u 
in cases where an appeal is pronded for The fact that an appeal bea is no groua 
rejecting an application for review fp) 

‘ Order — ^ order under O 33, r 7, refu mg leave to sne as a pauper, i» 
to review under this role {*) And «o is an order as to costs (o) and an order rejectiUs 


(0) (19-01. ^9 Boro 839 90 I C 610 ( _5> 

(p) 

(?) 


(') 

(•) 

(I) 


jV S P i -tr J/»MuT Latthmtaanf»» 
(I9J'*)6Ba*ia S5« 111 I C 80 (3S)A B 


(■) In r 


i> (lOl*) 34 B. ra 


, I. R 11 * 

(e) flitrftoB, V Thaioar PurihTlO"^^ ® 

(«■) BAninrsm v Charan (19 «) 5* 

eos an t 731 { ’ 1 * f , ,-j 
(r) /aiini. 'iU*r 

iHj 30 I C 393 

(»1 Baths!, V P."*' ' — 

(19M) 14 Lah Sc 143 I t » 

(*) ,4J<jfj‘v‘j/a»a,i(!««0)4B>ro 4t4 
{«> Bnja-i j 3 jannathH 9 I) 6 l^at- 1- 

6JI C "B* ( .2)A 1 1 


> (331 



REVIEW. 


1140 


»n npplicatim for Ipare to api>ril to Hu m Council (6) l!ut an onlcr unilcr 0. 

B 39 (h) of the Gunnluns and VanU Act, wnot ojicii to rcMcw (c) 

Wbere an appeal bas been preferred before application for review — 

After an aj>j>eal lia« been jireferrel from a deereo, no application can be ninde for a 
renew of that decree Thn elearh appear* from el (a) of lub r (I) An appeal u not 
the le«9 “ preferre<l ” wilhm the meaitinc of tlin rule thouph it m'»\ be diiniM-eil *uni 
manh under O 41, f 11 Hence a i«rt\ a^init whom a decree har been pa«<ed is 
precluded, after di«mK*»al of hu apjy^l under O 41, r 11, from ajipl^mR for a renew (d) 

If an appeal is di<niis$ed for default and an application under U 41, r 19, has become 
lime barred, renew is incompetent (t) Tl>e rule that a jenen is incompetent after an 
appeal has been di«mis.«e«l was apphesl b\ the Roiubaj Jliph Court in a ca«c where an 
apl>eal to the Pnvj Council uasdismis.se<l for want of prosecution (/) The Calcutta 
High Court, howeser, douhtetl tf the rule would applj when an appeal to the Prirj 
Council was not heard on the merits but waa dismi««edas incompetent (^) If after an 
appeal is filed, fresh evidence is discoseml, the appellant mas svithdraw the appeal and 
apply for a renew (A) If after an apj*eal is filesl, fresh endence is dwoscred, the 


been preferretl (j) 

ruing Of appeal pending application for review— here cn application 
for review has been presented b> a party to the suit, and an appeal is aftcrunnU pre 
ferred from the aaitic decree, whether b> the same jwirtj or b\ the other ivirtj to the 
suit, the Court to which the application for renew is made is not thereb} depnsed of 
junsdietiOR to entertain the application (1) Dot that power exists so long as the appeal 
13 not beard, because once the appeal is heard, the deiree un ai’pesl is the final decree 
n the case, and the appheatum f».r renesv of judgment of the Court of first instance can 
no longer be proceeded with {1} And this is so even if the appeal is dismissed under 
0 41, r 11 (m) On the other hand if the application for review is granted, and a new 
decree is passed, the appeal cannot be beard and it must be dismissed, for the decree 
appealed from is superseded by the new decree (n) 

No review allowed on a qnestlon of fact after decision of second appeal — 

The High Court cannot in 8"oand app*al allow an application for a review of judgment 
on the ground of diseoverj of ntie erideRee, oyier the appeal is disposed of bj that Court 
The reason is that the High Court is bound m second apjieal bj the jfnrfinys of fact of 
the lower appellate Court But if the application is made before the disposal of the 


(M Nat{£uAer(v /lorn Culam (I91S) J9 Csl 
1037 17 1 C 2J1 

(0 ralla\ J/ansrlnn (ISIS) run] Bcc do lt« 
(■0 

(0 
(/) 

(?) 

(*) 

(0 

U) 

(t> 


1 n u* » 1 fUd i« I 1 rtw. J. 

Mad 418 21 t U ) Xantyas T 

lamibai (lOli) 38 lb m 418 S3 I C 
SIS I i/nri ilohae s Kala ASaa(19l~) 
41 lal Kill 41 I C 497 


(0 ryoM J/oAnn % ralu Khan (19I<) 44 Cal 
toil 1DI5-10I8 41 I C 407 Cour v 
A({narfAab(lD ,)S9tal L J 84 731 C 
34 ( 23) 4 I 113 Quaere as to caies 
comma under O 47 r 1 (2) ’ 

(m) Shtrappa V /JomcAaiKfM 46 Bom 1 . 

83 I C 810 ( .>> 4 B 130 
(a) Jauiuhen ilootrrjee v Alaoor Ttahaman 
(1881) Slal 22 Kanhaiua Lai y Baldeo 
/rnta4(ie06)28AU 240 BnjbanLalu 
Sal.j/trtm(1912)34All 232 111 C 472 
/ pan J/eAan v Kata Khan (1917) 44 Cal 
1011 411 C 497 iSaihnhar Kath \ 

DO 140 p 361 54 I C 988 
‘ ‘”'.7. (1919) Pun] Jiec 

t80 p 443 551 ( 763 Khidramappa 

1.. 81 Bom B. 1 

(29) 4 B 183, idilpa 

lotincwfiV'-' 
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0. 47, appeal, it may be a ground lor aliening the appellant to mtlidraw the appeal to enable 

tr. 1, 2 *0 ^PPlj bo the lower appellate Court for a review of ila judgment on the ground of 

discovery of new evidence (o) 

Application to set aside order made by another Judge— One Judge 

of a High Court cannot set aside an order made by another Judge of that Court even 
though the order be wrong The remeds lies in review on the grounds mentioned in 
this rule (p) 

Review of Judgment passed In appeals preferred under cl 15 of the 
Letters Patent — ^The ^fadras and Bomba 3 High Courts have held that the High Court 
IS competent to revien judgments in appeals under cl 15 of the Letters Patent (g) Eut 
a Full Bench of the Allahabad High Court has held that such a review is not competent 
being excluded bj the words * allowed by the Code ’ in section 114 (r) 

Commissioner — A commissioner lor taking accounts has no power of review under 
this order, but before his report is submitted be may reopen the inquirj into any item on 
grounds analogous to those of this rule (•) 


2. [S, 624. ] An application for review of a decree or 
order of a Court, not being a High Court, 
lemwS upou some gtound otliei than the discorerj 

of such new and important matter or 
eMdence as is referred to in rule 1 or the existence of a 
clerical or arithmetical mistake or error apparent on the 
face of the decree, shall be made only to the Judge 
passed the decree or made the order sought to be renewed , 
but any such application may, if the Judge who passed 
the decree or made the order has ordered notice to issu 
under rule 4, sub rule (2), proviso (a), be disposed of by bJS 


To whom application for review may be made —This is b 624 rcewt wi 
prov ISO (c) to B 026 superadded to it The alteration of language does not involve b 
alteration of law 

Rulel,subr (1) providea that the application for review of a decree or order 
be ODAiie tiithfi. Omstwhifth. passed. Uia<lftWH‘tiJC<«di»ciift.u^lit tube reviewed 2 
readwiththe pesent rule leads to the following xwopositiona — 

I U here a decree is passed by a XTi^A Court Juigt, the application for review ^ 
the decree may be made to that Judge or to Am avntstor ,n office, whatcitr be 
on uAicA l/ie reii'J t$ eovght 

' . (p) BauVntfi Kumar V 

. 1011 C -60(27)A {3 

. IS’I t 21 (31JA A A,n, 603 

. <») yrrunn fr* V rorfr ay 3) *i 1 

... 821 C 803 ( 21)A 1* S3l 
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II. (1) \\ hero » decree » b> hJmlgeotktrift'ina High Court thenppli 
cation for review of the decree mat be made to the Judge who delivered the judgment 
or/o Anat/cceaeorin oJ?F«,j)rori</e(f the ret few j# Bought on the ground of — 

(a) the di*<Mvcry of new and «n|v>ttant matter or evidence, or 

(b) romc cJencal or aritJmJCtical mistaLe or error aj>p.irent on the face of the 
decree 


(2) t\ here a decree ir parsed by a Judge other than a I/igh Court Judge, and the 
review js sought, not upon the ground* mentuned above, but upon olh'r grounds, the 
application shall be made to the very Judge who passed the decree, it cannot be made 
to hi* successor in oflloe (I) Thu* if a review i* sought of a decree p.issed bj n Judge 
other than a High Court Judge on the ground of a suppised error of juderaent (u), or 
if a review is sought of an order made bj aiich a Judgeon the ground that the order was 
made in the absence of the applicant and without giimg him notice of the hearing (t), 
the application for renew shall he made only to the Judge who passed thedeerreor made 
the order. Such an application, however, may be disgiosed of bj the successor of the 
Judge who passed the decree, provided that the Judge who passed the decree has ordered 
notice to issue under rule 4, sub rule (2), proviso (a) It is not necessary that the applica* 
tion should also he dupastd of hj the Judge who pa«sed llic decree («r) 

Rule 5 provides for the hearing of app'ications for review 

3. [ S. 025.] Tho pronsions as to tlio form of preferring 
Form of srrhcaiion. tor appcals shall apply, mu(a(is viumdti., to 
applications for review. 

This rule relates to form and does not enlarge the right It doe* not make 0 -IS, 
r 1 (t) applicable to a refusal to restore an application for renew (*) 


4, [s. G26.] (1) ^^^lcro It appears to the Court that 
there is not sulTicient ground for a roMow, 
It shall reject the application. 


Apfliffttian where feJ'-ctciS 


(2) AVhere the Court is of opinion that the application 
for review should be granted, it shall erant 

Arrticstion where o > O 

the same : 


ProMded that — 

(a) no such application shall be granted without pro- 
^^ous notice to tho opposite party, to enable him 
to appear and be heard in support of the decree 
or order, a review of which is applied for : and 


(b) no such application shall be granted on the ground 
of discovery of nci\ matter or evidence which tho 
applicant alleges ivas not within his knowledge, 


(1) 




NanTyana,nmi(18>S) BMsd 

5S" , Mohftur \ hengol Gorrrn 

m<>nr (1839) ' M S I 5*3 llaM Uam* 
Cimibev 47 UJ "SI 69 

I C J95 ( 24) * 4 P04 
EdianLolly JI«"7o/a<taMll3'0)JC»l llO 


(O 

(w) 

w 


Kl^may (isgo) 14 Cam 101 

Ganpaiy Jiran (1 ?o’) 1# Dom 603 


Ordhnrtlalv ^oitiirar (19i») 47 AH. L 
fcO I 4 649 ( i5) 4 A 57 
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0 47, r. 4 


or could not be adduced by him when the decree 
or order was passed or made, without strict proof 
of such allegation. 

Alterations In the rule — The worda “and the Judge shall record n-ith hn order 
his reason for such opinion,” tihich occurred tn the old section after the tiords it 
shall grant the same ” m sub r (2), hare been omitted Those words were construed 
b} the Pru J Council as being no more than a direction to tlie Judge how to act when he 
had ilccided to grant the application (|r) 

No sQch application shall be granted without previous notice to the 

opposite party ’’ — ^The expression “ opposite parts ” means the partj intereste o 
support the order sought to be vacated or modified upon the application for renew 
\\ hen an appeal is summarilj dismissed under O 41, r 11, the order of dismssal may 
be set aside on an er parte application forreview without notice to the respondent * 
respondent in such a ease cannot be said to be “the opposite party ” inthin the ineflnin» 
of cl (a) of this rule (*) 

New matter or evidence — ^The effect of this expression l» the same as if the words 
r ere ‘ new and important matter or evidence ” as in rule 1 above (o) 

“ Strict proof ‘—As to the meamog of the words “strict proof” m 
cl (b), see notes to r 7 below, “Sub rule (1), cl (b) application in contraven m*' ® 
proMsions of rule (4) 

Form —As to form of notice required by sub r 2 (a), see App 0, form no U 

Second application for review. — See notes under the same head tor 7 below 


Death of party pending review— The order granting a ^/°'f’peal 

judgment in suspense The death of a party does not therefore cause the suit o P 
to abate (h) 

Appeal.— It 18 provided in general terras by O 43, r 1, cl (w). that *” *^*|, gf 
from an order under this role granting an application for review The 
Calcutta, Patna, Rangoon and Lahore have held that cl («) is to be read 
subject to rule 7 (1) below so that an appeal liesonly on the grounds mentione i“ 
rule (e) The Bombay High Court held in one case (i) that the appeal is 
order grantins therevnew quite irrespective of the limitation contained in 

quent to this decision the Bombay High Courtdeleted cl (w) from the rule so t ^ 7 

no appeal now except on the ground mentioned in rule 7 below (e) See note® 


under the head Appeal ” 


misniai r J 101 3 tI p ** >) 

eitane 254 III I t SO f '-\r.ne IS' 
/fin J.nv 1 /a {I?-,'’’.' '.‘"nfr' 

118 I C 1-0 ( 29) A K,I0* fT 435 

nafon/{1037)eLah 61 \ (i»32) 

/ nntew /(fSnri \ , 1 I 0 
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5, [S. 627.] Where the Judge or Judges, or any one 

of the Judges, who passed the decree or 
rir/'’iJ.n.\.tin/o7two or niado thc order, a rc\ioA\ of a\1iic1i is aj)plic(l 
Ti.orfj»ic^ for, continues or continue attaclicd to tlic 

Court at the time >\hcn the application for a rcMcu is 
presented, and is not or arc not precluded hy absence or 
other cause for a period of siv months next after thc 
application from considering the decree or order to ^\lllch 
the application refers, such Judge or Judges or any of them 
shall hear the application, and no other Judge or Judges of the 
Court shall hoar the same 

6, [S. 628.J (1) ^\^lc^c the application for a rcMcw 

IS heard by more than one Judge and the 
Court IS equally dl\^ded, the application 
shall bo rejected 

(2) ‘\niero there is a majority, tlio decision shall bo 
according to the opinion of thc majority 

7, [S. 629.] ( 1 ) An order of tlie Court rejecting tlic 

application shall not be appealable , but 
ordrf ft fH ct n n t an ordcf granting an application may be 
objcctod to Oil tlio grouiicl that the appli- 
cation w as — 

(a) m contra\ ention of the pro^^slons of rule 2, 

(b) m contravention of the p^o^^slons of rule 4, or 

(c) after the expiration of the period of limitation 
pTe‘=cribod therefor and without sufficient cause 

Such objection may be taken at once by an appeal from 
thc order granting the application or m any appeal from the 
final decree or order passed or made m the suit. 

(2) Where the appbcation has been rejected in con'^e- 
quence of the failure of thc applicant to appear he may appiv 
for an order to lia\e the rejected application restored to the 
file, and, where it is pro\cd to the satisfaction of the Court that 
he was pre\ ented by any sufficient cause from appearing w hen 
such application ^\as c.alled on for bearing the Court shall 
order it to be restored to thc file upon such terms as to costs 
or other\Mso as it thinks fit, and shall appoint a day for heanu" 
the same 
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0. 47, r. 7 (3) No order sliall be made under sub-rule (2) unless 

notice of tbe application bas been served on tbe opposite party 

Alteration In the rule — 

1 The words ‘sh-kll not be apjiealnblc ’* haro been substituted for the word 

‘ final ” This is merely a \erbA! Alteration 

2 Tbe words ‘ the Court a^all order it to he restored •' m sub r (3) hare been 

substituted for the words “ tlie Court moy order it to be restored 

1 The last paragraph of the old section has been transferred to r 9 

Appeal— 

(i) Ortfer “ rtjtclmy ' apj^tcalion for retieie — Xo appeal lies under the Code from 
an order rejec/iny an application for review Nor does an appeal lie from sjch an order 
under el 15 of the letters Patent for that cUus* is controlled by the rspre« 

uf this rule which aays that aueh an order ‘ aliall not be appealable,’ and even if it n not 
eo controlled an order tejecling an application for rcMew is not a ‘ judgment " witbw 
the meaning of that clau«e (/) Nor is the order open to revision under sec Ho ® 
Code for even if it is wrong it is no more than an erroneous exercise of dit«cre<ioo (31 
But where there is no exercise of discretion at all, as where tbe Court rejects the applK* 
tion Pot after considering whether there are sufficient grounds for renew [r i> U 

but on the erroneous view that it has no jurisdiction to entertain tbe application t e 
order is open to revi«ion, for it 13 then a case of failure to exerci«e a jurisdiction vest 
in the Court by hw (A) 

(ii) Onfsr granting ’ appricnfion for teci'u — 4n appeal lies from 
yrnn/ing an application for review ,0 43, r l.cl (w) But as provided by sub r l,ith** 
onlyin the three cases mentioned tb*rein. for otherwise the proTUionsofsub r (H * 
as they relate to appeal, wwuld be ijuite superfluous [sec notes to r 4 aboTe,“Appe«l ^ 
In cases other than tho'e specified in the rule, no appeal hes from an order granting 
review either iindet this rule or under cl 15 of the Letters Patent (i) Thus 

IS preferred from an order admitting an application for renew on the ground tost 
alleged sufficient reason for which the application was admitted did not consti 
sufficient reason withm the meaning of r 1 of this Order, the appeal should no 
entertained (j) Nor is the order appealable solely on the ground that the apphes 
for review was time barred (1) There must be an error both as to limitation a" , 
application of the rule as to sufficient reason ”, If the appeal is entertained, toe of 
of the appellate Court will be set aside in revision under sec 115 on the groun o 
‘ material irregularitj ” (1) 

(lu) Second appeal from order passed in appeal under fAis rule — No second “PP*** 
hes from an order passed in appeal from an order granting an aophcation fo^ ^ 


If) iehaya v Ilalnarelu (ISSS) 0 Mad SS3 
J-irmal v £anlm»a (lO’m ii All 63S 
84 I C 5S5 ( S3) A A 330 
(t) Pam Lai t /talas JU2 (1901) SO AU 673 
MiltmaH V J/arul> (19241 20 Don L. 
R 284 80 1 C 2«7 t 2«)A B S44 
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This IS now Buniei<'nth clear (mm the pro\i«ioiuofO 41.r I, cl (n), read with see 101, 0 
sub 8. (2) ,4 applies (or a rcxiew, amt the application is gnintctl D apj^als from 
the order grantms the application ^^hether the api>elLite Court confirms or sets aside 
the order of the loHcr Court, no second appeal lies to the High Court from the onler o( 
the appellate Court (m) 


Sub-rule (1) (b): “In contravention of the provision of rule 4".— It 
18 proTideil by r. 4 aborc thst no application for resie* should be grantesl on the ground 
of discovery of now matter without •(net proo/ of the allegation as to such di«co\crj 
The words “strict proof” mem proof oceon/inj to the fonnnUixti of taic Wliere an 
order therefore is made granting a review on proof of dueoserj of new matter acconlmg 
to the formalities of law, no appeal lies from the order on the ground that the evidence 
adduced in proof of the allegation as to discoverj of new matter was not tuj^eient to proie 
the allegation The words “ strict proof ” do not refer to tiijjieieney of proof in securing 
the conaiction of the judicial mind on the fact in dispute (o) 

Grounds of objection In appeal. — An order granting an application for review 
can oat} be objeete<.l to upon the t hree grounds specifieil m the rule and no other, whether 
the objection IS taken ba anapiKalfrom the order (p) or in an appeal from the final decree 
passed in the salt (qi The appefftto Chart <n/f interfere if t/ie renew ha» been grunted 
on grounds which do not (all within rule I (r) But if a review has been grantw! on the 
ground of the discovery of new evidence, the appellate Court will not consider whether 
the new evidence IS important for (hat is a matter which must be left to the judament nf the 
Court which granted tlic review (<) If the order granting a review is reversed on appeal 
all subse<iuent proceedings under the order, including the final decree (nil (o tliegroundfl) 
Second application for review — Though no appeal hes from an onler rejecting 
an application for rev lew, it docs not preclude a secoml application for rev lew on ground 
difftreni from those taken in the first apjdication (u) 

Where application for review la time barred —The penml for an apphea- 
tion for review of judgment bj a Provincial Court of Small Causes h 15 dajs from the 
date of the decree, bj the High Court m the exercise of its original jurisdiction 20 dijs. 


if theapphcantaatisfies the Court that be had sufficient cause for not making tho applica 
tion, within the prescribed period (Limitation Act. 190'i. s 5] t\here a second applica 
tion for review is made after the period of limitation, the mere fact that the second appli 
cation was not made because the first was pending does not constitute “ sufficient cause ” 
for admitting the«e|ond (ic) If an application for review is admitted after the period of 


(m) See Than Sinjh > Chunitun Ainyh (IlSSS) 

11 Inl 29a Gopal Dm v ilaf khan 
(1889) II All 383 Vapajya \ Chtli 
mavi/n (188J) 12 Mail 12a Aaofi CAkii 
ifer \ SaUqtan (1837) 24 (at 319 Wre 
&l«0 ISah \ I hira (1889) 13 Ihm 493 

(n) Batrat Ah \ Maunq Aiinq (1927) 3 Rsns 

121 102 I t 708 ( 2-) A K 2i)l 
(0) Ahut \ Mahindra (191S) 42 < at 8Sn 29 
I C 282 Bai ^fwathbu v Ba^ \fmatai 
hhu (1918) 42 Horn 2JS 40 I C 14 
kantnlal Mnllirk v Vnnehnnan J/ulenee 
(I0IH)4Sral DU 421 t 481 CAiraiiiiVa' 
\ ri.;»irn»i (1920) 47 <»1 5DS S3 I C 
731 (t 111 

(r) Khvrihfiv /liAmar/IMA (1918) 40 4U 38 


(3) Birvli CAurn v 
(at 994 
(r) 

(•) 


(O 

(ti) 


Gol/ind Bro$hal (189d) 22 


(•r) 


J^Aa^morf (1927) 8 lih 54. 102 1 C 523, 

Faint y rinrtr(1923) 7 tah L. J 129 88 
1 C 1029 ( 25) 4 L 377 
reman T J2a/5ari(lS02) 28 Bom 485 
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0. 47, 
rr, 7-9 


0. 48, 
rr. 1-3 


limitation on the prounil that the applicant bas shown sufficient cause, the order grantuig 
the application maj be appealed from as proMtlcd by cl. (c) of sub r (1), and the order 
may bo set a«ic}o m appeal if the appellate Court bolds tha* there was not sufficient cau«e 
for pdmitting the application alter the penod of limitation (x) 

Review granted Wlthoot jorlsdictlon,— If a reMcw is granted in a case 
where the Court has no juriWtcbon to grant it, it is not cl-ar whether an appeal lies from 
the oKler granting the review. But tha order being one made without junsdiction, it 
comes within the purview of sec 115, and is therefore open to revi«ion (y) The Hyh 
Court will not interfere in revision aoWy on the ground that the Judge granting the 
review had omitted to record that the additional evidence was important (:) It hs‘ 
been held that no appeal lies if the review is granted in the inherent jurisdiction (a). 

8, [ S: 630. ] Wlteii an application for renew is granted, 

_ a note tlicreof shall he made in the register 

omer * tot aHtl thc Couft Hiay at once le-hear the 
case or make such order in regard to the 
re-hearing as it thinks fit, 

9. [ S. 629, Last para.] No application to ^c^^ew an 

^ . order made on an application for a ^e^^etv 

0 cMtjinsrp’M 'oos. ^ decree or order passed or made on a 
ret-iei^ shall be entertained. 

See notes to r 7 above, “ Second application for review '• 


ORDER XLAail. 

Miscellaneous. 

1, [ S. 93. ] (1) Every process issued under this Code 
shall be served at the expense of the party 
on whose behalf it is issued, unless the 
Court otherwise directs. 

(2) The Court fee chargeable for such service shall he 
paid within a time to be fixed before the 

Cost* oi service , . 

process is issficd. 

2, [ S. 94. ] All orders, notices and other documouf's 

required by this Code to given ^ 
icnea ” served on any person shall be served m the 

manner provided for the ser\’3ce of summons 

3, [S, 644,] Thc forms given m the appendices, ^\ 1 th 

such variation as the circunistanccs of each 
•ip}M?Sdi«s require, shall be used for the 

purposes therein mentioned. . 

W Wlifl-nv Offon! 

_ H.*l J'OI.l. /,.f” J OJ. 


(rl yla Iho this \ Itiit 


t III J All M' 

ri/HiKils (IWU S" Vial 
nJ V 't 



CHVRTEnED HIGH COURTS. 


1157 


ORDER XLTX. 

Charlcrcil High Courts. 

1, [ S 636 ] Notice to produce documents, summonses 

to ^^itnessc3, and every other judicial pro- 
of niThTourr^' rrocfsf* cess, issued in the* exercise of the original 
ci\Tl jurisdiction of the High Court, and 
of its matrimonial, testamentary and intestate jurisdictions, 
except summonses to defendants, wTits of execution and 
notices to respondents may be ser\'ed by the attorneys m the 
suits, or by persons employed b}* them, or by such other persons 
as the High Court, by any rule on order, directs. 

Persons employed by them — Thcae •to persons m tlie regular service of the 
attorney Xotice cannot be ser\eil bj a village headman specially employed for tho 
purpose (6) 

2, [iVciwl Nothing in this schedule shall bo deemed 

to limit or othenvisc affect any rules in 
commencement of this Code for 
the taking of c\idence or tho recording of 
judgments and orders by a Cliartcred High Court 

3, [Cf S. 633, ] The following rules shall not apply to 

any Chartered High Court m the exercise 
Application of rules Ordinary or extraordmaiy original 

chnl jurisdiction, namely — 

(1) rule 10 and rule 11, clauses (b) and (c), of Order 
YII, 

(2) rule 3 of Order X , 

(3) rule 2 of Order XVI ; 

(4) rules 5, G, 8, 9, 10, 11, 13, 14, 15 and IG (so far as 
relates to the manner of taking e\Tdence) of 
Order XVIII ; 

(5) rules 1 to 8 of Order XX ; and 

(G) rule 7 of Order XXXIII (so far as relates to the 
making of a memorandum) , 

and rule 35 of Order XLI shall not apply to any such 
High Court m the exercise of its appellate junsdiction 

Additional role made by the Bombay High Court tinder s 122—*^ 
Ai'iwmlit III below 

<6) S .^(tKehitnJ \ K<t’i(ipp-I09 e)30<.V\ SIMIC S 5 ( .8) A C 9‘T 


d fc 
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.47, 

.7-9 


limitation on the ground that theaTpUcant ha? *hown sufficient cau«e the order grantaj 
the application tnaj I e appealed from as prowled bv cl (c) of sub r (1) and the order 
tn-vv \ e get a«ile m app il il the appellate Court holds tho* there was not guBici<*nlcau.e 
for admitting the api Iioatioa alter the penod of limitation (r) 

Review gtanied wllhotlt iutlsdlctloa — 11 a review u granted in a c3-« 
where the Court has no^Mris/ictioR to grant it it is not cWt whether an appeal hes from 
the order granting the renew But the order being one made withoot jurisdiction it 
conu-s within the pamew qI Etc Hi and w therefore open to revuion (y) Tin*!! b 
C urt will not interfere in revision eoleU on the ground that the Judee granting the 
renew had omitted to reeonl that the additional evidence was important { ) It tu 
been held that no appeal lies il the renew is granted m the inherent jurisdiction (a) 

8. [ S. 630. ] 'Wlien an application for re^^ew is granted 
i-rtrt trv nf .p iiration ^ tlicieof shall to made in fhe regtatei 

order and the CouTt ma)' at once re hear the 
case or mahe such order m regard to the 
re hearing as it thinks fit 


9, [ S. 629, Last para. ] apphcation to re\iew an 

^ ^ . .. order made on an apphcation for a renevr 

or a decree or order passed or maue ou ‘ 
renew shall be entertained 


denote? tor “I abow Second apjlieatioa for review 


0.48, 
rr. 1-3 


ORBER XL^^^ 

Mtscellaneoiis 

1. [ S 93. ] (I) E\ery process issued under this Code 

shall be seA ed at the e^spense of the p'lrty 
“ oo whose behalf it is issued, unless ttie 
Court otherwise directs 

(2) The Court fee ch.irgeahle for such service shall ^ 
paid within a time to be fixed before t e 

iti ol lervjcc * , 

process is issued 

2. [ S* 94 ] All orders, notices and other docimieids 

required by tius Code to Vt gnen to o 
.i-M am uotic, ho» ser-ved on any person shall he served m 
manner provided for the service of sumrdof* 

3. [S. G44.] The forms gnen in the appendices, 

such \anation as the circumstances of 
jcficf°/ c»se may require shall he used for ^ 

purposes therein mentioned 

/ thinv \ar n (Ij I) - iUl 8-U I'l-* f 1® L J ” 

r n Ch Kills so JU«9> l (•) i . 'IS Jbko (19*p 35 t I *• 

in « 3 J I 3 1 C aofi ( !1 A I >■>'5 
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OmWAX XTJX. 

Charteral Ilujh Courts 

1. [S C36 ] Xotjce to produce docutndits, fiUTntnoii‘?cs 

to Witnesses, nnd c\t.iy otliei judicnil ])ro- 
cess, issued m tlie exercise of tlio oiiginal 
cull jurisdiction of the lligli Court, and 
of its matrimonial, testamentary and intestate jurisdictions, 
except summonses to defendants, writs of execution and 
notices to icspondcnts may be served by the attorneys m the 
suits, or by persons employed by them, or by such other persons 
as the Higii Court, by any rule on oixlor, directs. 

Persons employed py them — arc i>ori<ojw m Uio regular (‘cmce of tlio 
nttomcj Notice cannot lo »<r%cl bj a Milage licaintait aiceiallj emplojc*! for Uio 
] uqx <ic (M 

2. Kotlung m tins scbcdulc sliall bo deemed 

to limit or otherwise ailcct any rules in 
force at the commencement of this Code for 
the taking of evidence or the recording of 
judgments and orders by a Chartered High Court 

3. [Cf S. 033. ] Tlie following rules shall not apply to 

ail) Chartered High Court m the exorcise 
Ariic*i no fuM ordinary or extraordinary original 

cml jurisdiction, namely — 

(1) rule 10 and rule I!, clauses (b) and (c), of Order 
VII, 

(2) rule 3 of Order X , 

(3) nile 2 of Order XVI , 

(4) rules 5, G, 8, 9, 10, II, 13, 14, 15 and 10 (so far as 
relates to tlic manner of taking evidence) of 
Order XYIII , 

(5) rules 1 to 8 of Order XX , and 

(G) rule 7 of Order XXXIII (so far as relates to the 
making of a memorandum) , 

and rule 35 of Order XLI shall not apply to any such 
High Court m the exercise of its appellate junsdiction 

Additional role made by the Bombay High Court under s 122.— 

Ai i>en lit 111 Wow 

<61 « Aoi.opp.i(l» «)30t W \ -s* Ml t 3 5 ( •« 6 C 9** 
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0. 47, limitation on tfio ground that the applicant has shown sufficient cause, the order granting 
Xt, 7»9 application maj he appealed from as provided hy cl (cj o{ sub r. (1), and the order 
may he set aside m appeal if the appellate Court holds ths* there was not sufficient cause 
for p dmitting the application alter the period of limitation (rr) 

Review granted Wlthooi Jurisdiction.— If a review h granted m a c-vse 
uhere the Court has no jurisifiefion to grant it, it is not cl^ar whether an appeal lies from 
the order granting the review. But the order being one made without junsdictiou, it 
comes within the purview of sec 115, and is therefore open to revision (y). The High 
Court will not interfere in revision aolely on the ground that the Judge granting the 
review had omitted to recortl that the additional evidence was important (r). It has 
been held that no appeal lies il the review is granted m the inherent jurisdiction (a) 

8. [ S; 630. 3 \Ylien an application for review is granted, 

a note thereof shall be made in the register 
ofdc'rHo? and the Court may at once re*hear the 
case or make such order in regard to the 
re-heanng as it thinks fit. 

9. [ S. 629, Last para. ] No application to renew an 

^ order made on an application for a Te^'iew 

a«otc«t.m.pp.fcstiou. ^ 

review shall be entertained. 

b^e notes to r 7 above, “ Second apjihcatiou for review ’ 


passed or made on a 


O. 48, 
rr. 1-3 


ORDER XLVin. 

Miscellaneous. 

1. [ S. 93. ] (1) Every process issued under this Code 
shall be served at the ei^ense of the party 
parly iwwni wliosc behalf it IS issucd, unless the 

Court otherwise directs 


(2) The Court fee chargeable for such sersdee shall be 
paid ivithin a time to be fixed before the 

aoleeivlce • • i 

process is issued. 


2. [ S. 94, ] All orders, notices and other documents 
required by this Code to given to or 
:r. and notices how g^rvcd OH aW}' peTson sliall be served in the 
manner provided for the service of summons. 


3, [5.644.] The forms given in the appendices, wth 
such variation as the circumstances of each 
lice’s' case may require, shall be used for the 

purposes therein mentioned. 


(H 

ifc'iii aiJ 


V ,\ uriTWiwd {1»14) 27 '111 
CAuni/rffv SoNifiii (I'IJT) 21 


{*> 

(«) . 
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OUDi:U \LIX 
ChnrtcrciJ Iltgh Court? 

1, [S 616 ] Xoticc to i>ro(lucc document'! ';ummon<;cs 

to and eMn other judicnl pro 

i^'*^*'* cc'i'? i‘i‘:ue<l in the exercise of tlie ongiinl 
ci\nl )un-idiction of the Htgli Court, and 
of its nntnmonnl, tostiniditiry and intestate juri'^dictions 
excejrt summon‘!e-> to defend nits, WTits of execution and 
notices to respondents mai 1»c «er\ed hy the attonic\> in the 
suit'!, or hy persons cmj)lo\ed h\ them or hv such otlier persons 
as the High Court, h\ anv rule on onler, directs 

Persons employed by them — Tbr^ »» m tl? rpg«l*r wmer of th« 

•tjnnifv Notice r«nnft I-p l«‘»lm»n *p«-i*Jlr cmplnyr^l for th« 

1 (M 

2, [Xcic] Xotlung in this schedule shall bo deemed 

to hunt or othennse affect any rules m 
force at the commencement of this Code for 
the taking of evidence or the recording of 
judgments and orders hv a Cliartere<l High Court 

3, [Cf S 63S. ] The folloinng rules shall not apply to 

anv Cliartercd High Court in tlic exercise 
j^g ordinary or cvtraordinaiy original 
cml jurisdiction, namely — 

(1) rule 10 and nile 11, clauses (b) and (c), of Order 

Yll, 

(2) rule 3 of Order X , 

(3) rule 2 of Order XVI , 

(4) rules 5, G, 8, 9, 10, II, 13, 14, 15 and IG (so far as 
relates to tlie manner of taking evidence) of 
Order XVIII , 

(5) rules 1 to 8 of Order XX , and 

(G) rule 7 of Order XXXIII (so far as relates to the 
making of a memorandum) , 

and rule 35 of Order XL! shall not apply to any such 
High Court in the exercise of its appellate junsdiction 

AddlUonal lule made by tbe Bombay High Coait Tinder s 122— See 
\pj>endis III below 


(6) Sajanchnndy ranarpa{l9 6)S0CWN 7S4 981 C 3 5 { ”8) \ C 677 
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Review granted Wltlioni JatlSdlCUon.— H a review 1< grante«l m a c%«e 
where the Court ln» iin jiiruJiftw# to crant it, it w not cl“.'»r whether an n)'j>oal bc< from 
the etxier gnntins the reMew. Bnt the onler Wma one made without juirsdiction, it 
CO lies wuhm the puniew of «ee llo, and t» therefore ojicn to revi-ion (y). The Huh 
Court Mill not interfere in m»«ion aolelr on the ground that the Judire minting the 
re\ lew had omitted to record that the additional oa idenee wa« imi'ortant (i). It ha-' 
Uxn heM that no apiw.al lie^ rf the review i« granteti m the inherent jun-diction (n) 

8. [ S. 630. ] Mltcn mi application for reiiew is granted, 
^ „ a note thereof shall be made in the register 

and thc Court may at once re-hear the 
^ case or make such order in regard to the 

Tc-licaring as it thinks fit. 


9. [ S. 629, Last para. ] Xo application to renew an 
order made on an application for a renew 

lv«rfe»rt*ln»rPirstl'U4- _ a a i 

or a decree or order jia'tsod or made on a 
renew shall he entertained. 


Shw notC' to r TaUuc, " Siwnd «i>i»lic^tion for review ” 


ORDER XLllII. 

Misccllaiicons, 

0.48, 1. [S. 93. ] (1) Every process issued under tins Code 

vr. 1-3 shall be served at the c.Npense of the party 

*’ whose behalf it is issued, unless tlie 
Court otherwise directs. 


(2) The Court fee chargeable for such seivice shall he 
paid within a time to be fixed before the 
^ process is issued. 


2. [ 94. ] Ah orders, notices and other documents 

rcqtiiretl by tliis Code to IfJ given to or 
j-M »tit wiiT, w served on any person shall be served in the 
manner prondedforthe service of .summon^. 


3. 



[ S. 644.] The forms given in the appoiulicos. with 
such variation as thc eireninstances of e.acli 
f^rmi In require, shall ho used for the 

purjioves therein mentioned. 




CHVrTFfFP HIGH COUUTs 


1157 


oiM)i:n XLix 


Charleroi Utgh Courh 


1 , [ S C3G ] Xoticc to jtroduce documents summonses 
to witnesses, nn<l c\cn other jndicul ]>ro- 
issued 111 the o\crcisc of tlie orignnl 
ci\nl junsdiction of the High Court, iiiid 
of its imtnmonnl, tcstanient‘ir\' ind intcststc jurisdictioas 
except summonses to defend ints, writs of execution and 
notices to respondents nn> he ser\cd In tlic attorneys in the 
suits, or h) persons cmp!o\ etl h\ them or by such otlier persons 
as the High Court, b\ suy rule on onlcr, directs 

Persons employed by them — iw-nmni in tie rrguUr wmee of tho 
attomp\ Notice cannot l«? acnc^l l\ a \iWagc hc^lman ^jiccnlK cmployol for tho 
pur] o«f (t) 


2. [Xcir] Xotlung m this schedule slnll he deemed 

to limit or otherwise affect nnj rules m 
force at the commencement of this Code for 
the taking of c\idcncc or tho recording of 
judgments and orders h^ a Cliartcred High Court 

3. \Cf S 033.] Tlic following rules shall not applj to 

an^ (hartored High Court m tlic oxorciso 
An! ationo ru ♦ Ordinary or exiraordinaiy original 

cimI jurisdiction, namcl) — 


(1) rule 10 and rule 11, clauses (b) and (c), o{ Order 
VII, 

(2) rule 3 of Order X , 

(3) rule 2 of Order XVI , 

(4) rules 5, G, 8, 9, 10, 11, 13, 14, 15 ind 10 (so hir as 
relates to the manner of faking evidence) of 
Order XVIII , 

(5) rules 1 to 8 of Order XX , and 

(G) rule 7 of Order XXXIII (so far asrelntfs to tlio 
making of a memorandum) , 

and rule 35 of Order XLI shall not apjdy io aiiy mikIi 
H igh Court in the exercise of its apiMllite junsfliMioti 

Additional rule made by ifce Bomiay High Corirt iind»T « 122— 

•Vj i>cn 1 s HI below 


(6) S ia e1nnd\ f anapp, 30C.W\7l| rf 


4 ( nrr 
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ORDER L 

Provincial Small Cause Courts 

0. 50, r. 1 1, \Neio'\ The provisions hereinafter specified shall 

not evtend to Courts constituted under the 
small cao« Provincial Small Cause Courts’ Act, 1887, 
or to Courts exercismg the jurisdiction of 
a Court of Small Causes under that Act, that is to say — 

(a) so much of this schedule as relates to — 

(i) suits excepted from the cognizance of a Court 
of Small Causes or the execution of decrees 
in such smts , 

(u) the execution of decrees against immoaahle 
property or the interest of a partner ni partner- 
ship property , 

(m) the settlement of issues , and 

(b) the following rules and orders — 

Order II, r 1 (frame of suit) , 

Order X, r 3 (record of examination of parties) , 
Order XV, except so much of rule 4 as p^o^’ldes 
for the pronouncement at once of judgment , 
Order XVIII, rules 5 to 12 (e\idence) , 

Orders XLI to XLV (appeals) , 

Order XLVII, rules 2, 3, 5, C, 7 (reMeu) , 

Order LI 

*oe 80 C 7 an<l notes tbcrcto 


ORDER LI 

Presidency Small Cause Courts 

O 1, [iWu ] Sa^e as pro\ided in rules 22 and 23 of Order 

Y, rules 4 and 7 of Order XXI, and rule 4 
.urno Small caoie Order XXVI, aud 1)} the Presidenc\ 
Small Cause Courts’ Act, 1882, tins sclicdule 

t extend to any suit or proceeding in any Court of Small 

u! st.ablished in tlic towns of Calcutta, Sfndras and 
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(1) TmMor*'trr« 

In TiiE Covet or 

A li if<'A<Ti;ifion anA rttfftnft) Phinli/f 

c^intt 

C D BB/I «4i 


(2) Dcscnimox or l**nTiE« in PApnctLAH Cisti 


Th^ ^ccrctATy ol StAte for IndiA in CounriL 


The Adroeate General of 


The Collector of 


The SUto of 


The A D Companj , I imite<1, 1 anng it» rrgHtercd office at 
A 21 a public ofTleer of the C I) C«inpan> 


A B (add ducnption and re«i fence, on behalf of himself ami all other creditora of 
C D late of (add tfceeription and reeu/cnce) 


A B (add Jeecnprton and rest fence), on behalf of himself and all other holders of 
debentures issued by the Company, Limited 

The Official Iteceirer 


A B a minor fodd description and residence), by C D [or by the Court of aids) 
his next fnend 


A B (add description and resKfence) a person of unsound mind [or of rreak mind] 
by C D , his next Iriend 


A B ,e. firm carrying on business in partnership at 


A B (add description and reskfence), by his constituted attorney C D (add dcscrip 
lion and residence) 


A B (add description and residence) Sbebait of Thakur 


A B (add description and residence), executor of f? D deceased 


A B (odd description and residence) beiro/C D deceased 
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Forms of Pleadings. 

App. A. (3) 

Xo 1 

MOVEI LE'TT 

{Title ) 

A. B , the above named plaintiff, states as folloirs ■ — ■ 

1 On the day of 19 , he lent the defendant 

rupees repayable on the day of 

2 The defendant has not paid the same, except rupees paid 

on the day of 19 

[// the plaintiff cfaima exemption from any law of limitation, sa j — ] 

3 The plamtiff was a minor (or insane) from the day of 

till the day of 

4 [Pacta ahoning when the eauae of action arose and that tie Court laa junadiclion] 

5 The value of the subject matter of the suit for the purpose of jurisdiction is 

rupees and for the purjiose of Court fees is rupees 

C The plaintiff clitms rupees, with interest at per 

cent from the day of lO 

No S 

Mone\ oiEBruD 

(Till') 

d. B , the above named pbmtiff, states as follous — 

1 On the day of 10 , the pLintiff 

agreed to buy and the defendant agreed to sell bars of silver 

at Annas per tola of fine silver 

2 The plaintifi procured the said bars to be assayed by E F , uho was pud by 

the defendant for «ueh a« aj, and E F declared each of the bars to contain 1,500 tohs 
of fine silver, and the plaintiff nrcoidingly paid the defendant mjees 

3 Each of the said bars contained only 1,200 tolas of fine silver, of uhich fact 
the plaintiff nas ignorant when I e made the pai meat 

4 TIic defendant has not repaid the eum so oi eq aid 

[Aainparaa 4 and 5 o/ Form 1, and Belief clatnie I ] 


No 3 

COODS SOLD AT A nVLD TRICE A\D DELI! ERED 

(Tltfe ) 

A 17, (he aboie naroeil plaintiff, states ns follows — 

1 On the dai of 19 , i F soil nn 1 

delivered to the defendant [one hundred barrels of flour, or the goods nientioned m 
the scl (kIuIo hereto onneveil or sundry goods] 

2 Tlie defendant promi>^l to pa\ ruj>ees for the sail 

goods on deliverv [or on tho da\ of tome day b'fire 

the jlaintwaefitfd] 

3 Ife ha* riot pai J the name 

4 F / died on lie dav of 19 IN 

his Ia«t will he apj ointed hfi brother, t! e ] tiintiff. hi* ewulor 

[.rie I" /«/»!» 4 fl"f 5o//or?i ^o 1 ] 

7 Tlie I Limtiffns esecHtor of F F elaime [lithrf rlnined\ 
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Xa.4 


Forms of P 


(.oops «OLP AT A prA«0’«AM.C TRICt A'SD PtUrcnCO 

(El* ) 

4 /} , tlic Abort* riAinr.) |iIttnti(T. ftAtr* a* fnlloiTA — 

I On the (Iss of 10 , I Lilntid solJ 

an 1 tlelivoreJ to Ih* tlrfcn Unt [‘nn liy artirles of ho««e fumlturp], but n » fiprc«i agree 
inent «a» maile a* to the price 


2 Ibe poorU were reavinal worth rupees 

3 The tlcfcn Unt hs« not p.si I the mnnes 

4 o« f 3 o/ /orm Ao I, tin-f /W»e/ ] 


Ao 5 

Goons iitoi: at Dtrc'CDtst h RtQtcsT and not ACCcrrcD 

(T,lU ) 

.1 H , the aboTC iMinetl pUintifl, alatei as follows — • 

1 On the «Uy of IS) , E, Agrre<I with 

the phmtiR that the pUintifT should make for him (*>r tobUi ami fifty churt], and that 
£ f should paj for the goods on «lelirei> rui>oes 

S The plamtiil made the goo>l«. an 1 on (he <U> of 

10 , offered to deliver them to E Etand lia«erersmec been read) an I willing so to do 
3 E F has not aeeopled the goods «.r jwi I for them 

1.4s iR pnrnt i ani ’> <J / rtt No 1, ami /fell'/ c/niRiefl J 

\o C 

DEnciE’?CY cpos A Ue saee (Goods sotn at Aictiov ] 

(Titfe ) 

A /I. the above named pUinliS, slates as follows — 

1 On the day of 19 , the plamtifl 

put up at anction sundry [goodt] subject to the condition that all goods not paict for and 
removed by the purchaser withm ((«« «foy») after the sale shout 1 be re sold by auction 
on his account of which condition (be defendant had nut ce 

2 The defendant purchased [one crate o/ croclery] at the auction at th“ price of 

rupees 

3 The plaintiff was ready and willing to deliver the goods to the defendant on the 
date of (he sale and for [ten daytj alter 

4 The defendant did not take away the goodapurcba'ed bj him, nor pay 
within [ten days} after the sale, nor afierwards 

6 On the day of 19 , the 

resold the [crate of eroelery] on account of the defendant, by public auction, for 
rupees 

0 The expenses attendant upon such re safe amounted to 

7 The defendant has not pli I the deficiency thus ari'ing amounting to 
rupees 

[As in jmras 4 an 1 5 of Font \o 1 and Eehff claimed ] 


for them 
plaintiff 

rupees 
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Porms of Pleadings. 

App. A. Jfo 7 

Services at a reasonable katb 
(Ti/fe) 

A D , the above naineJ plaintiff, states as follows ■ — 

1 Between the cUy of 19 , and the 

day of 19 , at plaintiff {executed sundry 

drawings, designs and diagrams] for the defendant, at his request , but no express agree* 
ment was made as to the Bum to be paid for such services 

2 The Bemces were reasonably worth rupees 

3 The defendant has not paid the money 

[Asirtparaa 4 and 5 of Form }io 1, and ^ehe/cIo»m«!/ ] 


No 8 

Services and MaterJaia at a reasonable cost 

iT,lU) 

A B , the above named plaintiff, states as follows 

1 On the day of 19 , at , the 

plaintiff built a house [known as No , m ] and furnished the materials 

therefor, for the defendant, at his request, but no express agreement was made as to 
the amount to be paid for such work and matenaU 

2 The work done and matenals supplied were reasonably worth rupees 

3 The defendant has not paid the money 

[^stnporaa 4 and i of Form No \,and Rahtf claimtd] 


No 9 

Use and Occupation 
(Title ) 

A E , the above named plaintiff, executor of the will of Y 1 , deceased, states 
as follows — 

1 That the defendant occupied the [house 

Streets] by permission of the said X } . from the da} of 

19 , until Ihe da} of 

19 . and no agreement was made as to payment for the uso 

of the said premises 

2 That the use of the said premises for the said period aas reasonably worth 

rupees 

3 The defendant has not paid the money 

(An tn paras 4 and 5 of F orm A o 1 ] 

C The plaintiff AS executor of A }> claims [ffelir/ rlaimrJ] 


No 10 

Ov AV Award 
(Title) 

A B . the at>o\e named plaiatiff, stales as follon-s — 

1 On the das of 19, the plaintiff and 

defctidatit, bAving a difference betueen them concerning [a demand of the plaintiff for 



Al'l’ENDIX A. — ri.EMll.SG*?. 


1103 


Forms of P] 

the price of ten InrrcN of oil, which ihe <lefen f^nl rr tn p^\ ] ncree*! in wnlins 
to iubnit the difff mcc to ih" n of /' F *n 1 f7 II ,nni the oncinnl iloniirent 

i' •nnexc'l hen-to 

2 On the of 10 , the Arhitrntnr 

•Tan!* I ihit the ilefen Unt ohnu! f [ptx the pttintiff niiTc* j 

3 The defen fant h»« not p-iid the tnonet 

[d».npom. 4fln/f '.f>//VmAo \.nnl F<Ufft\u}ntf\ 


No 11 

0\ X FonriQN Jt mmevt 

(T.lfe ) 

^ il , the »!nTe n\nieil plaintiff, *tAte^ •« follows ~ 

1 On the da\ of 10 , at in 

the Stutc (or King<lom] of , the Court of 

that State [or Kingdom] m a suit thenm pending b«l*een the plaintiff and the ilcfendant 
da]t adjudgei] that the defindmt ahould paj (o the plaintiff rupees 

With interest from the Mid date 

2 The defendant haa not paid the monea 

[4^f in p<im« •! nnd 5 o/for»n Ao 1, and /.Vlir/f/oirntd ] 


Vo 12 

AoAU>aT SiRETt roK raaaiEST or Kent 

(T.f/r ) 

A n the aboie named pUmliff states as follows — 

1 On the day of 10 , E F , hired from 

(hepliintiff for the term of jears, the{hou*cXo 

Street], at the annual rent of rupees, payable [monthly] 

2 The defendant agreed, in consideration of the let'ing of the premises to ^ F, 
to guarantee the punctual payment of the rent 

3 The rent for the month of 19 , amounting to 

rupees, has not been paid 

J/f, 6y Ike lermf o/ Ike A jre*m*nl, no*ic« u re^utred to be given to Ike surely, add — ] 

4 On the day of 19 , Ihu jilaiiillff 

gave notice to the defendant of the non payment of the rent, and demandid fiityintiA 
thereof 

5 The defendant has not paid the same 

[A* la paras 4 oad 5 o/Fomr A^o I, ond Aefir/ claimed ] 


No n 

Breach op AorEEsiE>T to Purchase Land 
iTtlle ) 

A B , the above named plaintiff, states as follows 
1 On the day of ^ y . v . 

defendant entered into an agreement and the original docum' fit Is r ' * 

[Or On the day of 19 , jji , ^ ^ 

mutually agreed that the plaintiff should eell to the i ^ ^ ‘ ^ 

should purchase from the plaintiff forty bighas of land j/j ‘ 

rupees ] f " 



11C>4 


THE FIRST SCHEDCLE. 


Forms of Pleadings. 

App. A. S ••>3 tbe diT of I'l , th? p’*in*i5 

lx--rc tHfn ih^ abr-oln r oirwr of the propfnr [and ih* «Ae.e frre fro-a all inen-i 

l-anfTK av nad'- to app<^rto t’^ed^fanfantj. ta-d red to ihf de'en Ian* a <Tiifiart 
13 o* Iran 'rr of tbo «ano [or. wa« leadr and tnll a-J i« -•iill tradr and anl inr 

and oSo’Okl. to tra3'*er tl>o «a’*'o to tf*o defendant Iv a anS-cioat iri«trrncrt] on tl:c 
p.amo"t hv the doVndant of the *1*31 amoil i.p«>T. 

V Th* dfVr iant ka. rot pa«d tho riopov 

[fata 4 cnA 5 ff Fcm So. 1, or f Fthtf olrir-'f J 

No. 14 

Not DEurtsiNr Goop« Sou*. 

{T. V ) 

4 £., tV aK>Te.na3iotJ pKmti® -♦air* a« f >’1 '■’r* ■ — • 

1 Onthe darof !*' , tkeplain'i* an 1 

dr'cn^xrt nutnallr af’rovl that tV drfonUnt «kiu*l dolioer [o*^ htn'rtal KatreN o' 
fi'ar to the p’aiati5on the <*aro' )■> , anf t*'»t 

the r’i2nti3 ahoTild par tborof'r rnpoe* on dohrrrr 

i On the [aaid] dar tbo plairtifi ara« rradr and *i line and o^iwal. to piv tko 
doVndant aa«d *ara op,an doJiTrrr of tkr ex'd*. 

“V Tk<* dtfordart haa rot doliTrira! tho cvxIn and iho pla»"ti* Kv Iwn depnroii 
of the pro*"*' ari,^n1 i hate accft>o»! to him fn>m «" h de’irofr 

[ 4« «* prtM* 4 and 5r/F«’m .Na 1, on/ Fihrf r’» nof ] 


No. 1\ 

WRo\i,m r>i'i.p>«»u 

{T*l< ) 

4 ZS. the alv'Te-nanMnf pla p'l* *taio< as f 'll la"' — 

1 tHtho daTof 10 . ih-p'aintifani 

dfVndan* mutaallT ar*ro.l that ihr plamli^ -honl \ «rrvp the dr'ndant a« [an aooocntart 
orn thpoapaoitrof f'rpnan.oro.Mr r»»f an It hat iho d*'on fant '•hmlicnipl v 

the plajrti*a<»Bchf 'rtho ipmof[onprcir]anfpav hia f 'r hi.^omeo* roprr* 

cionthlTj, 

i On th«“ dar of 1'^ the plairtid orfoT»l 

np.>n tip «p-ncT of thp dp'pi>da~t and orpr miop horn and <t II in rradx an i ani inz 
n cis~ iDsiP uxxTSfbi'Pcviop danreO o rrmain lor of the xai I avar a *tpppot tbp dc'fn' fast 
alarar. ha» had XhMiPP 

S. ttnihp a’avcf I** thp dpVnlart xto”". 

fc’h di harop«l the p’a nti* an I rp'o-»Nl t ppmit hx~i to «<-rTP a« a' rpaa J. o* t •• p" 
tjm f T hi* *rmpp>. 

I 4» in /arm. 4 «r»#S ^Fa-ra \c». 1 onf r>' f* fU\nt1 ] 


Nv It 

rntam or Ca'VTT acT Txi xcste. 

<r. rj 

4 tSp aK'TT-MTnpaJ p'ai-ti* natoa a* f lb'» « — 

I On th* «’aT of I « , thp an 1 

ilr'p-' U-t trntnallr arrrd that the plair'i* ah n'lrnj ’nip drfpo’art at an [annual J 
pa’arr rf rspro*. and that tfp dr'm Up| »>i. uM rPTa'p ihp pla ni IT 

aa [an arii.t} f r tl p Km of [tw arar] 
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Forms of I 

2 Tli<* plaint i(T Iia» alwa\< l>r«>n m It «nil trillms I * iw-rf^rm liti p.trt cf llir arm- 

inrt l [and « ii the (iat t f I*' . otTerrd » > tn d ■] 

3 The defenilant (entcml the wnce of the plamtifl on the alxitr inriifi tied 

dai. lint 8(ler»ard«. on the <ltt of 19 , he 

rofu»rtl to aerre the plaintilT at aforr«ai«l 

[.if in 4 n nrf 5 of i orm .Vo ], nn^ Jlttiff cltimtil ] 


No 17. 

AativsT A lictutcit mn DcFtcritc \\ onKMaNsiiir 

{T.tit) 

A /I , the abotr named plamtid, atatrs At ftilloHM ~ 

1 On the da\ of 19 , the plamtifl and 

defendant entered into an agreement, and the original document it hereto annexed [Or 

the tenor of the con/roetj 

2 The plaintiff dijl,\ performed all the eomlitiont of the affreement on hit part 

3 The defendant [budt the houte referred to in the airrecnicnt in a bad and 
unworkmanlike manner] 

[d« in jMmi 4 and a of term Xo I, and lithe/ chim'd ] 


\o 18 

Us A Dost) rOR THE FlDCLITt OF A CLERR 

{Title ) 

A D , the aboie named plaintiff, etafea as follows — 

1 On the day of 19 the plaintiff took 

E F into hit emploj ment as a clerk 

2 In consideration thereof on the da} of 19 

the defendant agreed with the plaintiff that if E F should not faithfull} ]>erfurni his 
duties as a clerk to the plaintiff, or should fail to account to the plaintiff for all mone} 
eiidences of debt or other property received by him for the ii’o of the plaintiff the 
defendant would pay to the plaintiff whatever loss he might sustain bj reason thereof 
not exceeding rupees 

[Or, 2 In consideration thereof, the defendant b} his bond of the same date bound 
himself to pay the plaintiff the jienalsom of rupees, subject to the condi 

tion that if £ F should faithful!} perform his duties as clerk and cashier to the plaintiff 
and should justly account to the plaintiff for all mone}s. evidences of debt or other 
propert} which should be at any time held by linn in trust for the plaintiff, the bond 
should be void ] 

[Or, 2 In consideration thereof, onlhe same date the defendant executed a bond 
in favour of th^ plaintiff, and the original document is hereto annexed ] 

3 Between the da} of 19 , and the 

dayof 19 E F reeened nione} and oil er propert}, 

amounting to the \aliie of rupees for the use of the plaintiff, for 

which sum be has not accounted to him, and the same still remains due and unpaid 
[As in paras 4 and 5 of Form Ao I, and Itelief rliiinedj 
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THE FIRST SCHEDULE 


^o 19 

By TE^A’^T AGAINST LaXDI^ND WITH SPECIAL DaM40E 

{Tult ) 

A B , the ahove named plaintiQ, states as follows — 

1 On the daj of 19 , the defendant by a re 

gistered instrument, let to tho plaintiff [the bouse \o , Street 

for the term of j"ears, contra'-tmg with the plaintiff, that he the plaintiff and his legal 
reprcsentatiies should quietly enjoy possession thereof for the eaid term 

2 All conditions were fulfflled and all things happened neces^arj to entitle the 
p'aintiS to maintain his suit 

3 On the day of during the said term, E F , who 

was the lawful owner of the said hou^e, unlairfullj encted the plaintiff therefrom, and 
stilt withholds the possession thereof from Inin 

4 The plaintiff w«t thereby (preiented from continujvg the bvsine^t of a tsjJbr 

at the said place was comp'lted to espend rupees in moving and 

lost the custom of 0 If and / F bj such remocal) 

jAeinjwrna and &oJ Form 2»o \,ay>djttlu{<lai>ned'\ 


Forms of Pleadings. 
App. A. 


No 20 

On an Aoriemest op Indemnity 
(7, lit) 

A B , the abose named plaintiff, states asfollows — 

1 On (he davof 19 , the plaintiff and defend 

ant, being partners in trade under the style of .4 B and C B dis«ol\ed the partnership 
and mutmlly agreed that the defendant should take and keep all the partnership pro 
perty, pay all debts of the firm and indemnifv the plaintiff against all claims that might 
be made upon him on account of any i»debte<lneas of the firm 

2 The plaintiff duly performed all the conditions of the agreement on his part 

3 On the day of 19 , [a judgment was re 

covered against the plaintiff and defendant by B F , in the High Court of Judicature at 

upon a debt due from the firm to B F , and on the day of 

10 ] the plaintiff paid rupees [in satisfaction of the same] 

4 The defendant has not paid the same to the plaintiff 

[Aainjxira* 4 o>i(/5 o/Forin Ao 1, and i?eh«/c/oimerf ] 


No 21 

PROCUBINO PSOrERTY BX FbaVB 

(T.ffe ) 

A D , the above named plaintiff, states as follows — 

1 On the day of 19 , the defendant fir the 

j iirprv t f inducing (hr p'sintiff to sell him certain good", n present! <1 lo the pJamfiff 
that [he, the dcfi ndant, was solvent, and worth rupeis over all his liabilities] 

2 The plaintiff was therrb\ Induced to Sell [anil delmr] to the defendant [<frv 

C u d*] if the value ( f rupees 

3 The luii I rel reaentatlons wire false [or tfoU t^e jyirlicultr f ihefiooih) and were 
t) en kni wn by (he dcfi ndant to be so 



AITENDIX A. — m:\DlNCS. 


1107 


Forms of ) 

4 Th** not pslJ for tfw* pvut* [nr, 1 / Ifit g'wlt tcfn nnl dflir^rtif] 

Thn plaintifT m prtp\nne mntl nhipping llio gnot)* And i»fvcuring theJr rr'lor^lion, rs* 
prn<l(><l nip«*«. 

[ArinjMivu Aand&ofFormXo \,and ntfi'fehimtii ] 


No 22 

FRxrDCLtvTtr rnoccnt'^o cBtorr to be oitEV to a'sotiier rtnsoT 
{T,tU ) 

A D , the shore named pUintiO, italen sr foUowt — 

1 On the <^17 of 10 , the defendant 

reprr»ented to the plaintiff tlut E t waa aolrenl and in good credit, and aorth 
rupees orer all hii liahilitieo [or, that 2 . then held a mponaible situation and iras 
in good eifeum«tanee 5 , and might safeK he trusteil with goods on credit] 

2 The pIsintifT was therehi induced to sell to E t\ [rice] of the raluc of 

rupees [on months' credit) 

3 The said reprevntationi were false and acre then Lnown by the defendant 
to be 80 , and were made bj him with intent to drccire and defraud the plaintiff [or, 
to deceire and injure the p'aintiff) 

4 E F [did not {>8} for the eaid goodr at the expiration of the credit aforesaid, 
or] has not paid for the said rice, and the ptaintifl has a holly lost the same 

[Aiiftfnns 4an<f5«/rofmAo l.andEttit/thimtd] 


Ko 23 

PotirttTo THE aaTER ihoeb the rLAivTirr s Land 
(T itfe) 

A B , the abore named plainliff, states as folloa-a — 

1 [The plaintiff is, and at all the times hereinafter mentioned was, possessed of 

certain land called and situate in and of a aell therein, 

and of water in the well, and was entitled to the use and benefit of the well and of the 
water therein and to base certain springs and streams of water which floned and ran 
into the well to supply the same to flow or run without being fouled or polluted 

2 On the day of 19 , the defendant 

wrongfully fouled and polluted the well and the water therein and the springs and streams 
of water which flowed into the well 

3 In consequence the water in the well became impure and unfit for domestic 
and other necessary purposes, and the plaintiff and his family are deprived of the use 
and benefit of the well and water 

[As in paras 4 and 6 of Form No I, and Ittltef claimed 


No 24 

CAfiBVrto O'* A X0330U3 SlAJorrACTtrsE 
(Tiffs ) 

A B , the above named plaintiff, states as follows — 

1 The plaintiff is, and at all the tunes hereinafter mentioned was, posseesed of 
certain lands called , situate ui 
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THE FinST SCHEDULE. 


Forms of Pleadings. 

App. A, 2 Ever since the daj of 19 , the 

defendant has wrongfully caused to I'sue from certain smelting works earned on by the 
defendant large quantities of offensive nnd unwholesome smoke and other vapours and 
noxious matter, which spread themselves over and upon the said lands, and corrupted 
the air, and settled on the surface of the lands. 

3 Thereby the trees, hedges, herbage and emps of the plaintiff growingonthe 
lands were damaged and deteriorated m value, and the cattle and livestock of the 
plaintiff on the lands became unbealthy, and many of them were poisoned and died 

4 The plaintiff wasunaUe to graze the lands with cattle and sheep as theotberwue 
might hare done, and was obliged to move his rattle, sheep and farming stock there 
from, and has been prevented from having so beneficial and healthy a u«e and occupation 
of the lands as he otherwise wonid hate had. • 

[Aa «« pami 4 and 5 of Form Ho 1, and FeUtf chimed ] 


No 23 

Obstrcctino a Riout or AVav 

iT,lU ) 

R . the above named plaintiff states as follows ■— 

1 The plaintiff is, and at the time hereinafter mentioned was, possessed of 

house m the village of ] 

2 He was entitled to a right of way from thefhou^o] over a certain field to a public 
highway and back again from the highway oter the field to the house, for himself and 
his servants [with vehicles, or on foot] at all t«mes of the year 

3 On the day of lO .defendant wrongfully 

obstructed the said way, so that the plaintiff could not pass [with vehicles or on foot, 
or in any manner) along the wa> [and has ever since wrongfully obstructed the same] 

4 (State apectal damage tf an}/} 

lAainpara-s i and 5 of Format o and Ftlnf claimed 

No 20 

OusTitrcTEfo A Hioirwar 
(Titfe ) 

1 The defendant wrongfully dug a trench and Iteaped up earth and stones m the 

public highway leading from to so as to obstruct it 

2 Thereby the plaintiff, while lawfully passing along the said highway, fell over 
the said earthandstones [or into tbesaid trcnch]«nd broke his arm and suffered great 
pain and was prevented from attending to his business for a long time, and incurred 
expen-'.e for medical attendance 

lAstnparae A and 5 of Form !kO and Relief Claimed] 

No 27 

DivEETdO A Water course 
{Title ) 

A B , the above named plamtiff, states as follows *— 

1 The plaintiff is, and at the tune hereinafter mentioned was, possessed of a mill 
situated on a [stream] known as the , the village of 

district of 
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Forms of P] 

2 Bt mv»on o{ »uch pr>««r««if>n pUintiS to the flow of the »trr<m 

for working thr milL 

3 On the tUr of 10 , the «Wenl»nt, hr 

cotting the Innk of the itrrim, wronefullr «literte«l the w»ter theirof, »o that water 
ran into the plamtifi s mil] 

4 Br rr**on the^^of the plaintiff ha* I'een nnahle to pnn<l more than 
eacka pof <JiT, whefr**, l^forr the *ai I iliTer»ion of water, he wa* ahle to gnnd 
Mcka per day 

{•faia/nm* 4 oad So/Eorm Ao 1, oa/f cf iiwof ] 


No 2'* 

Or'Trrcrt’tr a Ricnr to rat Wate* ron Irbioatiot 
iT,lU ) 

4 It , the abore name<l plaintiff, atatea aa followa ■ — 

J M, J»d WA* At the firoe Ae/w/x»/jeT ppasewd el rertAJu 

Ian is situate, ete , and entitled to take and u<e a fiortion of the water of a certain gtrenm 
for irrigating the said lands 

2 On the dae of |f> , the defendant prevent 

ed the plainti9 from taking and ating the Mid portion of the said water as aforesaid by 
wrongfully ole.trueting and diverting the Mid stream 

[,4s la 7>ir<i« 4 UH / 5 of r jfm \v I <7H'i Jtdtf/ (hitnfd ") 


No 2^ 

t>jrRiES carsED bt Neolige'vce os a RaiuioATi 
(T.lfe ) 

A the above nameil plaintiff states as follows *— 

1 On the day of 18 . the defendants 

were common earners of passengers by railwa} between 

and 

2 On that day the plaintiff was a passenger in one of the carriages of the defen 
dants on the said railway 

3 ^\hile he was such pa«<enger, at [or near the station] 

of or between the station of and 

a collision occurred on the Mid railwav, caused bj the negligence and unskilfulness of 
the defendants servant*, whereby the plaintiff was much injured [having his leg broken, 
hi« head cut, etc , and elal« lh» tp^ctal damage i/ any as] and incurred espen'e for 
medical attendance, and is permanentlT disabled from carrying on his former business 
as [a salesman] 

[Astnpara* i and 5 of Fonn 1, and ^ebe/rfaimed ] 

[Or thus — 2 On that day the defendants by their servants so negligentlv and 
unskilfullv drove and managed an engine and a tram of carriages attached thereto upon 
and along the defendant s railwav which the plaintiff was then lawfully cro-sing that 
the said engine and tram were driven and stnieL against the plaintiff, wherebv, ete , as 
in paras 3 ] 
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TIIE FIEST SCHEDULE. 


'orms of Pleadings. 

Vpp. A. Ifo 30 

IsJimrES CACSED Bif Neouoem Drimso 
{T,lh) 

A B , the aboTe named plaintiff, states as follows — 

1 The is A shoe m&ktr cATTying oa hosmess at • The 

defendant is a merchant of 

2 On the day of ID , the pUintiS was walking 

southivards along Chownnghee. in the city of Gikutta, at about 3 o'clock in the after> 
noon He was obliged to cross ^Iiddleton Street which is a street running into Chow* 
nngbee at right angles ^^’hlIe ho was crossing this street, and just before he could reach 
the foot pavement on the further side thereof, a carriage of the defendant drawn bj two 
horses under the charge and control of the defendants’ servants was negligently, sud- 
denly. and without any warning turned at a rapid and dangerous pace out of Middleton 
Street into Chownnghee The pole of the carnage struck the plamtiH and knocked him 
down and he was much trampled by the horses. 

3 By the blow and fall and trampling the pUintifi s left arm was broken and he 
was bruised and injured on the side and back, as well as mtemally, and in conseiuenco 
thereof the plamtiS was for four months lU and in sufieruig and unable to attend to his 
business, and incurred heary medical and other expenses, and sustained great loss of 
busuess and profits 

[vis m paras 4 and 5 of Form Xo 1, and Btlief eJaimed] 


No 31. 

Fob JfALicroos Pbosecption- 

(TtiU ) 

A D , the above named plaintiff, states as follows — 

1 On the day of 10 , the defendant obUmed 

a warrant of arrest from [a Jlsgistrate of the 

said citj, or as the case may he] on a charge of , and the plaintiff 

was arrested thereon, and imprisoned for [days, or hour 

and gave bail in the sum of rupees to obtain his release] 

2 In so doing the defendant acted malicioosly and without reasonable or probable 
cause 

3 On the day of 19 , the Magistrate 

dismissed the complauit of the defendant and acquitted the plaintiff 

4 Many persons, whose names are unknown to the plaintiff, hearing of the arrest 
and supposmg the plaintiff to be a criminal have ceased to do business with him^t or 
in consequence of the said arrest, the plaintiff lost his situation as clerk to one E F , 
or m consequence the plaintiff suffered pain of body and mind, and was prevented from 
transacting his business, and was injured in his credit, and incurred expense in obtaining 
his release from the said imprisonment and m defending himself agamst the said 
complaint. 

[As in paras 4 and 6 of Form Xo I, and Belief claimed'} 
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Formi of P] 

So. 12 

'IfiT*rLr« wrnx Ttu-t pmixcn 

{T, M 

I tf-* 4}«iT^ pUmti'T * ifr« a« f H w« _ 

I On l»v 1') pliintifl owTicI [or t t < 

Jvit a rnit I i\r f '»)• tn^ntion^l in th^ ►'h^l il<? hprrto tnnpxri 

\nr iKf r'tjmitf-l nlo^ of whi h i« nipcf^ 

2. Fro-n iK»t t!«T nniil lS»* co^*v^ •••n '^1 of !•»* »m', th» !»nt Kmi <Iet4inf-l 
tff* Mnii* frr n pUinli'I 

3 Brf Jh<» of t*i«“ pjit to «it on th* cU> 

19 , th^ I Uintift tl^tntn l‘*il th<* Mmp from l! *» ilffrn lint, b It 

lprr'u«H! to .W Trftb<-m 

[ I* in jwimt 4 fln/f ' of Form \o. 1 ] 
f Th^ jUinlif! ebiim*— 

(H «I»'!iTprT of the mi. 1 e^^l* «r m ca*e delivery cannot 

(2) nJI«e*^ compenMtion for tJe detention thereof 

TU •^hrtuU 


\ 3.1 


^oije^T A FftAtBtLfrT I’lBriMnni am* in'* TK*N«rEiiCE with N iTUt 

{T,iU ) 

A / the Above n.tme<l lUiniifT Atatra as Mlown — 

1 On the of I'* the defenUut t /> 

for the purp ^ of m lueing the pUmtifI to Aell him cert iin ^ hxI< r\ j rv-'cntixl t the 
lUmtiff that (he WAS srlrent anl worth ru]HTs i \er alt 

hij liabilities^ 

2. The plainlifl was Ihere1> induced to sell anl dcU\er t ( f) [ up hun Irtsi 
bosesoftea] the eslirnate«l value of which is nnKxs. 

3 The sail reprewntati ns were false anl wpro then bi wn l\ ( f» t lx* s 

[or at the time of making tJ e sal I representations < /» was ins Kent an ) Lue v hi self 

to be so]. 

4 f' T> afferwaf Is Iransftrresl theaail gexxls to tl© defpnUnl t i with ul 
consiclerati n [ r wl 1 ail n tkc of the fabil> of tl p rei rvnontati «]. 

\A» tn paraa 4 an 1 5 of lor t Ni>. 1 ) 


7 T|n|l«lnt|fr<lat s- 

( 1 ) ilrllrrry f tlm sal I gools or ruiee>.s in case ileluen cann I 

>1© f a I I 

( 2 ) rupees comiensati it for the detenu n thervif 


Nv 31 

I'rst issi a f r A Cotbapt s n thk t « i m i p Mistakk. 

(life) 

A // the above naroesl |lsutifT ataten as ( 11 ws • 

I On tie 'he lefenlsut irj re 

eenle.1 to the ilainliH that a certain 1 esp « f gnin I bel nvm„ l> the defer 'snt 
a lusted at eontsmeil (ten lii.hasj. 
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Forms of Pleadings. 

App. A. 2 The plaintiff vaa thorebj induced to piircJia«p tlie famo at the pricp of 

rupoca the bpJicf that the said representation was true and signed 
an a 'reement of nliich the ongmal is hereto annexed But tlie land has not 
been transferred to him 

3 Onthe daj of 10 , the plaintiff paid the 

defendant rupees as part of the purchase monej 

4 That the said piece of gronnd eontaine<l in fact only [fire 1 iglias] 

[48 in pam» 4 nnd 3 of Fonn .\o 1 ] 

7 Plaintiff claims— ' 

(1) rupee*, with interest from the day of 10 

(2) that the said agreement be dehrered up ami cancelled 


^o 37 

An Isjunctios Re9TRaivi\o Uaste 
{TttU ) 

■4 D, the above named plaintiff, states as follows — 

1 The plaintiff is t^** absolute owner of \itKTtlt tht P'oprrly] 

2 The defendant is in possession of the same under a lease from the plaintiff 

3 The defendant has [cut down a number of valuable frees, and threatens to cut 
down manj more for th- purpose of sale] without the consent of the plaintiff 

[ds in paras 4ond S of Form 2^0 1) 

3 The plaintiff claims that the defendant be restrained by injunction from 
committing or permitting anv further waste on the said prcmisps 
[ptcuniarsf fompenaaliOH may aha bt claimtd ] 


No 30 

iKJTrNCTIOV IvESTRAlMVa ^llISA^CE 
(Fiffe ) 

A B the above named plaintiff, states as follows 

1 Plamtiffis and at alltbe times hereinafter mentioned was tho 

absolute owner of the [bonse^o Street. Calcutta'^ 

2 The defendant, is and at all the said times was the absolute oivner of [a plot 

of ground in the same street J 

3 On the day of 19 , the defendant erected 

upon his said plot a slaughter bouse ami still maintains the same , and from that dav 
until the present time has continually caused cattle to be brought and Killed there [and 
has caused the blood and offal to be thrown into the street opposite the said house of the 
plaintiff] 

4 In consequence the plaintiff has been compelled to abandon the said house and 
has been unable to rent the same 

[At in jmraa 4 and 5 if Form Ao 1 ] 

The plaintiff claims that the defendant be restrained by injunction from commit 
ting orpcrmitting anj further nui»ance 



Arrr.NPix \ — ri.r\piNr 


1 


N 3" 

lYrj 

(r. > ) 

4 /*, tV *'. T» rt--! r • ***''^ ■• ' ’ 

I • }_x< »». r CJ* »" i p' 

-ts* «- ' r»yirt* •» 3 •** 

i T>^ I ^** * L»« f * •* '^1 t V f»--.^rl n »n'jT « * l' 
Lr r ’^z- »T f*W » •J‘p — M II « t-hi’IJ t • t^' 
[ 3l ■« 4 tt»* 5 /"r^rn .' [» ) J 


Forms of 


r- » fr-> 

-.{• t^- c' ts* 


r»*f 0<"'^nl [cr 
j n r‘ tL< « • 


Tb» j-i '•4* — 

(I) A tL»* tV i*£t i» r * »"*i' W t > c!“'rBft ci 

tt^ V •V'f? n lf»all t'***!. 

'» 1 r “S t£^ frrv'n o6‘‘rec'»“j t£^ ci 

tV j»i‘ »- *r •‘s ti,» *4i<J jrif ’ - fV4»4 ••id dirrti"r th<- dr^f^dact tc* rraore 
tl^ »•■ 1 op •• af 't^id 


No 3' 

Isjr^cn f icif'T'T me Inrtf'iox or • U Atcs-cvTWE. 

,T.,: w 

A aUirr earned p’»inti2 »**t« •» follow^ — 

( 4* I* forr-t \o 37 ) 

Tij^ J J rii? cfiimi tfu‘ d'V'idaat rn'ramed t>r lojoncti a from durrtiB" 
tie »»*ef Ai *f zre«ai<l 


No S'* 

I CSTOPATIO^ or ^fOTaBLE PpOPEETa TUEIUTEVCD WIT^ pESTRrCTION 
axd roE a^ IxjrrcnoN 
iTttU } 

A D, the «3>ore named p'amtifl, etates as folion-s — 

1 PUintif’ IS and at all times hereinafter mentioned fas. the osmer of a portrsit 
• f I s c^iid fitiier [wlnfh was eseroted bvanemment punter) and of which no dup'i 
«'e etti [or liiU an j frj'lt sfaunitj that Ih^ pfoptrtj it p/ a find that cannot bt rtplxctl 
'J rn,r,..j] 

2 Onthe darof in , he depwited the 

MB* for eafe Leeping with the defendant 

3 On the das «f 1!) . he deniamtisl 

the eame from the defendant and offered to pas all rea«onsbIe charges f r the st rage 
of the same 

4 The defendant refu»es to deheer the same to the p'aintiff and threatens t con 
ceal dispose of cut or injure the same if required to deliver it up 

o No pecumarr compensation srould be ao a lequate ci injensati n to the p’airtiff 
for th« low of the fpaiutin?] 

[■Is I* ^»iras 4 amJ o cf firn 


^o I ] 
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THE FIRST SCHEDULE 


Forms of Pleadings. 

App. A. 2 The phmlifl vaa therelij induced to purchase the same at the price of 

rupcct m the belief that tie said representation true and signed 
an ngieenient of nhich the original is hereto annexed But the land has not 
been transferred to him 

3 Ontho dai of 10 , the plainliS paid the 

defendant rupees as part of the purchase money 

4 That the said piece of ground contained in fact only [fire I iglns] 

[^a ta jxtms 4 Ofid S of Form Ao I ] 

7 Plaintifl chlnia— 

(1) rupees with interest from the day of 10 

(2) tint the said agreement be delirered up and cancelled 


IkO 32 

AV InJCNCTION ReSTRAIMNO ^\ASTE 
{Title ) 

A B, the above named plaintiiT, states as follows — 

1 The plamtifl is the absolute ornier of {desmU the properlj] 

2 The defendant is in possession of the same under a lease from the plaintiff 

3 The defendant has (cut doim a rumber of valuable trees and threatens to cut 
down manj more for th^ purpose of sale] without the consent of the plaintiff 

(Aaiit paras 4 onii 5 o/ /onn A o 1] 

C The plaintiff claims that the defendant be restrained by injunction from 
committing or permitting anj further waste on the said premnes 
[Pecuniary tompeniol on may afjo U cMii lerf } 


No 30 

IwJDMmo'T Pestbsimvo NirissNCE 
{Title ) 

A D, the above named plaintiff slates as follows — 

1 PlamtiiT IS and at all the times hereinaftec mentioned was tho 
absolute owner of the [house No Street Calcutta] 

^ HVit ‘Wrwrl'MA, vs viA tA, s.Vi Si* siwi mws ♦Aft ViftA'i ot (a 

of ground in the same street ] 

3 On the day of 19 the defendant erected 

upon, hia said plot a slaughter Iwnse and stUl maintains the same and from that dav 
until the present time has continually caused cattle to be brought and killed there [and 
has caused the blood and offal to be thrown into the street opposite the said house of the 
plaintiff] 

4 In consequence the plaintiff has been compelled to abandon the said 1 ouse and 
has been unable to rent the same 

[At (A paraa 4 and S of Form An 1 ] 

The plaintiff claims that tho defendant be restrained bv injunction from commit 
tmg or^rmitting any further nuiaance 

V 
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Forms of 


No. .17 

I*t rUf Nii'*'rr 
{T»tU ) 

A /7 , lh<* kUirp nam<*<l f•'Alnll(T, R* f <11 ’« * — 

1 Tlip «lpfpn Url lipapp)! up pirth anil ftxnr* rn a ptiMic ron<i 

kn ikTj a« *1 po a< to ol>«triirt tlip i«!i»*tcp nf tlip 

j'uli'i'’ k'onj tlip MWP anil tlirratpn* anil lnlpii<!«, Hn|p«« rp*trainins Iront p<> 'loiiifr. to 
ciinhnup and rriwit llip pai 1 krTncfiil art 

2 Tlip plajtitifl lixi iittainpil iIip mn^pfit in anting of tlip Aihocatc Grnpral for 
« f tfip tWi* r c'r « llirf f.firrr appontpil in lhi« lipfiilf] to thp in«tituti >n of thii »uit 

[.I* ia )»»nT» 4 naif !• f'J iorwi ,Vo I ] 


Tlip p’aintifl riaim* — 

(I) a drrUratnn that IUp dpfcndant h not pntjtird to oli«truct tip pa'ww of 
llip pulilip along tlip paid puMic road. 

(Si an injMnrti >n n~>(ra4ning ifip ifrfpmfant from otxfnicfiiig tfip p.-K*rtpe of 
tlip piililic along tlip Mid pnMic n>ai| and dirpciing thp dpfrnilant Co rpmoro 
tlip rarth and itonp* «Tnngf«ll> hpa|«pd up aa afi'rp«ud. 


No 

l’‘JtNCTI'l\ AO*C>RT Tllf ItnCRRION or A W ATEIl COl JtS C 

(r./fr 

A U , thp al>o\p natnpd plAinliff. atatp^ ai follona — 

•» form .\o 27 j 

Thp pUintilT claimi Chat thp dpfmdant W rpstrained injunction from dnertin; 
the natrr a« aforpMid 


No 33 

ISESTOI(ATto^ OF JIuVADLE FKOPERTt THREiTE^En WITH DESTRICTION 

A\D FOB AN Injunction 
(T,IU ) 

A B, the ahove named plamtiQ, atates a^ follnus — 

1 I’laintilT IS, and at all times hemnafter mentioned was, the owner of a portrait 
of Ins grand father [w Inch was executed bj an eminent painter], and of w Inch no dup'i 
cate exist for stale any fnrU shontng that the property i» of n Lind that cannot be replaced 
by money] 

2 On the da^ of 19 , he deposited the 

sani“ for safe keeping with the defendant 

3 On the daj of 19 , he demanded 

the same from the defendant and offered to paj all reasonable charges for the storage 
of the aatDP 

4 The defendant refuses to deliser the same to the p'aintiff and threatens to con 
ceal, dispose of, cut or injure the same |f required to deliver it up 

5 No peciiriiary compensation would be an adequate compensation to the plaintiff 
for the loss of the fpainting] 

[da in paras 4 and 5 of Form Ao 1.] 
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THE nrST SCHEDULE 


Forms of Pleadings. 

App. A. P The plaintiff clainia — 

(1) that the dcf<n lant be restrained b\ injunction from <li«po*in2 of, injurinc 
or concealing the said [painting], 

(2) that he Iw compelled to deliver the Kime to the plaintiff 

No ^0 

IVTERILtVDCR 

(TtlU) 

A B , the abore named pf-iintiff, states as follows — 

1 Ikfore the date of the claims hereinafter mentioned G II dero«ited with tie 
I'aintiff [dttenbe Ihe properly] lor [m/< leej mj] 

2 Tne defendant C D claims the same [nnder an alleged a <i'*nment thereof to 
him from G H ] 

J The defendant £ F a'so elsims the same (under an order of (7 II tranifemng 
tl e same to him] 

4 Tfie plaintiff is ignorant of the resjiectire ricfits of the defemfsnfs 

5 He has no claim upon the said p'opertv other thsn f'r chsrjffs and costs and 
IS read! and willing to dcliserit to such persons as tin r« urt shall dirt'ct 

0 The suit IS not brought bv collusnu with eitlu r ot tlu defm Isnts 

[<{« in paros 4«n/3 o/Zom No 1] 

D The plamtill claims — _ 

(1) That the defendants be retrained In injunetim ftom tskiiii: Am pro- 

ceedings against the plamtifl in relation thersto, 

(2) That the\ be required to mterp'esd topther euicsrmtic thiir clsims to 

the said property, 

(3) That some p rson be authorised to reeeiie the oaul i mivrts jsiulinc such 

litigation, 

(4) That upon delivering the esnie to such [p'rson] the phintif W discharged 

from all liabibty to either of th« deftnilants in rel ition tht relo 

\o 4! 

Adjii'vistbatio'* bt Cbeditor on behslf pp himself t\n su. other 
Creditors 
(Ti'fc ) 

A B, the above named plaintiff, states ns follous — 

1 ij F , late of , xras at the time of his death and his estate 

still IS, indebted to the plaintiff in the sunt of (Acre iNwrf nature 

of dcU and teeurtty, if any] 

2 E F died on or about the ilfts of 

By his last will, dated the da\ of , he 

appointed C D his executor (or revised his estate in trust, etc , or dn <1 mtc"tete os the 
case maij 6s] 

3 The wiffwas prosed 6y ^ ^ for /etters of nifimnistrsti >n utre pranftd, etc] 

4 The defendant has possessed himself of the motable [and immovable or the 
proceeds of the immovable) p operty of B F , and has not pai 1 the plaintiff his debt 

[As in paras 4 and 5 of Form .N o I ] 
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Form* of 

T Th« phlnlifl cUlm* tlut ii<Tount tiM> W tAkrn of the moralJo fjirxl 

immoral V] pfr^^rtr nf F F, *n'l Ihtl Ihn lunip in^\ •dralniMcrril und^r 

Ihe d^-roo of th** C<’Ort. 


No 

Ap«>’<i<til*tjox nt .‘‘rccinc LcnATcc. 

kTkiU ) 

[AUtrFot»,yo 4nA«i}-. 

[Ofnil /wroTfn/l I qit»f mtntntner ftimjmpK ;j /,* /*, Uie of , <!i«l on 

or qfKiut Ihc , «1»% of . lU fiM U»t will, daf«l tho 

of lio C. /> Lh eJrcutor, anil boquothed to tho 

plamtiff rtnir tkf tjitrtfc trynf^l 

torpnnjrtiih 4 mlHilutf— 

Tfi^ «frrpn'l»rit {* In p<>«*o««inn of tl«<* movmWo prr>p<*rf^ of E F, and, amongst other 
Ihinc*. of the nl 1 unmf iht tut, yd of tfte tprttfie brqiitst]. 

To^ Iht n/ r»/ /wra /ntph 7 #*r4</i/«/r— 

The plaintiff rUitni that the defemlant tna} b« onfere<l to deliver to him the aaid 
I^ere nmnt lAt tvhjrti n / Iht fp'o/e trywratj. ot that, etc. 


No 43 

Ad«I'«MTRATION P\ PeCCM»R\ LEOaTBC. 

(r.iu t 

( Vl<r Fonn Ao 41 Mua)— 

[Omit jrtrayraph J a/i'f /tfidf/a/tfor /nrtf^nrpi 2) S / ,2jfeof 

died on or shout the « daj of 11} hia last 

will, dated the da} of , ho appointed C /> his 

executor and h<^ueathed to the plaintiff a logocj of rupees 

In p^rayaph 4 ttiitlilule ** legacj "far "debt *' 

Another Form 

iT.lU ) 

E E , the above nameil plaintiff, states as follows — 

I A £ of A in the died on tho da} of H} liis 

last will, dated the dav of , lie appointed tho defendant and If A 

[who died in the testator s lifetime] bis executors and bequeathed his propert} , whether 
Tfiovatite or imrnov able, to tns executore m trast, to pay tho rents and ineomts thrm'd to 
the plaintiff for hia life , and after his decease, and in default of bis lia\ ing a son who 
should attain twent} on-, or a daughter who should attain that ago or morrv . ui>on trust 


issue as atoresnid 

2 The will was proved b) the defendant on the cla} nf The 

plaintiff lias not been married . 

3 The testator was at his diath entitled to moiobte and iinnioinlile propert} the 
defendant entered into the receipt of the rents of the itnniovnble propcrl} and got in tho 
movable propert} , he has sold some pari of the immosnblo propert} 

[As (A ^nnis 4 nnif S of form An ) ] 
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THE FIRST SCHEDULE 


Foims of Pleadings. 

App. A. ® The plftinUfi claims— 

(1) to hare the movable and immovable propertj o{ A li adniinisfered m 
this Court, and for that puqtose to ha>B all proper directions given and 
accounts taken , 

(-) such further or other relief as the nature of the case may require. 


Vo 4t 

E\ECDTior or Trists 

(TilU ) 

A J7 , the shore namci) pLiintifl, states as folloMS — 

1 He IS one of the trustees under an instrument of settlement bearing 

date on or about the dr^ of made upon the mirrutsC of 

E I and Q 11 , the father and mother of the defendant [or an instrument of Jnn«fer 
of the estate and effects of £ I for the benefit a\ C D , the defendant, and the other 
creditors of E f ] 

2 A D has taken npon himself the bnrden of the said trust, and is in pos<ession 
of [or of the proceeds of] the movable ind immovable property transferred b^ the said 
instrument 

3 CD claims to be enlitletl of a beneficial interest under the instrument 

[da in paras 4 and o of Form .\o I ] 

G The plaintiff is desirous to account for all the rents ond profits of the 
said immovable property [and the proceeds of the sale of the said, or of part of the said 
immovable propertj , or movable or the proceeds of the sale of, or of part of| the aai I 
immovable propertj, or the profits acenimg to the plaintiff as such trustee in the eiecu 
tion of the said trust], and he pnije that the Court ivill take the accounts of the said 
trust, and also that the vhole of the said trust estate maj-^be administered m the Court 
for the benefit ot C D, the defendant, ami all other persons who may be interested in 
such administration, in the presence of C D, and such other persons so interested as 
the Court may direct or that C D may show good cause to the contrary 

[V B— liters thesHil \s by a btntfctnry th* jlatnl may be moihlled mutatis mutandis 
on the pfoiiif by n legatee ] 


hio 45 

FoRECUisnBC OK Sale 
{Tale ) 

A £, the above named plaintiff, states as follows — 

The plaintiff is mortgagee of lands belonging to the defendant 
The following are the particulars of the mortgage — 

(а) (date). 

(б) (names of mortgagor and mortgagee), 

(e) (sum secured) , 

(rf) (rate of interest), 

(«) (propertj subject to mortgage) , 

(/) (amount now due) , 

(?) Uflhe plaintiff a ItlU udernahie slate shortly the transfers or devolulion under 
ichirh he claims) 

\(Iflhe plaintiff IS tnorlgttgee in powessioB, etdd) 
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Forms of I 

3 Th^ j'lAinti'T trnV. n • ( tir | rt i‘prtj on tli** «hr 

an J i« rr* Ir to iircoiint •« mortffirr** m po«v^«i m from tint linio 
r Tlio I'Utnli'l 

(1) or m (I'fault («al«» orj f<rrcl [»n<I jv>«*o««ion] ; 

[IIA/rr rW/r 31. riU f. ep^J,,,) 

(f) m r*N> lli» j rT>orr>l« rf t)>oMl<>«rr fouml to !«• m<unici(-nt to par thr amount 
lino to thp pUinlifl, thon tint lilirrta lie rr«rrTr<l to the pUintilT to appls 
for a «lrrrr»> for the Inbn'-e 


N'o 4fi 


IttntMm n 

I 

A , tlio atxiTe namnl pL-iinlifl, itAte^ a< folloir* — 

J Tlie { Lt]Rt(/r M mortpi?or of Itn l« of whcch the defendant h mnrtjacee 
S Tlie foil iwjns: ■fr iho pirticMltra of the morlpa^e — 

(a) (ihte}j 

(t) (narnea of mnrlpasnr and mortficw) , 

|r) (mm reeure-l) , 

(rf) (rate of intere«t) 

(f) (proporla rulijeet t >niori?t»c) 

(/) Of jfaintijr ItiU ■* d^ruiifiie r/if« »/i>rtly iht frn»ij/er« or dtiv!iition 
under tehirh he f/<ri»na) 

(// the defendant tt mortjeiyet tn pntietfon, all) 

3 The (lefcn<lant lias taken po««e<«ion [or hoa receded the rents] of the mortfrnKul 
proptrtj 


[As »n pnrnt 4 flnd 5 of Form \o 1 ] 

0 The plaintiff claims to redeem the eaid projiertj and to have the saino re. 
conrei'ed to him [and to have poa«e«*»ion thereof] 


^o 47 

brECiric pEBronataNCE (\o 1) 

{Ttlle ) 

A P , the ahoae nameil plaintiff states as fotlouH — . 

1 Bj an agreement, dateil the day of nmi t 

bj the defendant, he contracted to buj of [or sell to} tho plaintiff a cirinin UnLynL 

propertv therein described and rcfeneil to, for the sum of nijirew ^ 

2 The plaintiff has applieil to the defonilant speeificnili fo perform tLe^e^* 

on his part, but the defendant has not done s > ‘*t>- 

3 The plaintiff has been and still is ready and willing s]>rtifi/aIJy t/ 

agreement on bn part of irhicli the defen lant lias liad notice 'Tr 


[Ae tn paras A and 5 of Form 

0 The plaintiff claims that the Court will onirr tlie dtdet/ 
perform the agreement and to do all acts necessarj to put H,e pi, 
of the said properta [or to accept a transfer anil possess] n rd theL” ^ ^ ‘ 

pay the costs of the suit ^ „ 
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THE FIRST SCHEDULE. 


Forms of Pleadings. 

App.A. 4*‘ 

SrmTTi. Prsnssu'ctE (\o ;i 

tr. O 

-t aVMT'ri—rJ p’* “* ~ *.« f Jl- »-« •— 

1 Oi li:- dir c! 10 . tb^ ' »-d d'*-=ii=t 

fTi'i'-rd i“*ti a.a *r~»r^“* la wr-* *a I o*Tr“j! J vnrsf-* j« 

Tt"* «« j<h! to I’E’a'T^bV p- y*-*T d-«f~ilxrd »a tV 

a~Tr~«r» 

2 l>a the dir <t , the p'±.=‘i2 

tfadwd rcprrt t ' ti.^ Liat »ail drr-AaieJ » t'aas5<T<'f tic <A.i 

prrtr Vt k <a*'»a‘ ia<T”a«“»^t. 

3 Oi tl^ .‘4r4' 10 , th^ 

p.i.s*i2 »ci.a d'-aiad“vl *s h t'aa-'tr [«~ tb«' «!f*-aAta* rr'iiseJ to tn^'ee the «i— ^ 

to the 

4 Tb^ d«'pn iiV b*s tK t n '«ilM *Er xa ‘reax^st fd t"»s»5*r 

\ T1» r‘’*i*t.2 t« «‘dl tf*Jr 4ad »x" -j t > fur tie ® f- 

J-l pfTtT t > tb^ 

f i« pa^K 4 ^ ef Feir^ .Vo. 1 } 

5 Tbo p 

(11 tbi* tbo dr'oT'lAat faasdr^ tie «* d yrv pertr to the pU."* J W » *s£aest 
tw**aa:eat U>r-rryt\* temf rftlt 

( 2 ) rspoe< ft.iapec«a*e>n f r*' hhi’irj the »*=:e 


No. 40 
Pakt-« 12X5 sir 

{T^n 

4 R.. the »S'Te.iia!ae«J p’»xr*i£, s’*trt *« f-d’ 

1 He *r»! C the de*etid»c* l»ve been f r 

ra^’he] o*-m“.a oa bcs.T5e^ t->c-tb<T catier artxe’es ci pirtWT<i.p xa Tnt.ar 
crde» a deed, or aader a v«tK »1 a jwcx ert’ 

2 SrTT»al dj.jc^r* aad diderr *»<•«»« have arr^ea heterea the ji!i-atx£ aad dr^r~daEt 
a5 rsch pirtaoT* x-beteliT it ha» l>r«'s:r isxj5.»sm'>V to cairr ca the bcsxae*# xa pK^nef- 
»h.p with adrartafie to tl^ partners (<V the dgfeadar.t hat eoaxsixt'od the 
{ 'Th trxa- hreaehe* ef the part-e-^p article* •— 

{») 

(2) 

(3) 

[ 4f IB preat, 4 and S ef Form No. I J 
5. The pliirt.ff eUi=s« — 

(1) dr«<i>’3t»i'ttx cd the partoe~»hip , 

(2) that aeeocsts he talea , 

(3) that a receire- he apps»~*eJ. 

N R.— -7« ntif J-r tl* ■ni»d»»^Bp rf mmy pii-r»fT»4ip, c«if IW r’ji»« /’r 
ead ineraj laerrt a pisea,— apJ tiattef tie /srte e'tie pfiirrAip kanif hen d^aadfri] 
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IVbUJ 


rrowt 


UaiUtlnn 


/uri*dI(tIoQ 


Form* of I 

(4) WrtTTir ‘JTATrMC'^Ti 
Gturntl Jfffnttt 

TIk* tlrfrfuUht tlfiiKA that ^$ft oul/adt) 

Th** *lrfrn«l4nt <1 fiol admit (h»t (td out fadt) 

<M<^n<Iant •dmit* that hut Mta that ' 

Th** ilrfrnilant drnira that hf ta a partner in the defend 
ant firm <if 

The defendant dem<^ that he made the enntract allepeil 
or ana r«»ntract with the pfamlid 
The defendant deniea that he contracted with the plain* 
tiff a« alle^d or at alt 

Tlie defendant admita a*.«eta but not the p'AinliS'e 
claim 

The ilefendant dentes that the pfamtilT aofd to fiitii the 
fTiwMla meitli >ned in the plaint or an) of them 
The amt la barred bj article or article of 

(be aceond schedule to (he Indian Linutatim Act, 
IWS 

The Court haa no jun«dicfjon to hear the amt on the 
proiind that (**t forth thr ^muniis ) 

On the <Iaa of a diamond 

nil' wna d«litered b\ tlip lUfendant to and accepted 
la (Ik I Ian (iff m diH<tnrf!c of the nlhpcd cause of 


lux l\cnr\ 


ailoof/tr 


Fayment Into CoutI 


Performance remitted 


Ilc«fi»«lon 




E«torrcl 


around of dfftnti tut>$e 
quent to tntt 'uhen of tail 


The rich ndant haa been adjudged an inaolicnt 
The pUmtiff before the inatitution of the amt Mfta 
adjudged an in«olrcnt and the right to sue acsted in 
the recener 


The defendant waa a minor of the time of inahirij, ffn 
alleged contract 

The defendant aa to the uhole claim (or aa to It" 

part of the nione^ claimed, or as the ta»t snuy !•) fmq 
paid into Court Us and naja that H,l, 

sum If enough to e»Udy the plaintiff a (/,r t}u- 
aforesaid) 


The performance of the promise altcgeil aa* 
on the {date) 

The contract »as rescinded bj agriirir-nt (>•< 
phiintiO and defendant 

The plaintiff a claim is barred by the rh/,<, _ 

rAe refereuee) 

Tlie phintiffis estopped from tUtiyU (• 

slalemeui as to uhick eetopjirl {% fl/t „,fi ^ 

St tie the fuels rehed on as Crf'r/,s,f ^ 

Since the institution of the *r * ^ 

(fay of 
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THE FIRST SCHEDULE 


Forms of Pleadings. 

App. A. 1 


1 . 

3 

4 

G 

7 

8 


Defence is stirs ron Goods sold asd deliveiied 
T he defendant did not order the gootls 
The goods wre not delirered to the defendant 
The price was not Rs 


} 


Except as to Rs 


lor] 


. same as 


{1 


The defendant [for A B , the defendant’s agent] sitisGcd the claim by pay 
ment before suit to the plaintiff [or to C D , the plaintiffs agent] on the 
day of IS) . 

The defendant satisfied the claim bj payment after suit to the plaintiff on 
the day of 19 . 


Xo 2 

Defence iv soirs ov Bonds 

1 The bond is not the defendant s bond 

2 The defendant made payment to the plaintiff on the day according to the eon * 
dition of the bond 

3 The defendant made pajment to the plaintiff after the day named asd before 
suit of the principal and interest mentioned in the bond 


Xo 3 

Defence iv suits ov Guaeaktees 

1 The principal satisfied the claim by pajment before suit 

2 The defendant was released bv the plaintiff giring time to the principal debtor 
in pursuance of a binding agieement 


No 4 

Defence IX A^v scir for Debt. 

1 As to Bs 209 of the money claimed, the defendant is entitled to set off for goods 
sold and delnercd by the defendant to the plaintiff 


Particulars are as follows — 

Bs 

1907, January 2oth . . 150 

, Febniary 1st 50 


2 As to the who’e \or as to Bs 
defendant made tender before suit of Ks 


, part of the money claimed] the 
end has paid the same info Court 


No 5 

Defence ix suits for injuries caised b\ hiEaLiGEN-r Driving 
1 The defendant denies that the carriage mentioned m the plaint was the defend 
ant’s carriage, and that it nas under the charge or control of the defendant’s 
S“rvants The carriage belonged to of Street 

Ca’eutta Jnery stable keepers empIo>ed by the defendant to BuppI} him mth carnages 
and horses , and the person under whose charge and control the said carnage was waa 
the seriant of the said 
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Forms of P 

2 TIio (Ipfond'nt ■! y** n it ailniit thit tli<* mi«1 crtrri«2t* wai tiirnpil out < f Idiot on 
^tro< t, oithrr np;Ii2pntl\ , »ud lonlr < r without warning. i r at a rapid or lUncoroin poor 

1 Tlip dofcn l»nt m t tho p’aintitl mi^ht and ci»'d<I, li\ tlio oxcrci*p of roi«onal lo 
care and dili^onor, hii 0 noon tho aai I oirriaTP approirliin^ him, an<I nioidod am colli 
non with it 

■I Tho dofondint d not admit tlir •tatoinonti rontalnod in tlir third parocraph 
of the plaint 

No C 

UcrtNCC IN AtL *1 IT^ FOR W RONOa 

1 Donial of thi* noKril acta (or mattpr«] complained of 

\o 7 

Defence in stm for Detention or Oood« 

1 The pooila Here not the proportT of the plaintilT 

2 The goodi Were detained for a lien to which the defendant nar entitled 
Parfieulari are a« f (Iona — 

1007, ^faj 3rd To carriAceof Ihegoodiclaiitieil from Delhi to Calcutta — 

45 maunds at Its 2 per maund Ps 


\o 8 

DerENce in serrs fob Infringement or Copirioiit 
I The plaintiff m n ;t the author ( unj ite tie ) 
i The book wa« not regidered 
3 The defendant did not infringe 


No 0 

Defence iv siits fob IsmiNOEMENT or Tride Hire 

1 The trade mark is not the plaintiffs 

2 The alleged trade inarlc is not n trade mark 

3 The defendant di 1 not infringe 

No lU 

Defence in scits bei^ting to Ncisances 

1 The p'aintiff s lights are not ancient (or deny his other alleged pri«(l|fh< 
rights) 

2 The plaintiff s lights mil not be materially interfered mth by the d fni J */ 1 f 
buildings 

3 The defendant denies that he or his serrants pollute the nater [frii/ „ 
complained of] 

[1/ the defendant clrii is the rig/t bj jretcnpliOH or olheniise to do v f // ff e'/ 
of A« must taij so, and must s'ate the grounds of the claim i e , uh'l/ef f / j, / ^ 

grant or tchat ] 

4 The plaintiff has been goiJtr of laches of nhich the / /| iititi / , i 

1870 Plaintiff 8 mill began to work 

1871 Plaintiff came into po«se«M n 

ISS3 First complaint 
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Forms of Pleadings. 

App. A. 5 As to the plaintiff's claim for damages the defendant will rely on the abore 

grounds of defence, and says that the acts complained of have not prodaced any damage 
to the plaintiff. [// o<Aer ;roua>f< are rtUed on. Ifiey must be elated, c g , hmiUiiton ej lo 
2 »xsf damage,] 


Xo U 

Defence to srtt ro* Foeecloscee. 

1 The defendant did not exeente the mortgage 

2 The mortgage was not ttansferriDd to the plaintiff (i/ more than one trantfer « 
alUyed, toy icAteA is denied) 

3 The stilt u barred by article of the second schedule to 

the Indian Limitation Act, 1877 

4 The following pavments have been made, vix. *— 

R« 

{Insert date) . . l.OOO 

{Itftndale) .. 5^>0 

5. The plaintiff took po^ae^^on on the of 

and has received the renCs ever<tncc of 

C The plaintiff released the debt on the of 

7 The defendant transferred all hu interest to .4 by a document, dated 


X'o. 12 

Defe>ce to snr ron Redesiptio'v 

1 The plaintiff s nght to redeem IS laned by article of the 

second schcdnle to the Indian Limitation Act. 1877 

2 The plaintiff trau'fened all interest in the property to .4 H 

3 The defendant, by a document dated the day of 

transferred all his interest in the mortgage debt and property comptiied in the mortcace 
to A S 

4 The defendant never took possession of the mortcace propertv, or received 
the rents thereof 

(// the defendant adintls po.w*«i<m for o time only, he ehould etate the time and deny 
j>os.'f«»ion beyond irAof he almils ) 


No 13 

Detesce to srrr for SrEcmc PERroRaiANct 

1 The defendant did not enter into the agreement 

2 4 B was not the ageiAvd the Attendant alfesed bij jslrtivitvjj) 

3 The plaintiff has not performed the following conditions — (Condifiow) 

4 The defendants did not — {alleytd arts rf pari performance) 

5. The plaintiff's title to the property agreed to be «oIdu not sneh as the defendant 
bound to accept bv reasons of the following matter— (5iafe wAy) 

6 The agreement »a uncertain in the following respeets— them) 

7 (Of) The plaintiff has been gnilty of delay , 

5 (or) The plaintiff has been gmlte of fraud (or mi*rf/)rMfBtJ<ioji) 

9 (or) The agreement i» unfair 

10 (or) the agreement was entered into by mistake 

11 The following are partieulars. of (7), (^k (*1), (10) (or at /A« ease may be) 

12 The agreement was rescinded under Conditions of Sale, X*o 11 (or bv mutual 
agreement ) 
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Forms of P 

(/n fri»M \rhfrt dtmnjft ttrt rhimri an^ thr dt/tn I/jnf AxtpuUn hn linhiltly In Anm- 
OQtf. ht w«»f /V ojrffmfnl nr thr aJIfjni brtnrhf, or rhotp trh/tl'VfT dhrr ffrouitrl 
A« m/r'i'f* In rtly on, cc, the tn'tinn Ltml/th'^ Ad, ofeonl and tnli’fnetion, 
rtlni*f,fn}uti, tie ) 

No 14 

DcriTfcE IN .VnjuxisTnATiON Bins ii\ PrcrMAM Legatcc 

1 .1 B’» will contamcJ & of , he «lie«l jn*nlrrnt , he wba entitled at 

hii death to aoroe imwoEaUc projicrty «hi<h the defemUnt »old and which produced 
the net aum of IN . and the testator had aome morable propertv 

which the defendant pot in, and which pro<luce<l the net anm of Ha 

2 The defendant applied the whole of the aaid aums and the aum of Rs 

which the defcnilant received from rents of the immovable property in the pay. 
ment of the funeral and testamentary expenses and some of the debts of the testator 

3 The defendant made up hts accounts, and sent a copy thereof to the plaintiff 

on the day of 10 , and offered 

the plaintiff free access to the vouchers to verify such accounts, but he declined to avail 
himself of the defendant'a offer 

4 The defendant submits that the plaintiff ought to pa) (he costs of this suit 

Nols 

Probate op wiu. in sottstN pobm 

1 The said will and codicil of the dcceaseil wetc not duly executed according to 
the provisions of the Indian Succession Act, ISC5 [or of the Hindu Uills Act, 1870] 

2 The deceased at (he time tbeaaid will and codicil rcipectively purport to have 
been executed was not of sound mind, memory and understanding 

3 The execution of the said will and codicil was obtained by the undue influence 
of the plamtiS [and others acting with him whose names are at present unknown to the 
defendant] 

4 The execution of the said will and codicil was obtained by the fraud of the 
plaintiff, such fraud, so far as is within the defendant's present knowledge, being (st/ile 
the nature of the fraud] 

5 The deceased at the time of the execution of the said will and codicil did not 
know and approve of the contents thereof [or of the contents of the residuary clause 
in the said will, as the case may be] 

6 The deceased made his true last will, dated the Ist January, 1873, and thereby 
appointed the defendant sole executor theieof 

The defendant claims • — 

(1) that the Court will pronounce against the said will and codicil propounded 

by the plaintiff , 

(2) that the Court will decree probate of the will of the deceased, dated the Ist 

January, 1873, in aolemn form of law 

No 16 

PARTicri.aRs (O 6, r 5 ) 

{Title tf sail ) 

The following are the particulars of (Acre state the mailers in rupee! of u-AicA pan% 
eulars hate been ordered) delivered pursuant to the order 
of the of 

(Here set out the partienlars ordered mparayrapA tf necessary ) 


Particulars 
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PROCESS. 


Xo I 

S^^nlO^^ FOB Disfotal or Scits (0 5, rr 1, 5) 

(Tide ) 

dttcnplion and jdaet oj TtsiUncel 

U HCREAS 

lias instituted A suit against you for 

jou are hercbj summoned to appear in this Court m person or bj a pleader duly 
instructed, and able to answer all material questions relating to the suit, or who shall 
be accompanied by some person able to answer all such questions, on the 
day of 19 , at o clock in the noon, to answer 

the claim , and as the day fired for jour appearance is appointed for the final dnpo«al 
of tbe suit, yo« tauat he prepared to produce on that day all the W3tne«ser upon who<e 
eiitlence and all the documents upon which jou intend to rely m support of your defence 
Take notice that, in default of jour appearance on the day before mentioned, the 
suit will be heard and determinecl in your absence 


Git s\ under my hand and the seal of the Court this 


daj of 


19 


Jwlgt 


Notice 1 Should jou apprehend jour witnesses will not attend of their own accord, 

yoa can hare a summons from this Court to compel the attendance 
of any witness, and the production of anv document that you hate a 
right to call upon the witness to pro<luce, on appl«ng to the Court and 
on depositing the neces«ary expenses 

2 If you admit the claim sou should paj the monev into Court together 
with the costs of the suit, to avoid execution of the decree, which maj 
be against your person or property, or both. 


No 2 

ScjDio>s FOR Settleiient of Tssces (0 5, rr 1 5 ) 

(rifle ) 

To 

[A’ame, <f«#cnp/ic>» und |>fnc« of residence ] 

Whereas 

has instituted a suit against you for 

JOU are hereby summoned to appear in the Court in per« 0 D, or bj ft pleader dulj 
instructed, and able to answer all material questions relating to the «uit, or who shall 
be acconipamed by some person able to answer all such question.® on the 
(lay of I'’ » “t o’clock In the noon to answer the claim 

and sou arc directed to produce on that day all the documents upon which jou intend 
to rclj in support of your defence 

Take notic® that, in default of your appearance on the day before went loncd, the 
suit ivill be heard and determined in your absence 

Gn Ev under mj hand and the seal of the Court, this 
day of 
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Forms o 

Notice — \ H'prcUcmljottt Tritn^^s^trill not altcnl of tKcir own ucconl, 

^oll rnn huto « mmmfww fmm lhi« Court to compel the atlendnneo 
of an\ wjtne<* anfl the prtulaction of anv iloriiment that joii have a 
nsht to call on the witne«a to pftwiufe, on appljinj; to the Court and 
on depo-itins the nrce«^«n eii*en«e« 

2 If loll aiJroif the riaiin, jou altouM pav the mone^ into Court together 
with the coati of the auit, to aroid esecntion of the decree, which tnaj 
be ap»m*t > our per*on or property or fioth 


No 3 

TO arrcAR |H rcRsoN (O 5 r 3) 

(T.f/c ) 

To 

[ \ amt, deacripfion and place of rcaufencc ] 

HERE.C3 

has instituted a suit against jou for 

sou are herebi summoned to appear in this Court in pcr<on on the 
daj of 19 , at o clock m the noon 

to answer the cUim, and }ou are directed to proiiuce on that daj all the documents 
upon whieh you intend to rely in support of j our defence 

Take notice that, m default of your appearance on the i)a\ before mentioned the 
suit will be beard an<l determine<l m yourab«enee 

Oil es under mi hand and the seal of the Court this 
day of 19 

Judge, 


No 4 

ScMJiOTS IN SiMsuRY SirT ON Negotiablc Instrcsievt (0 37 r 2 ) 
(Tide ) 

To 

[^ome, (fcaerip(ion ond place o/ residence J 

\\ BEREAS 

has instituted a suit against you under Order \X\\ II of the Code of Civil Procedure, 
1903, for P>s. f balance of pnacipal and interest due to him as the 

of a <11 which a copy is hereto annexed you are hereby summoned 

to obtain leave from the Court within ten days from the service hereof to appear and 
defend the suit, and within such time to cause an appearance to be entered for you 
In default whereof the plaintiff wdl be entitled at any time after the expiration of such 
ten days to obtain a decree for any ram not exceeding the sum of Rs and 

the sum of Rs for costa together with such interest, if am from 

the date of the institution of the suit as the Court may order 

Leave to appear mai be obtained on an application to the Court supported bi 
affidavit or declaration showing that there ts a defence to the suit on the merits or that 
It IS reasonable that vou should be allowed to appear in the suit 

Gl3 EN under m\ hand and the seal of the Court, this day 

19 


of 


JuJjt 
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Forms of Process. 
App. 


To 


Xo 5 

ISOTICE TO PrR.«0'f tmo, TIIE CoCBT CON'JIDEn*?, SnOlLD BE ADDED 
AS Co PLAivrirr (0 l,r 10) 

{TtlU ) 


[A ame, Jeseriplion and place of renJenee ] 

^^UEnE4S has 

instituted the aboro suit against for 

and whereas it appears necessary that jou should bo 
added as a plaint if! in the said suit in order to enable the Court eiTectuall^ and completely 
to adjudicate upon and settle alt the questions inroh ed 

Take notice that jou should on or before davof 

19 . signify to this Court whether \ou consent to be so added 

Given under hand and the seal of the Court, this 
da) of 19 

Judye 


No 0 

SUSUIONS TO Leosl Rcpresevtatcve or a deceased Defendavt 


(O 2’, r 4 ) 

(Ttlle ) 

To 

^\eere\s the pUintil! instituted a suit m this Court on the 

day of 10 , against the defendant 

trho has since deceased and whereas the said plaintiff has made an application to tins 
Court, alleging that you are the legal representatne of the said 
deceased, and desiring that jou be made the defendant m his stead 

\ou are hercb} summoned to attend in this Court on the day of 

19 . at A M to defend the &iid suit and, in 

default of your appearance on the day specified, the said suit will be heard and deter 
mined lu your absence 


On EX under hand and the seal of the Court, this 

day of 19 


Judge 


No 7 

Order for Tbansmissiok or Summons for Service iv the 
J cRisDiCTiox OF ANOTHER Court (0 5, r 21) 

{Title ) 

U KEREAS it IS stated that 

defendant witness in the above suit is at present residing m It is 

ordered (hat a suiumons returnable on the day of 

10 , bo forwarded to the Court of 

for service on the said defendant witness with a duplicate of this 

proceeding 

The Court fee of chargeable m respect to the summons 

has been realized m this Court in stamps 
Dated 19 


Judge. 
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Forms 

No. 8 

Orper Ton Tra'c'mjwox or Si to bh •erved 

ON A pRi«oxrit. (0 5, r 21 ) 

(Tilfc) 

To 

The ^‘upennlrndent o{ Ihc JaiI *t 

Under the provi«ioni of Onler V, rule 21, of the Code of Ciril Procwlurc, 1003, * 
rutnmons in duplicate n herewith fonranled for iiemec on the defendant 
who IS * pfnoner m jaiL \ou are requested 

to cau*e a cope of the Mid summons to be eeireil upon the mi I ilefendant and to return 
the onpinal to the Court signed by the uid defendant, with a statement of service 
endorsed thereon b\ jou 

Jud^e 


No 0 

Obccr roBTiuvsjitsstON or Srsnioxs to be sersed on a Pi bug 
Sertavt OR Soldier. (0 5, rr 27, 23 ) 

To 

Under the provisions of Order \ rule 27 (23 or os Iht east moij be) of the Cotie of 
Cml Proeedure, 10*^3, a summons m duplicate is herewith foruanletl for senice on the 
defendant who is stated 

to be Mrving under sou \ou are requested to eauso a cop^ of the said summons to bo 
served upon the said defendant an<t to return the original to this Court signed b) the 
said defendant, u itb a statement of eers ice endorsed thereon b> j ou 

Judjt 


No 10 


To ACOOSIPANS RtTTUBNS or SCMJIONS or ANOTHER COCRT (0 5 
(Title) 


Read proceeding from the 


of that Court 


in soft No 


for service on 

on© 


23 ) 


forwarding 


Read Serving Officer s endorsement stating that the 
and proof of the above having been duly taken bj me on the oath of and 

It IS ordered that the 

be returned to the 

with a copj of this proceeding 

Judge 

ole — This form will be applicable to process other than summon* the service of 
which may have to be efiected in the same maimer 

Alterations made in this form by the High Court of Bombay— ve 

Appendiv III below, rule 4 
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Forms of Process. 

App. B. Ko 1 1 

Atfioamt of Process serscs to ACCOMPA^r RETCB'f 
OF A Summons os Notice. (O S,t 18) 

(Tilk) 

The afhdaiit o( son of 

I 

and 8a 5 " as follows — 

(1) I am a ftrocess server of Him Court 

(2) On the day of 


I received a 


issued the Court of 


day of 

(3) The said 

personally known to me, and I served the said 
day of 

in the noon at 

and requiring signature to the original 


in Suit No 

of 19 in the said Court, dated the 
19 for service on 

was at the time 

summons tilm 

-sacr 

19 , at about o’clock 

by tendering a copy thereof to gi? 


(n) 

( 6 ) 

(u) Here state whether the persons served, signed or refused to sign the process, and 
m whose presence 
(6) Signature of process server 


or, 

(3) The said not being personally known to me 

accompanied me to 

and pointed out to me a person whom be stated to be the said 

, and I served the said on on the day of 

* notice her 

19 , at about o'clock in the noon at by 

tendering a copy thereof to and requiring signature to the ongmal — 

(») 

(6) 

(а) Here state whether the person served, signed or refused to sign the process, and 

in whose presence 

(б) Signature of process server 

or. 

(3) The said and the house m which he ordinarily resides being 

personally known to me, I went to the said house in 

and there on the day of ]9 , at 

about o’clock in the noon, I did not find the said 

(a) 

{*) 
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Fonnt of 

(а) Enter fully and exactly the manner In which proccM wna aerve»l, with apccinl 

reference to Onler R, rulea 15 and 17. 

(б) Sijmature of proceM »er\er. 

or. 

(3) One accompanieil me to 

and there pointr<l out to tne which he said was the 

house in which ordinani) resides I dnl not find the aaid there 

(o) 

(а) EnterfulU andexactl^ tbemannerin which theprocess was served, with special 

reference to Onler 5, rules 15 and 17. 

(б) Signature of process serrer. 

or, 

// tubslitaUd ttrrtee ha» Ittn ordtrtd, »late /«f/y and tzaelly the manner in leAicA the 
summons vai»*rvtd in(A special re/ereace to /As terms o/f As order for tubstilultd ssrrtcs. 

hy the said before me this day 

astrmea ^ 

of 10 

Empowered under section 139 of the 
Code of Civil Trocedurr. 1008, to admi* 
nister the oath to deponents 

Alterations made In this form by tbe Cblef Court of the Fanjab 
under Section 122.— .*ee Appendix V below 


No li 

Notice to PErEHOAST (0 0, r C ) 

(Tiffs ) 

To 

[.Name, description and plate of reeiJence ) 

At UEREAS this day was fixed for the hearing of the above suit and a summons was 
issued to you and the plaintiff has appeared in this Court and }ou did not so appear, 
but from the return of the Nazir it has been proved to the satisfaction of the Court that 
the said summons was served on you but not in eu£Bcicnt time to enable you to appear 
and answer on tbe day fixed in the said summons 

Notice IS hereby given to you that the heanng of the suit is adjourned this day 
and that the day of 10 is now fixed for the hearing 

of the same , in default of your appearance on the day last mentioned the suit will be 
heaxd «.wl detetouned vn youc ahsienice 

CrVEN under my hand and the seal of the Court, this day o! 

19 . 

No 13 

ScMJioNs TO WmiESS (O 10, rr 1,5) 

(Title ) 

To 

\\ tiEREAS your attendance is required to 

on behalf of the m the above suit, 50U are hereby required 

[personally] to appear before thu Court on the day of 

19 ,at o'clock m tbe forenoon, and 

to bring w ith y ou [or to send to this 


Court ] 
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Forms of Process. 

App, B. -A sum of Rs , bein;; your tracDlIing and other exprenses and 

subsistence atlonanec for one da%, is hcresiithsent If you fajJ to comply wjth this 
order without lawful excuse, you will be subject to the consequences of non attendance 
laid donn in rule 12 of Order XVI of the Codeof CimI Procedure 
Given under my hand and the seal of the Court, this da> of 
19 

Juigt 

XoTlCE — fl) If jTju arc summoned only to produces document and not to give evidence 
you shUl be deemed to ha\c complied with the summons if you cause 
such document to be produced in this Court on the day and hour 
aforesaid 

(2) If you are detained beyond the day aforesaid, a sum of Rs 

uill be tendered to you for each days attendance beyond the day 
specified 

Ko If 

PKOCtaNUTiON BEqciBiMj Attenpancb or Witness (0 1C r 10) 

{T,tU ) 

To 

^^KEBEAS It appears from the examination on oath of the serving ofiieer that the 
summons could not be served upon the witness in the manner prescribed by law, and 
whereas it appears that the evidence of the witness is materia), and he absconds and beeps 
out of the way for the purpose of evading the service of the summons This proclamation 
18, therefore, under rule 10 of Order X\ I of the Code of Civil Procedure, lOOS, issued 
requiring the attendance of the witness in this Court on the day of 

19 , at o'clock in the forenoon and from 

day to day until be shall hare leave to depart , and if the witness fails to attend on the 
day and hour aforesaid he mil be dealt mth according to law 

Gite^ under my hand and the seal of the Court, this day of 

19 . Juigt 


To 


No 15 

Procuamatiov KEOunuNo Attevdancb or Witvess (0 16 r 10) 
(Titfe ) 


WnEREiS It appears from the cTanimation on oath of the serving officer thit the 
summons has been duly served upon the witness, and whereas it appears that the evidence 
of the witness is material and he has foiled to attend in compliance with such summons 
This proclamation is, therefore, under rule 10 of Order \VI of the Code of Chvil Procedure, 
1908, issued, requiring the attendance of the witness in tins Court on the 
day of 19 , at o clock in the forenoon and 

from day to day until he shall have lease to depart and if the witness fails to attend 
on the day and hour aforesaid he will he dealt with according to law 


OrvEV under my hand and the seal of the 0»urt, this day of 


10 
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To 


Forms of 

No 10 A 

ARiuvT or Attichucvt OF rRorcRtr or iTNt'i (O 10, r lO) 

(r.f/< ) 


The 2}aj|i/r of the Court 


U stEBCAS the RitneM cited 

hj I'B' not, after the 

expiration of the period Itmiled m the proclarnation i<iued for hi4 attendance, appeared 
in Court . lou are hereby* direeted to hold under attaebment 

propertj belonging to the aaid wit ne«a to the xaliie of and to 

aubmit a return, accompanied with anmTrntor> thereof, nitliin days 

GivE> under my hand and the seal of the Court, this day of 

19 


Judgt 


Xo 17 

^^ARR^^•T OP Arrest or Witness (0 10, r 10) 

{TitU ) 

To 

The Bailiff of the Court 

Whereas lias been duly sorted uith a suinmons but has failed to 

attend (ab«eond8 and keeps out of tl e «aj for the purpose of avoiding sernee of a sum 
monsj ^ou sre hereby ordered to arrest and bring the said before the Court 

You are further ordered to return this trarrant on or before the 
day of 19 • nith an endorsement certifying the day on and 

the manner in which it has been executed, or the reason whj it has not been executed 
GrtEN under my hand and the seal of the Court, this dsy of 10 

Jvdrjt 


Xo 18 

WARRA>T OF COilMIlTAL (O 16, r 18) 

(ri * ) 

To 

The Officer m charge of the Jail at 

HEREAS the plaintiff (or defendant) u the aborenamed suit has made application 
to this Court that security be taken for the appearance of to give 

evidence (or to produce a document) on the day of 

19 , and whereas the Court has called upon the said to furnish 

such seeuntj, which he has faded to do , This is to require you to receive the said 
into your custody in the civil prison and to produce him before this Court at 
on the said day and on such other day or days as may be hereafter ordered 

GnE*t under my hand and the seal of the Court this day of JO 
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Forms of Process. 

App. B Lo H) 

UARRiNT OF COMMITTAI, (0 1C, r 18) 

(Tt/U) 


To 

The Oniccr in charge of (he Jail at 


^\iiEREAS , Mho«e attendance is required before this Court 

in the Rbo\enanied case to give evidence (or to produce a document) has been arrested 
and brought before tlie Court in custody , anduhereas owing to (he absence of the plaintiff 
(or defendant), the said cannot give such evidence (or produce 

such document) , and uhereas the C^oiirl has called upon the said 

to give aecurity for his appearance on the day of 

It) , at which he has failed to do. This is 

to require you to receive the aaid into jfur custody in 

the civj) pri'on and produce him hclorc this Court at on the 

da> of ] P . 


GiTEV under hand and (he seal of the Court, this daj of IP • 

Judgt 
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\o I 

ORDEn FOR DEU\ER\ OF iNtEttHOaiTOBIDS (0 11. T 1 ) 

In Ihc Court of 

ClnlSult^o of If) 

A 11 i htnliff 

ayaiist 

C n , E I and 0 11 I>ffen>iaT<ls 

Upon hfinng and upon rcvling the alTidaMt of filed 

the daj of 19 , It «•! ort!ere<l Ihet the be at 

liberty to delner to the interTOf,ftforie9 in writing and that the 

Ban! do answer the interrogatories as prescribed by Order \I, rule 8, and 

that the costs of this application be 


^o 2 

INTCRR00AT0RIE9 (O 11, t 4) 

(Ta(/easiR\o l.Auyrn) 

Interrogatories on behalf of the abose name I {platnlijf or drftmlant C /) ] for the 
examination of the aboie named t<fe/«n funta £ f anIG II or 

1 Did not, etc 

2 Has not etc 

etc etc etc 

[Tht defendant L F u rtqmrtd (o amutr tht tnUrreoatonta nnmbtrtd ] 

[Th« dtfendant 0 H li rtqmrtl to amwtr 0 e tnttrroQOtoTua numbtred ] 


No 3 

A^3v^EIl TO InTerbooatories (O 11 r 9) 

( T if/e a» (R A o I, tupra } 

The answer of the above named defen Unt El to the interrogatories for his 
examination by the above named | laintifT 

In answer to the said jnterregatones I the above named £ F make oath and say 
as follows — 

o ^ Enter answers to mterrOc,3tories in paragraphs numbered consecutively 
3 I object to answer tbe interrogatories numbered on tho 

ground that [sfafe grounda of cAjtction] 


No 4 

Order for Affidamt as to DoctME>Ts (O 11 r 1“ ) 

(Tirfe as iR Ao 1 tupra) 

Upon hearing 

It 13 ordered that tho do within days from the date of 

this order answer on affidavit stating which documents arc or have been in his posses 
Bion or power relating to the matter m question in this suit and that the costs of this 
application be 
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ArriDivre as to Docoievts (0 11, r 13) 

IK Ao l,«i(/>ni) 

I, the above luraocl defendant, C D , make oath and saj as follows • — 

1 I have in tn> pas!>ession or power the documents relating to the matters m qnea 
tion m this suit set forth in the first and ee-ond parts of the first schedule hereto 

2 I object to p*’oduee the said documents set forth in the second part of the fir«t 
schedule hereto [tlnle gromidi of otjttiton] 

3 I have had, but hove not now, in my posse«iion or power the documents relating 
to the matters m (Question in this suit set forth m the second schedule hereto 

4 The last mentioned documents were last in iny po'«ession or power on[«fa<e 
u-Aen and xrhnthaa bteomeoflh»m,and ta trbnat posstssion Ihey noicare) 

5 According to the best of mj knowledge information and belief I have not now 
and never had, in mv pos«e«sion cusiodv or power, or in the possession, custody or power 
of mr pleader or agent, or m the possession custody or power of any other p*-8on on 
mj behalf, any account, book of account, voucher, receipt, letter, memorandum, paper 
or writing or any eopj of or extract from am such document, or any otb»r do uroent 
whatsoever, relating to theruatters m <|ue*tion in this suit or any of them, or wherein 
any entry has been made relative to such matters or anj of them other than and except 
the documents set forth in the said first and second schedul*s hereto 


^o C 

Order TO rnoDCCC DocmiENTS roR IvsrECTios (0 11, r U) 

(Tide os IK ^e 1, supra) 

Upon hearing and upon reading the affidavit of filed 

the da) of 19 , It is ordered that the do, at all 

seasonable times on reasonable notice, produce at , sitimto 

at , the following documents, namely, , and that 

the be at hbert) to inspect and peruse the documents 

so produced, and to make notes of their content* In the meantime it la ordered that 
all further proceedings be stayed and that the co'’ts of this application be 


No 7 

AoncE TO FBODCCE Dacerrevr? (O li,t 16} 

{Ttik os m ^o I. tupra ) 

Take notice that the [pTamti^arrf'/eiirfaalJrequiresyoutoproduceforhis insp- tioa 
the following documents referred to in your (plamt or written statement or affidavit 
dated the day of 19 ]. 

[DeKTibe documrnts required'] S-Y , Pleader for the 

To Z , Pleader for the 


Notice to iNsrecT DocraiE>-TS (0 II, r 17) 

(Tilfe as IK Ao 1, supra ) 

Taka notice that yon can inspect the documents mentioned in your notice of the 
day of 19 [exeept the doeiimenls numbered 
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m thni at plnff of on ThursJtr next, the 

imtant, l>cti>Tcn the houn of 12 an<l 4 o’clock 

Or, that the [platnlijf or df/tnifmit] ol^ccta to gieing you iMpcction of document! 
mentioned m your notice of the day of 10 

on the ground that [tinit fA< yroxad] — 


N'o 0 

XoTtcE TO anjiTT DoctiiCNT? (0 12, r 3) 

(T'tffc A} IN .No l.aupra) 

Take notice tliat the plaintiff [or defendant) in tlua suit proposes toadduce in cn 
dence thc5C^eral document! hereunder apeci6ed, and that the same may bo inspected by 
the defendant [or plaintiff], hi! pleader or agent, at 

on betnecn the hours of , and the 

defendant [or plaintiff] is hereby re<\u>red, withinforty eight hours from the last men 
tioned hour, to admit that aucli of the said documents as are specified to be original, 
were reapectiiely uTitten, signed or executed, as they purport respectiiely to have been , 

M art specified as \Toe topvta , arid awK doeumenta ns ato stated 

to hare been seircd, sent or delivered were so served, sent or delivered, respectively 
saving all just exceptions to the admissibility of all such documents as evideneo in this 
suit 

0 If , pfeader (or a^tnt] for pliinli^ [or defendant] 
ToE T, pleader [or ay»nt] for drfend<tnl[otplatnltJf] 

[litre <fMeri6< Iht doeumenlt and epeeif!/ at to eaeh Jorumrnf tfhtlhtr tl is orii 7 ina{ or 
a copy ] 

\o 10 

VOTICE TO ADMIT Facts [0 12, r 5 ) 

(Tide at in lYo I, eupra ) 

Take notice that the plaintiff [or defendant] m this suit, for the purposes of this suit 
requires defendant [or plaintiff] to admit, for the purposes of this suit only, the several 
facts respectively hereunder specified , and the defendant [or plamtiS] is hereby required 
within SIX days from the scrsiee of this notice, to admit the said several facts, saving all 
just exceptions to the admissibility of such facts as evidence in this suit 

G II, pleader [or agent] /w plaintiff [or defendant] 
To E F , pleader [ora^enl] for defendant [or plaintiff] 

The facts, the admission of which is required, are — 

1 That SI died on the 1st January, 1890 

2 That he died intestate 

3 That N w as his only lawd al son 

4 That O died on the Ist .Vpnl, )890 

0 That 0 was never married. 


No 11 

Admissio'j or Facts riRsrasT TO Notice (0 12, r 5) 

(Tide os in Ao l.sapni) 

The defendant [or plaintiff] in this suit, for the purposes of this suit only, hereby 
admits the several facts respectuely hereunder specified, subject to the qualifications 
or limitations, if any, hereunder specified, saving all just exceptions to the admissibility 
of any such facts, or any of them, as evidence in tins suit 
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THE FIRST SCHEDULE. 


Forms of Discovery. 

App. C. Proviilccl that this a<!niSs«ion made for the purposes of tlus BUJt only and is not 

an admig«ion to bo used against tho defemUnt [or plaintiff] on anj other occasion or by 
any one other than the plaintiff [or defendant, or party requiring the admission] 

E F, pltader [or a^eni] for deftndanl [or plaintiff] 
To G If , pleader [or agent] for plnintiff for drfen lanl] 


Facts admitted 

Qualifications or JjniJtatioM, if any sulject 
to uhichthej are admitted 

1 That M died on the 1st January IfiOO 


2 That he died intestate 


3 That N was his iTwftil son 

^ 3 But not that he sras his only lavful 




4 But not that he died on the 1st 


1 .April 18D0 

a That 0 'las nerer roomed 



^'o 12 

Notice TO rRonrcE (oENEBAi. roRii) (0 12, r 8) 

{Tithattn2kO 1, supra ) 

Take notice that you are hereby required to produce and shoir to the Court at the 
first hearing of this suit all books, papers, letters, copies of letters and other writings 
and documents in your eustodv, possession or power, containing any entry, nicraoranduni 
or minute relating to the matters in question in this suit and particularly 

C H, pfeoJer [or agent] for plaintiff [or defendant] 
To E F , pleader [or agent]for defendant [or piamtff] 
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Claim for 


^o I 

Dechec IV OnirivAL Si fr (0 20, rr 0, 7 ) 
{TiiU ) 


This suit coming on this «la\ for final ilispnsal tirforc 
presence of for the plaintiff and of 

defendant, it is ordered and decreed that 

sum of Its Le paid t>^ the to the 

on account of the co*ta of this suit, with interest thereon at the rate of 
rent x<cr annum from this date to date of rmlization 

Gn EV under mj hand and the seal of the Court, th s dsj of 

Co^ta of »utU 


m tho 
for tho 
and that tho 

per 

19 . 
Ju'ije 


riaintid 


Defendant 



1(3 I 



1 1 '■ 

A , 

] Sump for plaint 



I^txmp for power 


j 

2 Do for power 


1 

Do forpctiiion 



3 Do fur exhibits 



Pleader a fee 



4 Pleader s fee on Us 



Subsistence for witne ses 




5 Subsistence for wit 


1 

1 

Service of process 




nesses 

1 







G Commissioner s fee 




Commis loner s fee 


1 


7 Sen ice of process 








Total 

1 


Total [ j 1 


No 2 

Sdiple Decree (Section 34 ) 

(rttfe.) 


Claim for 

This suit coming on this da> for final disposal before m the 

presence of for the piaintiff and of for tho 

defendant, it is ordered that the do pay to the the 

sum of Its with interest thereon at the rate of per cent 

per annum from to the date of realization of the said sum and do also 

pav Ks , the costs of this suit with interest thereon at the rate 

of percent per annum from this date to the date of realization 

Gn EV under my hand and the seal of the Court, this dayof 19 . 

Judgt 
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THE FIRST SCHEDULE 


Forms of Discovery. 

App. C. Provided that tlua admission is made for the purposes of this suit only and is not 

an admission to be used against the defendant [or plaintiff] on any other occasion or by 
any one other than the plaintiff [or defendant, or party requiring the admis'ion] 


E r jieader [or agent] for defendant [or plaintiff] 
To G 11 , pleader [or offe«f]for j>fai»i<ijy[or<f<'/eR?rtnf] 


Facts admitted 

Qualifications or limitation, if any subject 
to which they are admitted 

1 That died on the Ist Januarj 1S90 


2 That he died intestate 

1 2 

3 That N was his lawful son 

3 But not that he was his only lawful 


son 


4 But not that he died on the Ist 


April 1890 

6 That 0 was never married 

5 


No 12 

Notice TO PRODUCE (oE*iEEALros5i) (0 12 r 8) 

[Title as tn No 1 supra ) 

Tahc notice that you are hereby required to produce and show to the Court at the 
first beating of this suit all books papers letters copies of letters and other nntings 
and documents in your custody possession or poorer containing any entry, memoracdiua 
or minute relating to the matters in question m this suit and particularly 

G H pleader [or ayenl] for plnint ff [or defendant] 
To E F pleader loT agerU] for drfendantitrt plaintiff] 
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Claim for 


No 1 

pEcntE IN OmriNAi. Si rr (O 20, rr 0,7 ) 
{TOh ) 


TWii *\iil coming Qn this iIan lot fin'll ilwj'O**! Wore 
presence of for the pUmtifi ontl of 

ilefen<lant, it is ortlereil anil ileereeil that 

sum of IN lie paid the to tho 

on account of the co'ts of this suit, with interest thereon at the rote of 
cent per annum from this ilatc to date of trAlisalion 

Gii £\ under inj hand and tlic seal of the Court, th s day of 


in tho 
for tho 
and that tlio 

per 

19 . 
Julje 


Co^ti (./ auift 


riaintifi 

1 


Defendant 



Its 1 


P 1 

1 

1 

A 1 

1 Stamp for plaint 




Stamp for power 

1 

I 

2 Do for power ' 

1 



Do for |>etition 



3 Do forexliibtts 



|l*leader 8 fee I 



4 ricidcr s fee on Hs 




Subsistence (or witnesses 


1 


5 Sub utencG for wit 


1 1 

1 

Service of proeisa 




nesses 








C Commissioner a fee 

1 



Commi'^ioncr a fee 


1 


7 Sen ice of process 








Total 

1 

1 

1 

1 

Total j I j 


No 2 

Simple Monet Decree (Section 34 ) 
(Title ) 

Claim for 

This suit coming on this da> for final disposal before 
pre<icnce of for tho plaintiQ and of 

defendant, it is ordered that the do pay to the 

sum of Its with interest thereon at the rate of 


m the 
for the 
the 
per cent. 


per annum from to the date o! realisation of the said sum and do also 

PAv P* . the costs of this suit, with interest thereon at the rate 

per »nt per annum from this date to the date of realization 
GnEV under my hand and the seal of the Court, this day of 19 

Judge. 
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THE FIRST SCHEDULE. 


Forms of Decrees. 

App. D. ConU of tutt 


I’laintiff 


Defendant 


1 Stamp for plaints 

2 Do for power 

3 Do for exhibit 
Pleader s fee on Rs 
Subsistence for mt 

Commissioner s fee 
Service of process 

Rs 

A 

I 

Stamp for power 

Do for petition 
Pleader a fee 

Subsistence for witnesses 
Service of process 
Commissioner s fee 

Total 1 

Rs 

i 

A. 

P 

Total 






1 


N B —These forms have been substituted for old Forms Nos. 3 
to 11 by sec. 8 of the Transfer of Property (Amendment) Supple- 
mentary Act, 1929, which came into force on 1st Apnl 1930. 

FoBU Mb 3 

Prthntinnry decree for forecloture 

(Order XXXIV, rule 2— Where accounts are direcled to 1* taken) 

(Ttlle ) 

This suit coming on this day, etc It is herebj ordered and decreed 

that It be referred to as the Commissioner to take the accounts 

following — 

(>) an account of what >a due on this dale to the plamtiR for principal and interest 
on his mortgage mentioned in the plaint (auch interest to be computed at the 
rate payable on the principal or where no such rate is fiTed at six per cent 
per annum or at such rate as the Court deems reasonable) 

(ii) an account of the income of the mortga^d property received up to this date 
by the plaintiff or by any other person by the order or for the u»e of the plaintiff 
or which without the wilful default of the plsmtiS or such person might have 
been so received . 

(Ill) an account of all sums of money properly incurred by the plaintiff up to this 
date for costs charges and expenses (other than the costs of the suit) m respect 
of the mortgage secuntj, together with interest thereon (such interest to be 
computed at the rate agreed between the parties or failing such rate at the 
same rate as is payable on the principal or failing both such rates at nine per 
cent per annum) , 

(it>) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the plaintiff which is destructive of or per 
manently injurious to the property or by his failure to perform any of the 
duties imposed upon him by any law for the time being in force or by the 
terms of the mortgage deed. 

2 And It IS hereby further ordered and decreed that anj amount received under 
clause (ii) or adjudged duo under clause (iv) above together with intesest thereon shall 
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Forms of 

first be adjusto! apam^l any sum* paid Lt the plsintifl under chu'C (iii) together with 
inten*at thereon, an<lthe balanee, if any, shall lie added to the mortcage nionej or, as the 
ca«e tna\ he, debited la reduction of the amount duo to the plimtifl on account of interest 
on the principal sum adjudged due and thereafter in reiluction or di«chargcd of the 
principal 

3 And It IS hereby further onleted that the said Commi««ioner shall present the 

account to this Court «ith all convenient despatch after making all just allominees on or 
before the dav of , and that upon such report of the 

Commissioner being receiveil, il shall lie eonfirmod and countersigned, subject to such 
modification as may be ncce^sarj after consideration of such olijections as the parties 
to the suit may make 

4 And It la herebj further ordered and decrecit — 

(i) that the defendant do pay into Court on or before the day of 

, or any later date up to uliich time for payment may be 
eitcnded by the Court, aucli sum as the Court shall find due, and the sum of 
r>s for the costa of the auit awarded to the plaintiff , 

(u) that, on such payment and on payment Ihereafter before such date as the Court 
mav fix of such amount as the Court may adjudge due in respect of such costs 
of the suit and such costs, charges and expenses as may Iw payable under rule 
10, together vnth such subsequent interwl as may be payable under rule II, 
of Order XXXIV of the Firat Schedule to the Code of Civil I*rocedure, lOOt, 
the plaintiff shall bring into Court all documents in bis possession or power 
relating to the mortgaged property in the plaint mentiomd and all such 
documents shall be delivered over to the defindant or to such person as he 
appoints and the plaintiff shall if so required, re convey or rc transfer the 
said property free from the said mortgage and clear of and from all incum 
brances created by the plaintiff or any person claiming under him or any penon 
under a hom he claims and free from all liability vi hatsoever arising from the 
mortgage or this suit and shall, if so required, deliver up to the defendant 
quiet and peaceable possession of the aaid property 
0 And It is hereby further ordered and decreed that, m default of payment as 
aforesaid, the plaintiff aliall be at liberty to apply to the Court for a final decree that the 
defendant shall thenceforth stand absolutely debarred and foreclosed of and from all 
right to redeem the mortgaged property described in the Schedule annexed hereto 
and shall, if so required, deliver up to the plaintiff quiet and peaceable possession of the 
said property , and that the parties shall be at liberty to apply to the Court from time to 
tune as they may have occasion, and on such application or otherwise the Court may 
give such directions as it thinks fit 

SCOEDCLE 

De^ertpUim of the vtoriyaged properlg 
Eohm No 3A. 

Prtlitnintirp decree forforeeJoiure 

(Order XXXIV, rule 2 — W here the Court declares the amount due ) 
lT,tJe ) 

This suit coming on this day, etc , It is hereby declared that the amount 
due to the plaintiff on his mortgage ntentianedin the plaint calculated up to thu 
day of is the sum of Rs for pnncipal, the sum of Rs 

for interest on the aaid pnncipal, the sum of Rs for costs, charges and 
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THE FIRST SCHEDULE 


Forms o( Decrees. 

App. D. CmU oJ 4uit 


namtifi 


Defendant 


1 Stamp for plaints 

2 Do lor power 

3 Do for exhibit 

Pleader s fee on Its 
Subsistence for wut 

nesses 

Commissioner a fee 
Service of process 

Rs 

1 

1 


p 

Stamp for power 

Do /or petition 
Ileader a fee 

Subsistence for witnesses 
&rvice of process 
Commissioner s fee 

Rs 

1 ^ 

p 

Total 1 


1 


Total 1 




N B — These forms have been substituted for old Forms Nos. 3 
to 11 by sec. 8 of the Transfer of Property (Amendment) Supple- 
mentary Act, 1929, which came into force on 1st April 1930. 

Foau No 3 

Pnliminartf dtcrte/or/orte7o3ure 

(Oftlef rule 2 — lUiere accounts are directed to lie tal.efl) 

<rtife) 

Thu suit coming on this day, etc , It >3 hereby ordered and decreed 

that It be referred to as tbe Commissioner to take the accounts 

following — 

(») an account of what is due on this date to the plaintifl for principal and interest 
on his mortgage mentioned in the plaint (such interest to be computed at the 
rate payable on tlie principal orwhere no such rate is fixed at si* per cent 
per annum or at snch rate as the Court deems resbonable) 

(u) an account of the income of the mortgaged property received up to this date 

bythe plamtifi orbyanyother person by theorderorforthe use of the plaintiS 

or which without the wilful default of the plaintiS or such person might have 
been so received 

(■>>) an account of all sums of money properly incurred by the plamtifi up to this 
date for costs charges and expenses (other than the costs of tlw suit) in respect 
of the mortgage security together with interest thereon (such interest to b® 
computed at the rate agreed between the parties or failing such rate at th« 
same rate as is payable on the principal or, failing both such rates, at nine pet 
cent per annum) 

(it) an account of any loss or damage caused to the mortgaged property before 
this date by any act oromusionof the plamtifi which is destructive of or per 
manently Injurious to the property or by his failure to perform any of the 
duties imposed upon him by any law for the time being in force or by the 
terms of the mortgage deed. 

2 And It la hereby further ordered and decreed that any amonnt received under 
clause (ii) or adjudged due un ler clause (in) above, together with intescst thereon shall 
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^ Forms of 

first l>c adjusted »pMn*t any auma paid by the pliint<(T under chu'e (in) together with 
interest thereon, and the lalanee, if any, ah*ll be added to the mortgage monej or, ai the 
cave maj be, debited in reduction of the amount due t« the plimtid on account of interest 
on the pnneipal sum ailjmlged due and thereafter in reeluction or dHcharged of the 
pnncipa! 

3 And It IS hercbj further ordered that fheaaid Commuvjoner alwJJ present the 

aeeount to this Court ith all eonsenient despatch after making all Just allowances on or 
licfore the dsj of , and that upon such report of the 

Commissioner being rceeived, il thall be eonfirmed and countersigned, subject to such 
modification as maj be necessary alter consideration of such objections as the parties 
to the suit may make 

4 And It Is hereby further onlered and decreed — 

fi) that the defendant do paj into Court on or before the day of 

, or an> later date np to nhich time for payment may be 
estended by the Court, such sum as the Court shall find due, and the sum of 
Rs forthccoataof tlieauit auarded to the plaint iS . 

( 11 ) that, on Buch payment and on payment thereafter before such date as the Court 
maj fix of such amount as the Court may adjudge due in respect of such costs 
of the suit and such costs, charges and expenses as may bo payable under rule 
10, together with such iiiWquent interest as may be payable under rule 11, 
of Order XXXIV of the First Schedule to the Code of Ci« il Procedure, IhOS 
the plaintiff shall bring into Court all documents in Ins possession or power 
relating to the mortgaged property in the plaint mentioned, and all such 
documents shall be delnercd «\or to the dehndant or to such person as he 
appoints and the plaintiff »liall if so required re convoy or rc transfer the 
said property free from the said mortgage and clear of and from all incum 
brances created by the plaintiff or any person claiming under him or any person 
under whom ho claims and free from all liability whatsoever ariaing from the 
mortgage or this sun and shall, if so required, deliver up to the defendant 
quiet and peaceable possesion of the said propertj 

5 And it IS hereby further ordered and decreed that, in default of payment as 
aforesaid, the plaintiff shall be at liberty to apply to the Court for a final decree that the 
defendant shall thenceforth stand absolutely debarred and foreclosed of and from all 
right to redeem the mortgaged property described in the Schedule annexed hereto 
and shall, if so required, deliver up to the plaintiff quiet and peaceable possession of the 
said property , and that the parties shall be at liberty to apply to the Court from time to 
time as they may have occasion, and on such application or othennse the Court may 
give such directions as it thinks fit 

ScnEOCLE 

Description oj the morigageii property 
Form No 3A 

Pretimtnnry dteret for foreclosure, 

(Order XXXIV, rule 2 — W here the Court declares the amount due ) 

(Tiffc.) 

This suit coming on this day, etc , It is hereby declared that the amount 
due to the plaintiff on his mortgage mentioned in the plaint calculated up to this 
day of IS the sum of Rs for pnncipal, the sum of Rs 

for interest on the said principal, the stun of Rs for costs, charges and 
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Forms of Decrees. 

App. D. e^pen^es (other than the costa of the suit) properly incurred Lj the piaintiff m respect 
of the mortgage security, together with interest thereon, ond the sum of Ks 
for the costs of this suit awarded to the plaintiff, ninking in all the sum of Rs 

2 And it IS hereby ordered and decreed fts follows — 

(») that the defendant do p.ay into Court on or before the day 

of or any later <!at« up to which time for pajment raaj he 

extended by the Court of the said sum of Rs , 

(ii) that, on sueh payment and on payniciit thereafter before such date os the 
Court maj fix of such amount as the Court nnj adjudge due in respect of such 
costs of the suit and such costs, charges and expenses as ma^ be payable 
under rule 10, ti^ether with such eubscriuent interest as may be pa%ablc under 
rule 1 1 of Order WMV of the First Schedule to the Cotie of Cnil Procedure, 
lOOS the plaintiff shall bring into Court all documents in his possession or power 
relating to the mortgaged property m the plaint mentioned, and all such docu 
ments shall hedehaeredover to the defendant, or to such personas he appoints, 
and the pLamtiff shall, if so requiretl, reconacy or re transfer the said properts 
free from the said mortgage and clear of and from all mcumlranecs created 
by the plaintiff or any person civiniing under him or any person under whom 
he claims and free from all liability whatsocTer arising from the mortgage of 
this suit and shall if so renuired, dehser up to the defendant quiet and peace 
able j)osses«ion of the said property 

3 And it IS hereby further ordered ond decreed lliat, in default of pannent as 
afores.iid, the plaintiff may a]>|>iy to the Court fora final decree that the defendant shall 
thenceforth stand absolutely debarred and foreclosed of and from all right to redeem the 
mortgaged property dcscribetl m the Schedule annexed hereto and shall, if so required, 
dehaer up to the plaintiff, quiet and peaceable possession of the said property , and that 
the parties shall be at libeiU to apply to the Court from time to tune as they may hat e 
occasion, and on such application or otherwiso the Court may give such directions as it 
thinks fit 

Schedule 

2>escnj>Hon «/ the mortgagtd prop*rhj 


Form No 4 • 

Final decree for Jortcloaure 
(Order WMV, nib 3 ) 

{Tuh ) 

Upon reading the prehminaiy decree passed in this suit on the da\ of 

and further orders (if any) dated the day of and 

the application of the pKinlifl dated the da\ of 

for a final decree and after heanns the parties and it appearing that the pay inent directed 
hy the sal 1 decree and orders has not been made by the defendant or any person on his 
behalf or any other person entitled to redeem the said mortgage 

It IS hereby ordered and decreed that the defendant and all persons cbiming through 
or uniler him be and they are hereby absolutely debarred and foreclosol of and from all 
right of redemption of and in the projierty in the aforesaid preliminary decree mentioned, t 
fand (»/ the dtjtnlant l-e in potseMwa o/ Ike «iid mortgaged pro/wrty) that the defendant 
sliall deliver to the pbmtiff quiet and poaceabb possession of the said mortgage 

property] 

•Tliciuiiilfirmtlil rrccliith'ntlelaalridtolth lllsli Court i. not exactly In conformltj with 
t| l.fornv— ; rn /yMinr xl xwof % f oiwitrfro (19W) SO Cll IQ J13 I t S*!) ( 33) V C 2ol 
f Wi r>l> n>l r'ciuiriil t > U il I tnl 
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Forms of 

2 And it n bcrcl>\ further derUrrtl tlmt Ihc whole of the Imbilitj whatsoever of 
the defendant uj* to this dvj armnR from the said mortgage mcntione<l in tho plaint or 
from this eiiit n hrrehj di«chargevl and e\tingui*I>e«I 


Form Xo 5 

PrthmtMTy dfcrtt far tale 

(Order XWIV, rule -1 — Where accounts are directed to be taken ) 

{T,tle ) 

This suit coming on this daa, etc , It is hcrehj ordered and deerec<l that it 
be referred to as the Commissioner to take the accounts following — 

(i) an account of what is due on this date to the plaintiff for principal and interest 
on hia mortgsge nirntione<l m Ihe plaint (such interest to ho computed at the 
rate payable on the piiRCi|val or where no such rate is Tisevl at si^ per cent 
per annum or at such rate as Ihe Court deems reasonable) , 

(ii) an account of the income of the mortgaged property received up to this dste 
bv theplamtiflorh^ nnv otherjicnonhy thcorderorfortheu«eof theplamtid 

or which without the wilful default of tbe}dainlifl or such person might bare 
been so receivo<l , 


(ill) an account of all sums of monej propcrlj incurred bj the plaintiff op to this 
date of costs, charges and ox]>cnscs other than tlic costs of tho suit in rcspict 
of tho mortgage security together with interest thereon (suth inteiest to bo 
computed at tho rote ngrecil Wtneen the parlies or failing suoh rate at the 
sarno rate as IS |U)able on the principal or fading both such rates atmnoper 
cent per annum) 

(ii) an account of an> I ms or damage caused to tho mortgaged property before tins 
date by any act or omission of tho plaintiff which is destructive of, or per 
maiicntly injurious to, the property or b^ his failure to perform any o! the 
duties imposed upon him hj anj law for the time being in force or by the terms 
of the mortgage deeil 

2 And it IS hereby further onlercd and decreed that any amount received under 
clause (<>] or adjudged due under clause (ii ) above, together with interest thereon shall 
first be adjusted agimst any sums jriid bj Ihe plaintiff under clause (m), together with 
interest thereon, and the bilanee, if anj, shall be added to the mortgage money or, as 
the case may be, bo debited m reduction of the amount due to the plaintiff on account of 
interest on the principal sum adjudged due and thereafter m reduction or discharge 
of the prmcijwL 

3 And it IS hereby further onlered that the said Commissioner shall j>re«ent the 

account to this Court with all convenient despatch after making all just allovranocs on 
or before the daj of , and that upon 

such report of the CommissKiner being received it shall be confirmed and countersigned 
subject to such modification as mav be necessary after consideration of such objections 
as the jvarties to the suit may make 


4 And it IS hereby further onlered and decreed — 

(i) that the defen iant do jwy info Court on or before the day 

of or any later date up to whuh time for pavment may bo 

extended by the Court such sum as the Court shall find due and the sum of 
Its for the co«ts of the suit awarded to the pLiintifl , 
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THE FIRST SCHEDULE. 


Forms of Decrees. 

App, D. expenses (other tl an the costa of the suit) properly incurred bj the pamtifl m respect 
of the mortgage securitj , together with interest thereon, and the sure of Its 
for the costa of this suit airardeil to the plaintiff, making in all the sum of Ra 
2 And it 13 herthv ordered and decreed as folio i-s — 


(i) that the defendant do pay into Court on or before the day 

of or any later date up (o which time for pajment may ho 

extencle<l by the Court of the aaul kum of R« , 

(ii) that, on such paxment and on jiajment thereafter before such date as the 
Court max fix of such amount as the Court maj adjudse due in respect of such 
costs of the suit and such costs, charges and expenses as maj bo jxavahle 
under rule 10, together with such subsequent interest as maybe paxable under 
rule 11, of Order W\I\ of the Fi«t Schedule to the Code of Civil Procedure, 
lOOS the pi nntift shall bring into Court all documents in his possession or power 
relating to the mortgaged propertj m the ] luint mentioned, and all such docu 
meiita shall be delix ere<l over to the ilefendant, or to such person as he appoints, 
and the plaintilT shall, if »o requiretl reconx e> or re transfer the said propertx 
free from the said mortgage and clear of and from all incumbrances createil 
by the plaintiff or any person claiming under him or tnj perswx under whom 
he cUims and free from all liability whatsoexer arising from the mortgage or 
this suit and shall if so requiml, deliver up to the defendant quiet and peace 
able posscvsion of the said projierty 

S And it ts hereby further ordered and decreed tliat m default of pajment as 
aforesaid the plaintiff maj applv to theCourt for a final decree that the defendant shall 
thenceforth stand absolutelv debarred and foreclosed of and from all right to redeem the 
mortgage I propertj described m the Schedule annexed hereto and shall, if *0 required 
deliver up to the phmtiff, quiet and peaceable possession of the said propertx , and that 
the parties shall be at libertx toapplj to the Court from time to time os thex max haxe 
occasion, and pn such appli<atiun or otherwise the Court max give «uch directions as it 
thinks fit 


Schedule 

Z)es ription of lh« tnort^ged jiroperty 


Form Jio 4 • 

J if«I drerte for Jortchaure 
(Order \A\IV, rule 3 ) 

(Ti/fe) 

Upon reading the preliminarj decree passed in this suit on the daj of 

and(urtheror<Ien(tfany)datedthe dax of aud 

the apihcAtion of the plamtifl dated the daj of 

for a tinat decree and after heating the parlies and it appeatiog that the pax ment dicecteil 
by the sai 1 decree and orders has not been made by the defendant or anx person on bi* 
behalf or anv other person entiticil to icleera the slid mortgage 

It 13 hereby ordere 1 and decreeil that the defendant and all persons cUmimg through 


propertj ] 

•llio tuoil! imr'l «1 t» eXnXH ti enalsUeet tlw IlluWCourt is n trxartl) in conlnmltv 'With 
liaslotm^/rilyO'O'nt rtfpn>rM(l93$) 60 Cal (9 1431 C S'S ( 33) A C &>1 

t av r 1. n « Kaulrt-j t > Iw l l Irl 
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Forms of 

2 An<l it bmlit furlhcr clwltrctl th»l tW «hnli> f>( the Iinbihtj «lial#oe\cr of 
the defen.iant wp to thti t\\\ *n«inc (rom the mhI mortpige mentioned m the plamt or 
from this suit is hercb\ di'chargesl and cxtin^i»lie<l 


PoRSi No 5 

Prefimiwiry Jtene for file 

(Onler XWIV, rule •! — \\ here aeenunta arc clirecled to bo taken ) 

{r,ik ) 

Tins suit coming on this dst, etc , It is hereby ortlercil and tlccree«l that it 

be referred to as the Commissioner to take the accoiinta folloning — 

(i) an account of what is due on thisdntc to thepUmtid for principal and interest 
on his rnortgsge mentionol m the plaint (such interest to bo computed at the 
rate pasabtc on the principal or where no such rate is flxeil at six per cent 
per annum or at such rate as the Court deems reasonable) , 

(ii) an account of the income of the mortgaged propertj received up to this date 
b> theplam'iflorbj am other person b> the order or for the use of the plaintiff 
or which without the wilful default of the pbmtiff or such person might haie 
been so receiied , 

(ill) an account of all sums of mone^ )>ro]ietl} incurred bj tlio pi imtiff up to this 
date of costs, charges and cx|>en«es other than the cosis of the suit in respect 
of the mortgage secunti together with interest thereon (hudi interest to be 
computed at the rate agreeil Wiwetn the jiarties op fai!m„ suth rite at the 
same rate as is i liable >n the) rmei) il or failing both sueli rates at iiino per 
cent per annum) 

(it) an account of am lossord»magceaused to the mortgaged propertj before this 
date by anj act or omisHion of tho ilaintiff ivliich is dcstructne of or per 
manently injurious to tho property or bj liis failure to perform any of the 
duties imposed upon him b> anj law for the lime being in force or by the terms 
of the mortgage deed 

2 And It IS hereby further onlercd and decreed that any amount received under 
clause (»i) or adjudged duo under clause («) above together with interest thereon shall 
first be adjusted against anj' sums ) aid bj the plaintiff under clause (iii) together with 
interest thereon and the balance if anj shall be added to the mortgage inonej or as 
the case maj- be be debited in reduction of the amount duo to the pi iintiff on account of 
interest on the principal sum adjudged due and thereafter in reduction or discharge 
of the principal 

3 And It is herebj further ordered that the said Commissioner shall prevent the 

account to this Court with all convenient despatch after malangall just allowances on 
or 1 cfore tho day of , and that upon 

such report of the Conimivsioner being receiverl it shall be confirmed and countersmned 
subject to such modification as may be necessary after consideration of such objections 
as the parties to the suit may make 

4 And it is hereby further ordered and decreed — 

(i) that the delcndant do paj into Court on or before the day 

of or anj liter dale up to which time for pajmenl maj be 

extended bj the Court, such sum as the Court shall find duo and tho sum of 
Its for the costs of the suit awarded to the plaintiff , 
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App. D. (ii) that, on aiich paj'ment anti on payment thereafter before such date as the 

Court may fix of euch amount as the Court maj adjudge due ui respect of such 
costs of the Buit, and such costs, chaises and expenses as may be payable 
under role 10, together uitb such subsequent interest as may be pajable under 
rule 11, of Order XXXIV of the First Schedule to the Code of Civil Procedure, 
1008, the plaintiff shall bring into Court all docirnieuts m his poisession or 
pouer relating to the mortgaged propertj in the plaint mentioned, and all 
such documents shall be delivered over to the defendant or to such person a« 
he appoints, and the pahntiff shall, jf so required, re coniey or re transfer the 
said propertj free from the mortgage and clear of and from all meurahranecs 
created by the plaintiff or any person claiiring under him or any person under 
whom he claims and shall, if so reqaired, delner up to the defendant quiet 
and peaceable possession of the said property 
5 And It IS bereba further ordered and decreed that, m default of pajment as afore 
said the plaintiff maj apply to the Court for a final decree for the sale of the mortgaged 
propertv , and on such application being made the mortgaged property or a sufficient 
part thereof shall be directed to be «old , and for the purposes of such sale the plaintiff 
shal’ produce before the Court, or such officer as it appoints, all documents in hw 
po-isession or pouer relating to the mortgaged propertj 

0 And It IS herebj further oialered and decreed that the money realised by such 
sale shall be paid into Cdurt and shall be duly applied (after deduction therefrom of the 
expensesof the sale) in payment of the amount pajable to the plmntif! under this decree 
andunder any fuitherorders that may be passed in this suit and mpajment of any amount 
which the Court maj adjudge due to the plaintiff lo respect of such costs of the suit, ana 
such costs, charges aod eTi>enses as may be pajable under rule 10, together uith such 
subsequent interest as may be payable under rule 11, of Order XXXIV of the First {Sche- 
dule to the Code of Civil Tfocedure, 1003, and that the balance, if anj , shall be paid to the 
defendant or other persons entitled to leeeive the same 

7 And it 18 hereby further ordered and decreed that, if the money realised bvsoeh 
sale shall not be sufficient for payment m full of the amount payable to the plaintiff as 
aforesaid the plaintiff shall be atliberty(wheresuih remedy isopento him under the terms 
of Ins mortgage and is not barred by any Jaw for the time being m force) to appiv for a 
personal decree against the defendant for the amount of the balance , and that the parties 
are at liberty to apply to the Court from time lo tune as they may have occasion, 
and on such application or otherwise tlic Court may give such directions as it thinks fit 
SatEDULE 

TU.K.'.k^’O.’k <4 wnxtqpvjl ymprrhj 

Form No 5A 
Prthminary deentjor sale 

(Order XXXIV, rule 4 —When the Court declares the amount due ) 

{T,tU ) 

This suit coming on this day, etc , It is hereby declared that the 

amount due to the plaintiff on the mortgage mentioned in the plaint calculated up to this 
day of is the sum of Its for principal, 

the sum of Its for interest on the said principal, the sum of Its 

for costs, charges and expenses (other than the costs of the suit) projierlj incurred by the 
plaintiff in respect of the mortgage security, together with interest thereon, and the 
sum of Its for the costs of the suit awarded to the plaintiff, making in oil 

the sum of Its 
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2 And it hcrebj onlcrrd and dccrtwl «s follnirs — 

(i) that tho dpfendant do paj into Court on or licfnro the dft^ of 

or an> later date up to which time for pa^’ment may be extended b} the Cuart 
the Mid *iim of R* . 

(ii’) that, on auch payment and on jiajment tliereafter before auch date as the Court 
maj fix of such amount as the Court maj adjudce due in respect of such costs 
of tbesuit and such costs, cbarpr-s and expenses as tna> be pajable under rule 10, 
topether with such subsequent interest as ma> be pajable under rule 11, 
of Ortlcr XWIV of the First Schedu’e to the Code of Cml Procedure, 1008, the 
plaintiff shall bring into Court all doeuments in his possession or power relat 
ing to the mortgaged propertj in the plaint mentioned, and all such documents 
shall be delivereil o\er to the defendant, or to such person as he appoints, and 
the plaintiff shall, if so required, re eonrej or re transfer the said property 
free from the eaid mortgage and clear of and from all incumbrances created by 
the plaintiff or anj person claiming under him or anj person under whom ho 
claims and shall, if so required, dcliser up to the defendant quiet and peaceable 
possession of the said property 

3 And it IS hereby further ordered and decreed that, in default cf paj-ment as afore 
said, the plaintiff maj appl^ to the Court for a final decree for the sale of the mortgaged 
property, and on auch application beiog made, the mortgaged property or a sufficient 
part thereof shall be directed to be sold, and for the purposes of such sale the plnlntiff 
shall produce before the Court or such officeras it appoints all documents in hi3pos<e*sion 
or power relating to the mortgaged properts 

4 And It IS hereb) further ordered and decreed that the mone> realised b> such 
sale shall be paid into Court and shall be duh applied (after deduction therefrom of the 
expense* of the sale) in paa-me>it of the amount pa>-able to the plaintiff under thi* decree 
and under anj further orders that oi8> be passed in this suit and in payment of any 
amount which the Court maj adjudge due to the plaintiff in respect of such costs of the 
suit, and such coats, charges and expenses as maj be payable under rule 10, together with 
■such subsequent interest as may be payable under rule 11, of Order XKXIVof the First 
Schedule to the Code of Ciril Procedure, I90S, and that the balance, if ac}, shall be paid 
to the defendant or other jicrsons entitled to receire tbe same 

5 And It IS hereby further ordered and decreed that, if the nionpj realised b\ such 
sale shall not be sufficient for payment in full of the amount payable to the plaintiff as 
aforesaid, the plaintiff shall be at liberlj (where such remedy is open to him under the 
terms of his mortgage and is not barred ana law for the time being in force) to apply 
(or a personal decree against the defendant for the amount of the balance , and that tbe 
pattiea are at libcrt j to applj to the Court from tune to luue aa they may hare occaivin., 
and on such application or otherwise the Court max giae such directions aa it thinks fit 

SCIIEDILE 

Dcsen/rfion cf the tnorlgajed property 


Form Xo 6 
Final decree for so/e 
(Order \\XI\, rule 5 ) 

(Ti/r* ) 

Upon reading the pre’imioarj decree passed in this suit cn the daa cf 

and further orders (it ana) dated (he da\ of and (he 

application r( the plantiS dated tbe day v( for a final decree 
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App. D. after hearing the parties and it appearing that the payment directed by the Mid 

decree ant] orders has not been made bj the defendant or anj person on his behalf or any 
other person entitled to redeem the mortgage • 

It IS herebj ordered and decreed that the mortgaged propertj in the aforesaid 
preliminarj decree mentioned or ftsuiHcient part thereof be sold, and that for the purposes 
of such sale the plaintiff sbaff produce before the Court or each officer as it appoints all 
documents in Ins passession or power relating to the mortgaged property 

2 And it IS herebj further ordered and decreed that the mooey realised by such 
sale shall be paid into the Court and shall be dulj applied (after deduction therefrom 
of the expenses of the sale) m pajmient of the amount pajable to the plaintiff under the 
aforesaid preliminarj decree and under anj further orders that may have been passed 
in this suit and in payment of anj amount which the Court maj haae adjudged due to the 
plaintiff for such costa of the euit including the costs of this application and such costs, 
charges, and expenses as maj be paaable under nde 10, together with such subsequent 
interest as may be pajable under rule 11, of Order \\\1V of the First 'tchedule to the 
Code of Civil Procedure, 100^. and that the balance, if any, shall be paid to the defend int 
or other persons entitled to receive the same 


FoRu No 7 

PrtUianxiri/ decree for redempfioti uhere on dtfaaU of p<ry>ntnl I'j mortgnQor ei decree for 
foreclosure is posied 

(Order XXXIV', rule 7 — Mhere accounts are directed to be taken) 

(Fiffe ) 

Tins suit coming on this da\, etc , It is berebj ordered and decreed that it 
be referred to as the Commi»8ioner to take the accounts foUoning — 

(t) an account of what is due on this date to the defendant for principal and m 
tcrest on the mortgage mentioned in the plaint (such interest to be computed 
at the rate paj able on (be principal or where no such rate is fixed, at six per cent 
per annum or at such rate as (he Court deems reasonable) , 

<n) an account of the income of the mortgaged propertj received up to this date 
bv the defendant or by any othec person by order or for the use of the defend 
ant or which without the wilful default of the defendant or such person might 
have been so received , 

(lit) an account of all sums of money properlj incurred by the defendant up to this 
date for costs, charges and expenses (other than the costs of the suit) in respect 
of the mortgage security together with interest thereon (such interest to be 
computed at the rate agreed between the parties, or, fading such rate, at the 
same rate as is pajabl* on the principal or, fading both such rates, at nine p'r 
cent perannutn), 

(ii) an account of any loss or ilamagc caused to tliemortgaged property before this 
date by any act or omission of the defendant which is destructive of, or per 
manently injurious to, the projiertj or bj his failure to perform anv of the 
duties imposed upon him bj any law for the time being m force or bv the terms 
of the mortgage deed 

2 It IS herebj furt her orderedand decreed (hat anj amount received under clatiso (ii) 
or adjudged due under clause (|i) above, together with interest thereon, shall bo 
adjusted against anj sums paid bj the defendant under clause (iii) together with interest 
thereon, and the balance, if any, shall be added to the mortgage monej, or, as the ease 
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tnar lx*, debited in rtdnction of the amount doe t*» the defendnnt on account of interest 
on the principal lum adjudged due and thereafter in reduction or discharge of the 
principal 

3 And It IS hereby further ordered that the sud Commissioner shall present the 

account to this Court with all comcnient despatch after making all just allownnees on 
or before the daj of , and that upon such report of the Commis 

sioner being reecire<l, it shall be confirmed and countersigned, subject to such modifica 
tion as may be necessary after consideration of aucli objections as the parties to the«mt 
may make 

4 ^Ind it IS hereby further onlem) and decreed — 

(i) tliat the plaintiff do pa\ into Court on or before the day of 

, or any later date up to xilueli tune for paa ment niaa be extended by 
the Court such sum as the Court ahall find due and the sum of lls for 

the costs of the suit awarded to the defendant , 

(ii) that, on such payment, and on payment thereafter before such date as the 
Court may fix of such amount aa the Court may adjudge due in respect of such 
costsof thesuit and such costa, charges and expenses as may be payable under 
rule 10, together with such Bob«eqwni interest as may bo pay able under rule 
ll,ofOrderXX\IVof the hirst Schedule to the Code of Ciul Procedure, 100*1, 
thcdefendantshall bring mlo Court all documents in his po<sc«8ion or power 
relating totho mortgaged property in the plaint mentioned and all such docu 
mentsshall be delircrcd orer to the pUintifT. or to such person as he appoints, 
and the defendant shall if so required re eomey or re transfer the said property 
free from the said mortgage and clear of and from a]] iiieuiubranecs created 
by the defendant or anv person claiming under him or any i>er&nn under whom 
ho claims and free from alt liability whaisocier arisingfrotn the mortgage of 
this suit and shall if so required, deliierup to the plaintiff quiet and peaceable 
possession of the said property 

6 And It IS hereby further ordered and decreed that, m default of payment as 
aforesaid, the defendant shall bo at liberty to apply to the Court for a final decree that 
the plaintiff shall thenceforth stand absolutely debarred and foreclosed of and from all 
right to redeem the mortgaged property ilcscnbcd in the Schedule annexed hereto and 
shall, if 80 required, deliver up to the defendant quiet and peaceable possession of the 
said property ond that the parties shall be at liberty to apply to the Court from time to 
time as they may hare occasion and on such application or otherwise tlie Court may 
give such directions as it thinks fit 

ScREDri,E 

Dwcriyfiiwi of the raorlgaged proptrty 


Form Xo 7A 

i’refiminary decree for redemption uhere on default of payment 6y mortgagor a decree for 
sale IS passed 

(Order XXXIV, rule 7 —-It here accounts are directed to be taken ) 

{Title ) 

This suit coming on this day, etc , It is hereby ordered and decreed that 

it be referred to as theCommissionerto take the accounts following' — 

(■) an account of what is due on this date to the defendant for principal and interest 
on the mortgage mentioned in the plain* (such interest to be computed at the 
rale payable on the principal or where no such rate is fixed, at six per cent, 
per annum or at such rate as the Court deems reasonable) , 
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App. D. after hearing the parties and it appoanog that the payment directed by the said 

decree and orders has not been made the defendant or any person on his behalf or anj 
other person entitled to redeem the mortgage 

It IS herebj ordered and decreed that the mortgaged property in the afore«aid 
preliminary decree mentioned or a sufficient part thereof be sold and that for the purpose® 
of such sale the plaintiff shall prodnee before the Court or such officer as it appoints all 
(locuments in Jiis possession or povrr relating to the mortgageil property 

2 And it IS hereby further ordered and decreed that the mocey realised by such 
sale ohall be paid into the Court and shall be duly applied (after deduction therefrom 
of the expenses of the sale) m payment of the amount payable to the plaintiff under the 
aforesaid preliminary decree and under ana further orders that may have been pa^eed 
in this suit and in pay mentof any amoant uhieli the Court maa ha\e adjudged due to the 
plaintiff for such costs of the suit including the costa of this application and such cost®, 
charges, and evpenses as may be payable im<Jerr«le 10, together «ifh such subsequent 
interest as may be payable under rule II, of Order \K\I\ of the First Schedule to the 
Code of Ci\il Procedure lOOS and that the balance if ana, shall be paid to the defendant 
or other persona entitled to receiae the same 


1 ORII f<o 7 

Preliiiiinary decree for redemphou tchere on de/aiill of jyiymtnt by tnortgayor a decree for 
foreclosure la pasted 

(Order W\I\, rule 7 — Rhcre accounts are directed to be tahen ) 

(Tille ) 

This suit coming on this day, etc , It is hereby ordered and decreed that it 
be referred to as the Commissioner to tal e the accounts folloving — 

(i) an account of nhat is due on this date to the defendant for principal and in 
terest on tho mortgage mentioned jn the plaint (such interest to be computed 
at the rate pay able on the principal or » here no such rate is fixed at sit per cent 
per annum or at such rate ns the Court deems reasonable) , 

(ii) an account of the income of the mortgaged property recened up to this date 
by the defendant or by any other lieraon by order or for the use of the defend 
ant or uhtch uithout the mlful default of the defendant or such person mt„ht 
have been so receiaed , 

(til) an account at all sums of money pmperly incurred by the defendant up to tbit 
date for costs, charges and etpensea (other than the costs of the suit) in respect 
oiVne TOOrtgage security \ogi?kfner avirti ifftereoa t^ivreon ^sui^ mterest 0.0 
computed at the rate agreed between the parties, or, fnilinj, such rate at the 
same rate as is payall* on tlie principal or fading both such rates, at nine per 
cent per annimi) , 

(ii) an account of any loss or damage caused to the mortgaged property before this 
date by any act or omis«ion of the defendant which is destruetne of, or per 
manently injurious to, the property or by his failure to perform any of the 
duties imposed Upon him by any law for the time being m force or bv tho terms 
of the mortgage deed 

2 It IS hereby further orderedand decreed that any amount received under clause (•<) 
or adjudged due under clause (ir) above, together with interest thereon, shall be 
adjusted against any sums paid by the defendant under clause (iii) together with interest 
thereon, and the balance, if any, shall be added to the mortgage money, or, as the ca®o 
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in»y bp, debited in reduction of tlie ntnount due to the defendint on account of interest 
on tbe principal sum adjudged due and tbewatter m re<l«ction or discbarge of tbe 
pnncipal. 

3 And It It hereby further onfered that the said Commissioner shall present the 
account to this Court with all eonxement despatch after making nil just nllounnces on 
or before the day of , and that «pon such report of the Commis 

sioncr being leceixeil, it shall le confitmcil and countersigned, subject to such moiliflca* 
tion as may be necessary after consideration of such objections as the parties to thcsint 
mar make. 

4. And It IS hereby lurther onlcred and ilccrced — 

(i) that the plaintiff <1 1 pax into Court on or before the daj of 

, or anj later date up to which lime for pax ment max be extended by 
the Court such sum ns the Court ahnil find due nnd the sum of P>8 for 

the costs of the suit nwnrded to the defendant , 

(ii) that, on such pa 3 ment, nnd on pnjment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in respect of such 
costsof thesmt and such costs, charges and expenses as ma) be payable under 
Tuto At), together xntAi such subsequent interest ns may be pay aWe under rule 
H, of Order XXXIV of the First Schedule to the Code of Cml Procedure, 100^, 
the defendant shall bring into Court all documents in his po<scs8ion or power 
relatingtothe mortgaged property in the plaint mentioned, snd all such dneu 
menls shall be delivered over to the plaintiff, or to such person ns he appoints, 
andthedcfendantshallif so required re conxey or re transfer the said property 
free from the said mortgage and char of and from all incumbrances created 
by the defendant or anv person cHiming under him or any person under whom 
he claims and free from all liability uhatsoexcr arisingfrom the mortgage of 
this suit and shall, if so required, dclixerup to the plaintiff cjuict and peaceable 
possession of the said property 

6 And it IS hereby lurtlier ordered and decreed that, m default of payment as 
aforesaid, the defendant shall be at liberty to apply to the Court for a final decree that 
the plaiDtiS shall thenceforth stand absolutely debarred and foreclosed of and from all 
right to redeem the mortgaged property desenbed in the Schedule annexed hereto and 
shall, if so required, deliver up to the defendant quiet nnd peaceable possession of the 
said property and that the parties shall be at liberty to apply to the Court from time to 
time as they may have occasion, and on such application or othenviso the Court may 
give such directions as it thinks ht 

ScnEDCLE 

Detcriplion of the morigrtged property 


Form No 7A 

Preliminary decree for redempiion uhere on default of payment by mortgagor a decree for 
tale IS patted 

(Order XXXIV, rule 7 — nhere accounts are directed to be taken ) 

{Title ) 

This suit coming on this day, etc , It « hereby ordered and decreed that 

it be referred to as the Commissioner to take the accounts following- 

(•) an account ol what u due on thu date to the defendant for principal and interest 
on the mortgage mentioned in the plaint (such interest to be computed at the 
rate payable on the principal or where no such rate is fixed, at six per cent, 
per annum or at such rate aa the Court deems reasonable) ; 
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App. D. ('0 account of the income of the mortgageil property received op to thu date 

by the defendant or by any other person by the order or for the use of the 
defendant or which ^tithout the wilful default of the defendant or such person 
might have been so lecened , 

(m) an account of all sums of money properly incurred by the defendant up to the 
date for coats, charges and expenses (other than the costs of the suit) in respect 
of the mortgage security together with interest thereon (such interest to be 
computed at the rate agreed between the parties, or, failing such rate, at the 
same rate as la payable on tlie principal, or, fading both such rates, at nine per 
cent per annum), 

(iv) an account of any loss or damage caused to the mortgaged property before this 
date by any act or omission of the defendant which is destructive of, or perma 
nently injurious to, the property or by his failure to perform any of the duties 
imposed upon him by any law for the time being in force or by the terms of the 
mortgage deed 

2 And It IS hereby further ordered and decreed that any amount received under 
clause In) or adjudged due under clause fit) above, together with interest thereon, shall 
first be adjusted agimst any sums paid by the defendant under clause (m) together with 
interest thereon, and the balance, if any, shall bo added to the mongage money, or, as the 
case may be be debited m reduction of the amount due to the defendant on account of 
interest on the principal aum adjudged due and thereafter in reduction or discharge of the 
principal 

3 And It is hereby further ordered that the said Commissioner shall present the 

account to this Court with all convenient despatch after making all just allowances on or 
before the day of , and that, upon such report of the Com 

missioner being received, it shall be confirmed and countersigned, subject to such modi 
ficationas may be necessary after consideration of such objections as the parties to the suit 
may make 

4 And it is hereby further ordered and decreed— 

(0 that the plaintiff do pay into Court on or before the day of 

or any later date up to which time for jiayment may be extended by the Court, 
such sum as the Court shall find due and the sum of Rs for the costs 

of the suit awarded to the defendant , 

(ii) that, on such payment and on payment thereafter before such date as the Court 
may fix of such amount as the Court may adjudge due m respect of such costs of 
the suit and such costs, charges and oTpenses as may be payable under rule 10, 
-wAVi luAowiwtA miVeses!*. wi vovj h/e •jftvjVtte uniiti Takb , 
of Order \XXIV of the First Schedule to the Code of Civil Procedure, 
lOOS, the defendant shall bnng into Court ell documents in his possession or 
power relating to the mortgaged property in the plaint mentioned, and aU such 
documents shall be delivered over to the plaintiff, or to such person as he 
appoints, and the defendant shall, if so required, reconvey or retransfer the 
said property free from the said mortgage and clear of and from all incum 
brances created by tbe defendant or any person claiming under him or any 
person under whom he claims and shall, if so required, deliver up to tbe plaintifl 
quiet and jievceable possession of the said property 

5 And it 18 hereby further ordered and decreed that, m default of payment as 
aforesaul, the defendant may apply to the Court for a final decree for the sale of the 
iiiortgaged property , and on such appbcation being made, the mortgaged property or a 
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App. D. incumbrances created by the defentlant or onj person claiming under him 

or anj person under whom he claims, and free from all liabibf} whatsoever 
arising from the mortgage or (his auit and shall, if so required, deliver up to 
the plaintiff quiet and petceable possession of the said property 
3 And it 13 hereby further ordered and decreed that, m default of payment as 
aforesiid, the defendant may sppl) to the Court for a final decree that the plaintiff 
shall thenceforth stand absDlutel 3 debarred and foreeloied of and from all right to 
redeem the mortgaged property desenbed in the Schedule annexed hereto and shall, 
if 80 required, delner up to the defendant quiet and peaceable possession of the said 
property and that the parties shall be at liberty to apply to the Court from time 
to time as they may have occasion, and on suchaxiplicntion or othcrnise the Court may 
gue such directions as it thinks fit 

SCKCDULE 

DesertpUon of Ike mortgaged property 
1 ORM No 7C 

PrehmxTtarg decree for redemption uhtre on default of payment by mortgagor a decree for 
«afe i« }>assed 

(Order W\IV, rule 7— Where the Court declares the amount due) 

(Title ) 

This suit coming on this day, etc , It is hereby declared that the amount due to 
the defendant on the mortgage mentioned in the plaint calculated up to this day of 
IS the sum of Rs for princqial, the sum of Es for interest on the said 
principal, the sum of Rs for costs, charges and cxpcns«s (other than the costs of the 
suit) propcrl} incurred by the defendant in respect of tiie mortgage security together 
with interest thereon, and the sum of Rs for the costs of this suit awarded to 

the defendant, making m all the sum of Rs 

2 And It 18 hcreba ordered and decreed as follows — 

(0 that the plaintiff do pay into Court on or before the day of 

or any later date up to which time the iia} ment may be extended by 

the Court th“ said sum of Its , 

(ii] that, on such payment and on payment thereafter before such date as the 
Court maj fix of such amount as the Court maj adjudge due in respect of such 
costs of the suit and such costs, charges and expenses as may be payable under 
rule 10 to^'etbcr'nithsuchsuhsequentintcrcstas may bo payable under rule 11, 
of Order \XXIV of the First Schedule to the Code of Ci>il Procedure, 
loo's, the defendant shall bring into Court all documents m his possession or 
power rcUting to the mortgaged property in the plaint mentioned, and all 
such documents shall be delivered over to the plaintiff, or such person, as 
he appoints and the defendant shall if so required, re convej or re trinafor 


to the plaintiff quiet and peaceable posocssion of the said propertj 
3 And it IS hereby further ordered and deerwJ that, in default of payment as 
aforeaaid, the defendant may apply to the Court for a final decree for the sale of the mort 
gaged propertv, and on such application being made, the mortgaged property or a 
sufficient Jiart thereof shall bo directed to be sold , and for t ho purposes of such sale the 
defenriant shall produce before the Onirt or such offieor as it appoints all documents m 
Ills i>osse«si in or power reLitmg to the mortgaged property 
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•I And it is hereby further onlercd »ncl dcrrrvd that the mone^ leftli'Oil b\ inch 
»«1c thall tie p&id into Court knd ■hnll be dalj Applied (ftfter deduction therefrom of the 
expenses of the ssle) in payment of the Amount pJi>AbIe to the defendant under tins 
decree and under nnv further onlers that ma> bo piuised in this suit and in pa%ment of 
anv amount srhieh the Court mar adjudge due to the defendant in respect of auch costs 
of the suit and such costa charges and expenaea as niaj be pajnble undcrrule 10 together 
srithsuch subsequent interest as ma^ be pajable under rule 11, of Order \\\I\ of tho 
First Schedule to the Code of Civil Procedure lOOS, and that the balance, if any, 
shall be paid to the plaintiff or other persons entitled to the same 

5 And It IS hereby further ordered and decreed tliat, if the mone^ realised bj such 
sale shall not be suflicient for the payment in full of the amount pa} able to the defendant 
as aforesaid the defendant shall be at libcrt} (where auch remed} is open to him under 
the terms of the mortgage and is not barred bv an} law for the time being in force) 
to apply for a personal decree against the plaintiff for the amount of the balance , and 
that the parties arc at liberty to applj to the Court from time to time as the} may haio 
occasion and on auch application or otherwise the Court mn} give such directions ns it 
thinks fit. 

ScnEPtLc 

DiiCriplion of Iht mortgnQul property 


Fobm No 7D 

Finul deerttfor /orutoiure i« a rt Umph^n svif on df/auU of papmtnl by morigagor 
(Order \\\I\ rule 8 ) 

(Pi/fe.) 

Uponreadtng the prehminArydecieein thesuiton the da} of 

snd further orders (if any) dated the day of ,and the application of the defendant 

dated the day of for a final decree and after hearing 

the parties and it appearing that the payment as direcled by the said decree and onlers 
has not been made by the plaintiS or any person on his behalf or an} other person entitled 
to redeem the mortgage 

It IS herebv ordered and decreed that the plaintiff and all persons claiming through 
or under him be and they are hereby abaolulely debarred and foreclosed of and from all 
right of redemption of and m the property m the aforesaid preliminary decree men 
tioned * [and (i/ the plaijUtJf be tn po»’e»ton <^lhe »atd mortgaged property) that the plain 
tifi shall deliver to the defendant quiet and peaceaUe possession of the said mortgaged 
property] 

2 Awirt w hereby furthec declared that the w-lwiVe wl theUaWAy of 

the plaintiff up to this day arising from the said mortgage mentioned in the plaint of 
from the suit is hereby discharged and extinguished 


Fokm No 7E 

Finol decree for sale in a redemption suit on default of payment by mortgagor 
(Order \\\1\ rule 8 > 

(Tiffe ) 

Upon reading the preliminary decree passed in this suit on the day of 

and further orders (if any) dated the day of , and the application 

of the defendant dated the day of for a final decree 


Wonl* not Teuulred to be UrV ted 
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\pp. D. incumbrances created by the defendint or any person claiming under him 

or ain person under «hoin he claims, and free from all liabilitj whatsoever 
arising from the mortgage or thu suit and shall, if so required, deliver up to 
the plaintifl quiet and peaceable possession of the said property 
3 And It 13 berebj further ordered and decreed that, m default of payment as 
aforesaid, the defendant may apply to the Court for a final decree that the plaintiff 
shall thenceforth stand absolutely debarred and foreclosed of and from all right to 
redeem the mortgaged property described in the Schedule annexed hereto and shall, 
if so required, deliver up to the defendant quiet and peaceable possession of the said 
property , and that the parties ahall be at liberty to apply to the Court from time 
to time as the} ma} haxe occasion, and on such application or otherwise the Court may 
give such directions as it thinks ht 

SCHEDITLE 

Detcription of Iht Morf/juged property 
1 OBVi No 7C 

Prehminnry decree for redemption nAere on d»JnvU of pai/mtnt by mortgagor a duree for 
talt IS passed 

(Order \X\l\’, rule 7 — Where the Court declares the amount due) 

(fit/e ) 

This suit coming on this day etc , It is hereby declared that the amount due to 
the defendant on the mortgage mentioned in the plaint calculated up to this day of 
IS the sum of Rs for priDcqval, the sum of Rs for interest on the said 
pnnoipal, the sum of Rs for costs, charges and expens'-s (other than the costs of the 
suit) properl} incurred by the defendant m respect of the mortgage security together 
with interest thereon, and the sum of Rs for the costs of this suit awarded to 

the defendant, inalung in ell tho sura of Rs 

2 An 1 it IS hereby ordered and decreed as follows — 

(i) that the plaintiff do pa} into Court on or before the day of 

or any later date up to which lime the i>a}inent ma} be extended by 

the Court the said sum of Rs , 

(ii) that, on such iMvroent and on pa}iTicnt thereafter before such date as the 
Court ma} fix of such amount as the Court may adjudge due m respect of such 
costs of the suit and euch co>ts, charges and expenses as may be payable under 
rule 10, together with such subsequent uiterestas may be pa} able under rule 11, 
of Order WXIV’ of tho First Schedule to the Code of Civil Procedure, 
1003, the defendant shall bring into Court alt documents in his po^’tession or 
power reCiting fo the morfgagcif projoett} in t'Ac plaint mentione(/, and aW 
such documents shall be delivered over to the plaintiff, or such person, as 
he appoints, anil the defendant shall it so required, re convey or re transfer 
the sai I property to tho plaintiff free from tho said mortgage and clear of and 
from all incumbrances created by the defendant or any person cliiramg under 
him or anv person under whom he claims and shall, if so required, deliver up 
to the plamtiff quiet and peaceable possession of the sai I proper!} 

3 And it IS hereby further ordered and decreed that, in default of payment as 
aforesaid, the defendant mayapply to tho Court fora final decree for the sale of the mort 
gaged property, and on such application bemg made, the mortgiged property or a 
sufficient part thereof shall be directed to bo sold , and for the puqioses of such sale tlie 
defendant shatl produce before the Court or each officer as it appoints all documents in 
Ills posHCHsion or power reUting to the mortgaged pnqicrty 
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4 Vn I It u cr’^TT>l *r«l <1 '<r'' < «l t'‘-it tti mill eJ bi suib 

«’e •'ull Ir pft. 1 i~tn Cf-ti-t a,~<i *ls.ill V JiIt •ppli'^ (»^ er d-*!! J'.tii ti t^e!vfc• ni i f tl><? 

cf t*"'" kill*) 13 r«rt2fc* of tb* a"iott3» |»r3bl«r to* tbe uuiit?r tb ^ 

*r i cn ir- anr r'r’’-T» lb*l k3t W m tbu smt and in painie^ut o! 

asT asior— * wticH tb** Oriirt Bxar adjo t > t’s# U-fondint IQ twfw to! suo h co sts 

of ihf »irt as J i3i h cf>»*a charwa andf mav Ur pavablt* unJt?r rwlo p* tis^tber 
»i*ii *3ch •ob«*r»jc«‘tt is‘«-at aa r*aT b** jwtabfc ttnd^r nil<f II. of Onlt-r \\\l\ if tb» 

Eint Fobedcif to tb* Cod^ cf Onl Pt»mlurr I'VK, *nd that tbo lnUuoe, if an> , 
ahall b<» pai 1 to th^ ptaistiS or oth^r rotitlrd to tbo santf 

&■ .\nd it u heT«bT farther crd^md and dfCTtvd that if the tuonov n*U>od 1% snch 
jale ihall not he laSoient for the jvirtcent in foil of the amount pat able to the iWondiat 
as aforesaid, the defendant shall he at liUrtv (ahetr suih remedi is oi*! ii to hmi under 
the tenas of the nortcace and is not harted hi ane lair for the time Winij m firoe) 
to apple for a personal decree acainst the plainliS for the amount i f the InUnce , and 
that the parti's are at libertr to applf to the Court from time to time as thei ns\ ha\e 
o«asioa. and on inch application or otlerwiae the Court max gixesuch ditecttoiis as it 
thmhs fit. 

Scneot Lc. 

IkftnpiiOft o/ lie mort^eJ pn>pfrly 


Fom Xo 7D 

Fiiwl dicrt</or/<yr«fh»vrt m a r<{fmp(toH »utl amif/tuU of p>iyi itnl fry w rtja^r 
(Onler \\\IV, mle '• ) 

(Tide.) 

Pponieadingthe prelimitiarvdeci^inihesmt on the d-xx of 

and farther orders (if any) dated the dax of .an<) the application of the defendant 

dated the daj of for a final decree and after heatini; 

the parties, and it appeanog that the parment as directed b\ the said dciiee and onlers 
has not been made by the plaintiff oranj person on Ins behalf oranx other persi n entitled 
to redeem the mortgage 

It 13 herebv ordered and decreed that the plaintiff and all persons ilaimmg thn ugh 
or under him be and they are hereby absolutely debamd and foreclosid i f an I from all 
right of redemption of and in the property in the aforesaid preliminxrx decree men 
tioned • [and (if ihe plainli^fcc in p(w<ewpoa</tA« simf nortj ijf /pro; rrfy) that the plain 
tiS shall deliTcr to the defendant quiet and peaceable possi sun of the said mortgaged 
property] 

2 And It is hereby further declareil that the whole of the lial iln> whatsoexer of 
the plaintiff up to this day arising from the eaid mortgage rnmti >neil in the plaint of 
from the suit is hereby discharged and cxtinguishcil 

Form Xo 7F 

Ftnaldtereeforsaletnnretl€mj(ioiituiltHdrfiti!tifi'>iymrnllyinortjfig r 

(Oolcr \\\1V, ruh K ) 

(7.*) 

Upon reading the preliminary deerxe pasHril in thU suit on the ,lay of 

andfurthcrnnlersfifanylilatrltli day < f • at«l tl e application 

of the defemtant ilatcd the day if fir a final decree 


r>ta I t rr luirri I U itvl Ir I 
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App. D, after hearing the parties and it appearing that the payment directed by the said 

decree and orders has not been made by the plaintiff or any person on his behalf or any 
other person entitled to redeem the moetgage; 

It IS herehj ordered and decreed that the mortgaged property in the aforesaid 
prelimmarj decree mentioned or a aafficient part thereof be sold and that for the purposes 
of sacfi sale the defendant shall prodneo before the Court, or such officer as it appoints, 
all documents m his possession or power relating to the mortgaged property. 

2 And it IS hereby further ordered and decreed that the money realised by such 
sale shall he paid into Court and sha]] be duly applied (after deduction therefrom 
of the expenses of the sale) in payment of the amount payable to the defendant under 
the aforesaid preliminary decree and under any further orders that may have been 
Xiassed in this suit and in payment of any amount st hich the Court may have adjudged 
due to the defendant for such costs of this suit including the costs of this application 
and such costs, charges and expenses as may be payable under rule 10, together with 
the subsequent interest as may bo payable under rule 11, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, lOOS, and that the balance, if any, shall 
be paid to the plaintiff or other persons entitled to receive the same 


Form No 7F 

Final decree in a suit for forteloture, tale or redemp/ion where the mortjajor pajfi 
the amount of the decree 
(Order XXXlV, roles 3, 6 and 8 ) 

{Title ) 

This suit coming on this day for further consideration and it appearing that 

on the day of the mortgagor or , the same being a person entitled to 

redeem, has paid into Court all amounts due to the mortgagee under the preliminary 
decree dated day of , It is hereby ordered and decreed that — 

(«} the mortgagee do execute a deed of re conveyance of the property in the afore- 
said preliminary decree mentioned in favour of the mortgagor* [or as the 
ca«e may be, who has redeemed the property] or en acknowledgment 

of the payment of the amount due in bis favour , 

(it) the mortgagee do bring into Court all documents in his possession and power 
relating to the mortgaged property in the suit 

And it is hereby further ordered and decreed that, upon the mortgagee executing 
the deed of re con>eyance or acknowledgment in tho manner aforesaid — 

(i) the said sum of Its be paid out of Court to the mortgagee , 

(if) the said deeds and documents brought into tho Court bo delivered out of Court 
to the mortgagor* [or the person making tho payment] and the mortgagee 
do, when so required, concur in registenng, at the cost of the mortgagor* [or 
other person making the payment], the said deed of reconveyance or the 
acknovi lodgment m the office of the Sub Registrar of , and 

(ni) “[if the mortgagee, plaintiff or defendant, as the case may be, is in possession 
of the mortgaged property] that the mortgagee do forthw ith deliver possession 
of the mortgaged property in the aforesaid preliminary decree mentioned 
to the mortgagor* [or such person as aforesaid who has made the payment] 

* VTordsnnt leqnlriil to Ik- d I ted 
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}oRU No 8 1 

Decrtt 0^1 iwf tnor1j<ijor prrionitUy for Mttnte «ptr Iht tah of ihe inorfjngrd proptrii/ 

(Orilfr X\XI\. nilM 0 *ml 8\ ) 

(El * ) 

Upon iracling the mpplicatinn of the mortfr*}^ (the plnintifl or clefenJAnt, a? the 
case may be) and reading the final decree pa««ed in the aint on the daj of 

and the Cburt beinR aati«fied tlial the net proceed* of the sale held under the afore 
said final decree amounted to Rs and hare been paid to the applicant out oftho 

Court on the day of *>nd that the balance note due to him under 

the aforesaid decree is Rs • 

And whereas it appears to the 0>url that the said »um is lepallj recorerable from 
the mortgagor (plaintiff or defendant, as the ca«e maj he) personally , 

It IS ordered hereby and decreed as follons — 

That the mortgagor (plaintiff or defendant, as the ca»e mas be) do pay to the mort 
gagee (defendant or plaintiff, as the cft«e mar be) the eaid aum of Rs w th further 

interest at the rate of air per cent per annum from the daj of (the date or 

payment out of Court referred to aboie) up to the date of realitation of the said aum 
and the costa of this application 


Form No 0 

Prefiminrtry dtfrte for fontloturt or ule 
(Pkmtifl lat Mortgagee 

Defendant No 1 Mortgagor 

Defendant No 2 Snd Mortgagee ] 

(Order \\\I\ rules 2 and 4 J 

(E.r/s ) 

The suit coming on this day etc It is hereby declared that the amount due to 
the plaintiff on the mortgage mentioned m the plaint calculated up to this day 

of IS the sum of Rs for principal the sum of Rs for 

interest on the said principal the sum of Rs for costs charges and expenses 

(other than the costs of the suit) incurred by the plaintifi in respect of the mortgage 

security with interest thereon and the sum of Rs for the costs of this suit awarded 

to the plaintiff making in all the sum of of Rs 

(Similar declarations to bt introduced ici'A reynrd to the amount due to defendant Ao 2 
f n respect of his mortgage \f the mortgage money due thereunder has become payable at the 
date of Ihe suit ) 

S It IS further declared that tlie plaintiff is entitled to payment of the amount 
due to him in priority to defendant No 2* (or (if there are several subsequent mortgagee? 
that the several parties hereto arc crifitled in the folloning order to the payment of the 
sums due to them re«‘pectivcly — ] 

3 And it is hereby ordered and decreed as follows 

(i) (a) that defendants or one of them do pay into Court on or before the 
day of orany laterdate 

up to which time for payment has been extended b\ the Court 
the said sum of R« due to the plaintiff and 


t This form Is proslil tl f r uv an 
rK'rsonal decree mas U pasted alihnusl it 
V Oopendra (l9JS)60lal 10 list I 6 i 
• WorJtnot reiulted to le dfHed 


I ptl a a' 
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App. D. and after hearing the parties and it appearing that the payment directed by the said 
decree and orders has not been made by the plaintiff or any person on his behalf or any 
other person entitled to redeem the mortgage. 

It IS hereby ordered and decreed that the mortgaged property in the aforesaid 

preliiBinary dccreementionedoraanfficientpart thereof be sold and that for the purposes 

of such sale the defendant shall produce before the Court, or such officer as it appoints, 
all documents in his poasesaion or power retating to the mortgaged properly 

2 And it IS hereby further ordered and decreed that the money reahaed by such 
sale shall he paid into Court and shall be duly applied (after deduction therefrom 
of the expenses of the sale) in payment of the amount payable to the defendant under 
the aforesaid preliminary decree and under any further orders that may hare been 
passed in this suit and in payment of any amount which the Court may have adjudged 
due to the defendant for such costs of this suit including the costs of this application 
and such costs, charges and expenses as may be payable under rule 10, together with 
the subsequent interest ns may bo payable under rule 11, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1908, and that the balance, if any, shall 
be paid to the plaintiff or other persons entitled to receive the game 


Fonit No 7F 

Final dttret tn a tuit for fore<io4ure, sole or redtmphon vhert ihi noriQagor pays 
the amount of the decree 
(Order XXXIV, rules 3, 5 and 8 ) 

(Telle ) 

This suit eomiag oa this day for further consideration and it appearing that 

on the day of the mortgagor or , the same being a person entitled to 

redeem, has paid into Court all amounts due to the mortgagee under the preliminary 
decree dated day of , It is hereby ordered and decreed that — 

(i) the mortgagee do execute a deed of re conveyance of the property in the afore 
said prehminary decree mentioned in favour of the mortgagor* [or as the 
case may be, who has redeemed the property] or an acknowledgment 

of the payment of the amount doe m his favour , 

(ii) the mortgagee do bring into Court ail documents in his possession and power 
relating to the mortgaged property in the euit 

Anil it IS hereby further ordered and decreed that, upon the mortgagee executing 
the deed of re conveyance or acknowledgment in the manner aforesaid — 

(t) the said sum of Rs be paid out of Court to the mortgagee , 

(ii) the said deeds and documents brought into the Court be delivered out of Court 
to the mortgagor* (or the person making the payment] and the mortgagee 
do, when so required, concur in registering, at the cost of the mortgagor* [or 
other person making the payment] the said deed of re conveyance or the 
acknou ledgmeiit in the office of the Sub Registrar of , and 

(m) ‘(it the mortgagee, plaintiff or defendant, as the case may be, is m posseasw" 
of the mortgaged property] that the mortgagee do forthwith deliver poascssion 
of the mortgaged property in the aforesaid preliminary decree mentioned 
to the mortgagor* (or such person as aforesaid who has made the payment] 


TVoidi not reqalrid to be drk tod 
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Formi of 

XoRM \o 8 f 

Dtcrte a^inft tnorfj^gor ptrtonnjlyfor Maitfetifitr the snie rf Ihe tnorij^yff pmpfrty 
{Orilfr X\\I\, nilfi 6 iinii 8\ ) 

{Title ) 

Upon rradmg the applicalmn of the mortpip^ (the plaintilT or drfen lanl. li)e 
case may be) and reading the finil lieeree pa*«pil m the amt on the ila\ of 

and the Court being aalt«fied tliat the net proceeds of the aale held iiniler the afore 
said final decree amounted to Its and hate been paid to the applicant out of the 

Court on the da^ of and that tlie balance nntr due to him under 

the aforesaid decree is Its , 

And whereas it appears to the Court tliat the Mid sum is legally recorerable from 
the mortgagor (plaintiff or defendant, as the ca<e ma^ be) personally , 

It IS ordered hereby and decreed as follows — 

That the mortgagor (plaintiff or defendant as the ease mas be) do pay tntlemort 
gagee (defendant or plaintiff, as the ea«e may be) the said sum of Its w ih further 

interest at the rate of six per cent per annum from the day of (the date or 

’payment, ovit of Oo\iet. refemd te> abo\«y t<i the. date of «a\aa\»i>n rf 
and the costa of this application 


Form Xo 0 

FrrfimiiKtry deertt for foreetoeure or iih 
[riaintilf Jsl Mortgagee 

Defendant No 1 tfortgngor 

Defendant No 2 2nd Mortgagee ] 

(Order \\\|\ rules 2 and 4 ] 

{T,lU ) 

The suit coming on this day etc It sheMt.* i^i . i i 
the plaintiff on the mortgage mentioned in the ' 

of IS the sum of Its ■' 

interest on the said principal the sum of Rs for costs ch ^ ^ 

(other than the costs of the suit) incurred by the plaintiff m rear* ripet*-, 

security with interest thereon and the sum of Rs for the cost ^ 
to the plaintiff making in all the sum of of Rs * a*wi*» 

(Similardec/ara/ions ro bt iitlrodueed with re^fardto the amount d 
in reaped of his viortgage if the morlyjyt money due thertund,, i ^ V/ • 

date of the anil ) ^ 


2 It IS further declared that the plaiotiff is entitled to 
due to him m priority to defendant No 2» [or (if there are sere tie an ar 

that the several parties hereto arc entitled in the folln<r.^~ . , *’*®*^?*=J ov'gV 


^ entitled ,n the following 




that the several parties hereto 
sums duo to them respectively — ] 

3 And it is hereby ordered and decreed as follosra 
(1) (a) that defendants or one of them do 
d.jol 

«p to ,h,oh I, mo (or 
the said sum of Ps 



1212 


THE mtST SCHEDULE. 


Forms of Decrees. 

App.D. (M 

<1- srv 1*^^T <3fci^ tp !•> 
•■ii i t —• f ^ paT7M‘'-t >v« >T iV C<->srt iV sfc.’ 

«r2-^*'Ev ^oM> Xx S, asi 

(lO jam*-'! f»*lV»nr^^«3*'i*dtn iJuft •) tWpV-t.'®* Vyd^'roia-t* 

o* tVr ri* tv's la tW |rt«<'KVd in claw<* (O (Sl aai on yaT^st 

j>>— ra'rr- >wfT^«nplidaTo*«iVCi-»tTl rjar £i of faoi aa-'nrt Ooirt 

n»r aajnse* <?ao in Tr*pi*rt ei faclj <•■«« f f tb- fs l and <»‘i cbarc^ 
aad rTj«^n«o*a.«w>*v>io|*»T»*^Vtiai3(>TrtiV 30, tnertbo-ar-Ji jaif-i acbso-yo^l 
I’-irr-.i a«Ti*r W yarabloir^orr*:)^ 11. of iVdf-XXVlx oftb^IV^ 'vbo* 
<* 2 > tft i\r C.xlo of tiril TVx^c^, l'‘'>sT})^ p’i_at'5 sHall tr-nr ixlo G'lCrt a!3 
d vnrn^t* in pissw'^sjAa or P'«tt Tolatirc lo iW nifetcar**d p^pr^r la 
y’jfc.-t Tn*^ti vn-ii, arid all mi~\ dx-rmoat.* sljan K» drlrp*^ ott* to lb? 
df-ff-ndart No. (abi lia<> rjadr tbr panarntV. or to irnoh po^%a a? be 

a”<n.>.*tX an i tb* p'a,*li5 abaJl. j* x-» *y>^iE?t*A. re-oreref fir ro4rar^'“ tbe 
jt\-'pe-tT *-e<e lr-.tB the «said mortfve and oloar of aad froja all lacnrr 
hranro* c~»*od Ir tV plaiali* or a*T pp-<«.->a clajTcne tajd** Em o' asT 
po'x-o tmd—xh-«a beelajmvand aJx-ifiw frnrnalllia'ul tT'fbatavtrar an«- 
ir.e *rrt7B the m-etraw or tin «c)t and «ball, i' a.-» tT«;wmi debrrrcp tolbe 
defendari No. {’rb’i ba« »• de ibe yi»TTBe£t I ^taet asd peareable 

of the aajd y»*ope r lt~ 

o*M In f* tt/eodvroi, \f ^ a 1 J>'rv» tie ci’V’V%t Jfm*4 

d«l**e/? In hf iur In S Vadaa/ A a. 2 v*rl mri rente eii-* e* »ney hr aeveearv rrff'^i 

Jnihf ni/i.ii‘t r* }•• TB'rtjptje) 

4 \j»a at u be'e'r fcnb*T oMe*nJ and d*f-eeij that, la d“fatt''t «* pameci 
a« a*re*ajd f* the areoert dnetothe jJa^n^lhepUmiSahalt he at lihmy M appN- 
to the Cosm 'o* a tnal do < ’' i '« ' 

(I I * iM lie rni f' It vtirl^or f/* r<ynd.t>/)T>Q3 aoJf or oa annmnlmf fiurlffapt irle-r 
tJif fiTi’i rrmrf’ii j*ron<f«f /or «« tie ro/e^p^ee-deed wJfrreifiRtrT e*d J«o3e] 
tl ai the de*ei> iart jotatlr and ee-emk^’e ahall thra«£ mb ftaod ab«i.-i}iite''r 
d'ha~-ed and fonvlieed of and from aH nc'-t to rrdmn the inanraenJ 
yroyieTty d*«{nhrd m the N.NrdnJe anrr**ed h »*-e*o and ehall. if ao TNjtcmi 
d"’ive'*Totb* plamu^ ^luet and peaceaW* p>«)e!»>na of the taud propTny. 

<’0 *i«* ’’'*** *‘J f*io*ttf«^^lbattVTftomira«>d propertrora re'Sar't 

par tbe-vd shall he aolJ andthaiftrthe pir-posos of so ipale the plarmaf 
sbaT p-ndam he*ore the Conn <*” see h offeer as it appo ct-s aH ^ orcm'^’** 
in bx.* jvtsse'^inn re poam* rdatrnc to the tao-tcared p*%peTtT , and 
(ml tie eaee tel/-e a tuHt m o-dmrf mtUrr riaa.«r 4 (n") abmv] that the moner 
real wed hr mi b sale sban he pajdirtoCocn and he dnlr app'ied (aftr* de~ 
da~jw the-r»-oTn of the eipoiwes of the sale) in parme-t of the amocrt 
paralle f> the |4atn ff Ttndrt- tl « derree and under anr fan her o-demthat 
mav have hem parsed rath is suit and in pavmeia of the arnonm wbieb the 
Conn toavad/tidre due to the plairiiS in rerjyvnefstieh ext* of ihisvoit atid 
m-h ext*.eha-ce«andetL 7 wmre« a* mar le pavahle under role 1ft tncnhe- 
XTtb mrb snh-o^uert irtrmn a* rnav be pavahle under role 11. ed 0-d"t 

NN\T\ <'ther>-«t ''.hedtdetotheC.o.leo'Griirrofedcrt, f ''"Nandthat 

tliehalaree, i*arT shall hr apyCied in pavment o* the amocrt doe to 
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Forms of 

rfcfomJjint Xo S, «n<l th*t If *n«’ MUnwJ l« left, it shit/l fw pnW to <fie 
(IrfcnilAnt No 1 or other prrsont entitled to rccci>c the snino , and 
'«e) that, if the money realixeil l>j aucliaaleahall not lesulhcicnt for payment in 
full of the amounts due to the plaintill and defendant Ko 2, the plaintilT or 
defendant No 2or Itothnfthcm.aa theea<emay shall heat l•U■rlv(^'hen 

such reme<ly I* open under the terms of their trspectlve mortgaf^esandis not 
liarred hyan^ law for the time heinffin force) to applj for a personal decreo 
against defemUnt No I fortheamountaremammgdue to them respect iicl} 

5 And It Is hereby further ordered and decreed—* 

('j) that (f (Jefemlint Ao 2 pat a into Court to thocredit of this suit the amount 
adjudgeil due to the ptsintiff, hut defendant No 1 makes default in the paj 
ment of the said amount, defendant No 2 ahall be at liberty to appl^ to tbe 
Court to keep the plamtifi s mortgage ahre for his benefit and toapplj fora 
final decree (in (AesomenKinneras tnigMXare done under cfniMe 4 

abort ] — 

•(i) [that defendant No I shall thenceforth stand absolutely debarred and fore- 
closed of and from all right to redeem the mortgaged property described m 
the Schedule annexed hereto and shall, if so required deliver up to defendant 
No 2 quiet and peaceable possession of the said property ,] or 
*(ii) [that the mortgaged property or a suflieient part thereof be sold and that 
for the purposes of such sste defendant No 2 shall produce before the Cniitt 
or such officer as it appoints, all documents m his possession or poutr relat 
ing to the mortgaged property and (6) (if on the application of defendant 


discharged and extinguished 

C And It IS hereby further ordered and decreed •[•a the tate ichere a aah ta onltrt I 
vitJer eJtttte 3 aben'e}— 



(lO that,if themonej naiiseu u> sutusaie snail not be Bufficent for 

full of the amount due in respect of the plaintiS a morttraw. 'n 

^o 28 mortgage defendant No 2 shall le at liberty 
open to him under the terms of Iiu mortgage and is not farlj " *^^1 H 
for the time being m force) to apply for a personal deer *'^*avltn 

No I for the amount of the balance 


I not fKi bed to be drlr(«) ’ 
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Forms o! Decrees. 

App. D. 7 And It IS hereby further ordered and decreed that the partiea are at liberty to 

apply to the Court from time to limeaa they may have occasion, and on such application 
or othennee the Court may give auch directions ns U thinks fit 
Schedule 

Dfjtenplton of the morli^ajed property 
Form 10 

Preliminary decree /or r^empttm of prior morlgn^e ond /orecloeure or sale on subae^uen 
morfyoyc 

[Plaintiff 2nd Mortgagee 

Defendant ><o I Mortgagor, 

Defendant 1^0 2 Ist Mortgagee ] 

(Order \\\I\, rules 2 4 and 7 ) 

{Title ) 

Tiio suit coming on this day etc It is hereby declared that the 

amount due to defendant Lo 2 on the mortgage mentioned in the plaint calculated up 
to this day of is the sum of Rs for 

principal the sum of Rs for interest on the said principal the sum of 

Rs for costs charges and expenses (other than the costs of the suit) 

properlj incurred by defendant No 2 in respect of the mortgage security with interest 
thereon and the sum of Rs forth© costs of the suit awarded to defendant 

No 2 making in all the sum of Ks 

(Similar declofutiotvs to be introdnccd xsxth regard to Ibe amount due from itfendant 
Ao 1 <0 lAe plaintiff in respect of he mortage %f the mortgage money due thereunder hat 
become payable at the date of the euit ) 

2 It IS further declared that defendant No 2 is entitled to paj'ment of the amount 
due to him m priority to the plaintiff* [or if (there are several subsequent mortgagees) 
that tile several parties hereto are eiititiwl in the following order to the payment of the 
sums due to them respectively —] 

3 And It is hereby ordered anil decreed as follows ■ — 

(») (a) that the plaintiff or defendant No I or one of them do pay into Court on 
or before the day of 

or any later date up to which time for payment has been extended by the 
Court the said sura of Rs due to defendant No 2 and 

(b) that defendant No 1 do pay into Court on or before the 

lUy of or any later date up to which time for pay 

ment has been extendcil by the Court the said sum of Rs 
due to the plaintiff and 

(ii) that on paiment of thesom declared due to defendant No 2 by the plaintiff 
and clefendant No 1 or either of them in the manner prcacribod in clause (i) 
(n) and on payment thereafter before such date as the Court may fix of such 
amount as the Court may adjodge due m respect of such costs of the suit and 
such costs charges and expenses as may be payable under rule 10 together 
with such subwqvKRt iniemt as may be payable under rule 11 of Order 
\\\I\ of tl e First Schedule to the Code of Civil Procedure UK'S de fendant 
• Words not required to be del ted 
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N'o 2 sliflil bnni; {ntoOwt *11 «Ioc««mcnlii Jn lu< pns'Cs»ion or power relating 
to the mortRuqrd property In the phtnt mentionetl, anti all aiich tlocumenla 
ahall bo delii'ered o^er to the plaintiff or defcndint Xo 1 (nhoocr lias nintlo 
the payment), or to awch peraon be *pp<iinla, and tlcfondnnt No 2 shall, 
if so required, re con>e^ or re transfer the said property free from tho said 
mortpage and clear of and from all incumbrances created bj defendant Xo 2 
or anv person claiming under him or ant person under avhom he claims, and 
also free from all liabilitj whatsoeacr arising from the mortgage or this suit and 
shall, if so requiretl, tleliter up to the plaintiff or defendant Xo 1 (whoever 
has made the pajment) qniet and peaceable possession of the said 
property 

(Smifor dtelnralion* to It tnlreofaccrf, •/ dfffulinl Ao 1 payt Ih' amount foun f or 
dttJartd due to the plaintiff irAirA tveh ntnahoni a* may be rieee*sary having regard to the 
nature of An mortgage ) 

4 And u la hcrebj further orderctl and decreed that, in default of pajment as 
aforesaid, of the amount duo to defendant Xo 2, defendant Xo 2 shall be at lilerij to 
apply to the Gouct, tliat the auit. be tltamused. or for a final decree — 

(i) ’[in (A« rate o/ a mortgage by ronditional tale or an anomalout mortgage ithere 
the only rfmedy prmided fur in the mortgage deed is forteloeure and not tale] 
that tho plaintid and defendant Xo I jointly and seacrally shall thenceforth 
stand nbsolutciv debarred and forecloseil of and from all right to redeem tlio 
mortgaged property descril>ed in the Scheiluio annexed hereto and shall if 
00 required deliver to the defendant No 2 quiet and peaceable possession 
of tho said property . or 

(ti) *[ in the cate tf any other mortgage] that the mortgaged property ora sufRcient 
part thereof shall be sold, and that for the purposes of such sale definilnnt 
No 2 shall produce before the Court or siieh officer as it appoints, all docu 
ments in his possession or power relating to the mortgaged property , and 
(ill) *[in /Ae ease tcAerc a rule IS ordrrrtf wafrr rfouss 4 (m) nftoie] that tho money 
realised by such sale shall be paid intoCourt and be dulj applied (after deduc 
tion therefrom of the expenses of thesale) in payment of the amount pajaLlo 
to defendant Xo 2 under the decree and any further orders that inaj be passed 
m this suit and in payment of tho amount which the Court may adjudge duo 
to defendant Xo 2 in respect of such costs of the suit and such losta, charges 
and expenses as may be payable to the plaintiff under rule 10, together witit 
such subsequent interest as may bo payable under rule II, of Order XWIV 
of the First Schedule to the Coilo of Civil Procedure, 1008 , and tnat tho 
balance, if any, shall be ap[die<l in payanent of the amount duo to the plaintiff 
and that, if any balance be left, it shall be paid to defendant Xo 1 or other 
persons entitled to leceive the same , and 

(ir) that, if the money realised by such sale shall not be sufficient for payment in 
full of the amounts duo to defendant Xo 2 and the plaintiff, defendant Xo 2 
or the plaintiff or both of them, as the ease may be, shall be at liberty (w lion 
such remedy is open under the tenns of their respective mortgages and is not 
barred by any law for the time being in force) to apply for a personal 
decree against defendant Xo 1 for tlus amounts remaining due to them 
nspectiicly 

• WorJi Dot rrqnlied to U Oektnl 
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Forms of Decrees 

App D. ® -Vncl u Js hewbv further €mlered*n<! decreed, — 

(i) that if the plaintiff pavaintoConrttothccredjt of thusnittheamoontadjadg 
ed due to defendant No 2 bat defendant No 1 makes default in the psc 
ment of the «aid amount the plaintiff shall he at libertr to apple to the Court 
to keep defendant No 2 a mortgage alicc for his benefit and to applp for a 
final decree (iR Mme mat aer os tAc (f<’/rfld'tRf Mre done vnder 

chu^t 4 otore)— 

•[l») that defendant No 1 shall thenceforth stand ab«olutelv debarred and 
foreelO'ed of andfrom all right to redeem the inortcaged property described in 
the Schedule annexed hereto and shall if so required, deliver up to the plaintiff 
quiet and peaceable posset ion of the ■and properti ] or 
•[tu) that the mortgaged property or a sufficient part theteof be sold and that 
for the purposes of such sale the plaintiff shall produce before the Court or 
such officer as it appoints all documents m his possession or power relating to 
the mortgaged propertc J 

and (6) (if on the application of def ndant No 2 «uch a final decree for foreclosure is 
passed) that the whole of the iiabiLitv of defendant No 1 arising from the 
plaintiff a mortgage or from the mortgace of defendant No 2 or from this 
suit shall be deemed to hare been discharged and extinguished. 

C And It 13 heiebc farther ordered and decreed (>a lAe rose vhert a foU is ordered 
«a ler thuse ff oboce)— 

(0 that the nioner teali'ed by such sale shall he paid into Court and be dulr 
applied (after deduction therefrom of the expenses of the sale) first in parment 
of the amount paid br tbe plaintiff in respect of defendant No 2 # mortgage 
and the costs of the cut in coimeetion therewith and m payment of the amount 
which the Court mar adjudge due m respect of sub eqnent interest on the 
sa d amount and that the taleuce if anr shall then lo applied m payment 
of the amount adjudged do- to the plaintiff m respect of his own mortgage 
under this decree and anr further orders that mas be passed and in parment 
of the amount which the Court may adjudge due in respect of such Co ts of 
the suit and such costs, charges and expenses as mar be parable to the plaintiff 
under rule 10 together with such subsequent interest as mar parable 
under rule ll of Order \AAI\ of the First 'Schedule to the Code of Civil 
rroecdure 190h and that the balance if any shall be paid to defendant No. 1 
or other perona entitled to reenre the same and 
(I ) that if the money realised by sneh sale shall not be sufficient for parment 
in full of the amount doe in respect of defendant No 2 s mortgace or the 
plaintiff a mortgage defendant "No 2 shall be at libertr (wl ere such remedy 
IS open to him under the terms of his mortgage and is not barred by anr lawf r 
the time being in force) to apply for a personal decree again»t defend.int No. 1 
for the amount of the kilance 

7 And It u herehr further ordered and decreed tl at the parties air at libertr to 
appir to the Court from time to time as thej may hare occasion and on such applies 
tion or otherwise the Court mar give such directions as it thinks fit 
‘ScBEonj. 

i>rsrr>pfioii </ lAe rmirlyaynl properly 
■ tr<HiS* not ITijalns] V) be delrlM 
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Foru No 11. 

PTthntnary dtcrte for anU, 
[Plaintifl— Subor«lcn%»tire mortgagee] 


Forms of D 


Defendant No 1 — ^Mortgagor, 

[Dcdendsnt No 2 — Ongina! mortgagee ] 

(Order XXXIV. mlo 4 ) 

(T.«e) 

This 6uit coming on this etc It is hereby declared that the amonnt 

dac to defendant No 2 on his mortgage calculated up to this day of 

is^the sum of Its for principal, the sum of Rs for interest 

on the said principal, the sum of Rs for costs, charges and expenses 

(other than the costa of the suit) in respect of the mortgage security together with interest 
thereon and the sum of Ra for the costs of the suit awarded to defendant 

No 2, making m all the sum of Rs 

(•Similar declarations to bantroductAmthttgardtothe amounl dutfrom defendant 
A'o 2 to tAe jdanUfJ tn rupeel of Ats mortage ) 

2 And it IS hereby ordered and decreed as follows — 

(•) that defendant No 1 do pay into Court on or before the said 

day of or any later date up to which time for payment may be 

extended by the Court the said sum of lU due to defendant No 2, 

(Similar declarations to be introduced toi/A regard to tie amoun/ due to the plaxnitff 
defendant Ao 2 ietn^ at liberty to pay tueh amount ) 

(it) that, on payment of the sum declared due to defendant Ac 2 by defend 
ant No 1 in the manner prescribed in clause 2 (i) and on payment there 
after before such date as the Court may fix of euch amount as the 
Court may adjudge due in respect of such costs of the suit and such costs 
charges and expenses as may be payable under rule 10. together with euch 
subsequent interest as may be payable under rule 11, of Order XXXIV of the 
First Schedule to theCodeof Cinl Procedure, 1008, the plaintiff and defendant 
No 2 shall bring into Court all documents in their possession or power relatmg 
to the mortgaged property in the pUmt mentioned, and all such documents 
(except such as relate only to the sub mortgage) shall be delivered over to 
defendant Ao 1 or to such persons as be appoints and defendant No 2 shall 
if BO required, rC'ConTey or re transfer the property to defendant No 1 free 
from the said mortgage clear of and from all incumbrances created by defen 
dant No 2 or any person clauDiog under him or any person under whom he 
claims and free from all liability arising from the mortgage or this suit and 
to eeriviired, dftlwt wp Iq dieUvidlwt. No \ qwrtt. awl peaeeaWo 
possession of the said property , and 

(ill) that, upon payment into the Court by defendant No 1 of the amount due to 
defendant No 2, the plamtiff shall bo at liberty to apply for payment to him 
of the sum declared due to him together with any subsequent costs of the suit 
andother costs, chargesand expenses, aamay be payable under rule 10 together 
with such subsequent interest as may be payable under rule 11, of Order 
XXXIV of the lirst Schedule to the Code of Civil l*rocednre, 1908 , and that the 
baIance,ifany,ehaIlthenbepatdtodefeadantNo 2 andthatif tbeamou tpaid 
into the Court be not sufficient to pay in full the sum due to the plamtifi, the 
plaintiS shall be at liberty (if such remedy is open to him by the terms of the 
mortgage and is not barred by any law for the time being m force) to apply 
for a personal decree against defendant No 2 for the amount of the balance 


39 
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App. D. 3 And it IS further ordered and decreed that if defendant Xo £ paj's into Court, 

to the credit of this suit the amount adjudged due to the plaintiff, the plaintiS shail 
bring into the Court all documents, etc fas in sub clauses (ii) of clau=e 2j 

4 And it IS hereby further ordcrwl and decreed that, in default of pajinent by 
defcndantsXos 1 and 2 as aforesaid, the plaintiff may appl^ to the Court for a final 
decree for safe, and on such application being made the mortgaged property or a 
sufTicient part thereof shall be directed to be sold , and that for the purposes of such sale 
the plaintiff and defendant No 2 shall produce before the Court or such officer as it 
appoints, all documents in their possession or power relating to the mortgaged property 

5 And it 13 hereby further ordered and decreed that the mones realiied bj such 
sale shall be paid into Court and bedul> applied (after deduction therefrom of the expenses 
of the «ale} first in payment of the amount due to the plaintiff as specified in clause 1 
abose uith such costs of the suit and other costs, charges and expenses as ma} be payabla 
under rule 10, together with such subse<juent interest as may be payable under rule H, 
of Order XXXIV of the First Schedule to the Code of Cinl Procedure, lOOS, and that the 
balance, if any, shall be applied m payment of the amount due to defendant Xo 2 , 
and that, if any balance be left it shall be paid to defendant Xo 1 or other persons 
entitled to receive the same 

C And It IS hereby further ordcretf and decreed that, if the monej reali«ed bj such 
sale shall not be sufficient for payment in full of the amounts payable to the plaintiff 
and defendant Xo 2, the plaintiff or defendant No 2 or both of them, a$ the case may 
he, shall be at liberty (if such remedy is open under their respective mortgages and u 
not barred by any law for the time being in force) to apply for a personal decree against 
defendant Xo 2 or defendant Xo 1 (as the ease may be) for the amount of the balance 

7 And it IS hereby farther ordered and decreed that, if defendant No 2 pays into 
Court to the credit of this suit the amount adjudged due to the plaintiff, but defendant 
Xo 1 makes default m payment of tlieamountduetodefendant Xo 2, defendant X'o 2 
shall be at liberty to apply to the Court for a final decree for foreclosure or sale (as the 
case maj bo) — drcfaroliona i« Me ordinary form fo It mtroduetd oecordmy to Me natvrt 
of dtfendani A'o 2 a morlQarja and th« remedua open to him Mereiinder) 

8 And it IS herebr further ordered and decreed that the parties are at liberty to 
applj to the Court as they may have occasion, end on such application or otherwise the 
Court inaj give such directions as it thinks fit 

bCIIEOULE 

J)eaertplion of the mortgaged property 
No 12 

Decree for IlrcxiricvTtov or Ivstrumevt 
{Title ) 

It IS hcrebj declared that tlie , dated the day of 

19 , docs not truly express the intention of the parties 

to such 

And it IS decreed that the and be rectified by 

No 13 

Decree to set aside a TBAasrER ix Fraud or Creditors 
{Title) 

It IS hereby declared that the , dated the day of 

19 , and made between and 

IS void as against the plaintiff and all other the creditors, if ^^y. 


of the defendant 
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No 14. 

I^JC^OTIOV AaAI>ST PRIVATE NDISA^C^ 

{Tilh ) 


Forms of 


Let the dcfcmlant t !>«* ogent*, servants and workmen, be per* 

petuallj restrained from burning, or causing to bo burnt, any bricks on the defendant’s 
p'ot of land marked B m the annexed plan, so as to occasion a nuisance to the plaintiff 
as the owner or occupier of the dwelling house and garden mentioned m the plaint 
as belonging to and being occupied by the plaintiff. 


No 15 

ISJCMrrrOV AQAINST BC^LPI^O IltOnER thav old level 
{Title ) 

Let the defendant , his contractors, agents and workmen 

be perpetually restrained from continuing to erect upon his premises m 
any house or building of a greater height than the buildings which formerly stood 
upon his said premisca and which ha\e been recently pulled down, so or in such manner 
as to darken, injure of obstruct such of the plaintiff’s windows in hvs said premises 
as are ancient lights 


No 16 

IvjtTVCTIOIf RESTRAIVIVO USB OF PRIVATE IlOAD 

(Title ) 

Let the defendant . his agents, servants, and workmen bo 

perpetually restrained from using or permitting to be used any part of the lane at 
the soil of which belongs to the plaintiff, as a carriage way for the passage of carts, earn 
ages or other vehicles, either going to or from the land marked B in the annexed plan 
or for any purpose whatsoeicr 

No 17 

PbEUWIVARY decree I"* AN Adsiinistkation suit 
(Title ) 

It IS ordered that the following accounts and in>]uirie9 be taken and made, that 
IS to say — 

In creditor s suit — 

] That an account be taken of what is due to the plaintiff and all other the 
creditors of the deceased 

In suits fey leyitees — 

2 That an account be taken of the legacies giien by the testator s will 

In suits fey nexl-cf Itn — 

3 That an inquiry be made ami account taken of what, or of what share if an} , 
the plaintiff is entitled to as next-of kin (or one of the next-of kin) of the inte'tate 

[After the first paragraph the decree will where necessary, order in a creditors 
suit, inquirj and accounts for legatees, heirs at law and next-of km In suits by claimants 
ofber than creditors, after the fir«t paragraph, in all cases, an order to inquire and take 
an account of creditors wilt follow the first paragraph and such of the others as may be 
necessarj will follow omitting the fiiwt format words The form is continued as in a 
creditor’s suit ] 
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Forms of Decrees. 

App. D. 3 And it IS further orOcred and decreed that if defendant No 2 pajs into Court, 

to the credit of this suit the amount adjudged due to the plaintiff, the plaintiff shall 
bring into the Court all documents, etc [as in sub clauses (ii) of clause 2] 

4 And it is hereby further ordered and decreed that, in default of pajment by 
defendants Nos 1 and 2 as aforesaid, the plaintiff may apply to the Court for a final 
decree for sale, and on such application being made the mortgaged property or a 
sufficient part thereof shall be directed to be sold , and that for the purposes of such sale 
the plaintiff and defendant No 2 shall produce before the Court or such officer as it 
appoints, all documents in their possession or power relating to the mortgaged property 

5 And it is hereby further ordered and decreed that the money realised by such 
sale shall be paid into Court and be duly applied (after deduction therefrom of the expenses 
of the sale) first in payment of the amount due to the plaintiff as specified in clause I 
above iiith such costs of tbe suit and other costs, charges and expenses as may be payable 
under rule 10, together with snch subsequent interest as may be payable under rule II, 
of Order X\XI\ of the First Schedule to the Cbde of Civil Procedure, 1008, and that the 
balance, if any, shall he applied in payment of the amount due to defendant No 2 , 
and that if any balance be left it shall be paid to defendant Xo 1 or other persons 
entitled to receive the same 

0 And it IS hereby fort her ordered and decreed that if the money renliBcd by such 
sale shall not be sufficient for payment in full of the amounts payable to the plaintiff 
and defendant Xo 2, the plaiutiff or defendant No 2 or both of them as the case may 
be, shall be at liberty (if such remedy is open under their respective mortgages and is 
not barred by any law for tbe time being m force) to apply for a personal decree against 
defendant No 2 or defendant No 1 (as the case may be) for the amount of the balance 

7 And it IS hereby further ordered and decreed that, if defendant No 2 pays into 
Court to the credit of this suit the amount adjudged due to the plaintiff, but defendant 
No 1 makes default in payment of tbe amount due to defendant No 2, defendant No 2 
shall be at liberty to apply to the Court fora final decree for foreclosure or sale (as the 
case may be)—^eelaralion3 •« the ordinary form to be introduced according to the nature 
of defendant Ao 2 « morlgaye and the remedtee open to him thereunder) 

8 And it 11 herebs further ordered and decreed that the i>arties are at liberty to 
apply to the Court as they may have occasion, and on such application or otherwise the 
Court may give such directions as it thinks fit 

Schedule 

Desertpiton of the mortgaged properly 
No 12 

Decree tor RECTfEicaTio*< or Isstrumevt 

(Title ) 

It IS hereby declared that tbe , dated the day of 

19 , docs not truly express the intention of the parties 

to such 

And It IS decreed that the said bo rectified by 

No 13 

Decree to set aside a transfer in Fraud of Crfditori 

(Tide ) 

It IS hereby declared that tbe , dated the 

10 , and made between and 

IS void as against the plaintiff and all other the creditors 


if any, 


of the defendant 
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14 

I^JC^CTlov iOAr^ST Private Kcisancf 
{T,lU) 


Forms of 


Let the defendant • hw Rftent^, servants and workmen, be per* 

pctuallj restrained from burning, or causing to be burnt, any bricks on the defendant's 
plot of land marked B in lheaivncxedpUn,foa4 to occosiona nui«anco to the plaintiff 
as the owner or occupier of the dwelling bouse and garden mentioned in the plaint 
as belonging to and being occupied by tbo plaintiff. 


No 15 

IvjirsCTlO’V AGAINST BCIlPINQ IttGRER TRAN OLD LEVEL 

(T,IU ) 

Let the defendant > b’s contractors, agents and workmen 

be perpetually restrained from continuing to erect upon his premises in 
any house or building of a greater height than the buildings which formerly stood 
upon bis said premises snd which haio been recently pulled down, so or in such manner 
as to darken, injure or obstruct such of the plaintiff's windows in bis said premises 
as are ancient lights 


No 1C 

IvjCNCnOV BESTRAIM'^O CSE OF PfIVAIE ROAD 

(T,tU ) 

Let the defendant > his agents, servants, and workmen be 

perpetually restrained from using or permitting to be used any part of the lane at 
the soil of which belongs to the plaintiff, as a carriage way for the passage of carta, earn 
ages or other vehicles, either going to or from the land marked B in the annexed plan 
or for any purpose whatsoever 

No 17 

PBEUltlVAKY DECREE I"* AN ADMINISTRATION SUIT 

{Title ) 

It IS ordered that the following accounts and inquiries be taken and made, that 

In eredtlor s suit— 

1 That an account be taken of what is due to the plaintiff and all other the 
creditors of the deceased 

In suits by leyitees— 

2 That an account be taken of the legacies given by the testator s wi]] 

In suits by next of lis — 

3 That an mqtiirj be made and account taken of what, or of whatshare, if anj, 
the plaintiff is entitled to as next>of Lin (or one of the next-of kin) of the intestate 

[After the first jiaragraph the decree will, where necessary, order in a creditor’s 
suit, inquiry and accounts for legatees, heirs at law and next-of km In suits by claimants 
other than creditors, after the first paragraph, in all cases, an order to inquire and take 
an account of creditors will follow tbe first paragraph and such of the others as may be 
necessarj will follow omitting the first formal words The form is continued as in a 
creditor's suit 1 
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Forms of Decrees. 

App. D. ^ account of the funeral and testamentary expenses 

6 An account of the moTahle property of the deceased come to the hands of the 
defendant, or to the hands of anv other person by his order or for his use 

B An inquiry what part (it any) of the movable property of the deceased is out- 
standing and undisposed of 

7 And it 13 further ordered that the defendant do, on or before the 

day of next, pay into Court, all sums of money 

which ihall he found to have come to hia hands, or to the hands of any person hy his 
order or for his use 

8 And that if the • shall find it necessary for carrying out the objects 

of the suit to sell any part of the movable property of the deceased, that the same be 
sold accordingly, and the jnocecds paid into Court 

0 And that Mr ^ A* be receiver in the suit [or proceeding] and receive and get 
in all outstanding debts and outstanding movable property of the deceased, and pay 
the same into the hand of the * (and shall give security by bond 

for the due performance of his duties to the amount of rupees) 

10 And it 18 further ordered that if the movable property of the deceased be found 
insufficient for carrying out the objects of the suit, then the following further laqumea 
be made, and accounts taken, that is to say— 

(а) an inquiry what immovable property the deceased was seired of or entitled 
to at the time of his death , 

(б) an inquiry what are the incumbrances (if any) aSectisg the immovable pro 
perty of the deceased or any part thereof 

(c) an account, so far aa possible of what is due to the several incumbranceis 
and to include a statement of the priorities of such of the incumbrancers as 
shall consent to the sale hereinafter directed 

11 And that the immovable property of the deceased, or so much thereof as shall 
be necessary to make up the fund in Court sufficient to carrv out tbe object of the suit 
be sold with the approbation of the Judge, free from mcumbrances (if any) of such 
incumbrancers as shall <.onsent to the sale and subject to the incambrancea of such of 
them as shall not con<<ent 

12 And it 13 ordered that O II shall have the conduct of the sale of the immovable 

property, and shall prepare the conditions and contracts of sale subject to the approval 
of the • and that in case any doubt or difficulty shall ariae the papers 

shall be submitted to the Judge to settle 

iS And ifi 18 further ortfered that, for the purpose of the inquiries hereunhfhw 
directed the * shall advertise in the newspapers according to the practice 

of the Court, or shall make such inquiries in any other way which shall appear to the 
• to give tbe most useful publicity to such enquiries 

14 And it 18 ordered that the above inquiries and accounts be made and taken 
and that allother acts ordered to be done he completed, before the day of 

and that the • do certify the result of the inquiries, and the accounts and 

that all other acts ordered are completed, and have his certificate in that behalf ready 
for the inspection of the x’>'wtics on the day of 

1C And, lastly, it is ordered that this suit [or proceeding] stand adjourned for 
[mal-tny final decree to the day of 

Such part onij of this decree is to be nsed as is applicable to the particular case] 

* ITete Insert nams of proper oSlcct 
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No 18 

FinaI, DECREC I*f AS ADillSISTIUTIOS SPIT DT A LeOATEE 

(rifv ) 


Forms of 


1 It is ordered that the defendant do, on or before the day of 

, pay into Court the sum of Rs the balance by the said 

ccitincato found to be due from the said defendant on account of the estate of 

, the testator, and also the sum of Rs for interest 

at the rate of Rs per cent per annum, from the day of 

to the day of amounting 

together to the sum of Rs 


2 Let the • of the said Court tax the costs of the plaintiff any 

defendant in this suit, and let the amount of the said costs, when so taxed bo paid out of 
the said sum of Rs order to be paid into Court as 


aforesaid as follows — 


(а) The costs of the plaintiff to Sfr , his attorney [or pleader] 

and the costs of the defendant to Sfr ■ ^ attorney 

[or pleader] 

(б) And (i/ any dtils art <fu<) with the re«idue of the said sum of Rs 

after payment of (he plaintiff s and defendant’s costs as aforesaid, let the 
sums, found to be owing to the sereral creditors mentioccd in the 
schedule to the certificate of the ■ together with subse 

quent interest on such of (he debts as bear interest, le paid, and after 
making such payments let the amount coming to the sorcral legatees 
mentioned m the schedule, together with 

subsequent interest (to be rerified as afore«3id} be paid to them 
3 And if there should then be any residue, let the same be paid to the residuary 
legatee 


No 10 

^{CEUMI^AR^ Decree in an Administration Strr by a Leoatee 
WHERE AN ExeCCTOB IS OELO PERSONALLY UABLE FOR THE 
PAYMENT or LeOSCIES 
(r.rfcf 

1 It IS declared tliat the defendant is personally liable to pay the legacy of P«a 

bequeathed to the plaintiff, 

2 And it IS ordered that an aceount be taken of uhat is due for principal and 
interest on the said legaci , 

3 And it 13 aI«o ordered that the defendant do, within weeks 

after the date of the certificate of the • pay to the plaintiff the amount 

of what the • shall certify to be due for principal and interest , 

4 And it IS ordered that the defendant do par the plaintiff his costs of the smt 
the same to be taxed in case the parties differ 
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Forms of Decrees. 

App. D. Ho 20 

Finai Decree i*! an Adwmstratiov Scit by Next oe kiv 

[Ttlle ) 

1 Let the * of the said Court tax the costa of the plaintiff 

aud defendant in this suit, and let the amoant of the said plaintiff s costa, ^rhen so taxed 
be paid bj the defendant to the plaintiff out of the sum of Rs 

the balance by the said certificate found to be due from the said defendant on account 
of the personal estate oiE F , the intestate, within one week after the taxation of the 
said costs by the said • and let the defendant return for her own use out 

of such sum her coats, when taxed 

2 And it IS ordered that the residue of the said sum of Rs after 

payment of the plaintiff s and defendant a costa as aforesaid, be paid and applied by 
defendant as follows — ■ 

(а) Let the defendant, within one week after the taxation of the said costs by 

the • as aforesaid, pay one third share of the said residue 

to the plaintiff s -1 R , and C D his wife, m her right as the sister and one 
of the next of km of (he eaid E F , the intestate 

(б) Let the defendant retain for her own use one other third share of the said 

residue, as the mother and one of the next of km of the said E E % the 
intestate 

(c) And let the defendant, within one week after the taxation of the said coats 
by the * as aforesaid pay the remaining one thud share 

of the said residue to (7 N , as the brother and the other next of km of the 
said E F , the intestate 


No 21 

PwEtiutNARY Decree in a Sett eor Disecltitiov de PaiiTSERSHip 

AND THE TARINQ OP PAKTNUiSBIP ACCOUNTS 

{TttU ) 

It iS declared that the proportionate shares of the parties in the partnership are 
as follows — 

It IS declared that this partnership shall stand dissolved for shall deemed to have 
been dissolved] as from the day of , and it is 

ordered that the dissolution thereof as from that date be advertised in the 
Gazette, etc 

And it 18 ordered that be the receiver of the partnership 

estate and effects in this suit and to get in all the outstanding hook debts and claims 
of the partnership 

And it 11 ordered that the following accounts be taken — 

1 An account of the credits property and effects now belonging to the said 
partnership , 

2 An account of the debts and liabilities of the said partnership , 

3 An account of all dealings and transactions between the plaintiff and defendant 
from the foot of the settled account exhibited in this suit and marked (A), and not 
d sturbing any subsequent settled accounts 


Itereinwlti 


!oC {wopri officer 
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Forms of 

And It onicrcd tliat the good will of the heretofore earned on h\ the 

plaintiff and dcfindant as m the plaint mentioneil, and the atoeW in trade, lie sold on tl o 
premises, and that the * ma>, on the appheation of anj of the parties 

fix a resen ed bidding for all or anj of the lots at such sale, and that cither of the parties 
IS to be at lil>ert\ to bid at the sale 

And It IS ordered that the aboie accounts be taken, and all the other acts required 
to 1)0 done be completed, before the day of and 

that the * do certify tl»e result of the account*, and that all other acts 

are completed, and haic his eertifieatc in that behalf ready for the inspection of the 
parties on the day of 

And, lastl}, it is ordered that this suit stand adjourned for making a final decree 
to the day of 


No 22 

FnAL DzerEE is a Si it for Di^solction of Partnership and 
THE TAKrsQ OP PAPTSERSHir ACCOUNTS 
(Til/e ) 

It is ordered that the fund non in Court, amounting to the sum of Its 
be applied as follows — 

1 In payment of the debts due bj the partnership set forth m tho certificate of 
the * amounting on the whole to Hs 

S Inpaymentofthccostsofallpartiesmthissuit.amountingto Rs 

{Thw eOfU masf li« aseerMined Vffort the <l<crte ti drau n vp ] 

3 In payment of the sum of Ks to the plaintiff as his share of the 

partnership asset*, of the sum of Its , being tho residue of the said 

sum of Rs nou m Court to the defendant as his share of tho partner 

ship asset's 

[Or and that the remainder of the said sum of Its be pud to 

the said plaintiff [or defendant] iQ p^n payment of the sum of Rs 
certified to be due to him in respect of the partnership accounts ] 

4 And that the defendant [or plaintiff) do on or before the 

daj of paj to the plaintiff [or deRndant] the sum of Rs 

being the balance of the said sum of Its due to him which will then 

remain due 


No 23 

Decree roK Recovery of Land and Mesne Profits 

) 

It IS hcrebj decreed as follows — 

(1 ) Tliat the defendant do put the plaintiff m possession of the property specified 
in the schedule hereunto atmesed 

(2) Thrt the defendant do paj to the plaintiff the sum of Rs 

with interc>t thereon at the rate of percent per annum to the date of 

realization on account of mesne profits which hate accrued due prior to the institution 
of the suit 

Or 

(2) That an inquirj be made as to the amount of mesne profits which have accrued 
due prior to the institution of the suit 

(3) That an inquirj be msde as to the amount of mesne profits from the institution 
of the suit until [the deliverv of po-aession to the decree holder] [the relinquishment of 
possession by the judgment debtor with notice to the decree holder through the Court) 
(the expiration of three j-ears from the date of the decree]. 

• Heceiavit Bsine vf proteroBnr 
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APPENDIX E. 

EXECUTION. 


To 


^o 1 

Notice to show cause wbt a Payment oe Adjcstsient should sot be 
HECOBDED A3 CEH.TIFIED (0 21, r 2 ) 

{Ttiu ) 


\\ HEBEAS d execoUQH of the decree la the above named suit 
applied to this Court that the sum of Rs recoverable under the 

decree has been and should be tecoitkd as certified, thisi^ to give you notice 

that you are to appear before tbis Court on tbe day of 19 > 

to show cause why the aforesaid should not be recorded as certified. 

GrTEV under my hand and the seal of the Court, this day of 

10 Judge 


No 2 

Pbecett tSeciion 

(Tdie ) 

Upov heatiQg the decree holder it is ordered that this precept be sent to the Court 
of at under section 49 of the Code of 

Civil Procedure, 1008, with directions to attach the property specified m the annexed 
sehedule and to bold the same pending an application which may he made by the 
decree holder for execution of the decree 

SektduU 

Dated the day of 19 

Judge 

No 3 

Obdeb SEBoiBO Decbee pob Execution to anotueb Coubt (0 21, r 6 ) 

(Pi/fe) 

Wbebeas the decree holder in the above suit has applied to this Court for a certifi 
cate to be sent to the Court of at 

for execution of the decree in the above suit by the aaid Court, alleging that 
the judgment debtor resides or has property within the local limits of the jurisdiction 
of the said Court, and it is deemed necessary and proper to send a certificate to the said 
Court under Order XXI, rule 0, of the Code o! Cml Procedure, 1908, it is 
Orierof 

That a copy of this order be sent to with a copy of the decree 

and of any order which may have been made lor execution of the same and a certificate 
of non satixiaction 

Dated the day of 19 > 

Judge- 


No 4 

Certiticate of Nov SATEFACTiov OF Decree. {0 21, r C) 

(ri«A) 

Certified that no aatUfaction of the decree of this Court la Suit No 

of 19 , a copj of which is hereunto attached, has been obtained by execution witfdn 
the jurisdiction of this Court 

Dated the day of ^9 • 


J vdge 


(1) If partial, strike out “ no ’ and state to what extent 
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Forms of £ 

No 6 

Certificite or Execctton or Decree TiiANsrEERED to arother cockt 


(0 21. r 6 ) 
(TitU) 


Number of suit and 
the Court by which 
the decree was 

passed 

Names of parties 

Date of application 
for execution 

I 1 

x. e 

O 

e| 

£ 

* 1 

« s & 

a 

0 

1 

^ 

Amount realized 

©'5 

g 1 

4 ' 

I 

£ 

1 

= 

3 

4 

6 

6 

7 

8 

1 

0 






Its a p 

1 

1 

Its A- r 




Signature oj Mvhamr in charge 


Signature of Judge 
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'arms of Execution. 

^pp. E. Lo c 

Applicatioh roB ExECCnoM OP Decree (0 21, r II) 

Tn the Couit uf 

> tlccree holder, hereby apply for execution of the decree herein 
below set forth — 


s 

1 

1 

1 ^ 

s 

1 

' 1 ! 

"t ' 

i 

li! 

E 

1 

' “ s 

1 

M 

"s 

i 

r 

-1-3 

Ifil 

P S 

lA ^ A 

III! 

£oE- 

isl| 

ills 

l-cpc 

’ 5 

i 1 

c 

< 

1 

1 

Mode in which the assistance 
ot the Court is teitulTcd 

1 


j ^ 

4 


6 1 

7 

1 * 


1 ^ 

1 

1 

1 

1 

IS J 

f s 

PQ ' 

1 

' S 1 

1 

1 

55 

1 

0 1 

jl 
' i 

a 

, -c 

' s 

1 

T 

1 

1 1 
|- 1 

e 

e 

4 * 

II 

A 

c? 

ft.WO 

■«e«i 1 

^5* 1 

S 

lf 

5l- 

si 
£ ' 

A 

hen attachment and sale 
of motable property is 
sought ) 

I pray that the total 
amount of B* 

[Together with interest on 
the prmctpal sum up 
to date of payment] and 
the costs of taking out 
this execution, be realiz 
ed by pttachment and 
sale of defendant s mor 
able property as par an 
nexed list and p^id to me 
[llhen attachment and 
sale of immovable 

property it nought ] 

I pray that the total 
amount of lU 
ffogeffler -with ifxttrcst 
on tho principal sum 
up to date of p<aynient] 
and the co'-ts of tal mg 
out this execution, bo 
realized bj the attach 
ment end sale of dc 
fendant a immovable 

property specified at 
the foot of this applica 
tion »nd paid to me 


I detlire thit »liat js stated he rem is true to Iho best of my 

knowledge and belief 


Dvt«l the 


Styntd 


day of 


jictret holder, 
10 
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Forms of 1 

[UhcnfttKchraent nnd enleof immomLlc property is eoiiglit ] 

Description an<t Speeijiatiton of Properl;/ 

The undiTiJctl one third share of the }ndgment*<]cbtor in a Iiou«o situated in the 
vilhgcof \alae Es 40 and bounded os follows - 

Eastbj G’sliou'c, westbj IPahou^e, aonlhb} the public road , north bj private 
lane and J’s hou«c 

I deebro lliat nliat is etateil in the above description is true 

to the best of my knowledge and belief, and so far ns I have been able to ascertain the 
interest of the defendant in the properU therein specified 

StQnrd Decree holder 

No 7 

Notice to seo« cacse ^V1I\ evecltion should ^oT issue (O 21, r 1C ) 

{Title) 

To 

MnEREtS 

has made application to this Court for evecnlion of decree in Suit No 

of 19 on the allegation that the said decree has been 

transferred to him bj assignment, this is to gue jou notice that jou are to appear 

before this Court on the 

ds} of 10 , to show cause wh^ eseeution should 

not be granted 

ClVE'T under m^ hand and the eeal of the Court, tin* daj of 10 

Judge 


No 8 

V, ARiu\T or Attacjcmfst or Movable Proeerty rr Execltiot 
or A Decrfe FOR Monev (O 21, r 30) 

{Title) 

To The Bailiff of the Court 

Miiereas nas ordered bj decree of this Court pa^ed on the 

daj of 

DhCREl 19 , in Suit No of 

[ I 19 , to pay to the plaintiff the Bum of 

i ' Rs as noted in the margin, 

and nliereas the said sum of Its 

has not been paid The«o are to 
command }ou to attach the movable 
I I propertv of the said 

as set forth in the schedule 

hereunto anneved, or which shall be 

pointed out to jou by Ibe «aicl 

, and unless the said 

shall pay to you the aaid sum of 114 together with 

It* the cost# of this attachment, to hold the same until 

further onlors from this Court 

You are further commanded to return this warrant on or before the 
day of 19 , with an en«lor>ement certifving the day on which 

and manner in winch it has been evec ited, or whv it has no* been executed 

Given undermy handand thescal of theCourt this day of 19 

Schedule J udgt. 


I*nncipal 

Interest 

Costs 

Costs of execution 
Further Interest 


Total 
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App. £. Ko 0. 

^YARftA^T FOR SeIZUKE 0» SFECIFIC SIo^ABLE PROFEPTT ADJCDQED BV DECREE 
(0 il,T 31 ) 

- (ri*) 

To 

The Bailiff of the Court 

^^^ERE4S was ordered by decree of this Court passed 

OR the ilay of 1*1 ,m Suit No of 

10 , to deliver to the plamtiff the notable propertv (or a 

share in the movable property) specified m the schedule hereunto annexed, and whereas 
the said property (or share) has not been delirered 

These are to command you to seize the said movable property (or a 
share of the said movable property) and to deliver it to the plaintiff or to such person 
as he may appoint in hia behalf 

Gnerr under my band and the sea) of the Court, this da> of 

19 

SehtiluU 


No 10 

Notice TO STATE OBJECMosa TO Draft OF Doc^JUI•^T (0 21, r 34) 

(Ttlle) 

To 

Take notice that on the day of 19 , 

the decree holder in the above suit presented an application to this Court that the Court 
may execute on }onc behalf a de^ of , where of a draft 

IS hereunto annexed of the immovable property specified hereunder and that the 


DeacTtptiQit of Projtertt/ 

Given under my hand and the seal of the Court, this 

10 


day of 
Judge 


No n 

tt AIUU>T TO TnE BaUFF TO OIVB roSSESSlOV OF LaND. ETC (0 21, r 35 ) 

(r,rt« ) 

To 

The Bailiff of the Court 

M uEtiEAS the undenumtioncd propertj In the occupancy of 
has been decreed to , the plaintiff in this suit , You are hereby 

directed to put the said in possession of the same and you 

are hereby authorized to romoio any person bound by the decree who may refuse to 
vacate the same 

On EX under my hand and the seal of Iho Court, this 


19 


•ielttluJe 


day of 
Judge 
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No 12 

Notice to snow cause wni arrant or Arrest should vot issue 
(O 21, r 37) 

(Title ) 

To 

\\ nrpna has mado 

application to this Court for esMulionol decree in Sait No of 19 

by arrest and imprisonment of jour person jou are hereby required to appear before 
this Court on the dayof 19 .toshow 

cause nhy you should not be committed to the civil prison, in execution of the said decree 
Givev under my band and the seal of the Court, this daj of 

19 


arrant or Arrest 


To 


No 13 

N Execution 

(TnJe.) 


(O 21, r 3S) 


The Bailiff of the Court 
^Nuerbas 
Court in Suit No 
day of 


I 


|Pnscipal 

Interest 

(costs 

lEiecution 


was adjudged by a decree of the 
of 19 , dated the 

' , to pay to the decree holder the sum of 
Rs as noted m the margin 

and whereas tho said sum of Ps 
has not been paid to the said decree 
bolder m satisfaction of the said de 
cree these are to command jou to 
arrest tho said judgment debtor and 
^unless the said judgmcnt>debtor shall 
|>ay to you the said sum of Ks 
together with Rs for the costs 

of executing this process to bring the 
said defendant before tho Court with 
all conrenient speed '^ou are fur 
ther commanded to return this warrant on 

or before the day of 

endorsement certifying the day on which and manner in which it has 


Total 



lieen executed or the reason why it lias jiot l>een executed 
Git EN under my hand and the «eal of the Court, this 


day of 
Judge 


\i) 14 

WaRRANTOF CoMUlTTALOrJcDOMENT DEBTOFTO JaTU (O 21 r 40 ) 

(Title ) 

To 

Tho Officer in chsrge of the Jail at 
IIEREAS 

who lias been brought before this Coart this da\ of 19 

under a warrant in execution of a decree which was made and j runounced by the said 
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App, £. Court on the day of 19 , and by which decree 

it was ordered that the said should pay , 

And whereas the said has not obeyed the decree, nor satis 

fied the Court that he la entitled to bo discharged from custody , you are hereby, in the 
nameofthe King Emperor of Indiacommandedand required to takeand reueive thesaid 
into tho civil pnaon and keep him imprisoned therein 
for a period not eTCeedmg or until the said 

decree shall be fully i>atisfied, or the said 

slial) be otherwiso entitled to ba released according to the terms 
and proMsiona of section S8 of the Code of Civil Procedure, 1908 , and the Court does 
hereby fix annas pec diem as the rate of the monthly 

allowance for the subsistence of the eaid 
during his confinement under this warrant of committal. 

Give'i under my signature and the seal of this Court, this daj 

of 19 


Judge 


No 15 

0SD£B POB TUB REIEiSE OP A PERSOK niPBlSONeS IN EXECUTION OP A DECREE 

(Sections 58, 59 ) 

(Tide) 

To 

The Officer in charge of Ihe Jail at 

Under orders passed this day, you are hereby directed to set free 
judgment debtor now in Jour custody 

Dated Judge 


No 16 

Attacbment in Execution 

pBoniBiTORY Order, wtheke the Pbofeetv »o »k attached consists of Movable 
PRO rERTl TO Wircit TBb DBPENPABT is ENTITLED SUBJEDT TO A LiSN OB BlonT 
of some other person to the ISDIPDIATB POSSESSION THEREOF (0 21, T 46) 

{Title ) 

To 

\J IIEREAS 

has faded to satiatj a decne passed against on the 

day ot 19 , m suit No of 19 , m favour of » 

for Its , It IS ordered that the defendant be and is hereby prohibited 

and restrained, until the further order of this Court, from receiving from 
the following property in the possession of the said , that is to say 

, to which the defendant la entitled, subject to any claim of the 
said , and the said is hereby proliibited 

and restrained until the further order of this Court, from delivering tho said property 
to any jterson or jiersons whomsoever 

Given under iny hind anil the seal of tho Court, this day 

19 . Judge 
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No 17 

Attachment in Etecitiov 

ppoHiBtTORY Order, where the Property con-sist^ or Drt— *, < t f t ■ • ■ 

BY Negotiable Insteement (O 21, r <0) 

To 

^VJIEREAS 

has failed to satisfy a decree paweAl Against on i, 

of 19 , in Suit No of Jy , iL '■ 

, for Rs , It is ortlerf»l il^t 

be, and is herebA, prohibited and restrained, until the further order lA tii» e- 
receiving from j ou a certain debt alleged now to be due from you to tl e 
namely, and that jou, the sauf , !/*•, > 

herebj prohibited and restrained, until the further order of this O/Jrt, fi‘ it t 
payment of the said debt, or anj part thereof, to an^ person ^hornm^yi-r //m 
than into this Court 

OiAEN under my hand and the seal of the Court, this «l*y » f 


No 18 

ArriCHMENT IS Feecitjos 

PaORlBlTORY OrOEB, WHERE THE PROPERTY C0^S1STS OP hUil t» It 
Capitai, op a CoBPORATiov (0 21, r 48) 

(Tlt/e ) 

To 

Defendant, and u, 

, bccretary of Oirt»/iii»y,n 

\\ iiEREAS has failed to eatisf^ a decree passed agairut 

on the daj of 19 , in hmt No ,/ 

IS , in farour of , for Rs ^ ^ 

ordered that jou, the defendant, be. and jou are hereby prohibit il and ftiiipiuA 
until the further order of this Court, from making any transfer of »(;»/«« j;< 

the aforesaid Corporation, namely, , or from rioiviiiy 

of snj dividends thereon, and jou, , U,, Htiiiinfy 

of the said Corporation, are hereby prohibited and restrained from pi rmittjri|/ any t //f, 
transfer or making any such payment 

Gis EN under my hand and the seal of the Court, this day c f 

Jiiiljr 


\o 19 

OntfES TO ATTirW SlLJS} OF PpBUC OfFtCEK OB '>E/t>ArT f/F lUnWKr 
Company or Local Aithokity (O 21, r 48 ) 

(Tirfe ) 

To 

t\liEREAS , judgment debtor in the aUitenanifd rau 

is a ((fe'«ri6« oj7?ee o/yurfym«nI rfrWor) reeemng his sahrj {or allownmOat y< 'ir 

hands , and whereas , decree holder in the said case, has apj Iif d m tl ji, ( ,,„,t 

for the attachment of the salary {or allowance*) of the said I,, 

extent of due to him under the decree, \ou are her* by r('ioir<d In 

withhold the said sum of from the salary of the said l„ 

monthly instalments of and to remit the said sum m monlhU in'faln (« 

to this Court 

Ghex under ni\ hand and the seal of tie Court this day of I»l 
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App. £. No 20 

OeDeb of Attachment of Neootiable Imstbctment (0 21, r 61 ) 

{T,tk) 

To 

The Bailiff of the Court 

^ HI b£A 9 au order has been passed by this Court oa the day of 

19 , for the attachment of 

You are hereby directed to seize the said and bring the same into Court 

Given under my hand and the seal of the Court, this day of 

10 

Judge 


^o 21 
Attachsient 

PaoHiBiToRy Order where tbb Property consists of Money or of any 
Sfcobity in the custody of a Court of Jdstice or Officer of 
Government (0 21 r 52 ) 

{TtlU ) 

To 

Sir 

The plaintiff haring applied under rule 22 of Order XXI of the Code of Cinl 
Procedure, 190S for an attachment of certain money now in your hands (here etaie how 
tht money ts auppoaed to be %n the hands of the person addressed on what account, etc ), I 
req,uest that you mil bold the said money subject to the further order of this Court 

I hare the honour to be 
Sir, 

\our most obedient Servant, 
Judge 

Dated day of 19 


No 22 

NoncE OF Attachment or a Decree to the Court woich passed it 
(O 21, p 63 ) 

(Tide ) 

The Judge of the Court of 

1 ViMe the botiwir to vnieria you the^ Uio decree obtauAdk la ywa Cc««t ou the 
day of 19 , by in Suit No 

of 19 .in which he was and 


was 

has been attoched by this Court on the application of 

the specified above You are therefore requested 

to stay the execution of the decree of your Court until you receive an intimation from 
this Court that the present notice has been oanoelled or until execution of the said 
decree is applied for by the holder of the dccreo now sought to bo executed or by hiS 
judgment debtor 

I hare tho honour, etc , 
Judge 


Dated tbo 




19 
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No. 33 

Notice or ATTicmiEvr or * Decree to the IIoi-der or the Decree. 

(O 21. r. 53 ) 

{T,th ) 

To 

• ^VTTynr><i »n *pp\jc&lioti h&s l)«n Tnkde in tins Court by the decree holder in the 
above Buit lor the attachment of a decree obtained by jou on the day of 

19 , in the Court of m Suit No. 

of 19 , in which was and 

was . It la ordered that you, the said 

be, and you are hereby prohibited and restrained nntil the further order of this Court 
from transferring or charging the same m any way 

GrvES under my hand and the seal of the Court, this day of 

19 . Judg‘. 


No 24 

ATTAcmiE'fT rf EsEConow 

pRoniBiTOBT Order, where the PROPEBTr consists or IsniovABLE PBOPEBtr 
(O 21, r. 64 > 

(Tule ) 

To Defendant 


Wbebeas ) ou have faibd to satisfy a decree passed against yon on the 
day of 10 , in Suit No of 19 in 

favour of . for Its , It is ordered that you, 

the said , be, end you are hereby prohibited and restrained until, the 

further order of this Court, from transferring or charging the property sjiecified in the 
schedule hereunto annexed, by sale, gift or otherwise, and that all persona be, and that 
they are hereby prohibited from receiving the same by purchase, gift or otherwise 
OtVEN under my hand and the seal of the Court, this day of 10 . 

Judge 


Sehedule. 


No 25 

Order tor PATaiEwr lo ire PiAiNTirr, etc , or SIonet, etc , n niE hands 
or A THIRD PARTT (O 21, r 56 ) 

(Ttlk ) 


To 


(t /srvur ol 


has been attached m 
passed on the 
he Ra 


Whereas the following property 
execution of a decree in Suit No 
day cl 

It IS ordered that the property so attached, consisting of Ds in money 

and R$ in curreni^ notes, or a sufScient part thereof to satufy the said 

decree, shall be paid over by you, the said , to 

Given under my hand and the seal of the Court, this day of 


19 




No 26 

J.OTICE TO Attachino Cbeditob. (O 2l, r 5^) 
(Tifle) 


Wdereas 

for the removal of attachment o 


has made application to this Court 
placed at your mstaneo 
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App. E. execution of ttc decree in Suit No of 19 , 

tins IS to give you notice to appear before this Court on , the 

tJay of 19 . either m person or hy a 

pleader of the Court duly instructed to support your claim, as attaching creditor 

GrvEV under my hand and the seal of the Court, this day of 19 , 

Judge 


No 27 

WaRBANT op SAI,B op PjtOPEBTY IK EXECUTION OP A DECREE FOB MoXEY 

* (O 21, r 66 J 
(Ttlle ) 

To 

The Bailiff of the Court 

These are to command you to sell by auction after giving 
davs previous notice, by affixing the same in thw Court house, and after maVing due 
proclamation, the 

property attached under a warrant from this Court, dated the 

day of 19 , in execution of a decree in favour of 

in Suit No of 19 or so much of the said 

property as shall realize the sum of Rs , being the 

of the said decree and costs still remamiug unsatisfied 

liou are further commanded to return this utarrant on or before the 
dayof 19 , with an endorsement certifying the manner in uhichit has 

been executed, or the reason «by it has not been executed 

Given Under my hand and the seal of the Court, this day of 10 

Judge 


No 28 

Notice op thk Day fixed foe settlino a Sale Proclamation 
(O 21, r 66) 

(Title ) 

To 

Judgment debtor 

A\iiereas in the above named suit the decree 

holder has applied for the sale of \ou are 

hereby informed that the day of 19 , 

has been fixed for settling the terms of the proclamation of sale 

OIVE^ Under iny hand and the scat of the Court this day of 10 

Judge 


No 29 

Proclamation of Sale (O 21, p 66) 

(Ttlle ) 

h.OTiCE 19 hereby gi'cn that, under rule 61 of Order \XI of the Code of Civil 
Procedure, l90S on order lias been pissed by this Court for the sale of the attached pro 
SdU ho ot 19 P'^rty mentioned m the annexed schedule in satis 

Ucciili'd by He faction of the claim of the decree holder in the suit 

w»« pUlntiB «n(i (1) mentioned in the margin, amounting with costs 

wM Jef'-n inat gn,| mterCHt up to date of sale to the sura of 
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The sale will be b\ public Auction, sml tlic propcrtj will be put up /or Bale in Jots 
specified in the schedule The sale will bo of the property of the judgment del tor 
aborenamed «9 mentioned in the schedule below , snd the liabilities ond claimi attach 
ing to the sdid properfj, so far as they ha\c been SBccrtatncd, are those specified m the 
schedule against each lot 

In the absence of any order of postponement, the sale will be held by 

at the inonthU sale eommencing at o clock on 

the at In the eient, honeicr, of the 

debt above specified and of the costs of the sale being tendered or paid before the knock 
log down of anv lot, the Bale will be stopped 

At the sale the public generallv are invited to bid either personally or by duly 
anthonsed agent No bid by, or on behalf of, the judgment-creditors aboie mentioned, 
howerer, will be accepted nor will any sale to them be valid without the express 
permission of the Court presiouah gi'en The following are the further 

ConJiliOM of Sit' 

1 The particulars specified to the schedule below have been stated to the best 
of the information of the Court, but the Court will not be answerable for any error, 
misstatement or omission in this proclamation 

2 The amount by which the bidJings are to be increased shall be determined by 
the olEcer conducting the sale Jn the event of any dispute arising as to the amount 
bid or as to the bidder the lot shall at once be again put up to suction 

3 The hi'^hest bidder shall be declared to be (he purchaser of any I t provi led 
always that he is legally ciualificd to bid and prusided that it shall be in the discretion 
of the Court or officer holding the sale to decline acceptance of the highest bii when the 
price offered appears so clearly insde<ltta(e as to male it advi<able to do so 

4 For reasgas recorded it ehall be lO the di«cre(wn of the officer cmductmg tho 
sale to adjourn it subject always to the pts>vi*ion.s of rule 6“^ of Orde XXI 

5 In the C4«« of movable projwrtv the price of each lot shall l>e pai 1 at the time 
of sale or as soon after as the officer b'>ld o; the sale directs and in default of pasment 
the properts shall forthwith be S'’ain put up and re sold 

0 In the case of immovable propertv the person declared t> be the i«irttia.ser 
shall pay iminediatelv after such declaration a depict of 2 j per cent on the amount 
of his purchase monev to the officer conducting the sale and m default of eoefi depi.it 
the jJToprtT shall forthwith be put op a-ain and re sold. 

7 The full amount of the purchase monel shall be jwid hr the jjurchaser 

the Court clones on the fifteenth dav after the sa’e of the propertv, eiclu«ne ft eu<-h 
dav or if the fifteenth das be a Sondav o- other holidas then on the first offie*. 
after the fifteenth dav 

8 In default of javment of the balance of portU«e' o ^nei withm tl.e je-n,sj 

allowed the propr-rtv shall be re s>Id s'ter the issn- cf a f-e-h n^tifiratim of sal- ri^ 
dep^t after defranng the expenses of the sale mar if tL- Court tl jtlj ft le- f rfei'ed 

to Oiremment and the defanltmz pwcha^er shall f^eit all c'ajn t ^ the j^^perty or U, 
anv part of the sum for which it msv be euleequ-etjs si'i 

Cn ES under mr hand and the eeal of the Court th-s dayof 

1 J J 
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^PP*^ ^td’^ee'Pnp’fl' 


l>~«rt*t5rn c* 1 
Ift^»rt»to te fcJl 1 
Mtkttetxrseet 

’*S'"‘eT each ce-Ef» ' 

t'ku t£r*eareneee j 

* dt* ters 1 

than cee > 

1 

exen the crutc cr mi* 

1 ctthee***te lithe 
j*T^enT to te ecai b 
aa tc cn^ (s as 
«Sa*e er a i«n o* aa 
*«•» e^etitcewee 

j Oiba. U aar »tirh 

1 Drtine'aaj- tare te<a r«t I»evd 

1 t_cssir»er« } toihe ji* 7 *rty aal 
t» which the aar ether ks<>rB 

{ rcv<*tra ) t«rt>.*c,xfs Kar=ar 

1 Lit e I cafteittie 

j aaaT»*-«. 

i 

1 

1 

1 

1 

j 

J 

1 


No 30 


Oscot o’T rae NjlZib mz Sorter or rT-cnjDuros ot&uz. 

<0 •!, r f- 5 .) 

(T.V) 

To 

Tt« %«:* of tbr Coot 

^BtKXis an cr^J« h« t*ra e»<!r fet tbr «»Jr of tbe ^ tie JoJeaea* 

drfWfrjr« 5 #<fifl lJ 5 o«f>«fo.Vfc«roo<f«T*a»eifii.*sif »J— rM 

dav fl 19 liis tren £ie 4 for tie »a!e of tie wid ptope^r 

copes of tbc Jtoc!a 2 s»*»oo ©f ^’c are Ir tlis srarrsmt oade orr- to 
ron *td TOO are bctrlT o- J e t e d to bare tfc© poeUaa* ja pobLsled br beat o* droa 
witbin cacl of the j-operti-s tpeotSed ta tbc said schcdalo to afSi a copv of tie *a.d 
pvclaaatr^B ©a o c> 5 a 5 |Fcoojjj pirt ©f each of tbe asjd frerertres asd a' cmrda oa tic 
Cowt bocjr. and ties to aabrai* to tlis Ct>a*t a rrprt ibsnas tl“ da’e* ca wlj^l acd 
tVe laaarcT xn vbKh the p^lasa’w'’* hare bcea pabUsle*! 

I>ated the d>r ©f 19 


No 31 

CtKTmcATr er OmciE Bou»rr<j * Snx or rat DtncjcrcT or Peice 
ft a rt-eaLz or PtorEEtr st eea^ox or the 
pTECiiasrz a DrrariT (O 91 , r T 1 ) 

(ri’ci 

Cofti&J tha* a* the rr-eale of the iTojertr i*> eXfou’wa of t*^ decree la the abore 
Rancd ta • in ccr«e<inen'e ©f dc'as’t ca the par* of pyeh«e" 

there va* adePctercT la the prve of the and jeojertr a=:oKattig to P* 
and that the expcaaea atlc'vjy^ *—ch fe.aafe arroirated to Jl# 

taaha^ a total <f Pj > ohr h tjm u recorerable froa the drfaaltcr 

Dated the daref 19 ■ 

Ofxtr Uii>^ lit «*< 
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No 32 

Notice to Person rv eossession or Movable pBorERty 
soiD IN Execution (O 21, r 79) 

{r.ire) 

To 

nEBEAS 

has become the purchaser «t a pubhc sale in execution of the decree in the above suit 
of now m jour possession, jou are hereby prohibited 

from delivering possession of the said 
to an> person except the said 

Given under my hand an I the seal of the Court, this dayof 19 . 

Juigt, 


No 33 

pBoniDiTORY Order against Payhent op Debts sold ix Execctiox 
TO AXT OmER TRAX TDE PCRCHASER (0 21, X 79 ) 

{T,tU ) 

To and to 

Meereas 

became the puKhaser at a public sale id execution of the decree in the above suit has 
of being debts due from you 

to jou 

It 13 ordered that you be and you 

are hereby prohibited from receiving and you from makms 

payment of, the said debt to any person or persons except the said 

Given under my hand and the seal of the Court this dayof 19 . 

Judgf 


No 34 

PBoniurroRT Obdet aoatnst the Tbanspeb of Shares sold n 
Execution (O 21 r 79 ) 
irui» ) 

To 

and , Secretary of Corporation 

nEBEAS has become the purchaser at a public sale m cxecu 

tion of the decree, in the above suit, of certain shares in the above Corporation, that is 
to sav, of standing in the name 

ofjou , It IS ordered that you 

be and you are hereby prohibited from mating any transfer of the 
said shares to anj person except the said , the purchaser 

aforesaid, or from receiving any dindends thereon and jou 

Secretary of the said Corporation, from permitting 
any such tran«fer or mating any such pavionit to anv person except the said 
, the purchaser aforesaid 

GrvEN under my hand and the seal of the Court, th s day of 


19 
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App. E. Eo 35 

Certificate to Jodomitst di^biob AUTlIORIZI^o nni to mortoaoe, 

ORSKLt. PROTERTT (O 21, T 83) 

<ride) 

OEREAS m execution of the decree juiased in the above suit an order Ras made 
on the day of 19 , lot the sale of the 

undermentioned property of the judgment debtor , and whereas 

the Court has, on the application of the said judgment debtor, postponed the said sale 
to enable him to rai'^e the amount of the decree by mortgage, lease or private sale of 
tlie said property or of some jxirt thereof 

This IS to certify that the Court doth hereby authorize the said judgment debtor 
to mahe the proposed mortgago, le^se or sale within a period of 

from the date of this certificate, proitded that all monies payable under such 
mortgage, lease or sale shall bo paid into this Court and not to the said judgment debtor 
Description of Properly 

GjV£n under my band and the seal of the Court, this day of 19 . 

J udyt 


No 36 

Notice to sitow cavse why Sale should >ot he set aside 
(0 21, rr 90,92) 

(Title ) 

To 

^ rfreaS the undermentioned property was sold on the day of 

19 , in execution of the decree pissed in the ibovenmied 

suit, and whereas the decree holder [or judgment debtor] 

has apjilied to this Court to set aside the sale of the said properly on the ground of a 
maternl irregularity [or fraud) in publishing (or conducting) the sale, namely, that 
Take notice that if you have any cause to show whv the said application should 
not be granted, you shcnildapi>ear with yourptoofs in this Court on the 
day of 19 when the said apphcatinn will bo heard and 

determined 


Gis Ev under my hand and the seal of (he Court, this 
Description of Property 


day of 19 


Judge 


No 37 

Notice TO snow CAiirwiii SaLesiiolld vut be set aside 
(O 21, tr 91,0’) 

(Tl/fe ) 

To 

^\llEREA‘‘ , the purchaser of the iin<lerfnen 

tionol properly sold on the day of 19 « 

CTceulion of the deerw? jwix»cil in the abo\e iianicil suit, has apjdicd to this Court to 
set aside the sate n( the Mid property on the gtouivl that 
the ju Igrncnt debtor, luid no saleable interest tiierein 
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Take notice that if jou lia\e an 5 caa<e to show whj the «ail application should 
not be granted, you should appear avifh jourproofa m this Court on fho 
daa of 19 » svhen tho said application Mill bo heard 

and determined 


Chen under my hand an I thesealot the Court, this 
Dtscrtplton of Propcrl j 


day of 10 

Judgt 


\o 38 

Certificate or SiLE OP Land {O 21, r 94) 

{T,tte) 

This is to certify that has been declared the purchaser 

at a sale by public auction on the day of 19 of 

in execution of decree in tins suit, and that the 
said sale has been duly confirmed by this Court 

Given under my hand and the seal of the Court, this dayof 19 

J ttdgt 


. No 39 

Oboes fob DeinESY to crsTinBO Pcrchaseb or las© at a Sale 
IS Fxecvtios (0 21 r 9^ ) 

(Title ) 

To 

The Bailif! of the Court 

iiebeas has become the certified purchaser of 

at a sale m execution of decree m Suit No of 19 

\ou are 1 ereby ordered to put the sai I , the certified 

purchaser as aforexaid in pos«c8«ion of the same 

GiXES under my han 1 and the «cal of the Court this dayof 19 

Judgt 


No 40 

'^ivvvyi TO APFEAS A\snES CUdlteEOF ORSTRlCTiya LXECiTlOy 
or Decree (O 21 r 97 ) 

(Title ) 

To 

l\nEREis the decree holder in the above 

KUit bas complained to this Court that xou have reauteil (or obstructed) the officer 
charged trith the eseeulion of the a arrant /or po^vesaion 

\ ou are herd y summoned to apjiear in this Court on the 
dav of 19 at a u, to answer the sail 

complaint 

CiVEMindermv hand and the seal of the Court this dsv of 19 

Judge 
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THE TIEST SCHEDULE. 


Forms of Execution. 

App. E. No 41 

Warramt OF CosniiTTAi. (0 21, r 93) 


(Ttilt) 


To 

The Officer in Chaise of the Jatl at 
TTaERRaS the Tindcmaenttoned property has been decreed to 

, the plamtiS m this suit, and whereas the Court 
13 satisfied that without any just cause resisted [or obstiucted 

and 13 atiU resisting [or obstructing) the said it 

obtaining possession of the property, and whereas the said 

has made appUtation to this Court that the said 
be committed to the Cinl prison , 

You are hereby commanded and required to take and receire the aald 

into the cicil prison and to keep him imprisoned therein 
for the penod of days 

Git*GS under my hand and the seal of the Court, this day of 19 . 

Judge, 


bo 42 


AuTHOEirr or tbs Coixectob to Star Ppeuc Sits or Lash (Section 72 ) 
(Tida) 

To 

Collector of 

Sib. 

In answer to your commuDication No . dated 

represenling that the sale in execution of the decree m this suit of 
land situate within your distnctis objectionable, 
I have the honour to inform you that yon are authorized to make provision for the 
satisfaction of the said decree in the manner recommended by you 

I have the honour to be. 

Sir, 

Your Obedient Servant, 
Judge- 
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^o 1 

Wariust 07 Arrest berore Jcdoue«<t (0 38, r 1) 

To 

Tbe Bailiil of the Court 

Whereas , the plaintiff in the above «uit, claims the sum of 

Rs as noted in the margin and^bas proved to the satisfac 

’ tion of the Court that 
there is probable cause 
for believing that the 
defendant 

IS about to 

These are to command 
you to demand and re* 



the Bum of Rs as sufficient to satisfy the plaintiff’s claim, 

and unless the aaid sum of Ra is forthwith delivered to you by or 

on behalf of the said , to take the said 

into custody and to bring him before this Court in order 
that he may show cause why he should not furnish security to the amount of Rs 
for his personal appearance before the Court, until such time as the said suit shaU bo 
fully and finally disposed of, and until eatisfaciion of any decree that may be passeil 
against him in the suit 

OtTEv under my hand and the seal of the Court, this day of 10 

Judgt 


Prmeipal 

Interest 

Total 


No 2 

Security for AppEARA^CB or a Defewdaht Arrested before 
JuDOSiEvr (O 38 t 2) 

{TtlU ) 

ttoEREAS at the instance of , the plamtiff in the above suit 

the defendant, has been arrested and brought before 
the Court , And whereas on the failure of the said defendant to show cause why he 
should not furnish secunty for his af^ieatance, the Court has ordered him to furnish 
such secunty 

Therefore 1 have voluatanly become surety and do hereby 

bind mrself, my heirs and executors, to tbe said Court, that the said defendant shall 
appear at any time when called upon while the suit is pending and until satisfaction 
of any decree that may be passed against him m the said suit , and in default of such 
appoaninco I bind mj self, my heirs and executors, to pay to the said Court, at its order 
any sum of money that may be adjudged against the said defendant in the said suit 
itness my hand at this dayof 

19 


\Vitnwsw 


(*Jigned) 



1242 


THE riRST SCHEDULE 


Forms of Supplemental Proceedings. 

App. F. No 3 

SrJnio'^s TO Defendant to appear on Surety’s 


To 


DiscnABae (O 36. r 3 ) 

<r.tfO 


Application for 


iiereas who became surety on the 

day of 19 for your appearance m the above amt 

lias applied to this Court to be discharged from hts obligation 

You are hereby eummoned to appear in this Court in person on the 
day of 19 * at am, when the said application will be heard 

and determined 

Given under my hand and the sea! of the Court, this day of 19 

Jtdj’ 


JkO 4 

Order for CoanittTAt (O 3S, r 4 ) 

(Title) 

To 

!\aEBEAS , plaintiff m tlua suit, has made application to the 

Court that security be taken for the appearance ot the defend 

ant to answer any judgment that may be passed against him in the suit and whereas 
the Court has called upon the defendant to furnish such secunty, or to ofler a sufficient 
deposit in heu of aecutit} , which he has failed to do It is ordered that the said defendant 
be coramitted to the civil prison until the decision of the Suit , 
or, if judgment be pronounced against him, until satisfaction of the decree 
GtVEN under mj band and the seal of the Court this day of 19 

Judge 

hto 5 

ATTACHilENT RErORS JUDOMENT, WITH OrOEK TQ CALL FOR SECURITY FOR 

FuLFiLsiEhT or Decree (0 33, r 6) 

(Tide ) 

To 

The Dailiff of the Court 

\\ hereas lias proved to the eatisfaction of the 

Court that the defendant in the above suit 
These are to command you to call upon the said defendant 

on or before the day of 19 

cither to furnish security for the sum of Tlupees to prcxluce 

and I lace at the disposal of this Court when required 

or the Value thereof, or such portion of the salue as may be 
sufficient to satisfj any decree that may bo pasNsd against him , or to appear and show 
cauxo whj be should not furnish security, and you are further ordered to attach the 
said and kc^ the same under sale and secure custody until 

the further older of the Court , and you are further commanded to return this warrant 
on or before the daj of ^9 

with an endorsement certifying the date on which and the manner m which it has been 
executed, or the reason why it has not been executed 

Given under my hand and the seal of the Court, this day of 

Juan' 
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No 6 

SEcinm roR THE rnoDiCTios oriJiorEiiTi (0 3S, r 5} 

(Ttlle ) 

t\liERE<^ at the instance of the plamtilT m the above suit 

the defendant, haa been directed by the Court to furnish 
secunts in the sum of Rs to produce and place at the disposal of the 

Court the property specified in the schedule hereunto annexed , 

Therefore I have votuntardy become surety and do hereby 

bind mjself, my heirs and executors, to the sud Court, that the said defendant shall 
produce, and place at the disposal of the Court, when required, the property specified 
in the said schedule, or the value of the same, or such portion thereof as maj be sufli 
cient to satisfy the decree , and in default of his so doing I bind myself, my heirs and 
executors, to pay to the said Court, at its order, the said sum of Rs or 

such sum not exceeding the said sum as the saM Court may adjudge 
SeheHitte 

Witness my hand at this day of 10 

W itnssses 

1 (Signed) 


No 7 

Attaciimevt before Jodomest on Proof of Faiiire to furmsh Secvbitv 

(0 38 r 0) 

(Title) 

To 

The Raihd of the Court 

Whereas . the plaintiff m this suit, has applied to 

the Court to call upon . the defendant, to furnish security to fulfil 

any decree that may be passed against him in the suit, and uhereas the Court has call 
ed upon the said to furnish such security, which he has 

failed to do , These are to command }ou to attach 

the property of the said and keep the same under safe 

and secure custody until the further order of the Court , and jou are further commanded 
to return this warrant on or before the 

day of 19 , with an endorsement certifjmg the 

date on which and the manner in which it has been executed, or the reason whj it has 
not been executed 

Given undermj handand the sealof the Court, this dayof 10 

Judg’ 

No 8 

Temporary Injunctions (O 3D, r 1 ) 

(Tide ) 

Upon motion made unto this Court bj , Pleader of 

(or Councel for) the plaintiff A D and upon reading the petition of the said plaintiff 
in this matter filed (this ilaj ] [or the plaint filed in this suit on the 

ds) of , or the written statement of the said plaintiff] 

filed on the daj of 

and up>n hearing the evidence of and 

in support there* f [i/ o/I<r notice and defendant 
ttot epptannj] , add, and al'si the evidence of 
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TBE TIRST SCHEDULE 


Forms of Supplemental Proceedings. 

App. F. as to service of notice of this motion upon the defendant CD] This Court doth order 
that an injunction be airarded to restrain the defendant C D , his servants, agents and 
Workmen, from pulling down, or snffenng to be pulled doivn, the house in the plaint 
in the said suit of the plaintiff mentioned [or in the written statement, or petition, of the 
plaintiff and evidence at the hearing of this motion mentioned] being No 9, OUmongers 
Street Hindupur, in the Taluk of , and from selling the materials 

Avhereof the said hou'e is compiled nntU the hearing of this suit or imtil the further 
order of this Court 

Dated this day of 19 . 

Judge 

[irAere the tnjunclton is sotigAi io reslratn the negoUaiion of a note or bill, the order 
ing pari of the order may run thus — 

restrain the defendants djyr of 19 , 

parting with out of the custody of them or any of them or endorsing, assigning or nego 
tiating the promissory note [or bill of exchange] in question, dated on or about the 

, etc , mentioned in the plaintiff a plaint [or petition] and the 
evidence heard at this motion until the hearing of this suit, or until the further order 
of this Court 

[Jn Copyright cases] to restrain the defendant C D , 

bis servants, agents or workmen, from printing publishing or vending a book, called 
, or any part thereof until the, etc 

[TFhere part only of a booi is to be restrained] to restrain the 

defendant C D , his servants, agents, or vorkmen from printing, publishing, selling or 
otherwise disposing of such parts of the book in the plaint [or petition and evidence, 
etc ] mentioned to have been published by the defendant as hereinafter specified, 
naniel}, that part of the said book which is entitled and also that part 

which 13 entitled [or which is continued in page 

to page both inclusive] until , etc 

[In Patent cases] to restrain the defendant C D , his agents, 

servants and workmen, from making or vending any perforated bricks [or as the case 
may he] upon the luincipie of the inventions in the plaintiff s plaint [or petition, etc , 
or written statement, etc ] mentioned, helongiog to the plaintiffs, or either of them, 
during the remainder of the respective terms of the patents in tho plaintiff s plaint [or 
as the case may be] mentioned, and from counterfeiting, imitating or resembliog the 
same inventions, or either of them, or making any addition thereto, or subtraction 
therefrom, until the bearing, etc 

[In easts of Trade marhs] to restrain the 

defendant O D , liis servants, agents or workmen, from Eelling, or esposing for sale, 
or procuring to ho sold, any composition or biackmg [or as tho case may he] described 
ns or^ purporting to be blacking manufactured by the plaintiff^ B in bottles having 
affixed thereto such labels as in plamtiS a plaint or petition, etc ] mentioned, or any 
o^er labels so contrived or exiu«6«ed as, by colourable mutation or otherwise, to 
r^resent the composition or blacking sold by the defendant to bo the same as the com 
position or blacking manufactured and sold by tho plamtiff A B , and from using trade 
cards so contrived or expressed as to represent that any composition or blacking sold or 
proposed to be sold by the defendant is the same as tho composition or blacking nianufao 
tured or sold by the plaintiff A B , until the, etc 

[To restrain a partner from i» any teaj interfering in business ] 

to restrain the defendant C D,hi3 servants and agents 
from entering Into any contract, and from accepting drawing endorsing or neg'itiatiog 



APPENDIX F — SUPPLEMENTAL PROCEEDINGS. 


1245 


Forms of Supplemental Pro 

an} bill of exchange, note or written security m the name of the partnership firm of 
B andD and from contracting anj debt, buying ant! selling any goods, and from making 
or entering into any verbal or written promise, agreement or undertaking, and from 
doing, or eansing to bo done, any act, m the name or on the credit of the said partnership 
firm of B and D , or whereby tho said partnership firm can or may m any manner 
become or be made hible to or for tbe paywent of any sum of money, or 
for performance of any contract, promise or undertaking until the etc 


No 9 

ArporvTMEsT OP a Receii er (O 40, r 1 ) 

(T,tU ) 

To 

Mrereas has been attached m execution of a 

decree passed in the above suit on the day of 19 , 

in favour of , \ou are hereby (subject to your gmng security to the satisfaction 

of the Court) appointed receiver of tlie aaid property under Order XL, of tbe Code 
of Civil Procedure, 1908, mth full poaera under tbe provisions of that Order 

Tou are required to render a tluo and proper account of your receipts and disburse 
ments in respect of tho said property on 

You will bo entitled to remuneration at the rate of per cent 

upon }our receipts under the authority of this appointment 

GrvsN under m} hand and the sea] of the Court, this day of 10 . 

Jtidgt 


No 10 

Bono to be cues dv Receiver <0 40 r 3) 

iT,ih ) 

K>ow all men by these present* that we and 

and are Jointly andseverally boundto oftheCourt 

of in Rs to be paid to the said or bis 

successor in office for tho time being For w hich payment to be made wc bmd ourselves 
and each of us, in tho whole, our and each of our heirs, executors and odramistrators 
jointly and severally, by these jire'Cnts 

Dated this day of 19 

\\ hereas a plaint lias been filed in this Court by against 

for the purpose of [Aere insert lAe objtct of suit] 

And whereas tho said bas been appointed, by order of the above 

mentioned Court, to leecive the rent* and profits of the immovable property and to 
get ju the outstanding movable ptopeii} of 
in the said plaint named 

Now the condition of this obligation is such, that if tbe above bounden 

shall duly account for all and every the sum and sums of money 
which ho shall so icceive on account of tbe rents and profits of the immovable property 
and in rc«pect of tie moiable property id the said at such periods 

as the said Court shall appoint, and sliall dolt par the balances which shall from time to 
time bo certified to be due from b>m as the said Court hath directed or shall hereafter 
direct, then this obligation shall be Void otherwise it shall remain m full force 
Signed and delivered bv the above bounden in the presence of 

♦1 ot< — If dcjiosit of money is made, the tnemorandum thereof should follow the 
terms of the condition of the bond 
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APPENDIX G. 

APPEAL, REFERENCE AND REVIEW. 


Xo. 1. 

JfEMOiUNDrsi or Arrtu- (0. -II, r. 1.) 

{Title) 

The aboved named appeals to the 

Court at from the decree of 
IQ suit Xo of 19 , dated the 

day of 19 , and sets forth the foUounng ftound 

of objection to the decree appealed from, namely • — 


Xo 2 

SEcCEirr Bovn to be gives ox order bciso sude to stay Eiecctiov or Decree 
(O -11. r S ) 

(T.'/c ) 

To 

This security bond on slay of execution of decree exeeuted by 
mtncsseth *— 

That , the plaintiO in Suit Xo of 19 

having sued , the defendant, m this Court and decree having been |ia»*cd 

on the day of 19 . m favour of the plaintiff, and the 

defendant having preferred an appeal from the said decree, in the Court 

the said appeal is still pending 

Xou the plaintiff decree holder bavins applied to execute the decree, the defendant 
has made an application preyittS for stay of execution and has been called upon to furnish 
security. Aceordmglj I, of mj own free will, stand seennty to the extent of Bs. 
mortgacing the propertie* epecided in the schedule hereunto annexed and covenant 
that if the decree of the fir't ^urt be confirmed or varied by the appellate Court the said 
defendant shall duly act in accordance 'nth the decree of the appellate Court and •h.all 
pal uhatewr may be payable by him thereunder, and if be should fail therein then any 
amount so payable shall t>c realired from the properties hereby mortpa~ed, and if the 
proceeds of the sale of the said properties are m'utficient to pay the amount due, I and 
my legal representatives will be personally liable to pay the bahnee To this effect 
I execute this secarity bond this 
das of n . 

&r*»<ftife. 

^^^tne~«edb^ (Sizned) 


Xo 3 

SECtBITT Bo>0 TO anClSEX DlRrHOTUEDENDEXCI OF APPE.IU (O 4l, t. 6 ) 
(Tide ) 

To 

Thi« secuntj l»>rid on stay of executiori of decree executed by 
uitnesscth , — 

That , the plaintiff in Suit Xa of 19 , having 

surd . the defendant, in this CXiurt, and a decree haring been paired on 

the day of 19 , in favour of the pliinliff. and 

the defendant havinj preferrrd an aj^al from the said decree in the 
Court the said apprat i' stiff p< nding 
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Now the phintiff decree holder l»a^ applied for execution of the said decree ond 
had been called upon to fiirmdi security Accordingly, I, of my own free "ill stand 
security to the extent of Rs 

mortgaging the properties spcciCetl m the schedule hereunto annexed, and coicnant 
that if the decree of the first Court be rexer«cd or aaried by the appellate Court, the 
plaintiff shall restore any properts which may bo or has been taken in execution of the 
said decree and shall dulj act in accordance with the decree of the appellate Court and 
shall pay whatever maj bo payable b^ him thereunder, and if he should fad therein 
then any amount so paj-able shall bo rcalixed from the properties herebj mortgaged, 
and if the proceeds of the sale of the said properties are insufficient to paj the amount 
due, I and my legal representatives will bo personallj liable to pay the balance To 
this effect I execute this seeuritj bond this daj of 

10 

Sehed"U 

U itne««ed by (Signed) 


No 4 

SecuRtTV roB Costs OP Appeal (0 41, r 10) 

{TilU ) 

To 

This eeeuritj bond for costs of appeal executed by 

witnesseth — 

This appellant has preferred an appeal from (he decree in Suit No 
of 10 against the resp ndeiit and has > ten called upon to furnish security Accord 
inglj I of mj own free will stand securitj for the costs of the appeal mortgaging 
the properties specified in the scheilule hereunto annexed I shall not transfer the said 
properties or any part thereol and in the event of any default on the part oi the appellant 
I shall dulj carrj out anj order that may be made ogainst me with regard to paj ment 
of the costs of appeal Anj amount eo paj-able shall be realized from the properties 
hereby mortgaged and if the proceeds of the sale of the «aid properties are insufficient 
to paj the amount due I and mj legal representatives will be personally liable to pav 
the balance To this effect I execute this secuntj bond this 
daj of lU 

^chtdale 

itnessed bj (Signed) 


No 5 

Intimation to Lower CoiRT or Admission or Appeal (O 41 r 13 ) 

(r,//e ) 

To 

\ou are herebi direcle I t » take notice that the 

in the aboic suit has preferred an a] peal to this Court from the decree pas-sed by jou 
therein on the day of ]() 

Nou are requested to send with all practicabJe despatch all material papers m ths 

suit 

Dated the das of |g 

Judye 
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THE FIRST SCHEDUIiE. 


Forms of Appeal. 

App. G. Ko 6 

Notice to Respondent op the Ray fixed fob the Heaeino of the Appeal. 
(O 41, r 14) 

{TUU) 

Appeal from the of the Court of dated the 

day of 19 . 

To 


Respondent. 

Take notice that an appeal from the decree of in this 

ease baa been presented hy end reeistered in thia 

Court, and that the day of 19 has been 

fixed by this Court for the bearing of this appeal 

If no appearance la made on your hehalf by yourself, your pleader, or by some one 
by law authorised to act for you in this appeal, it will be beard and decided m 
your absence 

GiViN Diidar my band and the seal of ihe Courti, this day of 

19 


Judge 

[Note — If a stay of execution has been ordered, intimation should be given of tbe 
fact on this notice ) 


No 7 

Notice to a Party to a Suit not made a Party to the Afteal but 
JOINED BY THE Court AS A RtSPONDEVT (0 41, r 20) 

(Ti/lf } 

Whereas you were a party m Suit No of 10 , in the Court 

of < And whereas the has 

preferred an appeal to this Court from (he decree passed against him in the said suit 
and It appears to this Court that you are interested in the result of this said appeal 
Tins IS to give you notice that this Court has directed you to be made a respon 
dent in the said appeal and has adjourned (be bearing thereof till the 

day of 19 , at 

A.M If no appearance is made on your behalf on the said day 
and at the said hoar, thcappesl Wjll be heard and decided in yourabsence 

Given under my hand and the seal of the Court, this day of 

19 

Judge 


llEMOBANDUSt OF CRO 
^tnEREA*} the 

Court at 
in f^>t No 

day of 

forbearing the appeal was served on the 
day of 


No 8 

s OfcjtCTiov (0 41, r 22 ) 

(Ti«e ) 

has preferred an appeal to the 
from (he decree of 

of 19 , dated the 

19 • and Bhercas notice of the day fixed 
on the 

files this memorandum of cross objec 


tion under rule 22 of Order \LT of the Code of Civil Procedure, 190^, and set fortfi (bo 
following grounds of objection to thedecreoappealed from namely — 



APPENDIX C. — APPEAL, REFERENCE AND REVIEW. 1249 


Forms of 


Court at 


No 0 

DECurr ix Appeal. (0 41, r 35) 

{Ttllt ) 

Appeal No of 19 from the decree of the Court of 

dated the day of 

Mtmorandnm of Appeal 

riatnftjf 

Defendant 

The above named appeals to the 

from the decree of , in the above suit, dated the 

daj of 19 , for the following reason*, namely • — 

This appeal coming on for heariog on the day of 

19 , before m the presence of for 

the appellant and of for the respondent, it is ordered — 

The costs of this appeal as dehailetl belon, amounting to Ra , are to be 

paid by costs of the original suit are to be paid by 

GiVE'i under my hand this day of 19 . 

Judge 

Costa of Appeal 


Appellant. 


Amount 


Respondent 


Amount 


1 Stamp for memorandum of 

apiieal 

2 Do far power 


Service of processes 
Pleader a fee on Rs 

Total 


Stamp for power 
E>o for petition 
Service of processes 
Pleader s fee on Rs 

Total 


No 10 

Appucatio to apfeau I’ll ronsiA paiperi* (O 44 r 1 ) 

I the aboae named 

present the accompanying memorandum of appeal from the decree m the above suit 
and appl> to be allowed to apjieal as a pauper 

Annexed is a full and true scheilule of all the raoaable and iramoaable property 
belonging to me with the estimated value thereof 

IHIevl the daj of 19 

{Signed) 

—Where the apj hcation is bj the ptamfiff he should state whether he applies! 
and was allowed to sue in the Court of fir<t instance as a pauper 


No 1 1 

Notice or Appeal in torsu pupepo.* (O 44 , r 1 ) 

{T,ile ) 

MjlEnE.\s the above named hai applied to lje allowed to appeal as s 

pauper from the decree in the above suit dated the day of 

«nd whereas the daj of 19 


40 
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THE FIRST SCHEDULE 


Forms of Appeal. 

App. G. fixed for hearing the application, notice is hereby given to you that j£ you desire 

to show cause why the applicant should not be allowed to appeal as a pauper an oppor 
tunity will bo given to you of doing so on the afore mentioned date 

Given under my hand and the seal of the Court this day of 

19 


Judge 


No 12 

Notice to show cause why a certificate o? afeeai. to the Kino in 
Council should hot be ocahtsd (0 4C, r 3 ) 

{Tide) 

To 


Take notice that 

has applied to this Court for a certificate that as regards amount pr value and nature 
the above Case fulfils the requirements of Section 110 of the Code of Cm! Procedure, 
1908 or that it is otherwiseafitoneforappealtoHisWajestymCouncil 

The day of 19 is fixed for you to show cause 

why the Court should not grant the certificate ashed lor 

OrvEN under my hand and the seal of the Court, this day of 

19 . 


Reg%ilrar 


. No n 

Notice TO Respordekt of Admission oFTKEATPEALTOTHEKuto iv Council 
(0 45, r 8 ) 

(Ti<f« ) 

To 

Whereas 

in the above case, has furnished the security and made the deposit 
required by Order ^LV, rule 7 of the Code of Civil Procedure, 1908 

Take notice that the appeal of 1h« said to His Majesty in Count'd 

has been admitted on the day of 19 , 

Given under ray hand and the seal of the Court tins day of 

19 Begidirar 


No 14 

Notice TO SHOW causewhs a Review should not bf granted (0 47, r 4) 
(TJlt ) 

To 

Take notice that has applied to this Court for a 

review of its decree passed on the day of f9 m 

thoabovocase The dayof 19 isfised 

for jou to show cause why the Court should not grant a review of its decree in this ca«e 

Given under my hand and the seal of the Court, tins dayof 

10 


Judge 
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^^SCELLANEOUS, 


No. t 

\CKEC.VEVr or rARTll>. A'' TV* T^CES- TO TK TWED (O I-l, r 6.) 

(r.(V I 

^\ iiERE.V'> we, the ivvrtie^ tn the aboro ««if, are asreetl as to the question of fiet 
[or of Uw] to be dreuteil Wtween ns ami the point at i<s.«e between n« is whether a eUim 
foumloil on a Iwul. lUtfsl the ilav of 19 

and hle<l aa Rshilut in the Mid <nit, i« or is not bevcnd the statute of 

limitation (or ‘‘iJr Hr jrnaf of i.v»«e •fAnfrrrr it woyfce) 

\'e therefore serenlU biml our-elvo' that, niH'n the £ndins of the Court m the neca 
tiveloraftirtnativel of such issue, will pav to the v»k1 

the sum of Ropees (or such «um as the Court 

«hvl1 hold to l>e due thereon) and I, the mh! trill areept the 

MI 1 ««ni of l'uj*ee-« (or «uch sum as the Court «hall hold to be 

due) m full sati faction of mv eUim, on the l«ond aforoMid [or, that npon such finding 
I, the Mid will do or al^tam frt'ia doimr, etc , etc ] 


Wllnetses. 

1 


riunUff 


IXiteil the 


dav of 




\o. i 

Norn E or arm* arta's rv'R the TtUNsrEB a't a 't it Tva A^oTllER Cottt eor truu 
(Srcfioa if ) 

In theCanut of the r>i«'nct Judceof 

No. of 11 


To 

iiEKtLa' an application dates! the tlaa of 

ruadetothiaCs'urt ba the 

11 now pendins in the C« urt of the 

which i< plainiifl ami 

transfer of the 'Uit for trial to the t amrt of the 


19 , has been 

in^iiitNiv t,( 

in 

IS defendant, for the 
at . ^ 


\c>uarehereba informed that the daa of 1<» 

haa l>ecn fixcsl for the hearinc of the application when aou will le heard if you de*ire 
to offer ana oljection to it 


GiaE\ underma hand and theaeal of the Cawirt, Ihi* day of 19 

J artje. 


No. 3. 


Notice or ^AtME^T iwro Cc'crt (O 21, r 2 ) 




TaVe notice that the defendant baa paid into Court R*. and sars 

that that sumis«uaicient toaati'fa theplatntiff'acUimin full. 

\ \ , P’eaitrf^ He /V/eadjat 

To 7, p’enjer / >f lie 
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Forms — Miscellaneous. 
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To 


No 4 

IsOTUE TO «iHOTl CAISE (GENERAL FORM) 
(TUJe) 


UEREAS the above named 
Ins made apjilicAtion to this Court that 

\ ou ate hetebj v, amed to appear m this Court m person or b) a pleader duK instiueted 
on the day of 10 at o clock 

m the forenoon to show caus'^againrt the application failing wherein the said application 
will be heard and determined ex jporle 


(.l\EN under in\ hand and the seal of the Court this day of 19 

Judge 


No 5 

List op I>oc^rME^TS prodcced bv 


(0 n r 1) 
{Txth ) 


No j 

Description of document 

Date, ifan\ which i 
the document 

bears ^ 

Signature of partv or 
pleader 

1 ' 

2 

3 

4 



1 

1 



No 6 


Notice to Parties or toe Pav ppced for Ena^iination or a Witness 
ABOUT TO LEAVE THE JomSDICTION (O 18 r 16) 

(Tide) 

To 

plaintiff (or defendant) 

W heReas in the Aho\e salt ap] lication has been made to the Court b} 

tli»t the examination of , a witness 

rei\uwed hj the *ail m the Raid suit maj 

taken iiimiOilwtcN and it has been shown to the Court s satisfaction that the said 
WTtn<r<3 IS alioiit to lene the Court s junsdiclion (or any other good an I tuf 
to be etnte I) 


Take notice that the examination of the s.iid Witness 
Ve taken \*y the CouTt on the. Ciay q) 

Itntcil the dry of 


Will 

UJ 


dry of 


Jiiifje. 
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Forms— Mlscel 


No 7 

CoMSii^iO”? TO ^TAJ!I^E As^rsT IIrrsEs<i (0 2fi, rr ■!, 18 ) 

{TfU ) 

To 

herEas the e^ idence of if requirwl bj the 

in the above unit , and whereas , you are 

requestwl to tike the evidence on mtrrrogatories (or tua toce] of such witne« 

and jou are herel^ appointed Commissioner for that purpoae 
The evidence will be taken m the pre«ence of the parties or their agents if m attendance 
who will be at libertj to question the witness on the points specified , and jou are further 
requested to make return of such evidenoeassoonasit msy be taken 

Process to compel the attendance of the witness will be issued bj anj Court having 
junsdiction on sour appUcation 

A sum of Its , being jour fee in the abose, is herewith forwarded 

Gn £v under ni\ hand and the seal of the Court, this daj of 19 

Judge 


No 8 

Letter op Re^iest {O 26, r 5) 

(Ti/fe ) 

(Heading — To the President and Judges of, etc etc , or netheeatt maybe ) 

II here ts a suit IS now ponding m the 

in which id R IS plaintiff and C D is defendant Vnd m the said suit the plaintiff 
claims 

(abHraet oj claims) 

'knd whereas it has been represented to the said Court that it is necessary for the 
|ur]iose of justice and for the due determination of the matters in dispute between the 
psrties, that the following persons shouhl be evammed as witnesses upon oath touching 
F I .oi 

G // , of and 

/ J.of 

And it appearing that such witne*ises are resident within the jurisdiction of jour 
honourable Court 

Now I as the of the said Court, have the honour 

to request and do herebj request that for the reasons aforesaid and for the assistance 
of the said Court j ou as the President and Judges of the and , or some 

one or more of you will be pleased to summon the said witness (and such other witnesses 
as the acents of the said plaintifi and defendant shall humbly request you in writing 
so to summon) to attend at such time and pbeo ns jou shaff appoint before some one or 
more of \ ou or such other person as according to the procedure of your Courtis competent 
to take the examination of witnesses, and that vou will cause such witnesses to be ez 
amined upon the interrogatories which accompam this letter of request (or nca toc<) 
touching the said matters in question in the presence of the agents of the plaintiff and 
defendant or such of them as shall onduenoticegiien.attendeuchexamination. 

And 1 further haie the honour to request that you will be pleased to cause the 
answers of the said witnesses to be reduced into writing and all books, letters, papers 
and documents proaluced ujmn such ezsmtnation to be duly marked for identification 
and that aou will be further j leased to authenticate such examination by the seal of 
your tri! urwl, or in such other wav as is la aeconlance with your procedure, and to re 
turn the same tocether with such request in writing if anv, for the examination of other 
witnesses to the sai 1 Court. 
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Forms— Miscellaneous. 

App. H. Note — If tlio reqiip't h directed to a forci;^ Court, tho Monls “ through IIii Jlajeitv's 

Secretary of State for roreiRn Affairs for traiisminiion ” should bo ftisertcd after tho 
words “ other M it nes«ics “m the penultimate lino of this form ) 


No 0 

Commission FOn a Locai. I».%fstioation, on to enamisl Accounts 
(0 26. rr 9. II ) 

{T,lU) 

To 

IViiEnEAS It la decracti requu>ilo, for the purpose of the suit, that a commission 
or should bo issued , You arc hereby 

appointed Commissioner for the purpose of 

Process to compel the attendance before %o« of an^ nitnesses or tor the proihiction 
of any documents, nhom or which you may' deaire to c\amino or in^pcctj Mill bo iisued 
by any Court ha> mg jurisdiction on y our application 

A sum of It# , being your fee tn the shore, is beremth forwarded. 

GnsM under my hand and the seal of the Court, fb« day of Jh » 

Ju/f^e 


l»o lO 

COMStlNNlON TO MAKE A PARTITION (0 26, T 13 t 
(Tide) 

To 

IViiFREAS it IS deemed reijuisite, lor tho purposo of this suit, tliat a eommisaion 
should bo issued to make tho partition or separation of the property Bpceided in, and 
aceorilingto the riRhts as declared in, the decreo of this Court, dated tho 
day of 19 . You aro hereby appomletl Commissioner 

for tho wild putposo and are diroctwl to make such imjuiiy as may bo neee«aaty, to divjilo 
the said property nceonUng to the best of your skill and judgment in tho shares set out 
in the said decree, and to allot ouch shares to the scTeml parties You aro hereby 
authorired to nwanl sum* to lie paid to any party by any other party for tho purpose 
of e<luAliZing tho nuIuo of the shares 

l’roce«3 to compel the attendance before you of any witness, or for the production 
of any documents, whom or which you may desire to eramino or insjiect, will be issueil 
by any Court liaNingjunsilictioh ony our application 

AsiimofHs .being jourfeoin fhaaboip Ishereivifji fornariletl 

ClVENUndermt hand and the seal of tho Court, this day of Jt • 

Judje 


^'OTICfi TO 3flNOn I>ErrNDANT AND CVARDlAN (0 32, f 3) 

(rule) 

Jfinor iV/emliin/ 

^ioturnl Ciiarilitin 
To 

UnrnEAs an npplicntion has been presentetl on the part of the Plaintiff in the sboio 
suit for the appointment of a guardian for the solt to tho minor defendant, you, the said 
minor, and you • 


lirre tiurrt Uw AaiHf ot BusMlan 
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Forms— Miact 

arc hereby required 

to take notice that unless within days from the sen ice upon jou of 

this notice, an application is made to thu Court for the appointment of jou * 

or of some friend of j on, the minor, to act as guardian for the suit, the 
Court will proceed to appoint some other person to act as a guardian to the minor for 
the purposes of the said suit 

Guev under my hand and the scat of the Court, this day of 10 . 

Judge 


No 12 

Notice to opposite Pahty op da\ fixed fob Heabivo Evidence 
OP PikOPERissi (O 33, r 6 ) 

{TttU ) 

To 

Uhebeas has 

applied to this Court for permi&sion to institute a suit against tn forma pauperis 
under Order XXXIII of the Code ©f Cml Procedure, 1008, and whereas the Court sees 
no reason to reject the application , and whereas the 

day of 10 , has been fixed for receiving such eTidenco as the 

applicant may adduce in proof of this pauperism and for bearing any evidence which may 
be adduced in disproof thereof 

Notice IS hereby gtren to you under rule 6 of Order XXXIII that in case you may 
Wish to offer any evidence to disprove the pauperism of the applicant jou may do an 
on appearing m this Court on the Said day of 

19 

Givex under my hand and the seal of the Court, this day of IQ 


No 13 

Notice to ScbEtt op ms Ludiliti under a Decree. (Section 145 ) 

{Title ) 

To 

Whereas JOU did on become 

liable as surety for the porformarice of any decree which might be passed against the 
aaid defendant la the abore suit , and wheruas a decree was paved 

on the dsj of IQ , against 

the said defendant for the pajment of , and whereas application 

has been made for execution of the said decire agauist you , 

Take notice that jou are berebi requimi on or before the 

day of IQ , to show cause why the said decree should not 

be executed against \ou, and if no soflicient cause shall be, within the time specified 
shown to the satLdaction of the Court an order for its execution will be forthwith 
issued m the terms of the said application 

Gr\ EN under mv hand and the sea! of theCourt. this day of IQ 

Judge, 


• Here insert the name of guardun. 
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App. H. 



ot the bet pMnUB 



COURT {OR HIGH COURT) AT 
Rfcisteh or Apfeaw from Decbect in tlse 3 



cnnpauORidtn )oo)nQ 
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THE SECOND SCHEDULE. 

Arbitration 
Arbitration in Suits 

1 . [S. 508.] (1) Wliere in any suit all the parties 

interested agree th,at any matter in differ- 
jor^otdrt ofVefwenc? ORce "between them shall be referred to 

arbitration, they may, at any time before 
judgment is pronounced, apply to the Court for an order 
of reference 

(2) Every such appbcation shall be in ^vriting and shall 
state the matter sought to be referred 
Alterations in the Rule — 

1 Theword mt«tesfed inclaus«(l)ha9be«n&<lded after tho word parties 
Soe notes below under the head AU the parties interested must join m 
the application 

S The Words in person or by their respective pleaders specially authorized 
m Wilting m this behalf which occurred in the old section after the word 
apply and before the words to the Court have been omitted 
Scops of the Schedule — The present Schedule deals with arbitration under 
three heads (c) — 

I U fttre a auU k<u been instituted and all the parties interested agree to refer to 
arbitration am matter in difference between them in the suit In that case all pro 
ccedings from first to last are under the supervision of the Court and they are governed 
by the provisions of paras 1 to 16 of this Schedule The first etep is to apply to the 
Court for an order of reference under para 1 If oU the parties interested have joined 
in the application an order of reference mil be made under para 3 

n here parties tiiMont hating recourse to Utigahon agree to refer their differences 
to arbitration and it is desired that the agreement of reference should lAve the sanction 
of the Court In tliat case the parties to the agreement v ®ny of them maj apply to 
the Court under para 17 to have the agreement filed in Court and to make an order of 
reference thereon If an order of reference is made all further proceedings will be under 
the supervision of the Court and the> will be governed the provisions of paras 3 to 
10 BO far as they are consistent with Ibe agreement {para 19) See jiaras 17 to 19 

III ^\■here the agreement of reference is made and the arbitration itself lake* 
place without the intervention of the Court and the assistance of the Court is only sought 
in onler to give effect la the atrard In that case anj person interested in tl e auanl n ay 
nj j ty to the Court un ler para 20 to have the award fled m Court Seo pvras 20 21 
All the parties Interested most Join In the application— In order to give 
jiirivlictmn to t} e Court to make an order of reference under this anl para 3 it »» 
nccoKsary tluit all the pfirticj tnlcrtelrl must a] ply to the Court (rf) An otiomey cannot 
ajjly unlcits e*pre«il\ authorized (e) and if one tf the jnrtics is a Tm *11 liorlncr* 

ir) OAobm AAah V WHAnmmact ttarrau (190 ) I "9(nl 167 *>9 1 A 61 . x 

«C*l 16' 29 J A 81 (f) 0 V /fli (I03-) 3" C A 

(J) r Ilian hkan v J/uA,>rnm«J Italian (190") 1 B IM I C ( S ) A t SIS 
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must jom in the reference (/) , but a reference bj a father who is the minaper of a joint 
Hindu family consisting of himself and his sons wiH bind the sons (>;) If all the parties j 
interested do not apph , and an order of reference w nude, the order is illegal, and if an 
award is made on such reference, the awarj also is illegal (A), and is liable to bo set aside 
in revision (i) Thus where m a suit for partnership accounts brought by A against 
Band C, A and B alone applied to the Court to refer the matters in dispute to arbitration, 
and an order of reference was made.itwasheld.onanobjectionniscdby B to the \alidity 
of the award, that C not haMng joined m the application, the order of reference as 
well as the award made m pursuance thereof were illegal (j) But when the part not 
referred can be separated from the part referred, para 12 (a) would appl> So in a 
euit where some of the defendants wereadultsand some were minors for whom no guardian 
ad litem was appointed, and the minors were not interested in the dispute of the pUuitifl 
with the adult defendants, it was held that (he Court was not justified in refusmg to 
file the award made on a reference by all parties, for the part which related to the minors 
and which was imalid could bo separated from tbe other part The proper procedure 
was to modify or correct the award under para 12 (a) of this Schedule (i) 

The word “inJcresled *’ is new It has been added togiveeffect toarecent Alisha 
bad decision (f) It refers to the succeeding words “ any matter in difference between 
them *' A party to a suit who is not interested m a matter m difference between the 
other parties to the suit need not join in an application under this paragraph for an order 
of reference A sues Band C, praying as against B for a declaration of his title to certain 
property and as against C for possession of the property A and B alone apply to the 
Court to refer to arbitration the question as to the oimmAip of the properly The Court 
has jurisdiction to make an order of reference, though C has not joined in the application, 
for the question of ownership is not in issue between A and C But Cnot being a party 
to the reference, the award is not binding upon him, though it is binding as between A 
and B (m) A in execution of a decree against Band C attaches property alleging that 
it belongs to B D sues for a declaration that the property belongs to her, and does not 
implead C who claims no interest in the property The matter in difference between 
Don the one hand and A and Bon (be other hand may be referred toarbitratwRaltbough 
C does not join m the reference (n) 


The fact that a defendant lias not put in an apjiearanco or has not contested tho 
suit IS no reason for holding that he is not a party interested, (o) , although there are 
some decisions to the contrary (p) Thequestion whether a party is “interested” within 
the meaning of this paragraph is one (o be decided on all the facts of each case (q) A 
jiaity may be interested although no relief is claimed against him, and when a usufruc- 
tuary mortgagee sued m ejectment of persons wbo claimed tide adverseh to the 
(f) ” ' • ’ ^ r » .. 

<?) 

<*) , . , , . 

(0 
<n 


(e> 


(1) C'ntid » romnif (l»»3) • Pst 

7-7 *«1 C 8 <2t)A 1* 33 
(0 room Hal » bai^ Al> (1908J U All S29 
<ik) BuKota V (■■•Uo (l«97) 4 C U K as 

I 0 am it at \ ''stfif J(i(l»08)8IAD 889 
nxaiwass/s I '‘MSsrsX.irwiiti 44 

Mad L J SS9 73 I C 808 ( 33) A « 
SO’ '•sn>lV J«ri«/ra(I»8-|4S«.al l-J 
4SS. 103 1 C «2S (8-) \ t ei9 
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Sdl. Hi niortgagoj, the latter was a party mtetested although no relief nas claimed against 
para. 1 0 ) it lias been held that if two defendants are jointly and seierally liable to the 

plalntiS the matter m difference between the plaintiff and one defendant mav be rahdiy 
referred to arbitration although the other defendant does not join in the reference (s) 
A person, however, who is not a necessary party to a suit is not a party “ interested ” 
Withm the meaning of this para (t) See O I, r 10(2) The question whether a party 
IS interested within the meaning of this paragraph must be decided on the facts of each 
particular case («) 

“ Apply." — This section requires that all the parties interested should not only 
agree to a reference, but that they should all apply to the Court for an order of 
reference {«} Therefore if one of the parties interested agree to a reference, but he 
changes his mmd subsequently and does not join m the application, the application for 
an order of reference should be refused (to) 

Matter m difference. — This must be a matter m difference m the suit itself (r) 
Where an awaid comprises matlera which ate not m dispute m the suit, and adjudicates 
upon the rights of a person who was not a party to the suit and who was interested m 
some of them and the findings with reference to the matters in question m the suit could 

. ’ “ otherwise invalid" within 

hat para so fir as it deals 


, V- 'Ti^ ""^Vision requiring the application to 

1)0 hence an award is not invalid merely 

becai tiot made m writing (e) In a 

recent case before the Judicial Committee where the agreement was in writing but it 
was not signed by one of the parties, it was held that para 1 of this Schedule did not 
require that the writing should of necessity be signed (a); and it has also been held that 
the record made by the Court of an oral application is sufficient (h) But where a par* 
danishin lady was a party and the application was signed by her pleader who was not 
authonred by his vakalatnama to do eo. the award was held to be invalid (e) For 
form of application for sn order of reference, see the Appendix to this Schedule, form 
No 1. 


Before Judgment — A suit may be referred to arbitration after a reference is 
made to the High Court (d) 

*' Court.”— Section J07 of the Code provides that an appellate Court shall have 
the same powers as a Court of ongiiul junsdiction It follows therefore that an appellate 
Court can act under this paragraph, and refer matters in dispute in the appeal to arbi 
t rat ion if all the j>arties interested agree to a reference («) But a Court to which certain 
issues have been referred for trial under O 41, r 25, cannot act under this paragraph, 

it) 

(•) 

«) 

(») 

(r) 

(“■I 
(r) 


fe) Chamtia \ ClamrtA (Ifl’fl) 53 I.A 1, »■* 
tal 858, B2 I C CJ3 ( 25) A I’t 293 
<*) Sftoma .SuHrfram V AMa{ iati/ (IVOO) /7 
til Bl, AMul l/amiU \ /Iwt 
(1B08)80A11 32 ... 

(a) UmntSina\ Svti/ui?.Val (l0t6)i3JA I. 
43 tal son 32 It 1st iAar/iC Al‘y 
/Ma2rre<»(1920) 62 All 81 ( 29) A A 763 
(») .V«Anl<irv J/flHoAn.' {19241 40 All 2U« 79 
1 t BIfi, (24) A A 640 

{«■) tfnMrn .ValA\ ptmria -'o'A <'®20) -5 

(<) f 44 All 01.6470 

(f) D.'Uny (1911) 53 All «<*>•'* 
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a« the dut} of such Court ii to fry the issues as directed L\ the appellate Court and to 5 
return to the appelbte Court its findings thereon together « it h the eMilenee (/) Similirlj j 
ft Court dealing «ifh petitions under the IVosineisI InsoUencj Act, 1*107, has no power 
to refer the proceedings to arbitrators to decide whether the petitioner should or should 
not be declared an insolvent (g) 

Revocation ol arbilratota anlhorlty — When a matter JS referred to arbitra 
lion bj an agreement between the parties tririiotif /4e tnlerttnhon of a Cotirl of Jueltrt, the 
agreement to refer to arbitration cannot be resokeil l»j anj jiartx without good cause and 
a mere a^bltrar^ re\ocation will not he]>ermitte(l h\ theCourt (A) 'i here a ehimant did 
not proeeeil with the reference for a ]>enod of nine months without ans just cau«e, it 
was held that it amounted to a good cause sufficient to entitle the other partj to revoke 
the submission («) Similarly if the arbitrator is indebted to one of the parties at the 
time of the reference or becomes so indehttsl after the reference, and this fact is not 
disclos/>d to the otlier partj, the non disclo'ure is a euffinent cause for tesokmg the 
submission upon discoierj of the fact (j) 

But when a matter is referred to arbitration by an order of the Court, the Court alone 
can revoke the authority of the arbitrator, and only m the cases specified in paras 5, 
Sand 15 The Court has no power to reioke the authorit) of an arbitrator m anj other 
ease Thus where after an order of reference was made under para 3, the defendant 
applied to the Court for an order to revoke the authority of the arbitrator and to appoint 
a new arbitrator in his place on the ground that he had come to Know of certain facts 
which showed that the arbitrator wssnot worthy of the confidence repexed in him it was 
held that theCourt had no power to make the order, as the ease did not come either under 
paras 5 8 or 15 It was further held that the objection raised by the defendant could 
only be considered after the award was made and filed in Court, and only to the evtent 
permitted bj para 15 (I) Note the words •* or being otherwise intalid ” m para 15, 
cL (c) 

Where a party dies after application but before order of reference — 

The death of a party to an application made underfills rule fora reference to arbitration 
before the order of reference is made does not operate as a revocation of the authority 
of the proposed arbitrator, therefore, if the right to sue survives, il is competent to the 
Court to make an order of reference after substitution of the representative of the 
dreeased party (f) All that is necessary n substantial representation without stnet 
adherence to the rules of the Cml Procedure Code as to legal rejiresentatives and 
guardians ad litem (m) 

Withdrawing from salt pending arbitration— See note to O 23, r 1, 

under the same head 

Probate proceedings — This Schedule does not appl^ to probate proceeding* 

A Judge has no jurifwliction to refer to arhilration a dispute about the genuineness of a 
will for an order granting prolate is a judgment in rem (n) 

ExeCQtiOn proceedings —This Schedule does not appU to execution proceedings 
and a reference to arbitration bv an execution Court is without jurisdiction (o) 

(0 V /•«hrCJki«rf(liWi>r AU MS 

(ri iMdha V date) i*bbi 

lUc DO so P Its SI I c i*9 

(A) rrelimjxv (IMISJ 12 U lU If 

113 SaJcan 3tmkamma4 > Sluv /Vsiiarf 
(100H)20AU IIS IrrwmalUr I rrwmtmlU 
(l»04):*M*<! 112 k»»iUllT roBKwn 
fal LJ S94 S»9 4« 1 & 

"It 

in Coiryy Po C<»t« <l!>90) 17 OI 200 
<J) ittkemrd V Uthmsn (1»02) 29 Cil rv 


23l!!c*-W^ /«f*"t«'(19U)80All Sil! 
(O /••rroT AiW«(19lM3SAn eis MIX' 9SS 

(m) euxvatdatr fto*! fAicias (1921 > 24 C W N 
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Sch.n, Revision — It haa Lecti held that the laliditv of an order of refefeneo may ho 
paras. 1*3 fnipcaehedm revision (Jj) 

Form — For form or application for so order of reference we tlio Appcndis to 
tins btliedulo, form No 1 


2. [S. 507, 1st para.] The arbitrator 
Apioinitnrnt oi srbi appoiiitcd HI sucli manner as may 

1)0 agreed upon between tlio parties 


3. [S. 508.] ( 1 ) The Court shall, by order, refer to 
- , . , the arbitrator the matter m difference 

wlucn he IS required to determine, anti 
shall fix such time as it thmita reasonable for the makuig of 
the award, and shall specify such time in the order. 

(2) "Where a matter is referred to arbitration, the Court 
shall not, sa%c in the manner and to the extent provided m this 
Schedule, deal with sucli matter in the same suit 


Tlie Word ‘ making ” lias l»ccn fuWitulfd for tho wonl ‘ delivery ' In fact tho 
word “delivery ’ was lonstnirxl as meaning “making’ See notes below under the 
head “ mal ing of award ’’ 


Fixing Of time or the maKlng of award— Tiie prewnt paragraph provides 
that tlie Court iluiU fix a reasonable lim® for the making of the nwnnl and spceify such 
timoin the order of reference I’vragraph 8 enables the Court from tune to time to enlarge 
the icrnwl for the making of the awa^ Paragraph 15 provides tlmt an award made 
after the expiration of the period ollowed l»y llio Court ma^ bo act a*ido by tho Court 
The provision c<mtainf*d in this ivatagropli requiring the C< urt to fi* « reasonable time 
for the making of the sward n* not merely director), hut imperative Hence lhi» pro 
V iwon should 1 o strictly follo»c*l At the samo time it has been h^d that if no time 
IS fixed for delivery of tho nwanl in the onler of rcftronce but tho Court subsequentlv' 
makes an onler for enlarging the time (pats 8) and hxex in that onler the time within 
wliiih the award should bo made, the omixsion to fix the tirno in the order of reference 
i« not fatal to the award (j) Itankin. J . Ii»x descrlbcil the prov isions as to reasonable 
time as lljc mam pillar of the scheino of the Sthrdul© Ity the refennre the Court j art" 
with control of the suit tcmporanlj, for the time limit will hung the matter back to 
tho Court and i noble It to rexiiim* control and either to ),ruiit further time or to BHper«cdo 
tho arbitmUon under para 8 If the Court fixes no time limit, it surrenders c'mlrol 
and ]uris<licii()n is involved Wcause Buch an onler profesxes to abrogate juri«ilietmn 
A<Tordini,lv a nferentc which gave the arbitrators leave to extend for aiah further 
time os they may ol/oie Ihtmtflrrt was I ell to be invah 1 nml the arbitration was super 
setlnl (f) "Sei imm 15, el (I) (<) and noUa thereto 


Afnlwimfsn i t<jn> X JloMni Rat tt»3.) bt 
All i'J7 (S.lA^ CAS (V/Hvrl/iSfv 
.IhJu Vamaii (1931) M tWI S.s |3p 
It SKI (Sl)AL £Sl StahaJfr Iraiat 
V llalr\ J)at (tO.s) tn All BVS 111) 
It SHI (.s»AA 710 rrfSssST 
'■■--I Itam (19'*) 19 All MIS 10. It 


(0 rata Hat 


,< .7) A 




' CA^sJArsia Bhairanl ■ 


Urhnan Dti v ’ .1. 

1A9 H,e I, lhu'r.mi.«ll^ laT-y 

Airri-u V Assor Arf •'V* II9-®1 ^ 

I uitndrn y JwsJnj (I9'*31 27 * 

('-“I 

0 M (J1 )il 
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Making of award — lo !-• m-ili* a (« c uni Si 

|ii^nr«l 1 \ U »• iirl ilmt r» fl i*Tit If tl*» Awnhl 1» W't/^ tiuit I* r nj IpIwI pgj. 

nn I nl I > l| <> All itrnt rn «iti in tl •> ]>i-r xl lin ItM iin |pr ll i< ]nmLm] 1 i( i« n t 
nrcpowin t t|p rnnkinc c f tl p awahI ll it i( *1 1 1 apI ull^ rmrl I] p Imn l« file 

C trt wjtl In fuel l«*ri ■! Tl p %a! IiI\ « f ll p •»*«! «|ppp l« mx n IJ p tnnUny < f il 
«itl in tl p I'pri mI nil «r<l nn 1 It U ImmAtPilAl t i «int Ia(p it f* Arlunll^ lrli\rrr<I 1 
ll p C n rt Tl i» whpfp ll p til p f xp« 1 1 \ ll p t ft fnr ll p <|piirrr> < f nn n«rAnI in a 
r III ]>pn tint; Ix-forp it ««• Ifll Aj ri) limo nn I tip Awnril va« com} Irint nn I » 2nip*i 
< n ll p inil \] ril I It (I 1 n t n-A h tip I An l< f ll p C urt t ntil ll p Pll i f April it 
«A>*|pntlAlt|p AMnnl wn* will in timp(*) 

ClaaSC (2) — I prp * mmirr i* fpfprfnl l » Arbilmli n ll p C >t rl pI n ll nnt 
(IpaI will it in tl p mi p puIi pxpp] t In tl « tnnnnpr ) rr tI 1p<I in ll !< N I p<l i|p If ll p 
w] Ip null in rrfrrmi I nrl itmll n nn t tl p | Inlnl Inclu Ir* a j rntrr f r r mI* tl p Cnirl 
rni 11 t rnnkp Alt nlrr for fo«l» (I) lloiiPthpC irt h.i» ti jx wpr I snint ]*prTni**inn 
t ll p ] tilnliff m will Iraw fn m tl p » it with I !-•«> I I ri g a frr«li p II f r Ihrir If 
n ivtmsrn) I in <11* St I p*1uIp f rrmpim I ng to <) -1 r 1 (u) Nor can tl p C n rl rrn kn 
llpnith rilj fllpAtlllrAt r nn I a| |>o nt « nrw nrl itrat r ptrrj I in ll p «»pp Plipoirp*! 
in ifiragrai I ' (r) N r i* it oitpn to ll p t "irt I » I par ll p puiI « n tl p mrril* un|ppf 
l| p Arl iimii n I A* Ixx-n puj«prpp<|pt| i n fpr i«rAp ’ 8irl ( /■) h iUiK lIpCrnrt 
liA* n p<»»pr to r iiTrin ah onlrr 1 % ll p nrl ilml r* mAking pot mpnt « f ll plr 

fpp* A conllU n prpcpijpnt t Up hcnrinir <f Up rrfprrn p Ihrrp Ix'ina no |«im(rni]ii 
In It if Iwl p«iu|p pm|>o«rrinc <1 p C lUft t > nukp nn r Irr i i llmt l>p|iAlf (j) (In llip 
MH p prfn il |p whprp nn awapI i< i> p wt a*i |p i n ant ci in I m f r inflntipp It it 
nr (Up pnrUpp I • 1} r rrfrrriKP lit I p<l IW rp t! r trrml uti n • ( (I r All ilniUon 
I rricmt ni? U pt rtlui«n p »pf lorm I Imrk lhpfA»p I IIPArlllml m fnrdprM n ( ) 
Form —I r f rm < ( r|pr < f rrlrrm p ppp f rin N .1 U p Ai l*pn Itx I ll I« 

S'! p«l |p 


4. [S 509] (1) AMicro tlic rtfcroncc is to or 

nioro arbitntors, proMtiuii nlmll lie undo 

Ml ff rffffrn p 14 In !•« , i p * » «• r 

rr mxp xirioifntip HI tlic ortltF lor II iIi!Kri,ncc of opinion 

poten n.xi nmong tlit arbitnitors — 

(u) ])) t!i( iippointnitnl of un unipirt , or 

(b) b\ tbclaniig tliat, tf tlic inajont\ of tlip arbitriton 
iigroc, tlic dccisum of tin. inajont) Hlinll 
prc^ ail , or 

(c) b) (inpoMtnng the arbitrators to appoint an 
uinjiirt , or 

(tl) otliLnuKc an inn\ Ik* agrtctl Ik tween the parties 
or, if thc^ cannot agn*!, as the Court nia\ 
(btinnirie 


I ) .*«■ 
I 

»i II - 


«t»nt — 

I MPT T Urn Jl»ii« II f>.«. 
|» 1>l4 r«- T -A A I 

1 r MtUmmtJ (In f 

• AH « 9 

^ « i~,r4 (l»i I (t An t ' IM |( 

9 I 3 >A A I'f 


U) *3pM>a« * (1«* ) t All lr* 

< A*ni * Hr** OWr-l 7< W 1 1»A 
(r) lit •OApt « 10 tX>«i 

(•r| Jtmttt lAMflW IflA It' 

1(1 A 'W « /■•r.TTfi • I Pixi 

« rtm t '«W ao A*!. 
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THE SECOND SCHEDULE 


Arbitration. 

sch, n, Revision — It haa been heM that the VAhclit^ of an onler of reference Ic 

paras. 1-3 tmi’cached m revision (ji) 

Form —For form nr a]i|>Iicalion f<»r an nnfef of reference ks> tl e Appendix to 
tliia Vlieilulo, form No 1 


2. [S. 507, 1st para.] Tlic arbitrator 
^\iiK)intmcnt of aebi appouitcd HI siicli mniiuer as may 

be agreed upon bctMccn tlie parties 


3. [S. 508.] (i) T)ie Court sbaii, by order, refer to 
. the arbitrator the matter m difference 

Or l« of refcrrncc i . i . i 

wliicli lie IS required to dctcrirune, and 
shall fi\ such tune as it thinks reasonable for flio making of 
the a\Yard, and shall specify such time in the order. 

(2) Wiicrc a matter is referred to arbitration, the Court 
shall not, sa^c m the manner and to the extent pioMded in this 
Schedule, deal ^^th such matter in the same suit 


Tli« \\ord ' m&kini; has been substituted for the wonl ‘ tieluery* In fact tho 
word delivery * was construetl aa mexnmg “tnaVing’ See note# below under tho 
head* lUakiug of auard ” 


Fixing Of time or the making of award —Tlie present paragraph provides 
that the Court shall fix a reasonable tiiso for the making of the award and specify such 
time in the order of reference Famgraph Senables the Court from time to time to enlarge 
the period for the making of the award Paragraph 16 provides that an award made 
after the expiration of the period allowed by the Court maj be set asido by the Court 
The provision contained in this paragraph re<iuuing the Court to fix a reasonable time 
for the making of the award is not merely directory, hut imperative Hence this pro 
vision should be etrictly followed \K the same tvnie it haa been, held that if no time 
IS fixed for delivery of tlie awaixl in the order of reference, but the Court eubsequentlv 
makes an order for enlarging the time (para 8) and fixes m that order the time inthm 
which the award should be made, the omission to fix the time fn the order of reference 
IS not fatal to the award (g) Rankin, J has dew ribed the prov isions as to reasonable 
time as the main pillar of the scheme of the Schedule By the reference the Court parts 
with control of the suit temporanly, for tho time limit will bring the matter back to 
the Court and enable it to resume control and either to grant further time or to supersede 
the arbitration under jiara 8 If the Court fixes no time limit, it surrenders control 
and jurisdiction is involved because such an order professes to abrogate jurisdiction 
Accordingly a reference which gave the arbitrators leaie to extend for such further 
time as 1/ e>j may allow Ikemedtes was held to be iniahd and the arbitration ivas super 
sededfr) See para 16, cl (1) (c) and notes thereto _ 


(p) 


Kiar (1891) 13 All 300 18 lA 5 

Jtparl-i,A (1908) 30 It 

.09 See in this connection 1 ""J 
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Making of award — AnftwarJ »Mid to be “made ' when it is compIete<l arn 
eigned bj* the Arbitrators llencc it la aafficient if the avart! is made, that is compIete< 
and signed bj the arbitrators, mthin the penod limited under this paragraph , it is no' 
necessary to the “making ’’ of the a%rard that it should actually reach the hands of thi 
Court within such perioil The validity of the award depends upon the mnfiny of i 
within the period allowed, and it is immaterial on what date it is actually delivered ti 
the Court Thus where the time faed b> the Court for the deliverj of an award m i 
suit pending before it was IGth April 1900, and the award was completed and signei 
on the 16th April, but did not reach the hands of the Court until the 17th of April, i 
was held that the award was within time (s) 

Clause (2) — A\’here a matter is referred to arbitration, the Court should no 
deal with it m the same suit except in the manner provided m this Schedule If th 
whole suit is referred to arbitration and the plaint includes a prayer for costs, the Gour 
cannot make an order for costs (t) lienee the Court has no power to grant permissio; 
to the plaintiff to withdraw from the suit with liberty to bring a fresh suit, for there i 
no paragraph m this Schedule corresponding to O 23, r 1 (ti) Xor can the Court revok 
the authority of the arbitrator and appoint a new arbitiator except in the cases specific 
in paragraph 5 (r) Xor is it open to the Court to hear the suit on the merits, tinlee 
the arbitration has been superseded under paras 5, 8 or 15 (tc) Similarly, the Coui 
has no power to confirm an order pa«se«l by the arbitrators making payment of thei 
fees a condition precedent to the hearing of the reference, there being no paragrap 
in this Schedule empowering the Court to make an order m that behalf (x) On th 
same principle where an award is once set aside on any ground as for instance tha 
one uf the parties to the reference had died before the termination of the arbitratio 
proceeding the Court has no power to send back the case to the arbitrators for decision [y) 
Form —For form of order of reference, see form ho 3 to the Appendix to this 
Schedule 


(1) the reference is to two or 

more arbitrators, provision shall bo made 
in tlie order for a difference of opinion 
among the arbitrators — 

(a) by the appointment of an umpire ; or 

(b) by declaring that, if the majonty of the arbitrators 

agree, the decision of the majonty shall 

prevail ; or 

(c) by empowering the arbitrators to appoint an 
umpire ; or 

(d) othen^^se as may be agreed between the parties 
or, if they cannot agfxje, as the Court may 
determine. 


4. [S. 509,] 

Where reference to two 
or more order to jroiliJe 
for dilTerence of orlmon 


(0 AtMtoonm "t JrwnaeAdldM <im) S MaA 
— t werrey \ Maeij. (1“W»> |J Horn 
ASjvwai (19U<m All 
lOS ImJ-W-AiA > J/HAamned (I90S) 
27 AH IM 

(0 7/ir« V ( am (1937) M All 1*2 IM 1£ 
T'D. (52)A-S IM 


(a) ShfoamSer T Xirodal (1»S7) 9 All ISS . /Vii 

CSera V Biptm (I90») 7 C W N 189 
(e> Hahmbhe\ \ bkanin (1689) 10 Bom 581 
(r) JemasT (1902) 24 AU 31*. 

(J> MeelT BoAerfa (1881)0 Cal 809 

{g} IfUaun ttan r AW Tai (1906) 50 JlU 
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THE SECOND feCHFDULF 


Arbitfation. 

Sch.II, (2) Where an umpire is appointed, the Court sliall fee 
paras. 4, 5 such time as it thinks reasonable for the making of lus award 
in case he is required to act 

Decision of majority —AVI til* order of rrfrrrnre dil n< t jroMle that th? 

ileii'<ion of the iiiajoritv of arI>itmlor« shoul 1 } recall am! two i f the fno arbitrators 
refused tn net, it wan hel 1 that an anard b) the remamiii}. three who eonstitutnl the 
majoritv y^a\ not \ali(l (♦) 

Empowering arbitrators to appoint an omplre— Tiic arbitrators have no 
1 oMcr luaj point an umpire, unle'« they are auti onred in tliat be! niff o) 

Arbitrator cannot be appointed timplre— The Court cannot appoint an 
arbitrator to bo umpire for an arbitrator cannot 1« arbitrator ns well as umpire (6) 
Delegation of duty by arbitrator — \n arbitrator cannot delepate his duties 
to ft third person (e) Hot be mft> ilele^ite to a thirxl person the perf rmance of acts 
» f a nuuHtcrnl cbaracler Tlius where an arbitrator cm] lojcd his son to take some 
moasurementa instead of taking them himself it was held that tjieftwanl «as not for 
that reason iii valid (d) 


1 owrr oUouTt to npnotnt 5. [ Ss. 507 (2), 510, 51 1. ] (1) 111 ftUy 

atbitrntoc fa utuiu <,<i»cs following cuscs, nanicly — 

(a) whore the parties cannot agree wnthm a reasonable 
time with respect to the appointment o£ an 
arbitrator, or the person appointed refuses to 
accept the office of arbitrator, or 

(b) where an arbitrator or umpire — 

(i) dies, or 

(ii) refuses or neglects to act or becomes incapable 
of acting, or 

(ill) lea\es Bncish India m circumstances showing 
that he will probably not return at an early 
date, or 

(o) where the arbitrators are empowered by the order 
of reference to appoint an umpire and fad to 
do so, 


ttuy party may serve the other party or the arbitrators, as 
the case may he, vvith a written notice to appoint an arbitrator 
or umpire 


(*) aarupothappa v JVoro«njap 7 >a (1861) 7 
Mad 17V 

(а) Sm th V Ludha (leiS) 17 Hooj 129 

(б) J apunfutnd v Jturaj (I9J ) 36 L W N 


331 138 I C 651 (S’)A C «I 

fl! > 

29 Cal 854 •'9 1^1 163 
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(2) If, \\itlun seven clear Cluj's after such notice has 
hcen served or such further time as the Court may in eacli 
case allov, no arbitrator or no umpire is appointed, as tlie 
case may be, tlie Court may, on application by the party ^vlio 
gave the notice, and after gmng the other party an oppor- 
tunity of being heard, appoint an arbitrator or umpire or make 
an order superseding the arbitration, and in such case shall 
proceed vith the suit 


Notice to appoint arbitrator — an onler of reference la made on the 
joint application of A and li, and the arbitrator refii«eii to act, and A serves B nith 
notice to a]>point a new arbitrator, the appointment of the now arbitrator must be made 
both bj A and B, and not bj B alone (e) 

Duty of Court under this paragraph — In the event of the happening of any 
ot yiaragtapb tV\e C«att mnat adopt, on* ot iv-o eoMvses 

pointed out in the jaragraph, namely, appoint a new arbitrator, or make an order super 
eedmg the arbitration Thus where one of three arbitrators refused to act, and the 
Court neither appointed a new arbitrator nor made an order superseding the arbitra 
tion, it Mas held that the award made by the other two was invalid (/) 

Appointment of new arbitrator or umpire— Under the Code of 1882, the 
Court had no poaer, on the happening of either of the events referred to in cl (a) of 
this paragraph to appoint a new arbitrator without the consent of all the parties to the 
reference the reason being that the corresponding section 507 of that Code contained 
the words' andfif] the parties desire that the nomination shall be made b} the Court ”(17) 
But these words have been omitted m cl (a), and the Court has power under this 
paragraph to appoint a new arbitrator without the consent of all the parties even m 
the cases mentioned in cL (a) In cases covered by cl (b), it is open to the Court to 
appoint only one new arbitrator m place of several old arbitrators (A) But the Court 
has no power to appoint an arbitrator or umpire under sub para (2) unless notice is 
given as required by sub para (1) and the party served with the notice has been given 
an opportunity of being heard (•) 

The power of the Court to appoint a new arbitrator or umpire may be limited by 
agreement A and B submitted to arbitiation on the terms that the umpire should be 
selected from seven jiersons named The umpire first selected refused to act, and the 
Court appointed a new umpire who was not one of the seven persons named It was 
hel 1 that the umpire not being one of the eeven named in the agreement, the award of 
the umpire was invalid (f) 


An irregularity of procedure in the appointment of a new arbitrator is cured by 
conicnt of jiarties. So when one of Ibreearbitratoia refused to act and the two remainin'' 
arbitrators co-opted a third and the parties consented, the award was held to be valid (A) 


(f) Charts ram \ <!4)aa iftl (i8lS) Vaa) Ktf 
no 11 : i< SS9 4S 1 C SVS 
(/) r«ltrCluiiu((tassr7ATl 

V Jtaptrajii (tasS) 1£ Stad 
113 ra«^rl1«<v V«rs»i (l»''0>*Lsb 
J es M t c eit 

(f) «ee /Nes'itKi V jroWMM(tS4SieSIsd «!• 

firAany ianodd (l’<91) IdCaL 3£« 
(I) ,raffmiMa(i&so]6C i.B i 


(0 AUt/rAamtv i>>a Dayai n01») 41 All S’S. 
40 I t #55 T/uztar liaa v Pam Dat 
(msVTLah 1_J 1#3 6^1 C *75 l£5)A 
1- S“4 /Wraa ia/ y taprAaod (1931) 
45 AIL--# in C 511 (31) A A -«1 
(i) tSamrkay (tg*2) 7 >(,,] jj q -j 

(t) Ar«at.ii4fa**Co 

(I93ipc.VV.N «„ 81, c ;?4“(2l,A 
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TllE SECOND SCHEDULE 


Arbitration. 

Sch. n. \\ here the nrLUralor tuimed bj the jiAriie*! reluwi to ivct, the Coiij-t though it I 
paras. 5-7 1 ower to nj point nnnttier arbitmtor, luis no power to direct the iwrtiei to j*aj »nv 

remuneration to him (0 

Where tirbltrator refases to act — if *n arbitrutor refu«e'» to act the Court 
cannot eomjiel him to act Thus where an arbitrator rcfuwl to act, and the Court 
iiiotead of accepting his refiival directed him to proceed and make an ai\nni it was hel I 
that the awan! was In^aIld The finality of an auarxl is IavhI entireh upon the prin 
ciplo that the arbitrators are judges cho-en bs the Jiarltea tbemscKes and that ruch 
judges are ici/finj to settle the disjmtes between them («) But an arbitrator has full 
power to retract his resi.,nAlion before it IS accepted The mere eifciini«tance of an arbi 
trator hai mg first tendered and then withdrawn his resignation does not dii eet him of 
the cliancter of arbitrator (a) Wlien arbitrators refu«o to act and the Court proccecls to 
tr} the suit an order superseding arbitration mat bcimjbedfo) 

Order superseding arbitration — t\hen once a matter is rrferreil to arbitration 
bj an order of the Court the Court has no power to hesr the suit on the nients unless 
the arbitration has been superseded bj an order under this paragraj U (p) or under 
jwrograpli 8 or 10 An onler ruper«e<ling arbitration under iwmgraph Sniaj be made b\ 
the Court Fuo motu but an order superseding arbitration under this paragraph can onl\ 
be made on an application bj the partv giring notice and after girmg the other i>arts an 
opportutiitj of being heiril (^) 

Revision— An order of the Court decidiog the question whether the arbitration 
should he superseded or a new arbitrator shouH be appointed is a case decided 
within the meaning of sec 110 and is subject to revision (r) 

Form— For form of order for appointment of new arbitrator, see the Appendix 
to tins Sche lule form no 3 

6. [S. Sl2.] Every arbitrator or umpire appointed under 
K,.m of o,Mt,.to, o. piragraph 4 or paragraph 6 shall hare the 
powcis as if lus name had been insert- 
ed in the order of reference 


7. [S. 513.] (1) The Court shall issue the same 
s,nm.„in,.nno.m.»i proccssos to the parties and witness 
whom the arbitrator or umpire desires to 
examine, as the Court may issue in suits tried before it 


(2) Persons not attending in accordance ^\lth such pro- 
cess, or making any other default, or refusing to gue their 
evidence, or guilty of any contempt to the arbitrator or umpire 
dunng the investigation of the matters referred, shall be 
subject to the like disadvantages, penalties and punishments, 
by order of the Court on tbe representation of the arbitrator 


(I) Jagannnih v Ch^tdl {1929} SI AH 50J 
115 1 t Oil ( 9) A A 144 
(»n5 " " 


(n) 

{o) Mangar \ S^ntoo (19 0) 5 Pat I, J A72 


- - ... - . 4 All ai" 

(}) fiKrfA Sfnv \annJ. (Ifli ) 0 Luck 393 
1"9I C 102 (3.)A O 151 .. 

frt V ChMi (1« 9) 51 AH 301 

115 1 C 011 (29) A A 114 ^IV'rn 
V ifuprAnnl (1I9J) 53 All 7 3 1371 u 
014 ( 31) A A 701 
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or umpire, as they would incur for tlio like offences in suits I 
tried before the Court. P* 


8 [S. 514.] 'Wlierc the arbitrators or the umpire cannot 

complete tho award 'uithin the period 
making spccificd in tlic ordcr, the Court may, if 

it thinks fit, cither allow further time, and 
from time to time, either before or after the expiration of the 
period fixed for the making of the award, enlarge such penod ; 
or may make an order superseding the arbitration, and in 
such case shall proceed mth the suit 


AltSratlOn In the rnle. — ^The words “either before or after expiration of the 
period fixed for tho making of the award ’ are now They give effect to decisions under 
the old section («) But they do not abrogate the ruling of the Privy Council in Ilaja 
2 /fir A aram v CAaudirain (t) that r 3 M not locrely directory but is mandatory (u) 


Extension of time for making award —If the time originally fixed for making 
an award has expired, and no award is made, (bo Court may extend the time for 
making the award It is not necessary that (he application to extend the time should 
bo made before the expiry of the period originally fixed for making the award Tho 
application may bo mado even after the expiry of the lime originally fixed ft) But 
It must be made before the award is made llie Court has no power to enbrge the time 
for the making of an award after the time for making it lias expired and after the award 
haibeen made (tc) Sec 143 of this Code does not alter (he law laid downm this respect (z) 
An award made after the expiration of the period allowed b> the Court roaj be set aside 
under paragraph lo (1) (c) The application for extension of time need not necessarily 
bo in writing ({/) 


\\ here bj an order of reference power is given to (he arbitrator to extend the time for 
making the award he can onl> extend (he time before the time originally fixed for making 
the award has expired (r) 


Estoppel — The parties to a reference may be estopped by thoir conduct from 
impeaching the lalidity of an award on the ground that it was made after time (a) 

Appeal — An appeal lies from an order sujwrseding au arbitration where the award 
has not been completed within the period allowed by (lieCourt{s lOI, sub s (l),cL(a)] 


9, [S. 515.] AMiere an umpire has 
irsTeTin^cu.Twrs'ore ^ccu appointed, be may enter on tbe 
reference in the place of the arbitrators, — 


(a) if they liave allowed the appointed time to expire 
^\lthout making an au'ard, or 


(f) ^|K.sI) 13 lit sou it, 


I U) a»<*Arw*>i«v 'a(jACAun./rr(I911)3SCal 
I 5*2 13 1 t 13 douttrUln/’alM/Tviiian 

'5;'*U»t»)4 IWt J, i -65. 
(y) StitU-kanJy .S«^r«w<l>2l)*6I!oni L E 
^ eo 1 ( wo ( SI) A II Xso ^ 
Ul ^^prnt\rt llu,Aut<en Ue»t X BhoU \mI), 
I tl»U)l»( W_\ 165 31 1 C 59' “ 
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(b) if they have delivered to the Court or to the umpire 
a notice in writing stating tliat tliej cannot agree. 

10. [S. 510.] Wlierc an award in a suit lias been made, 
the persons who made it .sliall sign it and 
r>i to Ik- .isncd «n'j jj, {q 1)0 filcd ill Court, togctlier i\ith 

any depasitions and documents wliich Iiave 
been tahen and proved before them ; and notice of the filing 
shall be given to the parties. 

Award need not be signed by arbitrators In each others presence.— It 

13 ftiiflicient if aU tho Arbitrnlon A(;rc« to the Ierni3 of the aaanI and lijni it Tlierc 
18 no proM«ion of law roquirm,* them to eijjn in the presence of cAch other (6) But 
tho An.-ird must be signed b^ aH tho arbitratom ijefore it is filed (e), but not nece«.«Arily 
At the Kinie time An<l pUee (J) An A«Anl Mgnetl by one of tho Arbitrators while it ts 
oil the file of the Court is mTAlid (r) 

Necessity of arbitrator's presence at meetings — Uliwi a ca«e has been 
referrtHi to ArbitfAtion, Ibe presence of all the arbitrators at all meetings, and, aboie aU 
at the list meeting when the final act of arbitration is done, is essential to the Tolidity 
of theaward (/). 

“Together with any depositions and doenments The Court has juris 
diction to compel arbitrators to giie up documents that may hare been filed before 
them AS oihibits during the couf*e of thearbitration Also if the oripna] records of 
the suit are handed to the arbitrators to enable them to proceed with the arbitration, 
and they fail to return them, the Court can compel them to return the records (y) 
The arbitrator s omission to file with his awanl tho depositions and documents may 
lead to the inference that he has been gndty of legal misconduct {h) 

Notice of tbe Siiag shall be glren —It is a material inrgulanty within the 
meinmg of sec 115, if the Court gi\es judgment without issuing notice, and judgment 
so given will be set aside in revision (i) 

Delivery of award — ^The act of an arbitrator in debienngan award to the 
proper officer of the Court for the purjHiRe of being filed in Court is not an “appliea 
tion ” within the meaning of the Limitation Act Hence there is no period of limitation 
within which an award should be delivered by an arbitrator to the Court (y) 

Form — For form of award see the Appendix to this Schedule, form no 5 


Arbitration. 

Sch. n. 
paras. S-ll 


11, [S. 517.] Upon any reference by an order of the 
Court, the arbitrator or umpire may, 'vith 
the leave of the Court, state the award as 
to the whole or any part thereof in the 


(*) J/ulAuiuen V Ae?ia Ifayakan {1895) IS 
Mad 22 

(e) Ayva$aini MudaliaT -> (1020) 38 

(rt) • 

<«) 

(1809) 32 l[nd SIO 1 I C 871 
(/) .landyfsmv Aal>rCAan(l(l885)7All 533 


(0 

A V. JU18 fcrealsoiiauiiu . . , 

(1928) 50 AU 51,102 1 C *09 (i'JA 
A CIl 

(j) rotariav Zraruon(]8Sl)7Cal 332 
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form of a special case for the opinion of the Court, and the f 
Court shall deliver its opinion tlicreon, and shall order such J 
opinion to be added to and to form part of the award. 

Special case —The Spceul case must lie on a point o! law only (1) 

Appeal. — An appeal lies from an order on an award staled in the form of a special 
case [s 104, sub s ( 1 ), cl (b)] Where the arbitrators differ on certain matters referred 
to them, but instead of referring their differences to an umpire as provided by the order 
of reference, thej submit thur oirn opinions in the form of a special case for the opinion 
of the Court such submission is not an award slated in the form of a special cose, and 
no appeal therefore lies from anj order made upon such submission (f) 

Form — For form of special case see the Appendix to tins Schedule form no 4 


. moaitr or 00 , 12 . [S- 185.] Tho Court may, by 

order, modify or correct an aivard, — 

(a) whore it appears that a part of tho award is upon 
a matter not referred to arbitration and such 
part can be separated from tho other part and 
does not affect the decision on the matter re 
ferrod ; or 

(b) ivherc the awaid is imperfect in form, or contains 
any oh\nous error \ihich can be amended Mitli 
out affecting such decision , or 

(c) where the award contains a clerical mistake or an 
error arising from an accidental shp or omission 


Power to modify or correct — ^The Court has no power to modify or correct 
an award except in the three cases mentioned in (he paragraph and it cannot alter the 
directions given in the award as to payment of costa (m) A Court acts without juris 
diction if it modifies an aw:atd because it labes a view different from that held by the 
arbitrator (n) Tho Court cannot extend the time fixed for jiayment m tho award or 
insert a pros ision for an easement of necessitj (o) 


Where a part of the award is upon a matter not referred to arbitration.— 

IMicre the matters in dispute in a snjt axe rrferml to arbitration but not the question 
of costs anj direction iri the award as to costs na^ bo struck out bj the Court, for such 
direction is a matter that tt sep-irablo (p) An award that goes bejond the terms of 
the reference is to that extent ultra nrra (g) But where no separation is possible the 
Court should remit the award to the iecoa«idera(ion of tfio same arbitrator unler 
paragraph 14 cL (a) 


rt«p>r<n>(l(>.i) 4S ncMB e«3 
■2.51 A II -2 

/ »trc7>al(I9I«) S5 llja 
Uh ss- 

v> 1 i xsa, ( :«) A I. 5ia 
(«) rarmaltatv I r;o dOlS) IMaJ Iw “8 
:ts A5 1 1 s.* Ojfil If mlrr « 

< SaftfMa ({S'*!) 45 tlMO SIS 

iJ It Tx-S ( 21) A 1( 1»I Afta I'ram 


(f) Tar 
{") 


_AWW<1»-|)«AII UJ eie 81 
iVrtttf (1930) n Uh. 312. 


(ft) 

12. I ( - . . _ 

tf) r>»7rfiLM » r*a5aa(ie.il 
sImj « It 

••UBJ B«- no S2, p 2ir: _ _ _ 

<f) Jlum-Jit A , Ah (mi) t3 AD. 
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Sch. n, Artlirator's power to set aside glfi on piyacnt of a ccnUn sna as 
pairas. compensitlon — Tv^ p«''»»r u' d«iV »!i »!,«■ pMiK^ i 

12-14 t''«* v*l) litT ?»{ A evil i« tlwHlrttn^L lo 'rl a.'kjf l*-^ pijt tpio pirri^-i 

tMT'p<TVlU'^ to t}iP d'tW (r). 

Clause tC\— TK m rlaa**^ i« n^w \n ant^npllml rtTor i« no prv’>i.nJ fir srtinj 

Appeal — *ppr4l L«“* ftwra *a nMifftRS or c\’'TT<‘tiie »n awari; *«>< 
lot ‘uh ( 1 ), ft (fV \n *rpo»l *^t 1» incf>ntpf*f~i «.« aa •ppoal (’'■'•n » 
d<*crrf tn tfrin* of a mrxhnfd was b«»M A«An *pjv*l fn'’a ihr on’rr nxlifn’*" 

ttf'Airanl {iv 


13. [S. 519.] Tlio Court Di.\v nl-o nnVo «iicli order 

It tlunfcr lit D'-^pectiris the co>t.s of the 
atumn “ arlntnition ailierc any question ari'-e^ 

n-ij^ooting «uch cost> anti the awinl con- 
tains 110 ''iifhcieiit proxnMon conccnnng tijeni. 

Costs of ATWtrtUen — TKm p»t*cr»ps rtfpr* to thr fwt« of pnxYoihas* Iv'to 
tho »rtntr*tor T>»r Ooart b»* aK' p>i’«fr to rsAtr Ah onlrr a« to envt* of prxvooluie* in 
Coon Attff tbr A«»nl Hot tf tho qoo'tion o! Ibr fr^tn of tho roit Ka* l»on rrtfTTwl I > 
the Atbitnitor the C^fin i< drlwnr*! br J«r*er»ph S fn'n riAVine ah o-iler a« to cvei# of 
the nut pmr to the tr'er^nor («). 


14. [5. 529.] The Court may remit the awanl or any 
wN-ff *wi ot r.n<^r niattcr D.'ferrotl to .irbltnitioii to the re- 
wfr-rrj’tf^Ktm. « cou'ideratiou of the same arbitrator or 
umpm\ uj>on such terms a« it thinls fit, — 

(a) where the aivanl left inidetemilnetl any of 
the matters referred to arhitmtiou. or where it 
determines any niattcr not rotorred to arhitriition, 
unless such matter c:in \>e sejurated without 
affecting the dctomiination of the matters 
referred ; 

(b) whore the award so iiidefimte as to he incap.ihle 
of execution ; 

(c) where an objection to the legJihty of the aw^ird i^ 
apjvirent u}>oii the face of it. 


Kenlssloa ot award when ihe award has itn nndetemlned any of the 
matters referred to arhltraiion — »h\- An Amird »hich doo< mt 

nil j>".^ of a 11 ri*tl(T« »« idtaIiI, to be thmt there »< Ati inplied conliH ■« 

in the -nbtaosT'j'n of the p»ni«*« 1 1 the AtbitiAtKin th*t the Award sh»ll di<poee of aU. 


Ir) C«iMt T ri'tlm ( 1 «:m S LurU 1 tP~ 
L V. ^tX fS!'! I o I 

to aiuii. lal T rc'vWisn IVm (ttSd <e 
Aa. 2 —, 5 « t < ssa. 


tn 

to 


n«»« X »,«»« <\S^ 5 t AL 1 .- 

rx\fS 2 » CA-lvS. 


r.w.^ 
i « I e. 


a. < 
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This implied condition may be waived by the consent of all the parties before the 
arbitrators (i) 

UTiero the issues m a suit were referred to arbitration, and there was no distinct 
and separate finding bj the arbitrators on each of Ibe issues, but there was a decision 
on the whole matter in controversy bctxreen the parties, it was held that the award cmld 
not be said to have left undetermined any of the matters referred to arbitration, and it 
should not therefore be remitted to the reconsideration of the arbitrator (w) A separate 
finding on each issue is not necesaaiy, when the whole matter in issue between thei>arti*s 
IS decided by the arbitrators (x) But where several issues in a suit are referre*! to 
arbitration, and the arbitrator decides by the award only one issue, the award must Jy 
remitted to his reconsideration (y) If the arbitrator fails to reconsider the award, tfy 
award becomes void see paragraph 15 E\en if parties come toan agreement as regaols 
some of the matters referred to arbitration, the award should contain ft determination of 
those matters though it be in terms of the agreement, otherwise the award would ly 
open to the objection that it has left those matters undetermined (e) 


Award patently Illegal — This is the rule m HoJgLiMon v lerme (a) whhh 
limits the right of interference by the Court to the case ‘ where a question of Uw 
sanly arises on the face of the aw ardor upon some paper accompanying and forming {«irt 
of the award ’ Tbisnile was extended in .yundunerv Auerfb) toa cn«e where an award 
referred to a contract and construed it The Court of Appeal held that they were entith/] 
to look at the contract and come to the conclusion that it was wrongly construed fian. 
daner v Aster has been doubted, and m Cbampsey Bh^ra A Co y Jnraj (,,j 

the Privy Council said * An error of law on the face of the award mems m th> ir hinU 
ships’ view that you can find in the award ora document actually mcenmrated ihirrUi, 
as for instance, a note appended by the arbitrator, stating the reasons for his judgment 
some legal proposition w hich is tlie basts of the award and w hich y ou can sty is crruti' oiis " 
Iti this caw cotton had been rejected by a buyer on a final award that it was of infi rfor 
quality under Rule 63 of the Rules of the Bombay Cotton Trade Association This rule 
gave the buyer the option of invoicing rejected cotton back at the market rato-^Hiti 
option which he would of course only exerciw if the market rate had risen IJut h» re tl » 
market rate was below the contract rate and the defaulting seller claimed to ncovi r lly 
difference The award allowed the claim and in the preamble of the award narrating 
the oents which led up to the dispute and the reference to arbitration mention ws* 
made of the contract and the letter of rejection fonnfenority The Bombay llii,h (^nirt 
seized upon this recital and said that as the contract referml to the Rules anil as tliii 
rejection was under Rule 52, the arbitrator* must ^la^e wrongly constnKHl tl>e ojniori in 
the rule as an obligation, and that this was an error patent on the face of the award TJ/* 
I’n>-y Council howeiTr raid that the rule in Ilatglinson v i'rrnie (d) iJo< s not iika/i that 
if in the nairatiie a refitcnee is made to the contention of one party, that opens t(io 
to seeing first what that contention is, and then going to the contract on winch the parties 
depend to see if that contention IS sound. They alvo observed that the arbitrau rs wern 
cntitlesl to pul their own construction on Rule 52 In another similar case th' error 
was said to be in the construction of a contract which was referred to in the award 


(r) 


U) 

(r) 


r«m r ‘•tUt (l*9«) SI Cal 

&{>(> SI I A 4" Itkaf>rcH /!*« v NA<r 
ilviUUIS) Punj lire n<i ». p sSi at 
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(■S'JA 1 7 
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Arbitration. 

Sch,n, but their LoriLhifs pointed out that the contract na^ not incorporatei in the award 
paras. which onlv made a guardtil alluiion to it for the purpose of carmarkui? the origin of the 

14 15 dispute (e) \\ 1 cre the only question Is a auit was whether a Hindu was born Wind 

and therefore not entitled to inherit and the suit was referred to arbitration and tie 
arbitrator made an award whereby the blind man was declared to bo entitled to a lift 
Interest in a certain portion of tbe property, it sras held on an objection to the award 
under c! (c) of this paragraph that the award was not so patently illegal that it could 
not bo rcniiltcd to the n consideration of the arl itrator (/) If one of the parties to an 
award is aajrdicate the fact that it is an itleg-it association as it is not registered under 
sec 4 of the Conipnnies Act is not an idegalilj apparent on the face of the award for 
the number of persons composing a syndicate is a mixed question of fact and law (j) 
Appeal — No appeal lies from an order under this paragraph remitting an airard 
to the reconsideration of arbitrators \\ here an awanl is remitted to the reconsideration 
of the arl itrator, and the arl itrator submits a fre^h awanl and a decree is pas'cJ in 
accordance with the revned award no appeal lies from the decree on the ground that the 
order of remittal was w-rong (r 16) and that the original award ought to have been 
accepted and acted upon (A) Hut whero an award is remitted to the reconsideration 
of the arbitrator and the arbitrator rcfuws to reconsider the award (which consequently 
becomes touI under ^laragraph 16) anil the Court proceeds to tr> the case and ps'ses a 
decree in the ordinary way [para 16 sub para (2)] the legality of the order remitting 
the award may bo challenged on appeal from such decree (») ‘ee sec 105 


15. 52**] (1) An a^ard remitted under paragrapli 14 

becomes void on failure of tbe arbitrator 
or umpire to reconsider it But no award 
shall be set aside except on one of tbe 
follomng grounds, namely — 

(a) corruption or misconduct of the arbitrator or 
umpire , 

(b) either partj ba\'ing been guilty of fraudulent 
concealment of any matter which he ought to 
ha'Ne disclosed, or of wilfully misleading or 
deceiving the arbitrator or umpire , 

(c) the award having been made after tlie issue of an 
order by the Court superseding the arbitration 
and proceeding with the suit or after the 
expiration of the period allowed by the Court, 
or being otherwise invalid 


(2) Where an award becomes void or is set aside under 
clause (1), the Court shall make an order superseding the 
arbitration and in such case shall proceed wth the suit 


it) 

if) 


Salleh italmmed v \athoomat (10*7) M 
I A 427 104 I C 47S 65 Cal ISO 
(271 A PC 164 

iladevaUt y iladepnin 0918) 41 Stad 
1022 44 1 C 644 


fa) Hao)t V «oIan*i (1Q30) 54 Bom 696 126 
1 C 303 < 80) A B 431 
0> SubbuJhv Subramania in08) 31 Sl-id <79 
(») Ctorgfv ro«/«in5ovn/ (1899) 2® Mad 20 
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Points of distinction between s 621 of the Code of 1882 and this Sc! 
paragraph — par 

1 4tajn{ m'tJeaf Ur eipirationtf period alhteed by Conrf See notes below under 

tbc same head 

2 U htn tRe aicard n oJ^runie tnwilid See notes under the eamc head 


3 Clau'O (2)is new 

Misconduct — ^Thctcrm' misconduct does not neccssnrilyimplymoral turpitude , 
It includes neglect of the duties and responsibilities of the arbitrators, and 
urliat Courts of Justice expect from them before alloning finality to their awanls (j) 
Xor does it necessarily imply corruption (X) 

Acts amounting to misconduct — ^The folloiriiig acts have been held to amount 
to ‘misconduct ' on the part of an arbitrator affording a ground for setting aside an 
award — 

J Irregularities in procedure which amount to no proper hearing of the matters 
m dispute (f), eg, hearing and receiving evidence from one side in the 
ot the othtt wwhoiiV Rstviig the tsdie aSected \->y auch 
evidence the opportuiuty of meeting and answering it (m) 

2 Proceeding with arbitration m the absence of one of the arbitrators (n) 

3 Refusing to hear witness produced by the parties (o) 

•1 Arbitrators improperly adding another to their number {]>) 

5 ^^here three out of five arbitrators were not present at the time the award 

was made and did not sign the award although it purported to be signed 
by all of them it was held that this amounted to misconduct, and the 
award was sot a^ide (?) 

6 Making inquiries about the matters in reference from outsid® sources m the 

absence of the parties (r) 

7 An unexplained delay of 5 years in making the award has been held to imply 

misconduct («) 


Acquiescence In acts amounting to misconduct — It is misconduct if eomo 
of the arbitrators are not present at some of the meetings But if this proceilure 
IS adopted with the concurrence of all the parties or acquiesced m bj them it is not 
open to any of the parties to impeach the award on that ground (f) 


Acts not amounting to misconduct —An arbilmtor is not bound by technical 
niles of proceslure Therefore it is not a valid ol jection to an award that the arbitrator 
did not act m stnet conformity with the rules of evidence (u) But ho should not make 


{/) Genm Viifcn v Ulfimj <IR«*) 9 SI) 2JS 
Amtr ISnum \ HaJn n lluMin «IW14) 
SO All SiS 23 1 C e a ir I 1 T^rUiat 
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(»•) Ctiwfii > ir rnnrtfcr (IS94) IS Com 299 
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lO* 1 C *0* ( 2') A II 49 
<0 X««j U» r Boairon UU (1919) 4 PsL 
X J 394 4 I--4CW 4«I C 711, Conrfii 
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Scb. n, pru’&to in'iuirjf^ l^'hind tli** Ia<Li of IL^ ftart]^ (r) unlf»i *othonz#*l hy th» vjde' tennj 
para. 15 **“* (ir) Aeam the nite of eridence whifh derUrM that letters written 

“ without j>rejudue ” shouhl not L** a<ltnitter] In evidence, lying a role founded op^ 
natural justice, Has hinding upon arhitratnra as upon Courts of Justice, and an arbitrator 
H wrong m res citing and acting «i»on such a letter But if no objection is taken bj th* 
other side to the admissibilits of iwh fetter, and *q awanl i« mvle, th* award wiHnot he 
eet aside on the ground of misconduct (r) If it is provided in an agreement for reference 
tliat an adjustment relied upon h> the plaintiil should not he taken into consideration 
bj the arbitrator, a Umnjtde mistake on the jsvrt of the arbitrator m admitting the 
mljustment in evidence does not amount to misconduct Such a stipulation is nothing 
but a rule of e\ idence mtn»loce«l pro hamte (y) If the arbitrator u eelecte*! on account 
of his rjwYial knovi ledge of the matter la dirpnte it is not rniseonduct for him to use his 
ejycial knowledge (j) But otherwise it is misconduct for an arbitrator to ignore the 
evidence and decide on hw ejwcul knowledge (a) 

It IS nut miwonduct on the part of the arbitrator to delegate to a third partj' the 
performance of acts of a ministerial character, so long as he eiereises his own judgment 
on the matters referred (t) ** Miw<mduet ” cannot he presumed from the mere fact 

that the arbitrator u the reUtive of one of the jKirties (c) Tlie mere fact that the 
arbitrator has t»ile«l to account for the delaj In making the award is no ground for 
prwuming fr^ud {</) 

In Bull T .Voni'i/ed fV'»o»<«»e of /^hott (»), certain matters In dispute between 
A and li were refcrml to arbitration The agreement of reference was drawn up by 
A e counsel Tlie aridtrator, feeling doubtful as to the meaning of a certain clausa in 
the agreement, wrt te tod to obtain bis counsel s opinion oq the meaning of that clause, 
A oblainrsi the opinion, and sent it on to the arbitrator B was not infomed of this 
until after (1 e award was made It was held that though it wouM have been pndent 
arut lifspnvt f r (lie arbitrator to have written to A with B • knowledge and i^ortned 
B of the opinion, the oOkssion to do this did not amount to “ miscondDct," as there 
was no },ftmnfl for impeaching the go«l faith of any of the parties concerned 

In Louis Drrfa* v ArvnnrJutln (/) an umpire a^lmittod in hts award having taken 
‘ indejieivlent legal ojunion ' as to the construction of an alleged agreement but the Privy 
Council upheld the award Their Lordships said ‘ The precise length to which an 
arbitrator may go in seeking outsule advicc uj>on matters of law may be ddhcult to 
prescribe in general terms .... In their Lordships’ judgment the language of the 
sward does no more than indicate that the umpire took advice upon the general rules of 
law bearing upon the case and does not mean that he left to an outsider the burden of 
deciding any issue in the case instead ufexerruing his owti judgment thereon.’ 

Evidence of arbitrator — tvbere a charge of dishonestj or partiality is made 
against an arbitrator, any xelevant evidence he can give is pn^erly admissible I* **• 
however, necessary to take care that evidence admitted as relevant on such charges 
IS not usc<l for a different purpose, namely, to scrutinize the decision of the arbitrator 
on matters within his junsdiction and in which h>s decision is final (s') 


(») 

(V) 

(I) 

(y) 

(e) 
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Appeal from decree based on an award on ground of misconduct— ‘ 

\o appeal lies from a decree passed m Rccofd-mco wjlh an award on the ground of j 
mi-wonduet of the arbitrator (h) The onli remedy arailable to the party aggrieved by 
the award is to apply to have it set aside under this paragraph See notes to 
paragraph 16 below, under the head Invalid award ” 

Fraudulent concealment of any matter which ought to have been 

disclosed — Wliere the arbitrator was the tetamed pleader of tho plaintiff and this 
fact U'as not disclosed by the plamtiQ to the defendant before the arbitrator was 
appointeil tho award was set aside on the ground that that fact was one which Ought to 
have been disclosed Every disclosure which might in the least affect the minds of those 
who are proposing to submit their dispute to the arbitrament of any particular mdivi 
dual as regards hia selection and fitness for tho post ought to be made so that each 
larty maj haie eierj opportunity of considering whether the reference to arbitration 
to that particular indiMdual should or should not be made (t) 

Award made subsequent to order superseding arbitration —If an 
Order is made superseding the atbitration under paragraph 6 or 8 or under cl (.21 of 
this paragraph or if the period fixed for making the award has expired tho arbitrators 
have no longer sei«in of the reference, and the> are funth ojjicto, and cease to have any 
more power to make an award than the man m the street (/) Similarly an arbitrator 
18 funetua o£ieto after the award is node, and he cannot thereafter add to or alter the 
award (I) 


Atvard made after expiration of period allowed by court —Clause (o) of 
e 521 stopped at the words the sun which occur in cl (I) sub cl (c) of this pant 
It was followed bj anotl er clause which ran Ihus An 1 no award shall be valid unless 
made withm the period allowed by the Court The latter ebuse has now been omitted, 
and instead thereof we base the words or after (he expiration of the period allowed 
by the Court added into sub cl (c) The eflect of this alteration is that the onl^ 
remedy now open to the partj impeaching an award on the ground that it was made 
after the expiration of the period allowed by tho Court is to apply under this paragraph 
(o set aside (Ac uirurd If no application is made to set aside the award under this 
paragraph or If the application is made but refused the award becomes final and no 
apptal Will lie from a decree ba«ed upon the award (I) [Under the Code of 1882 it was 
held that an appeal by from a decree based upon such an award (m) ] If the application 
to set aside the award is granted and an order is made under sub para (2) superseding 
the arbitration the onler is appealable under s lOI sub s. (1) cl (a) ‘'ee notes to 
r 10 below ‘ r»o appeal lies from a decree based on an award etc, and notes to 
jiaragraph 3 above. Making of award 


Another consequenee of the alteration is that whereas under s 521 of the old Code 
an award out of time was a nullity (n) it is not eo under the present rule Under tho 
present rule it is merelj voidable and if not sought to be eel aside within the penod 
of limitation (Limitation Act 1908 art 15S] it is binding upon the partie* 
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Sciu n. When the award Is otherwise Invalid — Thf wonU “or iiciris oiherwu-i* 

para. 15 thecmloffulvpl {p)aT^n^«' Un«l« 11 jpCo> 1 p of it wan Jicld tlmt 

an awanl wa* not a valid and l« cal awartl. an appeal noiild he from the dee rev Ivinei 
npin «ueh awartl. oven thnuch the decree tnicht lie in aerinlanec With the award Tl*e 
leadin? ea«e on the »ul jeet wn< /Tali rcvwiann (th^tt v (n) deculeil by the 

Hich C.inrt of Cilcntta in the year Tlie object of addini; the xronl« “or Vin; 

olhcrwi«e invalid’ into »uhcl (c) n 1 1 Miperrde the CaleiittA and other deci nnv which 
allowed an appeal fnini ndeeree haMod upm an tnrnfirf award and to pire rffeet to the 
principle of linalitv in ease* of arbitrativn enunmted bv their Lnrd-hijw of the I'nvj 
Conned in fiAvIomUiqn \ .t/nLtmmod Hutwia {p) and followvd in recent ca,o« (?) Tlie 
w«ult IV that the onlv reniedv now open to a party eeeVtnp to impeach an award av l*'inc 
invalid IV to applv nndeMhjvparacTaph toh\mt wl a<ide If he fail< to do «v, or if an 
applicatnn iv made but refuved.the awarvi beeomev final and wo apptnl will lie from a 
deem lw*ed vipm the awarvi See nolev to paraemph 16 under the head “ Invalid 
award It is worth while notme that the Special Committee which introduced the<e 
alterations intended to allow an apiw^al from an order under thi« paracraph retting a'lde 
or refusing to ^t avide an award (r), hut no such pron-ion i« cmtained in a 104 The 
words “or heme otherwise invalid * inclwdeevTrvpronndrnwhich the validity of an award 
could be imiieached See note •* Invalid awar<I under paragraph 16 Wow But 'W'lne 
cases, while eonrcdine that an appeal will not lie frv'tn a decree intcnnsof an award on 
the ground that the award is invalid, re«tnet the meftning of these wvnfs to nbjectnua 
rjvvdcm geacru with those in the preeeihng sentence* of the clause In this new objee 
tions that the reh renee is invalid eannot he taken under paramph 1 ^ but the order of 
the Court making the referenee maj be challenced in Tension a« being invalid (a) 

An award i« not illegal merelv becau-< it is based on endence pven by one of the 
parties on a special oath Skdmtni'tered under the Intfjan Oaths Act with the convent of 
the other partv (f) 

An award n invalid if the arlutrator* go bevond the eeope of the suit and decide 
matters which are not in «uit and which c'neem persona who are not parties to the 
suit llankin.J , aaid such an award cannot be treated partlv as an award on a reference 
bv the Court and partly a* an award bv private acreement, for there is no provision fir 
such simultaneous arbitration and the jun'dicliin for the different tvpes of arbitration 
must not be confused («) The IViTy Council reserved their opinion as to whether there 
may not lie an cveeptim to this eomrrebeTi.siTe statement as to simultaneous 
nrbitratnn, but held that such an award was not m aeeordanee with the order of 
reference and therefore “otherwise invalid ” under para 15 (t) In a enliseiinent ease 

pirties to a suit applied for a rcferenei as ti matters m difference in the suit and 

other matters as well The Court referred to arbitration the matters in difftrence 
in the suit only The xiarties then made a reference without the intervention of the 
Court of these other matters to the aame arbitrators who made tvro awards. Tl>e Court 
held that as the arbitrators bad kept the twu matters distinct the awanl on the suit 
reference was valid («c) 
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Appeal from order under tbls paraffrapli — !■ ’cecpt m tic cn«c proMded s 

bra 10r,c] (a) na appeal lies from nnorderundrrthu jMrajrraph«ettm^ a^ideor refusing j 
to act aside an award (x) If the objecting part\ does not appear in support of his j 
objection, the Court has no option but to pronounce judgment in nccordinee with the 
award (y) , and the decree made thereon cannot be set a«iiie under 0 0 r 1 3, because 
it is not an ex parte decree (a) Rut it the onler under this paragraph is made bj a 
Chartered High Court, it amounts to a judgment withm the meaning of cl 15 of the 
letters Patent and is appialable under that clause Sec notes to a lOf under the 1 ead 
‘ Letters Patent appeal See also notes to piragraph 21 below under tl e head Appeal 

C 

be ultimately passed in the suit (n) [nee a lOo) A different \iew has been taken by the 
High Court of Allahabad (6) 

Revision — An order under this jiaragraph setting aside or refusing to set aside 
an award is not subject to ren«ion (c) But an order superseding arl itration may be 
attacked under a lOo in appeal from the decree m the suit (d) 

Suit to set aside an award — If the proceedings are not fraudulent fictitious or 
rexatioua no suit ^11 lie to set aside an award (e) 

16 . [S. 522.] (1} Wlierc the Court sees no cause to 
remit the award or any of the matters 
referred to arbitration for re considera 
tion III manner aforesaid and no applica- 
tion has been made to set aside tlie award or tlie Court has 
refused such application, tlie Court shall, after the time for 
making such application has expired, proceed to pronounce 
judgment according to the award 

(2) Upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except in so 
far as the decree is in excess of or not in accordance with, 
the award 

After the time for making sucb application has expired ’-~That m after 

10 days from the date on wl leh tlw* award ih filed in Court and notice of the filing ha^ been 
pnen to the pirties eee I imitation Act ISO^ ech I art 158 as amended by Act 18 of 
l'>19 Before tl c amendment the perio I of 10 dass commenced from the date on which 
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THE SECOND SCHEDULE. 


Arbiti'ation. 

Scha Hi tlio aw aril wni submitlcd to tlio CoOrt Smi the proamhle to Act 18 of 1919 The 
pava* 16 ftr'icndment steins to liwn awj^peated l»v the juilj'n'cnta of the learned judges in the 
undermentioned Calcutta case (J) In a case where jiidpment was deliiered liic daj's 
after the date on which the aw anl was filed and the parties had notice of the date and were 
unable to show that anj furtherohjections would haie licen formulated, the error was held 
to be cured bj e 90 (j) 

No appeal lies from a decree based on an award except In so far as sach 
decree Is In excess of or not in accordance with the award— In rtference 

to arbitration the pcneral rule it that, «< the parties choose their o»'n arbitrator to 
be the judge in the dispute between them, tliei cannot object to his decision either upon 
the law or upjn the fact* It is now wellcstakhshcd that where a matter h referred to 
an arbitrator, he is the soleand final judge of all iiuestions not onl\ of fact but of law (A) 
Thus where an award was impeached on tlie ground that it was acainst Ian, their Lord- 
ahips of the Pniy Council said “Thej [arlntralors] niaj liaie erred in law, but arbi 
trators may be judges of law as well as judges of fact, and an error in Isw certamlj does 
not vitiate an award ’ (i) And this principle has been carried so far that if parties 
submit to an arbitrator the tlecmon of a hare point of law, and he gives an erroneous 
decision, his awaril is binding notwithstanding (j) In ah these cases the Court would 
sai to the party recking to eet aside the award * You have constituted jour own 
tribunal, jou are bound bj its decision (i) The present piragraph gives effect to 
' the principle of finality ’ of awards by declaring that no appeal shall Ue from a decree 
based on an awacd, except m so far as tho decree is in excess of, or not in accordance 
with, the aw ard {1) The only cases m vehich tho Code allow s an appe vl from a decree 
based on an award are— 

(IJ where the decree is in ciress of the aveard, ns where the decree gives interest 
which the arbitrators have not awarded (m) , or 
(2) where the decree is nor in occordnnre m/ft the award 

In this respect there is no dillerence between a decree based upon a private award 
(para 21) and a decree based upon an award made through the intervention of the 
Court (n) 

Is a decree based on an award which has been raodifcd bj the Court under para 
graph 12 a decree in accordance tilth the award 7 It has been held bv the Hi^h Court of 
Allahabad that it is not, and hence an appeal lies from the decree Thus where an aw afd 
directed the defendant to make certain payments to the plaintiff by instalments, and 
the award was modified by the Court under paragraph 12 bj omitting the directions a® 
to payments by instnlments, and a decree was pvssed on the aw ard bs bo modified, it w a® 
held that an appeal would liO from the decree (oj The Boundneas of this decision is open 
to question It is submitted that a decree w m accordance with an award within the 
meaning of this paragraph, If it la in accordance with the award as modified under paro 
graph 12, though it may not be in accordance with the orijiHoJ award Paragraph Id 
says “ The Court shall proceed to pronounce judgment areordinij to the auord " It is 
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63 I C 48 

(?) Bantn ImI \ (1031) S3 All 969 

(*1) 

(0 

(I) • ( (e) 


(i) Per Williams J in ' 

(1867) 3 C 11 \ S 189 202 


f») 

(") 





ARBITRATION. 


1279 


Art 

clear that when an award is modified under paragraph 12, the only award in accordance J 
with which judgment can be pronounced n the modified award Morcoier, the decision p 
runs counter to " the principle o! finality ” which finds expression in the Code The 
Lahore High Court has held that it the modifications ore permissible under para 
graph 12 an appeal will lie from the order modifying the award , but that if the modifi 
cationsdo not fall under paragraph 12 an appeal lies from the decree so far as it is excess 
of the award or not in accordance with it (p) 

Where an application made under para 15, cl (c), to set aside an award on the 
ground that it was made after the expiration of the period allowed by the Court has 
been refused, and a decree is subsequently passed m accordance with the award, no 
appeal lies from the decree, if it is in accordance with the award Nor docs any 
appeal lie from the decree under the Letters Patent {<J) See notes to paragraph 15 
above, “Award made after expiration of period allowed by Court,” and notes 
‘ Appeal from order under this paragraph, above See also notes to s 104, “ Letters 
Patent appeal, above 


Invalid award — Under the old section it was held by the Courts in India 
that though a decree might be in perfect accordance with an award, an appeal would lie 
from the decree, if the award upon which the decree was based was tnialid The reason 
given was that that section presupposed a valid and legal award, and not an award 
upon which no decree could be passed (r) A different view, however, was taken by their 
Lordships of the Privy Council in Ohtilom Kkan v iluhammad Ilunain (s), decided 
in the }ear 1002 After that expression of opinion two of our High Courts held that no 
appeal lay under s S22 from a decree passed on an award on the ground that the award 
was invalid (0 Under the present Codeit is quite clear that no appeal lies from a decree, 
where such decree is passed in accordance with the award though the award may be 
invalid But the party agnicvcd by tbc award may apply under para 15, cl (1), 
sub cl (c), to hare the award set aside If he does not avail himself of that remedy, 
the sward becomes final and no appeal lies from the decree based upon the award 
This change has been introduced by the insertion of the words ‘ or the award being 
otherwise invalid mpara 15, cl (l),BubcI (c) The object is to give finality to awards 
as stated in the notes to paragraph 15 under the head ‘ Where the award is otherwise 
invalid ” The effect of this alteration is that no appeal lies under this Code when a 
decree has been passed under the present paragraph upon an award, except in so far 
as the decree is in excess of, or not in accordance with, the award even though the appeal 
impeaches the validity of the award on the ground that there was no valid reference to 
arbitration or that an arbitrator did not join in making the award or that the award was 
made after time (u) Sir Lawrenoe Jenkins said it is impossible to get over the provisions 
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Scb. n, of paragraph lO by supjjotinf; that thct^ »a*inr>ft» aril (r) Thorr n on** Calcutta tleci'-jan 
para 16 arp<‘al lies il the ft'^anl w not supparlcd l*j a aalul reference (w) But tlm *!eci 

fiion stands alone ftfrain't an oaenrheltninj; maM of authorit) so that all those eases under 
the old Code m which it was held that a decree thoiijih it tie m accordance with the award 
inaj bo challenged bj wav of appeal on the ground that there was no aalid and legal 
award, ate no longer law In a Ijvhorc case sons of one of the parties interested in the 
propertj were joined as parties after the award was filed, and made detailed objections 
to the award W hen their objections were disallowed and a decree passed m term* cf the 
award, the Court held that they had by their conduct submitted to the arbitral ion proceed 
mgs and had no right of appeal although thej hid not actually been parties to the 
reference (*) 


JUusIrations 


(a) An order of reference made on tho application of some oafy of the parlies 
interested is illegal [see paragraph Therefore.anaward made in pursuance of such 
order 18 also illegal According to the old section an appeal would he from a decree 
upon such an award (y) But no appesl hes under this paragraph, and the onlj remedy 
open to the party aggrieveiJ by the award is to apply to the Court under paragraph J ? 
cl (1), sub el (e), to set aside the award Such an appheation should be made withm 
10 days from the dato on which the award is submitted to the Court See paragraph 1 
fb) An award made ofur the expiration of tbo period fixed by the Court under 
paTRgtaph 3 or enlarged by tbe Court under paragraph 6, vs invalid According to tha 
old section an appeal would he from a decree based on such award (*) No appeal lies 
under the present paragraph but the party aggrieved by the award may apply to have 
it set aside under paragraph IS See notes to para 15, ‘ Award made after expiration 
of period allowed by Court ’• 

(c) An award must be signed before it is filed and it must be signed by all the 
arbitrators An award signed by some only of the arbitrators is illegal Similarly an 
award signed by an arbitrator af(er the same has been filed in Court is illegal According 
to the old section an appeal would he from a decree based on such award (a) fio 
appeal bes under this paragraph, but the party aggrieved by the award may apply 
under paragraph 15 to have it set a«ide (6) 

(d) The matters in difference in a suit between A and B are referred to the arbitra 
tion of O (7 IS the retained pleader of A, hut tbn fact is not disclosed to B [sc® 
para IS"] C makes an award The award is illegal According to the old section an 
appeal would lie from the decree (c) No appeal lies under the present paragraph, but 
B Can apply to have tbo award set aside under paragj-aph 15 

An appeal lies from a decree based upon a judgment pronounced in 
contravention of the provisions of this paragraph though the decree may be 
in accordance with the award — it has been held by the High Court of Allahabad 
that if a decree is passed on an award 6e/«ire lAe (ime for mnkinrj the op]h<-0^‘°’‘’ 
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to att aaide the aicard has expired, an ■ppcal will Ik? from the decree, thooph Ihr 
maj be in accordance uith the award (d) But in such cases the Bombay and 
High Courts interfere by way of revision (e) The Allahabad Hich Court fas f>td 
that uhere an application to set aside an award has been refused by the Court vtih/M 
tonsidenng it, and a decree is passed on the award, an appeal will he from the df-r-r^r- 
though the decree may be in accordance with the aiiard The reason pivrn li that tfe 
word ‘ refused ” in this paragraph means refused after judicial eonst'teraUon 

Second appeal — \ second appeal will lie to the High Court where the decree 
of the Court of first instance is in accordance with the award, and such dfcrre U (^.t 
aside by the first appellate Court The reason la that no appeal lies from a dr eree [>asted 
in accordance with an award, and the first appellate Court acts leithoul junad,rl,f/n 
entertaining the appeal and setting aside the decree passed in accordancr with the 
award (g) In a similar case the High Court of Calcutta held that no second ap{«-s| 
lies, but that the High Court may reuse the order under s 115 (h) 

A second appeal will also he where the Court of first instance sets asirli thi award 
and passes a decree on the merits, and the first appellate Court set* aside thr (hrrrn 
and paswrs a decree in accordance with the award The mere fact that thi duree of 
the first appellate Court is in accordance with the award is no ground for rifuung the 
appeal (0 

Revision — Re have s^en that no appeal lies from a decree passed in atconlanro 
with an award Section 115 provide that where no appeal lies from a decision, an 
application raaj be made to the High Court for a retiJion of tbe decision ^o *m}, 
application, however, should be admitted in the ea<c of an award In the lawi i f nn 
award, reM«iun would be more objectionable ttian on appeal If an application for 
revision were odmi«'‘ible in a case where the decree is m accordance with tlm award, 
the finalit} of am award would be open to question O') Thus where an application was 
made for reiision on tbe ground that there was no valid order of reference and that the 
award was therefore a nullity and that no decree ought to haie been passed on such 
an award, the High Court of Allahabad refused to entertain the application (I) lint 
in a later case where the lower Court dealing with the objections act aside tlw award 
because of a supposed defect in tbe reference, tbe Allahabad High Court interfered in 
rcMsion on the ground that the Court had acted without jurisdiction (/) The Utter 
opinion seems to be that revision la admissible for the purpose not of interftring 
with the arbitrator but with the exercise of jurisdiction by the Cxjurts bebw, i e , the 
procedure and order of the judge dealing with the objections (m) ‘See notes aU>ie, ‘ An 
appeal lies from a decree based upon a judgment etc 


AU 305 eo I t 857 (Jl) A S m 
fopgi Da* \ Ba<j \atJ> (19J6) SS All 
;S> 91 U 930 { .8) A A .Js T,l 
M«rA T Ckail l^m <19. ■) 49 \11 a,/ 
10. I C 538 { S*) S S 583 
(*•> itrratiy svn^(19l;) 38 L-no 105 12 I C 
KaaLt)ra Lat t / rataJ 

*»pTt truSiK^ T /(A iTVo N sM 1 19 It 

48 AU «■>< e2 I t 18 1 21) A A “Cs 
AtiiAalai V IrAarai 1 19^) 19 Lq— 
535 8* I C 910 ( -5) A b 341 
AkAm Lai » A«r«ia »,*j* (1918) l*ua) 
«fr BO 2* p 5 31 I t *oo lamatwami 
» I ritafaMM (1928) 49 Ua<l L J 523. 
*l I t *15 ( 26) A U 231 
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Sch. II, EnlorceinCQl.— b«i a tiwer » In terms o( th<* award the onlj* mcwle of 

paras. cnforcinj; the award is br esrcutnn ot the decree • no separate smt will li^ to en^ ,rre 
16 , 17 award (n). 

Where the Coart acts as aibltrator.— Ure a refirmce w made to the 

pre*idirg Judge, the partt»*s niu»t U? deemed to hate agreed to accept his decision 
as GnaL Hence no app» allies from thrdecL'ionot the judge m «uch aca*e (o). 2 «or u the 
dicfion subject to the pniTi«i>na of the iwe^ent Sch(^duIe s«) as to entitle either party to 
object to the deci-ion as if it waa an award under this schedule. A decree passed in 
accordance with such a deci*i«->n must le regarded aa a consent decree and it comes 
within the purview <if O 23 , r 3 The same principle applies even it the reference is 
Blade til the pre«idiBg Judge and another pcr«on jointly (p) A Judge to whom » 
reference w made has no power to alter hi* decisim once it is gxtre. In this respect 
his pisition IS that of an arbitrator who has no power to alter an asraid once it w made 
by him (7) Pee notes to » 21 abite. 

DtstlncUon between vainer and arbitrator.— A suet B for a decbraticn 
that he IS entitled t«> one half share of certain property. An order w made by 
consent that A ehould pay D a quarter of the value of the property to be settled 
b) a certain referee nominated b> the parties The order is not one passed under paras 2 
and 3 , and the decision of the referee is nut an oward on which a judgment could b« 
pfonuunced under the present paragraph (r) But the terms of the agreement between 
the parties may be such that the valuer may be invested with the power of an arbitrator 
insthicbcasc the valuatwnmide by him may operateasan award. Is /aclsiin r Barry 
y?rtificuy Co (j), the budding contract contain^ the following clause i " In the event 
of any qucstvin or di'pute an'ing between the company and the contractor as to [then 
followed the enumeratiua of several questions], such questions or disputes shall be 
referred to the enanecr wluv*e deci«ion shall be conclusive and binding on both parties. 
It H -la a«<umcd that the alnite clause was an agreement to refer to arbitration, and the 
only quedton argued was whether ID new of a letter written by the engineer to the 
contractor o/t<r intimati>n to the parties to proceed with the arbitration the engineer had 
tendered him^’ll incapable of acting as an arbitrator It was contended on behalf of 
the contractor that the true inference from the letter was that the engineer had so 
completely made op hi* mind against him that he would not be patiently listened to 
and receive an bonc*t decision, but this contentem was overruied. 


Order of reference on agreements to refer. 


‘il, ^V^ere any persons agree in tvnVAiS 

that any difference between them shjh 
Court ^ referred to arbitration, the parties to the 

r “^agreement, or any of them, may appb'.^® 
any Coiu /Ag jurisdiction in the matter to vrliich 
the agree .elates, that the agreement be filed in Court- 


(n) 5aii ■^rkhntrth'irar V lain iMxn <1929) 

a I 1 T9, 92 isl 3U r-S l( fl9 (25) 
A fC 31 

(o) >ultnaHhi v rA-immono (1901) » Mad 

TO. C-a/al Zoin V £a;aAA«« (1*99) 23 

<p> (1919)42 Mai 025, 

82S 61 1 1 S3T 


(i) fisii-anCa \«iA V bU, 
421 9 I C 29S 
(r) Choanry iltnry v /’ 
tal 155 J/aCT>a 7 Aff 
30 Cil >>31 

(«) n^wSl I Ch tn, 
Ch 476 


A (191H wc®*- 
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(2) The application sliall be in nritinj* s f, 

numbered and registered as a suit between on/* or r* >/•*■ ,f t ^ 
parties interested or claiming to be mtenstid t,’ ,, 

plaintifls, and the otliors or otlicr of tliim as dibu! 
defendant, if tfie application lias been presnit.d b/ r.' rje 
parties, or, if otherwise, between tlic applicant as pliiWiff 
the other parties as defendants 


(3) On such application being made, tlic f',,,,,! 
direct notice thereof to be given to all the parties to I In ap,, 
ment, other than the applicants, requiring suili pirf,, , i„ 
show cause, within the time specified ill the lliitiie, wlip ||„ 
agreement should not he filed 


(4) AVherc no sufficient cause is shown, the Court i-l, ,|| 
order the agreement to he filed, and shall make an orih r of 
lofoience to the arbitrator appointed in accordiinre with t|„ 
pronsions of the agreement or, if there is no siicli iirnvisiou 
and the parties cannot agree, the Comt may iip|ioiiit n,, 
arbitrator 


Alteration In the paragraph -In el * 'he ""kI* ■h‘li m«ie an 

of refctnw to the .rbilratot eppanKil in .ccordaneo lUtli Iho ir.vl.lii. ,( 

ncteemcnl, or ll there is no such provision nnd the ponies einnit nstie, llm 
msv nnpoiot sn nrbilrstor, nte substituted lor Iho norJs null shill mule 
of relerence thereon nnd ml) .Im nomin.le tho .rbitr.tor i.heii he i, „ ,i , 
ind the parties caniiot agree as to the notntnalion 

Does not apply— The proeedore prescribed by this i ira.toiili il es ii 1 ,,,,|y 
cases to nhieh the Arhitr.Iion Act applies See notes t . s bO 

Scone Ol the paragraph -Paras l to to deal mth eases m iihidi 11,. , .n,,. 

to a suit aarec to reler the matters m dilletenrs* betneeii them in th, «mt t , ntbilrall „ 
and .ppl) lo Ihe Court lor an order ol relerenee The applical. ,i. in s.nl. a 
he made by all the parties to the .nil lolere.tedm the mat en in dtlli re lira pr p ,„,1 
relemd to arbitration This and the ,tilrte,“eut paragraph reler to rare, m i, Inch ,vn. 
Lilies a-ree, independentlj of the Court, to reler the mailers in didit, lue bet.re„ 
tlrem la arbitration (1) In sueb n case an) parts t, the agrrem™. m.i I, 

Court to have .he agreemen. Sled nnd to have an onler ol relerenre made .he„,„ 
W Iwce BUch an order ii mad. the pron-iona of ^»^aJ. . to 10 applj to th. i roccod.ng., 
far a, r., arr. oonM-tent w.th Ibe ajr^em.nt a. fd.d (a) U^ra 10) When a ,uh 
miveion n fded m C..«rt under thi* paraerai*. tb^ eubmi-dion >« a-iid t . he made a r.ik of 
the Court 

Agreement to re.« to arhltrau™ 

f!“-:i-r.”rh:u\rt::;X" ....toor'nn'erp.ra. ■■oh.t.iei. ...ega, .„d 
■ TT j la) ' '/e® - All 5J, 
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Sch.n, cannot be filed under tliw paragraph (t) Whether an award made on such a reference 
para. 17 « an adjustment uithm the moaning of O 23 r T has been di«cu»«ed m the notes on 
that rule under the heading submission and anard 

Though an agreement to refer matters in dispute in a pending suit uithout an order 
of the Court » in\nhd there is nothing to proent parties compromising their suit on 
the terms of an award made on such an agreement Thus m a Patna case (ic) parties 
came to an agreement to arbitrate in a pending suit and applied tl e same dar to the Court 
to withdraw the suit The a iit was allowed to he withdrawn and the award made and 
hied under piris 20 and 21 This was quite correct, for the agreement was virtusllr 
conditional on the Court surrendering its jurisdiction hy allowing the suit lobe withdrawn 
\n agreement to refer to arl ilration the partition of a testator s estate does not encroach 
upon the j irisdictwn of the Ciurt in sihich proceedmes for the probate of the will are 
ponding and is therefore \ahd (x) 

The agreement most be in writing —Thi« paracraph does not apply unless 
the agreement to refer is m writing (y) 

Agreement to refer fatnre differences to arbitration —M here a charter 
party contains a cl ruse that anr di^grecment that may arise [i e , ari«e la/ul ire] between 
the contracting parties ns to the proper interpretation of the charter should be referred to 
arbitration tl e agreement though it refers to fulun differences can be filed noder 
this piragriph (z) Agreements to refer /ut«r< differences are not out ide the scope of 
this section 

Numbered and registered as a salt— It has been held that m spite of these 
words a proceeding under this para boot a suit for a suit is commenced by filing a 
plaint (a) The High Court of Calcutta has held that a proceeding under para 21 is 
A suit (6) It IS submitted howeser that the<e words make it a statutory suit, 
otherwise the words would have Inen Numbered end regustered as if it \rere a suit 

Sufficient cause — When* an agreement is to refer to several specified arbitra 
tors and one of the arbitrators dies before the application is made under this paragraph 
the Court should uot mal e an order of reference under this paragraph (e) But it is 
otherwise if the agreement contains an espress provision that in case of death of any 
arbitrator another arb trator maj be appointed in his place (d) Dunng tl e pendency 
ol a private art itiation one of the parties died and the arbitratot thinlung he had no power 
to join the legal reprcsentatise refused to go on On an appl cation to file the agreement 
it was held that the Court has Ho power to order the arbitrator to proceed (<) In 
anotl ef similar case (/) the Court appointed a new arbitrator under para 5 which is 
made appl cable by para 19 if its esetcise is not inconsistent with the agreement of 
reference 


Arbitrator appointed In accordance vntb the provisions of the agree 
ment — Thus wl ere an agpeement provides for a reference to a European merchant 
the Court hss no po ler to -appomt am Indian merchant (g) If the agreement w fof 


(c) ” 

<Kl) 

(*) 

b) 

(*> " 
<al 


( I)A p 181 

(6) O r C/iaran v C na Charat (19 1) "6 
P W V 940 701 C 085 

(C) 

(d) 

<e) 

tn 

( 9 ) 
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reference to three arbitrators the Court rannot add a cUuio that m case of disagreement J 
the opinion of the majorit j shall prevail (fc) If the agreement is for a reference to three 
named arbitrators and one of them dies the application cannot bo entertained (i) 

Where the agreement to refer has been duly revoked.— tMiere an 

agreement to refer has been revoked for good cause by one of tbe parties thereto, 
the Court is not competent to order it to bo fifeil und^r this paragraph (j) nor can the 
agreement be filed if it has lapsed oning to the laches of a partj (1) See notes to 
para 1 under the head Res oeation of arbitrator a authority ’ 

Umpire — If an agreement filed unrler this paragraph docs not contain any 
proMsion for the appointment of an umpire in the event of the arbitrators being unable 
to agree, the Court has no power under this paragraph to appoint an umpire (I) 

Appeill — An order under this paragraph filing or refusing to file an agreement 
to refer to arbitration 13 now appealable as an onfer (s 104, subs (1), cl (d)] 

Und r the Code of 1892 it was appealable as a decree (m) 

Revision — ^The mere fact that the application is not numbered and registered as a 
suit as required by cl (2) of this paragraph is no ground for interfering in reiuion , such 
an irregularity is not a material irregularity orithin the meaning of s IIS (n) 

Indian Arbitration Act, 1899 — Tlie Indian Arbitration Act makes no provision for 
the appointment of a fresh arbitrator to fill a vacancy when the reference is to three 
arbitrators but this fact will not justify the Court in filing an agreement to refer to 
three arbitrators if it falls within the purview of that Act (o) 


18 . Cf Arbitration Act 9 of 1899, s, 19.] \\niere 

any part}' to any agreement to refer to 

etsj of «ult where fh?f< -i 

is an aerrwent to refer to arbitration, OF aiiv pcrsoR Claiming under 

arbitntlon . ..x x®. 

him, institutes any suit against any other 
party to the agreement, or any person claiming under him, 
in respect of any matter agreed to be referred, am party to 
such suit may, at the earliest possible opportunity and in all 
cases y\hore issues are settled at or before sucli settlement, apply 
to the Court to stav the suit , and the Court, if «5atisfied that 
there is no sufiicicnt reason why the matter should not be 
referred m accordance with the agreement to refer to arbitra- 
tion and that the applicant was, at the time when the suit 
was instituted and still remains, rcadv and wilhng to do all 
things necessary to the proper conduct of the arbitration, 
may make an order staaing the suit 


rsial le “9 I \ il alv) I miatd 
r*«Id « / a»7>«A (I91II) 34 SIsd 3^3 331 
I3i 13 11 3 ' 

<■) ITdli JfaAdMMd i AdlA.A (1914) 

lunj J rc no 3« p Ifil 3l | ( 

(•I ^ vjr«a9«M>| (1931) 3| 

X.id 19« ISaU te- (SllAJf I’u 
il9l») 41 boa aw 
411 
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Sch. H, History of Ite section — ^Thi-. {Vinpni h l« « n proJucti n nnh ^IilI t altmtioM 

para. 18 of toction lo Pf th<- Imlnn \rliinitipn \ct TliP Jattpr «cctioh i* ot s 4 of tto 

tngliih \rburatKn \pt Ihs«» «hirhttj;aini4 t'A'Otl on tho Common l.<tvr rnxvduiv \ct, 
iSSt s 11 \s to tht h» torx tif tho U-t ns*‘ntiono<l fts-tion, ««• Mtmn .( n« t- 
Owff Cc r/vnrli n (fi) 


XU V of tlie In lim extract \ct •pwmont» in wstrvmt of pnvfpdinc* are 
tlotUml roul. To that focti n thore an exception to the offoct that if the partiei 
haao acreotl to refer thur iliaprte to arbitration the ext<tence of the acreement shall bo 
a l>f»r to seekmc mire*-* In the i rxlinara Courts. The cxcep'ton al o tecosni'Ctl the right 
to Mie f rspeiiGi. prrfonnance of the asreement Then came the Speeiti* I'elief \et 
of ls77 vrhkh 1 \ s. took a\rav the njtht to sne for the specific performan'c of the a-ree.. 
menl but prcvrwl the ri^ht to the part) who was willing to alule bv the acreement 
to oljoct to a tnal of the «nii fiW bv tie other p.vrtv La‘tlr ptrasreph 2- of thu 
Svhevlul rvp. vl«l tint portion of * 21 of the Specific Pehef \ct which enabled the 
ilefendant to jka 1 thi acrvvment to refer as a l>ar to the suit In lieu of this provi vn 
we haw the ph-'tnt ivvmgnvph ahich enables a panv win i« willmj; to all U bv the 
aijrixment to apjU f >r « st'v tf the suit filed bv the other partv But the a| plication 
«ui-t fie maiU at the esrhest p.>vibleppp« rtumtv an I in aff ea-e where i ue» are settled 
atorUforesu hsettlenunt If theapplieationis not ma h the «Ujt will jroceetl *ul 
anv awanlmad hv the art ttrator after them tuutionof the suit is a nutlitv The nrv<on 
H that as soon as a »\ut i» Inmcht m laspect of the subject matter of tl e rvfirenci the 
arbitratire laKome functut oft lo The Calcutta High Court ha» hel I that thniish 
the aa-anl maile while the ntt »■» pmlmgan Inot stavnl w a nullitv thepartv lanctmng 
bv the award mav still obtain a star order , apph for th>* awanl to be hied tindi r 
para. 20 and th<n when the Court refuses to file it on the ground that it is invalid the 
arbitrators who«e juri diction has been iv-torvd bv the «tav ord'T mav eoapleto their 
proeecvlms-. and make a frv^h award (r) The rule does not applv when the award dials 
with a q«e«tu n that is not m t ue m the suit (s) 

• At the enrliesl possllle opportunity and In all cases where Issues 
are settled at or before such setUemeut. —The rom--ponding woni- m «. i'* of 
theinhan Vrbitntion Act Ixmi «r^, at anv time after appiarnm-e and Ixf re tiling 
a WTittcn statement or takmc anv other steps in the proceedings. It has been hel I 
tindir the Engh h trbitration \ct, IxxO, that where the il fendvnt di I not know what 
wasthesuliect matterof theacti>n andaskedfor a statnient of claim the mere reque t 
for the stall ment of claim w»» not a step in the procecilmz (I) Put avhere the 
definlant wtvs unawarv that the contract rontaineil an arbitrati''a cliuse anl a ted 
fir an onler of discovvtv and the order asked f>r v'tvs made it was h‘'ld that he had 
Vrfkfn a'hep niaVe-pna'c**inr»'«iAa\ienfiocv'wxsT«#irtft'hV-A\P'h Wav ^b'j 


“ Institutes any suit- — •These words show that the prv'Cnt rule refers onlv 
to smts instituted ci/ler the aervement to refer to arbitratim has bct n mad 4 s« s -5 
in respect of (artam matters The parties then asree to refer the matters t > atl itrvti'U 


s K n. Si" •sa-s a 


VtSvXNn as the SuU U Ujtltulexi the 

tlvate trihoBal recoiucs /nart** eflew l- 
f abo CA XMN Xal v I A.A-bi*/ 

t \u •nt. « I t "Vi ^"2) A 
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Subsequent]} -I declines to proceed with the arbitration, and writes to B that he will Sch. U, 

proceed with the suit B applies for an order staying the suit The Court has no paTB. 18 

power under this paragraph to stay the suit, for the suit was instituted prior to the 
agreement (c) 

“ No sufficient cause " — The burden lies on the plaintiff to show that some sufB 
cient reason eaisls why the matler should not be referred to arbitration and not on the 
defendant to show that no such reason esists (to) 

“ May make an order staying the suit” — ^The Court has a ducrelion under 
this paragraph as to 8ta}mg a suit instituted by one party to a submission against the 
other part} At the same time it must bo remembered that it is the primo facte duty 
of the Court to act upon the agreement between the parties (*) “If parties choose 
to determine for theni«elres that thej mil hare * domestic forum instead of resorting 
to the ordmar} Courts, then since that Act of Parliament (that is, the Common Law 
Procedure \ct, 1834, s 11, which corresponds to the present paragraph] was passed 
a fnina facte dut} is cast upon the Courts to act upon such an agreement ” (y) In 
Bristol Corporation v John Atrd A Co (s) Moulton. L J , said “there are cases m which 
a well selected domestic tnbunal, m which the Judge is one mth a special acquaintance 
either with the facts of the ca«« or with the subjects to which the litigation relates, may 
giie more complete and speedier justice than the more elaborate procedure of the Courts 
of law I” On the other band if difficult questions of law are likely toanse.suchas would 
inevitably entail a special ca«c being prepared the Court may mthe everciso of its discre 
tion refuse a sta} (a) If however the arbitration proves abortive, the Court may remove 
the stay and proceed with the trial of the suit (h) 

Denial of agreement — \v here one of the parties demos the agreement to refer »et 
up the other parti, it is within the pronnee of the Court to decide whether there is 
such an agreement (e) • 

Validity of agreement to refer —To bring a case Withm this paragraph there 
jnu»t l« a 8ub«isting agreement to refer capable of being earned into effect A suit 
therefore cannot be eta}ed under this paragraph it the subnii9''ion has been revoked 
for good cau«e (d) Nor can it be sta}-ed if the original contract containing the arbitration 
clau«e IS folliwed b} another agreement matenally altering the original contract, for in 
that es«c the arbitration clau«« ceases by virtue of the alteration to base an} effect But 
n mere extension of time for the performance of that which a part} under the onginal 
contract is bound to perform does not amount to a mofcnal alteration, and the arbitra 
tion chuse docs not cease to ojierate in aucb a case (e) Sec IVillock and Mulls a Indian 
Ot’ntract Act, notes to s 2S 


Bombay Cotton Contracts Act, 1922 — B}T law 33 \ framed under this Act 
requires eertsm cotton contracts to be referred to arbitration If a suit is brought on 
fuch a contract the Court has jun«dirtion to trv it lut the defendant may apply to the 


(I 

kSii ra.ra 


•flll'O'ISJI.al 199 


'CC 19 ol lh» Art 
<*ad (1919) 49 Q 


(I) (1913) \ C -U 

(a) (1913) A C :4I •>|>ra / riiUia; J/arAia/ry 
<« s Lwdrpt •'•J LU (1912) 

I in 399 

(S) jraa),iiw/A(1921> IS Bom IMI 

«4 I t ;-9 ( ill I Jl 4S4 

If) «io>/af>U4« Ixdott ir4l,r^ 

Cl91”)l-unJ 1 fC DO Ci r 220 W 1 C 
Sos 

/aaSfUt |is*e) 1 Q B l> 24*, 

-fru,ftuy Jrt-T* V 

y B U l“7 

(»> (1911) 
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Sch, II, Court to sta> the suit (/) But the Bombay High Court uill not file the award as an 
paras. adjustment ol the suit il the award w lOTalid and embraces matters not included in the 
18, 19 arbitration clause (j) 

Stay r6fQSed — \Micre an arbitration clause does not co%er all the matters m 
respect of which the suit is brought, the Court will not, as a rule, epht the suit into two 
parts one to be tried bj the arbitrator and the other to be tried in Court , the Court 
will in such a case, trj the whole suit (A) But if the mam subject of the acti >n is within 
the arbitration clause, the fact that a small portion of the relief claimed is not within the 
scope of the agreement is not sufficient reason for refusing to star proceedings (0 
Where fraud la charged, the Court will in general refuse to refer the dispute to arbitration 
if the part j charged with the fraud desires a public mquirr (j) 

Presidency Small Caaae COOIt — ^The Presidency SmallCauee Court, Bombir, has 
pow er to stay a suit under thw para by virtue of rules framed under the PreMdenci Small 
Cau** Courts \ct, 1882 by the High Court ©f Eorobaj (i) 

Appeal — ^n appeal hes from an order staying or refusing to stay a suit when there 
isaa a to iff arbitration , see « 10f,sub~» {e} 

19. [s. 524. ] The foregoing pro^^Slons, so far as they 
are consistent ith any agreement filed 
tinder paragraph 17, shall be apphcablo to 
®*'‘^’** all proceedings under the order of reference 

made by the Court under that paragraph, and to the award 
and to the decree following thereon 

Does not apply — This paragraph does not apply to cases to trhieh the Arbitra 
tion Act applies See notes to s 89 

“ So far as tney are consistent with any a^eement filed under para 
^aph 17 ' — This paragraph provides that whpre an order of reference is made under 
paragraph 17 the provistoos of paras 3 to 16 shall apply to all proceedings under the 
order only so far oj ikey arc tonsisicnl icilA lAeogreemenf^fed rtnder paragraph 17 Thus 
Under paragraph 8 the Court has the power to extend the period for the making of the 
award But if the agreement filed under paragraph 17 provides that the arbitrators shall 
make Ibeir award within a fixed period and that theyahall have no power to enlarge the 
time for making the award, the vtipulation la the agreement will prevail to the exclusion 
of the provision in paragraph 8 But the words ' so far as they are coniutenf wit* 
anj agreement filed under paragraph 17 ” would not preclude the Court from setting 
aside an award for misconduct of the arbitrators, though there may be a clause in the 
agreement that the award abonld be accepted as ‘ final (1) , aorwould thev preclude 
the Conrt from makiDg an order as to costs when there is no such provision m the award(n»l 
It has been held that under these words the Court may appoint a new arbitrator m place 
of one who refuses to act in the absen<* of a clause excluding the power of the Court 
to do so (n) But if the Court makes such an appointment the procedure of paragraph 5 
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must be observed and there must be formalnoticeof on* riv 

of the other (o) If the new arbitrator refuses to act tL<* 7 iiuwj <#! 

6 upcr<eding arbitration and such order » not appeafafif* (/} 

Arbitration without the intervention of a 

20. [S. 525.] ( 1 ) Wlicre any mathT Im 

to arbitration witliout th'' /,( 

Filina *«ara In miller /i _j. 1 1 t i 

referred to aibltwlon nith a LOUrt, anti an auaff] b/i^ 1 " irI(V 

out Intenentlon Of Court .. 

thereon, any person interr t-f/rj /// 'a' 

may apply to any Court lia\ang jurisdiction over fF.^ *, 
matter of the award that the award be filed in iUmtl, 

(2) The apphcation shall bo in writing uti/i 
numbered and registered as a suit Jiettmn fh' 
as plaintiff and the other parties as defeiid.tnfK 

(3) The Couit shall direct notice to Im* givf'o fo fin fntfuf 
to the arbitration, other than the applicant, nijiin/ng fhna 
to show cause, vntiun a time specified, why fin* av/»n) 
not bo filed 

Old section —This paragraph corresponds S2'.</I llmf ^ f 
that m cl (1) the words Any Court having jurisdiction over thn nil/jv I h ^ f ff a 
award have been substituted for the words Court of tbn I iwMit ifm |« f4tU/ | it\4 
diction over the matter to wnich (he award relates Ny> 1 1 , | ,iv j 'ift hi vHt-f, 
application should be made under this paragraph ' 

Does not apply— This paragraph does not apply (o »««• li. i»J,| ), n ,, 
tion Act applies see note los 89 

Pendlngsnlt — See notes to para 17 above iin ler Um Imail riiAi,l t 1 

to arbitration matters in a pending suit Vre aUn niitex to fl J 1 f j h\ lift, 

' Vljustment submission and award ' 

Scope of this and stihsedoent paragraph —Tiie pre>*r,i pnrM|/r«|i, mi t 
graph 21 refer to cases where the agreement of refeienee Is inaitn an I lI n miI |l|n If f, 
itself tahes place without the intervention of the Court arwl Ih* aaslalnii e 1 f l| m ( 

IS onI\ sought in order to give effect to the award (ff 

This paragraph Is no bar to a regular auu to enforce an award tf, f., 

the corresponling section 'ii’i of Ihe Code of ISSiit was |,et I Dial • j ally liilxf..iA.( 
in an award mat af htt oj-fion avail bim*elf of the eumniMiy reni«»lj j r .vl I«1 | y (| 
se ti 'n to enforce the award, or he roar btiQg a regular suit loerilrfn lleaw*,) 

Tt ere I* nothing in the present Coile to I reclnde su*-}, a suit lUller.ai |, a a,t( 1, 

la) I a (iv}|) 31 lu-m |o— 

111 II *JS ( 311 A If 4-S 
(r) Za*>' I4a<sf V Test aa.<a-et/M 4S 

HI 2' esl I I I <:«) t K H 
||) V.Wikm 4 liao*! 
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THE SECOND SCHEDULE. 


Arbitration. 

Sch. H, sarecl soc SOnsappcaTstcomtheworda “earem so far asm ofh^rwjsaprorfdetl anj 
para. 20 for the time boinginforce’*(8) Soa notes to para 21 below, “ Res jUdic^ta ” 

A valid award constlwtes a bar to a soil on tbe original demand— An 
award dulj passed in aecordanee with the submission of the parties is equnalent to 
final judgment Hence if an award is made for a partition of joint property no party 
to the reference can »ut for partition The awanl is an answer to the suit, though no 
decree niaj haa e been passed on the award (t) 

Court to Which aopUcatlon should be made under this paragraph —it 
18 the subject matter of the aiturrf, and not the subject matter of the riftrenet, that 
determines the jurisihction of the Court under the present piragraph Under the old 
section tlio application to file the award had to be made to “the Court of the lowest 
grade having jurisdiction Over the matter to which the award relates,” and these words 
wero held by the High Court of Calcutta to mean “ the Court of tb* lowest grade having 
jurisdiction over the subject matter of the ujertnee ” {a) The words ” subject matter 
of the award have been substituted in this paragraph for the words “ matter to which 
the award relates to mahe vt cleat that an appUcatioa under this paragraph may be 
made to any Court having jurisdiction over the subject matter of the award So when 
the subject matter of an award was the management and control of three temples outside 
the district of Rerar and the (juestion of the application of the resrnue was between 
members of the founder s family not resident m Berar, the Privy Council held that the 
District Judge of Betar has no jurisdiction to entertain an appheahon to file it (t) In 
the case last cited the whole of the subject natter of the award was outside Bntish India 
But the same rule applies when fxirt of the subject matter of the award is outside British 
India, so that the Court cannot entertain an application to file an award effecting a 
partition of properties some m the Madras Presidency and some in Travancore |ic) 

Llmlt&tlOO — The application under this paragraph should be made within fi 
months from the dale of the award Limitation Act, 19C)8, sch I, art 178 (*1 The date 
of the award means not the date the award bears but the date on which it was given to 
the parties {y) t c , the date of publication (s) The application is not a suit and there, 
fore the applicant cannot claim the benefit of section 6 of the Limitation Act (a) See 
notes to para 17 above, ” Numbered and registered as a suit ’ 

Where an award is dellrered m parts —If the agreement to refer provides 
that the matter in dispute may be taken up and dealt With eeritftiw and that the award, 
may be delivered bit by bit each portion decided may be dealt with as a distinct award 
under this paragraph (6) 

Lost award. — When an award has been lost, the procedure of this rule cannot be 
resorted to and the parties must be referred to a regular suit (c) 

" Where any matter has been referred to arbitration” — Do the tcordf 
“ any matter refer only to a matter i» respect of vh\ch « suit tan be entertained by a Chi^ 
Court under s 9 of the Code V — This paragiaph provides that when any matter has been 


W 

to) 

W 

to) 


to) 

(e) JUuui'sMtjn v OAu/am ^abl (iWu) i 
tail 45 55 I C 815 


{«) 

<0 

('«) 



ARBITRATION. 


mi 


Arbitmtion. 

referred to arbitration without the intervention of & Court, ami nn award liaa lx m niado Scli, II 

thereon, any iverson intere^te<l m the award may apply tliat the awar<l ho fn ('ntirl. par/i| * 

Paragraph -I provides for the pawing of a decree on tho award Hut whnl If f/ix iiinilrr 2Q 21 

referred to arbitration is one as to which a Civil Court has no Jurisdir ti»n to eiil< rtnin ' 

a suit under se' Oof the Code, e 7 ,duputesa)>oatManpoit,and an award 1« made Uiff'm 1 

Has the Court jurisdiction to file such an award, and pass a dcr nn thcr' on i>rid> r jxira* 

graph 21 * It has been held by the Ifish Court of lUimtay, that it has and that it Is 

not against the policy of the law to gue effect to aiirh awards (d) The rest/ll Is that 

nghts which are not at all civil rights may the suhjest matter of an srhitration and 

award and of the decree of a Civil Court It would lx* intcreslin/ to know fi"W the 

decree, if duobeyed, wooU he enforerxL However this may he, it is r leaf that if a matter 

IS such that on grounds of pnhlic jnliey it can he di*|xey«l of r>nly hy a Oxirt, it cannot 

be the subject of a reference, and if ra^h a matter is referrc'J and an award is made, the 

Coart*«hoaldrefn«etopa*sa decree thereon. Tho*lferightto»Tj'‘ce*»l lofhe tmifeeship 

of a pu’Jir charitable trust u not a right whi/h can l.e aetlliwl |,y HrfnUnWm A t>xirt 

ther>^oieLasiio jnnsdietion to entertain an a{<pli/^ti<->n to fie an award in su'h a matter 

under tfcu parar*api (») 

Kaabered and reglrtired aa a salt.— ^ notes to i«ra 17 «ft/|erife aama 
Lead. TL» Brtsbar Hiffh Ccxjrt Laa held that theaj/jhcafi^m »f en r nraf/ered and 
f*ct**er«fla.«a«i* a mif for t^e fntperseof O Isaod Ife f>mrt fas itrit/iiflif/rt 

toiL-set attaeLsent Wee* jsdgaent (ff 

jrctice.— Htti»paniieiafen“ii^xii*ootiee|^ fnHx*s/lv»rtt«eTr.eT« wdl s'j"'ee, 
and a •eyar*>co*ii*«B£'ie" 0 l.r 11 rx-' ree^saary '/!» 

21, [S. 526.] (1) UTi^r** tht ^Vrlirt t- -xitjxfifr] tfirft Ih^' 
matter uUnffi to arbitration 


naa aa e-»siea2 »< 
«tri svs: L 


and that an award ItA* b-^ri rriadt there- 


on. and wh^re no ground ^irh ha i% rntTf 
tio’:‘=si or rwfr:rred to in paragraph 14 or fiaragrapFj I./ i». 
provc-d. th®- Court shall ord*r the award to h*- and shall 
prru^-wi to pronoan^ judfua-nt according to tFf- axa'd 


(2; Upon the jcdum-^nt pron''nn‘*'^ a d-^T*^ ‘had 
and no appe-al ^L.UI from »n'h d-rr*^ rr. >o 

lir a* tn- d-fre- l= in c: or n*-'" cn s^rrjfrlxr'fi- witf. tfe- 

at-ard 
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THE SECOXD SCIIEDULE. 


Arbitration 
Sche. n, 
para. 21. 

Does not apply — This I>at»<;nipl» docs not Bpplj to cases to which the Arbitration 
Act Applies See notes to Boc 89 

When the Coatt la satisfied that the matter has been referred to 
arbitration and that an. award has been made thereon — TKe«e words Ate new in 
the absence of these wnnU In the corresponding section o( the Code of 18S2 it was heU 
b} the High Court of Bombay that if an application was made under that section to file 
an award, and the other party raised objections to the factum or saliditj of the »uh 
miciion and award, the Court hasno jurisdiction to inquire whether the parties had or 
had not referred the matter* in dispute to arbilnvtion. and should therefore reject the 
appJication, and refer the applicant to a rtguJar sail to enforce the award (h) On the 
otlierhand, the High Courts of Allahabad (i), Calcutta (j) and ^Iadrs^ ( 1 ) held that the 
( ourthad the powerunder that section lodefermioonJJ questions relating to theesistcnce 
and validity of the alleged agreement to refer and of the aw-ard, and that the applicant 
must not he referred to a sexvirate suit The present paragrajih supersedes the Bouibaj 
de isions, and gives effect to the decisions of the other High Courts 

Oral ftW&rd — in an arbitration without the intervention of the Court the provi 
sions of paragraph 10 do not apply, and if writing is not required bj the terms of the 
submission an oral award is good ond snll bind the jiarties ({) In a Bombay case Sir 
Lawrence Jenhtns said that an oral award though undesirable was perfectly valid (m) 

Award under CO operative societies Act —An award made b} an Inspector of 
Co operative Credit Societies uaderniles framed under seo 49 of the Co operative Credit 
Societies Act 2 of 1912 has itself the force of a decree and need not be filed in Court (n) 

•' Proved ” — It is not sufficient to “all^e” grounds of objections underjKiras 14 
and 15 It is necessary that the ground of objections should be pnted See notes 
above under the head " Points of distinction,” etc 

Grounds of objection under paras U and is here a matter has been 
referred to arbitration under an order of the Court, the Court has power in the ta^es 
mentioned m para 14 to remit the award to the reconsideration of the arbitrator Thus 
if an aw ard determines any matter not referred to arbitration, the Court may remit the 
sward under para 14 , and if such matter can be separated wrthaut affecting the defer 
mination of the matters referred the Court may aniend the award by striding out that 
portion of the award which is xn excess of the reference, and enforce the award as to 
the rest o! it In the Case, however, of an arbitration without the itileneiit'onoflhe 
Court [paras 20 21), the High Caurts have held in a senes of cases that if the award 
determines matters outside the scope of the reference, the Couit must refuse to file the 
award even when the matter not referred can bo separated from that which was refer 
red, the reason given being that the Court had under this para only two courses open to it, 
namely, to file the award of refuse to file at, and that it had no pow er to remit or amend 

(at Jafan.VflUv J/aiiBuioniSWnSAn S3l, I (1) ChxnUimallavya y Thadl GanjireJJy 

V A(<ilA>(p6i>at(It04)28 Itoin | 20Ka<l S') „ , .^i 

(*) 


This wonl “prove*! “ has been substitiitr*! for the word “shown ’’ In fact it 
Has heW under the old section that the word “shown” meant 
‘ provcil ” ( 3 ) fwe note* below under the head “ Proved ” 
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Arbitration. 

the award (o) This honever, is incorrect for para 21 refers to para 14 where the Sch. 11, 
principle of separation is recognised The point is concluded hy the decision of the Privj psrs. 21 
Council (p) that the part of the anard which is good should be filed and the remainder 
that IS bad rejected 

An arithmetical error, according to the Allahabad High Court does not render 
the award invalid (j) But the Lahore High Giurt has held that the Judge 
has no pouer to correct an anthroeticat mistales even with the consent of the party 
affected the reason given being that a Court acting under this paragraph must either 
file the award as it is or refuse to file it (r) But this is inconsistent with the 
Privy Council ruling referred to above 

Award made after long delay — ^tthere the agreement to refer was made in 
lOOo and the award was not made until 1910 and the Court came to the conclusion that 
it would probably not base been made at all but for one of the parties having brought 
a criminal complaint against one of the arbitrators, the Court refused the application 
to file the award The Court presumed from the circumstances of the case that the 
reference had been abandoned («} 

Award made after revocation of sabmlsslon -»An award made after the 
agreement to refer has been revoked by one of the parties thereto for good cau«e cannot 
bo filed under this paragraph (I) 


Appeal — An appeallies from an onferunder this paragraph filing or refusing to file 
an award [s 104 subs {1) cl (f)] even though noexpressorder is made (u) But no 
appeal lies from the order passed on appeal (r) . see a 104 (2)(ic) But sec 104 refers to 
appeals w ithin British India and does not take away the right of appeal to Pnvy Council 
given b} section 109 (x) Again though an appeal lies from an order made under the 
paragraph no appeal lies from a d«ree passed on an award except in so far as the decree 
ismexcesiof or not in accordance with the award (y)(seesub para (2)] Butisthe right 
of appeal lost if the decree on the award is passed Wore the appeal is preferred from the 
order ? It has been held that it is not, and it has been further held that if the appellate 
Court sets aside the order, it is competent also to declare that the decree based on the order 
is vacated (i) ‘tec notes to para 15 above, “Award made after expiration of period 
allowed b> the Court 


(e) AUareiliuiY Jeluinjir{i» SllOIlem II C 
39l iturtaja hKan y rhxtja 21 bt 
*>7 All S"e VanJtlar v Ilciidflar (I8S ) 

0 Horn 003 ifaita v SlaUubfry (I&SO) 

3 itid 0S ThintmaaJa Tktmfaf > 
IttdMtlut (1000) » »*d 303 Dtna 
InniSuy CAMltfmoet (1911) 19 ( VV \ 

4 0 S0 1 r 090 Kan) tally /1<irv nrn 
ia/l (1919) 4 Itl L J 394 401 40 Ss 

1 I *11 Dkampal I at y Kakaii Vfrt 
(1911) PunJ lire no SO p 104 -3 J C 

(r) itula V ifafiKfipal Commttl/t e/ Labott 
(190 ) i9 Oil 031 09 t A ISS tmir 
Iraam V liaJrmdJia limttata (19141 30 
All 330 *3 I c ens (oiiovfd la «a>a* 

yakomrd V 9WA AbJat 2^» m (19 3) 
4 I'm 0 0 93 I L 301 ( 3) A 1 610 

(<) flwn lal V /ItnWUiM Hat (19^) SS 

All r* 6.4 I C 303 

(r) J/aJiimtmad tj W T AUiJ 17«akf (19*3) 
* lah L.J 403,04 1 4 tei (:3> A L. 
5*0 

(<) /Umr Siam r TaMW 

(I919)l‘un] 1 re M *l r 1** S» 1 1. el 
(0 V»6uiCa«iUrr(l<>~»)4C L. 

It »: 

(■) 7Vi« r Jmurland (19:3) * Ub 


(v) Kalmar T Vr^ /Hiraa s>er5 (19<l4) 

3UAU 131 XtUaatT J/, tibar (191 ) 
SSAILSOl 411 39l C *30- 3r#»r r*e« 
T /a 119*31 1 Ran; 01 1 

304 CXSlA K l»9 

() SiaiH A/akamatad r ^iaUk JbdaJ (tbti) 
a t'at 0 0 93 1 C *01 ( £31 A r eio 
Jaral t S.rw (l»a» 4* AU *13 kl 
I 1 ~S < £3) A A 404 b«« If C W K 

*14 £S 1 I 63* 
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THK .srCONP schkdulk. 


Arbitration 
Sche. n, 
para. 21, 

Docs not apply — TliuHAr^i.’rvpli mtt *" *'> the Athtratt n 

\ t ftjijiliM n<t{r^ to fcec Vt 

When the Coajt Is satisfied that the natter has hccti referred to 
atwitatlon and that an a^atd has been made Ihcteon — Th^'- wr.^l^ ne* 

the «()'« nee of Ifie,^ tn the fin^ Motion of ifn* CWe of tt ^ 

li\ the Hiph (Vmrt « I II >m!>&\ llu*t if an m «•»« m«le iiniler thit •<^t|nn to file 

an ftwartl, and the other J«rt\ rai«e«l ohjeotinn* to lha (irtum or Tahht% of the *nh 
mi^iut and a«anl. the Co«irt haano juntlietion to In'iutrr whether the jurtien 1 ia»I or 
h \»1 ij'it rffirml the rnattrr* in I** art ttmli 'n, an I ^hnol I Ihen'fore reject the 

ai>l>h<Ati<m, atnl refer the apphoant to a ee^a/re «ki( to enforte the a»anl (^} On tfe 
»thrrhtnt, the ni,.h C<>«rtao! \IUIukt<n<l (•KOaleutia (j)ani| iliwlr*' (f) hrt I that the 
t < urt ViftA t\ie jwi'mr «n<let tt»at aeelim totteteTfnjneaUfittr^tl rtxTrlattna to the t ii*tenc« 
aUit \aliilitv of tlie all<«>,e\i agreement to refer ami of tJie awnnl. and tlul the apph^ant 
jijiHt not 1*0 rrferre,! to a aejnmte aiiit Tlie pte«ent ]<arasra}>h r'i}ier»ede* the Itomhay 
de j,|on«, an t pv« e(Io< t to the «leei«iona of the other f fiijh Court* 

Oral award —in nn arhtttation Without the interart|!i>n of the Court the prort 
■tona of i\mi;niph ftt do rtot a)>|dy. and if wntinj it not renuirr<I l>t the Ifriut of the 
■uhmiaaion an oml neant i< f;oo>l and «dl hind the (lattira (I) In a D imhat ra<e Pir 
Lnurmce JenVint and ttiat an oralawaril thotich undeHituhlc wa* perfectly talid (m) 

Award under Co operaUre societies Acu—An award made l« an ln«i)ector of 

Co-opecntiTcCmlitSoeietnsunderrufesfranied under eec 43 of the Co operatire Credit 
Societies Act 2 n( lUIiha* itatU the force of a decree and need not he fifed m Court (n) 

•' Proved "—It IS not eufBcient to “ allege** grounds of objections under jaras H 
and 15 It 18 necc^-sar^ that the ground o! objections should bo pr^itd See notes 
above under the head “ Points of distinction," etc 


Tills ur>f,f* priced ' has l>een suf «titiilr«{ for the wurd ’‘shown’* Infartlt 
uss hell unlet the otl section ilisi the wonl • sh iwn " mMint 
pn»r«l " (7) See notes l>el >w umler the hes'l " l*ni>r<l ’’ 


Grounds of ObJecUotl nnder paras 14 and I 5 — \\ hem a matter las been 

referred to arbitration vnrfcr an orrfer of <*« Courf, the CVurt has power in the ca<oa 
mentioned vn pata 1 4 to tennt the award to the »ccon»ideratioft of the aibittatot Thus 
if an award detcmiiies any matter not referred to arbitratian, the Court may remit the 
award under para 14 , and if such matter can be separated without affecting the deter 
mination of the matters referred, the Court may amend the award by ettiWing out that 
portion of the award which is in exces* of the reference, and enforce the award as to 
the rest of it In the ca«e, however, of an arbitration iri(4oii( l\t xnitrcenUonofl^^ 
CwTl [paras 20 21], the High Courts have held in a senes of cases that if the award 
detettninea maUers outside the scope ot the tefcrencc, the Court must refuse to file the 
award even when the matter not referred can be separated from that which was refer 
red, the reason given being that the Cuuri had under this pam only two courses open to it. 
namely, to file the aw ard or refuse to file tt, and that it bad no poirer to remit or amend 


[ (1) Ch\nlama>u,’tya i T&iiJi Canj^rfi-lS 

I iOSUd 8U 


(ftj TejpMrv ^aAom«<ias96)»lBo(n 59« 

(I) ^nru^Mimv Z>a*/<i< AU 21 
OanciAv AaiAtflvOalSSAIl 421 
(j) aAomed V i/altman (1896) 2S Cal 757 
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Arbitration. 

the award (o) Thia, however, i3 incorrect for para 21 refers to pira 14 where the Sch, II 
principle of separation H recognised The point isconcludod by the decision of the Pnvj para 21 
Council (p) that the part of the award which is good should be hied and the remainder 
that IS bad rejected 


An arithmetical error, according to the Allahabad Kigh Court does not render 
the award invalid {q) But the Lahore High Court has hrld that the Judgi 
has no power to correct an arithmetical mistakes even with the consent of the part} 
affected, the reason giien being that a Court acting under this paragraph must either 
file the award as it is or refuse to file it (r) But this is inconsistent with the 
Privy Council ruling referred to above 


Award made after long delay — ^\Miere the agreement to refer was made in 
1903 and the award was not made until 1010 and the Court came to the conclusion that 
it would probably not have been made at all but for one of the pirtiea having brought 
a criminal complaint against one of the arbitrators, the Court refused the application 
to file the award The Court presumed from the circumstanees of the cn«e that the 
reference hail been abandoned (*) 

Award made after revocation of submission —An award made after the 
agreement to refer has been revoked bj one of the parties thereto for good cause cannot 
be filed under this paragraph (J) 


Appeal —An appeal lies from an order under this paragraph filing or refusing to file 
an award [a 104 tubs (1), cl (f)] even though no express order is made (u) But no 
appeal hes from the order passed on appeal (s) , see « I01(2)(u)) Bultec lOlrefrrsto 
appeals within British India and does not take away the right of appeal to Privy Council 
given bv section 109 (z) Again though an appeal lies from an onltr made under the 
paragraph no appeal lies from a dteru passed on an award except in so far as the decree 
lainexcessofornot in accordance with theaward(y)(*eesnb para (2)] Butistho right 
of appeal lost if the decree on the award Is passed licforo the appeal is preferred from the 
order t It has been held that it ii not, and it has Imch further held that if the appellate 
Court seta aside the order. It is competent also to declare that the decree based on the order 
13 vacated (i) See notes to para 15 afiove, “Award made after expiration of peno 1 
allowed bv the Court “ 


(o) .flAaerir (I8'3) to pom It ( 


I 

(ISIS: 


r4muMm Sica T Z>ftm < 

IMoJ t>0 *1 r I*' a»|l. e»* , 

“ ’ •Su>Ci*Wre(l>~Sj SC L. ■ 


(a) Vi^aJar T J aawTiaa^ (tSU) ? Lah 
U J SI Ml C SIX ( £1)1 1.3XI .Tarat 

/ aa^ T Saerva I aakallSX^I S* Alt' tSX, I 


< I ewa* MmUmm»4 V 
s r>( «*u vs I r 

Aarat » Aanraa , 
I s rai£i)A A 
•fs Ss 4 c ii' 
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Arbitration. 

Scb 0) f okit t f a I m i« » iMf I ati »{ ati n I n 'f rr • {rtifi n i f < n 

paras. ‘ 1 '« 1 1 f r Wa >|i f »J (inran ^ ( i> I »ppJ n t > f .* an amnl 

2X‘23 ' J »■ I'-irn II If <* films <t tt" A«ar<{ nil crrtatn )rr<.T n t< 

I ^ I f r ll r I j-nnn„ f ll I ^rcl n* JI I »*« p I api* ft ^hf‘rruf• n 1 1* » f jr^tp ni 

nr» Jj -i/I » { nn i an rr parte l-e-t^ i< I il itt arci rhnfr nklh (!«• aaaftl 

II \i n 1*1 "pjf 5 im Jrr l> *r M I •»’l a«j f** If <* /»W‘t «I<^rr/' an f t<7 f i“«r Iii< 

Ij h I « Mrauarl Tlr^apfl all n i« rr/M-tr I /M} /"n ap[»*dU /wm 1} <• < nffr 

n j I t ^ (I r ji|| f rail n I» Ifr r Irr «) Ifaittfv* • \<>< it {< apj» aUl f<* «n Irf O 43 
r I i I \ wl I ii H pn 1 1 Ir 1 1) al an a} he* fr> m an f>r W rfjrctins an app? fall n 

/ r ai f J r I «■! a«i Ir an rr par/e Uerre tn <i rrj»' n^ira (t appeal Tl <* {< ntv« 

{• I a| |> at f r Ilf { ip«t» n liflarrn tlf partir^ »a« irf all rr nr n f If f awarJ »h of 1 
l» I ! i A' a 1 n't } ihr t u/t and anr nnf/r nialf u;»n jt »r uJJ l-t* app»alal)f 
I r« I 11 rif « (I| rl (fnt» 

Rm Judicata — li f a* l»rn fwl ll» IffJIslin urt « f tflahalia J If »f Ihf irfu*al 
( a < irl t I Ir a itrimc awar I n tl f st' f 1 miifc n lurt of tl e arl itral r 
I tn I I raif AH rrji fuJ mti m rripfl « f a • lit »ol»>^OAnll_j f>n tiphl to rnl rr*" II>a 
ittnr 1 il c n n*i n f, 111 n Iaiic that thf «I iflm <• of rt4 jwJ eatt prr *upp •• i a f nufr 

" / I j A 1 n-f in iff A ill an 1 tf «t Ilf onlff o/ rrfuuil ii not a (fami*. tut mfrfl/ 

A I f 1 r K Thu ilffi I n ha« Ifm 1 hr tin IlomLuit IIisli O urt (J) Thr 

I il lia Hicli <<j irt far Ifl I if »t Ilf liai’ tretjvlm/a w nf 1 1 nft oppO I*’ P’ 

I I J rt inf rrrd I in p>tra« 14 an I 1 > which wfif ) fanl an 1 fnalJ^ ilffi Ini f«) 
Wlttldrawil of eoU—TIf fact Ihal an appIieaNnn hat born matlf unifcr 
p w » d ITS I) 1 1 fifludf ihf applicant fmm wjl) IrAinn^ the ap/ hesti n under O 23 
r I at afl) lime I Cl r t • till pc iu»«n<rmfnt of |a lemrnt an I preparatu n oflho decree 
]i II iruc if At a «u t a) rtf can If uith Inian un I r 0 23 r 1 1 ut an appheation filed 
iin Icr pan 20 n nu iihrrtd an 1 irff «frrd aiaauif (/) 


22, [New Cf Arbitration Act 9 of IS99, s. 3.] The I'lS^ 
Hurt} sc\cn ttords of ‘?cctioa SI of the 
•o^nn’tSe «>j^fM/jk‘ic" Specific Kcliof Act, 1877, shall not applj* 
■*'* to an} agreement to refer to arbitration, or 

to any award, to nluch the proMsions of tins Schedule appl> 


Last thirty scren words of sec 21 of the Spectfle Relief Act—Thc miJ 

words are — hot if any pcr«on who basms If auch a contract pbit i» a contract to refer 
to arbitration] and ha« refuse I to perform it sues m respect of any subject which be has 
contracted to refer the ewdcuce of such contract shall bar the suit Yhe^e word* 
} Ave been omitted in new of tie pron onsofparo IS abore 


23, ] The forms set forth in the Appendix:, 

such \amtxons as the circunisUnce" of 
each case require, shall be issued for the 
respectiae purposes therein mentioned 


(a> 

(6> 


<4) 


(e> Guru CAanm T Cmo Ciart* (19 1 ) 

C \V V 940 01 C 9 S 5 
(n Oa HSianlar v ila Ja Si>fT ( 1904 ) 31 C»» 
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APPENDIX. 

^o 1 

^rmcArrov tor av Okoek of Reference 
(Ttlltoftvtl) 

1 This suit IS instituted for {ttaU tiattfre of cfaim) 

2 The matter in difference between the parties ii (tlale mailer of difference) 

3 The applicants being all the parties interested hare agreed that the matter in 
ilifference between them shall hare referred to arbitration 

4 The application therefore apply for an order of reference 

A B 
C D 

Dated the day of 19 

IiOTE — If the parties are agreed as to the arbitrators it should be so stated 


No 2 

Order of Heperence 
{TiiU of suit ) 

Upon reading the application presented on the day of 

10 , it is ordered that the following matter m difference anMng m this suit, namely ~— 


be referred for determination to J and 1 , or in ca^e of tbeir not agreeing then to the 
determination of Z, who is hereby appointed to be umpire , and such arbitrators are to 
make their award in writing on or before the day of 

19 , and in esse of the said arbitrators not agreeing in an award 

the said umpire is to make his award ui writing wilbm 

months after the time dunng which jt is within the power of the arbitrators to make an 
award shall hare cessed 
Liberty to apply 

Given under my hand and the seal of the Court, this dsy of 


No 3 

Order for ArroryTsiEST of xew Xbritrator 
(T >rfe of suit ) 


hereas by an order, dated the dae of 19 

letale order ef rrferenee and dealh, rr/«stj}, <to , of aridrator] it is by consent ordered that 
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THE .SECONl) SCHEDULE. 


\rbltr5tion. 

Sch. n ^ I'- in ifii' I'lif** of A ilffT-iwil (i>r a« tJ» raw' ma\ 1«-) to act •« arlitrator 

\i itli ] , the nir» inn^ nr>>ilntt»r, «n«W th** atnl or«!<T : ami il h oril^'R d tliat tl-<* award 
nf tho 111(1 ArlntMton 1 ** inail^ on or I>rf.»rr th« <!a\ of 

If) 


Girt n tinder my hand and (he f>ea) nf the O'Urt, tlni 
Itt . 


daj of 
Judy. 


Ko. A 

Si rriAL Casr. 

{TiiU of mil.) 

Tit the matter of an arhitrati >n l>ptirmi .1 1} nf and C D 

of the fidhivint; r{>v:ial rate 2« atated for the npinton of the 

Court s— 

(//«re #M/« ikt fa<ls roBftarly la a«»ii>rrrd j»rayrapkt] 

The ton of law for tl«* v|nni >t»« of (he C«itirt an* — 

r»rtt, nhether - - — ■■■ - - ■■ 


Si*«)nd1\, nhclhcf. 


Dated tho 


dai of 


A’. 

}•. 


An ARD. 

(TtlJe of auit) 

In the matter of an srlntration betnren ^ ZI of 
O i) of — 

AVhekeas in pursuance of an order of reference made hy the Court of 

and dated the day of 

19 the following matter to difference bet'ceen ^ B and C D, namely. 


has been referred to us for determination, 

Now we, hanng dul> consdered the matter referred to us, do hereby make our 
award as follows — 

\1 e award — • 

that- — 

(2) that 

Dated the day of . 19 . 





THE THIRD SCHEDULE. 

Execution of Decrees by Collectors. 


1, [S. 321.] ‘Where the execution of a decree has 
porrmofcouectof transferred to the Collector under 

section 68, he may — 

(a) proceed as the Coiui; would proceed when the sale 
of immovable property is postponed in order to 
enable the judgment-debtor to raise the amount 
of the decree ; or 

(b) raise the amount of the decree by letting in per- 
petuity, or for a term, on payment of a premium, 
or by mortgaging, the whole or any part of the 
property ordered to be sold ; or 

(c) sell the property ordered to be sold or so much 
thereof as may be necessary. 

Clause (a) —Se« 0 2l,r 83 

Paynieat by lastalments .— a Collector to whom & decree for sale of mortgaged 
property has been transferred for execntion under a 6$ la limited to one of the three 
courses specified m this paragraph, and may not depart from them, much less may he 
do what the Court itself could not do in such a case~-ellow payment of the debt to be 
made by instalments (g) Nor has the Collector junsdictiou, when mortgaged property 
is sold under 0 34, r. 12, free of a prior mortgage eucumbraoce, to settle accounts as 
to what IS due on each mortgage (A) When the Collector recenea sale proceeds, they 
are a«scts held by the Court; and so an application for ratable dutnbution must be 
made before receipt of sale proceeds by the Collector (i) 


2, [S. 325.] "N^Ticre the execution of a decree, not being 
a decree ordering the sale of immovable 
property in pursuance of a contract speci- 
fically affecting the same, hut being a decree 
for the pajTnent of money in satisfaction of wliich tlic Court 
has ordered the sale of immovable property, has been so trans- 
ferred, the Collector, if, after such inquir}' as he thinks necos- 
sar}’, he has reason to believe that all the liabilities of the judg- 
'ment-debtor can be dischaiged witliout a sale of the whole of 
his available immovable property, may proceed as hereinafter 
prorided. 


(t) C«n(Ift.4S);iloin 3): 

(1) jMaiNUrv. V 

49 AU 4ll.;s| C.4»,<-:i)AJI SU7 


(!) Dattatrt* > I'vmJlki (I9:ni) ti Horn L.R. 
lOUl, ».< I C W3. 
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T»r SJCOND SCHHIUU: 


Vrbitratioiu 

Sch. n 7 Ih nj j* iiitcil tti tl f' j tar<« ot A ilrcr*<r<l J r ii« t) r cvt*»' rj#> l'«') lo act a* arl itra'cr 
'Mill ] , iJio inp arl it rat* r, un If-r th«* aaf I i«rit<‘r , an 1 ll r nlpr^d timt tf »• awarJ 
c ( tJ n p\nl arl ilr^t r^ riia « n or l»f rr tl<» ilai of 

U> 


t ivcii undor m> fiand and tl ^ H>al i f tl r t< «tl, tl [< 

Jy . 


(Uf of 
JuJj* 


Ka 4 

‘‘ftrut Cask. 

(Tdfr n/ $utl ) 

In the nistler of an art itrati n la taren A J! and C D 

of the toU>aine a|>rcial ca.w i« atatrii f r the njnninn of the 

Court — . 

{litre tftle »A« /ttlt to»fit*ly $n numlerrl j'rirn^o/Kt'J 
TJ e ijiirali n « f law t >f the o| mi »«« of the Court arr — 

First, vhetlirr — . i •■-»■■ ■■ i. 


"^oeondU, ahelhef- 


Dated tlio 


da\ of 


ID 


} 


^o 5 
Aa aiiD 
(Tide of tuil ) 

In tho rnattcr of an arbitration betaern A B ot ^tid 

CZ>at — 

^\ iiCREAS in pursuanoe of iin onler of reference made by the Court of 

and dated the day of 

19 tho fulloning matter in difference between A B and C D, namelj 


has been referred to ua for detennmatioa , 

Isow we having dulj con^dered the matter referred to us, do hereby niaVe o 
award as follow s 
l\e award— 

(1) that— — — 

(2) that — 

Dated the day of « 19 


day of 
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1, [S. 321.] '\Miore the execution of a decree has 
ro.moicoi«t,r transfciTcd to the Collector under 

section G8, he may — 

(a) proceed as the Court uould proceed ^^llen the sale 
of lmmo^ahlc property is postponed in order to 
enable the judgment debtor to raise the amount 
of the decree , or 

(b) raise the amount of the decree by letting in per- 
pctuity^ or for a term, on payment of a premium, 
or by mortgaging, the whole or any part of the 
property ordered to be sold , or 

(c) soli the propett> ordered to be sold or so much 
thereof as may bo necessary 

Clause (a) —Se« 0 si r 83 

Payrneat by Instalments —A ColWior to vhom a deew for sal© of mortgaged 
property has been transferred for execution under a 68 is limited to one of the three 
courses specified m this paragraph and may not depart from them much less may he 
do vbat the Court itself could not do in such a case— allow payment of the debt to be 
made by iiutalmcnts (g) Nor has the Collector |unsdiction when mortgaged property 
is sold under 0 34 r 12 free of a prior mortgage encumbrance to settle eccounta aa 
to what IS due on each mortgage (A) When the Collector receives sale proceeds they 
are assets held by the Court and ao an application for ratable distribution must be 
made before receipt of sale proceeds by the Collector (i) 


2. [S. 325.] "NMiere the execution of a decree, not being 
a decree ordering the sale of inuno\able 
Br«uiMVe* property m pursuance of a contract speci- 

fically affecting the same, but being a decree 
for the payment of money m satisfaction of which the Court 
has ordered the sale of immoAable property, has been so trans- 
ferred, the Collector, if, after such inquiry as he thinks neces 
sir) , ho has reason to beheae that all the liabilities of the judg- 
ment debtor can bo discharged without a sale of the whole of 
his aaailable immoaablc property, may proceed as hereinafter 
proaadod 


!!! 


J/.lUiiftn T tf.ndfiSS) ' Horn SJ- 
AMvl '•1‘et^r T itatadvt (1^1) 

4SA114W SU 4^ (■‘DAJl »0 


(I) i>atutrya » /'•■UliA Kom L R. 

1001 MIC 991. 
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THE THIIID SCHEDULE. 


Execution by Collectors. 

Sch. m, 3. rs. 322 A.l 
paras. 3, 4 

Niitlrf In If. gltrn lo 
ilfTier-lit I l'r» ant in t.*i 
»«i» l.a»ln.l rltlm« m 
proj-frly 


(I) 111 any stich (^*>0 as is referred to in 
paragnijdi 2, tijo Collector shall publish a 
notice, allowing a period of sixty da)*3 from 
the date of its jmlilicatioii for compliance 
and calling upon — 


(a) cverj* per.son holding a decree for the payment of 
money against the jiidgrnont-dchtor capable of 
c.xccntion hy .s,ale of his immov.able property 
and wliich such decree-holder desires to Jiavc so 
executed, an<l ever)* holder of a decree for the 
papnont of money in execution of which pro- 
cce{lings for the sale of such property are pond- 
ing, to produce hefmo tho Collector a copy of 
the docrco, and a certificate from tho Court 
which pa'vsed or i« executing tho samo, declaring 
tho amount rccovemhlc thereunder ; 


(b) over)* person hax-ing any claim on tho said property 
to submit to tho Collector a statement of such 
claim, and to produce tlio documents (if any) by 
. wliich it is oWdonccd. 


(2) Such notice shall be publisliod by being affixed on a 
conspicuou's part of the Court-house of tho Court wliicli made 
the original order for .sale, and in sucli other places (if any) as 
the Collector thinks fit ; and w’hcrc tho address of any sucli 
decree-holder or claimant is knowm, a copy of tho notice shall 
be sent to him by post or otherwise. 

Power or Collector to bear objeettoos to execotlon of decree trans- 
lerred to him for execotloo — Wlicr® « de«n?© for monej is transferred for 
execution to tie Collector under s 68, be la notauthonrod under this paragraph lo hear 
any olijecliou by the parties interested in the property advertised for sale lo the sale 
of that property, nor is it any part of the Collector’a duty to decide whether the property 
has or has not been properly attached D) 

4. [S. 322 B.] (1) Upon the expiration of the said period, 
the Collector shall appoint a day for hear- 
Aniount of decrees for ing any representations which the judg- 
ra^ned/ "aSd'^imaovt Hicnt-debtor and tho decree-holders or 
claimants (if any) may desire to make, and 
for holding such inquiry as he may deem 


0) Onlar Stntit y JWtaa Cirar <1898) 20 All 428 
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Execution by Collectors 

nccc'^saiT for infonning lumscU as to tho intiirc and extent Sch. in, 
of such decrees and claims and of the judgment-debtor’s im- paras. 4-6 
mo\*able property, and may, from time to time, adjourn sucli 
hearing and inquiry 

(2) ^Hiere there is no dispute as to the fact or extent of 
the liability of the judgment debtor to any of the decrees or 
claims of i\hich the Collector ls informed, or as to the relative 
pnonties of such decrees or claims, or as to the liability of any 
such property for the satisfaction of such decrees or claims, 
the Collector «hall draw up a statement, specifying the amount 
to be ^eco^ered for the discharge of sucli decrees, the order 
in which such decrees and claims are to be satisfied, and the 
immovable property a^allablo for that purpose 

(3) "SMiere any such dispute arises, the Collector shall 
refer the same, ivith a statement thereof and lus own opimon 
thereon, to the Court wluch made the original order for sale, 
and shall, pending the reference, stay proceedings relating to 
the subject thereof The Court shall dispose of the dispute 
if tho matter thereof is %ntlun its jiuisdiction, or transmit the 
case to a competent Court for disposal, and the final decision 
sliall he communicated to the Collector, who shall then draw 
up a statement as abo^o proaaded in accordance ^VIth such 
decision 


5, [S. 322 C,] Tlic Collector may, instead of himself 

issuing the notices and holdmg the inquiry 
Where District coortnuy required by paracraphs 3 and 4, draw up 

Usne notices end hold ^ 

tn<ittiry a Statement specitjing tho circumstances 

of the judgment debtor and of his immov- 
able property so far as they are known to the Collector or 
appear in the records oi his office, and forward such statement 
to the Distnct Court , and such Court shall thereupon issue the 
notices, hold the inquiry and draw up the statement required 
by paragraphs 3 and 4 and transmit such statement to the 
Collector 

6, [S. 322 D.] The decision by the Court of any dispute 

arising under paragraph 4 or paragraph 5 
»* to diipute*'**''” shall, as between the parties thereto, ha\e 

the force of and be appealable as a decree 
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Execution by Collectors. 

Scb. in, 7. [5. 323,] (I) \Mh ro tin* amount to Ik* rpco\ tTcd 

. ami tlw‘ |»rojKrt\ aN-Julablo lia\c been 

mmr7'"* *'* (Hlmiiintd as jironcUd m jiaragrajui 4 or 
pinigniph 5, tlir* CoIItctor nny, — 

(a) if it appears that the amount cannot be rccoxcred 
\MtIiout tlie a.ab‘ of the nliolo of tlie projwrh a\.ul- 
ablo, proce< <1 to s< 11 sncli property , or, 

(b) if it appe irs that the amount with interest (if an\) 
m accordance with the decree, and, ulicn not 
decreed, with interest (if an\) at sucli mte as lie 
tlunlvs reasonable, ma} be recocered without 
such fiale, raise Piich amount and interest (not- 
withstanding the ongmi'l order for sale) — 

(i) b) letting m jarpetuit) or for a term, on 
pjument of a premium, tlic wliolo or an} 
part of the said property , or 

(u) by mortgaging the wliolo or an) pirt of such 
property , or 

(ill) b}* selling part of such property , or 
(i\) by letting on farm, or managing by lumsclf 
or another, the w hole or any part of such 
property for an} term not exceeding twent} 
years from the date of the order of sale, or 

(v) partly b} one of such modes, and partly b} 
anotlicr or others of such modes 


(2) For the purpose of managing the whole or any part 
of such property, the Collector may exercise all the powers 
of its owTier 


(3) For the purpose of improving the saleable value of 
-.pro perty available or any part thereof, or rendering it 
lettmg or managmg, or for preseraang the 
in satisfaction of an incumbrance, the 
^tharge the claim of any incumbrancer which 
9[b1c or compound the claim of any incum 
Ipit has become payable or not, and, for the 
■cling funds to effect such discharge or com- 
Krtgage, let or sell any portion of the property 



FNFCLTION Ot DK I FFS m COITFtTORS 
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Execution by Collectors 

>Nhich he deems sufiiciont If nm dispute nnses as to Hie Sch III, 
amount due on am mcumhrincc with wlncli the Collector 
proposes to deal under tins clause, he maa institute a suit in 
the proper Court, either in his own name or the name of the 
]udgmcnt-tlchtor, to ha\c an account taken, or he ma) agree 
to refer such dispute to the decision of two arbitrators, one to 
be chosen bj each part} , or of an umpire to be named b} 
such arbitrators 

(4) In proceeding under this paragraph the Collector shall 
be subject to such rules consistent with this Act as ma}, from 
time to time, be made in tins behalf b} tlie Local Go^emment 

The words Local Oovemn rnt ha\o been aubtitutel for tie words Chef 
Controlling Revenue Authorits nh ch occurred in the correspon 1 ng sec 3‘’3 CPC 
ISS** 

8, [ S. 324. ] ■\\liere, on the expiration of the letting 
uiaoM management under paragraph 7, the 
(it^an>" after' let! *Dg'’M amouiit to be rccoacrcd has not been 
nuDiseneDt roalizcd, tlic Collcctof shall notify the fact 

in writing to tlio judgment debtor or lus representative in 
interest, stating at the same time that, if the balance necessary 
to make up the said amount is not paid to the Collector within 
six weeks from the date of such notice, he will proceed to sell 
the whole or a sufficient part of the said property , and if 
on the expiration of the said six weeks the said balance is 
not so paid, the Collector shall sell such property or part 
accordingly 

Mortgage — instead of BcII ng the Collector may roorlgage the property (I) 


9, [ S. 324 A ] (I) The Collector shall from time to 
time render to the Court w hich made the 
coitt original order for ‘=ale an account of all 

monies which come to his hand" and of all 
charges incurred by him in the exerci'^e and performance of 
the powers and duties conferred and imposed on lum under 
the provisions of this schedule, and shall hold the balance at 
the disposal of the Court 

(2) Such charges shall include all debt's and liabihties 
from time to time due to the Goaemment in respect of the 


(i) Btehamangx >aniii J/«tl (19-5) *7 Bom LJl *17 88 I C 8J« ( 5) AB *7 



1300 
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Execution by Collectors. 

Sch.m, 7. [S. 
para. 7 

/‘rhrenr for (I<]uLit(iin 


323.] ( 1 ) Wlure tlie amount to Ik* ruo\erc(l 
and tin* |»ro))(rty a\'julnblo lia\(' beta 
detpniniitd ns j)ro\a(l(d in jumgmpli 4 or 
pinigniph o, the CVjlItttor nuy,— 


(•i) jf it apiH'iirs that (lu* nniount ennnot be recovered 
without tlio silt* of the wliolo of the projicrtv avail- 
able, proceed to stH such property; or, 

(h) if it apjiears that the amount vvitli interest (if nnv) 
in accorthime with the decree, and, when not 
decreed, with mltnst (if any) at such rate as lie 
tlunks rea‘'<mahlc, in.iv be recovered without 
Midi silt raise such amount and interest (not- 
withstanding the original order for sale) — 

(0 bv letting in perjicluity or for a term, on 
pavmient of a premium' the whole or an} 
part of the said property , or 

(ti) by mortgaging the whole or an} part of such 
])ropcrfy , or 

(ill) by selling part of such property , or 
(iv) by letting on farm, or managing by lum'JcIf 
or another, the whole or any part of such 
]>ro])erty for an} term not exceeding twenty 
years from the date of the order of sale, or 
(v') partly by one of such modes, and partly by 
another oi otliers of such modes 


(2) For the purpose of managing the whole or an} part 
of such property, the Collector may exercise all the powers 
of its owaicr 



(3) For the purpose of improving the saleable value of 
the property available or any part thereof, or rendering it 
more smtable for lettmg or managmg, or for preserving the 
property from sale m satisfaction of an incumbrance the 
Collector may discharge the claim of any incumbrancer winch 
'las become payable or compound the claim of any incum- 
jrancer whether it has become payable or not, and, for the 
iirpose of providing funds to effect such discharge or com 
Nition, may mortgage, let or sell any portion of the proper y 



r irn r 


Esecufctm bv Coilircitir^ 

X iji *i :!• ji- • ‘i.rii’i'T" r ir*M •- “</ ji* Sia. HI. 

i.Timirr tr.i* in in~ •vrr x*in •! “ i** '.<nl( • c /c 

*- :i*:. ini'tT " r** In* •r.i" in‘*r'rir » a vur ui 

- K* ^rirf-r ' •inr' •tut m u*' 'Jivt. n.inif‘ tic -l»* najn* ‘;c t’n' 
;ni:jn’»‘nr-:i‘ ir. r “ in n • ••iinr niV-n. «ir F]!* nw*^ 

'.1 *^'iT iu i i.—i:'* “ ”’i'* •**• *''H n -’C t*\»; i;n** c>^ 

-*ii'i • c • c an. tiTr;;;ir*‘ M b** nanj*’*!. b-r 

^ni- 1 imm' r» 

t En "r • nnil'T - u*' tl*' ^d^ vi.!’! 

ff -n'ln**’- "• -^i d. n-’T* ’v'-j. tab- A C j> nrd^^ fr”rit 

— “inn** TM nidii** tn. tjL*- F^ailn b j tj*' LotjE; < ’» r^»T!ttin»tiC^ 

Chr -rnma “ Lj»m <r< i r » “’ T nirBr ' !»-•» Ix;^ *> r cw wuris ' Cb rf 

2..--F~iiie Ajtjur”" ‘'t'ui a «.•— ir^Lin >M-~'p«ro.md •«x-^ SiT. 


S. [S. SII-CJ W1.TU_ rfi tS** tSTimS'C CD** D'CClDji 

. r manaj^gyti': cnji-'T parj.r^rb. 7 .. tj,** 

It «T^g tf» am* cn-c Z" c**’ r«t.«'v«r'C c'C teeii 

**’*'"*****’ r«iil!ir*c. ra*** O'D-cot ?cjlIE E‘'w£S‘ tb** fiict 

Cl z fniLcrf'C.':-‘I‘*bcf'r. cr hS- iit 

cr-ir****- aDdDE-E dD tif* siry csDD** tbac. u tn.»* b-dlm' V' 
zr c- 5,15? dn^’cn.': > fu 5 i t*' cb?*- CcHt'Ctcr vi^bbi. 

w°*iks f:' cr zh^ ca:**- >o*b. ncc 5 ’e« b** 'wrlE t’ccce^l to 

tLi- wbrui- f"c a sirS.'^n: fart cftc**- saSt fr''’fvccv’“r sayl i? 
<•11 tb*- enrcdts'd c£ tb»- sa 3 i blx v/w»;is tcr^* "Waiuv tv 
E> r sr f.Lai. rbfi- 0''O'T*’'r s-balZ selZ tTvtvrty cr yart 

arrrrimrf!”- 

y !r'vng ° — ta&t*ail i£ seTimt ftJtf l.j3ectut aittt muc-'^id» t^i«^ gripw^x ( . .. 


o. [ s. K-u. ] ^ U) Tt-- CcFr-ctcr >bai:> fccct tirr- to 
tin-*. r\?t--t'*r-tott-* Cccrt \rb3*b: traii* tb.** 
ccii-T- for syJj* an aw'-cnt cf all 
cK’C^s- ■wbS’b: TOCDf* to Eb Licd'- and c£ all 
in-nrred by bin n tb** cx“rct^ and fvrtccmn^ c£ 
tb* and dntr>-' ccnf-rr^d anil inro^i oc u”d-T 

tb* providers of tbi^ scbdrl-*, aryl ‘'baC'bo’I tb-* Kda: \v at 
tb-* dbro^ of tb-* Conrr. 


{• 2 ) Seen 


cnano>s :^, 


vbal! 


from ten* to tin-* dc* to tb 


i'‘brd-* all d^E't' a’\l 
GowTtm*!-* 1*1 t\‘'vx\v; cf tbc 


-«s ST F m. C-«- 1 Vf t \ 


A If. S" 





Tiff TlflKI) SdlfOLLf. 


Execution by Collectors. 

Sch. in, jiroinrty or any jurt tlioreof, t!io rout (if any) from time to 
para. hmo duo to a Mijurior holder in ro'^jicct of sucli pioperty or 
]).iTt nml if the (ollector so direits, the o\j>ens(.s of any 
witnesses summoned hy him 

(3) Tlio hilamc shall he applied hy tho Court — 

(a) in pro^ uhng for tlw* niaintcmuce of such members 
of tho jmlginent-dehtor’s famih' (if any) a« are 
entitled to i>c inamtamed out of tlio income of 
tho property, to such amount in tlio 00*10 of each 
memhor as the Court thinks fit ; and, 

(b) nliorc tlio CoJJtctor Ims procccdofl nndor pajo- 
gmph 1, m satisfaction of the original decree 
m execution of ^\hlcll tlic Court ortlcrcd the 
s<ilc of jmmoAahlc ])rapcrty, or otlionuso as 
tho Court may under section 73 direct , or 

(c) wliero the Collector has proceeded under para- 
graph 2, — 

( 1 ) m keeping do\\m tho mtorcst on incum- 
brances on tho jiroperty, 

(u) where the jndgment-debtor has no other 
sufliciont means of subsistence, m pro- 
xiding for Ins subsistence to sncli amount 
ns tho Court thinks fit , and 
(m) m discharging rateably the claims of the 
original decree Iiolder and any other decree- 
holders who liaxo complied with tho said 
notice, and whose claims Avere included in the 
amount ordered to be rccoxerod 

(4) No other holder of a decree for the payment of money 
shall be entitled to be paid out of such property or balance 
until the decree holders who haxe obtained such order ha\e 
been satisfied, and the residue (if any) shall be paid to the 
judgment debtor or such other person as tlie Court directs 

Accounts — The Collector, thongU bound to render accounts under this para 
graph cannot be compelled to gire op the ac<*ouat boohs in Court , nor does this 
paragraph require lum to pay the balance into Court fl) 

({) Itupehv £ 0 / 90 1 S (1901 ) 0 Bom L R 8 5 



ExrcmoN or nrm r*; n\ I'm i rcrorj? 
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Execution b) Collectors. 

Chiracs.— In IV mluiT Ihr C IW1 r »« mtitW to cIMact frr« *ft^r\iinC to tl f Sdu HI, 

pTT«<-nl»xl in f**< of »»ln« br tbr cnt t}»<* tiril (.''urt «ill ni*lp * paras* 9-11 

f urtb^T d'slofti'^ on •rrount o( pr>u*i l»t»* fri n th^ of iSf procooii« (*n) 

10. [S. 325.] \\’licro the Collector ‘selK am proi>crty 
under tlu*^ Sche<liilo he <!lnll put it up to 
r«ia^^ *" public auction in one or more lot^ as he 

thinks fit and nm — 

(a) fix a reasonable re^eraed price for each lot , 

(b) adjourn the sale for a reasonable time uheneaer, 
for reason to lie recorded, he deems the adjourn* 
raent ncce^'<l^^• for the purpo'«c of oht.ainmg a 
fair price for the property , 

\iuy m i\\t property offered for a‘\\e, aod re sell t\\e 
same by public auction or priaatc contract, as 
ho thinl^ lit 


11 . [S. 323A,] (1) So long as the Collector can e\er- 
ciso or perform in re^ioct of the judgment* 
ttion by ittditnmt-ifitor dcbtof s 11111110% ablc pTojicrtv, or aiu part 
thereof, ana of the poarers. or duties con* 
ferrod or imposed on him by paragraphs 1 
to 10, the judgment debtor or Ins rcprcsentatiac m mtcrc*t 
shall be incompetent to mortgage, charge, lease or alienate 
such property or part except aaitli the avnttcn jiermission of 
the Collector, nor shall any Ciaal Court i«suc any process 
against such property or part in execution of a decree for the 
payment of money 

(2) During the same period no Cixil Court shall lasuc 
any process of execution cither .against the judgment debtor 
or his property in respect of any decree for the satisfaction 
whereof proansiou has been made ba the Collector under 
paragraph 7 


(3) The same period shall be excluded m calculating 
the period of hmitatiou applicable to the execution of any 
decree affected bj the proa isions of this paragrajdi m rcNjicct 
of any remedy of aaluch the decree holder has been tempo* 
rarily depna cd 


im) I TA<,lurIaI{l9*tl) -H II rn i 

t 11 &.>0 9~ I t $S3 ( 20) A II Hi I 


\aniM>i V ill 
1191 99 I C 


«ji (ISS)) linn 
M . I A 11 I 
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TItK TIIIKI) .SCHKDL'LK. 


Execution by Collector#. 

Sch. m, Incompetent to mortgace. charge, lease or alienate —A mf)nt'ie- by 
paras. » ju<l«titrnl^lolrti.r I,t r!\, it i« im.liT tlj«* «if tb** GolWtor to 

1143 wbom ilfrrrrn ni;iin«t lb.* Juil,;m<‘nt-4l«‘l<t<>r litvp iirrn rrr*i f ir csnrutjon, i* bImo 
lut<‘h %oiii, ftniJ not jnrn li »/m«J a« A/«in«t li«* C< IWtor «r<l eHiming unih'rhim (h) 
A pift 1>\ tlif )ii<l4m'‘titrfb of pri|>*rti unA/r lli" rn\na.'»'in<‘nt of tJ* ColW-tor 
la ^f)uI fXfn tbou;li tbr pift i1t« 1 {« trpi«t^ml nUrr tbr pnprrty li frW<n] from 
insnftj;(’tn''nt ('») 

'• Alienate ”—7^1'* W«ril Ali.n4t<> In tM« jrtmernph conf^’fnplsfrii a tnn*f<r 
wliuli H to trtVp cflrfl immnhtlrlx «n<l not afirr itr«tb It cIom not thrfffirr inrlmb* 
a (li<|»>fition of iinii>ort\ i>x «il) (p) 

Alienation anbscqocnt to certification of adjustment.— An intimation by 

A (Ircrro bf*W<*r to tb^» Collri tor to •rhoRi Ib^ »< trjn*frrrp«I for r ircBtion that 

liK riAim under tli»' drerw 1 i*a l*^n •atMfir'l br tin* ju'l;tiirnt.dcbtnr anil tbr rrcording 
of atiih Inttmatmn b% the ColWtor amounts to a ilur rrrtifnng of (bo A<l]aAttn'*nt of a 
•li’irrr wilbin tbc tiiraning of O 21. r 2 Afirr lli<* adjuitmmt naa l«^ ao certified 
tlie jinilitbitinn npaui't aliennibm inijn>«et 1 »\ thi« jvirapriyh no longer aulMlita and It 
iA cnmp< t<‘Ul to the ]ii'l,*inent.«b*btor to tnoftpake, »ell or alienate lui property ( 5 ) 

Limitation.— \\ ben tbe pToprtr of tbe judgment debtor »a« taken under 
nianaerw^^t by Mie Cotbetor am) foV“a«c«\ more than )i yeara alter tbe date ol tbe 
decree, that jieriod waa excluded m tli* computation of limitation both under the 
Liniitntinn Act and rection 4* of tUc Cwle (r) 

12, [S. 3250.] Wlicrc t!ic proporty of which the sale 
JiasWcn oT()orc(l is situate in inorc districts 
rfrtr'uln”«^rrilt"L-t»fu than one, the potters and duties conferred 
and imposed on tlie Collector by para- 
graphs 1 to 10 shall he exercised and performed by such one of 
the Collectors of the said districts as the Local Goverrnnenfc 
may by general rule or special order direct. 

J3, [S. 323C.] In exercising the powers conferred on 
him by paragraphs 1 to 10 the Collector 
romr'r a?hi.d““«“'.nu shall have the potters of a Civil Court to 
compel the attendance of parties and wit- 
nesses and the production of documents. 

M AbJit Pahman v Gaya Praiai (1929) 5 
' ' Luck 3d* (89) A 0 *35 

JgiiAanmad Sajetd v JtuSamnuii Imail 
(1910) S3 All 233 81 C 834 
(9) Knahaleliand v \andram (1911) S5 Som 
' 5J8. 12iC57.’ 

fr) Sbavam Karam \ CoUtetor of Benajet {\9-0) 
4>AU 118,52 1 C T4’ 
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THE FOURTH SCHEDULE. 
(.?/'<■ S^-ction 135.) 
Ek.\ctmi:kts Axiended. 


1 

; 

3 

4 

Te*r 

No 

Short titlf. 

.Ascndnscnt. 

ISTO I 

i 

■vu j 

i 

Coert F<r« Act, 1»T«) .. 

1 

1 

la »n» 1' I of I. after the 

1 ttont ** flamt ” tbe wonb " »nttta 

' etatemeat pleaJms » ‘ft eg or 

I ceunter-cUun ’* tad after the Ycvrd 

1 * Art *’ the wxini* “ or of ened 

objeetK'n ” rhal! ho m<erted 




From arthfe 11 of S^hcduV^ 11, the 
woM* ' fn.->m an onter rejecting: a 
|4aintor** «hsH lo oiaitted. 




For tbe entrv in the first ec'hiian cd 
Sthedule 11 rvlrtina toartule It'tl-o 

1 follosrint entrj shall ho suh«-titM*cvl, 



1 

1 

j 

1 ** .Xcivement in >entin^ statmc a qnes- 

1 ta>n f»*r the ojuniou of the Court 

^ under tlie CVnle of Civil PTwe-lure, 

j m»> *• 
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APPENDIX I. 

The High Courts Act or the Charter Act, 1861. 

An Act for /'rtohtis/itng High Courts of Audicuture in hulin (sj 
(24 & 23 Viet., C. 104) ; [Ort Augiirl 1801]. 


Repealed and re enacted with slight modifications by the 
GoTeroment of India Act. 1915. 


lie jt PnfictH lij the Quest's Most Kierihnt >tn}cst», hy anJ wtth the advice and 
ctinstnt of the I»nh S|iintuil and T«mporal and (’ommon* tn shU prefent rarliamenl 
Asscmhlctl. and b^ the authnrity of tlie «ame as folio* a — 

1 It shall be lavful for Her Maj -sit, bj letters Patent umlef the great Seal of the 
Cnitetl Kingifoni to erect and establish a High Court of 
e.rVMilhed'^n**fhe”««cfa1 .ludicature at fort 11 •Jlinra in /trnjjol for the Division 

Wrsijeiirln ol In tis of the lVr«i<lene> of i'ort fl if'iuM. aforesaid, and h) like 

Letters Patent to erect and retablish like High CouHi at 
1/n frot and fJ »mb<ir| for those Prwidenciea respecthTl^v Such High Courts to bo estab* 
fished in the said a<.\s,raf Presatenries at tutli time or rreircliio times a* to Het Majesty 
may seem fit nnif (he High Court to (le estahfished under any such letters Patent fn any 
of the said PrcsKleneies shall be deeinesl to bo established from and after the publicalion 
of such lx tiers Patent m tlieeame I'residency.orsueh other tim» asm auch Letters Potent 
maj bo appointed m this behalf 


i The High Court of Judicature at Fort II lUtan in Prn^f and at tho Presidencies 
CoMU.,.o, 01 ni,h Coot.. *>»(«#. oil-, oo»,»l oJ . Cl.rf 

Justieo And as innny Judges not exceeding fulecn as Her 
Majesty niav, from timo to time, think tit and apfomt who shall be selected from — 


lei Barristers of not le«s than file years' alnnding , or 

2n(f Members of the Covenanted Cisll Semico of not less than ten years’ standing 
and lino shall have aemed as ZilMi Judges or shall have exer iscd the fike poners as 
those of n ZiUsh Judge for at least three seara of that period , or 

Srd Persons who have held judicial Offu^ not inferior to that of Principal Sudder 
Amecn or Judge of a Small Cause Court fora period of not leas than fire years , ot 

Persons who have been Pleadera of a Sudder Court or a High Court for a 
period of not leas than ten years if such Pleaders of a Sudder Court shall hare been 
admitted as Pleaders of a High Court 

Provided that not less than one third of the Judges of such High Courts, respectively, 
including the Cnief Justice, shall be Barristers, and not less than one third shall be 
Members of the Covenanted Civil Service 


Bytbetemsot thisArttheexerebeotjiuiadictlonliiaD} yirt of Her Majesty s Indian Tent 
tones by the High Courts was meant to be sobjeet to and not exclusive of the general legislative power 
Of the Governor General in Connefl Aa exerclaa of legislative anlhority by the Governor Oenersl in 
Council whereby any place isterrlttoy Is reniovedtroni the jnriadictlon of the High Court u one expressly 
contemplated by this Statute and bj the Letters Patent lasueu under it — Emprettr Surah 1879) 4 Cal 
172, L R 5 1 A 178 
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High Courts Act. 

f» Uiv>n tlio »f hikH lltcli Cowrl a, af-.n-al.! in Prr.iJfncy of 

Ai<iif|j« of «i in JUnytl, tfio Sdprrmo Court ami tlie Court 

Court*. SiwJIrr jArmint AflinJat »n<l .‘'tnffcr \izamut 

at in tI>o ••inn* Prr'iil>-nc^, *Iirtll I** al*>listiM • 

\n<l Hj)on Iho (‘>talibHtitnont ♦‘f aucli llii;!i Court in tlit* Pri^Klfncy of iladm-*, the 
‘"iprrmo Court mill till* Court of tlicSuil Irr Ailnwlut ami larrj AiUwlut In thfMtne 
P«-ic](*nej «fiatl fir nltohohi^l 

An'l upon tlir o.taliU«hRi^nt of awh lliph C< urt in thr Prr^ulrnrr of JlcmUty th* 
‘'Uprcnio Court anil tli^ Court of ‘'luWtr Ikwaiir Adawlut ami Ru !i!<*r Foujdirry 
Adaulut in tliOfJinir Pri.ulrnc^ «li>ll l>r alhili.finl 

Anil thr rroonl. ami ilorumonta of tlioaoirra! Court am nlioti.tml m each Pro*iJrncy 
hhnll Ijooomr. ami 1»p, n^oonh ami «l K'linitiitn of llie llisli Court o«lal»li"liMl in the «ime 
Proiiiloncj 


'* Koeh of thr lIiRh(ourl« to lir o«tal.||.ti<(l uiuler tlii« \i"t aliallfiaTp amloJtrcwe 
all (luoli Cml Cnminal Vilmiralu. ami \ iro Ailmirultj, 
ofill'kli'l^oirt* *"* Ti».f«fHr«f4rt. fnccfafr. ami tfatnfnonial Jun«Ii«ioa 

oriaiiial «nl Ap|allntr ami all »ueh po«Tra ami autbonty 
fur, and in relation to, tlio admini.tratioti of justice in the Prr«iilene^ for vhich it u 
e^tahlighed, an Ihr Maje^tt mat I't ^uel^ l,(tt«rs Patent an afore^id, grant ami direct 
subject, however, to *i:cU dinctionn ami limitation* an to the exerviee of original, ciril 
and criminal jurindictioii U tonil thclmutnof the PrennJinc^ Ti>*nj*ajrnay bo prr«cfilied 
thereby , and aa\c a* bt such letters Patent mat l« otberw i<e directed, and subject and 
anithnut prejudice to the le/islatite |>onir« m rrlation to the iiiatter* aforesaid of the 
Goternor General of /» fm mComieil, the High Court to U: established tn each Presidency 
shall hate and esefci<e all jun diction an,l ettrx powir and authority 'nhatsoew in 
an\ manner itMcil m ant of the Court* m the same Presidency abolished under thia 
Act at the tinieof thcabo(i(ionof«uehla*t mcntiuned Courts 

Subject and without prejudice to legislative powers of the Governor 
General In Connell —See note* to d 44 ol the Letters potent, in/m 

10 Until Me Croun sAdl othfnner pmtiU vndfr the pmcers if Mis .-let nlfyunerfic- 

tieji BOW tztTtt'eil fAe Sapttmt Courfi o/ Cofcaltn, Madras 
Irish Courts to escrcisc an I Donibny, rejrpeefitefy, oter inAoAi/anfa of sueh parts of 
Sufrrme Cwim''*"** ** /wifia as tnatf But be compri*»rf leiMm the local limits of the 

Leilers Patent to be issued under this 4f/e«ta6tieA //ijA Court* 
at fort IFilham, Madras and Boml>ay, shall be exereieed Ay euc A High Courts respectively 
Bepealed by 2S Ticl c 16 s 2 

11 Upon the establishment of the eaid High Courts m the said Presidencies 

respectively, all provisions then m force in India of Acts of 
txtstiDg provisions ap Parliament or of any Orders of Her Majesty m Council, or 
to to m'm Charters or of any Acts of the legislature of India which at 

' th© time or respective tunes of the establishment of such 

Hi-^h Courts are respectively appbeaMe to the Supreme Courts at Forf TTiIliam in Bengal, 
Madrae ctnd Bombay, respectively, or to the Judges of those Courts shall be taken to be 
applicable to the said High Courts and the Judges thereof respectively, so far as may 
be consistent with the provisions of this Act, and the Letters Patent to be issueu in 
corsuance thereof, and subject to the l^isIaUve powers m relation to the matters 
172 said of the Governor General of India m Council 


'v 



HIGH COlTiTS ACT. 1S6I 
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Coaits Aci 

12. Fr-i •= ! »S V» ac* tl»- r.La-«s»» ’ ‘trJ iuxsT^Uhe 

M.i ir.;i c crt oi tbif rvp* irtvT 

%* t» »L»’] L&tv *»« ortr *’l |WTr»i.=:r* la s».i 

n & » o&w 1 L»l>rvl *' the ti22^ cf li<p »S L*» n tSf—v ' asJ 

*^eli iToc*ni.az« •“J »!I irrr* u» pv<«fr\L=r» la tb.? «A^i 

G a*** »hi’l be de*I* wi'i ».• if «sie t*d b»« t»d is tb* H_i» 

Cra**. Mve xL»i »3V »a*h iT'xerd ~r« E5 »t be o a*isafd. %s ceirlr as cireasi<*ia.-e< 
f»-*Ts *, crd-T *ad*fmnLrr t > tbe jT»f*f'e« f »be aS L»S.J CVcr»i rs^jvv'iTflr 

13 ^ab;»<t t ■> aaT Uw^ c'rera’»*» a*»iav.bi3»T hetaatJe bv ibe G'^rtv* Gear^ 

in O'ssnl. tbe ICub G.ar*« *-‘***-b<bed la asv Pr** ArorT 
r-^f. to Ci-w*! *-> crdertL.« X«t isav br i*«owti nile*. peende f ' tb? cxe*\T<e, 
r^*^ V*. ^ ^ ■ -*| bv o"e Of ts •>» JuJ^ o- br I>iTt<>>a C'n**# ev Sstr j'eJ be 

<c D-T^j-^c-^axT twn Of ROfr Jed^cS the <M<1 ICrii G.'uH if the ortraal 

*ad »pjelli*e jer“*drv tiva Te**eil la ‘Sib G.'t.rt, is «si.h eaase” 
a* ciTapjear to «afh Ci st t j be c-'axrae^t f 'f thedse adaiisr^'fa'f ai-i jtt''Ke 

14 The Chi*f Ja»*i^ of «eb Huh Coort •full, lav's tisie tc» lisse. iletertsiae whaX 

Ct.«t Jsjtw to <!**«» JsAre is es«h ca«e »hAU nx alvne. aad t«h*X Jttdje* if the 

***■. '*^’ . Cot»t. whether with «r witb'ut the Ciyef Jui’aa*, <bill 

• a»x» <e a tie Irnsicti , , _ _ . . 

C93*b eoootitste the tereiwl Pm'i'ti Court* a« i'vrt'iaia. 

15 Each of the Ilish Courts e«*4Wi«beil ondef tfci# \ft «hAll h*T>* «ujvnRtei I’ence 

orer «U Court* whah mar be ‘ubjeit U' »t« apfvIUXe ju*x*iIk*. 

t«e°'M.f't5”tT*B- ® •“'1 I*'*^*’ •" rrXurti*. and to lU-evt 

jrvaw i e •at«Tja»t» the transfer of anr »mt or ap|e*l fa'ni am ««ih Giirt to 

‘^*‘'** an% other (.ourt of <^0*1 or <ui\r»'r jun«dh.tKvn, and Oiall 

hare p>wer t isake and lo-ue geoeral rule* f »r recttlattn^ the p«vt^■e and pevyaevli ic* 
rf *ueh C Bti and aUv Co prevcnle f rru* f>reTer% peoiTeiLnc »n the '«aid G'urt f\r 
wtrh It ‘hall think neceeaarr that a f >etn be pa*n le»l. and aUi f 'r leejin^ all KvV^, 
ertnee, and aceouat* to be kept bv the ofteer* and aK» to w“ttle tab W id fee* to be 
alkiwed to the bhenS. ^Xtomev®, and all elerk* and othopp* of (\>urt* and (nil ti-ie 
to tune to alter anr «aeh pule op f ’rra or table . and the pnle* nv made and the f vrtn* 
framed, and the tables so «ettled, ‘ball I** n^oilanil i't«erinlin the said l\ urt* , pev'xnW 
that each general rules and forms anil tahU* bo not inoon'i'tent with the 
of anT law m force, and ‘hall bef're Xbe\ are i-'sned. hate reieiwd Xhe sanction, in the 
Pre»idec(rvof Fort iriT'ion of the GovenionGeneralinGnmciKand in V r^nMvr/ve»V»jr, 

< f tte GoTemnrin Council of the re«pecti«‘ Pri‘iAniie*, 

16 It shall be lawful for Her Majc.tx, il at auj time hereafter Her Ma^esti wea ht 

ws lodo.bv lettec* IVtcwA. *».o.d<ert.bw Great b-eaboJf tbeVwteA 
Her JisjertT mir e«f* Kinsiloni. to etect and edabhdi a Hi^h Gnut id JiideMtiite 
^ »■ porti'n «d the temtorie* within Her Ma^edv'* 
il'mimnis in Intit. not iniluded within the hunt* id the 
local junsdjction of another High Gnirt, ti>ron«i‘t of a t'hief J«*tii'e and of suvh numlvr 
of other Judges with such qualihcatim* a* are Te<|«ired in |vrain* to Iv apivuuteil to 
the High Courts e'tablidied at the IVi'ideniie* beremlvef *ee menthuieil. a* Her M*je«tv 
from time to time, niav think ht and aj»|V>mt .and it iihMn>e lawful f r bfer Ma^tv bv 
such Letters Patent to confer on such Ciurt ana suih )nri*di\ti ui, jviwer* and authvwili 
as under this \et is authonred to bx* conferred on or wibl beivme \r»trd In the lli^h 
Court to be e.tabli'hed in an\ l're*idene\ hereinbef re mmtk'i'ed, and. subject t » the 
directions of such Letters Ihitent all the |<m\t*|ins id thi* bit haviU)* fvfiteniv tvv the 
High Court e«1*bli*hed in an\ such Ibesnlenn, and to the b3ue( ,lu»tiv and i thet 
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High Courts Act. 

S l,’|w)n th'' r'tDliItshm>'nt «! •iir-li O urt nfon-'AltJ In Un* l’rr«nJrnc7 of 
/• ff H tlfi int in /Ifiiyil tfi'' }*ii}iTrnic Court an I ifm Court 
t'iuf«<»nj'’»iin»f ^U'ffrr fti «an« .\<l*^lut antf f'u-l l^r Mzamot A'L»»lut 

at Ciil'HlIl.Ut tlw^AAfiir I'rroiil.'n'-), lir al)oli»fif<I • 

Ami iijxin tlin r*t«nuhm‘-nt of »tich flikl> C«'iiri in tlm rrt^i<l'’nfj nf J/m/nw, tbx 
*'U|.frmr Cntirt «ti-i tlif Court <>t tl<«- vm>| |rr A<l>« lilt Ati<l f i.nj Urry A«l»wlut In thr itirre 
l’n>i(Jf;irv xha]] )» 

An'l upon tli** r.tBliluhfn*-nt of ou li Ifisli f , urt In tin* rirxitlc-tirr of tH 

‘>ii|irpni<- Court ami tKr Court of *«u<llrf iJ^aaiir A(l>irlut ami Suillrr KunfUrry 
\<Uvlut in ilio Mmr I'rr«)<i<‘n<'\ iili>ll l*> aK>|t«ti«^{ 

Ami thr rtoonN anil •locumr-nt* of tlx* tx‘»TralCoijft«»oaloli*}ii^l in r«fh l<?ncy 
»fn|f tirmnir, and I**, rrct.r»N am| of the Ilntli Court r«tal !i«lifil in the rame 

l'rr-.|(ltiie\ 


f» Fnrfi rtf the ffijjh ( «»urt« to fx'r-itaf (iifiol under Aet nballliare andeserfi^ 
all .ueli tmJ, Ctuninal tilmirald, and \iw Xilmiraltr, 
t>»iMsn*r<juru T'-^taiixtitary, Inte«inie, and SfairimonUl Jun«lictioa 

oneinal ami ap{w(fa(e anil all aiirli {wiwiri and auihonty 
for, and in reUtion to, the adniini'trati >n of ju>tin in the Cn'«idenc^ for «hieh It >4 
e'taf li«hed, a« Her Afaje^tt mat l»t nicli l^etier* I’atrnt a« afi>re«nid, Rrant arid direct 
aiihiect, Itnireter, to aucli dirtetioha and liiiiitAtion« b< to the ezerci<4> of orijfinal. citil 
and criminal furi'ilKtion Ujoiid the limit a of the I'rmidinr} Tuuiit at may be preacnl*^ 
thereby , ami imie a^ li\ aiich I^ettera rAt«n| may Ix'othrruoi direotetl, and aiilject and 
Mithout prejudict to the hgidatite fioHcrA in nlotion to the matter* afotraaid of the 
Ootcrnof General of In In m Council, the )fi,jh Court to lie cntablKhed ineaehl'rwidcncy 
shnll hftie and exerci'e all juriMlictioii and c»ery power ami authority whatroctet vn 
ony manner tested in ant of the Court* m the rame I'rrHi'lenet almluhed under this 
Act At the time of the abolition of aueli la<it mentioned Courts. 

Subject and wllbout prejudice to legislative powers ol tbe Covernor. 
General In Council — S-e note* to cl -ll of the Leltcre Totent, tn/m 


10 Until th< Croun eWf olArnritt />ro»i<fe i/n frr (Ac poirrrs nj lAie Att all jansdte-- 
tiOM note rJ<rri»rJ by the Auprtme Courts of Calcutta, J/odnM 
Jllih Court* to exereiie and f>onil«iy, rrspcclttely, ortr inhalitanti of such jxtrls of 
Vurreme ^ourV***'^ ** ^adia til may not be eompneed teifAin lAe local limits of |A« 

Leltert Patmt to be issued under ihii Acleetafilish Iliyh Courie 
at Fori Jl idiam, Madras and Komlmy. ehalt be e^rcieerf by such Ihgh Courts respeetively 
PepenUd by 2S J ict e J5 ,b.2 


11 


1 sl“tlns 

t llcable to 
0 flfplj to 


Upon the establishment of the eaid High Court* m the wid rresideaciea 
tespceticely, all provisions then in force in India of Acts of 
tto'higns »p Parliament or of any Orders of Her Jfajesty in Council, or 
Trf'’rrn^.r?;“"'‘* Charters or of any Acts of the Legislature o! India which at 
^ th»* time or respective times of the establishment such 



^Tsuanco tliereof, and anhject to the legisuiite jiowei 
said of the Got eroor G^ral of India m Council 
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12 Irom and aftrr tlin aUditi'in nf the Cnurta aWMird aa nf imtxl in nn^ of tlie 

and IVeaidrnne*, the C^iurt of the I’fr*idpncv 

ahall haw iun««lirti)n orrr all pmcecdinpa pendinR in such 
abolidird O'urta at tho time of the alailition thereof and 
aneh prowdinp^ and all {veiiiua proceedings m the eaid 

Ia«t mentioned Oiort* ahall he dealt vith as If the aame had been had in the aaid High 
Ctourt, aave that anj a«eh proceetlings lna^ Is* continued, aa near!) as circumstances 
permit, under and according to the practice of the aholtshed Courts respect n cl j 

13 ^ul ject to anj laa a orregulati insnhieh max lie made by the Gorernor General 

in Council, the High Gmrts established m any Prendency 
1 owef to ItUh Courti to under Ihts Act maj , bj its o« n rules, provide for the exercise, 
fi',T.'l?ilol;T, ."Sw'.J,™ ‘T "■ >>> Diii-ini Court, con.lilutod by 

or I)lrt«lon Count two or more Judgesof the said High Court of the original 

and appellate junsdietim vested in aueh Court, m such manner 
as maj apjyar to such Court to be convenient fir the due administration of justice 


rnnWrsi* at to penJlns 
proreedltiji In afoIl'hM 
Count 


14 Tho Chief Justice of each High Court shall, from time to time, determine what 
Chief Justice to «lctrr Judge in each case ahall sit alone, and what Judges of the 
."'".to'Sta'ffi’JirwS “i"' »' mthout Iho Chiot Jortiry, .bull 

Count constitute the several Dismon Courts as aforesaid 


IS Each of the High Courts established under this Act shall have superintendence 
over all Courts which ma> be subject to )ls appellate junsdic 
tend Md to^rtme tuFct of ti«n. dfJ power to coll for returns, and to direct 

j>rs«le« for Bulardlntie the transfer of any suit or appeal from any such Court to 
any other Court of eijual or superior jurisdiction and shall 
have power to make and issue general rules for regulating the practice and proceedings 
of sucb Courts, and also to presenU* forms for ever} proceeding in the said Court for 
which it shall think necessary that a form be provided, and also for keeping all books, 
entries, and accounts to be kept by the ofiicera and also to settle tables of fees to bo 
allowed to the Sheriff, Attorneys, and all clerks and ofiicera of Courts and from time 
to time to alter any such rule or form or table , and the rules so made and the forma eo 
framed, and the tables so settled, ahall be used and observeil in the aaid Courts , pronded 
that such general rules and forms and tables bo not inconsistent with the provisions 
of any law in force, and shall before they are Issued, have received tho sanction, m the 
Presidency of Fort Iftlham of the Governor General in Council, and in jfnefras or Bombay 
of the Governor in Council of the respective Presidencies 


16 It shall be lawful for Her Blajesty, if at any time hereafter Her Majesty sees fit 
so to do, by Letters Patent under the Groat Seal of tho United 
Her Sivjrsty may uta Kingdom, to erect and establish a High Court of Judicature 
portion of tho temlones wlthm Her Majesty’s 
dominions in India not included within the limits of the 
local jurisdiction of another High Court, to consist of a Chief Justice and of such number 
of other Judges with such qualifications as are required in persons to bo appointed to 
the High Courts esUblishod at the Presidencies hereinbefore mentioned, as Her Jfajesty 
from time to time, may think fit and appoint , and it shall bo lawful for Her Itrajeaty by 
such Letters Patent to confer on such Court any auch jurivlictvcm, powers, and authority 
as under this Act is authorued to be conferred on or will become vested m tho Hlch 
Court to be esUblished m ony Presideney hereinbefore mentioned, and. subject to tL 
directions of such Letters Patent all the pronstons of (fiis Act having refirenco to th« 
High Court estabhohed in anj such Presidenej. and to tlw aiief Justice and other 
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tf *ucl> Mill to lli^ fluvrrnnr tJi-tirml or Ourrmor o( rrr»i<Irncj m 

M hti-h fill'll Iticli t iiutt !'• r.t*! *htll a« far cinrum«t«ticT* nia> pTniit, l»* 

apl'lical U to thi- Hi.'h ( »>urt In tlw* mkI Irmturir*, »riil to th" Clnrf 

Mill olliiT •linlj.i'a llirriH.f, Anil to tin* |irfiion Aiimlniitrnnp thn n >\rrnincnt of Ihi* «i'l 
Irmti'ni-* 

17 It flisU I'l' lanful f >r lirr MAjp^ta, if Hrr Afajr.tj sliall m think fit, at an> 

limp nitliin tlirrp jpam after tlir putaMi'hitipnt nf ani Ilish 
Oiii'r or iur;trmfBi«r» Court uniler tlu< Act 1 \ her letters I'atrnt, to n*vol,p all or 
}r*ri”»Ji^r aueli parta or l*fnii«i ai Her Maje-.ty mat tlunk fit, tf the 
wtallMimfnt oi% tuiri I^ttcra Patent lit whrh »iic!» Court wa* e^laMi^hpil and to 
prant and make atich other powcM and protpiona a* llrr 
Majeoti nia\ think fit and aa nilcht lia\c lipon pranted or tnadr 1>.> such fir-t Lcttrr* 
Patent, or, mih mt an\ aiicli reaocati in aa af irraaid, hy like Lett era Patent to prant and 
make am additii nal or aiipplementary i">»pr< and proriai ma which inipht hare been 
granted nr made In the first Inataner 

18 ll th'tU Lf Inifjut for lltr Majtaty fnut ttmt to <*«', iy lltr Ordtr i« Coanci/, io 

ftantjtr any Itrnf'iry or jinee fron Me jiirt«iic/ioa of one to 
TrnitorUl Umlta ot |mU juri«>fie(ion of any pfAer of the lliyh Covrtt etfothihri unJtf 
iltetol t" ofa*”/ In TwoAr **'♦ oaf Qfnrrally to nlUr oad dtUrmint tht lemlonfll 
(•mi(a of Ih* jiirt^liflion of Me rii f trrtral Cuvrlf at to Utf 
ytajuhj, triM tAe n lci<e<f litt I'rtry Couaed, tnoy g'nn mtel 

Ileroaled hj 2^ \ let , e ll, a 2 

11 The word ** Parriater " in tlna Aet ahall he deemed to include Ikamatera d 
Eitglnnit vr Irflanl, »r members of the facullj of Adeoeate* 
nterrfcution ol tenoA Volfnnrf .andtlie words " (»oTenior Genera! and Governor ’* 
ahall eiitnprihond the ofiicer administering the Government 
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GOVERNMENT OF INDIA ACT, 1915. 

An Act to cousohdatc enactments relating to the Goicnment of 
India 

29//i July 1915 

Be it emeted by tlic King’s most Excellent Majesty, by 
and with the ad\icc and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows 

***** 


Part IX 

The I^'DrA^ High Courts 
Constitution 

101. — (1) TIic liigh courts referred 

to in tins Act are the high courts of judica 
l>omg established m 
Bntisli India hy letters potent 

(2) Each high court shall consist of a chief justice and as 
many other judges as His Majesty may think fit to appoint 
Provided as follows — 

(i) the Governor General in Council may appoint 
persons to act as additional judges of anj high 
court for such period not exceeding two years, 
as may be required , and the judges so appointed 
shall, whilst so acting have all the powers of a 
judge of the high court appointed hy His Majesty 
under tins Act , 

(it) the maximum number of judges of a high court, 
including the chief justice and additional judges, 
shall be twentj 

(3) A judge of a high Court must be — 

(a) a hamster of England or Ireland, or a member of 
the Faculty of Advocates m Scotland, of not less 
than five} ears’ standing , or 
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(li) a 'n\cm\iet of tUc lu<U(vn Cml PcrMcc of i\ot less 
than ten }ears* standing, and Insnig for at least 
three )cars *-cr\ed as, or e\erti«ccl tlic powers of 
n district judge ; or 

(c) i }>crvoii liatitig hchl judicial ofijce, not infenor to 
that of a sulmrduntc judge or a judge of a '^nnll 
cause court, for a jionod of not less than ri\c a cars , 
or 

(d) a person luiMiig been a pleader of a high court for 
a period of not less ttmn ten \oats 

(4) ProMded that not less than one third of the judges of a 
high court, including the chief justice but excluding additional 
judges must he such hamsters or advocates as nforcNaid, 
and that not less than one third must lie members of the Indian 
Ci\ il Scrxico 

(o) Tiie lugli court for the Xortli Western ProMUoes iiny 
be St) led the lugh court of judicature at Vlinhnbad, and the 
liigh court at Port ^Ylllmm m Bengal is m tins Act referred to 
as the lugh court at Calcutta 

102. [Ch. Act, s. «!.] — (1) E\oiy judge 
on uwoSh?*"** of ^ l‘*Sb court shall hold his office during 

Ills Majestj’s pleasure 

(2) Any such judge may resign his office, m the case of 
the high court at Calcutta, to the Go\ ernor General m Council, 
and m other cases to the local Gox ernment 

103. [Ch. Act, s. 5.] — (1) The chief justice of a high 

oi a shall Im e rank and precedence before 

high«ouTts the other judges of the same court 

(2) All the other judges of a high court shall ha\ e rank 
and precedence according to the semority of their appointments, 
unless otherwise provided in their patents 

104. [Ch. Act, «. 6] — (1) The Secretary of State in 
Council may fix the salaries, allowances, 

s»utie. Ac of Judges of furlouffhs, retiTuis pensions, and (where 

high courts ® 1 ° x" 1 . 1 

necessary) expenses lor equipment and 
VO) age, for the chief justices and other judges of the seaeral 


os. 

101-104 



COVErAMIlNT or IVPIK \CT. lOlo. 
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high court' and mt} alter them hut anr “nich altomtion S*. 

«} all not aCect the «ahrT of any judge appointed l»efore the ItS 
date thereof 

(2) The remunerition fixe<l for a judge under tIu-"ex.non 
«hall commence on hi' taking upon hirn'clf the execution of 
hL' office and dnll be the Tchole profit or advantage which 
he «}nll enjoy from hi' office during hi' continuince therein 

(3) If a judge of a high court die' during hi' \oyage to 
India or %vithin '^ix month' after hi' arn\-'il there for the 
purpose of taking upon Imu'elf the execution of hi' office 
the Secretarv of State «:hall ]u\ to hi' leg-il per'onal repro'enti- 
ti\es out of the re\enue' of India 'uch a 'um of money i' 
will with the amount receded hy or due to him at the time 
of hi' death on account of «a}arr. make up the amount of one 
year’' «alary 

(4) If a judge of a high court die' while in pov'C'.'ion of 
hi' office and after the expiration of «i\ month' from hi' 
arrival in India for the purpo'C of taking u]y>n hnu'clf tlie 
execution of hi' office the '^retarv of ''tate 'lull jvu to hi' 
legal peronal reprc'CntatiNO' out of the rexanme' ot Indii 
oaer and 4al>o\e the 'um due to him it the time of hi' deith 
a «tmi equal to «i\ month' «4ihrv 

105. '•] — (1) Onthe occurrence of a \ncincv 

ta ofiice of chief jU'tKO of a high lourt 

and during am ab'cnce of 'Uch \ iluef 
ju'itice the Ooionior Gonenl in Couiuil 
in the ca^e of the high court it Cikutti and the 
local Go\emnient m other ci'C', dull ipjHniit one of the otlitr 
judges of the ‘yiine high court to |x*rfonii tlie dutie-^ ofiluof 
justice of the court until «ome |>erM.m lu' been appomteil 
bv His MajO'U to the office of chief jU'tuc of the court ind 
has entered on the di'oliargo of the dutiC' of tb \t ollice or until 
the chief jU'tice Ins returneil from hi' ib'euce a«i the i I'C 
requires 

(2) On the occurrence of i wicima in tlie ofiice of \nv 
other judge of a high court and during am ib'ome of mv 
•such judge, or on the ap|x»mtinciit of im Mich judge to ait as 
chief justice the Go\crnor General in Coumil in the ci'C of 
the high court at Calcutta, and the loi d Go\ininiont in otlur 
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Ss. uia\ appoint a pcrM>n sudi (pialifications ns are 

IfS, 106 rcipured in jiei^ons to be npjKiiiitcd to the high court to act 
ns a jmlgo of the tourt, and the jier'on ‘^o ap}>omtc<i nn\ 
«it and pirfonu the duties of n ]udge of tljo court until snnie 
5iervoi\ has been apjxuutctl U\ Ills Majcsts to the oRice of 
judge of tht court and his entered on tlic discharge of the 
duties of the oflice or until tlie absent judge hns rcturncil from 
his ahsince or until the (.toxernor Itcncril in Council or the 
h)cd (loxcrnmcnt as the i i^e mix be sees t iiise to cancel 
the apj)ointinont (if the .uting judge 

•• upon tht happening ot a vacancr la the oPice ot any o her Jedge of 
any such High Court — Tir^ » ni« n-fer i « JuL-^ n 'I t i < pP t 

H Maj nn I n t » irrv n *p|« n'M Irr tl •• »pc t > t a t ft* • Ju I o ((). 

1106 tor appointment ot actliig jndge — Ti l« n i m t ( f t m- pir«t or^i m 

il * sect n sul n »l I tic ftpl* '**''*■ * I •‘^Un lu 1^ »« i l« tn*^ 

•n ftpj' nlnx-nt tlcnfrc i n l m'ftl I Us-auv jt w»* n t ma Ic JBtmsl atrlT tij» n 

>« tl n ft navi 'll t n>e ftli t tl>c >ff mure 1 the >a ah 1 it »upfl«sJ (■) 

Jun^hcfion 

1C6. [Ch Act, *! 9J— (I) Tito soxerd high courts arc 
, . courts of record and laixc such juris 

"" diction original and appellate inelucling 

ulmiraltx jurisdiction in resjiect of offences coniimtterl on the 
high seas and all smli iwxxers. and authontx oxcr or m relation 
to the administration of justice including poxxcr to apjKant 
clerks and other mimstcnal officer- of the court and pox'er to 
make rules for regulating the practice of the court ns are 
xested in them hx Icttei^ patent and subject to the j^roxn 
sions of anv such letters* patent all such jurisdiction pouers 
ind authority as are ^e^te^l ni those courts re-pecti\elx at the 
conmiencemeiit of this Act 

(2) [21 Qeo 3, c 70] — The high courts haxe not and 
mav not exercise nu> original junsdictiou in anv matter 
concerning the rcxemic, or concernmg anj act ordered or 
done m the collection thereof according to the usage and prac 
tice of the couutrv or the law for the tunc hemg in force 

Sub section (2) — Tb * *ul>-««tiin Itpnxi JCT3. la eff th? prov^ on* of «ec S 
of tho Statute 1 Cco 3 c 0 to tfac Suj renie Co rt of Calcutta cl 3 of the 

Charter of tl e supten e Court of ISC' and cl 50 of the Cl 'rter of tl e s iprrme 

It) ONerx Imprrts'^ ( ^ AD 1 <••) ' -jt T Ta" KuA<.n (I 3 ) “0X11 

IS 15 J “6 “9J. 
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Court of Bomlwr, 1R23 Tlicre was no auch proTition in tlic Courts* Act, 1801, Ss. 
nor in an% of the High Courts' clinrtcrs I»e«patdi from Socretan of State, el 17 106 107 

The High Court has power under tin* *tpecific Relief Act 1 of 1877, a -I'l, to make on 
enter requiring the Chief Revenue authnnls to Mate a rase and refer it to the High 
Court under a 51 of the Income TftT Act 7 of 1918, tlic power not living the ' o’cerciso of 
original jurisdiction in an^ matter eoneemmg the rea-enuc,” so as to be escluded by 
Bub-«ec (2)(i) 

Revenue — income tans reaenue within the meanin/i<f this section (ic) \nd so 
moncj ileri\e<l from the sale of smuggled goruls wbieh liavc licen seized and confiscated (r) 

107. [ Ch. Act, s, 15.] — Each of the liigh courts has 
superintendence o\er all courts for the 
rc^«t ” time bciug siilijcct to its appellate jiiris- 
diction, and may do any of the follow- 
ing things, that is to say, — 

(a) call for returns ; 

(b) direct the transfer of any suit or appeal from any 
such court to any other court of equal or superior 
jurisdiction , 

(c) make and issue general rules and prescribe forms 
for regulating tlie practice and proceedings of such 
courts , 

(d) prescribe forms m A\bich books, entries and accounts 
shall be kept by the officers of any such courts , 
and 

(e) settle tables of fees to be allowed to the sheriff, 
attorneys, and all clerks and officers of courts 

Provided that such rules, forms and tables shall not be 
inconsistent with the pro\usions of any Act for the time being 
in force, and shall require the previous approval, m the case 
of the high court at Calcutta, of the Governor-General m 
Council, and in other cases of the local Government 

Power of superintendence— The general «ii|>cnntcnilence whuh the Iligb Court 
has over all jurisdiction subject to appeal m a doty to keep them within the bounds of 
theirauthontj, tosee that they do whattheirdnty retimiea ani that they do it m a legal 
manner It does not involve responsibihtv for the correctncaa of their ileeisions either 


(e) 


ilfOft AtMointd.Co IM \ C/nftf!trm»e i 
flUlAon/y itembny (19.3] SO I A S 7 
4* Bom *4. “51 C 39 (.3)A rC ISS I 
The deelinn to tie eontriry In CAie/ i 
(ommt$ontr of Innmt Tex \ \trth ■ 
AnanMynr CM J/iaee Hi (19.1) <4 


(IT) Bftt A. lo Ud s Collrrlor of Sfadert 
(IB18}3SSIad L J 33 48 1 L 790 
(1) ConfUbToyilo V s,fTfUtry of Stale (1927) 
SOSUd 449 105 I C 5'6 ( 27) A U 089 
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S. 107 infftit ormliM (y) T1 p l•UI■'nntPn!pt f^rnnnot l» tnl^rn fh in tl p Hi^h O urt 

bj «morjrpnc\ H nunlpri> tJofUcCS \pnimfnl«f In hi Xct ( ) 

Power 01 superintendence Civil troceedlnss -tj p H. h c.um Uir onbr 

lliH n n I <nh nilminutratiip lut joIiphI imHrrx In tip cJprti»t »f it« l» wrr 
of «ii]« rmtri U npp A Hi,.h C> urt I ti\ ilinx t A ^ tU nlmiitp t i rt to iLi iti dull anlths 
jKjwrrh n t lirnilfd 1 1 rnv^ tu «I irli tlw* ** lU nlinAtp tourt ilrchnM t 1 pat i r (lptrnnm« 
i\ Hint <r njil nil n uiflin 11* Jurt«lirti n Ihit n Ih^h («urt n t {fnii»-lpnt in 
tl 1 c irr UP 1 1 tl u |» wrr ti> Intprf n niifi nn I n t njit tl p « hIpm < f a ^ il« nhmte 
O urt ( n tl p fjrounil tl nl tl p t hlrr « f tl p SuU nllnitp ( *,i rt hui j riKminl < n an rn’ r 
r f Intt or nn rm r < f f*<t (a) A lhj» t iirt in tl p piprruc « I It* »ui»*rintpn I ng 1“ 
u ill 11 t « Mill nrih lilt rf n pippj t m pama « f i^faip ai 1 nil pr*» i*c irrt jvirnl Ip inj uti t ) 
If tl e loTipr t.uurt la* I p|l tl At tl p |Iilntifl • isluili n a* to C< urt fpp i* cornet tl « 
High (,* urt will not intorfprp iit n il*l r uixlpr tl u nrilj n (c) Spp n Ip * tuurt fre 
un<|pr« ll’int/i 3 J 0 

The }»iwi r of mi<l n « nforml up* n a l|i h C< urt I % * 1 11 of tl r Citil 1 *mc«1uM! 
C *l M liimtc I to a*<i in ul lrl« n n| |* il Ii i t • tl p IIuli t urt Thrit? >* n'> 
limit iti n III* n the innprutKMimiiipnilpnpci nf rrt^l uj* n a lli^li t urt Ijtlpjrpwnt 
»«tj n (ft) Tl e I* iicr ( ( AiiiiprinKn I m« mcl i h* tl o )«iurr i f rr\uio*i (r) nn'l too 
Hjpl Court I A» unilpr A lIllAn t tl>« ««* ti n <l<rprtp>f an «mpn lurnl r f a jbint wbJ )» 

I A I lipen n f uptl 1 1 tl p loMor C< urt (/) \ll tl it »* nuf-i'nn i* tl at tl e C urt o'er 
u] 1 tl tl c imuir of 8U(« rinUn hmc I* a I kl t to I* cxirvi.>p«t al ill I loauljoct twit* 
nilTllnlc junOicti n If lie ‘'uU nlmalp C< urt i* i nc fn m »l leh an appeal Iipa to *be 
IIilIi C< urt tl ougli In certain appcirr4'ci<pa onh tl en ll i« aul jpct to tl c ap[(1Uto juni 
Uietu n of tl G High C( urt an 1 tl nt la aufl lent li attract the poai r of au{vnnt(n<]ence 
confirml 1) tl uac^tl n nn I tl at j* wer maj tlcrefon boejcrei wli irr tl e ‘«u1jorJinnte 
Court G'in m in«pa "l tre adirect Aj paldoeanot I (y) hmler tl u jowpre Hiji Court 
can liifKt A tranef r of an mqu fi uniVr »cp 14 of tl g I-cgnl l*metiti ners Act into tl e 
coniliict of a iloailer (A), nna can reiue an onUr of a Hut net Ju Ige ileelarjng a person 
a tout under a 30 of tl o liC^a) 1 ractitiunem Ait (•) 


insolvency proceedings — Tl e InsoUencj J «lge m tl o Hij-h c urt lias no rower 
under this aect ion toatnt insolrcmi inxetilinpsin a Distri l Court (j) 


Power of superintendence Crtmlnal proceedings —in tie eser le of »u 
fHjwer of BUiicrmtcndencP tl e High Court mil interfere mth nn order under s 145 of the 
Cr mmal IVoicdure Code 1898 wheo tie Magistrate las ait«l mtl out jurisdiction 
or I as escee W 1 is juriMlicti n or nl ere tl ere I as been a matenal irregujarit* in the 


in) 

(O 

{«) 


llnititnlha nlAl > my rror(ta33)60ral aiG 
HIV u t; 'jS ier 3 »»>*b» 

C 3 

50 C I OIR f /irn faltr 1 na v Eitpmr 
(1933) j 7 non 83 141 1 i- 7 0 { JJ) 

Tm /rt • > Uan m (18 B> J All lOl 
it Art*! nad S Un an \ tat ma (1847) 
n All 1 i tH Hah 1 W r« (l» 6) 
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proowlincs whicli amounts to a refusal to juriMliction or to an usurpation of S. 10 ? 

jun«iliction, or winch lias prcju<li«^a partj totheprocwdinpsfl) Inca«cof a diffcrcneo 
of opinion, the senior Judge’s opinion w ill prewail (f) 

Tlic llHi Court has power under this section to star the trial of a enminal case by 
a Magistrate pemling the decision of a eml amt between the parties (w), and to set 
aside an order bs a Collector directing a prosecution (») 

Agency Courts — Under rule U of the Rules of I9JO framed under the Gac]am 
and \ izagspatam Agenej Courts Act 24 of IBT9 and under the present section, the High 
Court his power to transfer to its fife cases pending before tlie Agenej Commissioner (o) 

The Hii^h Court has power under this section to transfer a case from the Mew ns Agent to 
the Distrrt Court, Kliandeah (p) 

DefenC 6 of India Act, 1915 — Tho High Court has no jurisdiction to suponntend 
the proceedings of commissioners appointed under the Defence of India Act, 1915 ( 7 ) 

Rent Act —ft haa been held by the High Court of Calcutta tiuit it has power under 
this section to res isc tho orders of the Rent Controller under the Calcutta Rent Act (r) 

The Hi"!! Court of Rangoon has held that it has no power to interfere with the orders of 
the Rent Controller un lef tho Rangoon Rent Act <») 

Lind ACtlQlsUlon Act— Tho Bombaj High Court has held that if the Collector 
refuses to male a reference to tho C 111 I Court under sec ISoflhe Land Acquisition Act. 

1894 tho High Court cannot in tho cxerci«e of its power of superintendence direct him 
todoso as the Collector is not a Court subject to the appcIKtc junvliction (0 But the 
Calcutta High Court has held that the Calcutta Improicment Tribunal acting under the 
Land Acquisition Act is a Court and subject to the sujierinlendence of the High Court (u) 

Board of Revenue— Tho Board of revenue directing the operations of a settle 
ment officer under the Madras > states Land Act is not a civil Court nor subject to the 
superintendence of the High Court (e) 

Municipal Commissioner — A Mumcijfial Commissioner sitting as an Election 
Court IS not subject to the superintendence of the High Court under this section, nor is he 
subject to the appellate jurisdiction (it) 

When present section to be resorted to— The special power of supennten 
dence conferred bj this section is not as a rule to be caercised m cases where there ts 


(H 


(j) v Rinj tmFfnr (1918) 3 Pat 

L J 581 IS I C 077 

W '• 


(/> J/orumm \ '/irjan (1919) "1 C W N 07 
54 ] C ISO Indian Iron ^ SUfl Co 
V /iai<l0<19 0)3. C*l L J 54 ag I c 


(<) 


(n) Sihar 1 Italian <193 ) SO C U \ 3'0 

139 I C 180 ( 3 } A L 660 
(rt PaM 0 / Haa4ata v Jajannavahrlu |I93') 
55 Mad eS3 240 I C 331 ( 3 ) A M 612 
<ir) AM rltahanuin\ AUur PaAiman (I9‘*S)47 
AQ $13 87 I C 51 < .5) A A 580 [t B ] 
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Si. nn n(lc<jiuf»* mnr'h I % otln*r n« •j'jwil or (r) Tliat power 

107-109 ft nil- Pxrrfiwl m tho frllowinR r»«~* — 

(J) kJktp (} -re no rrtnr*!^ In reri« n t r aI {**‘‘*1 fv) • 

( 2 ) wlirro it ii <1 niittui whether tho High C^urt hrti tli- j»ovrer to reM*<* cnl-r 
^oo 1 1 'i of t hr Co*!# of Civil Pmwlnro (») , 

( 3 ) wlirro Iji- » nJvr paw'-.l i« r / on e*wtr 3 iofiJin.in flmr»rlrr, nn I 1 } ere Jia» Wn 
A troM fAlluro cm the part of tl c ‘ml- nliruite ( imrt to «1 ' its *lut\ (n) 

Appeal —No Api'CAl Iifv uiiiler cL l'» of th- lytlrn TAlrnt frtiin au onl-r hisile li> » 
Hit,U Court in the eserciv* of the purer of utipericitenilpn-e un I-r this s-eti n ^ 
el I'l of the l.ctters I'Atent As Atnen IM in lOlO 


108. [Cli. Act, s«. 13, 14.]— (1) Ench high court mny l>y 
. Its own rules ])ro\J(Io ns it thinhs fit for 

1 icrcl.e (I JuilMtirli <ti le . », , 

luigre It oivuiri tlio CNcrci^c, Lv ojic OF more judges 
or In* (li\i«ion courts constituted hy 
two or more jud|os of the high court of the ongiinl nnd 
appellate jurisdiction Nested m the court 

(2) Tlic clucf justice of each Iiigh court shall determine 
what judge in each c.asc is to sit alone, and what judges of the 
court, whether with or without tlic chief justice, arc to 
constitute the scNcral dmsiou courts 


Original Jurisdiction— 4;e« nole* «o «ee jn nlf>\e, Appeal 
The fules of proce<l«r© made by « High Court do not con»utBte a special or loesl 
liw but are «uborxlina(e domcMic enactmenta ApproviniAting cl sel\ to b^e laws (fc) 
The High Court cannot b> n>lo»Her the peej«l of limitation prc-wtiLetl b^ 'ho Indian 
Limitation Act (e) 

Rules— An order made bj a judge in excess of the jun«iliction delejnteil to him 
by rules framed by the High Court under this section is a nullitj (rf) 


109, [28 & 29 VIct,, c. 15 ; ss. 3, 4, G.] — (1) Tlic Go\ernor- 
General in Council mny, by order, transfer 

Enw.v. <M. WTiV 

m lA Council 10 alter loca, j w X - /,*.r ^ 

jurudictioo ot high Qf ope to the junsdiction of any other oi 
' * the high courts, and authorise nn^ High 

Court to exercise all or any portion of its jurisdiction m 


(r) 

(V) 




to a suit to show cause why he should not 
be proreedel against for an alleged 
Contempt of Court) 



GO\ER^ME^'T OF INDIA ACT, 1915 


1319 


Government of India Act 

any part of British India not included within the limits for Ss. 
which the liigh court was established, and also to exercise any 
such jurisdiction in respect of Christian subjects of HisSIajesty 
resident in any part of India outside British India 

(2) The Goxernor General m Council shall transmit to 
the Secretary of State an authentic copy of e^CIy■ order made 
under this section 

(3) His Slajesty may signify, through the Secretary of 
State in Council, his disallowance of any such order, and such 
disallowance shall make xoid and annul the order as from the 
day on w Inch the Go\ ernor General notifies that he has recei\ ed 
intimation of the disallowance, but no act done by any high 
■court before such notification, shall be deemed mx alid by reason 
only of such disallowance 

110, [ 13 Qeo. in, c. 03, ss. 15, 17 j 21 Geo. Ill, c. 70, s, I ; 

37 Geo. Ill, c. M2, i. II; 39& 40 Geo, 111, 
dicWhUhJrt S.3; 4aeo. IV, c.4I,s 7.]-(l) The 

Governor General, eacli Governor and each 
of the members of their respective executive councils, shall 
not — 

(a) be subject to the original jurisdiction of any high 
court by reason of anything counselled, ordered 
or done b} any of them in liis pubhc capacity only , 
nor 

(b) be liable to be arrested or imprisoned in any suit or 
proceeding in anj high court acting m the exercise 
of its original junsdiction , nor 

(c) be subject to the original criminal jurisdiction of 
any high court in respect of any offence not being 
treason or felony 

(2) The exemption under this section from liability to 
arrest and imprisonment shall extend also to the chief justices 
and other judges of the sev eral high courts 

Writ of CertlorarL — ^Tho High Court hasnojonMlictioatoissuftawntof certiorari 
to a Local Government (e) 

(<) rtntilaralanam r ^nrrfaiv ej Suite (1930) 93 Usd 9 » U3 1 C 891 ( SO) A St 89S 
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Ss, 

liMlS 


111, [21 Oeo. HI, c. 70, as. 2, 3, *1. J— The order in WTiting 
ivm,™ ,, n„„ ‘I'p «o%cmor-Gcneral in Council for any 
tnri.nfTmi .tk;nfc.f a^t slmil. iH Anv 'iirocccfliiic, ciMl or crniu* 
nal, in any iiigli lourt acting in the e\crci«e 
of its original jurisdiction, be a full justification of the act, 
except 1,0 far ns the order extends to any Kuropcan Bntuli 
subject , but nothing in this «' 0 ction shall exempt tlic governor- 
general, or anj* mcmlicr of his executive council, or any person 
acting under their orders, from anv jirocccdinga in respect of 
any such act before any competent court in KngTand. 


Laic to be admiuiitcrcd, 

112, [ 21 aeo. Ill,c.70, s. 17; 37 Oeo. Ilf, c. 1*12,*!. 13.]— The 

high courts at Calcutta, Jfadras and 

Caw In t«admlnl«lrrr'l In , ’ . 

iiombay, m the exercise of their origiaal 
" jurisdiction in suits against inhabitants of 

Calcutta, Madras or Bombay, as tbc case may bo, shall, in 
matters of mhentance and succession to lands, rents and goods, 
and in matters of contract and dealing between party and 
part}’, when both parties arc subject to the same per*>onaI law 
or custom having the force of law , decide according to that 
personal law or custom, and when the parties arc subject to 
dificrciit personal laws or customs having the force of law, 
decide according to tbc law or custom to winch the defendant 
IS subject. 

.Additional High Courts 

113. His Majesty may, if he sees fit, by letters patent, 

establish a high court of judicature in 
nny territory in Britisli India, whether 
or not included vn ithin the hmits of the local 
jurisdiction of another high court and confer on any high court so 
established any such jurisdiction, powers and authority 
as are v^ested in or may be conferred on any high court existing 
at the commencement of this Act , and where a high court is so 
estabhshed m any area included withm the limits of the local 
jurisdiction of another high court. His Majesty may, by letters 
patent, alter those Unnts and make such mcidental, conseq^uen- 
tial and supplemental provisions as may appear to be necessary 
by reason of the alteration 
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Adiocate General S. 114 

114 . [53 Qeo. Ill, C.255, s. Ill : 21 & Vic., c. 106,-. 29.]— 

(1) His Majesty may, by warrant under 
Boyal SigH Mauiial, appoint an A<l^o- 
catc General for each of the presidencies 
of Bengal, iladras and Bombay 

(2) The Ad\ocate-Genera! for each of those presidencies 
may take on behalf of His Jlajesty such proceedings as may 
be taken by His Slajesty’s Attorney-General in England 

131, Nothing in this Act shall affect the power of the 
G(I\ ernor-Gcneral in Legislati%e Council to 
''*'■*”** repeal or alter any of the provisions men- 

tioned in the Fifth Schedule to this Act, or the ^abdlty of any 
prenous exercise of this power 
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DESPATCH FROM SECRETARY OF STATE. 

fein CHAULKS woons 1)F‘*PATC» AC'COMPAXYIKG 
UHTEUS PATKVr OU CUAIiTHIl 

JutliciftJ, Xo 

Isi)i* OmcE, 
IjfnilnH, HfA J/oy, 18W 
To 

HIS KXCEI.U.XCV TIIK ItlfillT HOXOUHAPLi: 

THE OOVEllXOn GEXEItAI. OF IXDIV IX COUXCIL. 

My Lord, 

1 iicut^MTii Imnimlt to jou th® I.<>tirrt pAl^nt or Charter (/), under tho Hoj*! Sun 
Manual, for the Hiyh Court of Judicature to l>r e»tal>li«li«l in Benjral in a«onlanco witb 
the proimans of the Act 24 and 2V Victon*. Chapter if^l, for MfaWjdiinj Hish Court 
of Judicature m India, and requeat that ton will lake imincdiato ncatun' for in»titotmj 5 
the Court, the limt Jud^jea of which inchidins tht>«e np]>ointfd under the 3rJ section of 
the Act, are dMi,frxate<l m tho second claM«e of the Cluirter Those appointed 1>J the 
Crown will be ecTonUy informeil by me of their appointments to the Court 

2 This Charter will aceomplidi the great object which has so long been content 
plated, of substituting for the Supreme and Sudder Courts aboli*he<l Ly the Act of High 
Court of Judicature, possessing the combined Jiowers and authorities of the abolished 
Courts and exercising jurixlictton both over the Pros inces under the Sudder Court and 
over tho Presidency Town which forms the local junuliction of the .‘hipreine Court 

3 Before I review the provisions m detail, il is neccsaaiy that I should direct your 
attention to the general scope and mam provisions of the Act in question 


4 It abolishes, m the first place (as soon as the Charter shall issue), the Supreme 
Court and the Court of Sudder Dowanj Adawtut It wsts m the High Court (h^ the last 
provision of section 9) the powers and authorities of those Courts respectively , except so 
far as tho Crown may by such Charter otherwise direct And by (the first part of the 
same section) it invests the High Conrt with such Civtf, Criminal, Admirafty , lice Arfini 
ralty. Testamentary, Intestate and Matrimonial Jurisdiction, and all such poners and 
authority in relation to the administration of justice in the Presidency , as the same 
Charter may confer Mith respect, therefore, to the fusion of the Supreme and Sudder 
Courts, it appears obvious that the Act itself speaks, and that to assume and eSect the 
name purpose by affirmative declaration ui the Charter would be superfluous It has 


been, consequently, deemed unnecessaiy that the Charter should exhibit on the face of 
it an explicit statement of the powers and jnrsidiction to be possessed by the new Court 
in consequence of the fusion as would have been the proper course if these powers and 
jurisdiction had been entirely new. Becourse bw been had in some places in lieu of such 
explifit statement to reference to statutory provisions, and in others, to the Charter of 
the Supreme Court when the object of clearness appeared to require it But wherever 
the Charter does not otherwise ^ecify, tho High. Court will use powers and administer 
the juris'^dence appertaining to those Courts respectively to whose authority it now 
succeeds \ 
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5 But the Charter h JntendetJ po«»t»elr to declare all such Cml, Cnminal and 
other jun<djctions above specified as the Crown thmka proper bs this Charter to confer 
on It supplementary or additional to its mam purpov, namelv, the fusion of the afore 
said Courts 

6 ^loteorer the words pinng authority to confer on the Court such jurisdiction 
and such powers and authorities for the administration of justice as the Crown mar direct, 
appear vers large and such a*, in point of fact inrest the Crown with extensive legislative 
ponTr*, so far as the administration of justice, within the meaning of the sections mav 
require It has been hoivever, thought be»t to use this power verj sparinglj and 
simplj as ancillary to the real purpose of the Act, namelv the establishment of new 
Courts 

7 \nother reason for the form which the present Letters Patent assume is to be 
found m the provuions of section 17 of the Act of last ‘Sessions By that section power 
IS given to the Crown to recall the Letters Patent establishiog the Court at an} time 
within three rears after its establishment, and to grant other Letters Patent in their stead 
This provision was inserted in the \ct, mainly with the new of enabling Her Majestv a 
Government to avail themselves of the advice and assistance of the Judges of the Court 
m framing the more perfect Charter bi which the jurisdiction and authority of the Court 
IS to be permanently fixed On this point, I request you will put joursehes in communi 
cation with the Judges of the Court and at an\ time previous to the expiration of two 
rears from the date of establishment of the Court furnish me mlh aD> sugcestions they 
make or anv amendments thej ma\ propose in the Letters Patent now transmitted 
and I shall be glad if lu proposing alterations the Judges will put their reeummenda 
tionsas nearls as possible in the form in which the> wish them to appear in the future 
Letters Pateut 

8 I proceed to notice in order such of the provisions of the Charter as appear to 
me to call for special remark 

9 Bj clause 6, power is giien to the Chief Justice to appoint the officers of the 

^ g Court, and to fix their salaries subject hoivever m both 

cases to the approval and confirmation of the Goiernor 
General in Council This provision does not refer to the setting of tables 
of fees where fees are allowed which under section lo of the Act is required to be 
done by the Court 

10 The Supreme Court exercise an authonty entirelv independent of the Govern 
menf in regaref ^cI ifs nirnisfenaf officers Tie Covemraenf however has afways consi 
dered itself at Iibertj to receive representations from onj of the officers of the Sudder or 
Subordinate Courts who felt themselves ag«wieved bvtbeordersof thejudicial Authon 
ties and to express its opinion on the projwiety or otherwise of the proceedings of the 
Courts in such ca«ea It will be expedient for too to take the question into sour 
consideration and aftereommunicalion with the Court to adopt some rule in regard to 
it which of course must be uniformlv applicable to all the officers of the Court Con 
stituted as the High Court will be it will ment all the confidence sou can repose in it 
but as a question of polici the extension of the bbertx of applicat un to the tiovemment 
to those who have not hitherto enjojvd it appears to me preferable to taking it awai fn m 
those who have heretofore been permitted to avail themseli-es of it as a mode of 
obtaimng redress against proceedings alleged b\ the applicants to be unjujt and 
oppressive 
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11. In iTF''r»l to tb^ n of ViiKM*, tml Attorw-jn the jro m 

Ct»u«M?lo incn«1*tl«n< of the mers ha»e 

‘ l*ntW tl«* fXKtin;; jTnctiee, the Advocate plead*, and the 

.\ttomc^ nct«, Ilf tlip Stilton o! llw* Supffmc Ci>urt and the Vahecl loth plead* and 
act* for the KUitnni nf the hmddrr Court, of arhich Court the Adaoexto and Attoruej of tbr 
‘iiipnmc Cnairt are VaVrcN TIh«<* lemn are rmpbjc«l in the Charter nmila 

to csprcM the fitnctinrn tt thev> eeveril of practlinner' The Adaocate and 

Attr)mra mil re*pect|velj plead and act In the Ifijh Court anil the \akeel anil loth 
plead Mid act m the llich Orntt aa he did In llae Judder Court. Ana pi r«'n mav apply 
to lx? admitted either a* an Adaoeate. <r Valtetl, «r Attomej under the rul< < aahieh the 
Court i* authnri«ed hj the Charter to make, and there l« nothme in the Charter to prevent 
the ndinixxiou of Adaocalea and Attomeas to !»» alu> Vakeeh of the llish Court, should 
the Jiidpea consider eiieh a co«p«o to he esjiedient 

12 The pnivi’i'in* m the Vet, i>ecti>n 2, clati.x» 4, which alecUre* that PIead<r 
of the ‘'udder Court, ** a«lio shall haac l>een admUted M I’leaden* of the Tilth Court 
shall la elijjvlle, under certain condition*, to the lleneh of the Court, implies that a 
di-ereti mary jiovirr lx» ejefrJ«ed m to the adjnjwon <>l th» prewnt IVeader* nf Ih? 
Pudder Court to the par of the IfiFh Court Thu enactment a»iU account to you I’t 
the omiHsi m from the Charter of ana proTi«ion npjxnntmF all the pre«ent practitioners 
of tho Supreme and Smlder Courts to thellich Court I cunelude, however, that tinh**, 
m any spccifil cn'C*. there are stnmi; rvaons to the contrarv. the Court aiill admit the 
arhole of the praetiti uiers in the aboii«hed Court* at the date of their aboliti m, to he th" 
first Adaocates, Vakeel*, and Altornea-*«f the llish Court 

13 With rehrenee to the concluding sentenee of clau*<> 10, it is to lie oWrv'cd 

that the letters Patent contain no provi*i'n re'Ornnff tn 
Ctanseio Attotneas of the preo nt 'tupreme Court the nsht cf 

pleading after the i«xue of thi* Cliarter, in the Insolvent Coirt, as newly regulated by 
c1a««o 17 Xo such proa 1*1 >n, lioweaer isneeex«ary, ns the In«olaent Oiiirt is a separate 
tribunal not affected by the Act aiithormnc tl»e Letters Patent and will continue a 
separate Court though for tho future, presided over ba a Judge of the High Court 
The Attorneys, thetefor**, will, as heretofore, practise m accordance with tho rules 
of tho Insolaent Court itself 

14. Dj the important provisions contained in tho clauses of the CTiarter, 11 to 3s 
inclusive, effect is given to the Wli section of tho Act, respecting the jiin dictions and 
powers to l>e exercised by the High Court 

15 The original civil pinsdictioii now evcrei-sed by the Supreme Court anthin 

the hunts of the Presidenca Town anil henceforth he exercised 
Civil JurkJlction, under the Charter, by the High Court, including in that 

term (Clause 36 of the Charter) a Judge or Division Court 
of the High Court, appointed or constituted under the provisions of the ISth section of 
tho Act 

16 As it is very de*irahle that every suit should be instituted in the Court of the 
district in which the projierty forming the subject of dispute is “iituated, or in which the 
caiiee of action has its origin, or in which the defendant resides or carries on business , 
the jurisdiction hitherto exercised bv the Supremo Court (on the ground of constructive 
inhabitancy or otherwise) over persons and property beyond the local limits of the 
Presidency Town, but within tho limits of the Presidency or Division subject to the 
authority of the High Court has not been vested in the Hioh Court The concluding 
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pn)vi<ion of 11 proMdcsthnt the excreta of thoonlinarj on;:mal cimI jurisdiction 
of the Court shill be confined to the local limits of the Presidency Town, uith power, 
houe%er, to the Court, under elau^c 13, to call for and tr> any suit instituted in an} Court 
subject to its sui^rintendenee, when, for rra'ions to bo recorded, it shall think proper 
to do so 

17 The terms of elauv: 12, defining the ongtnal jurisdiction of the High Court 
as to suits, are nearly similar to those empIo}cd m section .1 
Clau«el2 jjjp QjiJe Cknl Procedure (Act VIII of 1839), and 

are intended to include everj description of ca«e orer which the Mofussil Courts 
hare jurisdiction 11} the 8th section of tlus Slst George III, C "0, the 
Supreme Oiurt is precluded from exercising an} jurisdiction in any matter concern* 
ing the rexenue Further, a decision* of the Judienl Com- 
•Ardeseer Cursrtjl mittec of the Prixy Council, pronounced in April 18315, 

r»ro«bore ruled against the exercise of the Ecclesiastical jurisdiction 

of the Supreme Court in matters matrimonial between others 
than Christiins, and exen expressed aonio hesitation as to whether that Court should 
administer a remed} m such cases on the Civil side It is one object of the present 
Charter to do away w itli all such restrictions and limitations, as far as this can bo done 
without trenching on the proper proxinec of legislation It has, therefore, been sought 
to invest the High Court, in the eiercuo of its original eixi) jurisdiction, with as ample 
powers in receixing and determining ca«es of exer} description, and in appl}nng a remedy 
to ever} WTong as arc exercised b} the Courts not established bv Ro}al Charter, and 
thus to place the Courts of first instance in the Pfe«idene} Towns and in the interior of 
the country in this respect, as ncarl} as ma} U , on the same footing 

18 I shall he glad to be furnished with }our opinion, after consultation with the 
Judges of the C 'urt« as to tlio concluding portion of chuso 12, excluding the jurisdiction 
of the Court in regard to cases falling witbm tbc jurisdiction of tho Small Cause Court 
of Calcutta, in which the debt or damage or xalue of the property sued for does not exceed 
100 Rupees Hithertci, I belies e, there has lieen no tendency to bring into the Supremo 
Court cases cognizable b} the Small Cause Court , but should it appear that under the 
new system, the time of the High Court is unoecess-xnl} taken up with tr}ing cases which 
might be instituted in the Small Cause Court, it may become a question for con’ideration 
whether the sum, excluding tho jurisdiction of the High Court, might not be raided to 
88}, 300 or 500 Rupees 

19 It has been suggested that tlie Small Cause Court should be placed on the same 
footing as a Zdlah Court in its subjection to the High Court as a Cburt of appeal and 
general guponutendenee Put 1 do not consider that it was the purpose ol the Act of 
Parliament of last Session that the Crovn, in framing a Oiarter under it for the Hish 
Court, should interfere with tho present positionandjurisdiction of other and independent 
Courts This subject, if desirable, is properly to bo attained by legislation Should you 
be of opinion that the Small Cause Court ought to be placed in the same relation to the 
High Court as any other Court subject to its appellate jurisdiction and general control 
the measure can be earned into effect by an Act of the G jxernor General in Council 

M As already observed, the effect of clause 12 will be to confine the ordmaiy 
original cixil junsdiction of the High Court within narrower 
CUate 13 limits than the civil junidietion exercised by the Supreme 

Court B' clause 13, bowexer the Hish Oiurt ts empowered to call for and to trx, 

• Termed la 6 SIoo I t J4« 
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(patch from Secretary of State. 

n toiirt f>f /jr«t in’tauc*', any amt whtrh thf tad rc^jHirci to in«titutrtj U ton aoms 
tithfr trilmiint Il\ tli*' cxpk»v» of tho jKidtr thin ronfrrrcil on jt, ihi* Ifish Court «nll 
It mioMccI to nil rr-Ax>itat>l(' pound t»f rompUint, wlim It aliAll «Wm that any 

IsariMii]) or in}u«ti<-c lil.r|\ to rr'itilt fn»ni th»* c.)ntl'ujK>rj Institution m a J^illah Court 
of a Milt wfiicli, lull fur tlip thanp in th** aystsni, mishl hasp Ix-po ln*tilutpil in the 
>'U[»rrmp Court 


21 TJjp jntnxlurfion of tlw* word* “ wjjpthcf witfun op uitlmut tho J{pii;ral Diij-i »n 
of thp Prculciu j of Tort \\ tllum ” in tlm nnd in im iprnl otlipr cJsum «, mas apppsr to 
require tspUnal ion Tlic Court atn.ut to I.•p4tal>||.!lp«l m rallpil in t>Pct|on "ofthp Act, 
2i nnil 25 Victoria, C. In I, n Court “ l<>r the fltiiptl l>n i*iitn of tJip I’rr«idpnc^> of I'urt 
Villiam ’ Tlmt titlo 11 (if collie {in V rxrd in the Cfiartpr lly ppc. 8 tlic Supreme and 
Suildcr Court* are nUiliihril nmj l.\ fpcii m Ji all tfiPir jun«dicliiin, ]«»wer, and authontv, 
cxp( pt ulien otlirniiip proud* d, are ie«tpd m the llicli Court. Hut tlip .Supreme Cuurt 
has \ariuua orumal pirndjctjoni, Pttrndii)" over iIjp wbojo of tJw iV^iJenry of Fuff 
\\il!iaru, nml nl«o nvtr ibinic of tlip Non Itepdatnn iVnincts under the (losernment 
of India, and tlip budder Comm has Miriou* apirJlalc jurndittion* extendinf; user the 
Henpal Pmnon of the I'roidpnej, and a|«o oier the I’ruiintc of A>>-<.am and other*, 
nhiih an not {irojKrlj |wr(i of the !Ve*id(nci The remit i«, f hat the Ilizli Court "f •’f 
the llcnpal l)|si«ion,'' euccpeding to ihp jiuHcrv of both the Supmne and thp Sudder 
Court*, ha*, m wseral rcn» et«, jumdictionmi territories not within the Itensal l)isi<ion 
A* till* is the result of the Act, it misht not haic U-en iiepfi.»arj to luitjee it in the Charter 
Put fur the sake uf clearness, and ordtr to »ho» didmctly that thu Charier is meant 
to npplj to tliPS! estra local jMri*dietion«, as well a« to the atrictlj local junsdution 
vithiii the llcngal UieL«ion, it has been deeme*! adnsihlc to introduce thc«c words 

22. Clau*i.a 14 and 15 pne effect to the recommendation nf the bw CumD)i»-ioners 
that the High Court shall haic nil the apjiellate jurisdiction 
1USCS IS and 1 which is now exercised bj the Sudder Dewanj Adawlut, and 

a new appollaie jurisdiction «nd end cases, from the Courts of original jurisdiction, 
constituted b> one or more uf it# own Judge*, escept that in the case of a decision 
•which has been passed by a majontj of the full number of the judges of the Court, the 
appeal shall ho to Her Maje«t j in Council 

23 It will appear, from a 8ub-<uiuent elao«e of tho Letters Patent, that the pro- 

. .u r-, j„ p ,-1 Pro 

. • By 


differ as to the judgment to be given lor such a cuse, iiiv «.utie ui unn 
■which \s adapted to Courts of first instance presided over by single Judges only, contain 
no provision To call m a third Jud^, and to re try the case, mtli a new to a judgment 
from which there may be an appeal to the High Court under clause 14 would be produc- 
tive of unnecessary delay and espense to the parties, and I amof-opimon tint the 
Court should make provision for auch » contii^ncy, by a rule made under the 13lb 
sectiob of the Act of PArhament, pro-nding nther that the judgment shall bo in accord- 
atvee wth opinion of the senior of the Judge* constituting the Division Court, 
or that 'ihe final judgment shall be entered proforma, according to such opinion, such 
judffTOentNbeing a judgment for the purpose of »«i appeal against the same, but not 
. autborityr purpose 
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Despatch from Secretary of State. 

54 The mbstnntjTc civil law to bo ftilminntcre<l bj the High Court withm the 
iuri«(licti in of Iho Supreme and Sudilcr Court*, respoctirclv, 
aau*-! 10 and 20 .i . ■ x. • . . . ..... 

mil, until other«i<o proaidcu, continue ai at present This, 

as I have *ait], it was no part of the purpose of the Act of PaHiament or 
Charter to effect Anti the clauses on whieh I am now commenting are probably 
superfluous But thej hare been introduced to obnate an} apprenhonsion which 
might have lieen entertainetl that in fusing the two Cuurta together, it was intended 
to fuse a1»o the law which they ha\c respectively hitherto administered, and thus to make 
a substantial innovation, not onl} in tho tribunals for administration of the law but 
of the law itself I trust, however, that mea.snres may be taken ere long for effecting great 
improvements in this respect, by enacting for the British possession in India a body of 
substantive law, by which all classes shall be goserneil, and all trans.'ictions shall be regu 
lated except in ca«es to which our Judicatures are requiml to apply the personal laws 
of an} classes of our Indian subjects 


25 Under clauses 21, 22 and 38, no change will be effected b} the Charter in 
. . tho administration of criminal justice in the Presidency 

CUnsn 21, 22 and aS _ . , t . . . . 

Town or in respect of persons subject to its criminal juns 
diction, residing in the interior of the country It appears, bowoscr, to Her 
Majeat} a Government that some modification of the existing practice, both at the 
capital and m the provinces, IS neeeasary and on these points, I shall address }ou in 
a separate deipatch 


26 The Sudder Court escrci<es no original jurisdiction but b} clvttse 23 origi 
nal criminal jurisdiction throughout the territories subject 
Clause aulhoritv, has liecn given to the High Court, tho 

principal object being to enable the Judges to hold trials for offences committed out of 
the Presidenc} Town, at which from their importance or for other spccifio cause, it may 
be expedient that a Judge or Judges of the High Court should preside 


27 The remaining clauses of the I4^lte^l Patent on tho subject of the criminal 
^ jurisdiction of the High Court do not call for an} particular 

auscs . . notice They contain no special provisions respecting the 

transfer to that Court of the Criminal jurisdiction eierwcil by the Supreme Court over 
inhabitants of such parts of India as are not comprised withm the local limits 
of the Letters Patent that having been fully pruvidcd for by section 10 of the Act 
under the authority of which the High Court is established 


2S As m the ca"<! of tbe Small Cause Oonct, joa will cousult the Judgpa va cegaed 
to the relation in which the High Court is to stand to tbe Alagistrates of Calcutta 

29 CTauso 30, respecting the exercise of the jurisdiction by the High Court els; 

where than at its ordinary place of sitting, is a very 
Clause 30 - . 1 ^ . L Y t 1 1 . . 

important provisun and one which, I have no doubt, if 

judiciously earned into effect, will materiat]} tend to the greater efTioienc} of all 
the judicatories subject to tbe sup< nnteiulence and authority of the High Court 
Circumstances may frequentl} arise when the deputation of a Judge or Judges 
of the High Court would be a mrasuie of the highest expedtenc} (or such ca^es 
the clause under consideration will enable tbe Government to provide bv deputing 
one or more Judges from the High Court, who would avail themsches of the 
opportunity thus afforded them of making a searching inquiry into the manner m which 
the local Courts were performing their duties 
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espotch from Secretary of Slate. 

30 \\ itK rrf< rrti<^ fo thi« cUiw, il !»»« r<>ti«i(lirr<l whether ihr preerJenre 

of Motion H of the Act <if t'AriiMnrnt ali'tiiM hot !»• fritlnwwl and the authontr to nuke 
the Armni^-rncnt fnr eierciw* of the Cotirt'* jurivliotl'in out of the u.uai pUoe 

of eittinit in the Chief .Iu«lirr t)fi tfie whole It wn thought that •ofi partakin? 

f!ti much of All ndmim'tnitiie charact< r inii;ht ]«* mori* {« rh'otli perfortnetf h^ the Goi 

cnior Gon< rnl in Uonncil Hut it iafrarreU forme to Arfrl that Ifer JfajeHi^”* Go'enimmt 
entf rtftin full r«infi‘Icnre that the Chief Ju<tir<* arilJ 1>e the authoritr hahitusHi eonani*e»l 
m the mntiir 


31 The Supreme Court ejerciw^ At pfrwnt Vilmiralt^ IiiriMhrlion unchr its 
^ Charttr Tin Chief Ja^tire hi.« \ice IdmirAlte Jari'Jic 

u e* 31 Bfij s_ timlpr the (-ommi^'iun of the lltth July, Anil all 

or anj of the Jtul^ of the Supreme Court maj lie app'*inte«I CommKaioner*. 
(mill r the pniiiMuns of 3'( Ami -to. Grt>ri,e 111 . C 7'i. Mction 2» f >r the trial and 
Mljiiiheatioii Ilf prize onU'<« anil other mariiitne fiueaiinns Arising in Indui Be 
the prevent (. barter, the whole of Iheve lurwlietion* ami txiwtr will I** Tp«tcU in the High 
Court, awl as vn the -Vt aUtre citeal, l>j the etpirsvion ‘ other nvaTilline ijueatioTva " m 
general luentinn m maile of ail the jun'dirtiona conferred a< nlioae mentioned in tie 
dau'ov of the ( harlcr, proitding both for the cinl niul rriminAl maritime junulictun 
of the High Court 


Clauses asan<] Si 


32 The elaii-ea raapccling tivtanuntar) and mtcataie 
juri'dution do nut eal! for ana rrmarh 


33 Her JTrtjestj a Goaemment arodioroua of placing the Chri'tian auljcctt of the 
Cfonn within the I’re^d<ne> in the aamo position under the 
"*'* High Court, Ai to ** matters matrimonial” in general as 

thet niw are under the Supreme Court, And thu thei helieic to lie effected bj clause 
35 of the Chartir But thej eon idtr it cape«heot that the High Court should possess 
in Addition, the jHiuTr of decreeing diioree, which the Supremo Court does not possess, 
in other wonU, that the High Court ahouhl haxe the raiuo jurisdiction as the Court for 
Divorce and ^latriinoiUAl Causes m 1 ngland. estaUivhed in xirtue of 30 and 31 kic 
C SS, and in regard to iihich further proiivioiis were made hj 22 and Sd \ ic , C Cl.aod 
33 and 24 'N le , C 144 The Act of Parliament for establishing the High Court, however, 
does not purport to give to the Crown the power of importing into the Charter all the 
provisions of the Divorce Court Act, and some of them the Crown clcarlj could not so 
import, such for instance a« those which prescribe the period of rcmirnage, or those 
which osenipt from punishment cleigymen refusing to re marry adulterers All these 
are, in truth matters for Indian legislation and t request that you mil immediately take 
the subject into your con.sidcration and introduce into your Council a Bill for conferring 
upon the High Court the jurisdiition and powers of tho Divorce Court in England, one 
of the provisions of which should be to give an appeal to the Privy Council in tho=e cases 
in wluch the Dnorce Court Act gives an appeal to the House of Lords 


34 The object of the proviso at the end of clause 35 is to obviate any doubt that 
may possibly arise as to w bother, by vesting the High Court with the powers of the Court 
for Divorce and Matrimonial Causes m England, it was intended to take away from the 
Courtswithin tho divisions of the Presidency not established by Rojal Charter any 
jurisdiction which they might have m matters Matrimonial, as, for instance, in a smt 
for alimony between Armenians or Native Christiaiis 4Vith any such jurisdiction it is 
not intended to interfere 
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Despatch from Secretary of State 

35. Clause 30 refers to the po«-ers of aingle Judges and Du mon Court*, appointed 

or constituted uniter the proTisions of the 13th section of 
the Act Uy eoelion 14 of the Act, the poner of determining 
from time to time sr hat Judge Sn each ca«c shall alt alone, and\rhat Judges shall constitute 
Divi'ion Court", is placed in the bands of the Chief Justice It mil be ob-^rred that the 
law does not require that a Judge selected from the Bar shall necessarily form ft part of 
erctT DiviMon Court, and it will lie for the Chief Justice to consider nhether, in cases 
esclusivcly bet«-een natires, it mil not be desirable tofollou.asfar as possible, the course 
which has already been resolved upon in regard to the cases under appeal to the Suddef 
Court at the time of its abolition, and to constitute the Division Courts of Judges trained 
m the country, whose knowledge of the Xative language will obilate the expense and 
delay of translating the proceedings. 

36. Clause 37 is a very important one, and there is little doubt, will prove a very 

salutary provision. It has, therefore, been inserted, although 

CIatue37 change introduced is somewhat greater and more sub 

stantial than is generally aimed at in this Charter It extends to the High Court the 
Code of Cisil Procedure enacted by the L<cgislatu/e of India for the Court, not established 
by Royal Charter, and thus accompluhea the object so long contemplated of substitut 
ing one simple Code of Procedure for the various systems (corresponding to its common 
law, equity and admiralty jurisdiction) which have been m operation m the Supreme 
Court einee the date of its establishment 

37 In regard to the rules respecting appeals to the I’rivy Council the object has 
been to avoid unnecessary innovation where so much of change, with its necessary in 
conienicnce, is unasoidablc The existing rules which regulate these appeals arc, 
therefore, left in force, with one or l«o additions only, which experience in the Court 
of the Judicial Committee has found advisable For instance, clau&o 40 is introduced, 
as It had been commonly introduced of late years in the ap 2 >fal rules of other depend 
cucies of Great Britain in order to remote all doubts as to the power of the High Court 
to allow an appeal to the Council from interlocutory judgments 

38 It will, how ever, be obvious to you that the rules, as now framed, wnll be liable 
to the reproach of confusion, and ]>crhaps of uncertainty They will be compounded 
of those contained in the Charter and those already in force which w ill necessitate refer* 
ence to several documents lou will agree with nie that a simple and intelligible Code of 
Rules, to regulate appeals to the Privy Council from the new High Courts, or rather from 
the High Courts in general which may be constituted under the Act of Parliament, will 
be of great advantage to the suitors and the public 1 should w-isb, therefore, that only 
{>! the first cl^ects o] the Judges, as soon as the amotiBt of iahear theo^rn on them by 
their new position may allow it, might be to prepare suggestions for such a Code of Rules 
which might then be reduced into a complete shape by the authority of the Privy 
Council at Home 

39. In forwarding the Letters I’stcnt to the Judges of the High Court you are 
requested to furnish them with a copy of this despatch I trust that the Letters Patent 
taken in connection w-ith the Act for establishing the Court, will be found to contam 
everything requisite for enabling the Court to proceed at once to the discharge of its 
important duties It is possible that omissions may be discovered by the legal autho 
rities in India, which mas impede the proper action of the Courts, and should the Judges 
repre«ent to you that such is the case you will take immediate steps for supplying what 
IS Wanting by such legislative measures as you may consider most expedient for remeily 
ing the defects brough under sour cousidention. 
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Despatch from Secretary of State. 

40 I rannol coneIui!»‘ lhi» «I<^patch without f*prf«*inc tlie •I'X'p Jnt<‘rr*t feU f't 
Her '* (Jo\cmm**nl In th«* thU fnip»>rt*nt mM'urr, Th** Crown I J 

it* I^'tlrr* pAlrnt hn* Mnrtionr«l tlir f^taMiahm^'nt of a tnb'inal a* tKc Cluof CVart of 
in IniliA, w hlch in the tralnwl iMrniiK' of tho JiiiUr* i‘rl<'ctril from tho liar, •o'l 
m tlic knonlt^i^rr of iJip lan;;»acr. frrhnff*. an<l halnU of tfip Xatnw of lii*t fountry 
{>o>.<(w«p4l Lj tho oilipr mpinbors of iIjp Conrt, fombinp* moat inatprisl clrmpnt* of 
•>ucw«a. Ami Hrr Majr-'tj’a Oovprnmpnt look wjtJi ponfi<lenrr to tho iralom pxfrtioni 
and conlinl co op» ration of thp Jmljjp* to ptaro thp adtnmi«tratinn of Justice in India, 
umler tlio controllmt; anthontj of the Court, m »ueh a atate of eflicimry aa will render 
It in e>er\ re»|icci adprjTiate to »t* end*, and Mtiafactntj to (he jimide and to tho 
(loNemnient. 

I hare the honour to Ic, 

.My I.on!, 

V<.i>r f .^nialiip a mo»t oU-rlicnt, humhie Serrant, 
(S'gnei!) C. U 00I> 
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Letters Patent for the High Court of Calcutta. 

{Dated the 2Sth December 1803.) 


(A U — Tht LtIUra PaUttl fur the High Courts of Madras an I Bombay are mulatis 
mutandts iit almost the same term* ] 

VICTORIA, bj tlic Grace ol God, of the United Kingdom 
of Great Britain and Ireland, Queen, 
\ kt"e**loV ^ Defender of the Faith. To all to nhom 

tlieso Presents shall come, greeting * IITiere- 
nshy an Act of Parliament passed in the Tncnty fourth and 
Tventy-fifth Years of Our reign, intituled “An Act for establish- 
ing High Courts of Judicature m India ” it uas, amongst other 
things, enacted that it should be law-ful for Her Majesty, by 
Letters Patent under the Great Seal of the Umted lungdom, to 
erect and establish a High Court of Judicature at Fort William 
m Bengal, for the Bengal Division of the Presidency of Fort 
William aforesaid, and that such High Court should consist 
of a Chief Justice, and as many Judges, not exceeding fifteen, 
as Her Majesty might, from tunc to time, think fit to appoint, 
nho should be selected fromamong persons qualified as m the 
said Act IS declared Provideil aln ays, that the persons who 
at the time of the establishment of such High Court nere 
Judges of the Supreme Court of Judicature, and permanent 
Judges of the Court of Sudder Denanny Adanlut or Sudder 
Adanlut of the same Presidency, should be and become 
Judges of such Higlv Court nitliout further appomtment for 
that purpose, and the Guef Justice of such Supreme Court 
sliould become the Chief Justice of such High Court, and 
that upon the establishment of such High Court as afore- 
said, the Supreme Court and the Court of Sudder Deuanny 
Adaulut and Sudder Xizamut Adawlut at Calcutta m the 
said Presidency, should be aboh^ed — 

And that the High Court of Judicature so to be established 
should have and exerci«;e all such Civil, Criminal, Admiralty- 
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Let. Pat. [Cal., Bom., and Mad.] 

Cls. ], 2 nnd ^ icoAdinirnhy, ^Vtamcntary, Intestate, and ^fatnmo- 
jual Jiin‘=(iiction, original niul np^icllatc, and, all sucli poi\crs 
and autJionty for and in xelation to the administration of 
justice in tlic ‘^aid Presideiuy as Her Majesty might, hy sucli 
Letters Patent as aforesaid grant and direct, suliject, ho\\- 
e\er, to such directions and liinitntions, as to tJic cxcrci'^c of 
original, ci\il and criminal jurisdictions beyond the liiiuts of 
tlie Presidency Town ns might I»c prc'cniicd tlicreh\ : and 
sa\c as hy sutli letters Patent might lie otherwise directed, 
subject and without prejudice to tlic legislate o powers in 
relation to tlio matters aforesaid of tlie Cio\cmoT-t«cneril of 
India in Council, tlie Higli Court so to be cstnblisho<l sliould 
ha^c and exercise all jurisdiction, and c\ets' power and 
nutlionty wlultsoe^e^ in any minnor \cstcd m any of the 
Courtft in tlio p,imo Presidency nbolislicd under tlic Vud Act 
atthctimoof tlio abolition of such hst-montioncil Courts (g) — 

1. Kow know ye that Wc, upon full consideration of the 

premises, and of Our special grace, certain 
knowledge, ami more motion, ]m\c thought 
fit to rc\okc, and do by these presents 
(from and after the date of the publication thereof ns heTcm- 
nftcr proMded and subject to tlie pro\i«ions thereof) revoke 
Our said Letters Patent of the fourteenth of May, one tliou' 
sand eight hundred and .sixty two, except so far ns the 
Letters Patent of the fourteenth year of His Majesty King 
George the Third, dated the twentj -sixth Marcli, one thou 
sand se^en hundred and se^ cnt\ -four, estabhsliing a Supreme 
Court of Judicature at Fort William m Bengal, were re^oked 
or determined thereby. 

2. And We do by these presents grant, direct and ordain 

that notwithstanding the revocation of the 
Tvuiuoto’ucUrBOf/®'* Letters Patent of the fourteenth of 

3Iay, one thousand eight hundred and sixty- 
tw o, the High Court of Judicature, called the High Court of 
Judicature at Fort William m Bengal, shall be and contmue, 
as from the time of the ongmal erection and establishment 
thereof, the High Coiut of Judicature at Fort William in Ben- 
gal, for tlie Bengal Divisioii of the Presidency of Fort WiUuam 
aforesaid , and that the said Court shall he and contmue a 

(?) Certsin imragrapha of the PresroWe which loilow here have teen onj tted 
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Let. Pat. [Cal , Bom., and Mad ] 
Court of record, and tint all proccetlings commenced in tho CIs 2-5 
said High Court prior to the (fate of the publication of these 
Letters Patent shall be continued and depend m the said High 
Court as if they liad commenced in the said High Court after 
the date of such publication, and that all rules and orders in 
force in the said High Court, nnmediatcl} before the date of 
the publication of thc'se Letters Patent, “ihall continue m 
force, except so far as the same are altered hcrebj , until the 
same are altered h} competent authontj 

3. And "We do liercb} appoint and ordain that the person 

and persons who shall immediatcl> before 
Courts* bi c5nt the ilate of the publication of these Letters 

Patent, be the Chief Justice and Judges, or 
acting Chief Justice oi Judges, if anj, of the said High Court 
of Judicature at Fort AVilliam m Bengal, shall continue to be 
tho Chief Justice and Judges, or acting Chief Justice, or 
Judges, of the said High Court, until further or other 
prOMSions shall be made b} Us or Our lieirs and successors m 
that behalf m accordance witli the said recited Act for 
establishing Higli Courts of Judicature in India 

4. And We do hereb} appoint and ordam that oaeiy 

clerk and ministerial officer of the said 
□Igh Coutt to be continued High Court of Judicature at Port ■\\hlliam 
in Bengal, appointed b> Mrtue of the said 
Letters Patent of the fourteentli of Maj , one thousand eight 
hundred and SLxt} two, shall continue to liold and enjoa 
his office and emplo)mcnt, with the salarj thereunto annexed, 
until he be removed from such office and emplo) ment , and 
he shall be subject to the like power of remoial, regulations 
and proMSions as if he were appointed by virtue of these 
Letters Patent 

5. And We do herebj ordain that the Chief Justice and 

e\ erj Judge who shall be from time to tune 
^ p^ir»tiontobein.deby appointed to the said Higli Court of Judi 
cature at PortW illiamm Bengal previouslj 
to entermg upon the execution of the duties of his office, shall 
make and subscribe the following declaration, before such 
authont} or person as tlie Goa ernor General in Council maj 
commission to recci\ e it — 
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Let. Fat. [Cal , Bom., and Mad.] 

^***^"® “I. A li , appointed Chief Justko [or n Judge] of tlie 

High Court of Judicature at Tort AVilh.un in Bengal, do 
solemnly declare that 1 will faithfully jicrforin the duties of 
my oflicc to the best of my ability, hiioulcdgo and judgment ” 

6. And Wc do lierohy grant, ordam and npjiomt, tint 

© the ‘'aid High Court of Judicature at Tort 
^Vl!llnm m Bengal shall hn\c and me, as 
occasion may require, a •'Cal hearing a 
doMte and imprc‘‘Sion of Our Bo\a! .Vrms, 
nithinan exergue or label surrounding the 
‘vimc with this imcnption “The Seal of 
the High Coiiit at Tort AVillnm m Bengal “ 
And We do further grant, ordam, and appoint that the ‘'aid 
Seal shall he dcluered to and Lept m the custodv of the 
Chief Justice, andin ca^e of \acancy of the ofiicc of the Chief 
Justice or during an) absence of the thief Justice, the same 
shall bo dcli\crcd o\cr and kept in tJic emtody of the person 
appointed to act as Cliicf Justice, under tlie proMsions of 
section 7 of the said iccitc<l Act and \Vc do further grant, 
ordain and ajipomt that wlicnsoc\crit8halllmppen that the oflice 
of Chief Justice or of the Judge to wliom tlie custodv of the 
said Seal be committed shall ho aacant, tlie said High Court 
shall he and is liereh) authonred and empowered to demand, 
seize, and take the said Seal from any person or persons w Iiom 
Boe\er, by what wa)s and means soe^e^ the same may hase 
come to his, or their possession 

7, And We do hereba further grant, ordam, and appoint 
that all wTits, summons, precepts, rules, 
nam[“oi trie trown’knd ordcrs aiid otlicT manclatoT)' process to 
und«theSf»i t^ed issued or awarded b) the said 

High Court of Judicature at Fort William in Bengal, shall 
run and be in the name and stjle ■■of Us, or of Our heirs 
and successors, and s]iall be sealed with the Seal of the said 
High Court 

8. And We do hereby authorize and empower the Chief 
Justice of the said High Court of Judicature 
Arromm«t or omce« atFortWiUiammBengal.from time to time, 
as occasion may requrrcjandsubject to anv rules and restrictions 
which may be prescribed by the Governor-General m Council, to 
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appoint so many ami such clerks and other mimsterm! officers Cl*. 8-10 
as shall he found necessar}* for tic administration of justice, 
and the due execution of all the powers and authorities granted 
and comnutted to the said High Court by these Our Letters 
Patent (/<). And it is our further wnll and pleasure, and We 
do hereby for Us, Our heirs and successors, give, giant, direct 
and appoint, that all and CAeiy the officers and clerks to be 
appointed as aforesaid shall ha\c and receive rcspectn ely such 
reasonable salaries as the Chief Justice shall , from time to time, 
appoint for each office and place respecti\ely, and ns the 
Governor-General m Council shall approx e of Prox ided alxvax's, 
and it IS Our xxill and pleasure, that all and ever}* the officers 
and clerks to be appointe<l as aforesaid shall be resident witlim 
the limits of the jurisdiction oitlic said Court so long as they 
shall hold their respecti\*e offices ; but this prox iso shall not 
interfere xnth or prejudice the right of any officer or clerk to 
ax'ail himself of leax'o of absence under any rules prescribed br 
the Governor-General in Council, and to absent Ium«elf from the 
said limits during the term of such loaxe iii accordance with 
the said rules 

Admission of Adioca(c$, Vakeels and Attorneys 

9, And We do hereby authorize and empower the s,iid 
owfn 01 Hish Court Court of Judicature at Fort Willnm 

m Tdmitttas xdTocutf*. m Bengal to approx e, admit and enrol 
%.kwi9.nd Attorurj* mony Adx OCT tc^, \ ikeeK and 

Attorneys as to the said High Court sliall seem meet , and ''Uoh 
Adxocates, Vakeels and Attoniex's shall be and are herebx* 
authorized to appear for the suitors of the ‘said High Court, and 
to plead or to act, or to plc.ad and act for the s.iid suitors 
according as the said High Court may by its rules and 
directions determine, and subject to such rules and dinx'tions 


10. And We do herebx ordain that the Mid High t'ourt 
of Judicature at Fort Willnm in Bengal 
qurtujcrtkSl ”’7/" ‘oi s^hall haxc power to mike rule'9 for the 
qiiahficitioii and adimvMon of jiroper 
pei^on to be Adxoc.ite.N ^ akivK and 
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CIs. 5-8 



“I, A Ti y .ijjpmntcd Chiif Justice for a Judge} of the 
High Court of Jiuhcaturc at Tort \\ illiam in jJenga!, do 
solomnh dcclirctlmt I will luitlifulh jiorform the duties of 
im oflicc to tlio hest of im nlii(it), Lnou ledge and judgment ” 

6. And We do licrclix grant, ordain and njijioint, tliat 
the s.nd High Court of .ludicaturo at Tort 

illi nil 111 Bengal sh dl h i\ e and u‘;e, as 
occasion ^In^ rcfjuirc, a ^eal hearing a 
dc\irc and impression (»f Our Bo^al .Vriiis 
uithmnn oveigue or I ihcl fiurrounding the 
same with this inscription “The Scil of 
tlie High Court it Tort illnm m Bengal ’ 
And A\e do further grant, ordain, and .ipjioint tint the said 
Sell tihall bo deli\cre<l to and Kept in tlio custod\ of tlie 
Chief Jufitico andm case of \acanc\ of tlic ofiice of the Chief 
Justice or during an\ absence of the Cliief Justice, the same 
shall he dch\erod o\er an<l kept in tJie custod\ of the person 
appointed to act ns Chief Justice, under the proMSions of 
section 7 of tlie said iccited Act nnd We do further grint, 
ordiin and appoint tint wlicnsoc\ er it slnll li ijipcn that the oflice 
of Chief Justice or of the Judge to whom tlio custotU of the 
Slid Seal be committed slnll be ^ac^nt, tlic said High Court 
shall ho and is herehj authorized and empowered to demand, 
seize, and take the said Seal from an) person or persons whom 
soeaer, b) what wi)s and means soeaer the same ma% hn^e 
come to his, or their possession 

7. And We do hereb) further grant, ordain and appoint 

that all wTits, summons, precepts rules 
nnmro! \U uAn“%n<i oidcrs and otlier mandatory process to 
under the scfti nsed, i^ssuctl or awarded bj the said 

High Court of Judicature at Fort B ilham in Bengal, shall 
run and be m the name and sk\le of Us, or of Our heirs 
and successors, and shall be sealed wath the Seal of the said 
High Court 

8. And We do hereb) authorize and empower the Chief 

Justice of the said High Court of Judicature 
of omcers Port William m Bengal from time to time, 
as occasion mav require andsubjeefc to am rules and restrictions 
which may be prescribed bv the Goaernor General m Council, to 
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appoint so many and such clerks and otlier ministcrnl ofliccrs CIs. 8-10 

as sliall be found ncccssar}’ for the administration of justice, 

and the due execution of all the powers and authorities granted 

and committed to the said Higli Court by these Our Letters 

Patent (7/) And it is our further wilt and pleasure, and We 

do hereby for Us, Our lieirs and successors, gi\e, giant, duroct 

and appoint, that all and e\eT)’- tlie ofRcors and clerks to be 

appointed as aforesaid shall ha\c and receive respectively such 

reasonable salaries as the Chief Justice shall, from time to time, 

appoint for each office and place respectnely, and as the 

Go\ ernor-General in Council shall appro\ c of Pro\ ided alw ays, 

and it is Our will and pleasure, that all and cverj' the officers 

and clerks to be appointetl as aforesaid shall be resident witiiin 

the limits of the jurisdiction of the said Court so long as they 

shall hold their respectiio offices; but this proviso shall not 

interfere with or prejudice the right of anj officer or clerk to 

ar ail himself of leal c of absence under any rules prescribed by 

the Governor-General in Council, and to absent himself from the 

said limits during the term of such loaie, m accordance with 

the said rules 

Admission of Adxocates^ Vakeels and Attorneys 

9. And We do hereby authorize and empower the said 
^ . High Court of Judicature at Fort William 

ro«Ms of nigh Court o 1 . J 1 

in *<iraittin* Adrofites, m bencal to apDFOi 6, admit and enrol 

\aVefls»nd Attornajs , *■‘41, trii •* 

sucii and so many Advocates, Vakeels and 
Attorney s as to the said High Court shall seem meet , and such 
Advocates, Vakeels and Attorneys shall be and are hcreb} 
authorized to appear for the smtors of the said High Court, and 
to plead or to act, or to plead and act for the said suitors 
according as the said High Court maj by its rules and 
directions determine, and subject to such rules and directions 


10. And We do herebj ordam that the said High Court 
of Judicature at Fort Willnm in Bengal 
*ot shall have power to make rules for the 
Attl^Vj? qualification and admission of proper 

person to be Advocates, Vakeels and 


Thf word, Vnd we do hrttbjr ordilu «het 
trdtothe»rrro'»l‘'*lh- Oo\enior-GTOCT»l b 
M Ihf I o^rmor ^ enerel In Council wblch occiifTed In tbie 
Amending letters I'etcnt d»ted Ulh lUrrh 1919 


I ari«lntm«ct eball be fotibwith (ubmlt 
iBd ki all be either confirmed or disallowed 
f're omltfed by the 



133G 


AVPENDIX n. 


Let. Pat. [Cal., Bom., and Mad.] 

Cl. 10 Attorncy.S'ftt-L.i\\ of flic miJ Hi"li Court, niul plmll be 
empowered to remove or to siisj>eiul from practice, ou reason- 
able cause, the said Advocates, \'ukecls, nr Attorneys-at-Law ; 
.and no jicrson wlintsoever but such Advocates, Vakeels, or 
Attorneys phall I)c allowed to act or to ple.ad for, or on behalf 
of, any suitor in the said High Court, execjit tliat .any suitor, 
simll 1)0 allowed to appe.ar, plead, or net on Ids own behalf 
or on hchalf of a ^D-.suiior. 

Bar Connells of d Ilizh Cmrl undfr cUu»m 0 dnl 10 of th« 

I otters I‘jitent arc stilijeet t«» the |>ri>\i.inii^ of the Iiulinn Bar Council* Act b 19 <-) 
of Act IS of mifi A toinpUmt of imscniduct 1,3 *n mhoente mu«t first be refcrml for 
inquia to the BarCimn tt(i) 

Power to remove or snapend on reasonable cause —The woni* *• on reasons! 1® 
tnusc nrenotcunfmeiltoisiriK |>rvre*sional nu'conilurt, Imt entbmee sll csu«m which 
nia\ Bff( nl reasonalile gn.uml for suaiven«ion or rrmoisl (j) A* to whst >* rrasnnshle 
CAuae see the wtulrfinentione*! e««<-» (t) The Mntlras Hish Court has heM tUst nrcti 
genco IS not firnfcssionnl mi- omluct (f) 

An ottorne^ is nti ofixer of tlieCourl. dtiA an\ j erson a?eriero<l b\ tho ml«eon<]uct 
of an Attome\ has tbe nsUt to invoke the <li«eij>!mnrv jurisdiction of U e Court (w) 


rro'e<*»lin!rs In thc(ti*..iplinar\ jurisiliction are not of a criminal natureand the 
of Criminal Procedure such ns Iding a written statement b\ theaccuved donot ajijilv (") 
The proeedueointho etetci'eof tlio tlisciplmarv juMulicliunisleft tothedi*erction of the 
Court, but tlio Priw Council have said that the disciplinary provisions of theLesal 
Practitioners Act 18of I870,areansppro}inale|niiile WTienjrraveeharcesaremvol'ed 
scrupulous care should be taken not onlv that ju*tiee is dons Lut that justice should seetu 
to he done so tliat it is not desirable that the proeeeilinjrs should be held before the same 
judges as heaivl the case out of winch the eharses arise (o) Their Lordsbijij aho said that 
if charges of a criminal nature are preferreif it is eminently fitting tliat the criminal 


(1) In thf mo'l'r of a } elfl of Afnjarh ( 10 ^') 
•rt All LJ J039 It- 1C _»i (>a)AA 
S3l) I II 

U) irVriunerv jrajiil{190')29Cal Son 900 


ff) 

(«) 

(I*) 

<e> 


rati/ i« rc «9.’e) 4» 3l4<l f23 98 1 C 
8i»5 1 26) V it 664 

An Attorney In the motier of (19H) tl Cal 
113 19 I C 993 

In re Jbdul ra»*il (19’3> 4 Lah 271, 7$ I 
C 3^3 (24) A J. 123 
ll«r I'esfa'i r JirJ/etoftie tll/itiohni Hifk 
Co It (1931) 54 1 A 152 53 AU 18J 
132 1 C r04 ( 31) V PC 112 
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prcHo-ution should prc'c le di'ciplinto action (p) But diviplinarj action maj bo CIs. 
Ukon although the advocate h-is not been tried on the mminal chargo involvecl ( 7 ) J J 

ProfesslODal CtiQUette affecting counsel — it is unprofessional for counsel to 
cross examine a vitness as to facta about wbichhe has no instructions but are within his 
personal knowledge. Mhen eoun«el during the hearing of a case calls for Iho 


must be deemed to be held inth a view to his attending the tnal (s) 

Appeal — See notes to clause 39 below 

Civil Jurisdiction of the High Court. 

11. Adid We do hereby ordain that tlie said Hi^h Court of 
^ , Judicature at Fort William in Bengal shall 

"f*.I lurudiction Jiavc atid exercise ordinary original civil 
jurisdiction Rithm such local limits as may, 
from time to time, be declared and prescribed by any law 
made by competent legislative authority for India, and 
until some local limits shall be so declared and 
prescribed, within the limits declared and prescribed by the 
proclamation fixing tlio limits of Calcutta issued by the 
Governor-General m Council on the Tenth day of September, 
m the year of Our Lord, one thousand seven hundred and 
mnety-four, and the ordinary original civil jurisdiction 
of the said High Court shall not extend beyond the limits for 
the time being declared and prescribed as the local limits of 
such jurisdiction (f). 

Local limits — Power is given by s 109 of the Government of India Act to the 
Governor General m Council to alter the local limits of the junsdiction of High Courts 
Tecno /if x,rarroTi» l_o n . 


has held that it has such power («I) Such an order, however, may be ma^e 


(j>) llarPraiad^ Judott of t>te Allahabad Vtth 
Court (19311 is I A IS- S3 AU 183 19- 
J C 6CS, ( St) A rC US 
<ff) In re An A</ro(vre (1931) 54 Sfad 857 
ISl 1 C S3 ( 3.) \ M 131 
(r) irrctoK V P/ary J/oAon Ai<«<1913) 40 Cal 
89«- SSI C SS 

(I) An Adrovlf la re (191*) 44 Cal *41 42 
1 C es Ipnctlce for arnlora to cam* 
their }anl Ta and for jan)ora to name 
their arnlora roDdemDed] 

(0 la the Midrai and Bombay Lettera BateDt 


th. vrordi are M am law ma le by (he 
<l«aerDOTin(.ouncU la the tame Lettera 
Batent for the worda within the UmltJ 
derbredandpreacrlbed de areaubstitu 
teq arlthtn the limits of the loral juriadic 
tICa of the aald Illsh Court 
at the dale of (be publication of 
tweaepre'enta 

(■) r«i|«* «/ I.amnad r SertAaram (1903) » 
Mad 1») 

(at) A/«Aaranie/£armf4V fa/(»riAa>(l93l)34 

Item L. It. 451 
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Cls. nriTM of n <1«'frn(Inn» wh > h«< 1 frn pujltt < f a ronlt-nipt of Court (c) The rrs«on 

11, 12 «nlrr for nllacbmrnt f r r nlcmi t n t an onler made in exem-w of the 

H)p)j C oiirl j, c»il jiin* hclhm (iff 


12, jVikI Wo do fiirtlicr ordnin, that the snul High Court 
of .Tudicaturc at Fort William in Bengil 
^ jiriiiiii-ii 1 ti n i, to c\crci<5e of its ordinar}* origiinl cini 

)iirj‘'djttion, shnll he emponered to recede, 
tr} , and determine suits of o\erj' {Ic‘5cription, if, in tlie case of 
suits for land or other iininoxahlc property, sucli land or 
propcit) sliall he situ itetl, or m .df other cases if the cause of 
action ‘Oiall lla^c arisen, either wliollv, or, in case tlie leave of 
the Court sliall ]ia\c been first obtained, in ]>art, \vithin the 
local Jiinits of the ordinal^* original jurisdiction of the said 
Higli Court, or if the defendant at tlie tune of tlic commence- 
ment of tJie suit sJiall dwell or carr)' on business, or persoinllv 
work for "am \ntliin sucli limits, except that the said High 
Court shall not Im^c sucli original jurisdiction m cases falling 
within tlie jurisdiction of the Small Cause Court at Calcutta, m 
whicli the debt or damage, or a nine cf the property sued for, 
does not exceed one hundred rupees 

Scops of the cUuse — Bnmng certain nuit« upccind at the end of thi4 clau<e 
the High Courts of CnloiKta Matiro, and UomhA> are empowered to tr^ the folloning 
euita in the excnisc of their vnlinary original cimI jumdiction namely — 


I Suili fur Inn I or €>lher immoinWe proptrt j — 

(a) if the Ijn/I or property in aituatai uhofly nithin the local limits of tl® 
ordinary origin'll ciiil jurisdiction of the said High Courta or 

(b) where the land or property is situated in pari only within the eajd limits 
if the Icaie of the Court shall hai© been first obtained (le) See notes 
below. Suit for land of wliiciia part is within jurisdiction 

II Smtn other than thoee for land — 

(a) if the cause of action has an en v^oflg within the said limits or 

(b) where the cau^e of action has arisen in part only within tl e said limits 
if the leaye of the Court shaft iia>e been first obtained or 

(c) if the defendant at the tune of the commencement of the suit dwells 
or carries on business or personally works for gam within such limits 


• Suits for land or other Immornie property —The High Court of Cal 
cutta lias held that a suit for land within the meaning of this clause is a suit sab 
slanfiaWy for land that w for the purpose of acquiring title to or possession of land (y) 


(o) llamehaK4 (mSI)7 Bern 

(m) Vaiira/oo v Aarotamdar (1883)7Boni 5 
tr) Salaram v ilume/iandra (1899) 2 Bom 


(«) BdAv and London Bant, i ironf r (1676) 1 
Cal “49 ”67 East Indian Ita I ay Ca 
4 B>ngaICoalCo <1876) 1 Cal 93 Bara 
taiiv ni<190 ) 29 Cal 315 
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erf nU*-dfs). .-I arr^^nCilcntt^to*^!! toi?Und»itti4tedo«- CL 12 

I cnri-.il Hirh Court If .-I f*il* to perform hu contract 

and A {'^ ‘rmtir*, tL» »nj* M or^ for laoJ, and it »ill not be entertained 

1/r Co«rt. tb^ UM Irn-r ♦itmtefl out«id'^ I’a jiin*dictK>fi. Bat if B fail* to perform 
hw c^T*ri/-t. aM A ioe« B tor aperifr performance, tbe aoit I4 not one for land, and herce 
the I- • ij^ in Ca’eiria Coart (o) Sjoilarlr, a eoit be a mortratree for specific 
pei<7rTiaere of an arr-enent to eiecote a mortrare of land ta a gmt for land, and it 
»ill not le »— •ertaio^l be the Calcn‘ta Coart if tbe land H fitaated beeond the crinnal 
janw! rti-"! cf tf* Coort (h) ^nl it has leen laid do«ti be the game Hirh Court that 
4»ifi for or /yr»efo»»rt or fit m'* vf tnorlft^ pnf»r 1 ’j are all «nit« for land, and 

thee will n*"! le entertaire»l be that Court if the land i* eitnated beeond its onrinal 
jcr» d-ction , al^o that a suit be a le«.ee for a declaration that a lea.:e aras a gnb^Lftinj 
b^se and for rents and profits is a suit for land, and it rill not be entertained if the land 
It Rtoa'ed leeon 1 it» jnrsidiction (d) \ ttut for a «hate la the gale proceed* of land 

snthoct jttr-dictn-n is cot a gmt for land (»> Pace. J. m the cage la«t cited said that 
the term gmts for land or other immoeaWe properte mean* suit* in which haeing 
rerarl to th* i»»ues raided in the pleadings the decree or order wdl aSect directle the 
propnetarvorpos'ev'orv title toland orotherunmoeableprDpene The learned Jinlje 
oWrred that this constriction eon'ormed to the m!c that questions relating to title 
or osrner<hip of land should be determined not ooJr bethefezeifna bnt al<oin the/iwaw 
fdua In thort, the Calcutta Hi:h Coart sronld appear to hold that gait* of tbe kind 
mentioned in els (a) to (e) of gee 1C of theCodeareallsnitsfor lanj(/). Thesamenew 
wag taken tm»il recentle br the Madras Hich Court {]) In I eWiop/si CAf'lior t 
C'jnndi Dqa4 (A) a Foil Bench of the Madia* llicb Coon held that a soit br 
a parcha>er of land situate out'ide Madra* for gpecibc perfomisnce of a romrset to 
gell made in Madra , anin t the recdor who reoide^ m Msdrsv. >* not a suit for land, 
and 1 * cogmsab’e be the Hieh (.ourt c( Madras. In the ciew taken be Coutl* Trt'tter, 

C,J , a aiut in which the plauitifi a'ks for a decree which, if pavcsi. srould cs'<ntpel the 
defendant to do or abotain from dococ something which the Court onl-rs him to do, 
would not be a gmt for land, but a gmt tn which a plaintiff a.k* for a decree which tf 
pa'ied, would bring about pnpno nyofr an immediate chance in the ownership of pro- 
pertv would be a gmt for land (i) Thns a suit for maintenanee in which the pNintii! 
praeg that the amount may le charged on specific land is a «uit lor land, for if a charge 
IS created by the decree, it can be enforced bv a tale of the land Ij) 


Tbe High Court of Bombae give* a eers rotneted meamni; to the etpre*.'ion suit 
for land. Sir Charles Sargent m//oMirfr t AifiMoi <f) held that the Court had juris 
diction to try a smt for specific performance cl an acreemeni to execute a niortcsce 
made lu Bombar of land situate outside the onginal juri'dictiou The rifi t dmJfndt 
wasthattbe expres-ion suitforland” srasjutendedtoesclude from the Court’s juns 
diction only such suits rrlatins to land as. if brouebt in Rncland. the Courts would lefu-o 
to entertain on the ground that the land was situate abroad. This case was followTd 
though sometimes with eeulent reluctance for mane rear*. Fairen CJ. in an 


(I) 

«) 


(») 


<f) 

(fl 


Xssd V Kumry JX>A»« I oy 

(is9-*l 19 Cal S«1 S<1S 
Land Jfoft’TOff hant v 

19 Cal NcarsJra N«rA \ ln>rA,*| 

(19*2) «9 Cal 6*0 *0 1 C 92 122) 


. . gJS 

5rmi« A Fay r Cat , /Wt llvnU 5 Cal *-■ 
/jitaarJiami V « (1921) 4' iai f>2 

M I C lei ( 22) A C S.' 

£•■(> CAaail^r T JCusary l/*Aaa T •» (l«>2) 
19 CaL SSI atp S6S. 

fAfsAiM T /‘rarmt tAwiJrr <1909) S« Cal 
59 2 I O 4*2 


U) *ociltia y tlUihimUl llV*') 54 ('ll 655 
C«1 IM 1 4 *21 1 2-1 V 4 -6S 
(/) aa>bBkta<ua/<u « Imrintuatta (1915) 
srial »42 951 952 31 1 4 5*1 
(f) \«ra.ia lin<AM>u,n«*(l9i>l) 2* UaJ 15* 
161 

4A> (19291 5^ »aj U* I 4 TS (-29) AM 
*21 

(i) (I9-n»52VaJ <x>9 615. •■rea 

(j) r>»*.4i,l»l( I S3 5>*J 1)1. 
<A> (I'M > IS 1 oi 351 
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Ch. fortU nrrpst of a (IrfendAtxt who Iia 4 I wi guilt} of a ronti mj t of Court (r) The ita'oo 
11> 12 onler for AttAchnirnt fir cffiteinj t ft mt on order made in exrrrt«* of th* 

Jfifjh Court « < ivil jurwiicttoii (ir) 


12. And Wcdr» fiirtlicr ordnin, that the High Court 
of .ludunturc at Kort William in Bengal 
^ |>tiiiinii jiitioi tim a. lo cxcrcisc of its oTtlinnn,' orignnl cml 

jiin^thction, <!hall he cinpouercd to receive, 
try, and determine Pints of c\on' dc'^cnption, if, in the case of 
smts for land or other immovable nroperiy, sticli land or 
propcity shall be situated, or m all other cases if the cause of 
action fchall liavo arisen, eitlier vvliolly, or, in c.iso the leave of 
tlie (’oiirt .shall Jinvc been first obtained, in part, uithffi the 
local limits of the orilinarv* original jurisdiction of the said 
High (’ourt, or if the defendant at the time of the commence- 
ment of tlic suit shall <b\eH, or carr)' on business, or personally 
work for gam uithm such limits, except tJmt tlie said High 
Court sliall not JmvoPiich original juris<ljction in cases falling 
within the jurisdiction of tlie Small Cause C'ourt at Calcutta, m 
whicli the debt or damage, or value cf the property sued for, 
docs not exceed one hundred rupees 

Scope of tbe clause —mrring c«rtAm AUit« opcciSM at tlie and of thii chu»e 
the Ifigh Courta of CalcutM Vfadrai And llomtA> art* rmpowrrnl to trr tho folto^ring 
suits m the cscrci e of their ordin-irt original end jurudjction naruel;' — 


I Snilf/ar hn I or othrr tmmorabit property — 

(n) if the (and or property is situated %chrAty uithm the local limits of the 
ordinari origmtl cimI jurisdiction of the said High Courts or 


(b) where the land or propert} is situated in pnrl only within the said limits, 
if the lease of the Court shall haee lieen first obtained (r) See notes 
below, ' Suit for land of wbicha part is withm jurisdiction 


II Suita othtT limn It ost for land — 

(a) if the < ause of action has arisen Khdlj withm the said limits , or 
(bj where the cause of action has arisen in part onlj mthm the gaid limits 
if the leave of the Court shall have been first obtained or 
(c) if the defendant at the time of the commencement of the suit dwells 
or carries on business or personally works for gain withm such limits 


"Suits for land or other Immovable property ’—The High Court of Cal 
cutta has held that a ‘ suit for land mthui the meaning of this clause is a suit s«6 
emnliaKy for land that is, for the purpose of acquiring title to or po'sesaionof land(y) 


(r) Jlart aUabhda$\ Ztamchand (18 0)7 Bom. 
II C 17- 

(le) ^a;lrflioo v \an!am(taa (i8S3)7Biini 5 
(*) Balamm v Bamc/ianilra (1898) S_ Bom 


(r) OeUi and Zondan Bant v ITortfi* (18"6) 1 
C»1 219 .03 East Indian ftadiraj/ Co 
V Benaal Coal Co (18 0) 1 Cal 95 Bara 
Lalt\ Ai(a>nftini(190 ) 29 Cal 315 
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orfordeclannponyintrrwit ml»nd(z) .iit;rn«HinCaIciittM to sell to Blnnd situated out* Cl. 12 

side the original jurisdiction of the Calcutta High Court If-1 faiH to perform hn contract 

and R sues for fpceific prrformttife, the auitisonc for land, and it will not be entertained 

by the Court, the land being Mtuated outside its junsrliction Rut if B fails to perform 

biscontraet.and .4 sues B for specific petfotmMice.the soitsa not one for land, and licnco 

the suit will lie in the Calcutta Court {<i) Similarl), a suit by a mortgagee for specific 

performance of an agreement to execute a mortgace of land is » suit for land, anil it 

will not be entertained b\ the Calcutta Court, if the land is situated bej ond the original 

jurisdiction of the Court (t) And it has been laid don-n bj the same High Court that 

fi/its for redemption or fortclo-'urt or for *nte ef mortjoje property ore all suits for land, and 

the} will not be entertained by that Court if the land is situated beyond its original 

jursidiction (c) . al<o that a suit by a lessee for a declaration that a lease was a subsisting 

lease and for rents and profits is a suit for land, and it will not be entertained if the land 

IS situated beyond its jiirsidiction (ft) A suit for a share in the sale proceeds of land 

without jurisdiction is not a suit for land (e) Page, J . in the case last cited said that 

th“ term ‘ suits for land or other immovable properly” means suits m which basing 

regard to the issues raised in the pleadings the decree or order will affect directly the 

propnetarj orpoS'essory title to land or other immovable property. Tho learned Judge 

observed that this construction conformed to the rule that questions relating to title 

or ownership of land should lie determined not only by the lex sift** but also m the forum 

tilu». In short, the Calcutta High Court would appear to hold that suits of the kind 

mentioned >n cIs (a) to (e) of sec 10 of the Code are all suits for land (/} The same view 

was taken until recently by the Madras High Court {g) In 1 elhappa Chetliar v 

Goiinda Date (A), a Full Bench of the Madras High Court held that a suit by 

a purchaser of land situate outside Madras for apecific performance of h contract to 

sell, made in Madras, against the vendor who resides in Madras, is not a suit for land, 

and IS cogmsable by the High Court of Madras In the new taken by Coutts Trotter, 

C J , a suit in which the plaintiff asks for a decree which, if passed, would compel the 
defendant to do or abstain from doing something which the Court orders him to do, 
would not be a suit for land, but a suit m which a plaintiff asks for a decree which, if 
passed, would bring about proprio tigore an immediate change in the ownership of pro 
perty would be a suit for land (i) Thus » suit for maintenance m which the plaintiff 
prajs that the amount may be charged on specific land is a suit for land, for if a charge 
IS created by the decree, u can be enforced by a eaU of the land D) 


The High Court of Bombay gives a very restricted meaning to the expression “ suit 
for land ” Sir Charles Saigent in HolVirT Dadnhhat (t) held that the Court had juris 
diction to try » suit for specific performance of an agreement to execute a mortgage 
made m Bombay of land situate outside the original jurisdiction The rofi.i dendendi 
vras that the expression “ suit for land ” wasintendedtoexclude from the Court’s juris- 
diction only such suits relating to land as, if brought in England, the Courts would refuse 
to entertain on the ground that the land was situate abroad. This case was followed 
though sometimes with evident reluctance for many years Ftrren, CJ. in an 


(*) 6oc«/(at \ ChaianUil (10Z~) Si ( al esS, 
«l 101 1 <- Til ( i") A C ■«« 

(/) WaM^TACealCe v Empire Coal Co (ISIS) 
4J(al eti OSI DSi 31 1 C SSI 
(S) XafHair £ruSmiM>CB.y(190l]S7)Ia4 1S7, 
let 

(S) <i» 29 ) s: sud sen its i c 73 ( ssj a ir 
<0 oaiii) a: sisd soo sis. 
t/> SmaJanBotr r.rv-uil (1910) 53 SIa<J ISI, 
SIC 930 

(1) (lS9n)iiBcm 3S5 
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Cl. 12 unropor(p<I cimc (^) a {orrclrMurp «lrcrro on » mortifsc.* of Isnrt out*i'li* juri*<liction 
«mJ JIjh na<t /oJIoKr.f f.j .1 . In ATom/yi v. /?u«/nj, (m). Jn r 

/funr^on/rtT (rt) A purctmvr’A auU for «p..cilir pi'rf >rTniinr<. of an affriTm<*nt to ndl Und 
sifuate Iwonif the local lim«ta of janxlirtion \ra« rnfrri/iinpil aJtJioujh the fttnyer 
(liat tlip ikfcinKnt U* onlcrtnl *• u]>nn iiitLini; out a mArLriAliIe title* to the raid bnd 
to rxccitte A conTeianco therrof In UiOnr of the I'UintilT." In Vtnlntna r 
A'Aonjt (<>] A atilt (or Mie UA« iltrp^l on * morJcaCr of land ouf*id'“ jon.JjctioD 
and ‘’oitt, C.J, aaiit tliftt auch • aun a»a« not a »uil for Und aa it 
not A Ktiit ■' to olittin land or to obtain a tWlsration of title to Und or to 
ofjtain (iMna^ttt for Inlerfi n nrt* irjth Und" Thi* citf t*-a» followed »ntb 
mucli he>itation li\ .Shah, J., and J/fmj e /IZufyii (/>) «hich wa« *l*o a *nit for wle W 
a mortfrage^ On the other hand .lenkin*. C J., tn Vajhnjt x. C<itnijt (/) eorreetle «um. 


the Court had no junvlietion to make * «< (o irh<c?i of two {rtorteage* of 

laml outride juri.dictxui haa pnont}. In Ir'AmfiVn e Janonthon (») Pawcett, J , 
hehl that a auit ba a wifo praaiiig that her tnainienanco l<o neettred b,\ a charge on hT 
tiuib.indain>nioaah)o jimpertt in Ikimlm^ wain »«« fop Und The name Jeamcil Jinlje 
n ffuj'iA A*«VaU<iJ V U<if piwiApr Co (I) Mid that >f the land i» out«ide jurudiftioti 
a Slut to (tcelare A cinrgeon itin nnta auit for lan<l but reailed from tlii« opinion m I'** 
judgment >n Jlnhui'jhai y Fmmros fu) 

Now as explained 1} Jcnkm«, C *1., in Vajhojt x Cnmyt (i ) the Cnurta i« England 
do not entcrimn *uit» for land out«ide juri'dict-ion unle', (J) the defendant n in FngUnd 
And (2) then? 19 «ome prmt) between the parties on the groiimtcf contraet. tru«t of frsnd 
The (Icfcnd'tiit In //offrir’e caae did not reaide or corrj on bu'ine.a m Itonjbaj and tb'a 
fact appears to hn\e licen o%eflookc<I »n the judgment. The care was adcerselp 
cnlieizcd on this ground lo premm editions of this commentary and that eritw^m 
wag ontitelj accepted b^ n Full Ifcoeh of . . e - 

flnd Jl eacinj Co x Clim'tx S^n/licnUiic) 
a suit against the defendant mortgagor wfic 

mU of the mortgaged properties which were al»o outside jurisdiction. The mortgage 
had been executed in IJombay and though curiously enough the judgment does not 
refer to this fact, that Has the circumstance which brought the case within Hollfr x. 
Pndnbhat Xcrerthelc«s the Court oremiUng ffo/Zor v ZidrfoMni said the suit was not 
competent The Court entirely agreed with the Calcutta deeuions and quoted with 
approral tbo dictiun of Jenkins, C J . In ^uJamdih Coni Co i Empire Coal Co (x) that 
regard must be had to the substance of the amt in deciding whether u was a suit for land 
But the Bombay High Court has again changed its mmd and in AfotimMa. v 
, "I— ee his mortgage by 

, gagoe bves within 

d IS wholly outside 

the limits of Its original emhnnsdiction di»e|uugmeui uuv, ed on the equitable 


<n K<«o«'ji ' KAiwjl suit >0 2*1 Ot 119* 

Im) (1898)21 Bom 701 

(n) (1905) 7 Bom L 11 Sl*,32* 

(a) (l92i)28Boro 1 31 ^»i* W®, 

(p) (1924) 20 Bom L 11 8*5 8o I C 1007. 
(21) A B 419 

K t 11 .70, Ml c .2 (=» 

(I) (1923) 25 liom b It ll"i. 81 I C *1* 
(21) A B 141 


(t) (1924^ 13 Bom S’o, 80 I C 1049, (24) A B 

fv) (19271 51 Bom 518, 104 I C 8 ( 27) A B 
' S78 F B 

(r) (1905) 29 Bom 249 

(W) 11920) 50 Bom 1,91 I C 847, (26) A B 
I F B 

(*) (1915) 42 Cal 942, 31 I C 581 
tel (19^) 51 Bom 516, 101 I C 8, { 27) A B 
278 F B 



CHARTERS OF C\L, BOM, AXD MVD. HIGH COURTS. 1341 


Let. Pat. [Cal., Bom., and Mad.] 

jumiliction «7onglr claimwl In Uollnrn cam?, Imt on two main grounds (1) that a ^1, 12. 

amt for mIc on a mortgage h a suit in personam to rreorer a debt and (2) that suits for 

land are suits the primary object of which is to obtain a declaration of title to or pos 

session of land. This mcw is inconsistent with the definition of “ mortgage in sec C8 

of tbe Transfer of l'ropcrt\ Act, IS82 The same High Court lias held (*) following 

Uattmhhata ease, and dissenting from Pnntnl r Goeutlaa (a), that the High Court has 

jurisdiction in a suit brought bj an equitable mortgagee against tho mortgagor for lands 

situate outside Donibai to implead a legal mortgagee residing out of Rombaj and alleging 

a pnor legal mortgage in his fax our, proxideil the legal mortgage is executed in Bombay 

tollouing nalimhhnis case the Bombay High Court has also held that the High Court 

has no jurisdiction to make a decree declaring that a sale of land outside tho original 

junsdictiun is inxslid (6) 

Suits for the partition of land and auita for a docUraiion of title to land are suits 
for land and will not bo entertained if the land is outside jurisdiction (c) A suit for 
damages for trespass to land is a suit for landfd) Suits for the rccocer^ of title deeds 
are according to the Calcutta High Court not suits for land (e), but the Bomba 3 High 
Court lias held that thej are, if a question of title to land is mvoixed (/) This seems 
incorrect, for ns said in India Spinning and II eaein<r Co v Climax Syndicate ((?), ‘ it is 
difficult to see how a suit to recover tide deeds ean be beyond the jurisdiction of the 
Court if the defendant n aithm the jurisdiction *’ 

The Bombay High Court has held that an administration suit is not a suit for land 
although there are immoxable properties alleged to belong to the estate of the deceased 
beyond junsdiction and the High Court therefore ean entertain such a suit and deter 
mine tho question whether they belonged to the deceased at the lime of his do.xth If 
the suit IS otherwise within jurisdiction no leave under el 12 is necessary merel) because 
the immoxable properties or some o{ them ate situated beyond jurisdiction (A) TIio 
High Court of Calcutta lias held that a suit for administration and as incidental 
to that suit, for a declaration that certain leases granted by the executors of the 
ostato cannot stand as against the plamtill (thebeneficiaty) is not a suit for land (i) 

In a I’rixy Council caso where a suit was brought by three out of four executors 
against the fourth executor for his removal from the office of trustee and executor and fui 
accounts of tho assets of the deceased and for administration of Lis estate, it was hd I 
that tho suit was not one for land and that the High Court of Aladras had juris lietion 
to entertain the suit though the properl) left by the deceased was outside jiiriwlie 
tion as a part of tho cause of action liad arisen within the jurisdiction and the deb ri laiit 
was dwelling in Madras at tho time of the institution of the suit (j) In a Ciil ulls 
case it was held that the High Court may entertain a suit by an exeeuforfoe a ilerlirili/i 
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Cl. 12 *in I injunction (thoujl* |n«w«<ioii) m of Jh'* opiate of the tr»Uitor crm.* >* 

HiK of fCTcral itTvmov^I lo pt'nl tut <>t\p i>\ 1 1 Ihr 

"It bin »tn onemal Iravo of thoCmjrt i« < btainnl , it h not noco'.arv that 

tho fnu«o of nctinn »1»nu! 1 ftn»o within tf o Wal limit*, or f/o upocificallv »ith rrf'-fr-T^ 
to tJiat rnporlN whi )i i* aitn^itM vithin thn^ limit* (1) 


tven suit whi 1» liA» nny roforrnco to l»nl i« not » suit for Ltml (f) In Xn*f 
Vortjfjyr 1 ml t .Su fumfeen .lAmcJ. Ttrrohsn, J. Mil ‘ I ilcolino to boU that 
wborever Uni h4S»n^ thine t«*lo with* suit it i« thrirfon* » ‘suit fi r Un T ("*) Tbjs 
n Suit l)\ A tru'too neMnsl hi* ro-tni*too« to onferco In* n«ht tin Irr » ilcoj of tnut to act 
jointU with Ihodcfvn Unts AnahoKailMul tnannerrof Unit* ilnlicatM to anil 1 m ahich 
neither the pUmtif! nor tho ilrfon<Unt* ha* oav f<ac/ci >1 inr/rr.M* not a suit for Uni. 
nnil mat W rnirrtainr<l I \ the Ilieh Court, th« tich the* Ian 1* tn 4 > lx. situate* ouUi U 
l«n**lietiun (n) *«.> ft suit for an acroiint ami «li«oluti n of pArtnet'-hip i* n t a suit 

fot t*m! liccAu.^ one a««ot of the* i»aftn<*r*hi|» JjAppen* to b«* a tr\ panlm siiuale m the 
iuuU.«al (o) 


•• AU oilieT cases ■ —sails tor iiaiiltlon cl movable aad Immovable 
property ihe latter being sltoatetl wholly ooisldc Jurisdiction —Tb* *wli 
all other «\vm ift this cUuv* d<* not mrlude ca‘M of suits for imm rtubU /'/»* 

lUurahle prupertv The> refer to <»*«*« in wbirh imnioral le propert* i* not inetilre*! 

Hence if I «ue^ /; fur pnrtition of roorahlo Ami inimotal le propertr Ami the immoe»U« 
V^^l*ert^ IS sitUAtcyl wliolK outaile )urt«lietion the suit must le ili«tai*<o<l a* to surh 
pKipertv, caen if the Iea\e of the Court has teen ohtaineil This ii Ixvaii*e the imnioT 
•tie proj*ert\ teirs situate«l wW/y out*i le jun^liction, the Court ha* no power to pnnt 
le«Te to sue as rrysrds *tieh propertN (p) In such a ni»e the pUint nta\ I'e Amen led 
With the leave of the Court b% omittmc purtcniphs which relate to immoNsble 
properte, and the suit itiar be prT>eee*le»i with so far •' it reUte* to morabte 
properta (7) 


Salt for land of which part IS Within JOrlsdlcUoa— inhere there are several 
immovable pn pertie*. then if even one of tbem i» situated wilbm juri.*lieti 'n the Court 
van entertain a suit hr* {virtition of aU the properiie!* imluitins thiB.e situateil ouLide 
JUnSiliction proTuleil the leave of the Court has been fir«t i btaine*! ‘^uch a c««e come* 
within the following wonls of cL 12, nanielv, the Avid High Ciuri slwll I*. eniiHiweiril to 
determine suit* of everr devnption, if. in tbe ea^e of suits for land such land shall be 
■ituated either wholU or la row Ih* Irart 0/ tAe Court efutll Aore Utit fir*t o^/iisr f i* 
j^rt within the hval limits ” Jr) Put m HafimAAoi v /*mirtro* (*) some of the Judr.e3 
Were of opimoa that the condition as to leave of tbe Court did not applv to suits for land 
where some p.vrt of the Und was situate out«de jurinlieti m 11 some ol the properties 
are situated mthin and some outude jan-.dictiOD but no leave is ol tamed the Court 
can proceed onlv with the suit so far as it reUtrs to the immovable prtTi>ertie3 --iluated 
tnthin )un«dietion (0 Siraasrlv if some ol the properties included in a dec! of mo« 
page are within, and «ome out«ide tbe jun^iction the Court has junsdictnn on leave 


(t) GieoJi '""•/i/yv 2' 

1 I C 514 

(0 Jy'T-r'^omha V raJJ-^wesry 15 1* t 
ft 3I« Si9 

("•) (ISO ) 19 Cal 35? S*' 

(a) Ju<fJ0.lHmb„ V I^JJamoxft (I*-*) IS B 
L It 3l« 

(•) -See Krfli» V rnuer (1*"> 4 CaJ 445 «* 
(H Jorsw V Jrmaran (!•*><*> 4 rom 4«\ 
iUn Latt X \ .Umbxni OW> » 

815 Sr»A«7.n V Tama /«« tis9«) 19 


(f) (kf.l Kar 


ft<iirn>.lrn« (1905) 2$ MaO 


(r) BarAoo r V (1914) 10 Horn L P 
26S W* 23 t C 91^ s r on a^txab 
to 1 t (1916) 45 1 4 56, 40 l,ora 
2 0 32 I C 403 Cor<ikt;a{ BniuUal 
T ftANfiliJ 3/o(ddl (192'*) 46 llom 349 *' 
1 t 944 ( 21) 4 It 8-6 
tl) (19 ') 51 Bom 516 104 I C ? ( i") A B 
-“6 1 B 

(I) BaUfam \ (iso.) Bom 

922 925 iVio-iUiivn t 54i4 CAvn^er 
(lv>*jl*Cal 635 
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to sue being obtainwl, to enterfam it suit on the mortgage m respect of all the properties Cl. I 

including those situated out«ido junvlictjon («), but not if the properties outside juris 
diction are the subject of a se;w«fe mortgage(r) The Mnie rules appl> where some of 
the properties are situated in British India and some outside British India (ir) Sec 
notes a^re, “ Scope of the clause ” 

Leave of Court, — ^Tho leave under this cUuse is a condition precedent to 
junsiliction, so that unless the condition is fulfilted b} obtaining the necessaiy leave to 
sue, the Court will ha\c no jurisdiction to entertain the suit (jr) Such leave affords the 
^crJ foundation of the juri«dietion hence it must be obtained before the institution of the 
suit , it cannot be granted after the suit has been instituted The leaie granted is confined 
to the cause or causes of action set forth in the plaint at the time when the leave was 
granted hence the plaint cannot bo amended ao as to alter the cause of action (^) But 
jf the cause of action is not altered, there is no objection to an srerndment (z) If a suit 
IS brought ma Chartered High Court with ka\-c of the Court, but there is nothing on the 
face of the plaint to show that an3 part of the cause ofaction arose withm its jurisdiction, 
the plaintiff may be allowed to prove by ciidence that part of the cause of action arose 
within the jurisdiction, and if it is neee««arj to amend the plaint bj adding a statement 
that part of the cause of action arose uithm the jurisdiction, the amendment may be 
allowed, for such an amendment docs not alter or add to the original cause of action (o) 

Uliere a defendant who does not reside within the jurisdiction and against whom the cause 
of action has arisen in firt only within the jurisdiction, is added after the institution of 
the suit, leaio under this clause must be obtstned at the time of t?ie application for 
adding liim as a party, though leave was obtained when the suit was onginallj filed fh) 

The force of an order granting leave to institute a suit is exhausted when the suit i* 
instituted in pursuance of the order Hence if the suit is witlidrawn with libortj to 
bring a fresh suit upon the same cause of action, and a fresh suit is brought, there is 
nothing to present the Court from granting fresh lease to institute tbe fresh suit (e) 


The lease underthis section must be distinctly applied for and obtained It cannot 
bo implied from the fact that the plaintiff was granted lease to sue as a paupcr(d), 
or from the fact (hat a defendant is added who does not reside withm the jurisdiction fs) 
I\or can it be presumed from the fact that the Court orders a third partj notice to be 
served on a party resident outsule its jurisdiction The defendant taking out such notice 
roust apply for leave under clause 12, and the leave roust be endorsed on the notice as 
it IS on a pUmt (/) The granting of leave under this clause is discretionary (7) , but 
an a'signment ofa debt is part of the cause of action and in a case where no other part 
of the cause of actum aro*e w ithin junsdiction it was held that the Court should not refuse 
leave merely on suspicion that tbe a>sigiiment was not bona fide (A) 


Cause of action— See notes to a 20 of the Code, ‘ Cause of action,” ‘ Cause of 
action in Sint on contracts,’ and (^use of action in other suits,” above 


(u) IlarfndraUil v Han Xhti (1914) 41 I t 
no 41 Cal 9 2 S3 1 C eS' VtUjara 
(oal to I Skra^m Ld (1911) 3S ial 
8.4 13 1 C 4>g i,ont Chandra \ \aha 
inrt (1910) 37 Cal QU* 911 8 1 C 1143 
(r) AruAnq ktthort \ imamath (19.0) .4 
t W N B33 Sa I t 53* 

(If) Conndlal r JIantilal (193.) 4A Horn S49 
*7 I C 931 (SI) \ n 3-8 laina 
tharya \ tmantaehania (1894) 18 ItoDl 
3 j>9 |a ca,» undrr ■ 17 o( me Cixlfl 
(») I>t ^Oii a \ Cotra (I«8*) 3 >I H C 384 
(r) ra>ipbr(d6v rrfm,>4Jk(l«91)I3Bom 93 
(t) >ootitiai V rampariai <1'93) 17 Bom 48 
(a) iiatv Aio (1899) se cal 7tS 


Boot L It 7 83 I C 4 
<e) SsSispalAtv Latihmu (1901) .4 Mad S93 
(,4) Ja r«M V JImaram (1880) 4 Boro 483 
<e) (1898) SO Bom *67 «iipra 


(/} Kanm Etahi v SAer thmrd (19.0) 43 Boro. 
34 59 ( C 38 rfirr^inz irtlJ Co i 
l>h*r StaAonfd (1919) 21 Horn L It »ii8 
59 1C 18 


(fi r Za^miaarayfK (IBS') SB Bool 

LI ISl 100 I C 946 ( S') tJi 660 
(8) tf«n.clAra> I Charamoni (1933) 3* C VT 
N 1139 ( :i)A C 175 
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Cl. 12 It the caose of action shall have arisen In part.~It lia» »«n mi'I m t*o 

homlmj caTsthnltlir tWraiwcf ■ftjon *1iaU ha^r (iriw-n m pori" rrfcTlos 

rnittfnnl part of t|,r rmi^p of artton (•) Thw {« notliinj, it U »ul;mitf«l, in tl o hnjniir 
t f tlin dime to wftrrnnt *ud» & ronitnictlon. tlMJud' the Court rn®v> in the rxem^e of 
iti ilnmlifin, frfuv to firent Wie to aue if a miitiriil pirtnf tlie fau«e of acticn rfid 
not an«e witJnn it« juriMlh ti»n Tl>e Iligli Court of Mailmi hni lid.! that in cl.-alng 
with Apflieationi for leaie to aue und<r tfua dauo*, the Court {« not prerfuifrU from 
takin(' the qiieation of conifnienre into cond.Ieration (/] 

I or otlier c«kc< »rc notn to a SO of tlie Ciale. •• Came of action in amta on contract*," 
and Came of acti m in otherauita/'alioie. 

Defendant. — Tlie “ A fendmt *' m tlii* dame mein* ail the clcfcndint* 

where there are two of more defcndaniato a amt It i< not Puflirjcnt that one of the 
defcndint* dwelLi or camea on Int'inoM within the juririliction (1) 

Jorlsdlctlon over non resident foreiencra —.See note* to a so of the 
Code, Suita apainil non reanlent foreigner*.” aLoie 

The question wlirth<r the fact of enrrjinB on 1>u*ine«* throuah on opent withmthc 
local limit* of junolittion wniikl piT the Court juri'dicticinoicr a non resident f 'reipicr 
wa» tni«rd before tlie Privj Council l«t wa* not iWidMl ff) TJ>e Madras Hii,h Court 
baa held that it doea (m) 

Dwell— notea to s 20 of theCode, '• P*dl irilhm the meaning of clauao 12 
of Letters Patent 

*' Carries on bnslneSs/’—^oo notes to a. so oMheCodeahore underthe sama bead 


PersonsU? works for galn.~Sec notes to a. 20 of the Code 

Stilts against companies— See notes to s so, "Smta against eorporation 
Explanation II " 

Salts of OVery description —This eapreasion has been held to confer upm the 
Court matrimonial jurisdiction ocer Jews (n) 

Ordinary iurlsdlctlon — The ‘ ordinary '• junadiction of the High Court embraces 
all such as is exercised m the ordmarycoorscof f-iw, and without any special occasion 
or special order being necessary therefor <o) 


Appeal —The lea>-e under this dauae la granted on an e:* parte applieafion If 
an onler is made granting leaw, the defendant may apply to hare the order get aside, 
or he may wait until the hearing, or the legality of the order may be called in question 
as a separate issue for trial at tho heanng of the suit (p) If questions of diCBcuIty and 
importance ate invol'ed the proper procedure is to raise an issue at the trial for such 
questions cannot be dealt with on an application to revoke leave {q) If the defendant 
does not wait until the hearing, and applies to liavo the order granting the leave Ret aside. 


(*\ V if.eS/airfa* (t689) 13 Bom 404, 

' Prardat V PoteUtraiH |1887) H Jhini. 
457, 267, 

0) SMAfljinv ^»*'«riu»7U90.)80JIad 43S 
<H Jladjfe ItmaU v Bddjtt Staftomtd (1874) 
tS B i R 91 

/n Annamala* V Vuf«^a»a (1903) 26 Jlad 
S14 30l A 220 
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and if the application M rejected, lio may appeal from the order rejecting the applica. Cl. 12 
tion (r) Similarlj if the plamtifl applies for leave, and leave is refused, the plaintiff 
mar appeal from the order (<] The appeal would he ono under cl 15of tbo Letters Patent 
Tlie order granting or refusing leave by one Judge cannot bo superseded by another 
Judge trcepl on appeal from the order (t) 

Waiver. — ^Tliero are tivo classes of cases to bo consideted under this head, namely— 

(1) nhere the plaintiff in his plaint alleges that part ol the cause of actwn 
aro«c outsit tbo local lisuts of tbo ordinary onginal eml jurisdiction and 
fails to obtain leave and the earn comes on for trial. 


(2) irhere the plaintiff in his plaint alleges that the tcAofc cause of action arose 
withm the local limits of the ordinary onginal eml jurisdiction, hut it turns 
out at the tnal that part of the cause of action arose within and part out 
Bide the lo al limits of the ordinary original cml jurisdiction 


In ca^ (!) the defendant may by appearmg and pleading waive the objection to tho 
jurisdiction Thus it was held by the High Court of Calcutta (u), following Jloore v. 
Gamyee (t) in a ca<e where the plaintiff alleged in his plamt that part of the cause of 
action bad arisen within the local limits of the ordinary original civil jurisdiction hut no 
leave was obtained by tbo plaintiff under clause 12, and the defendant without raising any 
objection to the jurisdiction tiled his written etatement and applied subsequently for a 
commission to examine witnesses that the defendant hsd waived his objection to the 
junsdietion These decisions proceeded on the ground that the absence of leave under 
this clause did not go to tlie root of (he jurisdiction of (he Cburt Ibey are not consistent 
with the observations of Sir Richard Couch in lladjee Jtmail v Ba/ljee Mahomed{v) where 
the learned Judge said that an order granting leave under clause 12 was not a more formal 
order or an order merely regulating the procedure in the suit, but one that has the effect 
of giving jurisdiction to the Court wluch it otherwise would not have, end the judgment 
of Telang, J , m ffampvrfah V Pr<msulh(x). lo which it was said that leave under 
cl 12 affords the very foundation of the jonsdictioo The Rangoon High Court has 
followed tho Calcutta view (y) But tho Bombay High Court differs holding that if part 
of the cause of action snses outside jurisdiction, the obtaming of leave is a condition 
wluch the Court is not competent to ignore or tho parties to waive {*) 

As to case (2) it has been held that wliere tbo plaintiff sets up a complete junsdic 
tion m tho Court to try tho case, and it turns out at the trial that the Court 
had not complete jurisdiction the defendant cannot bo held bound by the doctrmo of 
estoppel (aj 

As to the application of s 21 of the Code, see notes on that section 

Suits against secretary of State —The Secretary of sure does not dwell or 
carry on busmess or personally work for gam witbm the meanmg of the claa«e Ho 
cannot accordingly ho sued in a Chartered Iligh Court unless tho whole cause of action 


(r) ra’Aeji » Comaji ^1905) "9 Bom 819 

(I) ■ ■ • . 


(0 


(«) , , 

(T) (l^JojsSQ^B 
43 


(hr Ueport 


But see j> 81” of 





1340 


AWKN’DIX II. 


Let. Pat. [Cal., Bom., and Mad.] 

Cls. 12, 13 •■'‘s ari«cn witlim tho junMlation of that Court t.rpart of tir cMiys of actnn h« aayn 
within the junsdictic t\ and h-are of the Court ha^ Icrn obtainrj (6) 

13. ^Viid AVc do further ordain that the said High Court 
of Judicature at Fort M’^ilUam in Bengal 
chll JorUiIlctloii oriiioit },avc power to rcmo^’c, and to try 

and determine, ns a Court of extraordinar}* 
original jurisdiction, any suit being or falling uithin the 
jurisdiction of any Court, whether within or ■without the 
Bengal Division of the Presidency’ of Fort ^Villiam, subject 
to its superintendence, when the said High Court shall think 
proper to do so, either on the agreement of the parties to 
that effect, or for purposes of justice, the reasons for so doing 
being recorded on. tbc proceedings of the said High Court. 

"When the High Coart shall think proper to do so.' — In a iuit lor 

immovable property metituled in tli« Dmagepur Ci>urt, the defendant applied for its 
transfer to tlio Calcutta lligb Court under thia clause, tlic gmimds of the application 
being (1) that questions of diBiculty aiw© In the suit , (2) that the defendant’s witne«sca 
liTcd in Calcutta, and that it would be impoosilto for her to go to Pmagepur and take 
her witnesses there owing to the eipenscs, (3) that the agreement upon which the suit 
was brought was executed jn Calcutta, and (4) that even the plamtii! te«ided and 
earned on busmens in Calcutta It waa Iteld tbal the case w as a proper one for transfer 
to the High Court (c) 

" Sahjects to Us saperlatendeace.‘’-'Koto that the words used m uis clause 

arc ’ subject to its aupcrintendence,” whdo thewe used in sec 15 o( the Cliarter Act [now 
s 107 of the GoTemment of India Act. lOIS] are " subject to its appellate jurisdiction 
The power of trsnsfer contained in sec 15 of the Charter Act has nothing to do with the 
power of removal conferred by the ptesent clause, and the Letters Patent make saprin 
tendeneo, not appellate jurisdiction, the condition of the exerciso of the power of removal 
conferred by this clause It has accotdmgly been held that the Court of the Political 
Resident at Aden being a Court subject to (Ae supenutendenes of the High Court of Bombay 
within the meaning of the present clansc. the High Court of Bombay has power to remove 
a suit from that Court to itself for trial and determination, though tho Aden Court la 
not subject to the appellate jurisdiction of the High Court (d) 

SuJt A contested probate psocecding is a suit and can be transferred tinder this 

clause (e) 


Transfer of suit from Presidency Small Cause Court to High Court — 

The Ui-’h Court Las power to transfer to itself » suit from the Presidency Small Cause 
Court, and tne order for such transfer can be made, if allowed by the rules of the High 

Court, by a single Judge of that Court!/) 


Bom 246 IP C ] , Sheonandan V .Ctflff- 
imperar (1918) 2 Fat L J 681, 606 607, 
46 1 C 977 „ „ . 


(m) -fane®, a Zall v SariamuTitala (1807) 81 I 

gj I 

\il Opieer v Imall JTejee (1906) SO I 



CHARTERS OF CAL, BOM., ^\ND MAD. inOH COURTS. 1847 


Let. Pat. [Cal., Bom., and Mad.] 

Powers of High Court In dealing with suits transferred under this Cls. 13, 14 

Clause. Tno powers of tlio iligli Court m dealuig siifL stilts transferred under this 

clause would seem to l>c confined to the powen which, but for the transfer, raij,ht have 
been exercised by the Court from which the suit is transferred (t?) Tiie Court will con 
eider the balance of convenience (A) See Cl SO below 

Jurisdiction of High Court to receive plaints In suits cognisable by mofussU 

courts. ^Tlio High Court has no power to receive a plaint which ought to bo filed m 

a Jfofussil Cburt and p-iss interim orders eten »f the plamt cannot be filed in (hat Court 
owing to its being closed for the summer recess (») 

Transfer of petition from Provincial Insolvency Court.— Tim High Court 
has no power under this clause to transfer to its Origmal Side* an insolvency petition 
pending m a Provmcial Insolvency Court (j) Further, the Original Side of the High 
Court has no jurisdiction to transfer an Insohencj case pendmg in one Provincial In 
solvency Court to another such Court (1) 

Reasons — With reference to the corresponding Cl 0 of its Letter Patent, the 
Patna High Court has held that the amission to record reasons is a mere irregnlarity 
which does not afieet the jurisdiction of the Court (il) 

Appeal. — '»o appeal Ucs from an order under this cUtue (1) 

14. And AVo do further ordain that where plaintiff has 
several causes of action against a defendant, 
ofsewo" ““*** such causes of action not being for land or 
other immovable property, and the said High 
Court shall have origmal jurisdiction m respect of one of such 
causes of action, it shall bo lawful for the said High Court to call 
on the defendant to show cause why the several causes of action 
should notbejomedtogethermone suit, and to make such order 
for trial of the same as to the said High Court shall seem fit. 

Joinder of sever&l canses of action. — ^The word “ several" means separate 
Under this clause it is necessary that one cause of action at least should arue within the 
original jurisdiction of the High Court {m) Where a suit is founded upon two causes of 
action one of which is alleged to have arisen partly vtlAin the jurisdiction of the 
Bombay High Court and the other wholly outside the jurisdiction, the High Court has 
power, after granting leave to sue in respect of tho former cause of action under clause 12, 
to allow tho pUintifi to join tho latter in the same suit There is nothmg in the 
present '•lauso to show that tho powTr of the Court to maho such an order under tins 
clause is limited to cases where one of the canoes of action has risen wholly vitAin the 
jurisdiction (n) The jurisdiction of tho High Court to pass an order under thw clause m 
regard to joinder of causes of action i« not talenswayby the pfeaof want of jurisdiction 
which the defendant ma} raise m respect of a cause of action so jomed (o) 

Such causes of actloa not being for land.— Thu expression means excluding 
anv cause of action which u for land ” (p) 


(r) 

(t) 

(0 


(b 

<»») 


A 1 ZM 
IVan Amnor 


Darpohart <1927) 54 tU. 


0) 

ft) 

(*») 


<«) . > 

(a) ' ' • 

(p) <19 91 M Bom.‘'2Sl 117 IC 421 (Si) 
A B loO mpre 
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Cls. 12, 13 J'*** ftri**"*! wiOiin tlic ]uri«<)ictiun of tiiAt C<»«rt or part of the rauv? of action has atKii 
within the juri»<liftirn and of tie Court has Urn obtained (6) 


13. And We do furtber ordain tliat the said Higli Court 
of Judicature at Fort William in Bong'll 
cuVjStfii't?o^ shall have power to remove, and to tiT 

and determine, ns a Court of extraordinan' 
original jurisdiction, any suit being or falling within the 
)urisdict\oi\ of any Court, whether within or without the 
Bengal Division of the Prc^Jidency of Fort William, subject 
to its superintendence, when the said High Court shall think 
proper to do so, cither on the agreement of the parties to 
that effect, or for purposes of justice, the reasons for so doing 
\)oing recorded on the proceedings of the said High Court. 


•• When the High Coart shall think proper to do so,”— -In * emt lor 
JmmQ^nble property instit«te<l in tho Ihnagepur Court, the dcfmdftnt applied for »t» 
trnn^fer to tho Calcutta High Court under thie clause, the grounds of the application 
being (1) that questions of difliculty arose In the suit , (2) tliat the clefendant'a witoe*«* 
liTcd ID Calcutta, and that it would be impoeaible for her to go to Dinagepor and take 
her tritDea«ea there owing to tl e ezfmsea , (3) that tho agreement upon which the 
was brought was executed m Calcutta, and (4) that e\en tho plamtifi resided and 
carried on business in Calcutta It waa held that the case was a properone for transfer 
to the High Court (e) 


Subjects to Its BQperlnlcndence.'’— Noto Ihot the words used in tais clause 
arc * subject to its aupcrtntendenee,'* while those used in sec 15 of the Charter Act [now 
a 107 of tlio Govemment of Iiwba Act, I0I5J are “ subject to its appellate jurisdiction 
Tho power of transfer contained in see 15 of tho Charter Act has nothing to do with the 
power of reraoTal conferred by tho present clause, and the Letters Patent maLe anperm 
tendeneo, not appellate jUTudiction the condition of the exercise of the power of rrmo^l 
conferred by tlus clause It has accordingly been held that tho Court of the Political 
Resident at Aden being a Court gvbjtct to Me wpemdrnrfenee of tho High Court of Bombay 
within the meanmg of the present clause, the High Court of Bombay Ins power to remove 
A suit from that Court to itself for trial and determination, thougli the Aden Court is 
not eubject to the apptUaU jnnsdiclion of the High Court (i) 


Suit— A contested probate proceeding w a amt and can be transferred under this 
clause («) 

Transfer of salt from Presidency small Cause Court to High Court — 

The High Court haa power to transfer to itself a suit from the Presidency Small Cause 
Court, and too order for such transfer can be made, if allowed by the rules of the High 
Court, by a single Judge of that Court (/) 


(6) . , ■ 

(n) ,a iatJ v Sarvamangata (1897) 24 

83 

<at OJp,eeT t Itmait Jlajet (1906) 30 


(«> 

U) 


Bom 246 JP C ] , Sheonandan v 
EmvtTOT (1918) 3 Pat L J 681, « 
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I'TW'srs ol El£l: Com 12 ficiUag iria: srJis trsasferrei rai 

Cltass. — Ta* oixil*' HiA Cos'" ie d-iliat viA «v.j trLE*!f<~^d Tali'"- ‘in' 

cl*saf -wTcJi f ■I' .s la he la tJie p. ■*!"» -wiiri, }«r ier- i}ip c^as?-- ijsrr 

np~=.»-d lii* C.-nai ir-rs -wiTi li“ «ia i* ir»=«d-~rd If.. Thf Cott* T-iL acta 

tiasr ili“ b»2ia~f of rccT-siira-^ (l\. C. 

Jcr^ilcas: c: E-ci C^sn 10 rec^e jHaJaa !a salts cosalsatQe tp i2arc«sa 

CSartS. — T» TTi.A C.ian i»» »■» JV »t- l-* ••T-f tt- a yStiai -mlj i onrll lo ly fJ-xi is 
a llofstsil Com sad psj® isIttss ^rra ... tJ»» ^ust f*m‘'i Ty f]'*d is liii Com 

OT:nr lo *if lyisr tl.-«!y>2 i'S Ay fiisrm (il. 

Traasler ol iv'tiuoa Iro:* Prcrtadtl lasalrcacr Cozn. — ^TV FjA Com 
V*.* aa pjyf" cad?» id-os clsnae to lanadr* tx its Pina*! Sid* *a Es.’CrparT’ jytia.'a 
jmisr la a P-sTscaxl IwoJtT-irT Com (ju rmlm. liy O-izraal Sid? of li? TTiA 
Com Lm as jms>iii 1 j-q lx *a Isp-OTearv ca.*? peadssc is ca? I^nafud Is 

aafTracT C.->m 10 »a ib*’ *a b Com 

— TViA ’ afg *a{y to li* os;-**->aad.rg CL * of sta Le*'?- Pa’fat, ibe 
Pataa Hlrb Com t« bell ibat ibf o=a<a5a 13 wycs-l •ttasaas is a ia*~e irrertilar-tT- 
sriaA d-** a.* a5ecl lbs jcnaicijoa of ibo Csc. (U). 

Arpsai — »77«1 ira=i m ardf~ rad?* i3u.« r3»r>? (1). 

14. And We do farther ordain that u-here plaintin has 
sereral causes of action ag-iinn a defendantx 
^ch causes of action not being for land or 
other immoTablepropertr. and the said High 
Court ^ali hare onginal jnri'dicnon m respect of one of Mich 
causes of action n shall be law^ for the v^id High Court to call 
on the defendant to show cau-xe tchTthe 'overal cau'-es of action 
should not be joined together in one <uit, and to mahe such order 
for tnal of the *>ame as to the toid High Court ^hall seem fit. 

joisisr of sfTcril cszses of icGca.— tb* -wwd ispua 

Uadf tii5clir.«< ii iscfcesam-lbii cwMisy c*»?u«j •! Im*i MTS» yiA a iV 

crmnil j=T5d3cn» ci tiy HiA C.-^m ("V Wbr-p « »s f Ts^dt^JcIv•^a iy< <*nfy. 0 * 
•rti'a ca? cf »ijcb i. *I>“*Td to tiTT mr-«ra pmV «xi»» tb? *3ia o* iS* 

Eosbav HiA Cc'm *ad ib? cb** t-kC* o«^*v2r lb? jmsdifii-va lb? Hu'- iXisn 
poyy", af*er g uTi i i*' . ; . le*T» tx *j? la ro.jyict ci lb? f -mcTCiiiiy of •»!>•« cav’*r riiisy li. 
to allDy lb? p!irr.i.? to j-^a tbc la**c” la ib? TN"y i« b t'-.tj »i iV 

presyBt tlarsc to «bow tbit tbc |vyT” t* ibc Cycn t> riib? c b in md * t'.. 

dies? 11 tiTB. to c«cs wbf*? CT» cf tbc c*is«y« of xti-ct b\s Ksya » k-.”* vxJtj* tV 
jTXtsdirUoa («X Tbf jm^>ci«a cf tbc IIL.bCV>m to pax* c'xi-r erd-r t'-i< c!»b«c n 
rcrud to jond?’ cf ciijsm c* icti-o i» bo* t*ira»Tr»v by tk? pJci cf »Ti”itfvf jsiVkIk'I 

wbvb tbe dfV-idiat tbit ni^c la Ty.pcct c'^mtsscc'*— k.axo ) .acd {cV 

Szca cacsei. cf acGaa cc; bcins for Iasi— Tbw cipn^iaiaci'vi. csfS.o.n 

»nT ciTSJc pf »?'► 1 wbi b 1 - f * Usd ipV 


Gs. 13, 14 


v» Xid. V. 

»ro.4il i.5J*.s±i.;4i c r*.v 

(1) £•?» c. F... T (imi M 

«v' IPS I C. 1'4 (— ) 1 1 .. ~)1 
(,*> Jvmmt To. T St 


C) #V«X Kn 


I'* I 




. . r»lr"V»» T , 

i51 11* 1C 4*4, r?#' 1 1 

(» T ri? £rul.. b'.., 

r<o. «i « 1 c <4x 

(•) (l»*9l SJ l.«a tSl H- 
A.^lXV«%r.« 

tr) 41»*»» SI l!.-ea. t'l 11' 

» B I 
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15 . And A\ c do further ordnin that an appeal shall 
lie to the said High Court of Judicature 
from'Vlfd^MoVihVt^M ftt Port AVillinin in Bengal from the judg- 
ment (not being n judgment parsed in the 
exercise of appellate jurisdiction in rc'^pcct of a decree or order 
made in tlic exerci'^c of appellate juri'sdiction by a Court subject 
to the superintendence of the said High Court, and not being 
an order made in the exercise of rcvusional jurisdiction and 
not being a sentence or order pa‘5^cd or made in the exercise of 
the power of superintendence under the pro\’isions of section 107 
of the Government of India Act or in the exercise of cri- 
minal jurisdiction) of one Judge of the said Iligh Court or one 
Judge of an)’ Di\'ision Court, pursuant to section 108 of the 
Government of India Act, and that notwithstanding anj’thing 
hereinbefore provided an appeal shall lie to the said High 
Court from a judgment of one Judge of the said High Court 
or one Judge of any Division Court, pursuant to section 108 
of the Government of India Act made (on or after the first 
day of February 1929] in the exercise of appellate juris- 
diction in respect of a decree or order made in the exercise 
of appellate jurisdiction by a Court subject to the superin- 
tendence of the said High Court, where the Judge who 
passed the judgment declares that the case is a fit one for 
appeal ; but that the right of appeal from other judgments of 
Judges of the said High Court or of such Dbusion Court shall 
be to Us, Our Heirs or Successors in Our or Their Prhy Council, 
as hereinafter provided, 

Amendneilt.— The al)OT« clause 19 clause 15 as ameoded by the Letters Patent of 
102 s which came into force on the date of publication in Calcutta on the 1 1th January 
1028. in Bombay on the 27th January 1928 and in Jl&dras on the 13th January 1928. 
Clause 10 of the Allahabad Letters Patent, flauso 13 of the Rangoon Letters Patent, 
clause 10 of the Lahore Letters Patent, and clause 10 of the Patna Letters Patent, hare 
been similarly amended, and they came mto force respectively on the 28th January 1928, 
2nd February 1928, 8th February 1928 and 30th January 1928 The previous Letters 
Patent were as follows — • 

And We do further ordain that an api'wl ehall lie to the said High Court of Judica. 
ture at Fort William in Bengal, from the judgment (not being an order made in the exercise 
of revisional jimsdielion and not being a sentence or order passed or made m the exerei'e 
of the power of superintendence under the provisions of section 107 of the Government 
of India Act, 1915, or in the exercise of cnmuial jurisdiction) of one Judge of the said High 
Court or one Judge of any Dinsioji Conrt, pnnuant to section 13 of the said recited Act, 
and that an appeal shall also Ue to the said High Court from the judgment (not being a 
sentence or order as aforesaid) of two or more Judges of the said High Court, or of such 
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Division Court, whoncTor such Judgoiftro equally divided in opinion, and do not amount Jg 

in number to a majont^ of tho ivholo of tho Judges of the said High Court, at the time 

being , but that tho right of appeal from other judgments of the Judges of the said High 

Court, or of such Division Court, shall be to Us, Our heirs or successors m Our or Their 

Fnvj Council, as hereinafter provided 

The effect of the amendment made in 1028 is — 

(1) the exclusion of a right of appeal from a judgment passed by a single Judge 
sitting in second appeal unless the Judge who passed the judgment grants a 
certificate that the ca<e is a fit One for appeal There is no question of 
grant of certificate that the case is o fit One for appeal in the case of two Judges 
composing a Division Bench diffenng in opinion (;) , 

(2) tho exclusion of a right of appeal when the Judges of a Division Bench are 
equally divided in opinion This case is provided for by tho amendment of 
clause 36 

Tliere is as before an unqualified right of appeal from the judgment of a single Judge 
on the original side 

As to amendment no (1) it nas hefd hy the High Court of Calcutta that it has 
no retrospective effect and that it could not apply to amts filed before the amended 
Letters Patent came into force (r) The clause was therefore again amended by adding 
the words in rectangular brackets, namely, “on or after the first day of February, 1929 *’ 

The result is that there is no right of appeal from the judgment of a single Judge sitting in 
second appeal m cases where tho judgment is pronounced after tho Ist February, 1929, 
whatever maj be the date when the suit was filed unless a certificate is granted declaring 
that the case is a fit one for appeal (s) 

Meaning of “Jndgment ‘ as used in this clause — 

1 Cateulla High Court —Tho leading case on the subject is that of FAe Justices 
of the Peace for Caleulta v The Oriental Goa Co (t), decided by the High Court of Calcutta 
so farback as 1872 IntliatcasoCoucb.C J.said " Wethink ‘judgment’ m clause 16 
means a decision '^hleh ojfecte the tnertlsol the question between the parties 6y defer 
mining some right or liability It maj bo either JJnof, or preliminary, or interlocutory, the 
difference between them being that a final judgment determines the whole cause or suit 
and a preliminarj or interlocutory judgment determines only a part of it, leaving other 
matters to be determined ’ Tina definition is now of some antiquity, and is rapidly 
becoming, if it has not already become, almost classical («) The point actually decided 
in The Jualices of the Peace for Calcutta r The Oriental Gas Co was that no appeal lies 
under hjs clause ij-om an order dirpctm^ tie issue cd a mandamus to the Justices of 
the Po-ace for Calcutta to compel them to refer to arbitration a question of compensation. 

Tlie above decision uas fotloaed bj a decision of the same Court in Ilarljee Ismail v 
lladjee Mahomed fi), uhere it oas held that an appeal lies under this clause from an 
order refusing to s t aaido an order granting leave to sue to tho plaintiff under cl 12 of 
tho Letters Patent Referring to tho said order. Couch, C J , said “ It is not a mere 
formal onler, or sn onler merely regulating the procedure in the «aif, lut one that has tho 
ctToct of gi'ing a jurisdiction to the Court which it otherwi^o nould not have And it 
may fairly bo said to dtlrrmin* same right between them, , tJio right to sue in a 
I *0) a B Sll 

tn Ils'-is l.eoS L I 155 155 I*" C 511 
t«> ler SUrlraa 1. J lo llnj r Coumnre* 

I nmnet Z>*»| (ISOli S C M V *Sl 

(T> (l*'l)18B<-nj L. n 91,101 


(j) ram Chann v //amiJ(19 9) M Cal 40' 
(r) 

(•) 
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CJ. 15 jvirtlculAr Court, ami to corojwl lh« who are not within iU jururlictioo to 

com© m and defend Hio *uit, or If th«y do not, to make them Imblo to hare a decree 
pa«e<l ni;ninst tlipm In Iheir abeence " In a later ca«*, Carth, C J , raid “I 
t\i&t vrord ‘ judgment ' m»>ana a Jadi^ent or derrpo which decidea the case one way or 
the other m its entirely, and that It docs not mean a decision or order c/ an 
cufory cAoruefer, which merely deciles aomoisolatcl point, not atlecting the ments or 
the result of the entire suit *’ (ir) Tlie right of appe.sl depend* upon whether or not the 
Judge finally deei IM the rights of the parties {*) , hut an order extending the period of 
liraiution which merely puts In peril thofinaltly ofa decision Is not a judgment under 
this clause (y) 

The definition of “judgment** in the case of Justices e/ the ptact for Calcutta (x) 
was adopted hy a majority of tho mme High Court in a later caso where it was held 
that an appeal lies un It r this clause from an order made hy a single Judge of that Court 
under 0 45, r 15, refusing to transmit for execution an Onjer of Ills Majesty ui 
Council (a) The decision was affirmed on appeal to the Pney Council (h) Referring 
to tho judgment of the majority, their Lordships said “ These learned Judges held (and 
their Lordships think rightly) tlmt whether the transraiasion of an order under a 
[now 0 45, r l5j would or would not ha a merely ministerial proceeding, Mr Justice 
ftntifcx fwfioso ortfer was appealed liroroj had fn fact exercised a judicial discrefiuff. 
and had come to a decision of great importance, which, if It romainsd, wuJJ enlirtli/ 
conclude any of Kahsnnden for an execution in this suit They held, theteloie. 
that It was a judgment withm tho meaning of cL )5 “ In a later ease, Sanderson, 
CJ, said that tho definition of “judgment * girea by Couch, C J , bad nererbwo 
regarded as absolutely oxhaustire, and tliat in every rase where the Court was called 
upon to decide whetlier the deciMon under apjieol was or was not “a judgment 
regard must he had to the nature of the order (e) 

,4t . *• , „ „ » » .v« itrr. Calcutta 

, ■ . . • d 


able number of years in this Court those two decisions (e) haro to my knowledge been 
regaided as the leading decisions to be followed on the question whether an order m 
any particular case is a ** judgment wilhin the meaning of clause 15 of the Letters 
Patent* Tho leading Bombay caso is 5onha» ▼ Ahmcdbhat decided in the year 187- {/) 


3 Ifodrua Iltgh Court — 1\iroing now to the Madras decisions the earlier leading 
case on the subject was Dc Son a w Cof<« ( 9 ) decided in the year 1853 The modern 
leading case is that of Tutjaran ▼ Alajappa (ft) decided by a Full Bench of that Court 
in 1910 In the former caso, Bittleslone. J . said “ The word * judgment ' cannot 
be limited to the final judgment m the suit hut must be held to have the more general 
meaning of any decision or determtnaltonajftcttnythc rijftfc* or the interest of any suitor or 
applicant lATien the language giving the appeal is so general in its terms 


(ut) Ebraftanv Puel/irtinnitta{i9''8)4Cal Ml 
(*) ■ 

(V) 

s . ■ 

(M Huruft* CAunrfer v ^oti Sundart (l«82) 9 
0»L 48" <9S 101 A 4 

(0 . ■ 


W 

f*) 


It! 


■ 34 1 C e$4 


(lIsgTs'^'id H C SS4 SS7 sss 
(I912)8511aa 1 7,81 C S40 
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AS thAt contained m the I5th clause of the Charter, it is, uo think, \mi>o>a\ble to Q. 15 

prtsenbtanyUmxls to ihtrtgMof apptdl founded upon the nature of the order or decree 

appealed from This definition has nou^ heen rejected as too snde, and instead thereof, 

sre hare another definition of the term ‘ judgment * laid down in Tuljararn't ca«e In 

that case ''Tiite, C J , said as follows — 

' The test «eems to me to be not what is the form of the adjudication, but what 
IS its effect in the suit or proceeding in which it is made If xts effect, whatever its form 
maj be,aiid whatever be the nature of the application on which it is made, is to put an 
end to the guit or proeeedtnj so far as the Court before tchteh thesuti or proceeding ts pending 
ts concerned, ortfits e^eet, if t< is not complied mlh, is to put an end to the suit or proceedings, 

I thtnl the adjudication ts a 'judgment * trifXia the meaniaj; of the clause An adjudica 
tion on an application which IS noMin^ more M<tn a s/ep towards obtaining a finaladjndica 
tion m the suit is not, in mv opinion, a ' judgment * trthin the meaning of the Letters 
Patent, I think., too, an order on an independent proceeding which is ancillary to the suit 
(not instituted as a step towards judgment, bat with a mew to rendering the judgment 
effective if obtained). — e g , an order on an application for an interim injunction, or for 
the apporntment of a receiver is a ‘ judgment ’ within the meaning of the clause ” 

It will be seen that the definition of * judgment ‘ as slated by ^Vbife, C J , is wider than 
that in Justice of the Peace for Calcutta, and narrower than the one m De Sou a r Coles 
Referring to the former case, ^Vhite, C J , said that he was not prepared to say as was 
said in that case that ' judgment ' within the meaning of this clause must be a decision 
which affects the merit by determining some right or Lability The learned Chief Justice 
added (atp 7) “I think the decisionmaybeajudgmentfortbe purposes of the clause, 
though It dws not affect the merits of the suit or proceedings and does not determine any 
question of right raised in the suit or proceeding *’ The resnlt u that some orders which 
have been held not to be appealable by the Calcutta High Court have been held to be 
Appealable by the Madras High Court, ey. an order under cl 13 of the Letters Patent 
transferring a suit from a euboidinate Court to the High Court (•) Such an order of 
transfer is appealable in Madras as it puts an end to tbe suit as it stood in tho Court 
from which it was transferred, while an order refusing a traadcr is not appealable ns the 
proceedings are allowed to go on (j) Referring to the definition of ‘judgment’ m 
De Souji V Cedes, the learned Chief Justice said that it was too wide. 

4 AUohnhad High Court—L P, el (10)— In Allahabad it has been generally 
held that no order which is appealable under sec 101 and O 43, r I, Is appealable 
under the present clause (I) And, further, no appellate order from which a second 
appeal is excluded under section 104 can be appealcil from under this cNu«o (/) 

Convcr«c1yan orderfrom whiehanappcalisallowed underwe lOlandO 43,r 1, to (be 
JLgh Court from a subordinate Oaurt is an order from wfiicfi an aj pcflf wi(( fie wmfer 
this clause (m) The only definition hitherelo given bj that Court of the word “judg 
ment ”is that it must be “sucha judgment on the part of ail the leariicland honoiiraMe 
Judges who may constitute a Bench as disposes of the suit or the ap]>eal I* f ire it *' (a). 

See notes to sec 101, “ Letters Patent appeal *’ 


(0 fSs/i; 

tn 

(t) •• 



(a) cw« n«ia V (i«*#) 1 an st. ss, 
aim llsli t /(.mW (|S^\) jr au 
4S< 41* oat Jit « .iKvar Jh 

(ie*S» 41 AU IWl. wi I I * U. ( -51 A A 
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Cl. 15 c ^hoTcIhghtOHTt—l r.(t {V})~~'ThnU>!(hCouiioth\lfyrchhitila^\t<\ tS? 

dofinition of “ju lament * Mgircii I»3 Ulutf. CJ, in Jutj-iram'a cjm rcferml toalflvo 
onder tlio fica<I “3frtdra« Jfij.h Ci»ort ■' (o) In a rwnt ca«e it lifU that tfif 
cxprrsiion ‘ judijnicnt ‘ m thw cIaum' I« not *innntinou« mtli tlic word “tliJcrr’*** 
defined in »ee 2 of the Code (/>) 

a Jianyoon Iligh CoHr{~-L P , <l (IJJ-— The Rangoon High Court Jias hcM that 
the iron} ' /Ufigmont ’ i/ic/ 13 ot the lifter* Patent /<fntenrled to corrrsn ortlcra.^ i«JJ 
as A decree, but the eflict of the judgment must be such ai to put aneml to the suit or 
proiecdingsofarai the Court lufore «hieh the suit or proceeding is pending w concenied, 
or if Its effect, If it M not complied with, n to put an end to the suit or proceedings. 
1/ It Iifls tlu* effect the adju Iicatlon ii a judgment . otheriri»e not The deeiiion of an 
usuo irlwcJj Aa» ih» ffitet ^t»Uonnss amt to pr»wc/ doc* not ‘ aBcct the ments or 
result of the whole suit in that it does not decide the case one wap or anothrr, and 
therefore, not 8/;udgnieni“ fj) Thoorder of a jadgo on a pfelimmorp m«uc alJoirmc 
the suit to proceed mererp pares iho wap forthe determination of the question letw«n 
tho parties is not a judgment (r) 


IntdrlOcQtOry order.— VII tho High Courts are now agreed lliat no appcil liss 
tinder this clause from an order merefy fr^uht/iapprocrdurs in a suit or from ftn order 

on an application which ts ttofhtny more Mon a eltp loirarje cl/laininy a final aljuhco 
turn in Ihreuit, though a finding on an issue map amount to a judgment if it implies th® 
final determination of tlio suit («) It has thus been held that no appeal lies from the 
foilownng onlcrs. naniefj , on order directing a partr to produce and giro inspection ot 
documents (0 an order directing the issue of a commission for the etamination of 
witnesses (h), an order refusing to tr> certain issuva as preliminary issaesfeh an order 
refusing to frame an issue asicd for bp odo of the parties (w) an order amending the title 
of a plaint so as toconrere Asummarp suit intoashort esu e fx), an order under cl 13 of 
the Letters Patent transfoiTiBg a suit from the rre.idenep Small Cause Court to th® 
High Court (y) [thougli the oontmiy has been held on the last mentioned point bj the 


infttlC 
to be 
incotw 

trial of issues botniea the defendant and a third pa rtp fc) an order transposing a 
defendant as plaintiff (rf) or adding a party («) an order restoring a suit 
dismissed for default (/), an order settling the terms of a proclamation for 


( 0 ) 


(f) 

(t) 
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sAle an order as to tbe sufiicienev of wnnty for stay of execution (A), an order Cl. 15 

po tponinga sale (•) on order for teennty under O 3S,r 5 (i). and an order under 0 22, 

r ii directing that a recetrer of an msotrent estate continuing a suit should not be 

required to give security (1) The decision in an earLcr Sfadms caso (I) that an appeal 

lies under thu clause from an order fixing a distant date for the hearing of a smt has 

been di'approved in later deciMons of the same Court (m), such an order is one relating 

mercle tothedateof hearing, and is not a '‘judgment** An order ginng leare to defend 

on a summons under Chap 13\ of the original side rules of the Calcutta High Court is 

not a judgment (n) nor an order dispensing mth a lesenred price at a sale as required by 

the miesofthe Calcutta High Court(o), not anorderjotrung a party as legal representative 

of a deceased appellant (pi, nor an order of a Judge in the exercise of insolvency 

jurisdiction referring a claimant to a regnlarsmt (9). nor an order lefemng back a report 

of the Oilicial Referee in lladras (r), nor an order transferring a smt (s), not an order 

refusing to revoke leave to sne on the original side of the High Coort (1), nor an order 

made under sec 193 of the Indian Companies Act, 1013, directmg the exammation of 

some of the directors of the company as to their dealings in respect of the affairs of 

the company (u) nor an order refu«ing (a) or granting (w) leave to file a suit in forma 

pauperis nor an order allotvmg a fresh deciantion of partner’s names under 0 30, r 2(x) 


But an appeal Ues from the foUomng orders, namely, an order directing a plaintiff 
to give seeuntv for costa (y), an order in appeal staying proceedings of the trial Court 
subsequent to the passing of a preliminary decree (r), an order refusing or granting 
a stay of exeention (u), an order staying a suit (ft), an order rejectmg an appheatton to 
eet aside the abatement of a suit or appeal (c), an order refusing to stay execution of a 
decree of a Httfas:.al Court pending an appeal therefrom to the High Court («f), an order 
directmg payment to a party of a certam tom per month for his msmtenance pending 
the suit (e), an order that the receiver 1$ entitled to commission (/), an order made by a 
single judge of the Calcutta High Court dismissing a suit for want of prosecution under 
Chapter 10, rule 36 of the High Court Rules (9) , an order giving plaintiffs leave to 
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Cl. 15 5. tfihoTt Ilt/jh Co irt-~L P,cl (In)— Tlie High Court of Lahore ha* xlop’fl tt* 

definition of “ judgnicni ’* &< giren l>^ Wliilo, C.J , in Tuij’imm a caw to aloTe 

Under the heid “Midr-n Hu.Ii Court* M In u rtsme ca.e it n< heU that the 
expression " jn fjpncnt ** In thw clm«c is not smonvmom \eith the word ‘ deciw ” 
defined in rce 2 of the Code (p) 

i’dnjoon IliQh Co»*i—L P , ct (13) —The Ilanxoon High Court has he! 1 that 
Iho word “ jud^jmcnl ” in cl 13 of the Letters Patent is intended to cover an order as well 
if ft decree, bnt the elicct of the jinlgment mast he such »« to put an end to the »ojt or 
proceeding *0 far as the Court Ufore which the amt or proceeding i» pending u conermed, 
or if itscficct, if It IS not complied with, u to put an end to the suit or proccediogi. 
If it has this effect the adjudication is a judgment , otherwise not The decuion of an 
Issue which has the effeet of allowing a amt to proceed does not * affect the ments or 
result of the whole suit,’ lU that it does not decide the cs«e on© wav or another, and u. 
therefore, not a*‘juJgment’ fjl The order of a judge on a prelimmaiy ivne affowuur 
the auit to proceed mcrelr pavei the wav forihodctenainaiion of the qursHon letween 
the parties ’ is not a j udgment (r) 


laterlOCQtory order. — \lttho High Courts are now agreed that no appeal h^ 
Qoeier this clauw from an order mrre/y rr^afaha^ proerdure m a suit or from an order 
on an application winch is riotimy mort t^an a alep toicanlt ot'taminy a final 
tien m f^esud, though a finding on an issue mav amonnt to a judgment if it implies the 
final determination of the suit {$) It has thus been hel 1 that no appeal lies from the 
follosnng orders, namels, an order directing A part} to produce and give inspection of 
doenments (<), an order directing the issue of a conimi-coon for the exaiuiaation of 
witnesses (u), an order refusing to try certain mues as preluBuiarv i.iue«(e), an order 
refusing to frame an issQeasked for by one of the partiee (tr) an order amcndtns the title 
of a plaint so as to convert a summary amt into a short eau-e (x) an order under cl 13 of 
the Letters Patent transferring a suit from the Pfvjid»noy Small Csn«e Court to the 

-It. ~ V V ^ U , ....n* TV, nf by the 

. ke the 

. inatic 

. . to be 

sneous 

tnal of i»suM between the defendant and a third party (e) an order tmiuposmg & 
defendant as plaintiff (d), or adding a party (c) an order rcstorine a smt 
disimssed for default (J), an order settling the terms of a proclamation for 
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sale ( 3 ) an order ns to tho sufficiency of ««Kurit> for stay of execution (A), an order Cl. 15 

po tponing a sale (•), an order for security under 0 3S, r 5 (j), and an order under 0 22, 

r 8 directing that a receirer of an in<olrent estate continuing a suit should not be 

required to give security (1) The decision m an earlier Stadms case (I) that an appeal 

lies under this clause from an order fixing a distant date for the hearing of a suit baa 

been di<approTed m later decisions of the same Court (m ) , such an order is one relating 

merely to the date of hearing, and is not a ** judgment *’ An order gmng learo to defend 

on a summons under Chap 13\ of the original side rules of the Colcutta High Gonrt is 

not a judgment (n), nor an order dispensing mth areserred pneo at a sale oa required by 

the rules ofthe Calcutta HighCourt(o), not an order joining a party as legal representative 

of a deceased appellant (pi, nor an order of a Judge in the exercise of insolvency 

jurisdiction referring a claimant to a regular suit (q), nor an order referring back a report 

of the Official Referee in Hadras(r), nor an order transferring a smt (s), nor an order 

refusmg to revoke leave to sue on the original side of the High Court (t). nor an order 

made undersec Idoofthe Indian Compames Act. 1013, directing the exammation of 

some of the directors of the company as to their dealings in respect of the affairs of 

the company (u), nor an order refusing («) or granting (tc) leave to file a suit m forma 

paupens nor an order allowing a fresh declaration of partner’s names under 0 30, r 2(ar) 


But an appeal hes from the follouiug orders, namely, an order directing a plamtiff 
to give security for costa (y), an order in appeal staying proceedings of the trial Court 
subsequent to the passing of a preliminary decree (s). an order ttfusiog or granting 
a stay of execution (a), an order staying a suit ((), an order rejecting an application to 
set aside the abatement of a suit or appeal (e), an order refusing to stay execution of a 
decree of a Uulassal Court pending an appeal therefrom to the High Court (d), an order 
directing payment to a party of a certain sum per month for his maintenance pending 
the suit (<), an order that the receiver is entitled to commission (/), an order made by a 
Single judge of the Calcutta High Court dismissing a suit for want of prosecution under 
Chapter 10, rule 30, of the High Court Rules (p) , an order giving plamtiffs leave to 
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Cl. 15 from the suit with liberty to tAle such action thereafter as thej^ msj U* 

advj'od (A) an order for att^cll^lent {•), order nmanJing an appeal under 0 41, 
r 23 (i2), an order settinp a-Mde an »Jwtenicnt of suit (j), an order appointing a 
rcceirtr(l) nn order pnmg leaTelodefind under chapter 13 \ of the Original Side IJuJea 
of tile Cahuttn High Giurl directing tint jf a accunty trns not furnished a decree 
ebotild be dr in n up(/), an onler dLSnmsing a petition to « t aaidc an award(m), an order 
rejecting an application onder O 41, t t0(nl. and an order granting leave to change an 
attornej (n f j An opfer refusing feave to amend a pfsint foil jired by a Jumissaf of tie 
suit 14 a judgment and appealable as eucli (a) 

Whether wrong exercise of discretion may be a ground of appeal.— It has 

been lield l>\ the High Court of Vllihabid tliat the fact of a matter living tnthm the du 
cre/ion of the original Judge |4 aground f ir refusing to entertain the appeal (p) On the 
other hand it his been lield by the Ifigli Oiurt of Jfadraa that the fact that the maliDg 
of an order was a matter of discretim n not a ground for refusing to entertain an 
apijieal though it niaji bo a good mson for deebmr^ to Jnferfe/T with lliat discretion 
m appeal {7) 

Orders In salts and appeals.— -We base alreadt noted m their proper plate 
what orders made under the Code are appeilible under this clacse and what ordera a” 
not 80 appealable The followiog is a list of auch orders — 

S 115 frcvision}— ace notes, • Appeal above’ 

0 1, r 3 [joinder of dcfendADta}—eoo notes, "Appeal above " 

0 0, f 17 [amendment of pleadings)— eeo notes, "Appeal above” 

0 0, r 3 [restoring of euitj— eec notes, " Appeal above ” 

0 9, r 13 [ex parte decree)— «eo notes, "Appeal above ” 

0 11, r I8(tn»pecti<jn}— eeonotes, " tpiwalabove” 

0 14, r 3 (issues}— see notes, ” Appeal above ** 

O 2d, r 15 [accounts J — see notes, "tetters ratent Appeal above *' 

0 21 r 68 (claims to property under attachment] — eeonotes “ Appeal above ” 

0 22, r 9 [abatement] — seo notes. " Letters Patent Appeal above ” 

0 22, r 10 [abatement] — see notes, "Letters Patent Appeal above " 

0 23, r 1 [witbdrairal from suit) — aee notes, " Letters Potent Appeal above ” 

0 25, r 1 (security for costs of suit]— see notes, “Appeal above ” 

O 25, r 4 [evidence on commission)— see notes, “Appeal above “ 

O 33, r 6 Peave to sue as a pauper]— eee notes, " Letters Patent Appeal above ’ 

0 37,r 3 (leave to defendinasummarysuit] — see notes, " Appeal above ” 

O 39, r 1 [injunction]— eee notes, ‘‘Appeal above " 

O 41, r 6 [stay of execution pendltng appeal]— see notes, " Appeal above ” 

- - 

ii> 

02) 

a) Arum«nam V Sanappa (19*7) S Bang 99 
JOl 1 C "91 ( ) * « JS9 


— J BSI C 839 ( "6)/ " 

») JAlrjv V Pamjxmal (19iij oo 
t gre S85 (3f)AB 1.5 
tPhar CAcnd v 2Xabxf> ( 25) A L 617 86 


to VAanu T juancari , 

' — '16 1 c 839 ( "6) A c eos 

- "—'—Ml (1931) 65 Bom i52 
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O 41, r 10 [stnUng out appeal for failure to ilepont secuntj for costs] — see Cl. 15 

notes, “ Appeal from onlcr tli3m»«ing petition, etc , above ” 

O 4l,r 23 (remand] — see notes, “ Letters Patent Appeal above ’’ 

0 41, r 23 [order directing trial of issue] — see notes, “ Appeal above ” 

0 44, r 1 [leave to appeal in forma paupenaj— see notes '* Appeal above *' 

O 45, r 3 [leave to appeal to Pnvj Council] — see notes, “ Appeal above " 

O 45, r 7 [secunty for costs of appeal to Pnvy Council] — see notes, “Appeal 
above ” 

O 45, r 13 [stay of execution pending appeal to Pnvy Council] — see notes, 

“Appeal above ” 

O 45, r. 15 [execution of order of IVivy Council]— see notes, “ Letters Patent 
Appeal above ” 

0 47, r 7 [review] — see notes, “Appeal above ’* 


Orders In proceedings other than salts and appeals.— A “judgment “ 
within the meaning of this clause need not be an adjudication m a sutl or appeal as 
technically understood An adjudication which terminates what may be called an 
original petition lihe an application for tbecustody of aminor may be a “ judgment ’ so 
as to be appealable under this clause The following u a list of such adjndicatioDs * — 

1 Ilabtaa corpus —An appeal lies under this clause from an order decidins the 

claim of relatives to the custody of a minor on a writ of habeas earpue (r) 

2 Leave to sue under el 12 of the eharter—An appeal lies from an order refusing 

to set aside an order granting leave to sue under cl 12 of the Letters Patent 
and also from an order refusing to grant leave to sue See notes to cl 12 
above, “ Appeal ” 

3 Admtnulrator General * Act 3 of 1013 —An appeal Les from an order allowing 

to the Administrator General commission at a certain rate (a) 

4 Probate and Administration Act, 1881. e 00 [now Indian Succession Act 30 of 

1925, B 307] — An appeal lies from an order purporting to be made under B 90 
of tho Probate and Administration Act at the instance of a beneficiary in a 
ca«e in which there is no restriction imposed by the will on the power of the 
executor to eell immovable property forming part of the estate of the deceased 
Such an order is really one made without junsdiction (t) An appeal also 
lies from an order granting probate («) 

5 Limitation Act, « 5 — It has been held by the High Court of Calcutta that no 

appeal lies from an order refusing to excuse the delay in filing an appeal or 
appbcation (r) The High Court of Bombay has held that an appeal does 
lie from such an order (ir) 


6 J/ondamiM —It has been held by the High Court of Calcutta In the leading case 
of The Justices of the Peace for CaJevlta x Tie Onenial Gas Co (r). that no 
appeal lies from an order which directs a mandamus to issue to a pul he UhIv 


(r) ^srronJat 7>A<tiin, in tAe maf'er it 

liom 5SS 

(0 SomannJertm T .tinuiijOsfoe-Coicraf 
(lS'«)l M»ii HA 

ri) inJn ciandm ^inet.in Its fooit<e/(lA9e) SS 
Csl S". 

(«) Umrao CAsnJ T £ui4raCiini (I^aS) 17 AIL 


(r) Caa<iid4£«lT 5tit«&i<(i»ne)SSCat 13*1 
(ir) ra«r4an4.«T »0 

SIIUSIS Xnn-tsfV lilljt (19*1) SS 

Item si: f )t C Wi, C*:!) A It $90 Se* 
at*o Slat r 1 am \ at% :< AU. 

414 


M (l«"2)Ba«X I_a 431. 
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Cl. 15 to comprl t!iim to rrfir a »n of eon jn n lo arl itratun, t}e 

pi\in IjoiUf* thftt Rudi ®n «Iooi not cletrrtnuu nn^ qiicstjm wliatevrr 
)joi«rrn tbf* p,irl*p», but ofll* pfocwtitnfri fn ubicfi (fit* babiJits ol 

till, piiblic IwiU to itiaLo cuiniii*ii«ati >» u to \>o asoortamcU and dctcnmn' d 
Thii decision as diwcntcd from b^ Whitp. C I , jn tbo Madras cav ol 
Tiiljnramv Al<igappa(y) 

7 ConUmpt — \n apjx'al lw*s from an ord<*r of cimmitnl fir cunUmpt (') as wfH 

ns fruii nn order r>fu<in(; an applicati m to commit f )r conlemi t of Court ('*) 
lint if tlio contempt la of a criminal nature, < ij , intcrfcnne nith tbo due tnd 
of a civil suit, tho order of tl«e Court is iraiJo in the eserciH of cruninat jurn 
diction And no appcAl lies (6) 

8 Tice Idmirof/y jurisdiction —An apxicaI from the decision of a ainfile 

Judge of A Chartered High Court exerejsing tdimraltr or \ice Vdmirslt^ 
jurisdiction (e) 


9 drln/rnlioA Aef 9 «/ 1899— An appeal lies under tills claiisn from an order 
refusing to enlarge time for the submi* mn of an airard remitted to the 
umpire (d) or to Mt asnle an award made and filed under the Arbitrstun 
Act (e) There is a conflict of opinion ehether an order rcfu<iDg to tta) 
rrecee<lings under see 17 of the Arbitration Act is a judgment, it being leM 
In some cases that it is (/>, while in seme that it js not (g) An order retumina 
an award under the Arbitration Act, for notice of filing to be gnen to the 
parties is not a judgment {h) 

10 lond AejuitUion Act 1 of 1891 —See notes beloTr, “ Land ocquisitioO appeal ” 

11 Indian Companies Act 6 of 18S2 — ^No appeal lies from an order refusing an 

application under s 109 of the Indian Companies Act for extension of tune 
for serving notice of on appeal luider that Act (i) An order depriving a 
creditor of his tight fo establish bis claim in winding up proceedings fs 
appealable (j) An order refusing to sanction a scheme for the reorganaation 
of tho capital of a componj is appealable (i) An order passed m a winding 
up proceeding refusing leave to a mortgagee decree holder to execute fus 
decree and in effect directing him to prove the mortgage debt to the satis 
faction of the ofGcial liquidator is a judgment and is appealable as such (I) 
12 JnconieraxArt, 1922— No appeal lies from the decision of a single Judge 
in a lieferenco under a 00 of the Income Tax Act (m) 


13 Lunacy Act, 1912 — An order dismissing a petition to adjudge a Jierson a 
lunatic IS not a judgment and no appeal lies under this clause fn) 

Orders made in the exercise of revisional Jurisdiction— The words 
“ hot being an order made in the exercise of teviyonal jun diction were added into 


(aJ 

(M 

(e) 

W) 


0912]9;>Stad 1,9 81 C 910 
Aanratoos herotom ilffs (1883) 7 Bora 8 
tilijheiKira Lall v Jfcenifo Camut' 0897) SS 
Ca) 233 

^erayanrao \ SoUrmon iloiee (1933) 87 
Bom 286 113IC 691 (S3)AB 108 
Ctuintpi in the matter of Oeefip 0890) 'll 

Cal 86 


.... .. 

(A1 

8i 

639 

(fc) Ifltrrf re Daaton \ JJarmneji |193’> lo 

(J) 
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this clause the Amended Letters I’atcnt of 11th Abrcli 1919 The addition of these Cl. 15 
words makes it clear that no appeal lies under this clause from orders made m the 
esercuo of revisional junsdictton (o) An mterlocntoiy order on a cml revision petition 
IS made m the cxerci<o of revisional jurisdiction and is not appealable (p) See notes 
to e 110, * Appeal ’ 

Orders made 1 q the exercise of the power of superintendence —The words 
‘ not being a sentence or order pas«ed or made in the exorcise of the power of supenn 
tendenee under the provisions of section one hundred and seven of the Government of 
India Act 1916," were added into this clause bj the Amended Letters Patent of 11th 
March 1919 The addition of thc'c words makes it clear that no appeal lies under 
this clause from orders made in the exercise of the power of superintendence under 
8 107 of the Government of India Act, 1915 

Declares that the case Is a fit one for appeal — The reqmsition of a certificate 
of fitness for appeal only applies mthe case of a judgment of a single Judge in the exer 
else o! appellate jurisdiction ( 9 ) and it applies even though the Judge is a temporary 
Judge who has ceased to officiate (r) A Bombay Judge has said that the certificate 
should be given only in cases of great public or private importance on the same principles 
as apply in appeals to the Pnvy Council under s 109 (a) , but the Madras High Court 
considers that this is too strict a test and that it is neither possible nor desirable to lay 
down rules applicable to all cases ((} The Bombay High Court has held that this 
provuion IS retrospective (u) On the other hand the Allahabad High Court consider 
that no certificate is necessary if the j udgment appealed from was delivered before publi 
cation ol the amending Letters Patent (r) The Calcutta High Court m a FoU Dench has 
held that it only applies to suits filed on or after the date of publication of the amend 
tnent(u') and the ^ladraa High Court has taken the same view (x) No appeal lies from 
an order refusing to certify fitness for appeal (g) * 

Points on which appeal may he beard —It has been held by the High 
Courts of Allahabad (s), Patna (a), and Lahore ( 6 ) that an appellant is sot entitled 
man appeal under this clause to be heard on pomts which have not been raised before 
the Judge from whoso judgment the appeal is preferred(c) 

The appeal given to the Full Court under this clause is not confined to the points 
on which the Judges of the Division Court difler, the whole appeal IS open before the 
Court for decision (d) 




(?) 


(f) 

(•) 

(0 

(«) 

(») 


eiOF 11 

(t) ratuderm S^mur In rt ( 1929 ) 52 Uad 361 . 
IISIC 8 II ( 29 )A M SSI 

(r) ** 


(f) U uniuiut \ i^KriKl iMil IlftUS) .0 AU 
238 

(e) DtUCkanny Shifts 3I«JM {lilt) t 
L J 4S5 490 35 I C 6SS 
(») JlawdSiaAv i‘avidar(lg20)21afa LJ 1 
55 1C 9S3 

(O (lS 9 S)* 0 An S 5 S nipra 
(rl) llan i>aa(T /lam (18 6)1 AU. 181 Vtiji 
BStmarp * Co t Jiaehoo ( 19 '’!) 48 Bom. 
691 87 1 0 199 ( 25 )AB 118 Cptndn 
\«aT Bind aAn ( 1915 ) 22 Cal LJ 452 , 
32 I C 488 Gopftmr V Una CSandn 
( 19 “ 0 ) SI Cal I.. J 447 67 lU 
l*ir>M 9 Alhianl Uttt$ C« ▼ On/ru 
(19 8 ) “ Uh I 9 93 I C 344 ( 26 ) A 1 _ 
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CIs. 15-17 Land acquisition Oppcil — ^Thpdwi«Ion of tie High Court »n ft land fteqtM 
tion appeal n not A ‘ judgment withm the meaning of tlm clause ao ft« to enable 
ft party to fie n further nppeft) to the High Court under this clsuee («) See notes to 
cl 30, Tho deeiMon inu«t Amount to » judgment decree, or order ’ 

Inherent Jurisdiction —Tho PombAj High Court hna held that apart from 
cl 16 it has Inherent jurjsd ction to hear an appeal m a matlef affecting a ward of fha 
Court (/) Sec eUn«c 17 injra. 

Sentence or order In the exercise of criminal jQrlsdlctfon.— An order 
granting fanction under s 195 (I) of tho Criminal Proeeduro Code is one jnado in tb« 
exerci'e of criminal junad etion and is not a “ ji dgment * anthm the meaning of this 
clause (j) Sec tho undermentioned eft-us (A) 

Review.— It It competent to the High Court to rcriewjudgmcnts in appeals preferred 
under cl 16 ahoTo (i) 

16. And ]Ve do further ordnin tint the siid High Court 

of Judicature at Fort Willnm in Bengal 
th^Ko?loe5r'" shall be a Court of Appeal from the Civil 

Courts of the Bengal Dmsion of the Presp 
denoy of Fort 'William, and from nil other Courts subject to 
its superintendence, and shall exercise appellate jurisdiction 
m such cases as are subject to appeal to the said High Court 
by a’lrtuo of any laws or regulations now m force 

Board of Revenoe — The Board of Revenue directing the operation* of a 
settlement ofTecr under the Madras Estates Land Act is not a citjI Court nor subject to 
the sup-'rmtendenre of the Madras High Court 01 

17. And We do further ordnm that tho said High Court 

of Judicature at Fort William m Bengal 
and“to»ti»'' “ shall have the like power and authority 

with respect to the persons and estates 
of infants, idiots, and lunatics, within the Bengal Division of 
the Presidency of Fort Wilbam, as that which was vested m the 
said High Court immediately before the pubhcation of these 
presentfs 

• within the Bengal Division of the Presidency of Fort william. —See the 
argument of counsel m Btsanl ▼ Aaro^ntofc (I:) 

Jnrisdlctlon of Supreme Conrts as to infants and lunatics —Se« cl 25 


(«) JXflfKiniramnn v CotUftar vf tie hjig rU 

<o 

(5) 


(•) 

(i) 


S'*? £upj>i#irtini».l nar «{1016)39Mad 
Bbl "SIC 109 .tppuduv .lpp«rfu(I91ti) 
89 JIad 4 " 28 I C 68" 

Pfalefii Sunn/irayiiifu V Sr Itaini Kn>i”a 
<1617) 40 Had 651 8 I C 8 3 


w 


ct) (1014)411-4 314 ssarad 007 "4 1 O' 290 
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nthout the limits of its ord nary original jortsd ction (/} B it it has been hold that it 
bss no ponrr to direct an infltu. ition or appoint a gutrd an of a person not resident in 
Calcutta who is alleged to bo a lunatic (m) 

18. And We do further ordain that the Court for rehef 
of InsoUent Debtors at Calcutta shall be 
thrtSI^l?Dtco^^”‘ before one of the Judges of the said 

High Court of Judicature at Fort WiUiam 
in Bengal, and the said High Court, and any such J udge thereof, 
shall ha\c and exercise, ^vlthm the Bengal Division of the 
Presidency of Fort Williana, such powers and authorities with 
respect to original and appellate jurisdiction and otherwise 
as arc constituted by the laws relating to insolvent debtors 
in India 

Lam telatogtQ dehwts la ladla.— Tha Kw wla-Uag 

debtors m tho pres deney towns u now contained in tbo Presidency towns losolvoney 
Act 1910 hotethatcl 12 does not control the proris ons of this clause «o as to limit 
tho insolreney jurisdiction of the Court (n) 


Laxo to he admxnxslered by the High Court of Judicature at 
Fort IT ilham tn Bengal 

19. And We do further ordam that, with respect to the 
law or equity to be applied to each case 
coming before the said High Court of 
Judicature at Fort Wilham in Bengal, ni 
the exercise of its ordmary original cml jurisdiction, such 
law or equity shall be the law or eqmty which would have 
been applied by the said High Court to such case if these 
Letters Patent had not issued 


By «is Wsh Court lo the 
ssrrelM of otdlasrr original 

et ll]IUl5dl£tlOO 


Law or equity to he applied to eacb case — Sea Ihe undermentioned 
case (o) See also Pollock and MulU s Indian Contract Act Cth ed pp 2 5 The 
present clause is to be read with ch 44 below 

Law or equity administered by the Supreme Courts —See ds 13 Hand 
18 of the Charter of the Supreme Court of Calcutta ch 21 22 and 31 of the Charter of 
the Supreme Court ol Sladras and els 29 29 and 41 of the Charter of the Supreme Court 
of Bombay 


The Supreme Court charters have not been construed as applying the English law 
to India in its entirety but as nearly as the circumstances of the place and of the 
inhabitants admit (p) Engl sh precedents and procedoie should not be followed if 


(m) In tht nu, rr e! Pluin nd a (18S1) 53 C 
^ 019 1S31C 18< (S )AC 01 ' 


SU4 StO lf>lC 140 ( 9)A3I 73 
(a) J/aaSud Chynder V Pa)<dmaf Do4t (IS 4) 
14 BMic LJI S at t> S3 
(*) Jdi'tfQtr-<Mtnfnt af Brntiat r Syrnomoyf* 
Z>MM(lSU)e MJ K S3 
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Cis. 19'22 fl»®y afo ngntnat 'justice ftnd right* or * justice, cijuity end good conscience ' which an 
the true guides to bo followed nceording to the Charter i\ct 8 ( 7 ) An Indian mamed 
woman against whom an imputation of unchaslitria made can maintain an action or 
slander without tho proof of special damage rc^iuircd bj Jjigbsh law (r) 

20. And ^Yc do furtlicr ordain that, with respect to the 
I. .h. " equity and tlic rule of good conscience 

fwWjJtion to applied to each case coming before 

the said Iligli Court of Judicature at Port 
William in Bengal, in the exercise of its extraordmary 
original ch*il jurisdiction, such laMr or equity and tho rule 
of good conscience shall be tho law or equity and the rule of 
good conscience which would have been apphed to such case 
by any local Court ha^'mg jurisdiction therein. 

" The law which would have been applied by any local Court8."-^« oot®* 

to cl 13 above, “Powers of High Courts in dwilingwith enifs fronsfenrd under this 
claueo," 


21. And We do further ordain that, with respect to the 
* w.-v /. . , .u law or equity and the nile of good conscience 
exwiae of sprciute to be applied by the said High Court or 
“ " _ Judicature at Fort William in Bengal, to 

each case coming before it in the exercise of its appellate 
jurisdiction, such law or equity and rule of good conscience 
shall be the law or equity and rule of good conscience which 
the Court in which the proceedmgs m such case were originally 
instituted ought to have applied to such case. 


iDjUQCtlOn. — liladms High Court bag h«ld that aa a Subordinate Court cannot 
lEsue an injunction otbeivnee tban in nccordanco with O 39, bo the High Court, under 
this clause, has no power to do so in the exorcise of Ita appellate juriadirtion (s). iTie 
High Court ol Calcutta ^hse, however, issued such an mlunction in ite appellate 
■jUTjsirrAvtnx \Vi 

Criminal Jurisdiction. 


22. And We do further ordain that the said High Court 
of Judicature at Fort AViUiam in Bengal 
shall have ordmaiy original criminal juris- 
diction within the local hmits of its ordinary 


(j) 


(t) Karuppayya v Ponnvswami (1933) SO Mad 
563, 141 1 C 607, ( S3) 800 


(0 


(0 In f« Nanda Xol (1932) 36 0 W N 291. 
1S7 I C 6ie. ( 32) A 0 S53 
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original cml jurisdiction, and also m respect of all such per- CIs 22-25 
sons both Avithin the hnuts of the Bengal Dmsion of the Presi 
denov of Fort ilham and beyond such limi ts and not mthm 
the limits of the cnmmal jurisdiction, of any other High Court 
or Court established by competent legislative authority for 
India as the said High Court of Judicature at Fort William 
in Bengal stall ha\e criininal jurisdiction o\er at the date 
of the pubhcation of these Presents (u) 

23. And We do further ordam that the said High Court 

of Judicature at Fort Wilham m Bengal, 

** lu the exercise of its ordmary original 

criminal jurisdiction, shall be empowered 
to try all persons brought before it m due course of law 

24. And We do further ordam that the said High Court 

of Judicature at Fort Wilham m Bengal 
ertailSam'^tion shall haac cvtraordmary ongmal crunmal 
jurisdiction o\cr all persons rcsidmg in 
places within the jurisdiction of any Court now subject to the 
supermtendencc of the said High Court, and shall baac autlio- 
rity to try at its discretion any such persons brought before it 
on charges preferred by the Adaocate General, or by any 
Magistrate or other officer specially empowered by the 
Goiemment m that behalf 

Scope of the clause — ^Ttis cUu»o power to the High Court to remove from 

ft Court in the mofnssil a criminal trial and bare it before Uiolligh Court itself and it 
can do that upon charges preferred by tho Advocate General or trying magistmto or 
other officer speciaUy empowered by the Local Goremment in that behalf (r) Tho 
extraordinary cnmmal junsdiction given b> this clause is over persons residingwitbm 
the junsdiction of any Court now subject (o tl e eupenntendenco of tbo High Court (ic) 

An application under this danse must be taa le to Ihe High Court on its appellate side (s) 


23. And We do further ordam that there •^liall bo no 
appeal to the said High Court of Judicature 
Comt ^^rrlsing orlgiotl at Fort William m Bengal from any sen- 
lurtodction tence or order pas'^ed or made in any 

reserve rob,, crunuiol trial bcforc tho Courts of original 
Cnnunnl Jurisdiction ithich may be 


(«) tod sl50 la mrvet of sll such ern <n* 

Ltioadtu hUiiUt^oto\ec«hociUv«MU 

ni h Court of Judlciture st 

ihaU hxxe rrlmlnii) iorU^UctliQ st tie 

tlin. of i>ullf»ttiin of III... — 

ilittlrai anti ttmlmg L*t tri I mititl 


(t) 

(w) 

M 


tSarf/. rrMfi <1VS ) SS C. 

isaiv WNtS > At ' » 


Si«SafAar v CAi I . rKM.f (ISt > St & 
W N ini'* ISi 1 1 e ( 3 ) A I I S 


\ t lari., r-**.! (ItfS 1 St C 
\t^ I Mrt, 13 It « « I 3 I A t Sll. 
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CU 25-28 constitutedby one or more Judges of the said ILgh Court But 
it shall be at the discretion of any such Court to icscnc any 
point or points of law for the opinion of the said High Court 

26. jVnd "Wc do further ordain that on such point or 
nn c™. P“?*= V'="’S i-esoned as afore- 

“fuo AjTOf»t« said, or on its being certified by the said 
Adioc-itc Gciicnl, tJmt, in jus judgment, 
there is an error in the decision of a point or points of Hw 
decided by the Court of original Criminal Jurisdiction, or that 
a point or points of law wlncli has or ln\e been decided by 
tbe said Court should be further considered, the «i'iid High 
Court shall ha^c full power and authority to review the case, 
or such part of it as may be nccessarj’, and finally determine 
such point or points of law, and thereupon to alter the sentence 
passed by the Court of original jurisdiction, and to pass 
such judgment and sentence ns to the said High Court shall 
seem right 

Eevlew on CerCfficaCeOf Advocate General —See the undcrmentioneKl eaie (yj 
V there 19 no error ot law the High Court cannot deal farther with the case and rasnot 
eoneider the question o( altcratiork of eentence {z) But if there ii an error of law the 
High Court has to de«ide the caao rmallr on lew (a) 


27. And We do further ordam that the said High Court 
of Judicature at Tort WUhani in Bengal 
couF«‘’a?iI*ni/rtS shall be a Court of Appeal from tlie Criminal 

Courts of the Bengal Division of the 
Presidency of Port William, and from all other Courts subject 
to its supermtendence, and shall exercise appellate jurisdiction 
m such cases as are subject to appeal to the said High Court 
by vittue of any law now in force 

SaUject to Its SQDerlntendeace — i^ote that the words used m b 15 of the 
Charter Act [nows 107 < i the Crwemment ol India Act 1015] mo to ita aji/iellafe 

jumd ctjon while U oso in tbe rwon^Bectiona are subject to its superintendence {6) 
Compare cf 13 above 


28. And We do further ordam that the said High Court 
of Judicature at Port WiUiam m Bengal 
siM shall be a Court of Reference and RcMsion 

from the Orimmal Courts subject to its 


(V) Enp 0 ■v Fa ?i CAaii<I (tol ) 44 Cal 477 
3»IC 015 _ 

(z) Etna EmpfTOT v Bareni a Kumar CtoW 
fl9 3) 8 C W V J 0 81 I C 853 ( *> 


(•) EynTir<*f'^ AincAu UtfJ (19 0) 47 CbI 671 
68 I C 9 9 

a) Sheonandan v King Emferor (W19) 3 pat 
I, J 581 Boo 607 40 I 0 977 
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appellate jiiri*=(liction, and shall have power to Iicar and Cls. 28-33 
determine all such ca«cs referred to it by the Sessions Judges, 
or by any other Ofiiccrs now authorired to refer eases totlic said 
High Court, and to rcvi«^ all such eases tried by any Officer 
or Court po'i'os.cing criminal juri‘5<liction, ns arc now subject 
to reference to, or rcrision by, the said High Court. 

Now subject to reference lo or revision by the said Hlph Court. — Tho 
High Court cannot nnclcr thl* cJau«« rcTwan onlcr of aSocretaty toGoremwent issuug 
a warrant nndor the Goondaa Act (Ilcngal Act 1 of 1023) a§ auch Secretary was not 
an otTiccr possessing criminal jnns<hcl|on fn ISOS when the Letters Tatent were issued (c). 

29. And AVc do further ordain that the said High Court 
shall have power to direct the transfer of 

Illsh Conil »a7 direct • • i t i» 

iiie trensfcT of a eaae from anj cmninal casc Of appeal from any 
one Court to anofhfr Coiut to any othct CoiiTt of cqual or 

superior jurisdiction, and also to direct the preliminary 
investigation or trial of any criminal casc by any Officer or 
Court otherwise competent to investigate or try it, though 
such case belongs in ordinary course to the jurisdiction of 
some other Officer or Court. 

Scope of the clause.— If a criminal tnal la proceeding or is about to be begun in 
the mofussil, the High Court, under this clause, has power to remoro it and direct any 
other Court of sufficient junsdiction to hear the crinunal caso or appeal; and in that 
connection there is aa ancillaiy power that this applies not only to the cnminal case or 
appeal but applies also to inquinee The High Court has power to direct a pToIiminary 
inTCStigation or tnal of any cnminal caso by any Officer or Court otherwise competent 
to try or inTestigate though such case belongs in the ordinary course to the junsdiction 
of some other officer (d) 

Criminal Law. 


30. And We do further ordain that all persons brought 
for trial before the said* High Court of 
undw'inSni'rasi'c^'?**^ JudicatUTe at Fort Wilham in Bengal 
either in the exercise of its original juns- 
diction, or in the exercise of its jurisdiction as a Court of Appeal, 
Keference or Revision charged with any offence /for which 
provision is made by Act No. XLV of 1860, called the " Indian 
Penal Code,” or by any Act amending or excluding the said 
Act which may have been passed prior to the pubheation 
of these presents, shall be liable to punishment under the said 
Act or Acts, and not otherwise. 


(0 

(<f) 


ilAifflpaj BaKia T 

460 , (-SIC 600 < 
Saihadhar t CAarli 


EmftTOT ( 1924 ) el Csl I 
24 ) AC CSS I 

t! Tmn (1032) 9 S c I 


108 " IS 6 IC 698 ( 32 ) AC 229 - 
IV Aptadinp( 186 S)l lienj I_K 1 $. 
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Cls. 31, 32 Exercise of Junsthction ehachcrc than at the ordinary 
place of sitting of the High Court. 

31, And AVe do further ordain that \\hene^e^ it shall 
appear to the Go\criior-Gcncral in Council 
comcuient that the jurisdiction and power 
romiu'siA'”''’' " hythescOurLcttcrsPatcntjOrbytherccited 

Act,^cstcd 111 the saidlligli Court of .Tudica 
tiire at Fort Willnra m Bengal, should he exorcised in any place 
tMtliin the jurisdiction of any Court nou subject to the superin- 
tendence of the said High Court, other than tlie usual place of 
sitting of the said High Court, or at se\ eral such places by v.ay 
of circiut, the proceedings in cases before the said High Court 
at such place or places shall be regulated by any lau relating 
thereto which has been or ma} be made by competent legislative 
authonty for India 

Admiralty and Junsdtction, 

32 And \Ve do further ordam that the said High Court 
of Judicature at Fort Wilham m Bengal 
shall ha\c and exercise all such cunl and 
maritime jurisdiction as may now be exercised by the said 
High Court as a Court of Admiralty or of Vice-Admiralty, 
and also such jurisdiction for the trial and adjudication of 
prize causes and other maritime questions arising in India 
as may now he exercised by the said High Court 

Admiralty Jarlsdlctlon of Supreme Courts — See ei so of the Charter of the 
Calcutta Supreme Court cl 41 of the Charter of the Madras Supreme Court and cl 53 
of the Cliarter of the Bombay Supreme Court 

iJeceSsarles sugpued to & ship — It settled to ho the law in EogUn J that 
prior to the passing of 3 and 1 Vict c 65, the Court of Admiralty had no jur ad ction 
m the case of necessaries snpjdied to a ship though perhaps it occasionally purported 
to exercise the jurisdiction tihero not jvohibited (e) The same view has ohtamed in 
Indiv (/) but there is a difference of opinion as to whether the extended powers under 
» 3and4\ict c 65 and 24 Vict c 10 became vested m the Indian High Court bj iirtue 

of the several Letters Patent {g) /Usummg that the High Court m its Adnuralty jurisdic 
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res'(«««»rn^ »upplKMl lo (» uliip clv-wlii'ro th«n in tn** port lo tlie »liip Iclong* CIs. 32-34 

unWs it n fhown to th- »Ati«f*<-lnn of the Court tj n At the time of the in'titution of 
the mil the owner h domicilM In Rnti«h lndi» «r Ilurmi (A) 


33. We do further ordnin tlmt the ‘^rxid High Court 

of Judicature at Fort ^VlIham in Bengal 
shall liavo and exorcise all such cnirunal 
jurisdiction ns ma}' now be exercised by the said Iligh Court 
as a Court of Admiralty, or of Vicc-Admiraltj', orothennsc in 
connection 'Mth maritime matters or matters of prize 

Testamentary and Intestate Jurisdiction. 

34. And AVc do further ordain that the said High Court 

of Judicature at Fort William in Bengal 
uuluSuctlSJ shall ha\o the like power and authority ns 

that wluch may now be lawfully exercised 
by the said High Court, except withm tlie limits of the juris- 
diction for that purpose of any other Higli Court established 
by Her SInjesty’s Letters Patent, in relation to tlie granting of 
probates of last wills and testaments, and letters of admmis- 
tration of the goods, chattels, credits, and all other effects 
whatsoe\er of persons dying intestate, whether ^v 2 thm or 
without the said Bengal Dunsion (t), subject to the orders of 
the Governor-General m Council as to the period when the 
said High Court shall cease to exercise testamentary and in- 
testate jurisdiction in any place or places beyond the hmits of 
the pro^^Dces or places for which it was established ProMded 
always, that nothing in these Letters Patent contained shall 
mterfere with the pro^’lSlons of any law which has been made 
by competent legislative authority for India by which power 
IS given to any other Court to grant such probates and letters 
of adnumstration 

Ecclesiastical Jorlsdlctlon of Supreme Coarts— Sco d of the Charter 
of the Supreme Oaurt of Calcutta cl 37 of the Charter of the Supreme Court of Ifadras 
and cl 47 of the Charter of the Supreme Court of Bombay 


(A) i/adra* SUam >Bn7fl(ian Co T SM mar 
>lorl((191S) 42Cal 85 °SI C 4631nilt 
lor damages for nonglul srizorr] 


(f) And are do further ordabi that the (.at 1 lUgb 
Court of Judicature at haro 

the liVe power and autborltr as that whtcb 


mas beoow Ijw fully etrrrbcd b} the said 
Ui b Court la relatloa to the graDtla; of 

C otatea of last wills aod tesUiorDts and 
tters of adromistratioQ of the goods 
chattels credits, and all other effects what 
toes er of persons dying iote>tate whether 
within tw without the Presidency 
—3ta4ni and Bombay Zrtlert Palfnl 
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CIs 3$, 36 35. And "We do furtlicr ordniii that the said High Court 

of Judiciturc nt Fort -ttillnm m Bengal 
Miall Inac juri'idictiou ^\ithm the Bengal 
Division of the Presidency of Tort ‘Willnm in matters matn 
momal hct^\cen Our subjects professing tlie Christian religion 
Provided always, that nothing therein contained shall he held 
to interfere with the cvcrci'^c of any jurisdiction in matters 
matnmomal by any Court not estabhshed by Ro}al Charter 
within the said Presidency lawfully possessed thereof 


Oar subjects professing the Christian religion — Ti»o n Court tw 

jurirdiPtion under thucU««e if on« p»rtr proft^es tho Christian religion (J) Sco Indisn 
Divorce Act, s 2 as amended by act 30 of 1027 


Potvers oj single Judges and Division Courts. 

36. And AVe do hereby declare that any function which 
IS hereby directed to bo performed by the 
said High Court of Judicature at Port 
AVilham in Bengal, in tho exercise of its 
original or appellate jurisdiction, may be performed by any 
Judge, or by any DiMsion Court thereof, appomted or consti 
tuted for such purpose, in pursuance of section one hundred 
and eight of the Go\etnment of India Act, 1915 {k ) , and if 
such Division Court is composed of two or more Judges, and 
the Judges are divided m opimon as to the decision to he 
given on any point, such pomt shall be decided according to 
the opinion of the majonty of the Judges, if there shall be a 
majority, but if the Judges should be equally divided, they 
shall state the point upon which they differ and the case shall 
then be heard upon that point by one or more of the other 
Judges and the point shall be decided accordmg to tlie opinion 
of the majonfy of the Judges who ha\ e heard the case including 
those who first heard it 


under aec 98 Under the fonner I/>ttera Patent it was held that this clau e is not 
controlled by sec 93 of the Code and il tho Judges are equally lUv ded the opinion of the 


0 ) 

(Ir) 


ladi Act 191S \tere substituted for 
the words under the provisions of the 
thirteenth section of the aforesaid Act of 
the Twenty four and Twenty fifth jenrs of 
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»cnjnr r^rvaiN (I) tmm tli^ clM-rrc in r nf< rniit^ willi ll < ] ini m i f tl >' CIj. 36 37 

artii'ir an •pp<'al lx** nn<!'T f 1 15 awl IIm* «I»o 1<* la oj* n on npjTAl nn 1 not 

merely th<* roinU on «liich the Ju<lgrt dif^rml (m) But no" Hie rrowluro In cft*o of * 

ft dilTcrmrr of opinn n the aame «« «in W reo toAt (1) unileraca OS rofemifo 

I* option*! »l il" uniler thi* ct*u»e It U ol Ii;;fttnr> ftmt (J) «n ler *er rrfrrrn o i* onlj 

on ft point of law «Iii)e under tin* rhu«c * iltlTerrnca Inth of hft anil of fact rnn I» 

referr^ Tlie chu«n •* amendwl Applies to an appeal i«}i{e]j wn* pemlmg at tlio time 

the amendment came into fort* (a) 

Section SS wa* amrndrtl in IMS by tlio addition of aubaeclnn (3) ro thattliU clnu«e 
of the I/‘lter« Palenl aupereeile* a f>S anl applim not onij tn apjieali from the original 
fide of ft Cliartcrrtl Hi^h Court hut aUo to apiieali to a Chnricnd High Court from 
decree* of Sulnrdinate Judges while a OS ap| lien onl} to Ciurt* other than Chartered 
High Courta (o) See note Sec 09 of Coda and cl 3C of letter* Patent ’ under a OS 
at p 32®, and the undermentnned ea«e (ol) 

^Vherc an application la made to tho High Cuurt under a 103, clau<n (0) of the 
Cnminal Proceduro Code, l« revohe a aanclion granted bj lower Court or to giro a 
aanction Muaed h\ it, and the Judges compoaing tio Lcneh hearing the application 
are e<iuaUy divided, in, opitium, tho c8»c 1* goxemed. h> tho prwcnl iUa«c and not b* 
a 422 or I 439 of that Ct^e (p] 

Civil Procedure. 


37. And Wc do further ordain that it sliall be lawful for 
. . the said High Court of Judicature at Fort 

Ees tonotrtece ngi Bengal, froiii time to time, to 

make rules and orders for the purpose of regulating all pro* 
ccedmgs m cml cases tvluch may be brought before the said 
High Court, including proceedings in ita Admiralty, Vice 
Achniralty, Testamentary, Intestate and Matrimonial Juris- 
dictions, respectively . Pro\ndcd always that the sairl 
High Court shall be guided in making such rules and 
orders as far as possible, by the provisions of the Code of 
Civil Procedure, being an Act passed by the Governor Genera! 
in Council, and being Act No VIII of 1809, and the provisions 
of any law which has been made amending or altenng the 
same, by competent legislative antbonly ior India 

Boles of the Calcutta High Court.— Under the rcl'w of the Calcutta High 
Court a pleader or advocate cannot plead by merely pnttingm ft memorandam of apjif ar 
ance tmless there has leen an appearance by thepartyin person or by yl<^dcr appointc<l 


' (y) r..^(131l)£%}Iad.*'SO HIX 20 

I irEl /.n/j. T Jannadat llJUf Z' 

I Lom. L. E 4'0 tS I C 77i ( Zj) 

A B IIS Surat Ct^ivfra * XiHi 
1 X«mt.419’t>51CaLe'7 -SI t e'9,(2«, 

AC cvS If is 1 
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Cls 37-39 ^or Hm If tl o ] tender aj jx ibtrd to act 1 engaged a pi ader or «d watc mcrclv 
to j lead tl e nicraorand im of a) p arance nee*l not lo fled (}). 

38. .tVnd do further ordnm that the proceedings in 

all criminal eases ^^lllch shall ho brought 

UM n oi jrofcrj hcfotc tlic saul Uigli Couffc of Jiulicaturc ot 

Fort AYiUnm lu Bengal, m the exercise of 
its ordinary original crmunal jun^sdiction, and also in all other 
cnminnl eases o^Gr x\hich the said High Court had jurisdiction 
immodmtcly before the pubUcafion ot these Presents, shall be 
regulated by the procedure and practice nliich Mas m u«e in 
the Saul High Court immediately before such pubbcation, 
subject to any hn mIucIi has been or may be made m rch* 
tion thereto by competent lemslati\e authority for India » 
and that the proceedings m all other cnmmnl cases shall he 
regulated by the Code of Criminal Procedure prescribed b> 
an Act passed by the Goxernor-Gencral m Council, and being 
Act No XXV of 1801, or by such further or other laws in 
relation to criminal procedure as may ha^c been or may be 
made by such authority ns aforesaid 

Appeoh to privy Council 

39, And "NVo do further ordnm that any person or persons 

may appeal to Us, Our heiTb and succcs 
owrt to apprni TIiGir piivy Council 

in any matter not being of crmunnl jurisdiction, from an\ 
final judgment, decree or order of the said High Court of Judi 
caturc at Port Wilbam in Bengal, undo on appeal nnd from 
any final /judgment, decree or order made m the exercise of 
origmal jmisdiction by Jiidgc» of the said High Court, or of 
any Hnasiou Court, from which an appeal shall not he to the 
said High Court under the* proMsions contained m the 15th 
clause of the^se presents Proaided, m either case, that the 
sum or matter at issue is of the amount or \alue of not less 
than Rupees 10,000, or that such judgment, decree, or order 
shall imohe, directly or indirectly, some claim, demand, or 
question to or respecting property amouutmg to or of the 
value of not Jess than Rupees 10,000 , or from any other final 
judgment, decree, or order made cither on appeal or otherwise 
as aforesaid, when the saidHigh Court shall declare that the ca'^o 


(O In Tl I 


D* (193 ) 59 C»t SO 185 I C "50 ( S"M C 1 
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is a fit one for apjieal to Us, Our licir.s or successors, in Our or Cl. 39 
Their Pm*}* Council. Subject alwnj’s to such rules and orders 
ns arc now in force, or ma}* from time to time be made, 
respecting appc.ils to Ourselves in Council from the Courts of 
the s.'iid Presidency except so far as the said existing niles 
and orders respectively are hereby varied, and subject also 
to «uch further rules and orders ns We may, with the advice 
of Our Privy Council, hereafter make in that behalf, 
neclsions appealable to the Prlry Connell— N'o appeal Um to Hm 

in Council under tins cUa^e, unless — 

(i) tbe decision from vhieli sn appeal is sought to bo preferred amounts to a 
judjrntxt, decree, or order ,* 

(ii) the decision is a ^n/]| one ; and 

(uj) the decision Is pa*sed on appeal, or in the excrcuo of onjiaoi juntdidion. 

‘Not being of criminal Jarlsdlctlon.’— The«e words poTemall the classes of 
judgments, decrees or orders which are thereinafter mentioned in the clauv The High 
Court cannot grant an appheation for teare to appeal to the Pnry Council from a 
judgment of the High Court iitting in criminal appeal from a Court of Sessions (r) 

Tbe decision most amoant to a Jndgment, decree or order — v decree of a 
High Court in a tetUmentsrj matter is appealable to His Majesty in Council if the case 
Is one wluch if it were an ordinary eml caso nould ful6l the conditions of sections 109 
and no of the Cml Procedure Code {») But no appeal lies to the Privy Council from 
an dtranf mado by a High Court on appeal from a District Court under s. of the Land 
Acquuition Act, 1894. Such an award is not a judgment, decree or order within the 
meaning of this clause (t) Similarly no appeal lies from a decision of tho High Court 
upon a case referred by the Chief Rerenuo Authority under s 51 of the Income Tax 
Act, 1918 The judgment giren on euch a reference is merely advijory (a) The 
Income Tax Act was remodelled in 1922 and a 51 became s 6C Then s 8 of Act 25 
of 1930 inserted a G0\ which gave a right of appeal from a judgment of a High Court 
on a reference in ca«e the High Court certified it to bo a Gt caso for appeal (e) But 
there « a conflict of decision as to the right of appeal from an order of a High Court 
refusing to require a Commissioner of Income Tax to state a case The Rangoon High 
Court holds that it has no jumdiction to grant a cectificato ui euch a case (ic), while 
the Lahore High Court holds that if tbe subject matter involred is Rs 10,000 or more 
the applicant has a right of appeal to tbe Pney Council (*) The Lahore case went on 
appeal to England but the Pnvy Council left thequestion of the competence of the appeal 
undecided (y) 

(rj IlenuiyftiidJxK t Inprror (1931) 6» Cal I Buteft '■*ah » CeUetipr ef Zoieri (1925) 

O « • « Lah so I C 570 ( 25) I L SM 

(!) - . (r) iMAi CMJt d- Central J/JZi Co r Imamt 

• , raxCemmM*«mrr|19J*)SII A ISl SO 

(O'' ■ Bom LJt 60 100 I C 156 ( 27) AJMl 

• ■ • ■ •• (w) ClketCfr E JT r<m t CommutMun of 

■ ■ 1 I ■ • !■ 

. • . ^ u> • • ' ■ - . . . - 


(«) 


(y) 


rtra.o SkoA t Co 
(19331 63 3(1 1 
(33) tPe l-i* 
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CIs. 39, 40 Final order, — ScrnotcumlerthoBamohcfiilinijitndf'rB 109 at p 352 

The final Jadgment decree or order must be one made on appeal or In 
the exercise of original Jarlsdlctlon — Cl lo of the Charter Prniiowers the High 
Court to deal with pr< fcv*ional tniaeonduct liy suspension or removal An order made 
undir that clause U not in tlic exercise either of the onsinal or appellate junidiction 
f the High Court, and is not therefore appealable to IIis Majestj ,n Council (s) A 
dccTo or ordf r pi»scd hy a High Court m its appellate jurtsdiction is not necessarily a 
decree or order pis?cd on appeal When a decree of H o High Court was varied by the 
I’nvj Council and directions given for an account to be taken by the High Court, a 
decree passed bj the High Ci>urt m pursuance of such directions is hot a decree passed 
on appeal from which an appeal lies (a) An order made m the exerci«o of the posrer of 
superintendence under b IS of theTligh Courts Act (fc) [now s 107 of the Government of 
India Act 1916] orintheeserciscof revisionaljiinsdict ion under section 1 15 of the Code (e), 
is appeal xble to the Priv^ Council It mas hero be stated that cl 15 of the Letters 
Patent was amended ly the Amendel Letters Patent of 11th Maroh 1919 by adding 
into tho clause certain words which make it clear that no appeal lies to the Z/iyA Cwti 
under that clause from an order made in tlio exercise of rcvwional jurisdiction or from 
an order made in the esercise of the power of supenntendenco under s 107 of the 
Government of India Act. 1015 But if tho order in revision is made by a single Judge 
section 111 of the Code bars an appeal to the Pnvy Couneil (J) 

‘Made oa appeal. — kn order made b> the Iligh Court rejecting an appbcstion 
to amend a decree passed by tliat Court on appeal is not an order “ made on oppeal " 
within tho meaning of this clause (e), nor is an order made by the High Court rejectiog 
an application to review a judgment pissed on appeal (/} Such an order is not an order 
made on opptal against tho judgment sought to bo reviewed , it is an order in the appeal 
in which the judgment sought to be reviewed was given (g) 


40, And Wc further ordain that it shall be laktful for 
the s'lid High Court of Judicature at Fort 
lateriocu WiUjam ui Bengal, at its discretion, on the 
motion, or if the said High Court be not 
sittmg, then for any Judge of the said High Court, upon the 
petition of any party who considers himself aggrieved by any 
prehmmary or interlocutory judgment, decree, order, or sen 
tcnce of the High Court, in .any such proceedmg as aforesaid, 
not bemg of criminal jurisdiction, to grant permission to 
such party to appeal against the same to Us, Our heirs and 
successors m Our or Their Privy Council, subject to the 
same rules, regulations, and limitations as are herein eypressed 


fi) AnAtiemes in (At matlrr ef (W*) il 

‘S^ IC 3 4 1 amrlunAra V Ms 

J undent of Tali?* Auooutwn (19U) 39 
Mad 128 291 C ■«79 C S X> V Goun 
nimt PUadiT (190”) 83 Boro IO«, Ar 
iiiAori V Kng impiror (1919) 4 
1. J 423 52 I C 699 . in re Saghan 
Pfddx (IB"") 43 Mad 1.J 83 69 IC 

(o) Vat^^anou v BhoratihanA Cotton BtGU 
' (193'') 55 Bom 7S5 136 IC 183 ( 32) 

(6) lltrdfo \ Girdhan (1874) 21 Bmg LB 


103 fiat see Sundar Eotr t Chandxth 
uar (1903) 30 Cal 679 at pp 681 eS" 
(e) Secretary oj State t lintuh India Steam 
AonvotwnCo (1911) is Cal U 90 8 
IG 183 

(rfj Safiia Aaraffarat V rentafa (iO‘’S) <e 3Idi 
058 75 10 604 (24) am 899 
(e) Svndtr Koer v C/ianduhwar (1903) SO Cal 

(/) iSourfamone v Mo^iroJ DAeroj (1866) 8 

W B (Mlso n 1 lO" 

(rt Bafah Enact V Tanee powthun (1868) 10 
IV R li J3 ] 1 at pp 2 3 
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respecting appeals from funl judgments, decrees, orders and Cls. 4042 
sentences. 

Appeal from Jntcrlocnlory Jndement.— No «ppral hes to the Pm} Council 
from »n Interlocutory judgment or onlcr of n Jn Ips nfs IIi;;h Court until auch judgment 
or orilcr haa been subjected to an appeil to the Iligli Court under cj 1 except m tlin*e 
cases in which I ^ rea.«on of the numtier of Ju Ipes who hare made such order an appcil 
under cl 15 is piren direct Iv to the Pnrv Council (A) TlioIItph Court will not, it scem«, 

In the cxcrci«e of its diwrretnn under this clause prant leas-e to appeal to the Prnv 
Couneil upon a mere question of practiee,such as an onlerfor inspect un of documents (i) 
or an order refusing the appointment of a recclcer in a suit (j) Rut an order made b\ 
the High C urt of Rombav un ler cl 13 of the Letters Patent transferring to itself a suit 
from the Court of the Resident at Aden raises a question of jurisdiction ns distinguished 
from practice, and leave mai be granted from auch an orsler to appeal to the Privv 
Council (1) It it for this clause no appeal would lie from an interlocutory judgment 
or order (f) 

41. And AVe do further ordain that from .'iny judgment, 

order or sentence of the said High Court 
^Apprst la eriminsi cmw Judicaturc at Pott ‘William in Bengal, 
made in the exercise of original criminal 
junsdiction, or in any criminal case, Mhcre any pomt or points 
of law have been rescr\cd for the opimon of the said High 
Court in manner herembcforc pronded, by any Court which 
has exercised original jurisdiction, it shall be lawful for the 
person aggrieved by such judgment, order, or sentence to 
appeal to Us, Our heirs or successors in Council, pro\'ided the 
said High Court shall declare that the case is a fit one for such 
appeal, and under such conditions as the said High Court may 
estabhsh or require, subject always to such rules and orders 
as We may, with the ad-snee of Our Privy Council, hereafter 
make in that behalf 

Appeals iQ criminal cases — See the undvmivntioned case (m) 

42. And We do further ordain that in all cases of appeal 

made from any judgment, order, sentence, 
of aSd or decTce of the said High Court of Judi- 

cature at Fort WdUam m Bengal to Us 
Our heirs or successors, m Our or Their Privy Council, 
such High Court shall certify and transmit to Us, our 
heirs and successors in our or tiieir Privy Coimcil, a true 


(A) Jonfcjiv AAi»#<fMo»(187I)9Boin IIC 398 
(0 5onMT A*f«^dl*a«(187l)91Jom nc 398 
(f) Chundi T>uU V Pvdmaruind (1895) 2" Cal 
9‘‘8 

d) ifuafnpci OfietT Adm v Abdul Sanm 
(19CM) 28 Bom “g- 


(0 

(») 


Tata Inn & Stitl Ca v Chitf Pettnue 
^iHfilnVy (19'’3) <7 Bom 7“! 5u I A 2I 
"4 IC ("Si ABC 11% tUn. 

Getlnngv La Itanquti $ Iloehetala t) 
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Let Pat ICal , Bom., and Mad.] 

CIs 42-44 and correct copj of all c\idenco, proceedings, judgments, 
decrees, nnd orders lind or made in such c'lses appc'iled, so far 
as the same Imic relation *o the matters of appeal such 
copies to he certified tinder the «!cal of the said Iligh Court , 
And that the said High Court shall also certify and transmit 
to Us, Our heirs and successors m Our or Their Pri\‘^ Council 
a cop} of the reasons gnen by the Judges of such Court, or 
b} an} Such Judges, for ongainstthc judgment or determina 
tioii appealed against 

And AVe do further ordain that the said High Court shall, 
in all cases of appeal to Us, Our heirs or successors, conform to 
and ea.ecute or cause to bo executed such judgments and orders 
as We, Our heirs or successors in Our or Their Pri\’} Council, 
shall think fit to make m the premises m such manner as any 
original judgments decree or decretal orders, or other order 
or rule of the said High Court should or might ha\e been 
esecuted 


Calls for Records, dc , by the GoiernmenU 

43. And it IS Our further will and pleasure that the said 
High Court to cotD tr Court of JudicatuTC at Port William 

tkith* requisition* “'’uom m Bencal sliall complv with such reqmsi 

Oo>enini«tit lor record* 4c . ® . t ^ a 

tions as may be made by the Go\ ernment 
for records, returns, and statements, in such form and manner 
as such Government may deem proper 


44. And We do further ordain and declare that all the 
provisions of these Our Letters Patent are 
subject to the legislative powers of the 
Gov ernor General in Legislativ e Council 
and also of the Governor General m Council under section 
seventy one of the Government of India Act 1915 and 
also of the Governor General m cases of emergency under 
section se\ enty two of that Act, and may be m all respects 
amended and alteied thereby 

Alterations In tbls Claose — Tfaw clauso vaa enbst tuted for the or g nal 
cliuso 44 by the Amending letters Patent of 11th 3£arch 1919 The material aherat on 
consists in substituting the words powers of the Governor General in Leg slativo 
Council and also of the GoTcmor General m Council for the words poners of the 
Governor General in Council 
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L«t. Pat. [Cal., Bom., and Mad.] 
LcgtslaUTC powers of the Governor General In Council —Tho pjwTri of Cls. 44,45 

tlio Go\Tm r Gftn-ril m Omncil to maLr laws an* ilmvod ftvm the Indian Council 
\cl ol 1^01 (21 nnil 2’ \ ict , r OT) Hr *ro 22 nf that \ct the Gorcrnor ficncral in 
G uncil is ctrrn purer to rnalc la»a in the tnannrr pnm lo«l, including pjwcr to repeal 
or amend exiting lan-P, and inclu ling the maVing of laws for all GtUrts n( justice and 
for all per«ons sth.\tever, Bnti«h tr Native, fumtmeri or others Hut a proviso to 
that lection enacts that there IS to l-e no piwers to rejiealor in any war adect any Act 
passed in the aame pos«i n of I’arlnment with the Indian Councils Act The High 
Courts Act of 18CI (21 and 2' ^lct , c 101) is auch an \ct, and the Oorernor General 
in Council therefore has no pouer to alter its ^^roTl•l »ns, «n!e«s such power is cxpreasly 
given I V the Act Tlius the Goremor General in C uncti lias no power to alter the 
prori‘i ns of that Act as to the qiiatifieati >ns of the judges of the High Courts («ec 3) 
or the proM'ions of lec 15 thereof giving the High Courts iupcnntendenec over the 
Courts which are sul ject to its appellsle jun«dicti »n (a) Nor can the Governor General 
in Ctonncil hr emergencs legidstion under s T2 of the Government of India Act deprive 
the High Court of its power of lupenntendenee (o) Hut the Governor General in 
Council has power to remove anj place or temtors from the jurisdiction of a High Court, 
the rea«on being that such power is distincth recognised hr see 0 of the said Act, and 
It IS alv> consistent mfh the Letters Itsfent (cl 4J> as reqnrred by the said see 0 (p) 

Further, there is a proviso to sec 22 of tho Indian Councils Act, which enacts that 
there is to be no power to repeal or in any wav adect any pron»ion of tho Government 
of India Act of 1S5S Sec CS of the latter Act prondesthat all persons shall bare and 
tale the aame suits, remedies and proceedings against the Secretary of State for India m 
Council as they could hare done against the Fast India Company Before the Govern 
ment of India Act. ISoS a Hrituh subject could sue the Ea^t India Company to determine 
tus claim to any right over land The Governor General in Council has therefore no 
power under the Indian Councils Act to pass an Act taking away the right of a British 
subject to sue the Secretary o} Slate in a Civil Court to determine lus ciaim to anv right 
over land (3] See now tho Government of India Act, 1915, s 109 (2) 

An order made in revision bj a single Judge is final siuco tho amendment of el 15 
and would therefore be appealable to Hnvy Ouneil under cl 39, but ns Letters Potent 
are subject to Impcnal Legislation that appeal is taken awar b) Section 111 of the 
Code (f) 


45 . And It IS Out further will and pleasure that these 
Letters Patent shall be published by the 
GoveiGot-GewiTal CovuvM, und shall 
p?te”\t^bev*oi!r* come into operation from and after tho 

date of sucli publication , and that from 
and after the date on AAhieh effect shall liaAc been giAcii to 
them, so much of the afore^said Letters Patent, grinted by 


(n) Q ren\ iIr<irt{\S Dlil-caeLR lOv 11 


fo) 


Billrithna \ I n prror (11133) 5" llwal OS 
HI It ‘V (331 tv I JtaHixieAt 
\alAi i.t>,;»rof (1033) to IM 01^ II 
I C .'0 ( 53) SC 13. 


Il*>)e) 1 JlolU 403 4x1110 tmirrSaai 
\ r frrer («»J1) bU S >1 "ll II IL 
31 I SJ) It 301 

4) irv a/ ''f li. t ATo HfnI (101.) 40 1 S 

4s la It. . 


(;,) £mprMlt iJuraS (18*3) 4 til 1*. I” It) 
SIS 1*8 Jamft(.umf inUfiraarro/ 


- I t t iravKM \ I rni r. ill 3) 4S UaJ 
v.>'« s Is e I ( II s M 333 
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A^rE^*DIx II. 


Let. Pat. [Cal , Bora., and Mad ] 

Cl. 45 His Majesty, King George The Third, as was not ^c^oked or 

determined by the said Letters Patent of the fourteenth of 
May, one thousand eight hundred and sixty-two, and is incon 
sistcnt u ith these Letters Patent, shall cease, determine, and 
be utterly \oid, to all intents and purposes \\hatsocver. 

In "Witness \\hereof Wc have caused these Our Letters to 
be made Patent Witness Ourselves at Westminster, the 
twenty-eighth day of December, in the twenty-nmth year of 
Our reign 


(Sd ) C KOMILLY 
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Letters Patent for the High Court of Allahabad. 

(*UnrcA 17, ISGC) 


{The two Gnt p^np^pha o! the PrcAmblokresimiUr to tho«e of the CeloitU Letters Cls. 2 
Fstent of ISfio ] 

And whereas it is further decUml the said roeited Act that it shall bo lawful 
for Us hr Letters IVitent, to erect and eaf*bli«h e High Court of Judicature in and for 
anjr person of the terntones within Her Majestj s dominions in India, not included 
within the limits of the local juriwliction of another High Court, to consist of a Chief 
Justice and such number of other Judgee with auch <|uaIi6cations as were by the same 
Act required in persons to bo appointed to tbe High Courts, established at the said 
tune to time might Ibini lit and appoint, andlhaLsul;ect to the 
directions of the Letters Fatent, all the provisions of the said recited Act, lelatire to High 
Courts snd to the Chief Justice and other Judges of auch Courts and to the Governor 
General or Governor of the Presidency, in which auch High Courts were established 
shall, as far as circumsUncea may permit, be applicable to any new High Court which 
may be established in the said territories, and to (he Chief Justice and other Judges 
thereof, and to the persons admimstenngthe Government of the said temtones 

And whereas Wo did upon full consideration of the premises, think Htto erect and 
establish, and by Our Letters Patent under the Great Scot of tbe United Kingdom of 
Great Britain and Ireland, bearing date at Ucatminster thefonrteenth day of May, in the 
twenty fifth } ear of Our reigQ, m the year of Our Lord one thousand eight hundred and 
aixty two, did accordingly, for Us, Our heirs and successors, erect and establish at Fort 


1 ^ow know ye that We, upon full coasideratioo of the premises and of Our 
special grace certain knowledge, and mere motion, have 
EsUbHihmrDt of lllgb thought fit to erect end establish, and by these presents We 
SovUiwV*'* Jiortti Westsm accordingly, lor Ue. Our Loire and successors, erect and 
establish for the Xorib ttestem ProTinces of the Presidency 
of the Fort William aforesaid, a High Court of Judiratum, which shall be called the High 
Court of Judicature, for tho N’orth»Westeni Provinces, and We do hereby constitute the 
gjt/J Court fo be * Court oS Jlocord 

2, And ^\o do hereby appoint and ordain that the High Court of Judicature for 
the ^orth Western Provinces shall until further or other 
jQCgero?^the Coart* pfOvisions shall bo made by Us or Our heira and succersors, 
in that behalf, in accordanco with the said recited Act 
consist of a Chief Justice and five Judges, tbo first Chief Justice being Walter Alorgan, 
Esquire, and the five Judges being Alexander Ross, Esquire, William Edwards Esquirs, 
William Roberts, Esquire^ Francis Bojle Pearson, Esquire, and Charles Arthur Turner, 
Esquire being respectively qualified as in theaaid Act is declared 

[Powers of Crown to appoint a sixth puisne Jnd^e — V question having 
arisen as to the validity of the appointment of a sirtA puisne judge, it was held that 
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AITEXDIX II. 


Let. Pat. [Cal., Bom., and Mad.] 

C1.45 Ilis Majest}’, King George The Third, ns was not revoked or 
determined by the said IjCtters Patent of the fourteenth of 
May, one thousand eight hundred and sixty-two, and is incon- 
sistent with these Letters Patent, shall cease, determine, and 
be utterly void, to all intents and purposes whatsoever. 

In Witness whereof We have caused these Our Letters to 
be made Patent. Witness Ourselves at Westminster, the 
twenty-eighth day of December, in the twenty-ninth year of 
Our reign. 


(Sd.) C. ROmLY. 
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Let. Pat [Cal , Bom , and Mad ] 

Cl 45 His Majesty, King George The Third, as was not revoked or 
detcrmuied by the said Letters Patent of the fourteenth of 
Maj , one thousand eight liundrcd and stxty two, and is moon 
sistcut with these Letters Patent, shall cease, determine, and 
be utterl} void, to all intents and purposes whatsoever 

In IVitness whereof AVc have caused these Our Letters to 
be made Patent Witness Ourselves at Westmmster, the 
twenty eighth day of December, in the twenty ninth year of 
Our reign 


(Sd ) C ROMHiLY 
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Let. Pat. [All.] 

Cls. Z-IS under clauses ! and 2 it was qmlo competent to thoCro'nt to appoint o sixth puL?3o 
judge (<) [SCO High Courts Act. 1801, B 10] 

3 \nd do ordatR that tho Chief Justice an! oven Judge of the slid Hi;h 
Court of Judicntnro, for tho North " estem Provinces 
by JoOkcs ” ^ previously toentenng upon the execution of thodaties of hw 

oflico. Bhatf maLo and auhsenLo the foUotrin:; dectantion 
before such authonty or person as the Oovemor General in Council mav comtnisuon to 
rettivo It — 


\ 


* I A P .appointed Chief Justico (or a Judge] of tlie High Court of Judicature, for 
tho North Ucatem ProMnees, do eoiemntv de-lare that I mil faithfully perform the 
duties of tny office of the best of nij ability , Lnourlelgo and judgment *’ 

4 8 [These clauses arc similar to clauses C to 10 of tho Calcutta Letters Patent 
of I860] 


Cinf JurMc/ie/K>a 0 / tht Utah Court 

9 And Uodo further ordaui that tho said High Court of Judicature, for the North 

I\est«m Provinces, shall have power to remove and to to 
elrt JurlsdicUoa and determine as a Court of extraordmarj original juns 

diction, any suit being or falling within the jurisdiction of 
any Court subject to its enpenDtendonce, when the said High Court shall think proper 
to do BO, either on the agreement of the parties to that effect, or for purpose of justice 
the reasons for so doing being recorded on the proceedings of the said High Court 

Original Jurisdiction —{Note that the High Court of Allahabad does not possess 
ordinary onginal cinl jurisdiction] 

10 11 — Clause 10 is the same as the amended clause 15 of the Calcutta Letters 
Patent See notes to claus© 15 of Calcutta Clause 11 is the same as clause 16 of the 
Calcutta Letters Patent 1S6.> 


12 And We do further ordain that the said High Court of Judicature, for the North 
Mestem Provincos, shall have the like power and authority 
** ^ lafanta to tj,, persons and estates of infants idiots 

and lunatics within the North TVestern Provinces, as that 
which 18 exercised in the Bengal Division of tho Presidency of Fort William by the High 
Court of Judicature at Fort W iHiam m Bengal, but subject to the provisions of any laws 
or regulations now in force 


Hindu Joint Family — ^Tho junadicUon of the Court of Chancery which descended 
to the Supreme Court of Calcuttaisi^caiferred by this clause on the High Court of Allahabad 
but the Courtis reluctant to exercise it m the ca^ of a Hindu joint family (<) 


13 14 [These clauses 
Patent of 1865 ] 


similar to claueea 20 and 


Crtminal Jtmsdtclion 


of the Calcutta Letters 


15 And Wb do further ordain that tho said High Court of Judicature, for the 
" xvorth Western Roviaces, shall have ordinary original 
''siosl Juris criminal junadiction in respect of all such persons Within the 
High Court J^ovmces as the High Court of Judicature at Fort 


h' 


rmp^vr V | 

I C 


»> ' 


•e 50 All 709 112 
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Let. P<it. fAII.] 

U ilium in Bcn;:sl, ih^ll h-iro cnmin/il inn«'licl|onor«*r»t lli<* lUl^' of I ho I'lihll'-ntl mof Cll. 16'23 
thrt** pn^nts , sn>l tho cnminul juniHlirllon of tho mII Uat ii)f-nl{'irio<l IRuli Court over 
such person stuIl rcaso At such iIaIa: I'roi tdsil, neterfliefcM llul crliiiiriAl pro'rw.lln^s 
vhich thsll At such <Lite hAro been commenreal In tlio Mhi bit men(l»ne<t JIh'li Court 
shall continue as if these presents ha*! not been hsacl 


1 C \n(l IVe Jo further onUin Ifiat th« salJ IHith Court of Jiitllratiire, for tlm 
Jari»dirtlon i»lo Tet»OD« N'orth \Ve^l«Tn Proefnees, in the e»erfl»o of its onll/iAry 
oru nal eriminAl juri«Ilction. shaff be emfiowefol to try all 
per^ins brought before it in Joe course of Uw 


17 . AnJ Re Jo further ontiin that (he aaij lfi;;li Court of JuJIcAtun*. for the 
North Re^tem Prormces, sluill lure nxtmorJinary ijri^rlnal 
cnminal jun«lict|nn o»er all iiemons rwUlnK in pUrrs wRhl/i 
the junoiicton of Any Court now subject to the sui>erinteri/i 
ence of the <^uJJer Nizamut Adawlnt, atkI sIiaII lure Auihority to try At Its Jl*' relfon 
any such persons brought lysforo it ori change* preferre.! by any .^fA(rIstrAte or rather 
officer specially empowere .1 by the Coremment In tliAt l.ebal/ 

IS [This cUuse It iirniltr to cUose 2.', of (lieCalcntlA 7 .eiters Patent of 

19 Jzul W« Jo farther orjafn that, onsoch fKunt or points of Jawf,eIfi,<»o reserviyf 
At aforeMhl, the saW /liyh Cr/urt thall hare ftjJJ anj 

E.2iiCciarttor*Tlcvesiei authonl^ to rerle* (he <aee, or in h j^rt of It as w*y 1^ 
It «e*o» Ko*^ Beo^.ary, an /1 frully Je'ennine ri'h {e»nl or [•'//nis of f»w 

t£etA.! l£ 4 h Avl tLer*^/o to after •l.c aefiw.'e {<.*<«cj I// tie Onrt of 

'/nfiJiAt jurivii ti yn, an/J u, f.at« so h joj/ment ar./J sentefy-e 
AS to the tairl Htsh Court shall nAt, 


20 . AtA ITe Jo for’hef orlsm that Che asal lliyh fynrt r>t ff/r 

North Re»‘>^ I'ronn'ies, shall !/»■ a f^nri of Ai>iesal ft'/m 
Cr 4 r 2 *t»W^lfr<jSt*^^ th* Cn.-ilnal Courts of the saiJ IWrrrrer, an/l from all i>tfaT 
Cmrta fri~j witch the'* m tow aij a;<^^I to tie Onrt tA 
N-tae^J* Adawlot If thi» aaij avl shall pirwlic 

s-i-h owes AS ace suh’-et to appeal to thesai/fO-^rt of *'nJrIe- ,* Jawf i; iifrsf 
ci in,T U» now t-i t /"e 

71 taiJReJofir*herc-Ja;'. fha* trfiAiA tliAC'nr' shaT te a Coerrt c f f^Vrar '-0 
avir*Tiiw'.t;/'cmi tiff r—i'jal 0 -/rr* s-h.ect Vyi'a app»C*vs 
E-af'tT '< "i' — ^ e*— s ac/f sha" tar* p'wer to le*e avf 

twna. a*! «vf cA*i!JS to I* ly tee- Veswr, /w*?.* cr ly ar/ 

ocheT t/nr A<»'hc.r--wJ to ref..- caaes tc/ t?>- 

'! V./a*- .* Aiawi • cC tre 'kc't-f'eevrt f" avf so snef 

caac^ ‘rjof P7 ac-r f" sa ar* tew *1 

V, f/> f.-Tiiu-r. by vuA. iyn-. 'I -oniier 

22 : ivf T'ec', fi.*?...r cc-iawi f war f sy s*wf F.jiCca- t-a~ Lf>» y rcr foe' oj"* 
fof tf*eiW cf ao-r cr^n^ia. -«*► cr aepes. f- -v arty e/* 
r'a'i CAei- aia’ rt c -r 6c/ arty oVyr '( eciav cr snyerrr scy* 

Cy f-wH-..- At * ' "« aV tf, / -v £, 4 y p-eiTss-iaiy la-TcrCi^vCa- -je cr r^U cf art;" 

C(C tijaaf C 4 .W f’"' arty O^yyr ft fyn-^ cv.yrWj<a cv-e^p-VA' 
tc sr-j»^' pyA cc ffy y, fcyjy-r'v «»c‘v ca^ fceu mr« Ui cr^ jaey c V. trte jmcjs^-'Ccyi 

c'sc-nycCrter f fyyf ^ f y'^f, 

2IX Ta.a c>.«w»» Ca.ri*“-* Ler'caa PaVeSef fWJ * 

<{ 
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Let. Pat. tAU.] 

CIs. 24-29 Fxcrctsi of Jurisittlion tlstwhere, than at the wdinnfl/ plice of tithnj of 

JitQh Court 

24 And y]e Oo /urfl»r onUtn that nlitncver tt nhatl npfiear (o the LieufenaoC 
GoLcmor of llto North ^\o<^c^n 1‘roTincw, subject to tho 
toiru^rilny r^i*i*by wsyot ‘^'**™*«* *•»« Governor Opncrol m Council, conTcnient that the 
cSicuitourcdalcohimlMlonu junwliction ntid po«Tr hr the«e Our Letters Patent, or hjr the 
fee ile<l set, aeat«l in the said High Court, should he exerci-cd 
many place Arithmtlicjtm'xliclion of ftny Court now subject to the superintendence of 
any Sudder Dc\\nn) a\()auIutof the 8uddor Nizainut Adawlut of the North A\e9tem 
ProTincea, other than (ho usuilpIsM-, of sitting of tho said High Court, or at sercrsl 
such places by u-ay of circuit, tho proceedings in ca^es before the said High Court, at such 
place or places, shall ho regulated hy any Ian relating thereto which has been or may 
bo mado by cornpctcntlegudatiTo authority for India 


Trrtomenfary and Iniutafe Junsifie/ion. 

25 .AndH o do further onlam that the said High Court of Judicature foT the North 
_ Western ProTinces, shall hare tho like power and authority 

teiuU JttfSSeTion*”^ ^ as that which it now lawfully exercised within the said Fro 
▼inecs, tho said High Coart of Judicature at Port William 
in Bengal, m relation to th© granting of probates of la*t wills and tcstamentSi and 
' • ' •• •>. of 

ourt 

>nd 

ed always that any proceedings already commenced in relation to any of the matters 
aforesaid m the said last mentioned High Court shall continue as if these presents bad 
not been issued Provided al«o that nothing in these Lettew Patent contained shall 
interfere with the provisions of anv law which has been made by competent legislative 
authority for India, by which power is given to any other Court to grant such probates 
and letters of adtamistration 


26 27 [These clauses correspond with clause 35 of the Calcutta Letters Patent 
of ISGs and clause 36 of the Calcutta Letters Patent, 1938 ] 

Ctril J'roeedure 

28 And W e do further ordain that it shall bo lawful for the said High Court of 

„ . „ , Judicatui© for the North Western Provinces from time to 

gu one piocee ga make rules and orders for the purpose of adopting 

as far as possible the provisiona of the Code of Civil Procedure, being an Act 
passed by the Governor General m Couned and being Act No VIII of 1859 and the 
provisions of any law which has been or may be made, amendmg or altering the 
fame, by coTHpetent legislative authority for India, to all proceedings in its 
testamentary, intestate, and matnmoinal jorisdictioa respectively 

Cnmiaai Procedure 

29 And We do further ordain that the proceedings in all criminal cases 

which shall bo brought before tho said High Court, in 
Kesulatioiio procee ngs esetcis© of its ordinary original criminal jurisdiction, 

cbsll be regulated by the ptoceditre and practice which was jn use in the 
High Court of Judicature for Fort William in Bengal, immediately before the 
publication of th“so presents aabject to any law which has been or may bo made 
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Let. Pot. [All.] 

n relation thereto by competent legulatire authority for India ; and that tho Cls. 29'35 
proceedings m all other criminal eases ahall bo regulated by tho Co<Io of Criminal 
Procedure, pre«cnbe<l by an Act passed by tho Goremor General in Council, ond being 
Act N*o XXV of ISfil, or by *uch further or other lavs in relation to eriminol procedure 
aa may hare been or may bo made by such authority os aforesaid. 

Apptali to Pnry Counett 

30 .eVnd We do further ordain that any penon or persona may appeal to Ua, Our 
heirs and successors, in Our or Their Privy Council, in any 
wrrtoaneal matter not being of cnmuial jurisdiction, from any final 

judgment, decree, or order of the said High Court of Judieaturo for tho N’orth Western 
Proruces, made on appeal, and from any final judgment, decree, or order made m tho 
exerctso of original jurisdiction hy tho Judges of tho said High Court, or of any Uivuion 
Court, from which an appeal shall not lie to the said High Court under the provision 
contained in tho lOth Clause of these presents Provided, in cither ease, that the sum 
or matter at issue is of amount or value of not leas than 10,000 rupees, or that such 
judgment, decree, or order shall involve, directly or indirectly, some claim, demand 
orqueation to or respecting property amountingto, or of the value of not leas than 
10.000 rupees , or from any other final judgment, decree or order made either on appeol 
or otherwise as aforesaid when the aaid IDgh Court ahall declare that the case is a fit ono 
for appeal to Us, Our heirs or successors ui Our or Their l^ivy Conned subject always 
to such rules and orders as are now in force, or nay from time to time be made respect* 
tag appeals to Ourselves m Council from the Courts of tho said ProviDces, except so fst 
as the said existing rules and orders, rcapectiveh. are hereby varied and subject alao to 
such further rules and orders, as we may, with the adnee of our Privy Conned, hereafter 
make in that behalf 

31,32,33,34,35 [These clauses are similar toclauses 40, 41, 42, 43 and 44 of the 
Calcutta letters Patent of 1863 ] 


By Warrant under the Queen’s Sign 3IanuaL 
(Sd.) C ROillLLY 
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Letters Patent for tLe High Court of Palna* 
{February 0 , 1910 .) 

Oeohoe the riFrif, by tW grara of God, of the United Kingdom ol Crcit BnUin 
and Irelmd, and of the Hritnh Dominions beiond the Seas, 
"joV "* *“'* King. Defender of the Tailh, Kmperor of India To all to whom 
' tlw<e pre^nts shall come, greeting W licnris by an Act of 

rarliamcnt paved In the Twinty fourth and Twenty fifth Years of the Deign of llcr 
late Majesty Queen Victoria, and caU« d tho Indian High Courts Act, 18C1, itwss, 
amongst other things, cnactesl by aection one, that it should be lawful for Her 
MajChtj, bj letters Patent under the Great Seal of the United Kingdom, to erect and 
eatabhab a High Court of Judicature at Port ^\ illiam in Bengal, for the Bengal Division 
of the Presidency ol Port Wilham, 

and, by section two, that such High Court should consist of a Chief Justice and as 
many Judges, not cTceeding fifteen, as Her Jfsjestj' might, from time to lime, tbinV 
fit to appoint, who should bo selected from among persona qualified as in the said Act 
was dcclareii , 

and, by section eight, tliat upon the establishment of such High Court as sforessil 
the Supreme Court and the Court of Sudder Dewauy AOsalut and Sudder ^izauiut 
Adawlut at Calcutta, in the said Presidency, should be abolished , 

and, bj section nine, that the High Court of Judicature so to be established should 
have and exercise all such civil, criminal, admiralty, and snee admiralty, testamentary, 
intestate and matrimonial jurisdiction, original and app Hate, and all such powers and 
authority for and m relation to the administration of ju«tic:o in the said Presidency 
as Her Majesty might by such Letters Patent as aforesaid grant and direct, subject, 
however, to such directions and limitations, as to the exercise of origmal civil and 
criminal jurisdiction beyond the limits of the I^residency town, as might bo prescribed 
thereby, and that, save as by such Letters Patent might bo otherwise directed, and 
subject and without prejudice to tho legislatise powers in relation to the matters 
aforesaid ol the Governor General ot India in Council, the High Court so to be 
established should have and exenise ail jurisdiction, and every power and authority 
whatsoever in any manner vested in any of tho Courts in the same Presidencj abolished 
under the said Act at the time of tho aboUtion of such last mentioned Courts 

And whereas it was further declared by section sixteen of the said recited Act that 
it should be lawful lor Us by Letters Potent to erect and establish a High Court of 
Judicature in and for any portion of terntones within Our Dominions m India, not 
mcluded within the limits of the local jurisdiction of another High Courts, to consist of 
Chief Justice and such number of other Judges, with such qualiBcations as were by tlie 
A j Vn n»» I 41 o Tr ir>i Pn irt« <>sfah 1 shed at the Presi 


powers and authority as under tho same Act was authorized to be conferred on orwould 
become vested m the High Court established in any of the said Presidencies , and that 
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other Judges thoiwf, and (o tho prraana admmistrnnR llio C>rrmment of tho anil 
torntonrs : 

And «hcrca.«, up,in full con*identjon of the pieminrn, Her Into Jfnjcnly Qiteen 
Vietonn, bj letter* Patent under tho Orrnt Renl of tho United 
Itreiutofe.tattldimrntot Kingdom of Rrrat Itritain and Trelnnil, Witring dnto at 
anHAU^uV Ueaf minster the Fourteenth day of tfaj, in tho T«cntj. 

fifth Year of Ifer Ileign, fn tlw Year of Our lioriJ Ono tlioii 
Band eight hundred and nxtj two, did erect and eslafdiih a High Court of Judicature at 
Fort \\ illiam in Bengal for the Bengal Disi.ion of tho Presidmey of Port Wilhain 
aforesaid, and did constitute that Court to Ims a Ciurt of Ilecord 


And whereas Her late Hajesty Queen Victoria, by I>‘tters Patent under the Oreat 
Seal of the United Kingdom of Great Britain and Ireland, Iieoringdato at Westminster 
the Twenty-eighth daj of December in tins Twenty ninth Year of Her I.eign, in tho 
Year of Our lyird One thousand eight hnndred and sixty fise, did rcrohe tho aaid Ja^tterx 
Patent bearing date the Fourteenth day of May in tho Year of Our I/>rd ono thousand 
eight hundred and aixly two, but nolwitKstanding that revocation did continue the 
said High Court of Judicature at Fort William tn Bengal and declare that the 
Court should continue to be a Court of Itecord 

And whereas, upon full consideration of the premises, Her lalo Majesty Queen 
^'ictona, by Letters Patent under that Great Seal of theUmtoJ Kingdom of Great Britain 
and Ireland, bearing date at Westminster the Vicnteenth day of March, in the Twenty 
ninth year of Her P.cign, in the Year of Our lyird One thousand ciglit hundred and 
eixt} SIX, did erect and establish a High fA>urt of Judicature for the North Western 
Pruitnces, which said Gjurt is situated atAllahal»ad in the Prorincc of Agra and is now 
called the High Court of Judicature at AlUhahod, and did constitute that Court to tie 
a Court of iteenrd 


And whereas by an Act of Parliament passed in the First and Second Years of Our 
Beign, and called the Indian High Courts Act, 1911, it was 
5 ?*13^ of Art l A 2 Ceo enacted, amongst other things, by section one. that the maxi 
mumnomberof JudgesofaHigfa Court of Judicature in India 
including the Chief Justice should be twenty , 


and, by section two, that Our pjwer under section sixteen of the Indun High Courts 
•\ct, 1S61, might be exercised from time to tune and that a High Court might le* establish 
cd under the said section sixteen in any portion of the temtonea within Our Pomunons 
in India, whether or not included sntbin the limits of the local jurisdiction of another 
High Court , and that, where such a High Court was eatabli.hed in any part of such 
terntones included within the limits of the local jnrudietion of another ILgh Court, 
it should be lawful fjr Us by letters Patent to alter the local jurisdiction of that o‘her 
High Court, and to maLe such incid*ntal, consequential and supp’emental p^Txmn* as 
might appear to be necessary by reason of the alteration of tho«e limits 


And whereas the said Indian High Coarts Acts, IS6I and 1911, haee teen rep«aled 
. > « r re-cnactcd be an Act of ParLameot paa^ed in the Fifth 

5, ,*6? *' Sixth Tears of Oar Iteign, and caled the CoTemmect 

of India Act, 1915, 


And whereas certain temtones foncetle subject to and included wi'hia the 
lisuU cf the IV^idcncT of Fort WUI^aca in E*ml w»'» hr 
Er^alof rrwtlaicf Pro. ^ 

tfe-^ ef Eier ssl proclasatjun made br the O-0Tera''--Gei:eral d laia oa tie 

Tirec*v-.econd daw of March m the Tea* cf Our Li»*d 
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CIs. 1-5 thousand ninf hundirtl nnd twplrr, eonstjtulctl a w'jwiMto Pitnincc, ralJoJ tJip Proruice 
o! Bihar and Oris-ia, and are now eorcrncd l>j a I icutcnnnt Go^cmor m Council 

1 know je that We, upon full consideration of tho premises, and of OurSpcciil 
, . pracc, certain knowledge, and mere motion, haro thought 

CouitatiamT ^ ' fitto erect and establish, and hj these presents We do 

accordingly for Us, Our Heirs and Successors, erect and 
establish for the ProTinec of Bihar and Onssa aforesaid, w itli effect from the date of the 
publication of theac presents In tho Bihar and Orissa Gazette, a High Court of Judi 
cature, which shall ho called tho High Court of Judicature at Patna, and W e do hereby 
constitute tho said Court to he a Churt of Pecord 


2 And IVe do hereby appoint and ordain (hat the High Court of Judicature at 
Patna shall, until furtlier or otherproejsion be made by Us, or 
Juil^ tuVno nigycourl Heirs and Successors, in that behalf, m accordance with 
section one hundred and ono of tho ssid recited Goverc 
merit of India Act, ISIS, consist of a Chief Justice and six other Judges, the first Ch-cf 
Justice being Sir Fdward Maynard Des Cliamps Chamier, Xniglit, and tho six other 
Judges being Saiyid Shurf ud din, E«^uife. Pdmund Pelly Chapman, psquire, Ba'anta 
Kumar Jlullick, Esquire, Ptancis Beginald Roe, Esquire, the Honourable Cecil \tlan3on 
and Jowala Persad, Es<iuirc, being rcspcctieely qualified as in the eatd Act is declared 


3 And We do hereby ordain that the Cliiel Justice and erery other Judge of the 
High Court of Judicature at Patna preciously to entering 
“P®" execution of the duties of his office, ahall make 
and eubsenbo the following declaration before such authority 
or person as the Lieutenant Goremor in Council may commission to reeeii o it — 


'* I, A B , appointed Chief Justice [or a Judge] of the High Court of Judicature at 
Patna, do solemnly declare that I will faithfully perform the duties of my office to the 
best of my ability, know ledge and judgment ’* 


And We do liercby grant, ordain and oppoint that the High Court of Judicature 
at Patna eball hare and use, as occasion may require, a seal 
bearing a device and impression of Our Royal arms within 
an csergue or label surrounding tho same, with tJus msenp 
tion, “The Beal of the High Court at Patna And W© 




Justice, the same shall be deltreied over and kept in the custody of the person appointed 
to Cboei Swstwe •emdw the pnrtXNisiwa ol eectwn One b»isidrsd awd fire, ei the 

Government of India Act, 1915 and Wo do further grant, ordain and appoint that 
whensoever tho office of Cluef Justice or of the Judge to whom tho custody of the said seal 
be committed is vacant, tho said High Court ehkll be, and is hereby authorised and 
empowered to demand, seize and take th© eaid acal from any person or persons whomso 
cier, by what ways and means soever th« same may have come to bis, her or the 
possession 

5 And We do berohy further grant, ordain and appoint that all writs, summonses, 
precepts, tnles, orders and other mandatory process to b© 
Writ Ac, to Issue In Used, issued or awarded by the High Court of Judicature at 
un?cr »eai Patna shall run and bo in the name end style of Us, or of 

Our heirs and successors, and shall be scaled with the seal 
of the said High Court 
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6 And ^\ c do licre^j autlionaj and fmiv>*Tr the Cliirf Justice of the High Court Cls. 6-9 

of Judicature at I^itna from time to time, as occasion 
Arrolotraent of offlwn mav require, and eubject to anj rules and restnctions 

which may be pre«cnbed from time to time by the I leutenant Governor in Council, to 
appoint 80 many and such elcrhs and other mimstcrwl oflieers a.s may bo found neccs- 
ear3 for the administration of justice and the due execution of all the powers and authori 
ties granted and committed to the said High Court bj these Our Letters Patent And 
\\c do hereby ordain that everj «ucU appointment aball bo forthwith aubmittcd to 
the approval of the Lieutenant Governor in Council and shall bo cither confirmed or 
disallowed bj the Lie itenart Goiernor in Council And it is Our further mil and plea 
sure, and c do herebi, for Ua, Our heirs and auecessors, give, grant, direct and appoint, 
that all and even tho officers and cIcrLs to bo appointed as aforesaid shall have and 
receive respectively such reasonable svlanes as tho Chief Justice may, from time to 
time, appoint for each office and place respcctivelj and as the Lieutenant Governor 
in Council subject to the control of the Governor General in Council, may approve of 
Provided alnaj-i and it ts Our will and pleasuie, that allandeverj tho officers and clerks 
to be appointed as aforesaid shall be resident within the limits of tho jurisdiction of the 
said Court, so long as they hold their respective offices, but this proviso shall not mterSere 
mthor prejudice the right of any officer or clerk to avail himself of leaioof absence under 
any rules prescribed from time to time by tho Goiernor Generahn Council, and to absent 
himself from the said limits during tho term of such Icavo m accordance nith tlio said 
rules 

Admission of AdtooaM, Intifs and Atlorney» 

7 And Me do herebj authonxe and empower tlio High Court of Judicature at 

Piitna to approve admit and enrol such and so man> Adio 
Powers of Uigb Cemrt in cates, 1 akils and Attorney's, as to tho said High Court may 
admlttln* AdiocatM taklU . . v . . . \ ^ 

andAttonejs seem meet, and such Advocates, \ akils and Attornei's 

shall bo and aro hereby authorised to appear for tho suitors 
of the said High Court and to plead or to act, or to plead and act, for tho said suitors, 
according as the said High Court may by its rules and directions, determino and 
subject to such rules and directions 

8 And \\ 0 do hereby ordain that the High Court of Judicature at Patna shall 

have power to make rules from time to time for tho qunli 
powers ol nigti Court la fication and admission of proper persons to bo Adiocntes, 
tasking rules for the quill •,,, .... ..r... . ■ 

flcitlon etc of Adiocates, ' akils and Attorneys at Iaw of tho said lligh Courts and 
V skill and Attomejs empowered to remove or to suspend from practice 

on reasonable cause, tlio said Adiocates, t akils or Attorneys 
at Law, and no person whatsocier but such Advocates, Vakils or Attorneys shall ho 
allowed to act or to plead for, or on behalf of any suitor in tho said High Court, evcepl 
that any suitor shall be allowed to appear {lead or act on lus ou n behalf, or on behalf 
of a CO suitor 

Cit il Jurndiction of the IliyS Coart 

9 And t\e do further ordain that the High Court of Judicature at Patna shall 

hare power to remoie, and to try and determine as a Court 
of extraordinary original jumdiction any suit Wing or 
falling uithm the ji.ri«dicti in of any Court siiI ject to its 
superintendence, when tho said High Court may think proper to d> 8> cither in tho 
agreement of the parties to that ctlect, or f>r purjuisis of justice, lie reasons firm 
doing being recorded on the proceedings of tl>e sai 1 High Court 
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10-14 10 AncMIe do further ord«m llml an api^a! sliall lie to the Midlligh Court of 

Aw»lto ,1.. TO* Curt *' «■- l-Jfmc-nt (not U-.ng . jud. 

from Judge* of the Court ment pas’ied in the cxerci*e of appellate jurisaiction in re 
Kpect of a decree or order made in the exercise of appellate 
junsilicf jon l »3 a Coi»rf stahject to the *«|ie«ntenden(» of the said High Court, and rot 
being an order made in the CTerewof nrM«iona1 jurisdiction, and not being a sentence or 
orderpassedor madein the eTCrciscofthe power of superintendence under the proMSwns 
of section l07 of the Gorernment of India Act, or in the exercise of criminal jurisdiction) 
of ono Judgoof the said High Court or one Judge of anj Dinsion Court, pursuant to 
section 108 of the Government of India Act, and that notwithstanding anything herein 
before provided an appeal ahaH lio to the end High 0>urt from a judgment of one Judge 
of the said High Court or one Judge of any Division Court, pursuant to section 103 of 
the Government of India Act, tnado in tho exercise of appcilato jurisdiction in respect 
of a decree or order made on or after the first day of Tebruary, 1920, m the exercise 
of appellate jurisdiction by a Court subject to the superintendence of the said High 
Court where the Judge nho paased tho judgment declares that the case is a fit one 
or appeal , but that the rigbt of appeal from other Judgments of Judges of the said 
High Oawrt or of such Division Cliurt shall be to ITs, Our Heirs or Successors in Our or 
Their Privy Council, as hereinafter provided 

XI And 1\’e do further ordaui that tbeEigh Court of Judicature at Patna shall be 
a Court of Appeal from the Cinl Courts of the Province 
Couris**\n 'the Pronace* ol Bihw and Onssa and from all other Courts subject to 
Bihar and Orissa its superintendence, and shall exercise appellate jnnsdiction 

IS such cases os were, immediately before tho date of the 
publication of these presents, subject to appeal to tho High Court of Judicature at Fort 
11 illiam m Bengal by virtue of any law then in force, or as may after that date l<e 
declared subject to appeal to the High Court of Judicature at Patna bj any law made 
by competent legislative authority for India 


12 And 11 e do further ordain that the Hi^h Court of Judicature at Patna shall 
lia%e the like power and authority with respect to the persons 
8nd^u^a*tV^ ** Infants estates of infants, idiots and lunatics within the Province 
of Bihar and Orissa as that which was vested m the High 
Court of Judicature at Fort lliJham m Bengal immediately before the publication of 
these presents 

Lav! to be admiatelere^ by ike Iligk Court 


\Z Awi We do fusthev oedam that, with respect to the law or equity to be 
applied to each case coming before tho High Court of Judi 
By the High Court lu the catnre at Patna m the ewrcise of its extraordinary ongmaf 
cml i-mdiclmn. moh to ot „u.ty .Ml, »ntj olhem* 
provided he the law or equity which uould have been 
applied to such case by any local Court having jurisdiction therein 


14 And W e do further ordaui that, with respect to the law or equity and rule 
of good coMcwofie to be applied by the High Court of Judv 

By tho High court in catnre at ^tna to each case coming before it in the exercise 
the exercise of appelUto jjg app-lUte jurisdiction such law or equity and rule 
jujUdlctlon conscience shall be the law or equity and rule of 

good oonocienco the Court m -.bicli tbe piocwdmg.in .ock c.so were origitrtllj 

instituted ought to have applied to such case 
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Criminal CIs. 15^21 

lb And ^Vc do furtlicr ordain that tlie High Court of Judicature nt Patna almll 
hare ordmarj' original criminal jurKdiction In mpe t of 
Ordimt) orl«ln»l crlm!n*l s|| gueh persona \nthin the Proiineo of Bihar and Orissa 
Court*'*"" * * ***** gg 0>urt of Judicature at Port William m Bengal 

had such criminal junodiction os-cr irnmnlialcly before the 
publication of these presenta 

16 And We do further ordain that the High Court of Judicature at Patna, in 

the exercise of Ha ordinary original criminal jurudiction, 

Jurl-sdiflion tsfopmons thall bo empowered to try all persons brought before it m 
due course of latr 

17 \nd We do further ordain that the High Court of Judicature at Patna shall 

ha\e cxtraorxiuiary original crimmal jurisdiction over all 
crim*n^lM*M^ftloB *****"** persons reaiiling in places within the jurudiction of any 
Court subject to its superintendence, and shall base autlio 
nty to try at its discretion any such persons brought before it on charges preferred by 
any 3Iagistrate or other officer apeeially empowered by the Government in that 
behalf 

18 And We do further ordain that there shall be no appeal to the High Court 
> i I irom Hlsh Judicature at Patna from any sentence or order passed 

Court VxMclalng oilglnat or made by the Courts of ori*,iDal criminal jurisdiction which 
jurialletlon ujgy constituted by one or more jud^’cs of the said 

High Court But it aliall at the disicetion of any such Court to reserve any 
, . point or points of lavr for the opinion of the said High 
Court max rwfrve poiat* . * 

oflaw Court 

Id Anu U e do further ordim tli&t, on such point or pomts of lair being so 
reserrea as aforesaid, the High Court of Judicature at Patna 
High Court to review shall bare full power and authority to renew the ease, or 
rt*"y°oire"*of ' mwe 5”dgc* ** “’7 necessarr. and ffnally determine 

of the High Court such pomt or points of law, and thereupon to alter tne 

sentence passed by the Court of ongiAal jurisdiction, and to 
pass sucii judgment and sentence as to the aaid High Court may seem right 

20 And He do further ordain that tlie High Court of Judicature at Patna shall 

be a Court of Appeal from the Criminal Courts of the Pro 
AppeaU from other Crl rmce of Bibar and Orissa and from all other Courts subiect 

m nal Court in the Vroxiace . . , , .... ^ 

ofUiharaudOrUia to Its supermten Jenee, and saail exercise apjvUatc juns 

diction ID such cases as viere, immediately before the date 
of the publication of these presents, subject to appeal to the High Court of Judicature 
at Fort William m Bengal by nrtue of any law then ic force, or as may oftcr that date 
be declared subject to apjical to tho High Court of Judicature at Patna by any law made 
by competent legislative authority for India 

21 And We do further ordain that the H^h Court of Judicature at Patna shall 

be a Court of reference and tension from the Cnminal Courts 
Ifrarins of rrfmrd c»*f* subject to Its appellate jurisdiction and shall have power 
sod revbloB of criminal . , , j . ' i, . , . , 

truii to 1 ear and determine all such cases referred to it by the 

Session Judges, or by any other officers in the Province 
of Bihar and Onssa who were immediately before the publication of these presents, 
autnonzed to refer cases to the High Court of Judicature at Fort William m Bengal 
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Cls. 21-26 “nd to rc\ iso all supK eases tried bj any officer or Court possessing cnminal jurisdiction 
m the Prosmeo oI Bihar and Onsia, as siens, immediately before the publication of 
these presents, subject to referenee to or revision by the Ili^h Court of Judicature at 
Fort illiam m Bengal 


22 And ^Vo do further onUm tliat tlio High Court of Judicature at Fatna shall 
baxeponer to direct the transfer of any criminal ease or 
"ilJ'S “Pf™' *'»" “"y O’"'* '» “nj Ollier Court of cqu«l or 
one Court to another aupenor junsibction. and also to direct tfio prelicunary 

msestigation or trial of any criminal ease by any officer 
or Court otherwise competent to Miveatigate or tty it, though such case belongs in 
ordinary course to the jurisdiction of some other officer or Court 


Cnminof X^tr 

23 And A\e do further ordain that all persons brought for trial before the 
Hyli Court of Judicature at Patna, either m the etcfcwe of 
undrt Inaian Pcnufcode**'* original jurisdiction, or in tho exercise of its jurisdiction 
as a Court of appeal reference or revision, charged with any 
oSence f(ir which provision IS made by Act No XLV of 16G0, called the “Indian Penal 
Code,” or by any Act amending or excluding tho said Act which may have been passed 
prior to tho publication of these presents, ehall bo liable to punishment under the said 
Act or Acts, and not otherwise 


Admiralty Jurisi/iction 

24 And Wo do further ordain that tho High Court of Judicature at Patna shall 
liaio and exercise in the Province of Bihar and Onssa, all 
such civil and maritime jurudiction as was exercisable there 
in immediately heforo tho pubhcation of these presents by the High Court of 
Judicature at Fort WiUiam in Bengal os a Court of Admiraltv, ana also such 
jurisdi tion for the trial and adjudication of prize causes and other maritime 
questions as was so exercisable by the Il'gh Court of Judicature at Fort William 
in Bengal 


25 And do further onlam that the High Court of Judicature at Patna shall 

have and ♦•xercise in the Provin'O of Bihar and Orissa, all 
Ciiminal criminal jurisdiction as was exercisable therein un 

mediately before the publieation of these pixsenta by the High Court of Judicature 
at Fort tViJliam in Bengal as a Court of Admiralty, or otherwise in connection, with 
maritime matters or matters of pme 

Tutameniarji and Jafeefate Jurisdiction 

26 And We do further ordain that the High Court of Judicature at Patna shall 

have the like power and authority as that which was jmme 
It-sWwitntaiy and laUv djately bdore the publication of these presents lawfully 
atejur ction exercised Within tho Provui'‘e of Bihar and Orissa by the 

High Court o! Judicature at Fort William m Bengal, m relation to the grantmg of pro 
bates of last wills and testaments, and letters of administration of the goods, chatties, 
credits and all other effects whatsoeverof persons dying intestate Prosnded alwaj-s that 
nothing in these Letters Patent contained shall interfere w ith the provisions of any law 
which has been made by competent legislatne anthontj for India, by which power la 
given to any other Court to grant such prohates and letters of administration 
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J/it/nmonia! Jun$tKtioH Cls. 27-30 

27 AmlWcdo furtlior onliin thftt lh« High Court of Juilicotiire at Patna rliall 
)ia\-c ]un<<l)ctH>n. «ithin the ProMnee of Kiliar and Orissa, 

Jiatrimonlal JurlMlctlnn matters matnmonial between Our subjects 

the CTmsf lan religion IVoridcd alwaj-s that nothing herein contained shall be held to 
interfere with tie eserci»e of ant jurisdiction in matters matrimonial bj any Court, 
not estabh'heil bj Letters Patent within lh« said IVonnce, which h lawfully possessed 
of that jurisdiction 

Poireri o/ iinjU JudgtS and Dinsion Courts 
23 ^\nd At e do herebj declare that an} function which is hereby directed to bo per 
formed by fho Iligh Court of Judicature at Patna, in the 
l<m touru"^^'^ exercise of its original or appellalo jurisdiction, may be per 

formed by any Judge, or by any Dmsion Court, thereof, 
appointetl or constituted for such purpose in pursuance of section One hundred and eight 
of the Gosemment of India Act, 1915 , and ifauch Division Court is composed of two or 
more Judges and the Judges arodisided in opinion as to the decision to be given on any 
point, such jximt shall be decided according to the opinion of the majority of the Judges 
if there bo a majority, but if llio Judges be equally dindcd ‘ they shall state the point 
upon which they differ and the ca«e shall then bo heard upon that point by one or more 
of the other Judges and the point shsti bo decided according to tbo opinion of the 
majority of the Judges who hare beard (he case includmg those who first heard it 

Amendincnt — Tlio words m the last clause after the words cquaJly divided ” 
were substituted for the words tho opinion of (he senior Judge shall prevail by 
amended Letters Patent of 192$ See note under clause 3b of the Calcutta Letters 
Patent 

Contempt of Coart -~A Full Bench of the High Court of Patna has held that a 
Division Dench has pow er unaer thu clause to issue a rule to show cause against commit 
tal for contempt (u) 

Cntl Proetdurt 

29 And A\e do further ordam that it shall bo lawf il for th-'Iligh Court of Judica 
ture at Patna from time to time to make rules and orders 
Bcgdlatiooofriocc ngs jpj, jvguJating the practice of the Court and for the purpose 
of adopting as far as posstllc the provieioDS of (he Code of Civil Procedure, being an 
Act ho A of 190$ passed by the Governor General m Council, and the provisons of 
any law which has been or mav be made amending or altenng the same by competent 
legislative authoritv for India to all proceedings in its testamentary, intestate and 
matrimonial jurudic'ion, respectively 

Cnminal Procedure 


30 And A\e do further ordam that the proceedings in all criminal cases brought 
B^atloD otproceediDss the High Conrt of Judicature at Patna, in the exercise 

of its ordinary original cnmmal jurisdiction shall bo regulated 
by the procedure and practice wlucli was in use m tho High Court of Judicature at 
iort UiUiam in Bengal immediatelv befoio the publication of these presents subje t 
to any law which has been or may bo made m relation thereto by competent 
legislative authority for India , and that the proceedmgs m all other criminal cases 
shall be regulated by tho Code of Criminal Procedure, being Act ISo A’ of 1893, 
passed by tho Governor General in Council, or by such further or other laws in 
relation to criminal procedure as may have been or may be made by such authority 
as afon->aid 

(V) rt iturli J/oRoAar (19.9) 8 Pal 3 3 117 I C 180 ( 29) A P 72 P B 
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Cls. 31'34 ApptaU to Prir;/ Council 

31 Anti \1 e do further ord\ui that any person or persons mas appeal to Us, Our 
rower to srpeal In ehll aucoessors, m Our or their Privy Council, In any 

casrt matter not being of criminal jurisdiction, from any final 

judgment, decree or order of the High Court of Judicature 
of Patna made on appeal, and from any final judgment decree or onlcr made in the 
escrciso of original junsdiclion b^ Judges of the said High Court, or of any Diviiion 
Court, from which an appeal doea not lio to tlie said High Court under the provisions 
contained in tho 10th clause of thp<io presenta Provided m either case, that the sum 
or matter at issue is of tho amount of x-alue of not less than 10,000 rupees, or that such 
judgment decree or order in'olves directly or indirectly, some claim, demand or question 
to or respecting property amounting to or of tho value of not less than 10,000 rupees , or 


orders as ate now in force, or may from time to time bo made respecting appeals to Our 
selves in Council from tho Courts of tho Province of Dihar and Oris'a eseept so far as 
tho said existing rules and orders respeetnely are hereby varied, and subject aim to 
auch further rules and order as Wo may, with the advice of Our Pm-y Council, hereafter 
make m that behalf 

32 And We do further oidam that it shal] be lawful for the High Court of Judiea 
turn at Patna, at its discretion, on the motion, or, if tho said 
to^’^/uUgmrot™ HighCoartbonotsUtingthen, for any Judge of the said High 

Court, upon the petition of any party who considers him 
self aggrieved by any preliminary or interlocutory judgment, decree or order of the 
said High Court, m any such proceeding as aforesaid, not being of criminal jurisdiction to 
grant permission to such party to appeal against the same to Vs, Our heirs and successori 
in Our Or their Privy Council aubjeet to the same rules regulations and limitations 
as are herein expressed respecting appeals from final judgments, decrees and orders 


Appeal In cilmlnat c 


And Wc do further ordain that from any judgment, order or sentenco of the 
High Court of Judjcature at Patna made m the exerci'‘e 
of onginal criminal jurisdiction or in any cnmuial case 
where any point or points of law have been reserved for the opinion of the said High 
Court, in manner provided by the ISth clause of those presents by any Court 
which has exercised onginal jurudiction, it shall be lawful for the person aggrieved by 
such ju^ment, order or sentence to appeal to Us, Our heirs or successors in Council 
provided the said High Court declares that tho case is a fit one for such appeal, and that 
tho api>eal be made under such conditions as the said High Court may establish or require 
but subject alwaj’s to such rules and orders its are now in force or may from time to time 
be made, respecting appeals to Ourselves in Council from the Courts of the Province of 
Bihar and Onssa 

34 And Wo do furtlier ordam that, m all cases of appeal made from any judgment, 
decivo, order or sentence of tho High Court of Judicature 
RutesastotransmbsIcpDot at Patna to Us Our heirs or successors, in Our or their Privy 
do^umenu^'^””^* Council, such High Court shall certify and transmit to Us, 

Our heirs and successors, m Our or their Privy Council, 
a true and correct copy of all evidence, proceeding*, judgments decrees and orders had 
or made, in auch cases appealed, to far as the same have relation to the matters of appeal 
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•acb cofJM to be ond-r the seal of the md lli^h Coart And that the said High CIs. 34-38 

Court shall al«o certifr and tranticit to Us, Oar heirs and iuecrssors in Our or their 

PnvT CouLciI, a copv of the irasons given by tho Judges of such Coart, or by any of such 

Judges, for or agauut the jadgmrnt or determuiatioa appealed against And we do 

farther ordain that the said High Court shall, in sU cases of appeal to Us, Our heirs or 

successors, conform to and execute, or cause to be executed, such judgments and orders 

at We, Our heirs or successors, in Our or their Pnvy Council, may think fit to make m the 

premises, m such manner as any original lodgment, decree or decretal orders, or other 

order or rule of the said High Court, should or might have been executed. 

Eztreite of junsdiction tUtvhert Ikait ot lie tttuaj place 
of ei//in 7 of the Ittgi Court 

33 And Re do farther ordain that, unless the Governor General in Council other 
wuo directs, one or more Judges of the High Court of 
OrlsM by Jadieature at Patna shall nsit the Division of Orusa, by 
way of circuit, whenever the Chief Justice from time to 
time appoint*, in order to exercise m respect of cases arutng in that Dinsion thejnrisdic 
tion and power hy these Our Letters Patent, or by or nniler the Government of India 
Act, 1015, restedinthesaidHigh Court * rronded always that inch vuits shall be made 
not less than four times in every year, unless the Chief Justice, with the approval of the 
Lieutenant Governor in Council otherwise directs Provided aUo that the said High 
Court shall have power from time to time to make rules with the previous sanction of 
the Lieutenant Governor in Council, for dectanng ahat cases or class of esses arising 
in the Division of Oru<a shall be beard at Patna and not m that Division and that the 
Chief Justice mar, in hu discrecion, order that any particular case ammg in th* Divuioa 
of Onsu shall bo heard at Patna or in that Dinsioo. 

36 And R e do further ordain that wbeoerer it appears to the Lieutenant Governor 

in Council subject to the control of the Governor General 
clicSti*' in Council, convenient that the junsdiction and power by 

the«e Our Letters Patent, or by or under the Government 
of India Act, 1915 vested m the High Court of Judicature at Patna should be ezerci«ed 
in any place withm the jurisdiction of any Court subject to the supcnntendence of the 
said High Court other than the usual place of sitting of the said High Court, ot at several 
such places by waj of circuit, one or more Judges of the Court shall visit such place or 
places accordingly 

37 And R e do further ordain that wbeneverany Judge or Judges of the High Court 

of Judicature at Patna visit any place under the 35th or 
Proceed the 3Cth clause of these presents the proceedings in cases 
before him or them at such place shall be regulated by any 
Ian rvlating thereto which has been or may be made by 
competent legulative authority for India 

Iklr^lion of Dulite to Offeer* 

3S The High Court of Judicature at Patna may from time to time make rules for 
delegatmg to any Regt trar Prothonotary or Haster or 
rover to delegate duties other official of the Coort anv Judcial. quanjudi lal and 
non Judicial duties 
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Cls, 39«41 CMSrtJtou o/ J «rt<c?ic(ion o/ the Jltgh Courl tij Judicature o< Fort II lUiam »n Fenjal 

39 And e do /urihet otd&in that the jun.'iiliclion of the High Court of Judi«tur« 

•^t fort H iHiam fn Bengal in onj matter in which juriiJiction 

cl lie JJlph louft^oVjliir ” V to the High Court of Judicature 

V »))**“ Ihitna shall eeaso from the date of the jiuhlicalion of these 

OrUsa ^ *'* l>ir»ents *wid that nil frocecdings ponding in tlio former 

Court on that date m rcftrenco to anj such matter shall be 
transferred to the latter 0>urt 

Pfoiidcd, first, that thoJligh Court of Judicature at Fort \\ilham m Bengal shall 
continue to exercise jurisdictiori — 

(a) in all proceedings pending in that Court on the date of the pubhcation of 
these pre»cnts in which any decree or order, other than an order of on inter 
locutory nature, has Lccn passed or made hy that Court, or in which the 
aalidity of any such decree or order is directly in question,* 

(hj in all proceedings fnot tiemg proceedings referred to in paragraph (a) of this 
el»u«e] pending in that Court on the date of the publication of these pre«en{3 
under tho 13th, 15lh. 2Jnd 23id. 2itb, 2uth, 20th, 27tb, 28tb, 29th, 3'nd, 
33rd, 34tb, or 35th clause of the Letters Patent bearing date at ^^e8tmlO*tcr 
the Twenty eighth day of December, in the \ear of Our Lord One thousand 
eight hundred and aaty fire, relating to that Court and 
(c) in all proceedings instituted in that Court, on or after the date of the publi 
cation of these presents, with reference to any decree or order passed of 
made by that Court 

Provided, seccindly, that, if any question aru'cs as to whether any case w covered 
by the first proviso to this clause, the natter shall be referred to the Chief Justice of 
the ECigh Court of Judicature at Fort U'lUiam in Bengal, and his decision shall be final 

<7cffs for jlfcorjs etc , by Me Ootcmmtnt 

40 And It IS Our further will and pleasure that the High Court of Judicature at 

III h Court to Com 1 P®*”® shell comply with eueh requi-gtjons as may be mads 

witti* reqiSiltlons "’horn ^7 the Lieutenant Governor in Council for records returns 

G^ovemaent tot records |,nd statements, in such form and manner as be may deem 

proper 

Fotcer of Indian Zeyisiaiures 

41 And e do further ordain and declare that all the provisions of these Our 

Letters Fatent are eubject to the legislative power of the 
tureT'^ViwcS^**" Governor General ici Legislative Council and also of the 

GOTcmor General in Council under section Seventy one 
of tho Government of India Act, 1915, and also of the Governor General in cases of 
emergency under section Seventy two of that Act, and may be in all respects amended 
and altered therein 

in V, itness whereof w© bare canoed these Our Letters to be made Patent Hitness 
Ourself at W estminstef the I«inth day of Pebraary, m the Year of Our Lord One thousand 
nine hundred and sixteen and in tho eirth year of Our Reign 

By ^arrant under the King a Sigrt Manual 

(Signed) SCHUSTER 

• See Jtawffoiiind V Slahir i>«i«Z(m7)2 Tat L J e53 «3I C 601 
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Letters Patent for the High Court of Lahore. 
March 21 , 1919 . 


GEORGE THE FIFTH, by the Graeo ot God, of the United Kingdom of Great Cls. 1-3 
Bntain and Ireland, and of the nntt.''h Domimom beyond the Seaj, King, Defender 
of the Faith, Emperor of India, To all to vhom theao Presents shall come, greetings 
^Vhereas by an Act of Parliament passed >n the Fifth and Sixth year* of Our P^eign and 
called the GoTemment of India Act, 1915, it was amongst other things enacted that 
it should bo lawful for Us by letter* Patent to establish a High Court of Judicature 
in any territory in British India whether or not included within tho limits of the local 
jurisdiction of another High Court and to confer on any High Court so established any 
such jurisdiction yiowers and authority as were rested in or might bo conferred on any 
High Court existing at the commencement of that Act , 

And whereas the Provinces of the Punjab and Delhi are now subject to tho Junsdic* 
tion of the Chief Court o! the Punjab which was established by an Act of tho Ooremor- 
Oeneral of India in Council, being Act No. XXIII of 1805, and was continued by later 
enactments and no part of the said provinces is included withm the limits of the local 
junsdiction of any High Court. 

1. Now know ye that Ue, upon full consideration of the premises, and of Our 
specnl grace, certain knowledge, and mere motion have 
CowmUho're* thought fit to erect and establish, and by these presents Wo 

do accordingly for Us, Our heirs and successors, erect and 
establish for tho Province of tho Punjab and Delhi aforesaid, with eilect from tho date 
of the publication of these presents m the Gattlle of India, a High Court of Judicature, 
which shall be called the High Court of Judicature at Lahore, and We do hereby const! 
tnto the said Court to be a Court of Record 

2 And do hereby appoint and ordain that the High Court of Judicature at 
Lahore shall, until further or other provision be made by 
JuSSriuSuigrCom"* “ 0"' •"'* in th» behall ,n tccria.w 

With section on© hundred and one of tho said rceiteii 
Government of India Act, 1915, consist of a Cluef Justice and six other 
Judges, tho first Chief Justice being Sir Henry Adolphus Rattigan, KnuLt and 
tho BIX other Judges being >\illiaKi Chevis, Esquire, Henry Scott Smith, L«/re(r- 
Shadi Lai, Esquire, Rai Bahadur \\aller Aubtlne Rossignol, Enquire, 

Hudson Leslie Jones, Fsquire, and Alan Bnc© Broadway, Esquire, b-u5gr,..j,,^,yj.j_ 
qualified as in tlie said Act is declared ^ 


3 And \\ e do hereby ordain that the Chief Justice and every otli-f Jai r i\ 
High Court of Judicature at LaJiore, vnvvm.W i 

.o ^ 

Bubwnbo the folbwing declaration Ut/r- n/h autf 
person as the Ijeutonant Governor of the Punjab may eomnm.wn to r^^-ire It"— 


“I, A li. appointed Chief Justice [or a Judg-] of t},^ 
cature at Lahore do solemnlv declare that I wdl faithfalJr 
of my oflice to the best of my abibti, knowledge and nJ-~^. •• 


C’/urt of Jodi 
im tli» dot*** 
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Cls. 4-7 4. And \\ 0 do hereby grant, ordain and appoint that the High Court of Jjdicature 

© at Lahore ahall have and uw as occasion inaj re‘]'iire, a *^11 
bearing a dexioc and imprexsion of Our I’oxal ann«, aithm 
an evergno nrlabc] surrounding the same, with thu inscnptinn 
“The Seal of tholflgh Court at Lahore “ And We do further 
grant, ordain and appoint that the and seal shall be dehrered 
{(1 and IkCpt m tlio ciistod} of th© Chief Justiee, and in ci"© of xacancj nf the Office of 
Chief Justice, or during anyabscnco of tlio Chief Ju«tice, the same shall be deUrered 
oxer and kept in tho custody of tho person appointed to act as Chief Justice under the 
proxlsions of section one hundred and five of tho Ooverninent of India Act, 1015, and 
We do further grant, ordxin and appoint that, whensoever the office of Chief Justice or 
of tho Judge to x\liam tho custody of the avid seal be committed is vacant, the said 
High Court shall be, and is herehx, authorized and empowered to demand, seize and 
take the said seal from any person or persons whomsoever, bj x\hat wajs and means 
aoox or the same may have como to Ins, her or tJicir possession 


5 And A\ 0 do horebj further grant, ordam and appoint that all writs, summonses, 
Writs etc to Issue la pfwpts, rules, orders and other mandatory process to be 

unkrscat'^* tzoan aa4 used issued or awarded br the High Court of Judicature at 

Lahore shall run and be in the name and st^le of Us, or of 
Our heirs and successors, and shall be scaled w ith the seal of the said High Court 


6 And 0 do herebj authorize and empower the Chief Justice of the High Court 

oI ommM »• '» ''»«■. “> O'-".'!.” 

re<iuire, and subject to any rules and restrictions which mav 
ho prescribed from time to time by the Lieutenant Governor of the Piiiijab, to appoint 
so many and such clerks and other mmisterial officers as may bo found necessary 
for the administration of justice and tho due execution of all the powers and 
authorities granted and committed to the said High Court by the<e Our Letters 
Patent , And it is Our further will and pleasure and we do herebj, for Us, Our heirs and 
successors give, grant direct and appoint, that all and every the officers and clerks to be 
appnnted as aforesaid shall have and recciro respcctivelv such reasonable salaries as the 
Chief Justice mxy, from time to time, appoint for each office and place respectively, and 
as the Lieutenant Governor of the Punjab subject to the control of the Governor General 
in Council, may approve of Provided always, and it is Our will and pleasure, that all 
and every the officers and clerks to be appointed as aforesaid shall be resident within 
the limits of the jurisdiction of the said Court, so long ns they hold their respective 
offices , but this proviso shall not interfere with or prejudice tho right of any officer or 
clerk to avail himself of leave of absence under any rules prescribed from time to time 
by the Governor General m Council, and to absent himself from the said limits dunng 
the term of such leave in accordance with the said rules 


Admission o/Admatea, Talth and Allorne!/s 


AndWe do hereby authorize and empower the High Court of Judicature at Lahore 
to approve, admit and enrol such and so tnony Advocates, 
Vakils and Attomejsas to the said High Court may seem meet, 
and such Advocates, Vakita and Atlorneja shall be and arc here* 
by authorised to appear for the suitors of the said High Court, 
to plead and act, for the said suitors, according as the said 
High Court may by its rules and directiona determine, and subject to such rules and 
directions 


Powers of High Court la 
admitting Advocate* XaWIa 
and Attomc}a 


and to plead or to act, o 
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6 And Wo do hcrcb> ordsm that the High Court of Judicature nt Lahore fihnil Cls. 8>11 
have power to make rulea from time to time for tho quali 
IMw-n ol High Court In Jieation and admission of proper persons to ho Advocates, 
tnsUng nifc-» lor the qostlfl .... , , . » » .1 1 .. i . 1 

e»UoB., etc ol Adrocstcf, \akils and Atfomeja at Laur of the said High Court, and 
\»vlli»nJ Altonie}-! empowered to remote or to suspend from practice, 

on reasonable eau«e, the said Adioeates, Vakils or Attorneys at I.aw , and no person 
what'ocTcr but such .Advocates, Vakils or Attornejs shall bo allourd to act or to plead 
for, or on behalf of, unj suitor m tho said High Court, except that any suitor shall bo 
alIowe<l to appear, plead or act on his own behalf, or on behalf of a co suitor 


Citil i/uritf/tcliOR of lAe High Court 


9 And Ate do further ordain that tho High Court of Judicature at Lahore shall 
hate puncr to remote, and to tr) and determine, as a Court 
Extraordinary otlglnil of extraordinary original junsdiction, any suit being or 
«l\il jurUdirtion falling within the jun<diction of any Court 8ub;eet to its 

supcnntendence, when the said High Court may think proper to do so, either on the 
agreement of the parties to that cfTect, or for purposes of justice, the reasons for so doing 
being recorded on the proceedings of the said High Court 


10 And We do further ordain that an appeal shall lie to tlio said High Court of 
Judicature at Lahore from the judgment (not being a.udgment 
Apresl to the High tourt pasicd in the excrci o of appellate lurmbction m respect of 
Irom Judges ol tha Court ‘ . . , ‘} , „ ' , 

a decree or order made m the ezereue of appellate junsdic 
tion by a Court subject to the supcnntendence of the said High Court, and not being an 
order made in the exercise of revisional jarrtdjctton, and not being a sentence or order 
passed or made in the czerci<c of the power of supcnntendence. under the provisions 
of section 107 of the Government of India Act, or in the exercise of criminal jurisdiction) 
of one Judge of the said High Court or one Judge of any Division Court, pursuant to 
section 108 of tho Government of India Act, and that notwithstanding anything herein 
before provided an appeal ehall be to the said High Court from a judgment of one Judge 
of the said High Court or one Judge of any Division Court, pursuant to section 108 of 
the Government of India Act, made on or atler tho first day of February, 1920 in the 
exercise of appellate jurisdiction in respect of a decree or onler made m the 
exerci«o of appellate jurisdiction by a Court subject to the superintendence of the said 
High Court, where the Judge who pasted the judgment declares that the case is 
a fit one for appeal , but that the right of appeal from other judgments of Judges of 
the said High Court or of such Division Court shall be to U«, Our bcirs or successors 
in Our or their Privy Council, as hereinafter proiideiL 

11 And AA e do further ordain that the High Court of Judicature at Lahore shall 
be a Court of Appeal from the Civil Courts of the Provinces 
Courts^ln U°e°rrovlQce?'ot Punjab and Delhi and from all other Courts subject 

the I'luijab snd Delhi to its superintendence, and shall excrcire appellate juris 

diction in such cases as were, immediately before the date 
of the publication of thc'e prerents subject to appeal to the Chief Court of the Punjab 
by virtue of any law then in force, or as may after that date be declared subject to 
appeal to the High Court of Judicature at Lahore bv anv law made by competent legis 
lative authority for India 
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CIs. 12-19 12 And TTc do further onlain thM tlw High Court of Judicaturo at Lahore shall 

Juris llctlon as to iB/ant hftsotholiLc porrerand autlioritj with rospcct to the persons 
and Lunatics” o o m » of infants, Idiota and lunatics withm tho Pro 

\tncC3 of tho Punjab and IVllu as that srhich sins Vested In the 
Chief Court of the Punjab immediatel} before tho publicntionof thc'c presents 

X/iw to It <b/mini«frref bij the Jligh Court 

13 And 1^0 do further ordain that, nithresjioct to the larr or equity to be apphed 

to each case Coming lioforo tho High Court of Judicature at 
Dy tlio nigh Ojuit In tlm Lahore in the exorcise of its cxtraorilinarj original civil 
otuT^i junsdietion. socli Ian or equity shall. Until othenvi»o pro 

Tided, bo the Ian or equity which would have been applied 
to such case by any local Court haring junsdtction therein. 

14 And Wo do furtlier onlain that, with respect to the law or equity and rule 

of good conscience to bo applied by tbo lligh Conrt of Judi 
th?^f ^‘^***^ Lahore to each ca«o coming before it in the exercise 

JurUdlctbn* ” aprcllito appcllaio jurisdiction, such law or equity and 

rolo of good Conscience ehall bo the la« or equity and rule 
of good conacieDco nhich tho Court m nliicli the proceedings m auch ease were origin 
ally instituted ought to hare applied to such eB»c 

Criminal Jurt^Jietion 

15 And We do further ordain that tho High Court of Judicature at Lahore shall 

OfillfljtyorlalMlalmlQsl ordinary original criminal jonadiction in respect of 

|uii«auuoa ot the nifh all such persons mthm the ProTinces of the Punjab and 
Delhi as tbo Chief Court of the Punjab had such criminal 
jurisdiction oTer immediately before the publication of these presents 

16 And We do further ordain that tho High Court of Judicature at Lahore, m 

the exercise of us ortlinaiy original criminal jurisdiction 
Jurlsdlc-tlon as to persons shall be emponered to try all persons brought before it m 
due course of Ian 


17 And We do further ordain that the High Court of Judicature at Lahore shall 

have extraordinary oogmal enmina] jomtbctioa over all 
crlm^n'^jadslTctlon”'*^''''* persons residing In places unthm the jurisdiction of any 
Court subject to its aupcrinteodeiico, and shall have autbo 
rity to try at its di«crction any such persons brought before it on charges preferred by 
any magistrate or other officer, specially empowered by the Government in that behalf 

18 And Wo do further ordain that there ahall bo no appeal to tho High Court of 
>0 appeal trom High Judicature at Lahore from any sentenco or order passed 

j?rlJdlct'o*n"‘*‘“® or made by the Courts of original criminal jurisdiction which 

may bo constituted by ono or more Judges of the said High Cu^t Put it shaO be at 
Court way reserve poiats tho discretion of any such Court to reserve any point or 
ef 1*"' pomts of law for tho opinion of the said High Court 


19 And He do further ordam that, on such point or points of law being so re 
served as aforesaid, tho High Court of Judicature at Lahore 
shall have Ml power and authority to review the case or 
Buch part of It as may bo necessary and finally determine 
1 oY the bifli Court such point or points of law, and thereupon to alter the sen 
H tence passed by the Court of original jurisdiction, and to 

direciudgmcnt and eentcnce as to the said High Court may seem right 
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20 An c do further onUm th'vt th« Iliph Court of Judicature nt Lahore <h')]l ds, 20'24 
I>o n Court of Appeal from tlio Criminal Courts of the Pro 
Arre^4 from other cri Mncc5 of tho Punjab and Delhi And from all other Courts 
« “Sf Se'l^nAb subject to Its sujienntcndence. and shall cxerci«o appellate 

jurisdiction in such cases as ucrc, immediately before the 
dale of the puMication of the«c presents, subject to appeal to tho CTucf Court of tho 
Punjab bj virtue of anj law then m force, or as may after lliat date bo declared subject 
to appeal to tbe High Court of Judicature at l^horc bj any lav made bj competent 
legislative autbontj for India 


21 .Vnd Wo do further ordain that the lligb Court of Judicature at Lahore shall 
be a Court of reference and rc\ Hion from the Criminal Courts 
Ilcsrin: ot rrlciteil ras's eutjeet to ita appellate jurisdiction, and shall have poncr 
trials criminal jj^jp^niino all such ca<es referred to it by tho 

Sessions Judges, or by anj other officers m tho Provinces of 
the Punjab and Dclbi vho verc, immcdialel} before the publication of these presents, 
authorized to refer ca'cs to tho Chief Court of the Punjab and to revise all such ca«es 
tned t»j anj officer or Cburt po''sc«<ing criminat jurisdiction m tho Prormces of tho 
Punjab and Delhi, as nere, immodiately before the publication of tbe<o presents, subject 
to reference to or reeuion by the Chief Court of the I*unjab 


22 And W e da further ordam that tho High Court of Judicature at Lahore shall 
have pover to direct the transfer of any criminal case or 
nish Court ini7 dlrrct appeal from anj Court to anj other Court of equal or supe 
OM to anoth«* jurisdiction and also to direct the preliminary mvestiga 

tioQ or trial of any criminal case by anj officer or Court 
otherwise competent to inve«tigaie or trj it though such ca«e belongs m ordmary course 
to tbe jurisdiction of some other officer or Court 


Crtminal Laic 

23 And W e do further ordain that all persons brought for trial before the High 
Court of Judicature at Lahore, either in tho exercise of its 
under IndUnP^aP^Je*** original junsdiclion. or in tbe exercise of its jurisdiction as 
a court of appeal, reference or revision charged uith any 
offence for which provision is made by Act No NLV of 1860, called the Indian Penal 
Code, ’ or by any Act amending or excluding the said Act which may have been passed 
prior to the publication of these presents, shall be liable to punishment under the said 
Act or Acts, and not otherwise 


Ttaiamtnlary and Inltdaft Jurisdittion 

24 And W e do further ordain that the High Court of Judicature at Lahore shall 
^ ^ have the like power and authority as that nhich was iminedi 

tiu”iiri^lcu^ ately before the pabbcation of these presents lawfullj exer 

ci«ed within tbe FTovincea of the Punjab and Delhi by the 
Chief Court of the Punjab m relation to the granting of probates of last wills and testa 
ments, and letters of administration of the goods ehatteb, credits and all other eifects 
whatsoever of persons dying intestate Provided alwaja that nothing in these Letters 
Patent contained shall interfere with the prorisions of auy law which has been made 
bj competent legislative authority for India, by which power is given to anj other Court 
to grant such probates and letters of administration 
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Cls. 25'29 VnfrimontnlJuuaiiietton 

25 And U c do further orilAin Ihiit the High Court of Judicature at Ijihore rtall 
Malrlmonlal Jurlsijletlon joriMliction. t»itlm the ProvincM of the Punjab ard 

Delht II) mAttcm matrimonial between Ouraubjcctsprofi^sing 
tbo Clirisfian religion ProTiiletl at«ra\a that nothing herein eontainej shall l>e held to 
mterfirc with the cxcrci«o of anj jun^iliction m matters matnisomal by anj* Conrt.not 
estabhihed bj letters Patent willnn the said ProMnees, which is lawfully powssed of 
that jurisdiction 


Po>nr» of amgte Judgtt ond Pmston Coiirta 
26 And^^edo hercbj declare that any function which is herebj directed to be 
performwl I y the High Court of Judicature at Lahore m the 
»lon'i^urti°'*^'* esercise of Us original or appellate jurisdiction maj be per 

formed by any Judge, or bj anj Division Court, thereof 
appointed or constituted for such purpovs in pursuance of section one hundred and eight 
of the Government of India Act, 11115 , and if such Divi«ion Court is composed of two 
or more Judges and the Judges arc divided in opinion as to t lie decision to be given on any 
point such point shall be dmdi U according to the opinion of the majority of the Judges 
if there bo a majority but it tbc Judges Im: equally divided they shall state the point 
upon which they differ and the case shall then be heard upon that point by one or more 
of tho other Judges and the point shall be decided according to the opinion of the majontj 
of tho Judges who have heard the case including those who first beard it 

Amendmeat — Tbo words m the last clause after the words equally divided 
were substituted tor the words * the opinion of the senior Judge sluiU prevail by the 
amended Letters Patent of 18J8 See note under clause 3C of the Calcutta Letters Patent 


Ciof Proetdare 


27 And ^^e do further ordain that it shall be lawful for the High Court of Judi 
_ eature at Lahore from time to tifno to make rules and orders 

ItC^ulatlonoJptoreedlos# , , . , .. 

for regulating the practice of the Ckiurt and for the purpose 
of colopting as far as possible the provisions of the Code of Civil I^ocedure being an 
Act J,o V of 1908, parsed by the Governor General in Council and the provisions of 
any law which has been or maybe made, amending or altering the same by competent 
legislatiTO authority for India to all proceedings m its testamentary, intestate ami 
matrimonial jurisdiction respectively 

Criminaf Procedure 


28 And t\e do further ordam that the procecifings ui e.U criramaf cases broagflC 

before the Higli Court of Judicature ot Lahore shall bo regu 
lUsiL-tionofprocceaings ly the Code of Criminal rrocedurc being an Act 

1»0 V of 1693 p&socd by the Governor Genera! in Council or by such further or other 
law m relation to criminal procedure os may have been or may be made by competent 
legislative authority for India 

ApptaU lo Pnry Council 

29 And tVe do further ordam that any person or persons may appeal to Us, Our 

heirs and eucewsors, in Out or their Privy Council m any 
rover to srpcM ia d'H matter not being of enmlnal jurisdiction, from any final judg 
ment, decree or order of the High Court of Judicature at 
Lahore made on appeal, and from any final judgment, decree or order made in the 
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exerci*^ cf onpnal junvliftKm l>y Jnlrrs of thewid Hi?h Court, or of inr Ihruion 
Court from »hich »n »ppr*l not 1 h* to thoMKl lli^h Court under the provuiocs 
contained m the loth tUn.e of the«e pre«e’»t». Proridrd jn either ea.«e, that the *nm 
or matter at wue w of the amount or value of not than le«« lO.orv) rupee*, or that *uch 
judgment, decTJe of order involve*, dirrctiv or indirectlr, some claim, demand or qne«t ion 
to or r e *pecting properlv amounting to or of the value of not Ic«s than 10,000 rupees , or 
from any other final judgment, decree or order made either on appeal or othenri*e as afore* 
aaid, when the aaid High Court declare* that the ease « a 6t one for appeal to L*, Our 
heirs or suecessoi*, in Our or their PnT\ Couneil , l>ut subject alwavs to such rules end 
orders as are now m force, or maj from time to time l>e made, respecting appe*ls to 
Our*elvea m Council from the Courts of the rrovince* of the Runjab and Delhi except 
so far as the said existing rules and orders tv«pcctivelv are hereby varied , and subject 
aL«o to such further rules and orders as We mav, with theadviee of Our Pnvj Council, 
hereafter make m that behalf 

30 And W e do further ordain that it shall be lawful for the High Court of Judi 

cature at Lahore at its discretion, on the motion, or, if the 
^cora Intcflocetory mud High Court te not sitting, then for any Judge of the 
said High Court, upon the petition, of anv party who con- 
siders himself aggneved by any preliminary or mtcrlocntorv judgment, decree or order 
of the said High Court, m any such proceeding as aforesaid, not being of criminal 
jnmdictiOD, to grant pennisson to such part) to appeal agrmst the a*me to U«, Our 
heirs and successors, in Our or their Priv} Council subject to the seme rules, reguhtions 
and limitations as are herein expressed re sp cctmg appeals from finsl judgment*, deertes 
and orders 

31 And W c do further ordain that from an} judgment, order or sentence of the 

. . . _ High Court of Judicature at lAbore, made in the exercise of 

Avrra] la cnminsl «•<•* “ . . . . . 

original criminal junsdKtion or in anv criminal c&se w here anj 
point or points of law have been reserved for the opinion of the said High Court, in 
manner provided by the ISth clause of these presents, by any Court which has exerciseil 
original junslietion, it shall be lawful for the person ogcrieved bi such judgment, order 
or sentence to appeal to Ls, Our heirs or snccessors, in Council, provided the s,nd High 
Court declares that the case is a fit one for such appcnl, and that the appeal be made under 
such conditions as the said High Court mav establish or require, but subject alwavs to 
such rules and orders, as are now in force, or maj from tune to time !« ni"de, respecting 
appeals to Oursels es in Council from the Courts of the Pros inces of the Punjab and Delhi 

32 And W e do further ontsin that, in all ease of appeal made from anv pi^gmrnt, 

decree, order or sentence of the High Court of Judicature 
V*\lil”ee'sn<l'oOi"r Lahore to Vs, Our heirs or successors, m Our or their 
ducument. Privy Council, such High Court shall ccrtifv and transmit 

toL* Our heirs and successors inOur or their I'riw touncil, 
a true and correct copj of all evidence procccdinc* judsment* decrees and onlers had 
or made, m such cases appealed, so far as the same hvvo relation to the mstters cf 
appeal, such copies to be certifi“d under the seal of the said High Court \nd that the 
said High Court sliall also ccrtifv and transmit to Us, Our heirs and successor*, in Our 
or their Pnvj Council, a copv of the reasons given bv the Judges of such Court or by anj 
of such Judge*, for or against the judgment ordeteRnination apj>calcsl egsin*t \iul W c 
do further ordain that the said High Court shall in all €^*es of aj jwvl to I * Our heirs or 
successors conform to and execute, or cau«e to be executed, such judgments and orvlrrs as 


' [Lahore.] 
Cls,29^ 
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CIs. 32037 t", Our licirs or flucccsHon, m Our or tlicir Prny CouncU, may think fit to make in the 

premises, in such manner M an\ original judgment, decree or decretal orders, or other 
order or rule ol tho said High Court, should or might haac been executed 


£xercii« oj J urtadtelion elKieXere Mon at tht vsual jiaer of tiltinj of the Ihjh Court 


33 dnd 11 c do further onlain that nhencrer it appears to the Lieutenant Governor 
of tho Ihinjab, subject to the control of the Goiernor General 
circuit^** commission* and Council, eonrenient that the jorudiction and poner by 
fhe<p Our I.et{ers Phtent, or by or under (he Government 
ofIndiaAct lD15,^estedmthoHlKhCuurt<lfdudlcaturo at Lahore should be cserciyMl 
in anyplace unthin the jurisdiction of any Court subject to tbesnpermtendenco of the saiJ 
High Court, other than (he usual piacoof sitting of tho said High Court, or at several 
such places bjwayof circuit, one or more Judges of the CjUrt shall ri«t such place 
or places accordingly 


34 And 11 o do further ordain that trhenerer any Judge or Judges of the High 
Court of Judicaturo at Lahore visit any place under the 
33rd ctauso of these presents tlio proceedings in cases belore 
luni or them at such place shall be regulated by any ia'^ 
relating thereto which has been or may be made by comps 
tent legislatiro Authority for India 


Defcyiition of to OJpctrt 

35 7he High Court of Judicature at Lahore may from time to time make rules 

for delegating to any P^egistrar, Prothonotary or JIaster or 
rower to <lci git« Outl«s other official of the Court any judicial, quasi judicial and non 
judicial duties 

Calls for MConfi, </e , 6y the Ooiertmtnl 

36 And it is Gur further will and pleosuir that the High Court of Jodicatwre at 

Lahore shall eotoply with such requisitions as may be made 
Hl*h Court tn comply hy tho Coveruor General m Council or by tho Lieutenant 
crnnj«t“ior re«rd«"*fK^ Governor of the Punjab for records, returns and stateroents, 
in such form and manner as be may deem proper 

foatre of Indian hfgialature 

2-7 A»d Wo do furfbrr ordwo and declare that all the provisions of thes-o Our 
Letters Patent arft subject to the legislative powers of the 
tu^s'rrMcrNcS'*'*” Governor General in Legislative Council and also of the 

Governor General in Council under action seventy-one of 
the Government of India Act, 1015 , aad atan of the Governor General in cases of emer 
gency under section seventy two of that Act, and may bo in all respects amended and 
altered thereby 

In WltBess thereof IVe have caused these Our Letters to be made Patent 
"Witness Ourself at 'Wcstrainater tho 2Ut day of March in the Year of Our Lord 
one thousand mne hundred and nineteen and in the ninth k ear of Our reign 
By Warrant under the King s Sign Manual 


(Signed) SCHUSTER 



Letters Patent for the High Court of Rangoon. 

{yovonhcr II, 1922.] 


GEOT^GEtUE FIETil bj Gic Gnccot Gad oi the Vnit^d Kingdom ol Grrat linlain Cls. 1, 2 
and Irc’and and of the British Bominjons brjond the Seas*, King, Defender of the Faith, 

Emperor of India To all to iihoni the'e l*te«ents shall come, Greeting , Whereas in 
the Government of India Act, it n as amongst oilier things enacted that it should be lawful 
for Us bj Letters Patent to establish a High Giurt of Judicature m any territory in 
Bnti<h India whether or not included within the limits of tho local jurisdiction of another 
High Court and to confer on anj High Court so established an> such jurisdiction, powers 
and authontj as srere vested in or might be conferred on any High Court existing at the 
commencement of that Act 

And whereas that jiartion of the Province of Burma known as Lower Burma is now 
within the limits of tho jurisdiction of tho Chief Court of Lower Burma which was estab- 
lished by an Act of the Governor General of India in Legislative Council, being Act 
No VI of 1000, and whereas that portion of the said Provineo known as Upper Burma 
IS mth certain exceptions now within tho limits of the junsdiction of the Judical Commis 
sioner of Upper Burma appointed m pursuance of a Itegulation of the Governor General 
of India m Couneil, being Regulation No Vof 1802, and of the Court of tho Judicial 
Commissioner of Upper Burma which was established by a Regulation of the Governor 
General of India m Council, being Regulation No Mil of 1888, and was continued 
bj P^egulation of tho Governor General of Indian in Council being Regulation No I 
of 1800 

And wliereas no part of the said Province is included within the limits of the local 
jurisdiction of any High Court 

1. Now know yc that Re, upon full consideration of the premises and of Our special 
Grace, certain knowledge, and mere motion, have thought 
** ** erect and establish, andby these presents Re do accord 

ingly for U», Our Heirs and Successors, erect and establi.h, 
for tho«c portions of the Province of Bnnnnb, at present within the limits of the jurisdio 
tion of the said Chief Court of Lower Burma and of tho said Judicial Commissioner 
and of the said Court of the Judici-tl Commissioner of Upp'r Burma, as afiresnid, with 
effect from the date of the publication of these presents la tho Ga'tllt of Inifia, a High 
Court of Judicature, which shall bo called the High Court of Judicature at Rangoon, 
and R e do hereby constitute tho said Court to bo a Court of Record 

2 And Re do hereby appjmt and ordain that the High Court of Judicature at 
t tntinn and first shall nntil further or othi^r provision be made 

Jud^s of the High Court or Our Heirs and Success >r«, in that belialf in accord 

anco with section one hundred and one of tho Govern- 
ment of India Act, ordinarily consist of a Chief Justice and nA less than seven other 
Judges, the first Chief Justice bemg Sjdne} AhddecU Robiftsm KrviaKt. and the 
other Judges King Leslie Harry Saunders, Lsquue, C<ini]wniun of tho Most Fxalteil 
Order of tho Star of India Ataung Km, F«quire, Charles lliibp Radford \ ounp, I squire, 
llenr} Sheldon Pratt, Esquire, Itenjamin Herbert Healvl, ] squire, John Gitj Rutledge, 

Vsquite, one of Our Counsel teamed in the Jaw and Hugh Finest XfucCwll, I-squirr, being 
respcetivcl} quabfied os m the aaul Act n declared 
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Admittion r>f AJncnIf* and n^tJerf CIs. 7-11 

7. And We do hereby tnthnnze tnd empower the High Court of Jndiceturc at 
Rangoon to approre, admit and enrol auch and ao many 
Court Advocate*, Pleaders and Attorneys aa to the aaid High Court 
neadm Bad AttornrTi, ’ mayacemmeet andsueh Advocates, Pleaders and Attomevs 
shall l« and are herebt aathnnml to appear for the •uKors 
of the raid High Court and to plead, or to act, or to pleadandaet, for the said suitor*, 
according as the aaid High Court may by its rules and directions determine, and subject 
to such rules and direction* 


See In Itt moiftr ofttrtatn First Gmdt AdroeaUrs (r) 

8. And We do herebv ordain that the High Court of Judicature at Rangoon shall 
ha%^ power to mako rules from time to time for the quali 
roirets of KUh Court In fication and admi«sion of proper per'ons to bo Advocate*. 

*0f tdvoeBfw Pleaders and Attomevs of the said High Court, and shall 
ileadfti and Attemev* be empowered to remove or to suspend from practice, on 
rea«cnable cause, the said Advocate*, Pleaders or Atfomevi 
and no perron what'cever but such Advocate*, Pleaders or kttorteva aball be allowed 
to act or to plead, for, or on behalf of, anv suitor of the said High Court, except that 
any suitor shsU be allowed to appear, plead or act on his own behalf or on behalf of a 
CO suitor 

Cirif Jurudieticn ofihe tltjh Court 


9 And We do herebv ordain that the High Court of Judieatute at Rangoon shall 
hare and exerci e ordinary original civil jurisdiction vnthm 
Local liinjti of the jueh (ooal limits as ma\ from lime to time bo declared and 
ordinarv orl.uial cnil ... . . 

JurisdictloD pro>cntc<i by any law made br the local legi<lMure and 

until some local limits shall be so deehred and prcacrilcd, 
within the limits of the ordinary original cinl jurisdiction of the Chief Court of Lower 
Burma immediately before the publication of thc<o pre<ent«, and the ordinary originil 
cinl jurisdiction of the said High Court shall not extend bevond the limits for the time 
being declared and presenbedas the local limits of auch jnri diction. 


Ortslnsl JorisdirtiOQ 


And W e do further ordain that the High Court of Judicature at Rangoon m the 
eserci‘c of its oridmarv original civil jurisdiction shall bo 
empowered to receive, try and determine suits of eierv 
dcscriptiou if, in the cs&o of suits for land or other iitiinovabic 
propertv such land or property shall be situated, or in all other cases if the cause of 
action shall have arisen, either wholly or, in caeo the leave of the Court shall have Ivcn 
hrst obtained, in part, within tho local Imuts of the ordinarv original civil jurisdiction 
of the said High Court, or if the defendant *t the time of tho commencement of tho 
suit shall dwell, or carry on buninc<s, or per'onallj work for gam within such bruits, 
except that the saidHigh Court shall cot harts such onginal jurudiclion in ca'cs falling 
wnthin the jun diction of the Rangoon Small Can c Oiurt 


11 And W e dc further onlain that tho High Court of Judicature at Rangoon shill 
Extraordini orl laal power to remove, and to In and detemiine, as a Court 

chU ju^SiciiOT estraordintn onpnal cml j«n*(bclion. anv suit Uing 

or falling withinlhejnnsdiction of ant Court subject to 
Its supcnntcmlence, whenthesaidlligh Court mav think proper to do so, cither on the 
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Cls. 11*14 Application for Transfer. — Application for transfer should bo heard by a Judge 
sitting on the Original Side of the Ifigh Court (tr) The origins) side of the High Court 
IS not competent to transfer o proceeding under the Provincial Insohcncy Act from one 
Court to another (z) 

12 And M 0 do further ordain that when tho plointid has several causes of action 
against the defendant, such cau«es of action not being for 
ofacUon^ * »«wa eausca Jand or other immovable propcrts, and the High Court of 
Judicature at Rangoon shall have original jurisdiction in 
respect of one auch can«o of action, it ahall Lo Jasrful for the said High Court to call on 
the defendant to show cause viliy the several causes of acticn should not be joined 
together in one suit and tomahesnehorder for trial of the sure as to the said High Court 
shall seem fit 


13 And Wo do further ordain that an appeal shall lie to the High Court of Judiea 
tore at Rangoon, from the judgment (not heinga judgment 
from of Vhe^oiart* made m the esiercHe of appellate jurisdiction in re’pect of 
s decree or order made in the eserci«e of appellate jurisdiction 
by a Court, subject to the aupcrintendence of the said High Court, and net being on order 
made in tho exercise of rcMsional jurisdiction, and not being a sentence nr 
order pas‘ed or made m tho exercise of the power of superintendence under the provisions 
of section 107 of the Government of India Act, ormtheexerciee of criminal jurisdiction) 
ofooe Judge of the said High Court orooe Judge of any Riviaion Court, pursuant to section 
108 of the Government of Indus Act, and that notwithstanding anjrthing herein before 
provided an appeal shall lie to the said High Court from a judgment of one Judge of the 
said High Oiurt or one Judge of any Division Court pursuant to section 103 of 
Government of India Act made in the exerci«o of appellate jon«diction in respect of a 
decree or order made on or afterthefiratdayof February, 1020, m the eserci«e of appellate 
jurisdiction by a Court, subject to tho BUpenntcndence of the said High Court, where the 
Judge who passed the judgment declares that the case is a fit one for appeal, that 
tho right of appeal from other jadgments of Judges of the said High Court of such 
Division Court shall be to Us, Our Heirs or Successors in Our or Theit Privy Councif, 
as hereinafter provided. 


14 And 

Arpenl fiom o 
Couits 


of the Judicial Commissioner of Upper Banna was a Court of Appeaf and from all other 
Civil Courts, whether withm or without the Province of Burma, for which the said High 
Court is declared to be a Court of Appeal by any law made by the local legislature or 
. 1 _ ... T»,i a ^n,l «hiTl exercise appellate jurisdiction 

< publication of these presents 
, • 1, r to the Court of the Judicial 

. , i in force, or as may after that 

date bo declared subject to appeal to the said High Court by any law made by the local 
legiajature or by competent legi«Iativa authority for India 


(te) Jujnier Ctnfral In* iranft Cg 

Atn (1023) 1 U#Dg 229 I C 470 
( S3) A It 185 


(x) Oontr Ahmrd Brtt/ifn In lAa maHrr of 
(lO’fl) 4 Rang Sol 100 1 C 265 { 27) 
A R 103 
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15 .Vnd \\e do further ottlAin th\t the High Ci>urt of Judicuturc at Rangoon ahill CIs. 15'2I 
h\vc the like power and authonte «ith respect to the personi 
tnj *’ *'^*®** and i-itate^ of infant«, Idiota and limatJea « ithin the I’rovince 

of Rurmi, a* th^t which waa restwl in the CTiicf Court of 
Loner Burma and the Court of the Judicial Commwioner of Uppor Burma imme 
diatelv before tl e publication of the«c pre*enta 


16. And \\e do further ordain that the Court for relief of in«olrcnt debtors at 
Rangoon ahal) bo held heforo one of tho Judges of the High 
rTo\L«l(Mi with Te«pect Court of Judicature at Rangoon, and tho said High Court, 
to the InsoWent Court . .... ..... . .. 

and any such Judge thereof, ahail hare and exercise within 
the Province of Burma, such power and authorities with respect to original and 
appellate jurisdiction and otherwise as are constituted by the taws relating to insolvent 
debtors in the Provmee of Burma 


17 And AVe do further ordain that, with respect to the law to be applied to each 
case eomiDg before the High Court of Judicature at Ran. 

Law to l>« administered ® ^ . . . . 

bv the Uich Court In the goon in the exercise of ila ordinary original cml jurisdiction, 
** applied by 

the Chief Court of Lower Burma to such cose if these 
Letters Patent had not issued 


18 And We do further ordain that, with respect to the equity to be applied to each 
V I. . V. s > • ease commg before tho High Court of Judicaturo at Rangoon 
t«r»5'*by the ni*h CotT « exereue of its ©rdinaiy original cml jurisdiction, such 

In the everrlae of ordinary equity shall be the equity as neatly os may bo which tho 

original ell Q juriadicuoa High Court of Judicature at Fort William in Bengal in 

the exercise of its ordmary original civil jurisdiction is authorized to apply to such 


Law and equity to be 
administered by (he High 
Court b> the exerelae of 
extraordinary original cItII 
jurisdiction 


19 And We do further ordain that with respect to the law or equity and rule of 
good conscience to be applied to each case commg before the 
High Court of Judicature at Rangoon, in tho exercise of its 
extraordinary original civil jurisdiction, such law or equity 
and rule of good conscicDce shall, untd otherwise provided, be 
tho law or equity and rule of good conscience which would 

Lave been applied to euch case by any local Court having juria^ction therein 

20 And lie do further ordain that, with respect to the law or equity and rule of 

Law and eqnltv to be 
fte.'mWeivt by Cb* HbiW 
Court in the crrrclM of 
api>eiUte jurisdiction 

science which the Court 


good conscience to be applied bv the High Court of Judicature 
at Rangoon, to each. caa<e<9atnMi^ before it in the exercise of via 
appellate jurisdiction, such law or equity and rule of good 
conscience shall be the law or equity and rule of good con 
. which the proceedings m such case xrere originally instituted 


lught to have appbed to such ci 

CRIMINAL JURISDICTIONS 

21 And tt© do further oidam that the High Court of Judicature at Rangoon shall 
have ordmary original cnminal jurisdiction within the local 
nsfjSi^ktlWVheuSli ordinary orginal civil jurisdiction, and also 

Court m respect of all persons beyond such lunits over whom the 

Chief Court of Lower Burma has such criminal jurisdiction 
immediately before the publication of these presents 
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Cls. 33<'36 ^Va/rim4nial JuruJtction 

33 And Wo do further ordain that the High Court of Judicature at Rangoon 
MatiimonlaJjurlsdiaion ‘>>0 Frovinco of Eorraa, i« 

mattrra tnatrimonial between Our subjects profe«sing the 
Christian religion Provided alwaj-a that nothing herein contained shall bo held to 
interfere w ith the cxerciso of any jurisdiction in matters matnmonia! by ony Court not 
established by I/^ttcra Patent iritbrn the and ProTinco which is lawfully possessed of 
that Jurisdiction 


Potrerg oj Single Juiigta and Dttuion Courts 

34 And Re do hereby declare that any function which is hereby directed to be 
performed by the High Court of Judicature at Rangoon 
ilon^urt*” *bc excreiso of Us original of appellate jonsdiclion, mav 

beperfomiedbyaoy Judge, or by any Division Court, thereof, 
Appo/nted /wsst/tat^d fer purpose la pvfsuan/re olecctian erne hundred and 

of the Government of India Act , and if such Dmsnn Court is composed of two or more 
Judges and the Judges are divided in union as to the decision to be given on any point 
euch point ehnil be decided according to the opinion of the majority of the Judges, »f 
there bo a majority, but, jf the Judges be equally dmded, ‘ they shall state the point 
upon which they differ and the case ehall then be beard upon that point by one or more 
of the other Judges and the point shall bo decided according to the opinion 
of the majority of the Judges who have heard the case including those who first 
heard it.” 

Amendment — The words in the last clause after the words “ equally divided ” were 
substituted for the words * the opinion of the senior Judge shall prevail ' by the 
amended Letters Patent of 1028 See note under clause 30 of the Calcutta Lelleie 
patent 


Civil Procedure 

35 And We do further ordam that it shall be lauful for the High Court of Judi 

caiure at Rangoon from tune to tune to mako rules and orders 
Begulatlon of proceeding* purpose of regulating all proceedings in civil cases 

which may be brought before the said High Oourt. includmg proceedings m its Admi 
raltv testamentarv intestate and matrimonial jurisdiction respectively Provided 
, ’ - as far 

■3 VViti 

■ d the 

le by 

the local legislature or by competent legislativu auiuoriiy 101 iUuKi 
Cnmnutl Procedure 

36 And We do further ordain that the proceedings in all cniUinal cases brought 

before <ho Wigh Cbnrt ol Judicature at Rangoon shall be 
* 1 1 » r<. „ ,,,1 Procccluro, being an Act, 

. . I.egi3]ativo Council, or by 

have been or may bo made 

by Iho local legislature or by competent legisiMive auiuouiy for India 
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.tj<7xa7i lo I'rtry Councif 


Lei. Pat. [Rangoon.] 
CIs. 37-40 


37 And R c do further ord«in that anj perwn or persons msj appeal to Us, Our 
Heirs and Suceessors in Our or Their I’nvj Council, in anj 
*** am*! «n dvil not being of cnminal jurisdiction from anj final 

judgment, decree or order of the High Court of Judicature 
at Rangoon made on appeal and from an} final judgment, decree or order, made in tho 
eserci4c of original jurisdiction of Judges of the aaidlftgfi Court rr of an} Division Court, 
from which an appeal shall not he to the said Ifigh Court under the provisions contained 
in the 13th clause of these presents 


Provided in either ca<« that the aum or matter at issue li of the amount or laluo 
of not less than 10,000 rupees, or that such judgment, decree or order involves, directly 
or indirccth, some claim, demand or question to or respecting properlj amounting to 
or of the value of not less than 10 000 rupees , or from any other final judgment, decree 
or order made either on appeal or otherui«e as aforesaid, when the said High Court 
declares that the case is a fit one for appeal to Us, Our Heirs and Successors, in Our or 
Their Pnvy Council hut subject always to such rules and orders as are now in force or 
may from time to time be made respecting app-ats to Ourselves m Council from the 
Courts of the Province of Burma, except so far as the said existing rules and orders 
rcspectirelj arc hereby varied , and subject also to such further rules and orders as e 
may, with tho adnee of Our Pnvy CouqciI, hereafter male in that behalf 


38 And TVe do further ordain that it shall be lanful for the High Court of Judi 
cature at Rangoon at its discretion, on the motion, or if the 
said High Court be not sitting, then for any Judgo of the said 
High Court up>n the petition of any party who considers 
himself aggneved by any preliminary or interlocutory judgment, decree or order of the 
said High Court in any such proceedings as aforesaid, not being of criminal jurisdiction 
to grant pcrmusion to such party to appeal against the same to Us, Our Heirs and 
Successors, in Our or Tbcir Privy Council, subject to tbe same rules, regulations and 
limitations as are herein expressed respecting appeals from final judgment, decrees and 
orders 


39 And We do further ordain that from any judgment, order or sentence of the 
. , , . High Court of Judicature at Rangoon made in the exercise 

Appeal In eiluilaat eases , , , , . , 

01 original criminal jurisdiction or in any criminal case 
where any point or points of law have been reserved for the opinion of the said High 
Court, in manner provided by the 24tb clause of these presents, by any Court which has 
exercisedoriginal jurisdiction, it shallbe lawfulfor tho person aggrieved by such judgment, 
order or sentence to appeal to Us, Our Heirs and Succes»or8, in Our or Their Privy 
Counol, provided the said High Court shall declare that tho case u a fit one for such 
appeal and that the appeal bo made under such conditions as the said High Court may 
establish or require, hut subject always to such rules and order as are now in force, or 
may from time to time bo made, resjieeting ajipeals to Ourselves in Council from the 
Courts of the Province of Burma 


And We do further ordain that, in alt cases of appeal made from any judg 
ment, decree, order or sentence of the High Court of Judica 
rsnsmisflon turo at Rangoon to Us, Our Iteira and Successors, in Our 
■t ‘documents Of Their Pnvy Council such High Court shall certify 

and transmit to Us, Our Heirs and Successors, in Our or 
Their Pnvy Council a true and correct copy of all evidence, proceedings, judgment, 
decrees, and orders had or made, in such cases appealed, so far as the same have 


I copies of ( 
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CIs. 40-45 rolntion to tho inattora of appcnl, »ucl» copies to !« certified under tie seal of the 
Wid High Court And that tho said High Court shall aJ«o certify and trsnsrojt to Us, 
Our Heirs and Succeaaora, in Our or Their I’nry Ccnncil, a copy of the reasons girea 
hy tlio Judges of such Court, or hy anj of such Judges for or against the judgment or 
delcrmmatjon appealed agamat And H« do further ordain that tho said High Cburt 
shall, inallcascsofarpcal to Us, Our llcirsand Succe«sors, m Our or Their Pnvy 
Council conform to and ciecutc, or cause to to cracuted such judgmenta and orders 
as W 0 , Our Heirs and Successors in Our or Their IVhy Council may think fit to make 
in tho prcmlKcs, m auch manner as any original judgment, cleerco or decretal order 
or other onler or ruto of tho aaid High Court should or might ha vo hecn ciecuteiL 

f ^ercise of Jurisdiehon eUtvhrrt lAan at the tniinl place of /idm^ of the Ihoh Court 
41, And 11 o do further onlain that ttolera (ho Oottrnor of Iturrus in Oosmed 
otheniiso directs ono or more Judges of tho High Court of Judicature at Rangocn, «• 
tho Cliicf Justice maj from time to time direct sliall ait at ^landalay, in order to c*er 
ciso in rtfapcct of cnees arising in auch areas in Upper Iturma as tho Coiemor of Burma 
in, Council may direct tho junadiction and po'ser by thc'o Out Letters Patent, or by or 
under the Goremnieiit of India Act, tested m tho said High Court provided that the 
Chief Justice ftiaj, in his dwcretion, order that any pariienlar case arising in the raid 
arcaa m Upper Burma shall be heard at Kangoon 

42 And lUe do further ordain that nhenoicr it appears convenient to the Cover 
nor of Burma m Council that the jurisdiction snd pover 
c/rcu/fa''' eotnmu.ioni and by Our Loiters Patent, or by or under tho Government 
of India Act, vcslcd in the High Court of Judicature et 
Ilnngoon should bo oxcrcisod m any place nithln the jurisdiction of any Court subject 
to tho suporintcndcDco of tho eeid High Court other than the usual plaro of sitting of 
the said High Court or at sovorni such places by aaj of circuit, ono or more Judges of 
tho said High Court shall visit such phr«or plseos accordingly 


43 And ITe do further ordam that vhenover any Judge or Judges of the High 
Court of Judicature at Bangoon shall visit or sit at sny 
r/ocppd'ng* c( Judges place under tho i)st nr the 42nd cJuuso of theso presents the 
circuK'*'* comtulasion or in cases before him or thcni at such place shall 

bo regulated by any law relating thereto which has been 
or may bo made by tho local fegislature or by a competent legislatiro authority for India 


Bfoiisiiww Tegardn>9 peuding yroceetfiny* 

44 And Mo do further ordam that all suits, appeals, revisions, apprication« 
rovioas. cxecutiom and other proceedings nhatsoover pending immediately before the 
rubhcatlon of the«o ytescnls m Iho Chief Court of Lower Burma, or before the Judicial 
Commissioner of Upper Burmo orin the Court of tho Judicial Commissioner of Upper 
Burma, in the exercise of any jun«dictioH vested m tliem by any Ian, shall be oonti 
nued and concluded in tho High Court of Judicature at Rangoon sa if tlie same had 
been instituted m the said High Court, and tho said High Court shall in relation to all 
such proceedings exerci-o the |ari«diction given to it by there presents 


HeJetjoUon of DaUta to Offtetrs 

45 The High Court of Judicature at Rangoon maj , from time to time, moke rules 
for delegating t® »ny Registrar, Prothonotary or ilaster or 
Towet to Urlegste duties other official of the Court any judicial, quasi jutbcial and 
tioit judiaal duties 
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CaUs f<rr JifconU, tt( , by He Oorrmmfnt CIs, 46, 47 

46 And It H Our further %ntl and pleasure that the Kish Court of Judicature at 

Rangoon (hall enmph Tith such rc<]iiiaitions as may In made 
»lth*'n‘an?*l«on*ffom''\rti CoTprnor General of India in Council or by the Corcr 

xemnicnt for rcfonl* etc nor of Burma m Council for rcoonli, retiima and statements 
m such form and manner as lie ma} deem proper 

Potcera r>/ IndiaH Lfgtftniurtt 

47 And ^\e do further ordam and declare that all the prori<ions of the«o Our 

Letters Patent are subject to the legi>lati>o pouers of (ho 
Ut^rc7frcVer^?d'"'‘ legislature and of the Indian Icgidature and sRo of 

the Gosemor General in Council under section seventy one 
of the Government of India Act , and also of the Governor General under section sesenty 
tiio of that Act , and may be in all respects amended and altered thcrebj 

In ^\itness whereof base caused the»o Our Letters to be made Patent 

iTNESS Our'clf at U estmmster the eleventh daj of November in the Year of our 
Lord one thousand nine hundred and twent> tno and in the thirteenth ^esr of Our 
reign. 

Bv R ARIUNT under the King's Sign 3fanual 


(Signed) SCHUSTER 


41 
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Elites made by the High Court of Calcutta, under s. 122 

0 5, r 6 — 7iu€r{ the tcorda "for the ascertainment whether the suit will be 
contested *' afler fA« tcortle “ issues onl^ ” in rule 5, Order V, Fust Schedule to the Code 
of Civil Procedure, 190S 

0 5, rr 15, 17— CVincel Aules 15 and 17, Ordtr 1, and gvtstilute thtrtfor iht 
foUoKing — 

IG Wlicre m anj suit the defendant is absent from his residence at the time 
when serMce is sought to be effected on him thereat and there is no livelihood of his 
being found thereat mthm a reasonable time, then unless he has an agent eniponered 
to accept ser\ ice of the aiimmons on hu behalf, sen ice may be made on any a«f“lt msle 
member of the family of the defendant wbo is residing with him 

Provided that where auch adult male member has an interest in the suit and such 
intcreat la ndier'e to that of the defendant, a summons so served shall be deemed foe 
tlie purposes of the third column of Article 104 of Schedule I of the Lmutstion Act, 
1008, not to haie been duly served 

Ezphnalwn — A servant is not a member of the lanul) within the meanmg of 
this rule 

17 Where the defendant or hia agent or such other penons as aforesaid refuses 
to sign the acknowledgment or where the defendant is absent from bu residence at 
the time when service is sought to be effected on him thereat and there 19 no likelihood 
of his being found thereat mthm a reasonable tune and there is no agent empowered 
to accept service of the summons on his behalf, nor any other person upon whom service 
can be made, the serving officer aball affix a ropy of the suinmons on the outer door 
or some other conspicuous part of the house in uhicli the defendant ordjnarilv resides 
or carries on business or personally norks for gam, and shall then return the onginal to 
the Court from which it was issued with » report endorsed thereon or annexed tliereto 
stating that he haa so affixed the copy the cutumstances under which he did 9o, and 
the name and address of the person (if any) by whom the house was identified and in 
whose presence the copy was affixed 

0 5 r 19— Cancel Jtuh |9, Order V, and aufistifute lAere/or lAe follontng — 

.>,1— r. Ip ] 7 flip Poiirt shall if the return 
may, 

•ther 

inquiry m the matter as it thinVa fit , and shall either declaiu that the summons has 
been duly sen ed or order such service os it thinks fit 

0 5, r 19k— Insert the foJloving after Bale 19, Onf»r V — 

19 k A declaration made and subscribed bf a serving officer shall be received 
as evidence of the facts as to the service or attempted service of the summons 

0 g y 14 — InMstlhe/oUomt^after BuUU.Order VI — 

14 (fi) Every pleading when filed shall be accompanied by a statement in a 
prescribed form, signed ns provided in rulo 14 of this Order of the party’s address for 
service Such address may from time to tune be changed by lodging in court a form 
duly filled up and stating the new address of the party and accompanied by a verified 
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petition Tlic iiddrr«« fo pivrn be enUcd Ibe rrp'temV «dlTr<^ ot tbc partj and App. HI. 
shall, until dulr changed as aforesaid be deemed to be the address of the partj for the 
f urpose of semce of all processes m the auit or in any appeal from anj decree or ortlcr 
therein made and for the purpose of eseeution and shall hold gootl subject as aforesaid 
for a period of two ^-ears, after the final determination of the cause or matter Scrnco 
of anj process mas bo effected upon a party at hw regiiterwl address in like manner m 
all respects as though such party resided thereat 
0 7, r 3 — ifltr O 7, f 3 add tht irordj— 

and when Iho area is mentioned, aueh description shall further state the area 
according to the notation used in the record of settlement or surs-ey, with or 
without at the option of the partj the same arc m terms of the local measures 
0 7, r 9 — CoBcel efause (1) Rule 9, Order 1 //. and eubslitule therefor the 
foUotcing — 

(1) Tlie plaintiff shall endorse on the plaint, of anner thereto, a list of the 
documents (if any) which he has produced along with it 
(1) (a) Tlie plaintiff shall present with his plaint — 

(i) as many copies on plain paper of the plaint as there are defendants 
unless the Court by reason of the length of the plamt or the number 
of the defendants or for any other sufficient reason permits him to 
present a like number of concise statements of tbe nature of the claim 
made or of the relief claimed inlho suit in which case he shall present 
such statements 

(ii) draft forms of summons and fees for the service tliereof 
0 7 r 11 — Add the follotctn^ as elauie (e) to Rule 11, Order J JI — 

(e) ItTiere any of the provuions of Rule 9 (1) (a) is not complied with and the 
plaintiff on being required by the Court to comply therewith witbm a time to be fixed 
by the Court, fails to do so 

0 9 r 9 — Jlalethefollouingalteraturns — 

(а) Renumber sub rule (2) Rule 9 Order I\, as »ub rule (3) and iniert therein 
after the words notice of the application, the words with a copy thereof (or concise 
statement as the ease msj be] 

(б) /nserf the following as sub rule (2) Rule 9 ibtd — 

(2) The plaintiff shall for service on the Opposite Parties present along with 
his application under this rule either — 

(1) as many copies thereof on plain paper as there arc Opposite Parties or 

(ti) if the Court by reason of thelengthof theapplicatmaor the number of Opposite 
Parties or for anj other sufficient reason grants permission m this behalf, 
a like number of concise statements 

0 9 r 13 — /f<niimf*<r ^u7e 13 Order 9 as Rule IHI) o’ui add the foUoicinj as Rule 
13 (2) - 

(2) Tlie defendant shall for semce on the Oppu*it« Party, present along with 
his application under this rule either— 

(i) as many copies thereof on plain paper as there are Opposite Parties or 
(ii) if the Court by reason of the length of theapplieation or the number of Oppiosite 
Parties or for any other sufficient reason grants permission m this behalf, 
a lAe number of concise statements 
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Ruhs made by the High Court of Cahutta, under s. 122. 

0. 5, r. 5. — /n4;r( (Ae iron/* “for the flsccrtAinment whether the suit will be 
contested ” ff//er Me u-ords '• issues only ” m rule 5, Onlcr V, First Schedule to the Code 
of Ci\ il Procedure, 1903. 

0. 5, rr. 16, 17.— Cancel RuUs I5 and 17, Order V, and tubsltlufe ihtrt/or pie 
foUoiittui — 

16 IVlicre in ony suit the defendant is absent from his residence at the tunc 
when aomce is sought to be cOected on him thereat and there is no lileldiood of bi» 
being found thereat within a teasonahte time, then unless he has an agent empowered 
to accept service of the summons on bis behalf, sen ice maj bo made on any adult male 
tneiubcr of the family of the defendant wbo is residing w ith him . 

Provided that where auch adult male member has an interest in the suit and such 
interest is adierse to that of the defendant, a summons to sened shall be deemed for 
the purposes of the third column of Article IM of Schedule I of the Limitation Act. 
1903, not to have been dulyacried 

Explanation — A servant is not a taeraber of the family within the meaning of 
this rule 

IT. ^\^le^e the defendant or his agent or such other persons as aforesaid refuses 
to sign the acknowledgment or where the defendant is absent from hia residenee at 
the time when seriice is sought to be effecteil on him thereat and there is no likelihood 
of his bemg found thereat withm a reasonable time and there is no agent empowered 
to accept sert ice of the summons on bis hebalf, nor any other person upon whom semco 
can be made, the serMng officer shall afBx a copy of the summons on the outer door 
or some other conspicuous part of the house m which the defendant ordinarily resides 
or carries on business or personally works for gam, and shall then return the original to 
the Court from which it was issued, with a report endorsed thereon or annexed thereto 
stating that he has so affixed the copy, the circumstances under which he did so, and 
the name and address of the person ('f any) by whom the house was identified and in 
whose presence the copy was affiixed 

0. 5, r. 19 — Cancel Rule 19, Order V, and aubstitule therefor the following — 

19 ^ATicre a summons u returned under rule 17, the Court shall, if the return 
under that rule has not been verified by the declaration of the serving officer, and may, 
if it has been so verified, examine the serving officer, on oath, or cause him to be so 
examined by another Court, touching bis proceedings, and may make such further 
inquiry in the matter as It thinks fit ; and shall either declare that the sammons has 
been duly served or order such service as it thinks fit 

0. 5, r. 19A. — Ineerl thtJoPomng after Rule 10, Order V — 

19A A declaration made and sobsenbed by a serving officer shall be received 
as evidence of the facts as to the service or attempted service of the summons, 

0. 6, r. 14. — Imert the foUowtng after ilale 14, Order TV — • 

14, (o) Evciy pleading wben filed shall be accompanied by a statement m a 
prescribed form, signed as provided u» rule 14 of this Order of the party’s address for 
service. Such address may from time to time be changed by lodging m court a form 
duly filled up and stating the new address of the party and accompanied by a verified 
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petition The address no given fhall be ealleil the rcj;i<ter«l addre«a of the party and App. HI. 

ahall, until dulv changed aa aforeaaid, be deemed to be the addreaa of the p.*rtj for the 

purpose of service of all proccssca in the suit or in any appeal fmm anj decree or oriler 

therein made and for the purpose of execution, and shall hold good subject as aforesaid 

for a jTcrio<l of tno years, after the final determination of the cause or matter. Sen ice 

of any process maj be effected upwn a p«irty at hia registered address m like manner m 

all respects as though such puirty resided thereat 

0. 7, r. 3 — A Jitr 0 7, r. 3, add iKt iron/*— 
and when the area is mentioned, such desenption shall further state the area 
according to the notation used m the record of settlement or surscy, siith or 
without, at the option of the piarts, the same are in terms of the local measures, 

0. 7, r. 9— Caaecl chiiise (1), RitU 9, Ordtr I'//, and substitute therefor the 
foUotnng — 

(1) The plaintiff shall endorse on the plaint, or annex thereto, a list of the 
documents (il any) nhich he has produced along with it. 

(1) (a) Tlie plaintiff shall present with his plaint : — 

(i) as many copies on plain paper of the plaint as there are defendants 
unless the Court by reason of the length of the plaint or the number 
of the defendants, or for any other sufficient reason, permits him to 
present a like number of conci«e statements of the nature of the claim 
made, or of the relief claimed in the suit, in which case he sliall present 
such statements , 

(ii) draft forms of summons and foes for the sersice tliereof ” 

0. 7, r. 11 — idd the following at elause (e) to Rule II, Order III — 

(e) mere any of the provisions of Rule 9 (I) (a) is not compliwl with and tho 
plaintiff on being required bj the Court to compl) therewith within a time to bo fixed 
by the Court, (ails to do so 

0 9, r. 9.— J/ale the fallowing alleroltono — 

(a) Renumber sub rule (2), Rule 9, Order IX, as sub rule (3) and inirrt therein 
after the words notice of tho application,” (he words ‘ with a copj thereof (or cunciso 
statement as the case may be) ’ 

(b) insert the following as sub rule (2), Rulo 9, ibnf — 

"(2) The plaintiff shall, for service on tho Opposite Parties, present along with 
his application under this rule either — 

(i) as manj* copies thereof on plain paper as there are Opposite Parties, or, 

(ii) if the Court by reason of the length of the application or the number of Opposite 
Parties or for any other sufliricnt reason grants pcnnission in this behalf, 
a like number of concise statements ” 

0. 9, r 13 —Renumber Rule 13, Order 9, a» Rule 13 (I) and add the following ai Rule 
13(2) — 

*' (2) The defendant shall, for service on the Opposite Parlj, pn-sent along with 
his application under this rule either— 

(i) as many copies thereof on plain paper as there are Opposite Piirlirs, or, 

(m) if the Court by reason of the length of the application nr the nil nils ruf 0]'|«uiito 
Parties or for anj other ■uflicimt reason grants ]icniu«<ic>n in thii l■rhal^, 
a like number of conemo statements ” 
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App.IIL a'', T 14.— ir'flwJ « » wri • t« J'vV U. O'irfO, «,5 

Ilf J •Jl'nrit f vv»“i» •_ 

tf>Cf Af-r » ill * f- j»T ilifTo* {ft rfx^f !«<• »« tjjt rut I*').''' 

0.1^ r 2. — Tct (l)e»i{j)<-f rw'f t. 0 -bV Jr7 cni 

:Tf/^-nn,f >_ 

(1> la rr*pf>ft cfMf'jtis’TiTS) vt »uf\ a r~ai ff •5'«w^Ta« a^T^'a"* 

lo ijf C.-cn to Iv* t%df*raT t't l-»TTLr^.r a«>.^ c^^fxjrn-^ (f thf jr--«Ta 

rcr— 5-w(si sa jwo-i-r to a-^ f« -n iV CV-mi xn atv'i lx- »* roqE TtxJ to aiinl, aai * ^ 
or* dar * aVfn-iva'c 

<i 1 la fimt *aA aa aa-«r*l il>t C-ocn ■— »t. ja tSf taat c* a-r jr-arn -^aiarsia*! 
to citt crjJ*-iff a« aa f-apfit, all art-av-nallf «— 'iraf^tJia tijc V.nf oorcjuf^ H ti 
n e-nrr fTi*rw aai a Jw-' — a- *1; o* aa aTp(^ ciaraft*' T>f<or<saTT * ^ 
tip fa.«r 

0 16. r 2— ^a»pfl J'aJf S» fV^rr 11*7, «W Fi,* tfjirfr jJ <3.*inej“ '*~ 

2 T^f ait ri<\i aiaH be If-Pd to tJ p p< ■■« -n »ata 'q*nI, at tbf t •*a- 

t-V aaaa-civ ;* tt oaa V afirod pp^-trOf 

0 16. r 4— < rtrtl flaapf (1> t* /‘iJf 4 O'er* XT}, oni tit 

/oK.U"tTf — 

{!) \Vi*~ « appra-v to tV CV-^n or l^ »afi « a* it apjaiati a tia* Viall 
tlat iV«'c*aa'>£voii» l»^t ^B'SvirtltooorPT twh prjoaar* iff rta.xTta'hl* jo'aBa'^u.tn 
ti* Oos”! rur Ai-o^t foA fcnV- «a*a to Iv paid to t' p jotvo t^nnontl a* •79**"* 

toipTto.'p^tr oa t>i»t a-oi^sat^aad a pasp ♦* .lp**ali •• jurDp-t, riar <v\lpr aa k •uta 

to Wlfttpil W atTAfl'npsit aai «aV ol tlx* T“'«alV p“''j'*"tT ol tip parrr <'•*!• ae tit 
«.aT”frtJi o* tip CitBrt aaipd»«.>U’^ tip jx-^itas asatn apJ tniitat Tt^aj"‘*iC Vi's f 
ciTppTtlotop o* p*4T 1 A <i-iW«ofk J*rcaaldi<'Ji-^a k pp-ik-ia a» a*Tt*Ai4 
(X. 1ft, r 7 JL— * u)itf>r>afi If* Ti-l T tW-r XT! ' — 

IJbIp t (Pi (i\ Tvoopt ak*~p it appoar* 1' tS* C.ian that a «na>na« ttadp' ttr- 
tVilrr shmll lx Vr U p O.-nat »a tip «ar>p nayirr a« a Fna7n-n« to a df^f”jlaat, 

tlxC.-tt'H «.ian T^aVpo-Prrd «r wTO*paTl ^^mnoixea aalir tii« fSlpt to tip pa^tvayplp* 
lac Tkp atm x aiaTl lx o*oft<\l or oa lykaU ol cti'-k partr It dp'irmr 

fiT tf”il'n*ie to tip ti-3t->p<» la ^x*»wwi a o^pp tkp*tTj ^.icnivl It tip , 1010 ? o* aork o'“i'pr 
Jw kp aTpoi-'ts la tkt- kxkali and apalod xitk tW -x'at ol tliP C^airt. 

(».1 Iviilr« 1ft and l*>of tV-dM- \ aVallappIt to ia:7r*^i'-< pt-*vit»arT ap*^^ r-adfr 
t>i« -a1*, as tkoc-k l>iPIXT«iaT^{ppt4rc apTTjrT appt a afTOM O'^-nr 
{• D If«!Sri«!nww.-r>s,aid»«itfodrpo.i.i»Tpiiaol or if ik* Jx-a-n «<pttp .1 rp^o«p* to 

< c^aii»fVi»oaVArn'prt »4 «propp«'»ri'lf(rarTPP»a.'ncfnckamn7ntn«f*.rTi->i 
lx aprTp«.? 7 <f^'ff)»lV,thp Court «kall.«Tit'pappl fati mofliP psnr rp-i<PnP 
Kif^ »x*"Tnr<a* to lx «mpd It tip <V»rrt la 1 Vp ttanopr as a antsTnoas 
to a d*’pnda3it. 

O-lft-t S. — TantJ Tldf jrj, «ad ffj ■ n^r t1 r'yfnr i},f J/ZlmpiKn ' — 

V 0) rT-fPT ja!WTr»-c>« trtdpT t.li> O-lw t>-P Ixiar a samrifta* tradporp” to 
^ calfT ral*7 (ol (f) of tli» O-dr- aial lx ap-Tpl a- oni'-1t a« tost 

l,P TaTOp TTi-arr as a siarTtfo* 1 1 a d '•~>la*t, anf tbp rcl-e la CK3tx V as 

to p~v4 t£ afsrrix slaTl apjlp tJ>f"T-To. 

(t) Thp paj^ arp’Ttnc *ce* «sxitotox»« t"> lx apmoj trod - tli«i rnlp s'a2 Iw'vt 
tV saiTOTOfTi* i« f-»Tiod atid xtiisa a pnoi t^ lx Cxrd, jut u-to C»n:-i tip Fsa troi 
I T xlx C'TOrt cadf*- Palp S <4 tJjs O-dtr 
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Rules — Cal. 

0 IG r 21 — Caned PiiJe 21, Onter \l/, and tnbtUlule Iherefor Ihe following — App. III. 

21 (1) AMienanj pirt to * suit nxjuirHl by *tiy other pirt> thereto to give evi 

dence or to produce » document the pro%»‘««onMlo»itnew58h«lIflppl> tohimeo far as 
applicable 

(2) ^\'hen an\ party to a suit gne^eTilence on hiao«-n behalf, the Court may m its 
discretion permit him to include as costs m the suit a sum of money equal to the amount 
payabl'* for travelling and other evpensos toother witnesses m the case of simihr standing 

0 2 k— -Insert Iht following a» Rule H Orrfer\l/// — 

2\ Notwithstanding anything contained in clauses (I) and (2) of Rule 2 the 
Court may for sufGcient reason go on with the hearing although the evidence of the 
party basing the right to begin has not been concluded, and may also allow either party 
to produce any witness at any stage of the suit 

0 21, r 16 — /n fie jfrst jiroiiao M ifufe 1C Order Wt, eaneel the tcords ‘ anlthe 
decree ehttU not be executed until the Court has beard their objections [if any) to its execution ' 
and eufiififufe therefor the following words — • 

and until the Court h'xa heard their objectionsfif any) the decree shall not 1>o 
eveeuted provided that if with the application for execution an affidavit by 
the transferrer admitting the transfer or an instrument of transfer dulv registered 
bo filed the Court may proceosl with the execution of the decree pen ling the 
hearing of such oljcctions 

0 21 r 17 — In sub rule (1) Rule 17 Order \XI cancel the iiords tie Court 
tnay reject Ihe appl cal on or may allow the defect to be remet ed then and there or uiflin 
u lime fo be fixed by it ail substitute therefor the fdlowing nords — 

the Court shall allow the defect to bo remedied then and there or within a time 
to be fixed by it If the defect is not remedied within the time fixed the Court 
may reject the application 

0 21 r 22 — Add Ihe folloicing as sub rule (3) Rules'* Order XXI — 

(I) Omission to issue a notice in a case where notice is required under sub rule 
<1) or to record reasons in a ease where notice is dispensed with under sub rule {'’) 
shall not aife t the jurisdiction of the Court in executing the decree 

0 21 r 24 — Ad I Ihe folio iing to sub rule {3) 7fu/«2l Order X\I — 

and a day shall also be specified on or before which it shall be returned to the 
Court 

0 21 r 26 — In sub rule (3) Rule 26 Order TV/ cancel the icords the Court 
may require such sectinfy /rom or impose sueh coadifiona upon the judgment debtor as 
tlthinlsfit and substitute therefor the foUoiring words — 

the Court shall require security from the judgment debtor unlc“s sufBcient 
cause is shown to the contrarv 

0 21, r 31 — Suti/ifufe the wonU three months /or the words six months 
in sub rules (2) and (3) of Rule 31 Order \\I 

0 21 r 32 — the worls threemontha /or the wonls oneyear in 
sub rule (3) Rule 32 Order \\I 

0 21 r 39 — Om ( the wortls m the civil prison in sub rule (5) Rule 39, 

Order \\I 
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App. ni» 0 21 r 43 — OrtJtT \\I, Jttih43,4haU read 09 foUotn 

41 \\ hero thepropcrtj to t>e attached nmova hie property, other than agricultural 

prwluce in the pos«cinon ot the judftnient debtor the attachment shall be made by 
actual seizure an 1 Mie as otherwise prescribed the attaching officer shall Wp the 
properly m lus o^vn custody or m the custody of one of hn subordinates and shall bo 
responsible lor the due custody thereof 

ProTided tliat when the property seized does not m the opinion of the attaching 
officer exceed twenty rupees m raluo or is subject to speedy anil natural decay or when 
(he ex| en e of keeping it m custody is /ikely to exceed its value the attaching officer 
may sell it at Once 

0 21, f 45 — -4 n the la sub ru!e (1) 7?ide 4j Order ^ XI — ■ 

and the applicant aliall deposit in Court such Sum as the Court shall require 
in order to defray the cost of watchin" or tending the crop till such time 

0 21 r 53 — («) In swh rule (1) (6) insert ojur the words then by the issue 
to such other Court the tcords and to any Court to which it has been transferred 
for execution and aUo taseit t/emn ihe words or Courts after the fiords request 
ing such other Court 

(6) In suh rul* (1) (6) tnneet Ihe words to execute its own decree and iu6ri»(«f« 
(her#/or (As tfordi to execute the attached decree with the consent of the said decree 
holder expressed in writing or the permission of the attaching Court 

(e) In sub rule (4) insert after the words by sending to such other Court (As 
wordi and to any Court to. which it has been transferred for exe ution 

(1) In sub rule (0) e«6«( (a(e the words m eontrarentlon of the said order with 

knowledge thereof for the tcords m contravention of such order after receipt of 
notice tjiereof 

0 21 r 54 — Add Ihe fotlotitny as sub rule {i) Itulebi Order i.\I — 

(3) Such oKlcr shall take effect where there is no consideration for such transfer 

‘ 1 transfer 

to whom 
when tl 0 

order is proclaime 1 un ler eub rule (2) whichever is earlier 

0 21, r 57 — Add the faHomiiy tcords at the sad of Ruh Order XXI — 
unless the Court shall make an order to the contrary 

0 21 r 58 ^dd the following words at the e« 1 of sub rule (2) Rule 58 Order 

XXI ~ 

upon such terms as to security or otherwise as to tl e court si all seem fit 

0 21, r BSA^Addlhe/iJltntinffaslluUe^A Order XXI — 

63A MTien an attachment of movable property ceases the Court may order the 
restoration of the attached itoperty to the |ersonin whose j os«eMionit was before tie 
attachment 

0 21 r 69 — Si bsldule lAeuenfs one Calendar month /or lie uords ^^Ssvefl 
days in ♦uf' rule (2) liulebO Order XXI 
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Rules — Cal. 

0. 21, r. 75.— {a) In’crl the foUawmy trordttH Muh rttU{2), after the iconia “where Add III 
the crop from its nitiire does not iidmit of being etored” — 

“ or ran be sold to grrstcr advantage m an unnjie state (e ^ , as green wheat) '* 

(6) Cancel the tcord “and” hrlietm the trortfj “tending” ami “cutting” 
in *«6 nif« (2), and eubslitute therefor the vonl ** or ” 

0. 21, r. 89 — In »tib rule (1), Rule 89, Order \XI, c<tnc<f the teordt “ either owning 
such propertv or holding an interest therein bj virtue of a title acquired before such sale ” 
an I e^ibalilute the ironfs “whooe interest is affected by such s.sle (provided that such 
interest has not been voluntanlj acquired bj him after such sale) ” 

0. 21, r, 90 — (a) Add the foUoictny worde to Rule 90 (1), Order XXI — 

“ or on the ground of failure to issue notice to him as required by rule 22 of this 
Order ” 

(6) Cancel the proviso to Rule 09 (1), and eubsMule therefor tho following — 

“ Provided (i) that no aslo shall bo act aside on the ground of such irregularity, 
fraud or failure unless, upon the facts proved, the Court is satisded ihvt the applicant has 
sustained substantial injury by reason of such irregularity, fraud or failure, 

(li) that no asle shall be set aside on the ground of any defect m the procbmation 
of sale at the instance of any person who after notice did not attend at the drawing 
up of the proclamation or of any person in whose presence the pro'bmation was drawn 
up, unless objection was made by him at the time m respect of the defect relied 
upon " 

0 21, r. 96 — I nacrl th' tcortU or on his behalf afterihe tcordf ' at his instiga 
tion oecurnnu ticice in Rule O'* Order \XI 

0 21 r. 99 — Inaerlihe tcorde to have a right after the vorda in good faith” 
in Rule 09. Order XXI 

0. 21A . — Inaert the following as Order X\IA — 

1 Every person applying to a Cud Court to attach movable propertv shall, in 
addition to the process fee, deposit such reasonable sum as the Court may direct, if it 
thinks necessary, for the cost of its removal to the court house, for its custody, and, if 
such property is livestock, for its maintenance according to the rates prescribed m Rule 2 
of this Order If the deposit, when ordewsl, be not made, the attachment shall not issue 
The Court may, from time to time, order the dejiosit of such further fees as may bo 
necessary In default of due pay ment the projierty shall be released from attachment 

2 The following daily rates shall be chargeable for the custody and maintenance 
of livestock under attachment — 

Goat and pig — Annas 2 to annas ‘I 

Sheep— Annas 2 to annas 3 

Cow and bullock — \imas C to annas 10 

Calf— Annas 3 to annas 6 

Bufialo— Annas 8 to annas 12 

Horse— Annas 8 to annas 12 

A«s — Annas 3 to annas 5 

Poultry — Annas 2 to annas 3 pies 6 

Explanation, — Although the rates indicated above are reganlfsl as reasonable, the 
Courts should consider indivilual cirvumstancee and the local ronditions and permit 
deposit at reiluced rates where the actual expenses are hkeU to fall short of the minima 
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Rules — -Cal, 

Nothin" in thc-«c rules slisll jirevent the jodgment debtor or onj person chiminc; App> ni. 
to bo interestel in attached Iiicstoch from making such arran;;cmont3 for foodm^r, 
vratenn" nnd tending the same as n)\^ not be inconsistent with its safe cuslo<ly, or 
contran to am onler of the Court 

10 The Court mat dirc-t that ana sums uhich have been legitimately expended 
by the a ttaching oflicer or arc ivay able to him, if not ilula dc|H>Hitc«l or ]>.aid, be recoa cred 
from the s-ale proceeds of the attached projierta, if sold, or be {uid by the person declared 
entitleil to deliaery before he receiacs the same The Court may also order that any 
sums deposited or paid under the-e niles be rceoaercil ns costs of the attachment from 
ana jxarty to the proceedings 

11 In the event of the custoihan of atlaehcil property failing, after due notice 
to produce such properta at the place named to the oflieer deputeil for the purpose, or 
to restore it to its owner if so ordered or failing in the case of liaestock to maintain and 
take proper care thereof, he shall be liable to be proceeded against for the enforcement 
of his bond in the execution proceedings 

12 \\'hen proi>orty other than liaestock is brought to theCourt, it shall immediately 
be made over to the Nazir, who shall keep it on Ins sole responsibility in such place as 
may be approa ed by the Court If the properta cannot from its nature or bulk be con 
Tenientla stored, or kept on the Court premises or in the personal custody of the Nazir, 
he may , subject to the approa al of the Court, make such arrangements for its safe custody 
under Ins oaam supenmon as maa bo most conaenicnt and eeonomual If ana premises 
are to be lured and persons are to be engst,ed for nat'-limg the properta ihe Court shall 
fiY the charges for the premises and the remuiieraiion to bo allowed to the persons (not 
being uflicers of the Court) in »ho^e <ii-.to<la (he properly is kept Ml such costs shall 
be paid into Court by the deeree holler m adaanec for such i>eriod as the Court may 
from time to time direct 

13 Ulien attached liaestock is brought to Court under special order as aforesaid 
It shall be immediatela made oaer to the Nazir, who shall be responsible for its due pre 
servation and safe custoaly until he detivers it up under the onlers of the Court 

14 If there be a pound maintained by Government or local authority in or near 
the place avhcrc the Court is held the Nazir shall subje t to the approaal of the Court, 
be at liberty to place in it such livestock as can be properly kept there in which case 
the pound keeper will be responsible for the property to the Nazir and shall receive from 
the Nazir the same rates for accommodation and maintenance thereof as are paid in 
respect of impounded cattle of the same description 

15 If there be no pound available, or, if in the opinion of the Court, it be ineon 
vement to lodge the attached livestock in Ihe pound, the Nazir mav keep them in his 
own premises, or he may entrust them to ana person selected by him«elf and approved 
by the Court 

16 Ml costs for the keeping and maintenance of the livestock shall be jiaid into 
Court by the decree hoi ler in advance for not less tlian fifteen davs at a time as often 
as the Court m*\ from lime to time direct In the event of failure to jvav the costs 
within the time fixcsl by the Court the attachment shall be withdrawn and the livestock 
shall be at the di^po^il of the person m who^ possesMon it was at the time of 
attachment 

17 *50 much of any sum deposited or (lai 1 into Court under th"se rules as mav net 
be expended shall be refundevl to the d*pc»itor 
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App.m. 0. 22, r. 11. — A<IJ Ih^ to IluU i\, Ortltr Wll 

Provi<!c<l alnajs that Mhero an Appellate Conrt haa made an order di^pen'in; 
w jth sen ICC of notice of appeal upon loRal rcprcwntatn ch of anj person decf»i«ed under 
Ortler \LT, Pulo 14 (3), the appeal shall not bo deemed to abate os ogam«t such pirty 
and the decree made on appeal ahall bo bmding on the estate or the interest of such 
partj 

0. 32, Tm 4 .— thf “Except as otherwise provided in this Order,’ 

for the tror(h, " 11 here there is no other person fit and willing to act as guartjisn for the 
suit," in clause (4), rule 4, Order X\XII, First Schedule to the C«le of Civil Procedure, 
1903 

0. 34, r. 4.— Kennwier «m 6 nifw (3) and (4). iJtife 4, Order XX/ 1', os B«b 
rvlts (4) and (5) retpeetiVPlff and tnserl tSe/oWoieinj as sub rule (3) ■ — 

“ (3) The Court mij m its discretion direct In the decree for sale that if theprocccil^ 
of the sale are not sufReicnt to pay the mortgage debt, the mortgagor shall jwy the balance 
personally ” 

0. 37, r. 1. — In llulo 1 of Order XXVII mahe following amendments — 

(fl) in clause (e) the won! “ and ’ ahall bo omitted, 

(6) after clause (c) the following ebuse ahall be inserted, namely — 

(ce) all cml courts (except courts of small causes) m the distncti of 
Chittagong, Dacca, Pabna and 24 Parganas , and ’’ 

0. 39, r. 1 , — Henumber Rule I, Onirr XXXIX, as Rule 1 (1) ond add thefoUoiets} 
aj sub rules (2) and (3) — 

“(2) In case of disobwlrerce, or ol breach of the terms of eueh temporary 
injunction ocordet.tho Court granting the iniunction or making such onler maj order the 
properti of the person guilty of euth disobedience or breach to be attached, and may 
also Order such person to be detained in the civil prison for a term not exceeding six 
months unless m the meantime the Court directs his release 

(3) The property attachcil under sub rule (2) may, when the Court considers it 
fit 80 to direct, be sold and out of the proceeds, the Court may award such compensation 
to the injured party as it finds proper and shall pay the balance, if any, to the party 
entitled thereto ” 

0 41, r. 14 — Insert the fonouing as cfause (3) to Rule 14, Order XLl — 

(3) It shall be in the discretion of the Appellate Court to make an order at any 
stage of the appeal whether on* its own motion or ei parte dispensing with seniro 
of BU< h notice on any resjiondent who did not appear, either at the hearing in the Court 
whose decree is complaineil of or at any pro«^ee<llng suljsequent to the decree of that 
Court or on the legal representatives of any such respondent 

Protidcd that — 

(а) The Court may require notice of the appeal to be published in any news 

paper or newspapers as *t may direct 

(б) No such order shall pneolndo any such respondent or legal representafiio 

from appearing to contest the appeal 

0 43. r. 1 — Insert the foRotrtng after clause (j), Jfufc 1, Order XLlII ' — 

“(1) (a) An order nmlei rwlo 57 of Oedet X\I, directing that an attachment 
Bhall cease or directing or oniilluig to direct fbat an attachment shall continue ” 
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0 48 r 1 — Cancel clause {2), Ilule 1, Order HI, an I subsltlii/e l^ere/orlAe App. HI 
JoHotnnj •— 

" (2) Tlie court tee chargeable for such eer\icc *hal! be iv»i i when tl o j roccM it 
appheil for, or within such time if anj, as tho Court maj, when ortlenng its hsuc, fix 
for the purpose 

Schedule I— Appendix B— No 1 k— insert the folloieiny form in Appendix B, 
tbtd and number it as lA — 

\o lA 

Summons to defendant for ascertainment irkether the suit icitf be contested {Order 5, 
rules I Ami 5) 

(Ti/fe) 

To 

(Name description and place of resi lence ) 

R KERENS has instituted a suit against 

YOU for jou aro hereby summoned to appear in this Court in 

person or by a pleader duly instructed and able to answer all material questions relating 
is the suit on the da\ of 19 ,at oclockinthe noonmorder 

that on that daj jou ma) inform the Court whether you will or will not contest 
the cLim either m whole or in part and in order that in the eient of jour deciding to 
contest the claim either in whole or in part directions ma} be gi\en }ou as to the data 
upon which jour wntten statement is to be filed and the witness or witnesses upon whoso 
endenee j ou intend to relj in support of j our defence are to be ]>roduced and also the 
document or documents upon which jou intend to relj 

Take notice that in default of jourapjicstame on thedaj before mentioned the suit 
will be heard and determined in jour absence and take further notice that in the osent of 
} our admitting tl c claim either in whole or in part the Court will forthwith pass )uJg 
ment m accordance with such admissions 

Girenundermj handandthesealoftheCourt Ihisdayof 19 

Seal Juigt 

N OTICE — If you admit the claim either in whole or in [nrt j ou should come prepared 
to pay into Court the monej due bj sirlue of such admisoion together with the costs of 
tho suit to avoid execution of any decree which may be pas«ed against jour person or 
proj ertj or both 

Schedule I— Appendix B— Fonn No lo— /uwrt the uvrds (or proof of the 
above having been duly made bj the declaration of ) after the trords 

proof of the abov e haring been duly taken by me on the oath of in Form 

No 10 Appendix B 

Schedule I — Appendix B— Form No 11 — SuhstiMethefolloicingforlheexisting 
Form \o 11 Appendix B — 

Declaration of ] rocess server to accompany Return of a Summons or Notice 
(Orders Rule 18) 




(Title) 



I 


A process server of this Court 

declare — (1) On 

the 

daj of 

Id 

I received 

a summons notice 

issued bj 

the Court of 


in suit No 

of 

10 

m the sail 

Court dated 

dav of 

19 


for servnee 

on (2) 

Tbe sai 1 

was at the time 
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App. in. personally known to inc ami I acirwl the aaul summons/nofice on hiro/her on the 
day of 19 at about o’click in the noon at 

l)j tendenng a copy thereof to him/her and re^juiring his/her signature to the original 
summons/notice 

(“) 

( 6 ) 

(o) Here state whether the jicrson served signed or refused to sign the process and 
m whose presence 

(6) Signature of process server 

Or 

(2) The said not being personally known to me 

pointed out to me a person whom he stated to bo the sai 1 and I served 

the said Bummons/nntice on lum/licr on the day of 19 

at about o clock in the noon at bv tendeting 

a copy thereof to hira/her and requiring his/her signature to the otiginal summons/ 
notice 

( 8 ) 

( 6 ) 

(а) Ifere state whether the person served signed or refused to sign the process 

and m whose presence 

(б) Signature of process server 

Or 

(2) The said and the house in which he ordinarily resides being personally 

known to me 1 went to the said house, in and there on the day 

of 10 .atabout o clock m the noon. 

I did not find the said 

(а) 

(n) Enter fully and evactly the manner in which the process was served with 
special reference to Order 5 Rules 15 and 17 

(б) Signature of process server 

Or 

(2) One at pointed out to me which he 

said was the house in which oidinanly resides I did not find the said 

(“) 

(а) Enter fully and exactly the manner m which the process was served with 

special reference to Order 5, Rules 15 and 17 

(б) Signature of process server 

Or 

(3) If substituted service has been ordered stale fully and exactly the manner 
in which the summons was served with special reference to the terms of the order for 
substituted service 
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Schedule I — Appendix A— Form No. 13— In th«> form of ‘‘Broach of Bjirccment App. TTI, 
to purchase land,” No 13 of ApiKndiT A totho First Schctiulo, «««! the word ‘‘ biglias “ 


and substitute therefor the words - 


Schedule I.— Appendix D —Form No. 1 —Canal the table under the Lead ‘‘ costa 
of suit’ m form No 1, Appendix D, i6irf and tultslilitle therefor the following — 


Plamliff 

map 

1 stamp for plaint 

2 Stamp for powff 

3 Stamp for petit Iona and affl tax Its 

4 Cost of exhibits Including copies made 

ondcr the Banker a Books 1 sldence 
Art 1891 

5 Pleader a fee on Its 

6 SsbeSstence and trareUins allowances 

of witnesses (Including those of 
partp. If alloaed b) Jud.e) 

7 Process fees 

a Cotnmls'Ioner s fees 
9 Demi paper 

10 Co't of transratsslen of records 

11 Other costs allowed under the Code 

and Oenerst Rule* and Orders 
IS Adjournment co>t not ps|i In rath 
(to be added or deducted as the ca<e 
ma) be) 


Dtfen tantt 

R 

I Stamp (or power 

S Stamp for petitions and atndas Its • 

3 Cost of eshllUs Including copies 

made under the Bankers Books 
PallmeeAct 1891 

4 Pleader a ie« 

5 Sut>si<tcnceandlra\clllngatIowancr« 

ol wHuesaes (InelndlnB these of 
pait}, II allowed bj' Judge) 

« ProeeMfees 

7 CommiwIOAet s fees 

8 Demi paper 

9 Cotloftranamlwlon of records 

10 Other costs altoned under the Code 
tod Cenersi Rules and Orders 

II Adjoumnieot cost not paid In cash 

(to be deducte<i oi added as the 
case n)s> be> 


Schedule I — AppeudlXD. — Form No 2 — Concffthetablc under the head ‘‘costs 
of suit” m form No 2. Apiicnchx D, i6if and <i>&tfifvfe therefor the following — 

riaintiff I De/en<fn»( 


R» • P 

1 stamp (or plaint 

2 Stamp for power I 

3 Stami for I elltlons and aindaTlta 

4 Cost of exhibits including Copies made i 

undetthe Banket a Hooks Esldence I 

Act t89l 

5 Pleader 8 fee on III 

e Subsistence and teaselling allowances 
of witnesses (Including these of 
part) If allowed by Judge) 

7 Process fees 
B Commissioner a fee* 

9 Demi paper I 

10 Cost of transmission of records 

11 Other costs allowed under the Code 

and Cenersi Rules and Orders 

12 Adjournment roeta not pall In ra.Ii I 

(to be added or deducted as the 


111 a p 

1 '■tamp for Power 

2 Stamp lor petitions and atndaslta 

3 Costofcxhibltslnrluding copies made 

ander the Banker a Books Evidence 
Act 1891 

4 Pleader * fee 

i SDlsbteneeand travelling allowances 
of witnesses (including those of 
paifr. If allowed b) Judge) 

6 Process fees 

7 ComnibsinneT a (res 

8 Demi paper 

9 Cost of tnosmission ot records 

10 Other costs allowed under the Code 

andOenenI Rules and Orders 

11 Adjounmeat rosti not paid in cash 

(to be deducted or added as the 
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App. ID. Schedule I —Appendix E —Form No. 15A tht /. J/oinnj ofttr tht Fom 

•Vo I'*, .Ipjvnhj: /’ — 

FOUM No 14 

l>on I for Mp ctifln}^ rf wtitaH* jrolrrly a'tirMrJ nn I I/fl ij* chary/ of any p/rr'n anv 

[ORi>Fn \NI\. Jlttr-* 3 {/?) A\D 5J 
In the Court of At 

CimI Suit No of 

A It ot 

G n of 

Know «ucr\ lu pro^ont* tli^t wo, 1 J of , ftc, 

nijil h L. of ^ otr . i*n<! M N of , tie , Rtc 

jo\ntl\ nnd Uuinl to tlio Jixlco of the Court of 

m l\u\UK‘« to itc |viif to the *.M 1 Jii<l;e, for whuh piiniciit to 

I’o luiito we bin t ouiNohc* «n<le>ehofu« mtheehole. outnml rich of our heir*, ewu* 
ton nnif Mlmii\i'‘tritotN, joinlh imd e< lemlK. be thne iire>‘*'nt*. 

PttetlibH «h\ of jn 

\nit wlicre'" the n<o\~*We proi^TU li\e«t«.*eW rj'eeifioil m the t>i.Iie«lutc hrrvunto 
nnuetc*! li'n l>eei\ RttAcbe*! uwler * wnmnt fri>m the muI Court, dil«l the 
»Un o! l*t ,in c\eention of ft drt rre in fveour of in 

#mt No of 1*1 . on the fito of , nnd 

thoMKl i>roi>ert» his l*een left m theehirpeof the«.ii*l I f 

Now the eontlitnn of this obliintion thit if the nt'orr iHUimUu I T «hft11 dul' 
fteoount for «ii<l l*m«liice when miuimf Iwfore the «m I t'ourt ftll fttul c\cr\ the j’ri'jH rtr ' 
jMestoeWnfore-wJ Hiiml shill rlv miint«in»mlt«keiliu cite of lhelin"*to<.knf in«»ufl 
nn«J "hall ol>e\ ani further onlcr of the C^uirt in re-i'Oet thereof then thi-* oMiiriti’u 
ahiU be 101 1 otlierw im? it shall reraim m fuU fotee ftixl l>e enfon ible ftciin»l the aboee 
lanmilen T J in the eiecnti'U procenlingi. 

1 J 
KU 
M.V 

Sijme*! and delivcre«l lt\ the ftbove 
iKiutulen in the i’rc«cnce of 


lt\ onler of the Hish Court, 

N* L. HINDU Y, 

f.Vjiifrirr, 

Schedule I— Appendix C—Fonn No g— In the form of •• IXwree m Appeal 
No. n of \ppemliT G to the Fif«t Vheilule , ensrrf the wools from ** Mem iran.lum 
of Vpt'cil’* to •* the fill 'Wins re*a->n«,r»tneU — *’ 
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Schedule I —Appendix K —Form No columns 20 to 27 of e 

No 14— U<*fri«tor of Civil Suits, Apiiemhx II, Schedule I, and suhilitute therefor 
followins columns — 


Jtftutn of ] xccutloDS 


Is 


.9 30 SI 


B> order of the High Court, 

N L HLVRLEr, 

Rtgtttrar. 


Rules— Cal. 
i App. m. 
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APPENDIX IV. 


Rules made by flic High Coiiii of Bombay, under s. 122 . 


0 3, r. 2, Cl2TlS6 (a).— O 3, r 2, rf («), amended to read as Jolloia — 

Persons holding general powe« of atlomej or m the case of proceedings on the 
Original Rule of the llnrahay High Court attomejs holiltng the requisite special powers 
of attorney from parties not resident witlim the focal limits of the jurisdiction of the 
Court within which limits the appearance application or act is made or clone authortsing 
them to make and doauchappearances applications and acts on behalf of such patties (o) 
0 3, T. 4. — In sub rule 3 or rule 4 of Order Iff as amended bj Act \\II of 1926, 
the words “ or anj application relating to such appeal ” shall he inserted between the 
words “ order in the suit ” and “and any application or act ” 

0 5, r. 21A — T/ie /ofloHingska/l be inserted as Jiule 21 A — 

‘ 21A ^\hcre the plaintiff so desires, the Court may, notwithstanding anything 

o _ . , foregoing rules and whether the defendant reside* 

orrvicc Qi ouToinoTis bj .1.1,,^ .. 

rrpniil poit wherever the witnin Inejurisdiction of the Court or not, cause the summons 

>» II” il.lfncl.nt »t thtphe, where h« « 
residing, and eent to him by registered post prepaid for 
acLnowlwlgment protided that such place is at a tovrn or Tillage in llntish India which 
13 the head quarters of a district or recognised subdivision of a district, such ss a 
taluka, tahsil or mahal, or in which a municipality has been established, or to which 
the provisions of this rule may from time to time bo extended b} a Notification bj the 
High Court published in the Bombay Government Gazette An acknowledgment 
purporting to be signed by the defendant shall be deemed by the Court issuing the 
summons to be prtmo /dcie proof of service Jn all other cases the Court shall hold such 
enquiry as It thinks fit and either declare the summons to have been duly served or 
order such further scrv ice as may m its opinion be necessary 
0 5, r 22 — The folloicinj proiiso t>e added to O 5, f 22 — 

rroMded that where any such summons is to be served within the limits of the 
town of Bombay, it may be addressed to the defendant at the place within such limits 
where he is residing and may be sent to him bj the Court by post registered foracknow 
Icdgment An acknowledgment purporting to bo signed by the defendant or an endorse 
ment by a postal servant that the defendant refused service shall be deemed by the Court 
issuing the summons to be pnma faeie proof of service In ell other cases the Court 
shall hold such cnquiiy as it thinks fit and either declare the summons to have been duly 
serv ed or order such further semce as may in its opinion be necessary 


0 7, r 19 — The foUouing shall be adds I as rule 19 — 

“ 19 Every plaint or original petition shall be accompanied by a memorandum 
in wnling giving an address at which service of notice, or 
Address to Ijc fllcd with summons or other iirocess may be made on the plaintiff 
plaint or original petition , .1 j 1 1 

or petitioiier Flaintiffs or petitioners subsequently added 
shall, immediately on being so added, file a memorandum in writing of this nature 
0 7,r.20 — The folloutng shall be added as r 20 — 

20 An address for service filed under the preceding rule shall be within the Joc-l 
Nature of address to be I'md* of the dislrmt Court Within which the suit or petition 
Ujrd IS filed, or if be Cannot conveniently give an address ns 

aforesaid, at a jilacc where a party oitfmanly resides 

(a) See I anlnji V Chandnpfia <1017) 41 horn 40,30 1 C 805 
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0 7,T^2\.—Tfitfo!!ofrtnji}inIlbetidJtdaar 21 — 
21 ^^^lprc • r’aintiff or petitioner faila to file a 
■fin«r»]nmrre of fillure 


[1 a«li!re<« for wnieo, hr shill be 
liable to Imre h«9 auit (li«mt<-<e<l or hia petition rrjectc<l 
bj the Court tvo molu, or am parti maj appl^ for an order 
to that effect, and the Court mai tnaVe sueh enter aa it thmhs just 
0 7, r 22 — Tit ftJJoinny thall b« atNedai r 22 — 

22 \Mirre a party is not found at the address Riren by him for semccand noagent 
adult mate member of his family on srhom a notice or 


Rules— Bom. 
App. IV. 




ProceJore *hrti party 
t found at the pbee of process can be acned, is present, a copy of the notice or 
proce<^ shall be affixed to the outer door of the hou-^e If 
on the date fixe<l such party is not present another date shall be fixed and a copy of the 
notice, summons or other process shall be sent to the regi<tere<l addre“s by registerecl 
post prepaid for aeknovledgment, and such senice shall be deemed to be as efiectual 
ts if the notice or process had been personally setred ” 


0 7, r<23 — Tbe/olloiriny sbaH ie c« r 23 — 

23 RTiere a party engages a pleader, notice or procevses on him shall be «cryetl 
m the manner prcscnbe<l by Order 111, rule 5, unless the 
Court directs service at the address for seryiee giyen by 
the party 

0 7, r 24 — Th* folhieiny 4hall b< aljtdas r 24 — 

24 A jwrty uho desires to chinge the ad lte«s (<>r «en ice given by him a« aforesii 1 

«hall file a fresh memorandum in unting to thi- efTevt and 
Clianseof siUreo the Court m»\ direct theamendment of the rccoril accoTylin.:l\ 

Notice of »u» h memorandum shall be given to such other jwrtics to the suit ns the tourt 
maj deem it nece->Miry to infurtn and may be serceyl either upon the pleaders for such 
parties or be sent to them by regi^tereil post, as tbe Court thiuLs tit 
0 7. T 25 — Tht folljtejjiy thall bt adM at r 2o — 

2o Nothing m thc«e rules «hall prevent the C*>urt from directme the scrMi'e of 
Hul« not lloding on a notice or process m any other manner if for any reason*. 
Court It thinks ht to do *o 


0 7 r 26 — Tfit fcJloiriny thnll bt ail'd as r 20 — 

2r> Nothing mthe»e ruks »liall apply 
pre«cnbeyl by Onler \\I ruU 22 


0 8. r 11 — The folloiriny thatt b< allol a 


ll ■ 


Eyei 


rattles to file adJre««e« 


p.arty, whether onginal, addetl or subatitutetl, who apjHar* m any 
■uit or otlur pnxeeiiins shall on or liefore the date hatal 
n the summon* or my|ire seneyl on him a« the dale < f heaiiu^, 
file m Court a memorandum in WTilinc elating hi* adiltv** f r » ra ice an I i( he fads 
to do so he shall l>e liable to hat e hi< defence, if ana sttauk out anil to l>e ] Uiol in the 
same position as if he had not defendei! In thi* iv'j'eet the tynrl may ail 
or on the application t ( any i>.arty fy r an order to su< h etbxt, an I the I « »rl may make 
such order as it thinks fit 


" rrovulrtl that this rule shall not aj ) ly to a defeii laiil w| 
statement but who i* eaamineyl by tl eCt urt undirsei ti ii 7 1 f t( < 
Relief Act, ISTi, or otherwi'e or in any ease where the t » utt 
sera ice to be given by a jvarly i n a <Uie taler than tliat s)>ek it o 


’ 1 a« n I I Icl a writlni 
IVkkIau \i.n yilluTi>la 
)>ertiul« the ad lre«» f t 
: in thia (ule. 
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APPENDIX IV. 


Rules — Bom. 

App. IV. 0 8i r 12 — ThefothinnsthanbealdetJasr 12 — 

A^^l^Uc!*nm? KuIm "0, 22, 23. 24. 2 o and 2C of OrtJer MI shall 

Mand ij— 20 o( order Ml appK, 6o far mi} be. to addresses for service filed under 
to addresses for smiee ■ . • , 

tiie last preceding nile 

0 9.r 4 — Ort]*r J.\, rule 4, thnll fie nttml/freil Order IX, rule 4 (I), and Ihe mb 
rttle (2) s/iaN It added la it, namely — 

(2) The prOMsiona of section 5 of the Indnn Limitation Act, 1908, shall apply 
to applications under this nil© 

0 0,T 9 — The /oHoHiaq akatt fie add'd as aub rule (S) to Order IX, ruh 0, nantely — 

(3) The provisions of aection 5 of tho Indian Limitation Act. 1908, shall apply 
to applications under this rule 

0 9, r 13 — Ruh 13 o/ Order IX ahallle mimfiered aa rule 13 (1), and ibe Jollocinp 
«ufi ruh ahalt be added lo it, Homefy — 

(2) Tho proMsions of section 5 of the Indian Limitation Act, 1903, shall apply 
to ftppficationa made under this nifo 

0 9, r IS — Thefollaiiii»yakalH>eadhltoOrihrlXaaruhl5 — 

In the application of this Order to appeal* so far as may be tho word ’‘phun'di ' 
shall be held to include an appellant the word defendant ’ a respondent sndthevrord 
' amt" an appeal 

0 13 r 9^ — i?«fife<n Ihe frat and aecond promo to aul rule (1) p/ raf« 9 £>/ (ltder 
XllI, thejolloving prptiw aball fie ineerted, namely — > 

Provided also that a copy of the decree and of the judgment filed with the memo 
rnndum of appeal under Order \LI rule 1, may be returned after the appeal has been 
disposed of by the Court 

0 18, r 1(8) — The /olloiciny sholl fie oddel 03 Tulr 1 A to Order A W ■ — 

1 A (1) The Court may, on the application of any party for a summons for the 
attendance of any person perimt that sen ice of such summons shall be effected by such 
party 

" applying foe 
t reasonable 
j he effected 


0 16 r 2 ID — The fiAloutng ahall be inserted aa yroiieo fo su6 rule (i) o/ ruh 2 
oj Order 16 — 

Provided that where Government or a public officer being a party to a suit or pro 
ccedina as such public officer supported by Covemment in the litigation, applies for a 


travelling and other espenses of such witness 

Q jg j. 3 The foUotextiy ahaJlbaiMerltd ea prmtn U) rule Z of Order ~- 

Provided that where the witness is a public officer to whom theCiMl Service Pe 
injlations apply aud ii summoned lo give evidence of facts which liave come to hia notice 
or of facts »ntb whieJi Iio has bad to deal, m his official capacity, or to prCKluce a docu 
from public records the sum payable by the party obtaining the summons on 
Account of bis travelling and other expenses shall not be tendered to him 
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Rules — Bom. 

0 21, r. 22 — In nile 22 of Onler X\I the «ords “ t«o j cars *' shall be substiluted App. IV. 
'or the «orxU “ one jmr ’ v^hcrc^cr the^ occur 

0. 21, r proitM thall be a iJtd lo tub rule (2) of r 24 ■— 

Trov idcd that a First Class Subordinate Judge, maj la his special jurisdiction, send 
a process to another Subordinate Court in the anme distnet for c'cecution by the proper 
ofliccrin that Court 

0 21,r.44A. — J/ierr 44o/0 21, the folIoHing tftall be tnierteJ, namelt/ — 

44A INTiero tho property to bo attached is agncnltural produce a copy of the 
warrant or order of attachment shall be sent b^ post to the Oflice of tho Collector of the 
District In which the land is situate 

0 21, r 45 — TAe /offoicmy leortfs ehatt be added to $itb nih (1) of rule 43 of Order 
SXI, after eubstitvUnQ a aemitohn for the fait stop — 

and tho applicant shall deposit m Court at tho lime of the application such sum 
as the Court shall deem sufTicient to defray the cost of uatchmg and tending the 
crop till such time 

0 21. r 54 — The /o/fotrinj ehalt be added to tub rule (1) of rule 54 of Order .\ A/ — 

Such order shall take effect where there is no consideration for such transfer or 
charge, from the dato of such order and where there is consideration for such transfer 
or charge from the date when such order came to the knowledge of the person to whom 
or in whose favour the property was transferred or charged 

0 21. r 69(2)- 

In sub rule (2) of rule 09 of Onler \\t tiurtj dajs shall be substituted for 
seven days 

0 21 r 72A— l/lerr 12 of O 21 the fvllouing thall be tasertel namely — 

72A If lease to bid is granteil to the mortgagee of immosable propert}, a 
reserve price as regards him shall be Ased (unless the Court shall otherwise thmk fit) 
at a sum not less than the amount then due lor principal, interest and costs m 
case the property is sol 1 m one lot and not less m resjiect of each lot (m ca«e the property 
IS sold m lots) than such figure as shall appear to be piojicrly attributable to it m rcla 
tion to the amount aforesaid 

0 21. r 91 — The folloictn(j rule shall be added at rule 914 la Order AA/ of the 
Code of Cud procedure -~ 

^^■he^e the execution of a decree has been transferred to the Collector and the sale 
has been conducted bj tho Collector or by an olllcec subordinate to the Collector, 
an application under rules 39,90 or 91, and in the case of an application under rule 80, 
tho deposit re<iuired bj that rule if made to theCoUectoror the Officer to whom the decree 
IS teferre*! for execution m accordance with any rale framed by the local Government 
under section TO of the Code shall be deemed to base been made to or in the Court within 
the meaning of rules SO, 90 and 91 

0 25, r 2. — The /ofloinay thall be added at tab rule (4) fo Order T\l, rule 2 
nameli/ •— 

(4) The proiKions of section 5 of the Indun Limitation Act, I90S, shall apply 
to applications under this rule 
0 32. r 3(4) — 

The wortls to tho minor and m line 2 of tub rule (4) of rule 3 of Order XWII 
ahall be deleted 
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appendix IV. 


Rules — Bom. 

App. IV. 0. 33, r. 1 —TAt follomug aentfiiee tihallbe adiM to tht Explanation to rvle 2 of 

Order XXXIII, Ctiil Procedure Code^ nitnely . 

In determining wliethcr he |3 pm4e««o<l of sufllcicnt means the subject matter of 
the smt shall be collided. 

0 34, T.2 (A) —SubtlilHle for clause {d) of rule 2 of Order XXXIY.lht foUov-ing.— 
(d) that, if such fiaynient is not made on or before the daj to be fixed bj theCourt 
the plaintiff shall be entitled to apply for a final decree for foreclosure under 
rule 3 

0 34. r. 4(1) — 

In sub rule (1) of rule 4 of Order XXXIV, after the nords “ as therein mentioned ” 
substitute “ the plaintiff sluiU be entitled to apply lorn final decree for sale under role 3 ’ 
0. 34, r. 5 (2) — 

In 8ub rule (2) of rule 5 of Order XXXIV, after the wonls “ proceeds of the sale,’ 
substitute " (after defraying the expenses of the sale) be paid into Court and applied m 
payment of nhat is declareil due to the plaintiff as aforesaid together with subsequent 
interest at such rate as the Court deems reasonable and subsequent costs, and that the 
balance (if any) be paid to the defendants or other persons entitled to the same i 

Provided that the Court may, upon good cau«e shown and upon euch terms (if *nv) 
as it thinks fit, from time to time postpone the day fixed for such payment " 

0 34. r. 7 <(!).- 

For clause (d) of rule 7 of Order XXXIV, substitute " (d) that, if such payment is 
not made on or before the day to be fixed by the Court, the defendant shall be entitled 
to apply for a final decree for sale or foreclosure under rule 8 " 

0. 37, r l.—Ingub rute{l)ofrute2ofOrderXXXVIl,afterth» teordi " promtisory 
notes" the foUotcing wrda ehftU be uiaerled. namely — 

and all suits in which the plaintiff seeks only to recover a debt or liquidated 
demand in money pajable by the defendant with or without interest, arising on a 
contract express or implied or on an enactraent where the sum sought to be recovered 
is a fixed sum of money or in the nature of a debt other than a penaltj or on a guarantee, 
where the claim against the pnneipal is m xeapect of a debt or a liquidated demand 
only 

(3) The proiisions of section 5 of the Indian Limitation Act, 1903, shall apply 
to applications under sub rule fl). 

0. 37, r 3 —in rule 3 of Order XXXX II, the foUounny avb rule (3) ahall be 
inserted — 

(3) The provisions of section 6 of the Indian Limitation Act, 1008, shall apply 
to applications under sub rule (1) 

0.41 r* Z‘k.~AJUrrvle3of Order XLIflhefedlowxngrultihaUbt inserted, namely — 

3 A WHiere an appellant applies for delay to be excused, notice to show cause 
shall at once be issued to the respondent and the matter shall be finally decided before 
notice IS issued to the Court from whose decree the appeal is preferred under rule 13 

In sub rule (2) of rule 3 of Order XLV, after the wonh “ to show cause whj the said 
certificate should not ho granted" the following words shall be inserted, namely — 

" unless it thinks fit to refuse the certificate." 



BOMBAY HIGH COURT TULFS 


1429 


0 41 r 38 — T/ie/oIlotniiysMlUart-tfitatr 3S — 


Rules— Bom, 
App.IV. 


38 (1) An address for senice filed unlcr Order MI rsile 19 or Order Mil 


Addrrsa forsenlcc flint 
to hold food during sppel 
late proceedings 


rule 1 1 subsequently altered under Order \ II rule 24 or 
Order Mil rule IS aliall holl good during all appellate 
proceedings arising out of the original suit or petition subject 


to any alteration under sub rule (3) 


(S) Evers memorandum of apjieal shall state the addresses for service gnen by 
the opposite parties in the Court below and notices and procos«ea shall issue from the 
Appellate Court to such addresses 


(3) Rules '*2 23 and 24 of Order \ II shall apply so far as may be to appellate 
proceedings 

0 43 r 1 — 

Clause (w) of rule 1 of Order \LIII shall be delcfeil 

0 45 r 3(2) — 


In sub rule (3) of rule 3 of Order A L\ after the words to show cause why thesaid 
certificate should not be granted the following words shall be inserted namely — 
unless It thinks fit to refuse the certificate 


0 45 r 7 A — Afttr ruU 7 of Order XLl the fotloictny rule eholl be imerled, 
tiamtlif — 


"A No such secunti as is mentionel m rule 7 (I) eKu«e (a) shall be required 
from the ^^etar^ of Niate for India m Council or where the local Government hsa 
undertaken tl e defence of the suit from any public officer sued in respect of an act alleged 
to be done by him m his official capacity 

0 46 r 8 — The folloieiny ehall be added oa r 8 — 

ArrlicsWlity ot Buie 5S 8 Pule 38 of Order \LI shall appli so far as may 
of Order \LI be to proceedings un ler tins Order 

0 47 r 5 — 

In Order \LMI rule 5 for the word siv the wonl two shall be substituted 

0 47 r 10 — The foUoicinj shall be added aa r 10 — 

Aprllcsi It) of Buie 33 I® 38 of Order \LI slall appK so far as may 

of Order \L1 be to proceedin»s under this Order 

0 49 r 3 — (a) Inruleiof Order \LIX the folloirt"if elauae shall be ineerfrrf as 
clause (1) rtime/y 

( 1 ) rule 21 A of Order \ 

(b) For the exislinj clause (1) the folloirtnj shalt be subsl luted nome/y 

(la) rule 10 rule 1 1 clau<ea (b) and (c) an 1 rules 19 to 2G of Order 4 II 

(c) Deloie clause {\a) the fiJIoicinij shall be tnserte I namely 

(lb) rules 1 1 an 1 12 of Order Mil and 

(J) Delate clause (f>) the f >11 triuj shall be inserted nautJy 
(7) rule 38 of Onler \LI 
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APPENDIX IV. 


Rules — Bom. 

App.lV, 0.49.r.3.— 

In rule* 3 of Orvfcr Xl.l\ the «onl *' ttn<l *' immwii'xtcl} proceilm^ pxrnenj'h ( 6 ) 
ffnll U* oniiUcd nml Ifip foDoMin^ |vinigra[ih l>e between paras (j) aiiJ 

(l>). iiimrK 

‘ ('■») rulo V of Onl« r W1 , aii«l * 


lor tlip «onls “n>lp 3»” ottumns Mow item ((«) of mle 3 of Onlrr XLtX, the 
worvls nilt^ 31 anil 3 » ' ahall l»c aiibstituttHl 


0. 49. r. 4. — Thf fMwiny ttiU maJt unUr t li*? ( 2 ) (i\ /j be adJ«l as ^ 4 
0 — 


Wliero on a inemoMmliim of apix-al pn-*int«l within the time prescribe*! for the 
eame, the "hole or aiu ^virt of the fee prr^nMl h> the Itw for the time biinj tn 
foree nUlm^ to Court fie* has not In'cn |s.ti>|, the Ke}:'**tar nui in ili«cretiou allow 
the apjHlhnt to jus the whoh or jvirt as the case nm he of aueh Court fe«*< Ami mat 
ailmit the appeal to the rvgistcr even thoush the »ulw“<\Ment payment of Court fee may 
hvvv Ixau mule after the time prr'oribetl for pnsentatioii of the appeiU 
0 52 . — r*e /v'foieiHj #AaH he of fr I rt« Oftfrr iff — 

' '‘“I' """ “I'f''. O’ "• 

unJ raevtl II ll& ht to pTo.ee«littr« umUr «! tu'n 115 of the Ccnle ' 

Schedule I— Appendix D— Forms Nos. 1 . 2 . 3. 5 nnrt o.—Tf>e yiffvri»j 

fct iNwrted HI r«f i»l iu/>rMi« .\oj« 1, 2. 3. Aon f t$o/.|;'/>rM<fix m inAohi/e / — 

\lso talvo notice that m lUfiult of your lilin.: an oiMre'S for rervue on or before 
the ill to mentioiml run are Itvhh to have your ilefetiee atnick out 


Schedule I— Appendix B— Form Mo. lo— Form No. lO m .-l/penhx B 

SeAe lute I h* umrn.f'.f la rtiul asj Jh>rs — 

To ni^otniviiiv Net uni' of buuinum* of onvUhet Court (Onler ^ , r 23) 

(r.ffe ) 

Kiail prxxceiliii!; frvm the forii irding 

for ainiiT on in bun Xo of I'l of that Court 

Belli farviin: OflKer « enilofM iiient atatinc that the ami proof 

of the above liaMiie I'cen ihilv taken bv me oiv the o-itli of ami 

It IS oivlere>l that the be retiinifal to the with 

this pn.xee>lin>r 

1 heTet'v vlevkvw tbv\ the aawl suwiwioua on has been ifiilj 

eervtxl 

Jutje 

Note.— T his form wiU l>e applnal le to process other than summons the scrv ice of 
which luav hav e to be elfecleif in the same manner ” 

Schedule i— Appendix D— Form Ho. 4 — 

III line 4 of Form No. 4 in Appemlix I». fw ** re.ihiation ” substitute “ the ilav 
liemnaftcr referrevl to " 

Forcluiv (2) of the a.ai>l form, eubslitiite “(2) That if such p.a\ ment is not made on 
op la fore the a,iul ilav of It . the plimtiff shall be entitlcal to apply 

to tbe Court fora final deerr^ f.>rs»le” 

IV, lets CUuae (3) of the saul form 
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Rules— Bona. 

Schednle I— Appendix D— Form No. 5.— App. IV. 

For clau'e (J) of Form No 5 m Appendix 1>, euWitute ‘ (2) That if such parment 
IS not made on or before the sai I dav of 19 , the defendant 

shall be entitleil to apph for a final decree for foreclosure or «ale ' 

Schedule I — Appendix D — Form No. 10 A. AJl Ihe fcJloicmj form « Form 
.^£> 10 1 — 


\o 10 \ 

Final Decree for «alc 
(Tif/e ) 

Upon reading the decree p3«sed m the abore «uit on the dav of 

10 , and the application of the pLimtilf liated the dar of 

19, and after hearing 

pleader for the plaintifl and pleader for the defendant, and it 

appearing that the pavment directed bt tl e •aid decree has not been made 

It IS herebt deereetl as follows • — 

(1) That the mortgaged propertv or a sufRcieot part thereof be »old and that the 

proceeds of the «ale (after defravxng thereout the eTpen«eJ of the «.-ile)be jviid into Court 
and applied ID pavtoent of what is declare«l due to thepbuiiiff a> afort^Aid together with 
8ub*equent interest at percent per annum and subsequent co»t« and that the 

babnre if ant be paid to the defendant 

(2) That if the net proceeds of the sale are inMifiuient to|viv such amount and such 
■ub'equent interest and co«ts in full the pKintiS shall be at hberiv to a] pK for a pir<i nal 
decree for the amount of the balance 
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APPENDIX V. 


Hides made by the High Court of Alhiliahad, under s. 122 . 

Order IV. 

1 (l) For rule 1 (1) tvbitiMe ihefoUoicinj 

E\erj suit shall be inatituteil by presenting totheC^urtorcuch officer as itappotnts 
in this behalf a i>laint, together with a tn»o copy forsers ice with the eummons upon e^rh 
defendant unless the Court for good cause shown allows time for filing such copies 

(2) The Court fee chargeable for such 8er\ ice shall be paid m the ease of suits when 
the plaint is filed and in the case of all other proceedings when the process is appbed for. 

And re number the present sub rule (2) as sub rule (3) 

Order V. 


2. Omil the words '* or, if so permitted, by a concise statement *' 

Add <7ie/ollouiny rufe# 44 — - 

4A. Except as otherwise pro% ideil, in erery interlocutory proceeding and in every 
proceeding after decree in the trial Court, the Court mn), either on the application of any 
party, or of its own motion, dispense with service upon any defendant who has not 
appeared or upon any defendant who has not filed a written statement 

15, Forthewords ‘ t\'heremany8Uitthedefendanteannotbefound’‘r(ad “Uhen 
the defendant is absent or cannot be personally served ” 

25. For the word “ shall ” to the third line rend the word “ maj ” 

AJd the folhu ing rule 23A — 

25A. When the defendant resides in Fntish India but outside the limits of the 
United Provinces of Acra and Oudh, the Court may, in addition to, or in substitution 
for any other modo of serMce, aend the summons by post to the defendant at the place 
where he is residing or carrying on business An acknowledgment purjiorting to be signed 
bv the defendant, or an endorsement by a postal servant that the defendant refused 
service, may be deemed by the Court issuing the summons to be j>rma facte proof of 
service 

26. After the words “ the eummons may ” inseN the words “ in addition to, or m 
substitution for the method permitted by rule SO ’* 

27. ToO T,t 21 , adiHh* ftAhteing as ruytel and nolei — 

1. A list of heads of offices to whom summons shall be sent for service on the 
pervaiits of Railway Compimes working in whole or in part m these Provinces is given 
in Appendix (2) to the General Rules (Cml) of lOII 

2 In every case where a Court secs fit to issue a summons dire~t to any public 
servant other than a soldier under Order XVI, simultaneously with the issue of the 
summons notice shall be sent to the besd of the office m which the person concerned is 
employed in order that armngcntfnts may bo made for the performance of the duties 
of such person. 
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II1u«tration If the CouTt sees fit to i»ue a summons to & kanungo or psttran it 
sliall inform the Collector of the distnet, anti if to a sub registrar it shall inform the 
District R“gistrar to whom the sub rrgi«trar is subordinate 
Add the foJhinnj rulfi al Ih* en I of O 5 — 

28. 1 The present rule 28 shill be numbered 28 (1) 

2 Add the foJIoirinj n» ruU 28 (2) — 

Wiere the address of such Commanding Officer is not known, the Court 
mi) appl) to the Officer Commanding the station m which the 
defendant was serimg when the cause of action arose to suppU such 
address, m the manner prescribed in sub rulo (4) of this rule 

3 Add the folloutnrf aub rul‘t {i),{4) on US) — 

(3) l\*herc the defendant is an officer of His Majest) 's militarj forces, 

wherei er it la practicable sersice shall be made on the defendant in 
person 

(4) ^\'he^c such defendant resides outside the jurisdiction of the Court 

in which the suit is instituted, or outside British India, the Court 
maj appl) o\er the seal and signature of the Court to the Officer 
Commanding the station m which the defendant was resulmg 
when the cause of action arose, for the address of such defendant, 
and the Officer Commanding to whom such application is made 
shall suppl) the e<ldre«s of the defend mt oral! such information 
that It la III hi4 power to gire as inai lead to the diseoeer) of his 
adilress 

(5) IMiere personal sonice is not practicable, the Court shall issue the 

summons to the defendant at the address so supplied b) registered 
post 

29. In rule 29, sub rule (1), line 2, /er the words “rule 28** read “rule28(l)’‘ 

31, An application for the issue of a summons for apart) ora witness shall be made 
m the form pres'nbetl for the purpose No other forms shsll be rcceised b) the Court 

32. Ordinarily eser) process except those that ore to be serred on Europeans, 
shall be written in the Court sernseular But where a process is sent for execution 
to the Court of a district where a different language is m ordinar) use it shall be 
srritten in English and shall be accompanied b> a letter in English requesting its 
execution 

In cases where the return of scrsice » in * language different from that of the 
district from which it is issued, it shall be accompanied b) an Engltsh translation 

Order VH. 

9. /n ru/e 9— {oj— /or f/« armicofon after ‘it* in clause (1) avbatitute a / ulUlop 
and delete the rest of this clause as well as clauses (2) and (3) , and 

(6) He Ru»il>rr clause 4 as clause (2), dc/cfin? the words orstatements” therein 
17. At the end of clause 2 of rule 17 of Order VII add the following proviso — 
I’roMded that, if the cop\ is not written m hnghsh or is written in a character 
other than the onhnan IVrsisn or Nagn character m use. the person producing it or 
someone on his behalf shall attest it as a true cops, and in that case the Court or its officer 
need not examine or compare the cops with theonginxL 


Rules— All. 
App. V. 
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HS-l 

Rules — All. 

App, V. 7 

1®. E^erv I'lsint PronjjnAlpetiti'n ‘bill bv » proc^^lir^ citi-2 

an ai.Wre.s whuh of noti c. soimnons or otli»r prw-^s riav rud<* cq tlf 

pUmtiS Of potitjonor rUinh»*-« or peti'icRwii sal>!«c^ui;ntK adJod thsU iciaftluVb' 
cu W «o ail Jeil file a ptweeilitL; «. t thi-* nature 

20. An aililro'^ fi t *erc»‘e hlei,l under the rrr-*e»Iiar rule shall be ’•nthm the 1 val 
btnit« of the iH'tri i Court withm whuh the «utt or petit;on i* f IrJ, or of the !>■ ’n t 
Court u^thm whiih the part\ i»nlui»nlv ie«i!e,, »f tnthin theliai's of the United 
Province* i.f Asia and Oudh. 

21. l^Tiere a pUintiS or jvtiti «ner faiU to tie an ai!iiie*a for setvKe. he ‘hall be 
liable to have his suit ibi»mi-'se*b or hi» pvtiti'n rejected hr the Court m-Ca or mv 
juirtv mar appU for an order to that eCeit. and the Court may mahe <uih order a» it 
thinks jU't 

22. btTiere a |«rtv J* not found at the aiidrT-.s piven bv him for service and no 
a^nt or adult male member of hi' famiU on «hotn a notice erpnve« can be Hrved, is 
P'V'cnt. a cepv of the noti eor prvx<>» ehall l-eafhsnl totheouter door of the hiU'C If 
on the date tseil such jvine i* not present another date shaUk* fiseil and a cope of the 
tiotue, suiumons « other prtxess 'hall l-e «ent to the r«:i,tereil ad Iri'ss hr resu’twd 
post, and such sen toe shall be deemeil to be a< ePev tnala< jf the notice or prvce'S bad 
U-en pervonallv served 

2X Where a purtj ecuja^ a ptender cotu-e* or proee^ses for «erpi*e on him *^*11 
lie served in th» manner pre»vnbed l>\ Onler III, rule o, nnlrtj the Cixirt lUrevt* serTwe 
at the addrevr Is’r »efvi,'e siren bv the pattr 

24. A parti who de'ife' to rhanre the atWrr'ss for «err»i'e pirn hr bin a« afore 
wnb 'hall tile a i-eritievl pei«ioo.and tleCvnirt laavdirevt the amendment it the recoid 
secordinjsli Noti e of «u\h petitn^n «baU bepiven to 'U<.h other jurties to the a» 
the Court roar deem it nrcexsaev to infomuand mav be either «ervrvb upon the pleaders 
f< f such parties or be -ent to them he eeCb'ereJ pvvt. as the CVurt thinks hf 

25, JCothuir in thc'C n»le< ‘hall prevent the Cv'urt from ilireclin.J the servn-e of a 
notice or prvxexs in anv other manner, if. f^r anv resM-ms it thinks fit to do *v>. 


Order VUI. 


<We'«dofC> 

IV. Even yartv , whether ortsmaU ad led ec sukUtuted, who appear* in anv 
suit or other prooeeilms «batl on or before the lUle hard in the summons 
or noti-e «erreil on him as the dateol heannr hie in Court a proceetlmr «tatia^ hi* ad 
dee^sfor «mce,andif befatlstodosohe-*haUbeluble to have hwdefen-e, if anv. ■.truck 
out and to be placed in the same position a» i! he bad not defendr*! In thi« 
the Court mav act e*o ewf- or on the appheatr-'n ofanvpartv for an order to such e-rv t 
and the Court mav make such ont-r a« it thinks ju.t 

H Rates ££. -X S3 and ?t» of Oiler «hall applv. «o far as mav be, 
to addres.'e* for «crvioe tilevl under the prrcediiu rule 

Order DC. 

1 d/‘er the wonls in the fooith Lne “foe such service” laatrt the wvnU “or 
th.at the'pUintia hasfaiW to cooph ■«* the rales for filinr the eopv of the pUlnt for 
servKe on the defendant ” 
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13. Aid Solhicxng fToitso — 

Provuled *lso that no such decree eball be set aside mcrelj on the ground of irre* 
gularit} in the service of Butninoris> if the Court is satKfied tliat the defendant knew, or 
but for hts mlful conduct uouM liaie known of the d%te ofheanng in sufficient time to 
enable him to appear and ansM er the pKintiQ a claim 

Order Xm. 

Add tht TvJea aHht tni of 0 13 — 

12. E\er> document not written in the Court vernacular or m English which is 
produced (a) with a plaint or (6) at the first bearing or (c) at an} other time tendered 
m evidence in any suit, appeal, or prooewling, shall bo accompanied by a correct Irens 
lation of the document into the Court vernacular If any such document is written in 
the Court vernacular hut m characters other than the ordinary Persian or Nagri cliarac 
ters m use, it shall be accompanied by a correct transliteration of its contents into the 
Persian or Nsgri character 

13. BTien a document included in the list, prescribed bj rule 1, has been admitted 
m evidence, the Court shall, in addition to making the endorsement prescribed m rule 4 
(1) mark such document with serial figures m the case of documents admitted as en 
(fence for a plaintiff, and with serial letters in the case of documents admitted as evi 
denee for a defendant, and shall initial ever) suchsenal number or letter t\'hen there 
are two or more parties defendants thedocuments of (he firat party defendant may be 
marked Al, BI, Cl, &c , AAl, BDl Ac and (hose of the second AS B^, CJ, Ic AA2, 
BB2 Ic \\*hen a number of documents of ihesame future IS admitted as for example 
a senes of receipts for rent the w hole series shall bearone figure or capital letter or letters 
and a stnall figure or small letter shall be added to distinguish each paper of the series 

Order XVI. 

1, Tkt foUouing pronto to bt added — 

Provided that no party who has begun to call hie witnesses shall be entitled to 
obtain process to enforce the attendance of any witness against whom process has not 
previous!} issued or to call any wntness not named in a list, which must be filed in Court 
before the hearing of evidence on his behalf has commenced, without an order of the Judge 
made in writing and stating the reasons therefor 

2. (4) Tins rule shall not apply in cases to which Government is a party, in the 
case of witnesses who are Government servants whose eaUty exceeds Rs 10 i>er mensem 
end who are summoned to give evidence in their public capacitv at a Court situated more 
than five mifes from their headquarters 

8. For the words in line 1 “ under this order shall be served ’* rend ‘ under this 
order mav by leave of the Court be served by the party or his agent, apphing for the 
same, by personal service, and failing such service shall be served 

Add the foUotcing rvUt at the tnd of O 16 — 

22. (1) Save as provided in this rule and m rule 2, the Court shall allow travel 
ling and other expenses on the following scale — 

(а) In the case of witnesses of theclass of cultivators, labourers, and mentals, 

six annas a day , 

(б) In the case of witnesses of a better class such as tammdars traders, pleaders 

and persons of corresponding tank, fromeubt annas to two rupees a day , 
as the Court may direct , and 


Rules-All. 
App. V, 
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liJes — All. 

^pp. V. Add the folloutng riilea al Ihc tnd of 0 7 — 

19. E%er} plaint or r>rit;inal petition ihall be acconip^nml bj a procer<!in^Si^? 

an addrc«i^ at winch genico of notice, snmmons or other process ma^ be made on the 
plaintiff or petitioner PKmliffa or potitionera jubsequently added shall immediately 
on being 80 added, file a pro-eeiling of thi« nature 

20. An addreos for scrvieo fileil under the preceding mJeshal] be witbm the local 
limits of the District Court within which the suit or petition is filed, or of the Distnct 
Court within which the party ordinarily resides, if within (he limits of the United 
Provinces of Agra and Oudh 

21. here a plaintiff or petitioner fails to file an address for wrricp, he ahall be 
liable to haio Ins suit dismissed or his petition rejected by the Court 8iio tnotn or any 
party maj apply for ari order to that effect, and the Court may make such order as it 
thinks just 

22 . l\'herc a party is not found at the address given by him for service and no 
agent or adult male member of his family on whom a notice orprocess cm be served, is 
p esent, a copy of the notice or process shall be affised to the outer door of the house H 
On the date fixed such party is not present another date shall be fixed and a copy of the 
notice, summons or other process shall bo sent to the registered address by registered 
po&t, and such service shall bo deemed to be as effectual as if the notice or process had 
been personally served 

23. here a party engiges a pleader notices or processes for service on him shall 
be served in the manner prescribed by Order III, rule 5, unless the Court directs service 
at the address for service given by the party. 

24. A party who desires to change the address for service given by bmi as afore 
said sh-ill file a verified petition, and the Court may direct the amendment of the record 
Accordingly Notice of such petition shall be given to such other parties to the suit as 
the Court may deem it necesviiy to inform, and may be either served upon the pleaders 
for such parties or be sent to them by regivlered post, as the Court thinks fit 

25. Nothing in these rules aliall prevent the Court from directing the service of a 
notice or process in any other manner, if, for any reasons, u thinks fit to do so 

Order Vm. 

Add ihe fdloicing tuU) at the end of O 9 — 

11, Every party, whether oiJgtnsJ, added or substituted, wbo appears m any 
r f nrnrpedinc shall on or before the date fired in the summons 


the Court may act sao motu or on the applioatioii otanypariy foi *u uiuti iw u.. . 

and the Court may make such order as it thinks just 

12 Kules 20. 22, 23, 24, 25 and 26 of Order VII shall apply, so far as may be, 
to addresses for service filed under the preceding rule 

Order K. 

2. A/fcr the words in the fourth lino “for such service insert the words “or 
that the plaintiff has failed to comply with tbo rules for filing the copy of the plaint for 
sen ice on the defenilant ” 

\ 
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13. Add the foiloirinj pronio — 

Providod also that no aueh tlecfM ahaJI be act aside mercK on the ground of irre* 
gulanty in the femce of summons, if the Court is satisfied that the defendant know, or 
but for his nilful conduct would hare known of the date of hearing in sufficient time to 
enable him to appear and answer the pKintiflacIaim 

Order XIII. 

Add the f(^Ioinng rvlta at Iht tnd oj O 13 — - 

12. Ever} document not written in the Court aemacular or in English which is 
produced (a) with a plaint or (6) at the first hearing or (c) at nn> other time tendered 
in eaidence in any suit, appeal, or proceeding, shall be accompanied b> a correct trans 
lation of the document into the Court vemncwlar If anj such document is written in 
the Court \ emaeular but in characters other than tho ordinary Persian or Ikagri cliarac 
ters in use, it shall be accompanied by a correct transliteration of its contents into the 
Persian or Kagri character 

13. B'hen a document included in the list, prescribed b> rule 1, has been admitted 
m evidence, tho Court shall, m addition to making the endorsement prescribed m rule 4 
(1) mark such document with serial figures m the case of documents admitted as evi 
denco for a plaintiff, and with serial letters m the caso of documents admitted as evi 
dence for a defendant, and shall initial eaet^ auehserial number or letter B*hen there 
are two or more parties defendants, tlicdocumcnts of tho first party defendant may bo 
markedAl.Bl Cl, &c , \M, DBl,&c and those of the second B2, C2, Ac , AA2, 
BBS, Ac W hen a number of document o of theisime nature is admitted, as for example 
a senes of receipts for rent, the whole series shall bearone figure or capital letter or letters 
and a small figure or small letter shall be added to distinguish each paper of tho scries 

Order XVI. 

1, The foUoicing proiisa to be added — 

Provided that no party who has begun to call his witnesses shall be entitled to 
obtain process to enforce the attendance of an;^ witness against whom process has not 
previously issued or to call any witness not nameil in a list, which must bo filed m Court 
before the hearing of evidence on his behalf has commenced, without an order of the Judge 
made in wTiling and staling the reasons therefor 

2, (4) Tins rule shall not apply, in cases to which Cosemment is a patty, in the 
caso of witnesses who are Goiemment servants whose salaty exceeds Rs 10 per mensem 
and who are summoned to give evidence in their public capacity at a Court situated more 
than five miles from their headquarters 

8. For the words m line 1 under thu order shall be served ” reotf “ under this 
order may by leA\e of the Court be served by the party or his agent, applying for the 
same, by personal service, and failing such service shall be served *' 

Add the foUoicing rules at the end oj O 16 — 

22. (1) Save as provided m this rule and in rule 2, the Court shall allow travel- 
ling and other expenses on the following scale — 

(а) In the ca*e of witnes<e3 of theclass of cultnators, labourers, and mentals, 

SIX annas a day , 

(б) In the ca»e of witnesses of a better class, such as xanundars, traders, pleaders 

and persons of corresponding rank, from eight annas to two rupros a day, 
as the Court mav direct , and 


Rules — AU. 
App. V, 
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Rules — All, 

App. V. (f) In the ci«c of witne<#e< of snpenor rank inehi(hnR ofticers of Go\ernmeat 

m receipt of mKij of not Ie>* th^n Jl<. "l>0 s month, from three to fire 
nipees a 0a\ . 

(•I) If a Mitne<3 demant) «n\ «um m esfe«4o{ \»h^t hnj hoen piid to him, sufh 
snni shall be allowwl if he viti<(lea the Court that he haaaetiiallji and necessanU incnrred 
the additional OTpense 


A po>t oflice enijdo\ ee sunimonetl to piee evidence i» entitle 1 to demand from the 
p>art\, on who'c liehalf or at >aho^ in«tanee he »< «ummoneil, the traaellin^ and other 
eTpen-.e3 allow ihI to witnesses of the c1t«a or rank to which he beloncs, and in addition 
the «vim for which he i* liable a'* )«% ment to theaiibstiiute oflieiatwe dunnjr hii alisence 
from duta The *um so ]v\\-Bblein rc'peet of the sub-titute mil be certified ba the 
oflicial superior of the witness on a slip, which the witness will present to the Court from 
whiih the summon* was iiMictl 

(3) If a Witness be detame*! for a lonircr |»enc"l than one d»T the expenses of hi* 
detention shall be alKiweil at siuh rate, not M«mllv excceilitn; that jwvalle under 
clause (1) of this rule, as nm >ceni to the Court to be rcasomble and proper. 

ProMileil that the Court maa. for res'Ons staleilm wntiiiB, allow expense* on a 
lusher scale than tint heteinbclore pre-enbeJ 

23. In cases to which Corernment is a ivart}, Oorernment servants, not Iwins 
police coMstaWes, whose \al »rv esceoil* Rs 10 |>er niwi-em, and who are summonetl to 
give eaidmco iii thsir ofHcul eapaclta at a Court situatel more thaw fivemdc* from 
their headquarter-, shall be giaen a certihcate of attendance b\ the Court in heu of 
travellms and other exi>eii-es 

OraerXVn. 

1 (d) fAr /of/i>in«!//«»'rtfrpronso — 

ProMdeil further that no such asljournmcnt shall l>e gronteil for the pun’o-e of 
calling a witness not pronou«U summoned or named, nor shall anv adjournment be 
ntihsoil ha ana jvarla for such purpose, unle-a the dud^o liia made an onicr in wTitiiig 
under the proa iso to Onler XN I. rule I 

2 OrxUr \ yil, off t-> Tuh 2 ~~ 

U here on anr such d»> the rvidenee.or a suVUntial jwrtion of the evidence, of anv 
jairtv has Iwen reconleil and such parta failsto appear, the Court maa in its di»cretic i 
proceasl with the case a* if «uch parta ww present and maa di-pive of i( on the mcrtt‘ 

Fj^lJontfion —"So jvirtv shall be deemed tohaae fsilo 1 to appear if he is either pre- 
sent oris representeil in Court ba an atent or pleader. thoucheagaBed onia for the purpose 
of making an application 

3. .4».«nlri.re3 — 

\\ here ana jiarta to a suit, to whom lime has Iteei granted fails, without reasonable 
cTctise, to prcslucc his evilence, ortocausetheatiendanceof lus avit nesses or to compiv 
arith ana preaious onler, or to perfonn anj other act, ne<es.«arr to the further pn^re** 
of themit.for aahKhtime has iK^nalloared, the Court maj , whether such parla is present 
or not, procee^l to decide the suit on the ments 
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Rules — All. 

Order XVIII. App. V. 

Add the foVotctng ruUa at the end oj 0. 18 — 

19. (I) The Judge shill reconl m h« own hand in English all orders pa«ed on 
application*, other than orders of a purely routine character. 

(3) The Judge shall record in his ownhmd m Englnh all admKMons and denials 
of document*, and the Kngli«li proceedings shall show how all documents tcnderecl m 
evidence have been dealt with from the date of presentation down to the final order 
admitting them in evidence or rejecting them 

(3) The Judge shill record the lasues in his own hand in English and the issues 
shall be signed by the Judge and shill form part of the Fnglish proceedings 

Order XIX. 

Add the foUoH tag rules at the end of O 19 — 

4. Affidavits shill be entitled in the Court ot at tniroing 

such Court) If the affidavit be in support of orin opposition to, an application respect- 
ing an} ease m the Court, it shall also becntitledin 6uchct*e If there be no such rase. 

It shall be entitleil In tk* matter of the p>iiiton of 

5. Affidavits shall be divided into piragnph*, and every pirngraph shall be num 
hered consecutivel} and, as nearly as cdi> be. shall be confincil to a distinct portion of 
the subject 

6. Even person makm,{ anj aClulavit shill be <lc'>< ribe.! therein in such manner 
AS shall serve to identdv him clcarlv and vvUere neccs-.viv for this purpose, it shall 
contain the full name, the name of his father, of hi* (n«te or religious persuasion his 
rank or degree in life, his profession, cillmg, occupation or trade, and the tnic place 
of his residence 

7. Unless, It beothorvTise providesl. an affislavit inaj bo made bj anj person having 
cognizance of the facts deposc<l to Two or more iversons maj join m an aflidavil 
each shall depose soparatelj to those facts which arc within Ins ovin knowlcvlge, 
and such facta shall be stated m sejivrate poragrai'lis 

8. Mhcn tlie declarant in any aDidnait sjicaks to nnv fact within Ins own know 
ledge he must do eodirectl} and positivrl}, using the wonts 1 Aflirin or I niiike 
oath and say ’ 

9. Escept in interlocutor} proceedings, nflidavits shall stncllv bpionfincil to siuh 
acts as the de Ivrant is able of his own knowicvigrto prove In inlcrlociitnrv juiMctd 
iag,Sv when the pvrticular fact is not within llm ilccUraLiU a own ku.owle<ltfe. but i* 
stated from information obtained from others, the dcclirnnt shall ii«r tlip cvjinssion 

I am informed and. if such be the case, *‘and acrilv lirlicveto 1 k> true and shall 
stale the name and address of, and suflii lentlv dtscnlied for the piiri'o*i * if nlrnlih 
cation, the person or persons from whom he recrivisl smh infornmium When the 
application or the op|in«iiiiin 1 hereto rpsU on fails di* I «sli« d** iimnitsi r lopu sof 
document proiluceil fix'iii anv Court of liislne »r other s niri< Ihe ihs Urnnt shalUiale 
what IS the source from which thev were prodiuetl, an 1 hi< information an I Is-li. f a* to 
the truth of the facts ilisi |o"isl in siirh do* iimtiils 

10. IMicn anv jdarr i« n (erred to m an aRxIavit it *1 all 1 r 1 1 rrts tl« itr«.iilu'| 

hen in an afli Ivv It anv j'eixm i< referre.! to sin h (wixm the t. rns t ns me an I ad lrr«* 
of such jverson, and such further iW npli mas mas t.e siifli lent I r the j-iitp im- 1 1 ih" 
identification of such ]>ers <n, shsll l-e given in the afti Uvil 
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App. V. 11- Ererj person tnaVing an alTnlarit for uso m a Ciril Court, shall, if not 

pemonallj' known to the person before whom the affidavit is made, be laentified to 
that person bj some one known to him, and the pcr«on before whom the affidavit is 
made shall state at the foot of the affidavit the name, address, and drseription of hiin by 
whom the identification was made as well as the time and place of Such identification. 

HA Such identigcafion may be made bj a person—' 

(а) personally acquainted with the person to be identified, or 

(б) satisfied from papers in tbatporson's possession or otherwise, of his identitv 

rrovidedtkatinease(A)thepersonsofdentifringsha]ls(gnonthepetiticinoraffidarit 

a decbration m the following form, after there has been affixed to such declaration m his 
presence the thumb impression of the person so identified — 

Form 

I (name, address and description) declare that theperson verifying this petition (or 
making tbu agfdant) and al/t^tag kioKf/f l<r be A B Jwssaftsfied me(beceatate bf 
what means, e g , from papers m his possession or otherw ise) that he u A- B 

12 No verification of a petition and no affidaMt purporting to have been made 
by a parrfttA najftin woman who has not appeared unieiled before theperson before whom 
the verification or affidavit was made, shali be used unless she has been identified in 
maanee already specified and unless such petition or affidavit he accompanied by an 
affidavit of identification of such woman made at the time by the person who identified 
her 

13 The person before whom any affidavit is about to be made shall, before the 
sane u made, ask the person proposing to make such affidavits he had read the affidavit 
and understands the contents thereof, and if the person proposing to make such affidavit 
state that he has not read the affidavit or appears not to understand the contents thereof, 
or appears to be illiterate, the person before whore the affidavit is about to be made 
shall read and explain or cause eome other competent person to read and explain m 
his presence, the affidavit to the person proposing to make the same, and when tho 
person before whore the affidavit isabout to be made is thus satisfied that the person 
proposing to make such affidavit understands (he contents thereof, the affidavit may 
be made 

14 Tho person before whom an affidavit is made, shall certify’ at the foot of the 
affidavit the fact of the making of the affidavit before lure and the time and place, 
when and where it was made and shall for the purpose of identification mark and initial 
any' exhibits referred to in the affidavit 

15. If it be found necessary to correct any clerical error in any affidaiit, such 
correction mav be made in the presence of the person before whore tho affidavit is about 
to be made, and before, but not after, the affidavit is made Every correction so made 
shall be initialled by the person before whom the affidavit is made and shall be made 
m such manner as not to render it impossible or difficult to read the original word or 
words, figure or figures, in respect of which the correction roay have been made 

Order XX. 

Add lh« /of/oirinj rule oi lie end o/O 20 — 

21. (1) Every decree and order as defined in section 2, other than a decree or 
order of a Court of Small Causes or ol a Court in the exerLise o! the junsdirtion o! a 
Ckiurt of Small Causes, sh-sll bo drawn up in the Court temaouLar As soon as such 



ALLAHABAD HIGH COURT RULES. 


1439 


Rules— All 

decree or order Has been dravn up, and before it is etpied. the Mimsanm ehatl cause a App. V 

notice to be posted on the notice bonnl stating that the decree or order has been draun 

up, and that any partj or the pleader of any party tna^, within six working dajs from 

the date of such notice, ]>eru«e the draft decree or order and maj sign it, or may file 

with the Munvmm an objection to it on the ground that there is in the judgment a ver 

bal error or some accidental defect not affecting a material part of lheca«e, or that such 

decree or onler is at sananee with the judgment orconlains some clencal or arithmeti 

cal error. Such objection shall state clearly what is the error, defect, or variance 

alleged, and shall be signed and dateil b\ the person making it 

(2) If anj such objection be fiteit on or before the date specified in the notice 
the Mun^arim shall enter the ra<e in the earliest weeklj list practicable, and shall, on 
the date fixed, put up the objection together with the reconl before the Judge whopro- 
nouncwl the judgment, or, if such Judge has ceased to be the Judge of the Court, before 
the Judge then presiding 

(3) If no objection has been filed on or before the date specified in the notice, 
or if an objection has been filed and disallowed, the Munsanm shall date the decree as 
of the da\ on which the judgment was pronounced and shall lay it before the Judge 
for signature in accordance with the proM«ions of rules 7 and 8 

|4) If an objection has been duly filed and has been allowed, the correction or 
alteration directed by the Judge shall be made Every such correction or alteration 
in the judgment shall be made by the Judge in his own hsndimting A decree amended 
in accordance with the correction or alteration directed b> the Judge shall be drawn up, 
and the Munsanm shall date the decree as of the das on which the judgment was pro 
nounced and shall lay it before the Judge for signature m accordance with the proMsions 
of rules 7 and 8 

(S) ^^'hea the Judge signsthe decree he eliall make an nulograph note stating the 
date on which the decree was signed 

Order XXI. 

5. For the word" District,” where it occurs o/fer the words" same ’ and " diflercnl” 
rtad ' Pros inee ' 

{Ruh 6 ) 

6. Fal< C re numterej 6 (1) wnrf fAe /offomng snh mfe 0 (2) te nJifrif — 

(2) Such copies and certificates maj, alihe re<|uest of the decree holiler, be handed 
o\ er to him or to such person as he appoints, in a sealed cover to be taken to the court 
to which they are to be sent. 

11. For clavst (/) of eub ruU (2) o/ lAw rule tubaltMe the /of/oiring — 

“ (/) The date of the last application, if anj.” And add the following provi«o to 
sub rule (2) •— 

" Provided that when the applicant files with his application a certifiol copj of the 
decree, the particulars specifieil in clauses (6). (r) and (A) necl not l>e giien in the 
apjdication " 

17. Between the wonls "been complied with ’ and “ the court ma\ insert the 
words, "and if the decree holder fails to remeds the defect within a time lo l>e fiieil l>\ 
the court " 

22, For the word* “ one jear," whemer thes occur in this rule, rro f the wonl«, 

" three j ears.” 
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App, V. (2) of thit rule 9JtaIl he added the faUoicin/j jirotiso — 

ProTidid that no order for the efecution of a decree shall be inrahd by reason of 
the oniK^ion to issue a nottee under thu rule, unless the judgment debtor has sostamed 
Bub‘»t'infial injury by reason of such omission 

24 (3). After the aionU at the end of the snb nile, “ bo executed,’ add the vrord^, 
and a daj shall be specified on or before ohKh it shall be returned to court ” 

Suhsfilute the follatung for paragraph (2) ir rule 25 — 

25 (2), 2 Ithere the endonement u to the effect that such officer is unable 
to execute the procc’^ the Court may examine him personallj or upon aflidavit 
touching his alleged inabibU, and niaj, if it thinks fit, summon and exannae mfnesses 
as to such inabiht\ , and shall record the result 

26 (3). For the wools •* the court may” read the words ‘‘the court shall, unless 
good cause to the contrar% is shown ’ 

29 After the words ” the person against whom the decree was passed,’ tnsert tbe 
words, “or any peraoti whoso uvutesta ate affoctecl hj the decree, or by any order 
made in execution thereof 

31 (2) and (3) /"or the words whercrer they occur in each sub rule ‘‘*jx months’ 
read the words, ‘ three months, or aucU extended time es the court moj for good cause 
direct ” 

32 (3), For the words ‘ one year ’ read the word? ‘ three months, and after the 
words at the end of the sub rule, “ou hisapphcation,” add tbe words the court may for 
good cause extend the time ” 

39 (5). Delete the words ” m the Cn il Prison *’ 

40 (5). Add the/cdlcKinj pronfo — 

‘‘Provided that, in order to give the judgment debtor an opportunity of satisfying 
the decree, the Court before maling tl«e order of committal may leate the judgment 
debtor m the custody of an officer of the Court for a specified period not esceeding 10 
davs. or release him on his furnishing security to the satisfaction of the Court for his 


custody, it shall be competent fur tbe Court to require lue ue< lee uuiuei, ua jw . u. . 
application for arrest being disanowcd,to p»y into Court such sum as the Judge deems 
Bumcicntto co\er such costs including fees for process sen er, subsistenco of the jiulg 
ment debtor and coit of conveyance it «ny, and sums disbursed by the decree holder 
under this proviso shall be deemed to be costs in the suit ” 

53. In sub rule (1) (tjm the third line, and in sub rule (4) in tbe eighth line, after 
the words " to such other court ” add the woids "and to any otlirr court to which the 
decree has been tram-ferred for execution ” 

And in flub rule (6) for tbe wonK "after receipt of notice thereof" read the words 
‘‘ after receipt of notice, or with the knowledge thereof " 

54. Add the foUowini; tub rule {5t) {3) — 

The onlct shalt take effect as against purcliascra for \aluo in goo»l faith from the 
date when a cojiy of theorJerisaffixedontbopropprti.and against all other transfcrrccs 
from the judgment debtor from Ibo da*e on which such older is made 
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55* (!)• Notice bo sent to th« sale officer exeentinga decree of all applications 
for rateable distribution of assets made under section 73 (1) in respect of the property 
of the same judgment debtor bj persons other thm the holder of the decree for the 
execution of which the original order was jiassed 

(2) Where— 

(o) the amount deereeil (wliieh shall includo the amount of any decree j>ass<Hl 
against the same judgment debtor), notice of which has been sent to the sale 
officer under sub section (1), with cost and all eliai^ea and expenses ^e^ult• 
mg from the attachment of anj projiertj are jutd into Court, or 

(6) satL-faetion of the decree (including ant decree passeil ngnmst the same 
judgment debtor), notice of which has been sent to the «ile officer under 
sub section (1), u oth<‘rwi'e made through the Court or certified to the 
Court, or 

(e) the decree (including anj decree passe I against the aime judgment debtor), 
notice of which has been sent to the safe officer under *uh section (f), is «et 
aside or reversed, 

the attachment shall be deemeil to bo withdrawn, and, in the ea<e of immovable pro 
perty, the withdrawal shall, if the judgment debtor so desires, bo proclaimed at his 
expense, and a copv of the proclamation shall be aflixeil in tho manner prescribed by 
the last preceding nile 

58> fd f fbe fiJIoirinij ic/rds lr> tub rule (5't) (3) — 

t)r maN in its disontum make an onler iKi»t|K>mng the delivera of the projH‘rt% 
after the salo pending smh in\esti2ation \nd in no <as« shall the aile become absolute 
until the claim or objection has been decided 

68- for the words ‘ fifteendajs’ rend the wonls “seven dajs." 

C9. (2). i’or tli« wonl seten ” mid the woni “fourteen,’* and ndif the following 
proMso — 

Provided that the Court nia^ di«j>en«c with the consent of am jinli;nient debtor 
who has failed to attend in answer to a notire issneil under rule f>l< 

72. In sub rule (2)/or the words * with such j>cmU".um ’ mid tlie wonls proj'ert> 
sold, and re niivdxr this sub nilc “ 7d. and delete sub rules (I ) and (7) 

89. In sub rule (1) of this rule /or the words 'anj (Hrson , l>efore such 

sale," read the wonls the judgment debtor, or anj jierson deriMng title through the 
judgment-debtor, or an\ i>er»on holding an interest in the proj>ertj “ 

90. iorthowonls ProMded that no ’ rrad the words, * prmidisl that — 

(o) no invg«l»nt\ orfraud, ” 

and add Ihe fidlaaing — 

({>) no such ajijiliinti <n shall I p (nirrtaincsl u|Hin ana gnnmd who h i < nil lis\p 
been taken Ij the a]<|>li>nnt on or btfore the date on win h ibr sole pro 
climslion wu« drawn up 

92. In sub rule (1) o/lT Uie wonU theOnirt shall •■•rri ihr w. r>l« sul je. I lo 
the proMsions of rub s fiS (J) " 

■10 


Rules— All. 
App. V. 
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App. V. 98 the words “ at hw instigation,” wherever tjiey occur, add the wordi ‘or 

on his behalf, and ajler the vvonls at the end of the rule, ‘‘ thirty days " odd the words 
(tlurtj daj a), and may order the |>cn)on or jiersons whom «t holds responsible for such 
Tcaistance or obatructiom to pay jointly or severally m addition to costs, reasonable 
compenoation to the decree holder for the deUj and expense caused to him in obtain 
mg possession The order made thereon shall liave the same force and be subject to the 
same conditions as to appeal or otherwise as « it were a decree ’ 

99 {'or the words in brackets, “(other tlian the judgment debtor)” read the words 
m brackets, (other than the persons mentioned in rules 93 and 98 hereof) ” 

ddj the JolloniH^ rules Qt the end o/O 21 

101 V> hen the ccrtihcate prescribed by section 41 is received by the Court which 
sent the decree for execution, it shall causa the necessary details as to the result of ese 
cution to be entered in its register of civil suits before tho papers are tnnsmitted to 
the record room 

105 Every attachment of movable property under ru'e 43 of Xegoliable Instm 
ments under rule 51, and of immovable property under rule C4, shall be made through 
a Cml Court Amin, or bailiff, unless special reasons render it necessaiy that anv other 
agency should bo employed , in which case those reasons shall bo stated in the hand 
writing of the presiding Judge himself m tho order for attaibmcnt 

10(3 ^Tieti the property which it is sought to bring to sale is immovable property 
withintlio definition of the same contained in the law for tjio time being in force relating 
to the registration of documents, the decree holder shall file with hjs application a certi 
ileate from the sub registrar within whose sub district such property » situated, showing 
that the sub registrar has searched his book nos 1 and 11 and their indices for tho past 
twelve years and stating the encumbrances, if any .which he has found on the property 

107. IVhero an application is made for the sale of land or of any interest in land 
the Court shall, before ordering sale thereof, call upon the parties to state whether such 
and IS or is not ancestral land within tho meaning of Notification No 18S711— 238 10, 
dated 7th October 1911, of tho Local Oovemment, and shall ds a date for determining 
the said ijuestion 

On the day so fixed, or on any date to which the enquiry may have boon adjourned 
the Court may take such evidence, by affidavit or otherwise, as it may deem necessary 
and may also call for a report from tho Collector of the district as to whether such 
land or any portion thereof is ancestral land 

After considcrmg the evidence and tho report, it any, the Court shall determine 
whether such land, or any, and what part of it, b ancestral land 

Tho result of the enquiry shall bo noted m an order made for the purjiose by the 
presiding Judge m his own handwriting 

108 llTicn the property which it is Bought to bring to sale iv revenue paying or 
revenue free land or any interest in such land, and tho decree is rot sent to the Collector 
for execution under section OS, the Court, before ortleimg a sale, shall also eall upon 
the Collector in whoso district such property is situate to report whether tho property 
IS subject to any (and, if so, towhat)outaUndw^cliimson thopart of Government 

100 The ccrtiilcato of the sub registrar and the report of tho Collector shall be 
open to the inspection of tho parties or their pleaders, frpo of charge, between the time 
of tho receipt by the Court and the declaration of thensullof the enquiry 

No fees arc payable in rwiicel of tbe report by tho Colloctor 
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110. The result of the cnqturj »'R'ler rule CCehall bo nofetl in an order made for App. V. 
the purpose bj the presiding Judge m lua own handwriting The Court may in its dis 

cretion adjourn the enquiry .proMded that the reasons for the adjournment are stated in 
writing.and that no more adjournments arc made than arc necessary for the purposes 
of the inquirj 

111. If after proclamation of the intended sale lias been made anj matter is brought 
to the notice of the Court which it consilers material for purchasers to know, the Court 
shall cause the same to be notifieil to intending purchasers when the property is put 
up for sale 

112. The costs of the proceedings under rules 66, 106 and 108 shall be paid in the 
first instance bj the decree holder , but thej shall be cliarged as part of the costs of the 
execution, unle«s the Court, for reasons to be sjiecificd in writing, shall consider that 
they shallwhollj or in part be omitteil therefrom 

113 \Miene\er anj Civil Court has sold m execution of a decree or other order, 
any house or other building situated within the limits of a Militar) Cantonment or 
station, it shall, as soon as the sale has been confirmed, forward to the Commanding 
Ofllcer of such cantonment or station for bis information and for record m the Brigade 
or other proper office, a w'ritten notice that such sale lias taken place , and such notice 
shall contain full particulars of the property sold and of the name and address of the 
purchaser 

114 Bhencserguns or other arms in respect of which licenses have to be taken 
b> purchaacro under the Indian Arms \<t (Act No \I of 1878) are sold bj public 
auction 111 execution of deirecs b\ order of a Civil Court, the Court directing the sale 
shall give due notice to the Magistrate •>( the district of the names and addresses of 
the purchasers and of the time and place of the intended delivery to the purchasers of 
such arms, so that proper steps mav be taken by tbe ]>olico to enforce the requirements 
of the Indian Arms Act 

115. Mlien an application is made for tbe attachment of live stock or other mov 
able propertj , the decree holder shall paj into Court in cash such sum as will cover the 
costs of the maintenance and custody of the property for fifteen dajs If within three 
clear da) s before the cxpiiy of am such period of fifteen daj a the amount of such costs 
or such further period as the Court mav direct bo not paid into Court, the Court on 
receiving a report thereof from the proper officer, mav issue an onler for tho withdrawal 
of the attachment and direct b) whom tho costs of the attachment are to be paid 

116 Live stock wnich has been atlachevl in execution of a decree shall onlinarily 
be left At tho place where tho attachment is made either in custody of the judgment 
debtor on his furnishin^ securit) , or in that of some landholder or other respectable person 
witling to undertake the respansibibtv of its custody and to produce it vrhen required 
bj the Court 

117. If the custoily of live stock cannot be provided for in the manner described 
in the last preceding rule, the animals atlarheJ shall be removesl to the nearest pound 
established under tbe Cattle Trespiss Act 1871. and committed to the custodv of the 
pound keeper, who shall enter in a regi ter— 

(а) the number and description of tbe animals , 

(б) the day and hour on and at winch thev werecommitted tohucustodv 

(c) the name of the attaching oCficrror his pobonlmate bv whom tbev were com 
mittevl to bis custody , and shall give euch attaching officer or euborvlinate 
a eopv of theentrv 
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App, V, 118* ^ or cvsfj’ aninwil conimtftftl to the <riMfodt of tho J’ouncI lieepcr ns aforesaid 

ft charge shaft be levied ns tent for the use of the pound for each fifteen or part of fifteen 
days during which such custody continues, tiecording to the scale prescribed under 
eection 12 of Act ^o 1 of 1871 

And tho sums so IoxkvI Bhftit be sent to the Treasury for credit to the Municipal 
ot District Itaaril) as the mse may be, under whose jurisdfetioii the pound is AU such 
sunis shall be applied in tho aamo manner as fines levied mnler section J2 of the s-sid 
Cattle Trespass Act 

1J9. The pound keepir ahatl tate charge of, feed and wafer, animaU attached and 
committed as aforesaid until they are tvithdrawn from Jus eastody as hereusaHer 
provided and lie sfiall be entitled to be paid for their maintenance at such rates as may 
bo, from tune to time, prescribed under proper authoritv Such rates shall, for animal^ 
specified in tho section mentioned in the last preceding rule, not exceed the rates for 
the time being fired under section 5 of the same Act In any case, for special reasons 
to be recorded in writing, the Court may requite payment to be made for maintenance 
at higher rates than those prescribed 

120 The charges herein authorised for the ratintcnance of livestock shall be 
paid to the pound keeper by the Altathing officer for tho first fifteen days at the time 
the ammaU are committed to his custodv. and theieafter for such further period as tho 
Court may direct, at thoconimencement ot such period Payments for such maintenance 
BO made m excess of the sum due for the number of days during winch the animals may 
baintbe custody of the pound keeper shall bo refunded by him to the attaching ofheer 

121< Animals attached and committed as aforesaid shall not be released from 
custody by the pound keet»er except on the written order of tho Court, or of the attach 
mg officer, or of the officer appointed toconduetthe sale . the person receiving the animals, 
on their being so relca<ed slmll sign u re c>pt for them m the register mentioned in 
rule 118 

122. lor the safe custody of movable property other tlian live stock while under 
attachment, the attachingofficer shall, subyoct to approval bv the Court, make such 
arrangements as may be most convenient and economical 

123. Mith the permission of the Court the attaching officer mav phee one or 
more persons in special charge of such property 

124. The fee for the aervicesof each euch person shall be pavablemthomannerpre- 
fecubed in rule IIG It shall not boless than two annas andshall ordmanty not be more 
than thrre and a half annas per djcm Tho Court mav at its discretion allow a higher 
fee , but if it do 80, it eliafl state m wnting ifa reasons for alfowiiig an eV'-ejitionaJ rate 

12'v. V, hen the services of snidi prison are no longer required the attaching officer 
shall give him a certificate on a counterfoil form of the number of days ho has served 
and of tho amount duo to him , aid on tho prew.ntation of euch certificate to tho Court 
which ordered tho attachment, tlio amount sliaH bo paid to him in the prc<iencc of the 
presiding Judge 

Provided that, wh« ro tlm amount docs not exceed Its 5 it may bo paid to tho Sahna 

by money order on requisition by the Amin, and tho presentation of the ccrtificato may bo 
dispensed with 

120. IVhen m conoequenco of an order of attachment being withdrawn or for 
some other reason", the perwn has not Ucn wnployeil or has remained In charge of 
tho property for a shorter time than tlial for which payment has been made m respect 
of Jus wiTices, the fee paid iduill Iw nfunilcd In whole or in part, as the caw may bo. 
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127. tecs paid into Court under tlio foregoing rules shall bo entered in llio Register App. V. 
of petty Receipts and Repajment*. 

128 inien anj sum levied under rule 119 is remitted to the treasury, it shall be 
accompanied by an order in triplicate (in tho form gnen as form 0 of the Municipal 
Account Code), of u-hicli one part trill bo forwarded by tho Treasury officials to tho 
Distnct or ^^unlclpal Board, as the ca«e may be A note that the same has been paid 
into the Treasury as rent for tho u«e of tho pound, will bo recorded on tho estract from 
the pass book 

129. The cost of repairing attached properly for sale, or of conveying it to tho 
place tthcrc it is to be kept or sold, shall bo pa>abIoby tho decree holder to tho attaching 
officer In the event of tho decree holder failing to provide the necessary fund*, tho 
attaching officer shall report his default to the Court, and tho Court may thereupon 
issue an order for the withdrawal of the attachment and direct by whom tho costs of 
tho attachment are to bo paid 

130 Xothmg inthcse rules shall be deemed to prevent the Court from issuing and 
serving on the judgment debtor simultaneously tho notices required by Order XXI, 
rules 22, 60 and 107 

Aid iht Jdloicxng mlta — 

“ Gamtshce order " 

13' The Court may, m tho case of any debt duo to tho judgment debtor (other 
than a debt secured by a mortgage or a charge or a negotiable instrument or a debt 
recoverable only in a revenue court) or any movable proiKrt> not in the possession 
of tho judgment debtor i sue a notice to any person (hereinafter called the garnishee) 

Lable to paj such debt, or to deliver or account for such movable projierty calling 
upon him to appear before tho Court and show cause uby he should not f>ay or deliver 
into Court the debt due from or the property ddivenible bv him to such judgment debtor, 
or BO much thereof as may be sufficient to satisfy the decree and tho cost of execution. 

132 If tho garmsheo docs not forth«ithor within such time as the Court may allow 
payordelnenntoCourt tboamountduefrotnortho propertydelivcrable by him to tho 
judgment debtor, or so much as may be sufficient to satisfy tho decree and the cost of 
execution, and docs not dispute his liability to pay such debt or deliver such movable 
property, or if ho docs not appear in answer to tho notice, then the Court may ordertho 
garnishee to comply with tho terms of such notice, and on such order execution may 
issue as th lugh such order were a decree against him 

133. If the garoishco disputes his liability the Court, instead of making such order, 
may order that any i»suo or question necessary for determining his liability be tried aa 
though It ivere an issue in a suit , and upon the determination of such issue shall jvass 
such order upon the notice as shall be just 

131 henever m any proceedings under thcM* rules it is alleged, or appears to 
the Court to be probable that the debt or property atlacheil or sought to bo attached 
belongs to somo third person or that anj third pcr»on has a lien or cliarge upon, or an 
interest m it, tho Court may order such thud person to appear and state the nature of 
lus claim, if anv, ujwn sucli debt or projicrts and prove the same, if nece^an 

135. After hearing such tlunl person, and any other pervm w ho mas sutKW<iticiitlv 
U> ordered to appear, or m tho ea«p of such thinl or other |wr«on n t aj pcanng when 
onlcred, tho Court msv pass such order a« is hiMrinU fore pn>% i led or make such other 
order as it shall think fit, upon such lenns in all evos with tr.jx'ct to the Iren, 
eliargo or interest, if ans, of such tlurdurotlMr personas tosurh Court sludi seem just and 
reasonable 



1440 


APPENDIX V. 


Rules — All. 

App. V. 13^ Taymont ordehtery made bj the garnishee whether in execution of an order 

under the'® rules or othenn«e shall bo a valid (Ii«ehftrgo to him as against the juJgment 
debtor, or anv other penon ordered to appear ns aforesaid, for the amount paid delivered 
or realized although such order or th« judgment may bo set aside or reversei 

137. Debts owing from & firm carrying on business with'n the jon diction of the 
Court may be attached under theso rules, although one or more members of such firm 
may he resident out of the jonsdictioa Provided that any person having the cootrol or 
management of the partnership business or any member of the firm vnthitj the joru 
diction IS served mth the ganushoo order An appearance by an^ member pursuant to 
an order shall be a sufiScient appearance by the firm 

138. The cost of any appLcatioa under the«e niJas and of an^ proceedings an mg 
therefrom or incidental thereto or an) order made thereon, shall be in the di cretion of 
the Court 

139 (1) here the liability of any garnishee has been tried and determmed under 

these rules the order shall have the same force and be subject to the same conditions 
as iff Appeal or otJierJFzaoaaif it nvns deciiw 

(2) Orders not covered by clause (1) shall be appealable ns orders made m execution 

IHiutration —An application for a garnishee order is dismissed either on the ground 
tbit the debt is secured b\ a charge or that there » no primn /aeie e> idence of debt due 
Thu order is appealable as an order in execution 
rte foUatnrt^ ruU i-10 • — 

140. All the rules in thu Code relating to service upon either plaintiffs or defendants 
at the address filed or subsequently altered under Order or Order ^ III shall appb to 
all proceedings taken under Order X\I or section 47 

The following form shall be used under the pronsiona of rule 131 of Order VX! — 


Plainug 

versus 

Dtjtndant 

To 

WflEREiS jt is alleged that a debt of Rs is due from 

you to the judgment-debtor 

Of that you are liable to deliver to the abovenamed judgmentKlebtor the property 
set forth m the schedule hereto attached . Take notice that j ou are hereby required on 
or before the daj of 19 to pay into Ibis Court the said sum of 


of the said property may be passed against you 

Dattdthta ^ rfoyo/ 19 


jSshordii ate Judgt 
At 


Order XXn. 

12- At the end of the nilo add the words — 

• or to proceedings in the original Court taken after the passing of the prcliminars 
decree where a final decree also requires to be paawd haanng regard to th© nature of tl o 
suit ’ 

\ 
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Order XXV. 

L Aflrr the wonls in lines 0 and 7,"*|»ropcrtj in suit * tnserl the nonls “ or that tho 
plaintid IS Wing fininee<\ \tj- a person not a I^irty to tho suit ” 

Order XXVI. 

J8. In clause (1) ajl'r Iho aionU ‘•ARcnlSAnd pleaders *’ substilute a eoinma for 
tho full stop, and orff the following wonls, “and shall direct the partj applying for tho 
esatnmation of the witness, or in its discretion anj other part> to the suit, to supplj the 
Commissioner with a copy of the pleadings and issues *’ 

Order XXVn. 

Add Ihe Jolloinng ruh ot Ihe tnrt of O £7 — 

g. In everj ca«e in which tho (.OTcmment Pleader api*cars for the Government 
as a partj on its own account, or for the Government as undertaking, under the provi 
sinna of rule 8 (1), the defence of a suit against an officer of tho Government, ho shall 
in lieu of a rakAivtnatna, file a memorandum on unstampeil paper signeil hv him and 
stating on v.ho'o hehalt ho ap\»ear« Such memorandum shall he as neacl> as nvaj be, 
in the terms o( the following form 

TrruE or tub Suit, rtc 

1. A n Govcmuicnt Pleader, apjiearaon Whalf oftho f'ccrctarj of State for India 
in Council (or the Government of the Uoiletl Province^, or os the case maj be) 
Respondent (or ikc ), in the luit 

or, on behalf of tho Government [which under Orvlcr 27 rule R (1) of Act No t of 
1008 has undertaken tho defence of tho suit) tcsjiondenl (or Ac ), m the suit 

Order XXXH. 

3. Ad I tilt fotlimiiig jiroiiso to ruU ^ H) — 

Prov ided that if tho mmor is under ten >car9 of ago no such notice shall be issued 
to him 

Sufcsfifufe ffis/offoicinj/or ruU 4 — 

4. (1) Mlicro a minor has a guardian appointed or declared by competent autho 
ntj , no person other than such guardian shall act as next friend except by Icaeo of the 
Court 

(2) Subject to the provisions of sob rule (I) any person who is of sound mind 
and has attained majority may act as nest friend of a minor, unless the interest of such 
person is adverse to that of the mmor, or he is a deIcndaDi, or the Court for other reasons 
to bo recorded considers bvm unfit to act 

(3) Every next friend shall, except as otherwise provided bj clause (5) of this rule, 
bo entitled to be reimbursed from tho estate of the minor anj expenses incurred by him 
while acting for tho mmor 

(4) The Court msj in its discretion, for reasons to bereconlcd, award costs of the 
suit, or compensation under section 35\ or section 95 against the next friend personally 
as it he were a plaintiff 

(5) Costs or compenvitinn awardetl under clause (4) shall not be recoverable by 
tho guardian from the estate of tho minor, unless the decree expressly directs that they 
shall lie so recoverable 

Ai/I IA« /o/foinnj rule 4A •— 

4A« (1) AMiere a minor has a guardian appointed by competent authonty, no 
person other than such guardian shall be appointed hw guanlian for the suit unless the 
Court considers for reasons to be recorded, that it is for the minor's welfare that another 
person be appointed 


Rules — All. 
App. V. 
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Roles — AIL 

App. V. Wher»the'ei3no«^eh^nii3!i,o-»b-“'eth-Cwirt«w»'-5t}uil«- 

not fc** app''ia‘e^ i* appoint a« gsJ'^iiis fo' tt** ru* tt* CA oral p^ari-ia 
<1^ tfc.* c^o% if qcali_^ o* tt«^ c: co «n fi n»’iius th.<» p»*"«rc 12 wLcs* car* 
mss'^'i* oranr o wto fca» coti^ed th# Conr* e* b— wil_rr'’*ss f>» 

or faEi-i anv pe-vm an oS-er ** tE<» C«art- 

Erjlriw Kvs — Vn c» tb« Coe-' «ball f - tV* p>*-po^ o' Oiii --Vrfe & '*- 

a Ir-al practi k'c*' ea tfco roQ c* tt* O'er* 

( 3 ) Nq pe'*^n «ball wiifcoB^ hts cos.-«it L<»appotn e«l''«rd-Aa' » t’'e *2* 
ed tha* in all ca«^ tfc,e oonjost <•* sn h p«r«oti *bill b** p~«”Ej‘*'l, TrrW < r .?:a £f “*2 
dar^ Q« ncofp* ol Iroci tbo Coatt, t“ ha to tL« Coc't bi. «*2^l to a-w' 

ap’^ia‘si«« a« «nch 'mardian. Poftwa' toar«vpt toti-o ‘baQ W p-r'aeM 
to a«_ 

(i) Wfc,«*oano5«rc*th«-Conr*isappoia «!grari_iaforth<*«a. 
tte C'an't r=av ciirect that tfc- cot-t* to be it-titt-I bv «•»-*»• cS-er latte p«i 
0* fci^ da j« as «ach ^asrltia «haD b# b^isie either the pirt.*s c- bv asr o’"? e* c f* 
0* the pinis- to th* sni O' cot c* aar fund m C *<11* la trh> h tb- cur"' *s tt *"* ^ 
aed tsar "ire d.^U"ts for the reporcJe"* or aE’»as*'e e' «C'b co* « a* jas •<» a- ’ t'* 
eireosa.» ac'es 0* the ease tear require 

Order XXXUL 

(S) /a nli S (t] aid t\‘ teorii aai th« apphear* cn b'-s' r^aoedbr ti« C<.c?* 
to tub aaT an»sds<c* rnilua a tie* tob«£xedbr the Cca" fa2* to da *>** 
lf*v»en tU //xr* •* 3 ” cad U< treed -o- ” 

A’*J <W / *lm*jtrel aaJioo to mf' •» c* tit exi *— 

EipUaaT"a— Aa appl ea»joB tball bo* b* f» ec*ed o* i,r elan-e (d> taetlf os the 
groesd iha* ti“ proposed test aprea-* to bo barred It a~T litr 

Order XXXIV. 

f'ale 4 ( 2 ). 

■i- {2l 4/’<r the trcrdi theOiort icar the 'rcrdi of i_ oura eets'S. ee ” 

Order XXXVn. 

(r) anr Oxxrt is tt— IYcFTin"e c* irta ei»'«si22 tt“ poirers o' a v— ai; Cause C'^r* 

Older XXXIX. 

h In-cliSie Ca\ dee" the word* cr wroecfal^T soil in eMOi»i«.a c' a do.-ee 
acd 

the woMa sute »»ter the ■'wds ~d»aia-i=r aLeu ton. 

OrderXLL 

Tfctr* rli»/ lZawi»7/:>r r 3 (I)-'— 

3. ( 1 ) Where the iseeierandnc* of appeal u CO* drawn np in the rcaccer herein 
befie- pre*ctibe«l, or aceonpanied Bt the ccpiet Eeetr’e-.l 
^-rti>a cr tsrwtseet la icie 1 ( 1 ). 1 tsar be re-*<*<d, cr ▼'•ere the cieci"'nn 
«» Esesanasin:!. appeaii u to* drawn tip in the tunn*' p'e* ti'e'l, it 

Esar b- retim'd to the appeCant for »t* pa-po*e of beisn a=ewV wt t^ia tis- to 
be Ered brr th* C'c" or I- a=end^ then airl the'e 

ite ten’h word acd" e» 5 <e*f*-e a e-snaa and between the £?n*e * an<l 
ttj. -shat' oril the wofi an* fcrnr* “and I J 
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Rules— All. 

10 (1) A<td l^ie foJloicin^ proviso — App. V» 

Prorjdr*! «il<o thit m cii«e of evcrj appeal from sn> decree or order passed in appeal 
by any Court subordinate to the High Court confirming thedecree or order of the Court 
below or ino<hf\ ing it onU m faiour of the appeUint or in respect of costs, the appellant 
ahall, withm two itToks of the admissiori of the appeal, or within such time as the Court 
may for special reasons allow, deposit m the Appellate Conrt security for the costs of the 
appeal, and for all costs ordered by the courts b~low to be paid by him which remain 
unpaid. 

2 Add (2) — 

(2) In the second pron-so to clause (I) of this rule ‘costs of the appeal’ means 
advocate’s fee calculated on the valuation of the appeal together with a sum of Rs 2 
for Court fee on \ akalatnama to bo filed by the respondent. Re 1 inspection fee, and 
in case of second of appeals outside the jurisdiction of a single Judge a further sum of 
Bs 10 for printing charges payable by Respondent 

3 Clau<e (2) of the rule shall be numbered as f3) 

li. Add lAefiiloicing tub rvle (31 — 

(3) Xotmthstanding anything m sub rule (i) it shall not be necessary to serve 
notice of any proceeding incidental to an appeal on any respondent, other than a person 
impleaded for the first tunc in the appellate Court, udess he has appeared and filed an 
address for service either in the tnal Court orm the case of a second appeal, m the lower 
appellate Court or has appeared m the appeal 

37 Dtltle the words “and shall be filed with the original proceedings in the suit 
in lines 4 and a of the rule 

srd 

Add A new paragraph as follows 

B here the sppellste court is the High Cou t the copies aforesaid shall he filed with 
the original proceeding m the suit 

Add the /alhteing ruU at Iht <nd oj 0 41 — 

38 (!) An address for service filed under Order \1J, rule 10, or Order Mil, 
rue II, or subNcquently altered under Order MI, rule 24, or Order Mir rule 22 shall 
bold good during al' appellate proceedings arising out of the original suit or petition 

(2) Every memorandum of appeal shall state the addre^^es for service given bv 
the opposite parties in the Court below, and notices and proces-'cs shall i<#ue from the 
appellate Court to such addresses 

(3) Pulcs 21 22 23 and 24 of Order Ml sliall apptv sofarasmav be, to appellate 

proceedings 

Order XUl. 

SuMitute ikf fidhirtng for r I — 

1 The rules of Order \H shall appir, so far niav be, to appeals from api'clUte 
Procedure decrees subject to the following provision — 

Fverv memorandum of appeal from an appellate decree shall be accompanied bv 
A copvof the decree appcale<l from and (unless the Court dispenses therewith) of tlie ju Ig 
ment on which it is founded and also of the judgment of the Ci>urt of hr-t instance 

Order XLIIL 

1. (a) Pot the wonb an onicr umkr rule 23 of Ontcr \LI roi-l anvinler” 

Add Ifie Julloicing rule al lAt rnl of O 43 »~ 

3 In eivrv appeal un ler rule I, in even miscetlaneous ca«e, an I is rtTry s»i 
dirmffd for dff mb, a formal orvlcr shall be dnwn up statins ckarlv the dotcmimsti 'O 
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Rules — All. 

App. V. the (vppeal or ca<>e, the costa incurred, and the parties, if any, by whom such costs 

are to be paid 

Order XLIV. 

I. To mis \ add anofhft protw as /o/foit# — 

Provided further that no application under this rule shall be allowed unb»3 a 
notn/* of the application has been given to the iruposed rpspondenta 

Order XLV. 

for Onfer XLT’, rufe \5 (1), suftHttufe. — 

16 (1) 1\ hoever desires to obtain — 

(а) evecuiion of any order of His Majesty in Council , or, 

(б) whcTe ari appeal has been dismissed by His Majesty in Council for want of 
prosecution, an order of the Court from which the appeal to Ifis tfajesty wa3 
preferred terminating proceedings and determining the costs, 

shall ipply to tho said Court by a petition, accompanied by a certified copy of the 
decree passed or order made by llis Majesty in Council of which execution u 
desired or to which effect is to given and a memorandum of all costs incurred 

m India that are claimed m pursuance thereof 

Order XLVI. 

Adi ffts/oHoicinj rale at tt« end qf 0 46 — . 

8 Rule 38 of Order XLI shall apply, so far as may be, to proceedings under tfu* 
order 

Order XLVn. 

j4dd the/dtowin^ rule ot the end 0/ 0 47 — 

10 Rule 38 of Order XLI shall apply, so far as may be, to proceedings under Ibis 
order 

Order XLVni. 

1. Btfoft the words “ Every process issued prefix the words “ Except as 
provided in Order TV, rule 1 (2) 

Order Lll, 

1. Rule 39 of Order XLI shall apply, so far as may be. to proccedmgs under 
section 1 15 of the Code 


FORMS. 

APPENDIX R 
No 7 

VcfTtn No 7— an order for transmission of summoas for semco in the jurisdiclion 
of another Court (Order 5, rule 21) la hereby cancelled 
APPENDIX B 
No 10 

Fonn No. 10 — a form to accompany fctura of summons of another Court 
.Order 6, rule -3), i* cancelled. 
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Al’PENUIX B 
No 20 

APPLICATION FOR ISSUE OF STODIONS TO A PARTV Oil WITNESS 
No. or sirtT 

Name of parties 
In the Court of the 
Dale fixed for hennriQ 


diet money 
should be 
returued 


tnoned 


Rules — All. 
App. V. 


ArPENUIX E 
No 20 

In fonn no 20 (Proclamation of Sale) of AfpcotLi E to the Code of Civil Procedtira, 
1008, efelele the sentence Vo bid bj preTiou.*1j givco id the paregrepb above 

* conditions of sale 

No 43 

Tho security to be furnished under section 35 (4) shall be, as nearly as may be 
by a bond in the following form — 

In the Court of at 

Suit No of 19 

ngainH 

PlaintifT 

C D of Defendant 

Whereas in execution of the decree in the suit aforesaid, the «aid C D has been 
arrested under a warrant and brought before the Court of 

, and e hercas tho aaid C D has applied for his di'Charge on the ground 
that he undertakes aithin one month to apply under section 5 of Net No III of liQ”, 
to bo decUreil an insolvent, and the said Court has ordeml that the said C D shall 
be released from custody if the said C D fumi'h good and sufticient seeuritj in the 
sum of Us that hen lU appear when ealletl upon, and that he will 

uithm one month from this date apph under section 5 of .Net No III of 1107, to be 
declaretl an in'oUent Therefore 1 E F , inhabitant of 

have voluntatilj become secuntv , nnil do herebv bind mv«elf, inv heirs andevtsu 
tors to as Judjc of the said Court and his suece«st rs m oflice that the 

Mid C D uill appear at anv time vhon called upon by the said Court, and will 
apply m the manner and within the time hereinbefore set forth, an<l iii dcfiiilt <f 
such appeamnee or of such appheadm, I bind in\«elf. tn\ heirs and e\e\ulors. to 
pav to the said Court, on its onler, the sura of Us. 

Witness niv hand at thu da\«f 19 

t'sl ) 1. 1 . 

Witnesses 
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Rules— All. 

App. V. APPENDIX F. 

No 11. 

The security to be furriKbed under Order XXXVIII, rule shall be, as nearly as 
may be, by a bond in the following form — 

In the Court of 

Suit No 


Amount of suit, Rupees 

AViiereas in the suit above specified the plamtiff aforesaid, has applied 

to the said Court that the said defendant, may be called on to furnish sufi 

went security to fulfil any decree that may be passed against him in the said siid, 
or that On his failure so to do, certain property of the said defendant > 

bo attached 

And whereas, on the failure of the said defendant , to furnish such 

security or, show cause why it should not be furnished, the property aforesaid of 
the said defendant, has been attached by order of the said Court 

Therefore I , inhabitant of , have voluntarily 

become security and hereby bind myself, ray heirs and executors, to 
as Judge of the said Court, and his successors m Office, that the said defendant, 
shall produce and place at the disposal of the said Court, when required, the property 
herein below specified, namely, {here give deicnjitwn of proptrty or rtftr lo an annexrd 
ech‘duU), of the value of the earoe, or such portion thereof as may be sufficient to fulfl 
such decree and shall when required pay the costs of the attachment, and in default 
of bis so doing 1 bind myself, my heirs and executors, to pay to 
Judge of the said Court and his successors m office on its order such sum to the extent 
of rupees {here enter a suffictenl «um to toier tk‘ amount of s«iJ ichtfh costs and the costs of 
the attachment) as the said Court may adjudge against the said defendant 

Witness my hand ot Ihia day uf 

19 . (Signed) 

Witnesses (Signed) 

No 12 

The security to be furnished under Order XXXIX, rule 2 (2), shall bo, os far as may 
be, by a bond in the following form — 

In the Court of ^t 

Suit No of 

.. Plaintiff 
. . Defendant 

Whereas, m the euit above specified, mstUuted by the said pUmtiff, 

to restrom the said defendant, ^ , hom {hen slaU the breach of contract 

or the fonfisw 
[Hired eecarity 

from the said defendant against such repetition (or co/iiinuume) 
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Therefore I, , inhctbitnnt of , hnvo voluntarily 

become eecuritj and <lo berebj bind mj self, mj heirs and executors to as 

Judge of tlio said Court end his siieeessors in oflice that the aaid defciidaiit 
shsll abstain from the repetition (or eonfinuanre) of the breach of contract aforesaid, 
(or tcTonjful ael, or from the eommitlal of any breath of eontraet or injury of a ULe Ltnd, 
arising out of the sam‘ conlratl, or retaling to the same properly or right), and in default 
of his so abstaining, I hind nijself, inj heirs and executors to paj into Court, on the 
order of tho Court such sum to the extent of ru{>ces , as tho Court 

shall adjudge agamst tho said defendant 

U itness mj hand at this day of 19 

W itnesses 

Surely 


Ari*C\'DIX If 


ho 4 

iVoties to show cause (General Form ) 

IN THE COURT OF 

AT DISTRICT 

Civil Suit No o 

V»i«tt(in<oui Ao of If) 

tersus 


10 . 


resident of 
resident of 


To 

^^l<EltGAS the abovenamed 
has made application to this Court that 

jou are hereby warned to appear in this Court in person or by a pleader dulj instructed 
on the day of 19 .at o clock in the forenoon 

to show cause against the application, (ailing wherein, the said application will he heard 
and determined ex parte, and it will be presumeil that you consent to be appointcsl guar 
dian for the suit 

Giaen under mj hand and the seat of the Court this day of 

19 Judge 


ArrPNDIN H 

No I 

(List of documents produced hj Order 13, rule 1 ) 

IN THF COUUT OF AT UKrilKTr, 

Slit No or Hi , 

rhinlifl 


Rules— All. 
App. V. 


Ikfen Uni. 


l!o4 


APPKXmx V. 


ules-All. 

ipp. V. > dcK-umcnt-* products! Y»ith the phmt (or j»t fir<t hennn?) on Ix-h-df of phintifl 
(or dcfindiiit) 

Tina h«t was tilisl In this day of I*' • 


IV'vcriphon and 
^na) dato it ana, | 
nnmWr oflliodvn 
n'pnt 


U hat liocanic of tht* dtwumeht. 


tf t Toucht on tho H frjwtoal datolf it rrnama on 
rroonl llio o\ of return to tl o n-tord after 
hit>i( mark put |virta. and an; | doci>uui of th<* 


naiHR of parta 
or pVad«r 
whom the d' 
mrnj o-aa 
tnnioi! 


and 1 
cloMtl in an 
cnarl ipo, under 
nilt ^4, Chap- 
ter III the date 
of cnehMunr in 
the cnavlojae j 


*./B ilarr «/ poHe or kr profueiaj Ihr /»«f. 


\prh\ni\ II 

No. II 

Aofiee #» nmof (f//rn f lal ob i gtarxUan 

iXTiu coun VT- ni'n-niCT 

JCo ■ — of 11 


rAiiBl*^, 


leaidcol of- 
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Rules — All. 

Tt*— App. V. 

(1) ■. — ■ Minor dtftndant , 

(-) - Sn.nliar. Uic r<T.on in nl.oai 

care the minor is alleged to It A\ hereis an application lias been presented on the 
part of tlie plamtilT in the alioix suit for the appointment of a guardian for tho suit to 
the minor defendant, jou said minor, and eon (2) ■ ^ , ,the 

guardian or the person in wliO'C care the minor is alleged to bo are hereby 

required to take notice that unless u ithin dajs from the eervieo upon you of this 

notice, an application is made to this Court to shou cause sihj tho person named below 
should not be appointed or for the appointment of any otlier person willing to act as guar- 
dian for the suit, the Court will proceed to appoint the person named belon or some 
other person to act as the guanlian of the minor for the purpo-cs of tho said suit 
rroposfd gvaniian son of resident of 

Given under mj hand and the 8*al of the Court, this day of 19 

Judge 

Note — * Cut out the word “ natural ” if the certificated guardian is named , cut 
out tho word “certificated if the natural guardian be intended, and cut out both 
“ natural ’ and certificated ’’ and the word * OR " if the guardian lo of neither clau 
but one w ith whom tho minor lives 

Am\T)IK If 

No 10 

The security to bo furmshctl under Order \\\, rule 1, shall be, os nearly n« may 
be, by bond in the following form • — 

In th» Court of at 

Suit No of 10 

riimtiff 
Di fendnnt 

UiiFREAS a suit has been instituted in the said Court bj tho said plaintiff 
to recnier from the said iMendant 

the sum of rupees and the raid plaintiff is reading 

out of llritish India (or is a woman) and does not possess any suflieieiit iiniiioiahlo 
propertv within llriti«li India independent of tlie propirt) in the suit 

Thenfore, I, inliabitnnt of , base solunlanis become seeiints and d i li< rehy 

bind mj-elf in> heirs and oieeiitors, to as JudKO of the said loiirt and to his 

successors in ofliee that the said plainun , his heirs and (xrnitirs shall 

whenever called on bj the said Court (tay all costa that iiia} lia\« Issn or iiiaj Isi 
meiuTcd bv the said difendsnt , in the raid suit, and in default of su< h i>a\nirnt 

I bind mjseU, mj lieirs and exeeutor*, to pay all such «<>*tst»tl esaid Court on Its < filer 

Mitness mj hand at this dsj of III 

(Signe,!) 

.^srrty 


)\ It nesses 
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Rules— AH. 

App. V. APPENDIX H 

No 17 

Aodrps^ roR Sermcb 

Under Order m. rule? 19 foStf. Order VIII, rules 11 and 12. Order XLI. role 3S, 
Order XLVT, rule 8 , Order XLVII, rule 10 , Order Lll rule 1 
In the Court of the pj. 

Ortcihal No OF 10 


Plajntill 


ter«ut 


Defendant 

This address shall be trjihin thn loral limits of thapjsinct Covrt mihn ^h}ch the 
Biut IS filed, or of theDistrict Court within which the party ordinarily resides, if within 
the limits of tho United Provinces of Agra and Oudb but not within the limits of any 
other province — 


Xame, parentage 
and caste 

1 

PesKfence 

Pargana or 
tah«il 

1 Post office 

1 District 




1 



Dalfd 


Any "umtnons, notice, or process iti t|ie case may, henceforward, be iisued to mo 
at the above address untd I file notico of change If tJm nddrrsa la changed shall 
forthwith file « notice of change containing All the now particulars 

f Plaintiff 

Stfualare oj party , Dtfendant 

1 Appellant 
l^^nesiiondcnt 

Or 

I file the above address according to the instructions given hv my client, 

(name) — -{and capacity) — 

SiQnaUtt-t of pUafer 

^ Tins form when rvccued bv tho C>urt must bo stamped with the date of its 

receipt and filed with the record of the pcndloj euit or matter 
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Ari'F\DI\ II 
Ko 18 


Rules-All. 
App. V. 


Notice op Ciianoc op Addhe^s fob Sermce 
Under Order MI, rule*! 19 to 2G , Order Mil, rules 11 and 12, Order XLI, 
rule ?8 , Order XL\ I, rule 8 , Order VIA 11 rule 10 , Order LII, rule 1. 

In the Cocrt or the op 


SCIT 

Orioinal Xo 

or Case 


OP 19 


Blaintilf 




Defendant 


This address shall be mthm the local limits of the distnet Court withm which the 
suit IS filed, or of the dutnet Court withm which the parly ordmanlj reside*, if withm 
the limits of the United Provinces of Asm and Oudh, but not withm the limits of any 
other province* — 


Xante, parentage 
andca«te ' 

Resideoce 

Parcana or 
tah«il 

Post Office j 

District 



1 ' 

1 1 ' 



Dated 

Anj summons notice or proee*s in the case maj henceforwani be issued to me 
at the above address until I file notice of change If this ad Iress is again changed I 
shall forthwith file a notice of change containing all the new particular* 

rriuntiff 

^tgaafHT* of porfy ^ IXfendant 
I Appellant 
^_Re3pondent 
Or 

I file the above address accordme to the instruction* given bv niv client, 
(name)- (and ca)iaritv ) 


Nijitrt/are p/ iJealrr 

\ D — This form wh»n re eneJ bv the Court must be slam]>ed with the date of 
its receipt and filed with the reconl of the l>endii^ suit or matter 
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Rules made by the High Court of Madras, under s 122 

Order III. 

4. ^ na«rl t/ie fol/otrinff uordi at Ike eommenctmenl 0/ sub nile (3) 0 / rule 4 of Order III 
in the First Seheduh . 

No Gorernment or other P)e»<)or appearing on behalf of the Secretary of State hr 
Imlii m Council ami 

Add the follouing as sub rule (4) to 0 r 4 — 

(4) Nolwithatanding the termination of all proceeding? m the ?uit ?o far as regards 
theeiient, the appointment ofn plevler ahall unless otherwise provided therein cr deter 
mined by the death of the client or the pleader or bj revocation in accordance wtli 
tha provisions of clauso (2) of this rule. l>e ileemeil to aufKorwe hun to appear or to 
make any application or to do any act in connection with getting copies of documents 
and obtaining return of document* pro<l«ce<I or filed m the tint or refund of roonef 
pud into Court in the suit 


Order IV. 

2. /nO 4,r 2, number fie present rule 2 (1), and add as rule 3 

Beguters m accordance with Forms Nos 14,15,10,17 and 18 m Appendix hcf® 
prescribed for use m all Civil Courts having jurisdiction over the classes of suits and 
cases specified therein 

[Note.— F orlAe ,\«w Form* \«a 14, 15. 16, ITasd 18, see below ^ppeurfi*// ] 

Order V. 

In Order 1 , insert the folloutng as rule 18 A — 

18A. "A DistnctJudge, wuhintheiUeaning of the Madras Civil Courts Act, 1871, 
may delegate to the Chief Ministerial Officer of the District 
eWet 'v1ln!«tcrlil Ofncrr Court the power to order the issue of fresh summons to a 
District Courts defendant when the return on the previous aunimons is fo 

offre^Tiummonf'^ the effect that the defendant uas not served and the {i/iinft(f 

does not object to the i«sue of fresh summons withm s^ven 
daj 8 after the return ha? been notifieil on the notice hoard ’ 

Siibslilule Ihe/oUoutnff/or rr 25ond2d>«0 I ~ 

25. ^Vherc the defendant resides out of Brilish India and has no Agent in British 
India empowered to accept service, the Bummon? may bo 
Scrrice where defrndml adi)res?cd to the defendant at the phee where he is residing 
no A*cnt^^'**' ****** there Is postal communication 

between suchpl*^ and the plvco whore the Court 1? situate 

Brovidnl that, vf, by any arwngement between the l/acal Government of the Tco- 
vince in v»hich the Court w?mng the aummon? i? sitiiato and the Government of the 
foreign territory m which the defendant reside? the summon? can bo served by an 
ofTicer of the Government of such temtof). the aummons may bo sent to such olliccr m 
such manner ns b^ the “aid arrangement niaj have l>een agreed upon 



jrADn.^s HiGir court rulfs. 


l-ioO 


26» ^^'hcfg — 

(a) In thf escm«c of 

Strife ta ttiri 

lory Ihrcojh Pottl -al Agrot 
or CCTirt <» by »r*rial at 


ty foiTi;:n ]un<dKtion Tr«tfJ m Hts or in thr Gov- 

ernor General m Council, » Political Agent been •ppointeil 
or a Court has been rstnbl«ttetl or continueil, with iKour 
to rerve a «umnion9 i^ueJ bj a Court iiniler this Co<le in an\ 
foreign territory in which the defendant resides, or 
(6) the Governor General in Council has. b\ notifitalioa in the of In U t 

declared, in respect of an> Court situate in an\ such tern 
e»tahlishe«l or continued in the evemse of 
anv such junsdiction a« aforesaid, that *er\ice b\ «ueh Court 
of am summons i-eued by a Court under this Code shall be deemeil to be valid seriice. or 


Rules— Mad. 
App. VL 


(f) bv anj arrangement between the Local Government of the Proivnce in ahiih 
the Court issuing the summons is situate and the Guiemment of the foreign territora in 
which the defendant resides the summons can be servesl b\ nn ofticer of the Oovenimiiit 
of such temtorv, 


the summons mai be sent to such Political Aceuf or Coiirl, or m such msnner as 
may have been agreed upon to the proj>er oflicer of the Goiemincnt of the foivign 
temton by post or otherwise, for the purpose of being ssrieil upon the diftndaut, 
and, if the summons is returned with an emlorvement signeil bi such IVlitnal .\gent 
or by the Judge or other officer of the Court or bi the ofliccr of the Goiirnnunt of the 
foreign temton that the summons has been «er\e«l on the dehmhnt in manner heiiin 
before directed, such endorsement shall be deenieit to be ei ideneo of sen u e 


J/oIe Me /of/oinng amendments (i»<f n f litions to O o — 

27» /n rule 2" afler iht icords semi it tHserf lAe trori/s • bj re,.Hti nsl piwt pn piid 
(or asknowleJgmeiit 

28- In rule 2S af/er Me icorde slull send insert Me sror/s b\ ^glsltnHl piwl 

prepaid for acknonteilginent 

29- f. Insert as rule 20A— 

Notwithstanding am thing contimeil m the h»rvg«iiui nilis, alure the dihndsiit 
is a public officer ( not belonging to Ills Majesty a Militan or Naint tones or Ills Msjes|\ « 
Indian Jlarine •'emcc ) siieil in his offiiial ca|KiciU. smne of suiiuiioiis shsll bo nisdo 
b\ scnhngacopi of the summons to the «h fimlnnt bi rcKistoreil p wt prt (uiil for m know 
ledgment together with the original summons, nhnh thodefendsut shill si,.u and nturu 
to the Court whuh issueil the siiiiimons 


Order IX, 

13. J/ale Me/<*llo«ni!? omendm'nts to () n r IJ — 

(1) Re number rule 13 as rule n (1) 

(2) Add the following as sub pile (2) to rule Id — 

(2) The prm I'l ns of • vtion 5 of the In 1 an laimtali n \e1 llK>s. »lntl 
apph loappliintl ns nn hr sub nil' (I) 


jiitl Me / II nriBJ 'IS rule '/ Or 1" I \ i f Me (\sfe «J t’n»/ l'n<rf lure 
15. (1) Rules 0, n an 1 U shall apph Mwtifw maliabs l» lli '•r 
e\<s nil II (alhng within Kstitn-IT'ftlot »tr 

^n'ln'eiw'uU to the i pi I'ltr parti Is te<iuiir.l u« Irr ll e j 


■ rssllii, « III 
<1 I h II 11 S' 

.1 n.il Do 
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Rules— Mad. 

App. VI, (2) Subject to the provHiona of sub rule {2) of rule 11, an application nntlcf this 

rule shill he made within thirty days of the date of the order, or, where the notice was 
not duly served, of the date when the applicant Ins knowledfcc of the order 

Order XIH. 

7 — Add Oiefolloicittg proitsotorulel {2) — 

Prosidcd that no document shall be returned which by force of the decree has hecaroe 
wholly loid or useless 

9 — Add Ihi fullounng os suh rule (3) — 

Every application under the first proviso to sub rule (1) above shall be made by a 
verified petition setting forth facts justifying the immediate return of the original and 
the Court may make such order as it thinks fit for costs of any or all the parties to the 
application mclutlmg any costa ‘ incidental to the preparation of the certified copy to 
be substituted for the original * and may further direct that any patty against whom 
any order for costs is made slirll have such costs if paid, * included as costs in the cause ' 

Order XVI. 

Insert as rule i A — 

4 A* (1) Notwithstanding anything contained m the foregoing rules, m any suit 
by or against the Secretaiy of State for Inilia m Council 
Bjieclal prorislon (or pul t c no payment in accordance with rule 2 or rule 4 shall be 
nw«?n si^tos^ti'oV'the required when an application on behalf of Oovomment is 
Qovemment wa pirty made for summons to a Government servant whose salary 

exceeds Rs 10 per mensem and whose attendance is lequircrl 
in a Court situate more than five miles from his headquarters , and the expenses incurred 
by Government m respect of the attendance of the witness sliall not be taken into con 
0 sideration m determuiiug costs incidental to the suit 

( 2 ) IMien any other party to such a suit applies for a summons to such an offiv.er, he 
shall deposit in Court along with his application a sum of money for the travelling and 
other expenses of the officer oeconfiny to Me scofe prescribed &y (he Ooiernment under uhoni 
Ike ojllcer is srrung and shall also pay any further sum that may be required under rule 4 
according to the same scale . and the money so deposited or paid shall be credited to 
Government 

(3) In all cases where a Govemraent servant appears m atcordanco with this rule 
the Court shall grant him a certificate of attendance 

Order XX. 

1. Jlaf e the foUojcfnJ amendments to O 20, r I — 

1 (}) The Court after the case has been heard, shall pronouncejudgment in ojieii 

Court, cither at once or on some future day, of which due notice shall be given to the 
parties or their pleaders 

(2) The judgment may be pronounced by dictation to a shorthan I writer in open 
Court 

2~FoT 0 20, f 3 ,snls(t(uleiAeft>lloittngrul< — 

(3) The judgment shall bear the date on which it is pronounced and shall bo signed 

» < II —.•» an,,* i«>r 1 « 1 n Jittered or adde 1 to, save as 
. Judge pronounces his 

senpt of the judgment 
- iry, be Bign^ by the 

Judge 
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Rules— Mad. 

Q—StibsItluletheJoVoirinQforaiibruhiofRuteGo/OrderXX ~ App. VI. 

(1) The decree shall agree with theja Igmcnt, it shall contain the number of the suit 
the names and descriptions of the parties /A<tr addresses for 

en e ecree. aeriice and particulars of tho claim, and shall specify clearly 

the relief granted or other determination of tho sail 

12. — idJ the foVotnng to 0 20, r 12 — 

(3) Mhere an Appellate Court directs such an in<iuiry, it may direct the Court 
of first instance to make the mquirj , and in every ease the Court of first instance eliall, 
on the application of the decree holder, inquire and pass the final decree , 

^ Order XXI. 

2.~£u6s{itute the following for Rule 2 (2) — 

"Any party to the suit or his legal rtpresfnialites or any person icJto has become surely 
for the decree debt also may inform tho Court of such payment or adjustment, and apply 
to the Court to issue a notice to the decree holder to show cause, on a day to be fixed by 
the Court, whj such paj ment or adjustment should not be recorded as certified , and if, 
alter service ol such notice, the decree holder fails to show cause why the pa) ment or 
adjustment should not be recorded as certified, the Court shall record the sameaccordmgl) . 

17,_;nO 21. r 17, odd air 17(5) — 

(5) Registers in accordance with Forms Nos. 10, 20 and 21 in Appendix H are 
prescribed for use m all Civ il Courts having jurisdiction over the classes of cases specified 
therein 

[Notl. — F or fAe neit Forma \ M )0,20and2l s^ebthw Appendix II ) 

25 (2)— (1) linendO 21 r 25(2) a»/o//o«a — 

Insert the iieirds or cau«o him to bo examineil by anj other Court after tne toordi 
examine him 

(2) Add the following protiso to r 25(2) — 

Provided that an examination of the oOicer entrusted with tho execution of a 
process by tho Naur or the Deputy N'azir under tho general or special orders of tho Court 
shall be deemed to bo sufficient compliance with the requirements of this clause 

39 Delete the present sub rules 4 and 6 of rule 39 of Order X\l and substitute the 
following ~ 

(4) '^uch^uni (if an) ) as tlie Judge thinks sufficient for tho sub>istencc and cost of 
conve)aneo of the judgment debtor for ills joume) from tlus Court house to tho civil 
prison and from tho civil prison, on his release, to hia usual place of residence together with 
the first of the pa}'nients in advance under sub rule (3) for such portion of the current 
months as ivmains imevpircd, shall bo paid to the proper officer of the Court before the 
judgment debtor is committed to the civil pnson, and the sulr^quent payments (if any) 
sliall be paid to the officer in charge of the civil prison. 

(5) Sums disbursed under this rule b) the decree holder for the sub-isfnoe and 
cost of convevanco (if anv) of the judgment debtor ehal' be deemed to be costs in tho 
suit 

40. Add Ihe/ollowing as a proftso to O 21, r 4H (5) — 

l*rovided that, m order to give the judgment debtor an opportumtyjof satisfying 
tho decree, tho Court lieforo making tlie order of committal ma) leave tne judgment 
debtor m the custodv of an officer of the Court fora specified period not exceeding ten 
days, or release him on his fumuhing securttv to the sati^faetion of the Court for his 
appearance at the expiration of the specified penod if the decree be not sooner satisfiesL 
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Rules — Mad. 

App. VI. thefoUouing as aub rule (6) io 0 21, f 40 — 

(6) No judgment debtor ahall be committed to the cinl prison or brought before 
the Court from the prison to nhieh he haj been committed penrling the consideration of 
nny of the matters mentioned in sub rule (2) unless and until the decree holder pays mto 
Court such sum as the judge may think sufficient to meet the travelling and subsistence 
expenses of the judgment debtor and the escort for the journey to and from the prison. 
Sub rule (5) of rule 3^ shall apply to such pajments 
FotO 21, r auhsiituUthtfoUotcing rules, \n — 

43 (1) Vhere the property to be attached is movable property, other than 

agricultural produce, in the possession of the judgment debtor, the attachment shall 
be made by actual seizure, and the attaching officer shall keep the property m his own 
custody or in the custody of ono of bis subonlmates, and shall be responsible for the 
due custody thereof 

provided that, when the property seized u subject to speedy and natural decay 
or when the expenses of keeping it m custodj is likely to exceed its value, the attaching 
officer maj sell it at once, and 

provided also that nhen the property atfacJied consists of livestock, agrtcultaraJ 
implements or other articles winch cannot conveniently bo removed end the attaching 
officer does not act under the first proviso to this rule, he may at the instance of the 
judgment debtor or of the decree holder or of any person claiming to be interested in 
such property leave it m the village or place uliere it bas been attached— 

(i) in the charge of the person at whose instance the property is retained m 
such village or place, it such person enters into a bond in the form No IS A 
of Appendix E to this schedule with one or more eufficient sureties for its 
production when called for, or 

Ih) 10 the charge of an officer of the Court, if a suitable place for its safe custody 
bo provided and the remuneration of the officer for a period of 15 days at 
such rate as mav from time to time bo fixed by the IfiRh Court be paid m 
ediance 

,2) Whenever an attarhment made under the provisions of tins rule ceases for 
anv of the reasons specified in rule 65 or rule 57 or rule 60 of this order, the Court may 
order the restitution of theattaebed property to the person m who«e powession it was 
before attachment 

Inaeri ike fdllowtng rules — 

43 A. fl,l t^Tienever attached property is kept m the village or place where it 
js attached, the attaching officer shall forthwith report the fact to the Court and sha'l 
with his report forw ard a list of the property seized 

(2) If attached property is not sold under the first proviso to rule 43 or retain 
ed in the village or place where it i« atuchnl under the second proviso to that rule 
it elmll be brought to the Court hom,* and dchvereil to the proper officer of the Court 
43-B. (1) \\henevcr attached property kept in the village or place where it is 

attached is lise stock, the person at who*c instance it is retained shall provide for its 
maintenance, and. if he fails to do to and if it is in charge of an officer of the Court, it 
shall bo remosed to the Court hou«e 

Nothing in this rule shall present tbt julgment debtor, or any person claiming 
to bo interested in such stock from making such arrangements for feeding the same 
as may not bo inconsistent with Its aafo custody 

\ 
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Rules — Mad. 

(2) The Court may direct thi^t any sums «hich ha\c been expended by the App. VI. 
allaclimg ofllcer or nro payable to him rf not duly deposited or paid, bo recovered from 
the proceeds of property, if sold, or be paid by the persons declared entitled to delivery 
before he recciies the same The Court may also order that any sums deposited or 
|aid under these rules bo recovered as eosta of the attachment from any party to tho 
proceedings 

[Note — An adihtionnl Jonn, beittg/orm Xo IS I, k/ti beeninsfrted tn AppendixE"] 

63. Add the /(Jlotcing as tub rule 1 (e) to O 21, r 53 — 

(c) If the decree sought to be attached has been sent for execution to another 
Court, the Court which passed the decree shall send a copy of tho said notice to the 
former Court, and thereupon the provisions of clause (b) shall apply m the same man 
ner as if tho former Court had passed the decree and the said notice Lad been sent to 
It by the Court which issued it 

0 AddthefoUoinngaeaprovuntoO 22, r 5 — 

Provided that an appellate Court before determining it may direct any lower 
Court to take evidence thereon and to return tho evidence so taken together with its 
finding and reasons any may take such findmg and reasons into consideration in 
determining ’he question 

11 A . — InO 22,a/l<rr \\, add Ike/olloinngat r 11 — 

11 A Tho entry on ttie recora of the name ot the representative of a deceased 
appellant or respondent in a matter pending before tbe High Court in its appellate 
jurisdiction except in cases under appeal to the King in Council shall be deemed to 
be a quasi judicial act withm tho meaning of section 12)) (2) fi) of the Code of Civil 
Procedure and mat be performed bv the Registrar provided that contested application 
and applications presented out of tune alial) bo posted before a Judge for disposal 

Order XXVI-A. 

1. The Court may in any suit issue a commission to such persons as it thinks fit 
to translate accounts and other documents which are not m the language of the Court 

2 The report of the commissioner shall be ev dence m tbe suit and shall form 
part of the record 

3 Before issuing any commission under this Order the Court may onler such 
sum (if any) as it thinks reasonable for tho expend of the commission to be within 
a time to bo fixed paid into Court by the party at who*® instance or for nho'C benefit 
the conimisMon is issued 

Order XXVH. 

5. — for 0 27, r 5, eubetUule the /dloicing rvfe • — 

The Court m fixing tbe day for tho Secretarv of ‘state for India in Council to 
answer the plaint shall allow not less than three months* time from the date of snmmoas 
for the noco'sary communication with the Oovemment through the proper channel 
ami for the issue of instructions to the Government I’leader to appear and answer on 
behalf of the said Secretary of ‘<tate for India m Conned or the Government and may 
extend the time at its discretion. 

Order XXK. 

1 A. fasrrl os Eule I A of Order 20 — 

In suits against a Local Authontv tbe Court in fixing the dav for the defendant 
to appear and answer shall allow not less than two months’ time tetwren the day of 
summons and the date for appearance 
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Aw- Order XXXH. 

3 — ForO 32, r Z, svhatttuiethtfollotciny rule 

3 (1) Wb**ro the defendant w ft minor, the Court, on being satisfied of the 

fact of his minority, shall appoint a proper person to be guardian for the suit for the 

(2) An order for the appointment of a guardian for the suit may be obtained upon 
application in tho name and on behalf of the minor or br the plaintiff 

{3) The application shall bo supported b^ an affidavit verifying tho fart that 
the proposed guardian has no interest m the matters m controveray m the suit adverse 
to that of the minor and that ho is a fit person to be so appointed The affidavit shall 
further state the name of the person or persons on whom notice has to be served under 
tho provisions of sub rule (5) 

(4) An application for the appointmeot of a guardian for the suit of a minor shall 
not be combined vvith an application for bringing on record the legal representative 
of a deceased plaintiff or defendant The application shall be bj separate petitions 

(5) Xo Older shall be made on anj application under this rule except upon notice 
to any guirdian of the minor appointed or declared b> an authority competent m that 
behalf or, where there is no guardian, upon notice to the father or other natural guar 
than of the minor or where there u no father or other natuial guardian, to the person 
m whose enre the minor is, and after hearing anj objection which mat be ufoCd on 
behalf of any person served with notice uader this sub rule The notice required by 
this sub rule shall be served six clear dajs before the dsv named m the notice for the 
hearing of the application and may be m form No 11 set for'h in Appendix II hereto 

4 — ForO 32, r i,4ttbstt*uUthefoUo>cinyruU — 

4 (1) Any person who js of sound nurd ard has attained majority may act 

as next friend of a minor or as his guardian for the suit 

Provided that the mlctest of that person is not adverse to that of the minor and 
that he is not in the ca'c of a next friend a deferdanf or, m the case of a guardian 
for the suit a plaintiff 

(2) llTiere a minor has » guardian appointed t>r d'cJarrd by competent autho 
tity no person other than the guaidian shall act as the next friend of the minor or be 
apiomted ns guanlian for the suit unless the Court con»id»is for reasons to boiecoidcd 
that It w for the minor s welfare that another pereon be permitted to net or be spiuint 
ed. as. tb#* lyjjxe, toa-Y he 

(5) A’o person shall without hia twisent be appointed btianlmn for tlie suil 
V-henever an application » made prorming the name of a person as guardian for the 
suit, A notite m form No 11 A set forth m Apperdix K hereto ahall be served on the 
proposed guardian, unless the applrrent hrffl'elf be tJ e jiropwed guardian or tho 
proposed guardian consents 

(i) ^\hcro there 18 no other person fit aid willing to act as guardian for the suit, 
the Court maj apjiomt any of ita officers to be the guardian ard may direct 
that the costs to bo incumd t>> that oflieer in the porfonnance of Ins duties 
SB ffusrdisn shall Ik* borno eilhep In the partin' c r ly otiv one or more of tl o j artica to 
the suit or out of any fund in Court In v*hich the minor Is interested and may i,ive 
directions fur the irpavmcnt or allowance of the costa ca jiislico and the c.reumatanco 
of the case maj re«|iiire 
\ 
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(5) & guardian for tlic suit of & minor defendant is appointed, and it is App. VI. 

made to appear to the Court that the guardian is not in possession of anj, or suffieicnt 
funds for the eonduct of tlie suit on behalf of the def«idant, and that the defendant 
will be prejudjerd m his defence Iherebj, the Court maj, from time to tunc, order the 
plaintiff to advance monejs to the gtianlian for the purpose of his defenee and all 
monel's so adianccd shall form part of the co«ts of the pHmtilT in the suit The 
order shall direct that the guardian, as and when directed, shall file in Court an 
account of the moneys so rcccncd bj him 

6. — Add the fotloKiny proiiso to siih nife(J) — 

" I’roTided that the Court maj, in its discretion, dispense with such security in eases 
where tne nest friend or guardian for the suit is the manager of a joint Hindu family or 
the Larnaran of a ^Ialab'lr tarwad and the decree is passed in favour of the joint family 
or the tamad " 

7. — AdllhefoUowtnginO 32, r * — 

A] ^\'he^e an application IS made to the Court for leave to enter into 
an agreement or compromise or for withdrawal of a suit m pursuance of a compro 
mise or for taking anj o*her action on iehalf of a minor or other person under disabilit} 
and such minor or other person under disabilitj is represented by counsel or pleader, the 
counsel or pleader shall hie in Court with the apjlieation a ccrtihcate to the effect that 
the agreement or compromise or action proposed is m his opinion for the benefit of the 
minor or other jierson under duabdi'v A dei ree or oriler for the compromiso of a suit, 
appeal or matter to whith a minor or other j'erson under dtsabihtj is a P'ttj, shall 
rente the saneti n ( f the Court thertt« ami «linU sit out the terms of the eonipromi«o, 
as m the full iwing turm whuli slisU In. numbered AS horm Xo 24 in Appendix 1) to 
this Schedule 

14A. — In0 22a/ltrr 11, n/d tAe/ohoirin^nr rufe l-ld — 


within the meaning of section 12S (2) (i) of the Code of Civil Proccdua and may bo 
performed by the Registrar ] rovidid that contested applications and opjdications 
presented out of time shall be posted before a judge fordisposal 

17. — Idd 03 rule 17 o/ Order — 

In suits relating to the jierson or property of n minor or other person under the 
superintendents of the Court of Awards the Court in fismg the dav for the defendant 
to apjicar and answer shall allow not less than two months’ tunc between the date of 
summons and the ilatc for opj<earanee 


Order XXXIV. 

5. — Sul^titule the follotony for ru’c 5 (3) — 

• UTicre payment m aeronlanre w ith sub rule (1) hat not made Uie Court «liall 
on applieation made bv the j lainli'T in this tirhalf an I after notiee to all the jerrties, jia»s 
a final dectw directing that the ni rtgaged iropertv «rw sufiicKnt part thereof be s< M. 
and that the pmceeils of the sale !<> deali with in the manner j rovided in sub ni'e (I) of 
Rule 4 " 
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App.VI. OraerXL. 

4 — 9u6<f)Jif{e the JoUoamy for rvlei of Order XL of the Code of Ctvil Procedure — 

1 (1) If a receiver fails to submit hiB accounts atBucli periods and in such form as 

the Court directs, the Court may order lus propertj to be attached until he duly suhmits 
bis accounts in the form orderw! 

(2) The Court maj, at ‘be instance of any partj toanj *uit or proceeding in which a 
receiver has Leon appointcdorotitaownmotion, at any tune makeanenquirj.as to what 
amount, tf an}, is due from the receiver as sliomibj |,is accounts or otherwise, or whether 
any loss to tlio projierty has been occasioned by his wilful default or gross negligence 
and may order the amount found line or the amount of the lo«s so occasioned to be paid 
bj the receiver mto Court or otbernise within a period to be fixed by the Court AH 

parties to the suit or proceedingandtbereceivcrshall be made parties to any such enquiTJ 

ICotiecof the enquiry shall he given byregisfered jiost to the surety, if anj, for the receiver, 
but the cost of his appearance shall be borne by the surety himself unless the Court other 
'wi«o directs 

Provided that the Court maj, whem the account u disputed by the parties and is ofa 
complicated nature or where it is alleged that loss has been occasioned to the property 
by the anlful default or gross negligence of the receiver, refer the parties to a suit In all 
such cases the Court sliall state m uTitmg its reasons for the reference 

(3) If the receiver fads to jiat any amount which he has been ordered to pay under 
sub rule (3) of this rule, witbm tbo iienod fised m the order, the Court maj direct eueh 
amount to be recorered either from the security (if any) furnished bj him under nde 3, 
or by attachment and sale of his property, or, if bis property hag been attached under 
sub rule (1) of this rule, by sale of the porperty so attached, and may apply the proceeds 
of the sale to make good any smouot found due from bun or any loss occasioned by him 
and shall pay the balance (d anj ) of the sale proceeds to the receiver 

Order XU. 

1 — (l) AddthefoUotemuftrtUncetOfubr (l)o/r I — 

The copy of the judgment shill be a printed copv m every case m which the High 
Court has prescribed that the judgment shall be printed when a copy is applied for the 
purpose of appeal 

iddthefoUouing ai a proiteo to O 41, r 1 (•) — 

JVonded that, jn appeals from decrees or ordcre under any special or local Act 
to which the provisions of Parts II and III of the Limitation Act IK of I90S do not 
apply and m which certified copies of such deeiwa or orticn have not been granted 
tr^thm tbo Ume pitscnbcd for preferring an appeal, the Ajpellatc Court maj admit 
the memorandum of appeal subject to the production of the copv of tf c decree or order 
appealed from within such time as may be fixed b\ tbs Court 

(2) Add the following settUvee to nhr [2) otr 1 — 

Tlie memorandum shaU also contain n statement of the valuation of the appeal for 
the purposes of the rourt Fees A'’t 

1 I f I ..t nn ni-i'aj'nbcd tbcrcforu 

tho facts on 
for not prefer 
deal with the 
of this Order 


nj I enl in aiij wav (ollierwii^ than l»j 



JIADRAS HIGH COURT RULES. 


1407 


Rules — Mad 

or on the ground thit it is not satisfied #<> to the sufficiency of the reisons for extending App. VI. 
the period of limitation) until notice hid been given to the respondent and his objections, 
if anj, to the Court acting under the provisions of section 5 of Act of 1005 haie been 
heard 

5 . — Code of Cinl Procedure, Onfer XL/, rate 5 (1) 

Sulshlitfe Ihe follou inj for the enatiitg »nb rvte (1) to rule 5 of Order XLI — 

5 (1) An appeal shall not ojierate as a sti) of proccwlings under a decree or order 

appealeil from except en far as the Appellate Court niaj order, nor shall execution of a 
decree be stajed by reason only of an appeal having been preferred from the decree ; 
but the Appellate Court may for sufficient cause order stay of eseent on of such decree 
and maij, tchen Ihe appeal ts ajninst a preliminary decree, stay the mating of a final 
decree tn pnrsuanee o/ tAe pre/iminnry decree orfAe execution of any such final decree, is 
already made 

Q.—SubsliMe the foUoictng for r 0(2) 

Registers in accordance with Forms Xos 22, 23, 24 and 25 m Appendix H are 
prescribed for use mall Civil Courts having jurisdiction over the classes of suits specified 
therein 

[Note . — For fA« neie forms Xos 22, 23. 24 and 25, see Appendix II Veloie ] 

IB In 0 41, r 15 after fA« ictrds cost of serving the notice iniert fAe vord 
' or if the notice is returneJ iin'‘'riel, to de|K>«>i within any suh^eijuent period fixed 
the sum required to defrav the cost of anv further attempt to serve the notice 

23, Substitute the folloiciiig for Order \Ll, rule 22 — 

23 here the Court from ubo»9 decree an appeal is preferred has disposed of the 
suit upon a preliminary point and the decree is reversed in appeal, or nA»re lAe Appellate 


a copy of its judgment and order to the Court from who*© decree tha appeal is prefcrretl, 
with directions to readmit the suit under its original number in the register ofcivil 
Bints, and proceed to determine the suit , an 1 the evidence (if an\ ) recorded during the 
original trial shall, subject to all just exceptions, bo evidence during tho trial after 
remand 

31 . — Substitute the folloieing for r 31 — 

31 The judgment ol the Appellate Ccmit sliall bo in wTiting and shall state — 
(o) the points for determination , 

(6) the decision thereon , 

(c) the reasons for the decision , and 

(d) where the decree appcalcil from IS reversesl or varied the relief to which 

the apjiellant is entitled , 

and shall bear the date on which it is pronounced and shall be signol L\ the Judge or 
the Judges concurring therein , pmrjJrsJ iJiat, where ihe presiling Judge is sjwuJJr 
empowcrevl bv the High Court to pronounce his judgment bv diciatu n to a shorthand 
writer m pjwn Court, the transcript of the judgment »o primounced shall after such 
revision as may be deemed necessary, be signed bv the Judge 
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PP- Order XL. 

4 —SubHUute the folloiring /or rule 4 of Order XL of the Code of Cml Procedure — 

4 (1) If a receiver fails to submit hiseccounts at such periods and m such formas 

the Court directs, the Court may order hw property to be attached until he duly submits 
his accounts m the form orderetl 

'' iioha 

Mbat 

ether 

any loss to the property has been occasioned by his TviJful default or gross negligence 
and maj order the amount found due or the amount of the loss bo occasioned to be paid 
by the receiver into Court or otherwise within a period to be fired by the Court AH 
parties to the suit or proceeding and the receiver shall be made parties to any such enquiry 
Notice of the enquiry shallbegitenhyregisteredpost to the surety if any, for the receiver, 
but the coat of his appearance shall lie borne bj the surety himself unless the Court other 
wise directs 

Provided that theCourt map. nhera the account isdi'puted by the parties and ;s of a 
complicated nature or where it is alleged that 'oss has been occasioned to the property 
by the wilful default or gross negligence ©f the receiver, refer the parties to a suit In all 
such cases the Court shall state in wTitiag its reasons for the reference 

(3) If the receiver (ails to jtat any amount which he has been ordered to pay under 
sub rule (2) of this rule, w ithin the {leriod fixed m the order, the Court may direct such 
amount to be recovered cither from the security (if any) furnished by him under nile 3, 
or by attachment and sale of his property, or, if h» property bss been attached under 
sub rule (1) of this rule, by sale of the porperty so attached, and may apply the proceeds 
of the sale to make good any amount found due from him or any loss occasioned by him 
and shall pay the balance (if any) of the sale proceeds to the receiver 

Order XU. 

1 — (l) Addthefo’lown:!;«enleneetotvbr (l)ofr ] — 

The copy of the judgment shall be a printed copv m every case in which tho High 
Court has prescribed that tho judgment shall bo printed when a copy is applied for the 
purpose of appeal 

ijd ihefollomny asa proitfoto O 41, r 1(1) — 

Provided that in appeals from decrees or orders under 8n> special or local Act 
to which the provisions of Ports II and III of the Limitation Act. IV of 1008, do not 
apply and in wfiich ceriiRed copres ol each decrees m wdere have not been grouted 
within the time prescribed for preferring an appeal, the Appellate Court may admit 
the memorandum of appeal subject to the production of the copy of the decree or order 
appealed from w ithm such time ns may be fixed bv ths Court 

( 2 ) 4dd ihe/allowtng $enlevce(o«vltr {S)ofr 1 — 

The memorandum shaU also contain a statement of tho valuation of the appeal for 
the purposes of the Court Pecs A**! 

I t .14^ tha mft.- nA nt limitation nrc’icribcd therefore 

tho facts on 
for not prefer 
deal with tho 
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or on the ground that it h not satisfinl as to the sufiiricnc^ of the reasons for extending App. Vi. 
the period of limitation) until notice had becngiaen to the respondent and his objections, 
if any, to the Court acting under the proaisions of section 5 of Act of 190S ha\o been 
heard 


5 . — Codt o/Cml ProeeduTt, OrJtr \LI, ru/c 5(1) 


Substitute the folloit 

ingfo 

r the existing tub rule (1) to rule 5 of Order XLI — 

5 (1) An appeal shill not operateas a 8t%y of proceedings under a decree or order 

appealed from except s 

n far 

as tho ApjielUte Court iiiiy order, nor shall execution of a 

decre" ^ ^ eta. n.i i ^ 

....... 

io» .. t.w>n nfefcrred from the decree. 

but 


execution of such decree 

and 


ly the maling of a final 

decre' , ■ _ 


of any such final decree, IS 

already made 




9- — ^ubgtitule the foUotcing for r 9(2) — 

Registers m accordance with Forma Xos 22, 23, 21 and 25 m Appendix H are 
prescribed for use mall Civil Courts having jurisdiction over the classes of suits specified 
therem 

[Note.— For rte neieformi 22, 23, 24 and 25, tee Appendix II Oehtc ] 

18 In 0 41, r IS ofier (h» v onlt cost of serving the notice insert the vord 
' or if the notice is returned uns'>r\e<l, to deposit arithin any subsequent period iased 
the sum required to defraj the cost of any further attempt to serve the notice ' 

23 Substitute the follotctnj for Order ^Ll, rule — 

23 l\'here the Court from who's de~reo an appeal is preferred has disposed of the 
suit upon a preliminary pomt and the decree h re>erse<l in appeal, or \ch»re the Appellate 
Court tn reversing or tetlin^atKle the decree un ler appeal eonsidert tl neeusary in the interests 
of justice to remand the ease, the AppJlate Court may by order remand the case, and may 
further direct whst issue or issues shall bo tried in the case ao remanded and shall send 
a copy of its judgment and order to the Court from whose decree the appeal is preferred, 
with directions to readmit the suit under its original number m the register ofcisil 
suits, and proceed to determine the suit , an 1 the evidence (if any ) recorded during the 
original trnlshaU, subject to all just exceptions, bo on lonce during tho trial after 
remand 

31. — Substitute the folloicing for r 31 * — 

31 Tho judgment of the Appellate Court shall be in writing and shall state — 

(а) tho points for determination , 

(б) the decision thereon , 

(c) tho reasons for the decision , and 

(tf) where the decree appealed from i* reversed or varied the relief to which 
the appelhnt is entitled , 

and shall boar the date on which it is pronounced and shall be signetl by the Jud^e or 
the Judges concurring therem . provide«l that, where the presiding Judge is sjiecially 
empowered b\ the High Court to pronounce his judgment by dictation to a shorthand 
writer in open Court the transcript of the judgment so pronounced shall after such 
res i«ion as ma\ be deemeil nece&sarv, be signed by the Jndge 



1468 


APPENDIX VI. 


Rules— Mad. 

App. VI. 35 — tktjollomttg/or sub rule 2 of rvJe 35 of Order XLl ~ 

(2) The decree eliall contain the number of the appeal, the names and descriptions 
o the appellant and respondent, their addreesea for aenice and a clear specification of the 
relief granted or other adjudication made 

Order XUA (new.) 

Apj>ea!a lo the High Conttfrom. original decrees of Subordirtaie Courts 

1. The rules contained in Order XLl shall apply to appeals in the High Court 
of Judicature at Madras with the modificationa contained in this order. 

2. (1) The memorandum of appeal shall be accompanied by the prescribed fees 
for service of notice of appeal and the receipt of the accountant of the Court for the sum 
prescribed by the rules of Court 

(2) Notwithstanding anything contained m rule 22 of Order XLl the period pre 
scribed for entry of appearance by the respondent and filing by him of Memorandum of 
Cross Objections, if any, shall, unless otherwise ordered, be tbirtv d »3 s from the service 
of notice upon him 

3. (1) If the respondent intends to appearand defend the appeal he shall withm 
the period specified m the notice of appeal enter an appearance by filing m Court a 
Biemorandum of appearance 

(2) If a respondent faib to enter an appearance wilhin the time and in the 
manner protided by the sub rule above, he shall not be allowed to translate or print 
anj part of the record 

I’roTided that a respondent may apply by petition for further time, and the Court 
may thereupon make such order as it thinks fit The application shall be supported 
bj evidence to be given on affidavit as to the reason for the applicant s default, and 
notice thereof shall be given to the appellant and all parties who have entered an 
appearance Unless othenvise ordered the applicant shiU pay the costs of all parties 
appeanng upon the application 

4. (1) The roemonndum of appeal and the memorandum of appearance shall 
state an address for service within the City of Madras at which servieo of any notice 
order or process may be made on the Jiarty filing such memorandum 

(2) If a party appears in pemon, the address for service may be withm the 
Aaoc.’ ftnrrrt oif fde /avrsrJivVjuri <rl the Gonrt tewts Kko'tedforro ASjnrnfe.wd 

Provided that if such parly eubsequcntly appears by a pleader ho shall state in 
the raJjiIat an address for serrjre within the City of Madras, and shaU gi\c notice 
thereof to each party who has appeared 

(3) If a party appeira bj ft pleader, his mldrcss for service shall bo that of 
his pleader, and all notices to the part} ahall bo served on his pleader at that 
address 

5. T)ie Court may direct tliat acrsice of a notKO of appeal or other notice or pro 
cess shall be made by sending the same in a registered cover prepaid for acl novilcilg 
mrnt and addressed to the address for service of *!»« party to bo served which has 1>cen 
filcl by him m the lower Court Provnle*! that, after a party has given noliio of an 
address for service in accordance with Rule 4, service of any notice or prodcss sliall bo 
made at such address 
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6. All notices and process, other thsn a notice of apjieal, shill be sufficiently App. VI. 
served if left bi a partv or his pleader, or by a person cmplojwl by the pleader, or by 

an officer of the Court, betneon the hours of 11 n m and 5 p ro at the address for 
service of the ivirtv to bo served 

7. Xotices vrhich may be served by a pirt\ or his pleader under Rule C, or which 
are sent from the office of the Registrar may, unless the Court otlieruise directs, be 
sent by registered post , and the time at which the notice so posted would he delivered 
in the onliniry course of post shill bo considerctl as the time of service thereof and the 
postmg thereof shall be a sufficient service 

8. If there are seicral respondento, and all do not appear by the same pleader 
they shall give notice of appearance to such of the other respondents as appear 
separately 

g. A list of all cases m which notice is to be issued to tbe respondent shall be 
affixed to the Court notice hoard after the ease has been registered 

10 (1) If upon a ease being eilted on for hearing by the Court, it appears that 

the record has not been translated and printed in accordance with the rules of Court 
the Court may hear the appeal or dismiss it, or may adjourn the hearing and direct 
the party in default to pay costs, or may make such order as it thinks fit 

12) 11 the Court proceeds to hear the appeal, it may refuse to read or refer to any 
part of the record which is not included in the printeil ]>apers 

11. Mhen costs arc awarded unless *he Court otherwise orders, tbe costs of a 
])arty appearing upon anv sppluation before the Registrar or the Court, shall be Rs 19, 
and the cost of appeiring when the appeal is in the daily cause list for final hearing 
and is adjourned shall be Rs 30 At the request of any party, the Registrar shall cause 
the order to be drawn up and the said costs to be inserted therein 

J/rmoranifum o/ Objtttions 

12. (1) If the acknowledgment mentioned IQ Rule 22 (3) of Order XLI is not 
filed, the respondent shall together with the memoremlura of objections file so many 
copies thereof as there are parties affected thereby 

(2) The prescribed fees for serviee sliall be presented together with tlie 
memorandum to the Registrar 

13 If any party or the pleader of any party to whom a memorandum of objec 
tions has been tendered has refused or neglected for three days from the date of tender 
to give the acknowledgment mentioned m Rule 22 (3) of Order XLI, the respondent 
may file an affidavit stating the facts and the Registrar may di-penso with service of 
the copies mentioned in Rule 12 (1) 

14 Rule 31 of Onlcr \L1 shall not apph to the High Court It judgment is 
given orally a shorthand note thereof sliall be taken bv an officer of the Court and a 
transenpt made b\ him shall be signed or irutialled bv the Judge or bv the Judges 
concurring therein after making such corrections as mav be considered necessary 

Order XU-B (mw) 

1. The rules c ( Order \L1 A shall sppiv so far as mav be to appeals to the High 
Court of Madras under clause 15 of the Ijctters Patent of the said Court 

l*rovi le<l that U sliall n >1 be neies.arT to file copies of tbe judgment and decree 
apjvvled from 
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App. VI. 2. Notice of the appeal shall be giren in manner prescribed by Order XLI A, 

Rule C, or if the party to b® &er\e<l has appeared m person, m manner prescribed by 
Rule 5 of the said order 

Order XUl (nan). 

Appeals from appellate decreet 

1. The rules of Order XLI and Order XLI A shall apply, so far as may be, to 
appeals to the High Court of Jodtcature at Afadras from appellate decrees nith the 
modifications cojilaincd in this Order 

2. (1) The memorandum of appeal shall be printed or type written and shall 
be accompanied by the following papers — 

A copy thereof , one certified copy and one plain jirmted or type ivntten copy 
of the decrees of Court of first instance and of the Appellate Court , and four punted 
copies of each of the judgments of the said Courts, one copy of each judgment being a 
certified copy 

(2) If any ground of appeal is based upon the construction of a document, a 
printed or type written copy ^ such document shall bo presented with the raetoo 
randum of appeal 

Provided that if such document IS not m the English language and the appeUa^tt 
appears by a pleader, an English translation of the document certified by the pleader 
to be a correct translation ehall be presented 

(3) If the appellant fails to comply with this rule, the appeal may be dismused 

Order XUn. 


Subftiluti the fuHotiiHQ for rule 1 (d) of Ord*r XLlll of t^teCode of Ctttl procedure ■— 

1. (tl) An order under rule 13 or rule 15 of OrderlX rejectmg an appbeation (m 
a case open to appeal) for an order to eetasidea decreo or order passed at parte 

Substitute the follotctng for tub rule (s) of ruU 1 of Order XZllI of the Code of Cn il 
Procedure — 

(a) An order under rule I or 4 of Order XL, except an order under the proviso to 
sub rule (2) of rule 4 

2 Substitute the following for r 2 — 

2. The rules of Order XM and of Order XLI A shall apply, so far as niaj be. 
to appeals from the onlcrs specified in Uulo I and other orders of any Civil Court from 
which an appeal to the High CourtisnJIowed under any provision of law 

provided that in the case of appeals sgauiat interlocutory orders made prior »o 
decree, the Court winch passed the onler appealed from shall not send the records of 
the case unless an order has been made hrstny of further proceedings in that Court 


3 . Substitute the following for rule 3ofO XL/// ' — 

Mn Arl^at, 3 (1) Tl.e pro.TOi., of Or, let XI.II .tall «pi.ly. 
Order* so far as may be, to appeals from Ajipellato Orders 

{2) A memomndum of appeal from an ajipelUto order shall bo accomjnnied by a 
cetf'fied cpjij of the judgment and of the order of fho Ccorl of first instance, and by a 
ccrtiVtd copy of the judgment and of tha order of tho Appellate Court 

^9j\j/5ny ground of appeal is upon thoconstniction of a document, aprmted 
' w^lttcn copy of such document aliall bo prescnfo'l with the memcrsndiiin of 
appeal 



AIADHAS HIGH COURT RULES. 


1471 


Rules — Mad. 

IVovided that, if such document is not m the I nglish Iinguage and the appellant App. VI, 
appears bj a pleader, an Lngli«h translation of the document certified by the pleader to 
bea correct trnnsUtion shall be presented 

Order XLVD. 

7. In sub rule (1) of Rule 7, Order \L\II, aubslUule tho word “order for the 
word “ application " occurring after the uonla ' on the ground that the 


Appendix B to Schedule 1. 

Fonn No 1 — Inatrt the Jollotnng nolt tn Ted tnL tn /ortn I, namely — 

Abo take notice that m default of jour filing an address forsemeo before the 
da^ before mentioned j ou are liable to have > our defence struck out 

Form No 13 A - — Insert the folhmny as form \o 13 A after form Ao 13 in 
^Appendix B of Schedule I — 

No 13 A 

Ctrtifeafe of allendanee to on officer of Ooternment summoned as a witness \n a suit to uhich 
the Government i* a parly 

(ORDER \\I r 4 A) 

(Cat sc Tixtrl 

This H to certifj that (name) (designation) being a 

Ooremment servant from the rroiinct of (name) was summoned to give evidence in 
his official capacitj on behalf of the plamtiQ/defendant in (he above suit/mattcr and 
was in attendance in thu Court from the daj of to the day of 

193 , (inclusite) and that a sum of Rs has 

been paid into Court bj the pUintifl/defendant towards his travelling and subsistence 
allowance for dajs according to the scale pr<scri6e<f by the Goiernment of the Pro 
t nice of (nome) and that the said amount has beea/will be remitted to the 

CoTernraent treasurj at to be credited to Government under the 

held \M A — Miscellaneous Fees and Fines 

Ditedthe daj of 193 

Presiding Judge or Chief Miniiterial Officer 


Appendix D to Schedule 1. 

Form No 10 A — In'erlm Appendix P the foIlowMig as Fonn \o 10.4 — 

1 ORM No 10 A 

l-INVL DECREE FOR S VLE [OrDER 31, KILE 5 (2) OR ORDER 31 TILE 8 (4) ] 

(Title ) 

Lpon reading the preliminarv decree psa»ed in the above suit and the apj>lication 
c t date«l and upon heanng Mr 

for ] laintiS and Mr 

for drfen Hnt and it appearing that the p.\Tmrnt directesl bj the ssi 1 decree has not 
been mnde. 
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App. VI. It 18 Jiercljj (looreoil ns follows 

(I) tiu'kt the mortgagwl pn)pCTt\ ot » jntt thprwif be *oVl and the 

ccwls of the •'I’lc (utter tlcfmMng thereout the expenses of the <ale) be applied in pij 
nicnt of nhftt isdccUred J»e to Mw ttfotewd prebmintitj decree together 

with subsc<i«cnl interest niid sub^uont cost and thnt the bahnee, if anv, be pul 
to or other person mtitW to leccire it , (i) that i! the net proccoiU ot 

tlio Sale IS insuflicicnt to paj stich amount nml such gitbse<iupiit interests and costs m 
full the-~i|^^^be atliberlx toapph for a f»cr»otnl decree for the amount of the 

laUiiec . nml (3) that thc^f^^^do aLotwa -jl^Lns 
liilntitf ‘ de{ jwiiivi 

for the costa of tliia appbcalion 

(Here enter de«eription of mortgaged property in Kngli h or in the language of 
the Court ) 

Note — (1) Iri tlie case of a decree under Or\ler 31, rule 5 (J) seoro out the worils 
pliintiff and defendant below the lines and in the ca*e of a decree under Order 3l , 
nile S (4) ecorc out the same arords occumng abote the line« 

(J) Ihreetion No (31 altonld be ainieh out i! the personal lubiliH has not been 
Ailjudiratoil in the suit or has been dccliml not to exist 


FoTIft 1^0 10 B — Insirl i« D iJi* /oJlmrinj iw Form N o 10 B •— 

tOR'I No 10 B 

PiatL DEcnee fOR RebBUMioN [Order 34, RiT-E 3 (1) ORDrR34 rile 5(1 ) 
AND Order 34. m le 8 (1)1 
(Title) 

Upon rcadmv the perltminarj decree in theaboxesuit on on! 

the application of the A No ,datei\ 

and after hearing ^fr 1 leader for the 

awl Mr pU idee for the 

rod It appearing that theivi^iucnt directnl b\ th* 
aforcNiid decree baa been made — 

It W herebN decrrrd as follows • — 

Ti'''' aSSr''" ">■ tS®?-'"' to BUeli jierson as he ap 

points all documents in his |H»s»ev.ion or x*oaer relating to tlio niortgnceil jiropcrty and 
do also retransfer the properta to •!>«' fr”'" ‘I'* mortgigo owl from all 
iticumhnintea createil b> the-j^gj— or anj pemon rluming u., ler him (or bj tl. ap 
under whom he cUmw) awl do al-o p-t >1‘<^ I'^rcrtj 


Nliiedcle, 

Jie’rripuayt o/ rtc wortgnjtd j ropTrlg 

The coats of the proceclmga — 

^ Tartteulars Amount 

Norr -^n In the env, of a decree under Onler 31. rule 8 (1). score out the wonls 
pbinhff anT^ilefcndsnt above the Im« . m the « jc of ^ * * 

and rule ') (1). BC‘>fc out the plaintiff and defen lant below the hues. 


\ 
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(2) The words “ or by tho«e under whom the claims ” wtU bo inserted only if the App. VL 
mortgagee derives title from an original mortgagee 

Form No. 24 — Add tfie foUowing as Form io 24 ta Appendix D — 

FORM No 24 

[Decree savctiomno a cowromise op a soft om beiulf of a minor or lukatic] 

( T.IU ) 

This suit coming on this day for final disposal in the presence of, etc , and C D 
the defendant, a minor by E F , his guardian ad htem, appl^ ing that this suit may be 
compromised in the terms of an agreement in writing, dated the day of 

and made between AD, the plaintiff of tbo one part, and the said 
C D by the said guardian ad litem of the other part, (or, on terms hereafter set forth) 
and, it appearing to this Court that the &sid compromise is fit and proper and for the 
benefit of the eaid minor, this Court doth sanction the said compromise on behalf of 
the said minor, and with the consent of all parties hereto It is ordered as follows — 

(Set out o/ the terms of the compromise ) 


Appendix E to Schedule L 

Form Nc.16 — tor t/ie uord Dated substitute the tcords gnen under my hand 
and the seal of the Court, this day of 

Form No 15 A — AddlhtfollotcingasForm\o lb A in Appendix £ — 

FORM ho ISA 

Bond for Sape Ccstodv op Movable Fbopertv attached and left 

rK CIIAROE OP PERSON INTERESTED AND SlBETIES 
(Order \XI, rule 43) 

In the Court of at 

Cn il Suit No of 

A B of 

against 

C D of — 

Know all men by these presents that we, T J of etc , and 

K L. of — e tc , and M N of- — etc , are jointly and 

severallj bound to the Judge of the Court of — ■ m 

Rupees . — ■ . ■■ to be paid to tho said Judge, for which 

pa} ment to be made wc bind ourscUes, and each of n« in the whole our and each of our 
heirs, executors and administrators jointly and aeverall}, by these presents 

Dated thi s ■ day of 19 

And whereas the movable proi'erty specified in the achedule hereunto annexed had 
been attachccl under a warrant from the said Court, dated t h e ■ 
day of . . — 1* ^ - ■, in execution of a decree in favour of 

In suit No of ■ 19 on the file 

of and the said propert) has been left in thecharge of the said I J 



1474 


Appendix vi 


Rules— Mad. 

App. VI. Aow the confJUion of this oU^tum is that, if the above bounden I J shad duly 

account for and produce when reiiiiircd before the said Court all and everj the pcoperti 
an>resaiJ and shall obey an> further order of the Court 5n respect thereof, then this 
obligation shall be void othennse it abal! remain in full forte 
IJ 
KU 
srx 


Signed and delivered by the above bounden' 
of 


-in the presence 


Form Ko 17 ~~Aild the following as a ‘Kote’ to Porm No 29 — (Proclamation 
of Sale) — of Appendix E to Schedule I of the Code of Civil Procedure 1903 — 

" A’ofe —-The tide deeds relating to the property have not been filed in Court, snd 
the purchaser will take the property subject to the risk of there being mortgages by 
deposit of title deeds, or mortgages not disclosed in the encumbrance certificstc ” 

Form No 39— S«W»/u/e Ihejofloump Jot Fc»m A'o. 59 — 

FORAI No 39 

Ordeb ron dfuvery to certify pvrciuter or vkvv at a sale xv E«cctI 0 ^ 
(Ordkrsi Bcte05) 

(Fide ) 

To 

The BAir,irF or the Court 

llitEBEAs has become the certified purchaser of 

at A sale in execution of decree in euil No of ID , you are hereby ordered 

to put the said . the certified purchaser, as aforesaid, m possession of the 

same , and you are hertby farther repaired to elate ift your return vhtthtr there are crop) on 
ifit 1ar}d and uhether you hate deftcerrd tAem to , the certyfed pvrehaser 

Oil en under my hand and the e*Al of the Court this day of • 10 

Jnifyr 


Appendix F to Schedule I. 

Form No 9 — ^For Form Ao Q of Appendix t »u6»/if«/e-~ 

FORM No 9 

Airoi'i'rVetrt oF a Rfceiver. 
fO XUt I) 

(Tide.) 

Whereas it appears to the Court that In the above suit jt m just and convenient 
to appoint n receiver of iiio projierfies spectRcd bclatr ( or whereas the properlies specified 
below have been attached In execolion o! a dccrco passed m the above suit on the 
day of 19 In favour of 

It Is hereby onlerod that All be apfoiiileil (subject to hh giving security to the 
satisfaction of the Court ) the receiver of the eaid property on 1 of the rents Ksucs on I 
profits thereof under DnlerXLo! the Code of Civd IVocedure, 100^ with all power 
under the proviuons of that order, Mcepl that lie shvU not without leave of the Court 
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(1) grant lea«es for a term cxcceiling three jears or (2) institute suits in any Court (extept App. VI. 

suits for rent) or (3) institute appesU m any Court (except from a decree in a 

rent suit) uhere the saluc of the appeal is orer Rs 1,000 or (4) expend on the repairs 

of any property in any period of tw o j ears more than haU of the net annual rental of tho 

property to l>e rcpairetl, such rental being ealcuLiled at the amount at srhich the pro 

perfj to be repaire<l yyould bo let when >n a fair state of repair, proyided that such 

amount shall not exceed Rs 1,000 

Anl it IS further onlered that the to the abore suit and all persons 

aelrDdiiit 

claiming under *hem to deliicr up quite possession of tlie properties, movable anl 
immovable, specibed below together with all leases, agreements for lease, kabuleals, 
account books, paper*, memoranda and wnlings relating thereto to the said receiver, 

And It IS further onleretl that th“ reeeirerdo take possession of tho said property, 
movable and immovable, and collect the rents, issues and profits of tho sanl immovable 
propertj , and that the tenants and occupiers do attorn and pay their rents in arrear and 
growing rents to the said receiver .\nd it is furtlier orilered that the said receiv er shall 
have power to bring and defend suits m his own name an<l shall also have power to use 
the naro»s of the plaintiffs and defendants where necessarj And it is further ordered 
that the receipts or receipt of the said receiver shall bea sufQcient discharge for all 
such sum or sums of money or property as shall be paid or delivered tolum as such receiver. 

And it IS further ordered that the said receiver do out of the first monies to be roceir 
ed by him pa} the debts due from the said and shall be entitled 

to retain in his liandi the sum of Rs for current expenses but subject 

thereto ihaU pay his net receipts, as soon as the same come to his hands into Court to the 
credit of this suit He shall once in every months file his accounts 

and vouchers in Court, the hr«t aciount to be fiievi on the day of 

and to be pa<sevl on the day of He shall be entitled 

to commis ion at the rate of Rs per cent on the net amounts collected 

by him or to the sum of Us l>cr month (or as the case may be) as his 

remuneration (or he shall act without any remuneration) 

And It IS further ordered (where an additional office establishment is required) that 
the said receiver shall be allowed to charge to (ho State in addition to his own office 
establishment the following further establishment — 

(Here enter specification of property ) 

Given under my hand and the seal of (ho Court, this day of 

Id . 


Appea^^ G \o 1. 

Form Ko. 6. — Inftrtth«f(JloiciJtg note tnrrdtnL in Fortn iv 6, namely — 

“Also take notice that if an address for service is not filed before the aforesaid 
date, this appeal is liable to be heard and decided as if you had not made an appear 
ance ’ 

Form Nc. 6 A. — /n Appendix G, insert (A* fonomnj as Form \o C-i — 

FORM No &-A (Order \LI A. rule 2) 

N'OTICE TO UeSPODETT 

(Cause tide ) 


of 


Appeal from (he 


dated the 


of the Court 
day 
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App. VI. To 

^Mpon<f<nb 

Take notice tfiat ftfi appet! from the nbove decree (order) has been presented by 
the nbo\ enam^d appellanta and registered m this Court, and that it you intend to defend 
Iho same \ou must enter nn appcnnuce m this Court and give notice thereof to the 
appellant or his pleader irithm 30 days after service of this notice on you 

If no appearance is entered on your behalf by j ourself, your pleader or some one 
b\ lawauthonzed toact foryouin this appeal, itwiU be heard and decided in your absence 

The aiblrcss lor actrice oi the appellant is that of Ins pleader >Ir A. B of (»««d 
fltWreaj) Jfadras 

{// nppeffant appears tn person, tnserl Aij address for serriee,) 

On cn imder mj hand and the seal of the Court, this 
dav of 19 

JJeyislrar 

[Intcrlocutorv application Ko of 19 has been made by appclbnt, and 

execution has been staicd (or otAer order made) by order dated the 
19 ] 


FOrttt Ko. 6 B- — In Jppendi* 0, insert the follcnctng as Form Ko <5 B — 

FORM Ko C B (Order XLI A, rule 3) 

Meatoniiiovu or arrEAnsNCE. 

(Cause (life) 

Take notice that the Respondent 

to appear and defend the above appeal, and that his address for servtco of all notices and 
process 15 (insrrl aidres*) 

The said respondent requires a li»t of tlw papers ohich the appellant propO'CS W 
translate and print 

Dated the day of 19 

(Signed) C D, 

I ahlfor Bespondent 

To tho Registrar, High Court of Judicature, Madras 
APPEN'DIX O 
Xo 0 

Omit from Form 9 in Appondiv C to the First Schedule to the Code of Civil Fro* 
ccdiire tho cntin! portion beginning with the words ‘ Meniorandum of Appeal and 
ending with the words “the following reasons namely ’ 

CODF, OF CIVIL rROCFDURF. IbftS 
ArPFVDIX O. 

Xo 12- L 


CrnTincATK or i.EaaE to arrEAtTO Kts Majesty it Covtcil. 

O ALV. r. 7. a C 1’. 

(In cases where the eubjcet matter of the appeal is of aufllcient value and tho find- 


ings of tho coufis are not concurrent ) 

Read petition presented nnikr O XLV. r 3 of the Code of Civil Procedure, pnijing 
for the grant of a certificate to enable the petitioner to appeal to Ills Majesty In Council 
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The petition coming on for henring upon perusing the petition and the ground App. VI. 
of appeal to His ^fajestj m Council and the other papers material to the application 
and upon hearing the arguments of for the petitioner and of for the 

respondent ( if he appears ) this court doth certifj»that the subject 

matter of the suit in the court of first instanco w ^ entf the 

upwanlofRs loooo 

subject matter m dispute on appeal to His Slajesty in Council is also 

of the value of or that the ~**^*^ — appealed from msolved ^ 

upwards ot Hi 10 000 final order 

1 some claim or question • — ^° . property of the value of R« 

Indirettlr ^ respecting ^ ' ■' apnards of Its 10000 

and that the appealed from docs not affirm the decision of the lower court 

APPENDIX O 

No 12-B 

Certiticate of leave to ArpEAL TO His Majesty rs Council 
0 XLV, r 7, C C P 

(In cases where the subject matter is of sufficient value and the findings of tbe 
court are concurrent ) 

Read petition presented under 0 XLV', r 3 of the Code of Civil Procedure, praying 
for the grant of a certificate to enable the petitioner to appeal to His Majesty in Council 
against the of this court in suit No of 10 


The petition coming on for hearing upon perusing tbe petition and the grounds of 
appeal to llis Majesty m Council and other papers material to Ibe application and upon 
hearing the arguments of for (ho petitioner and of for tho 

respondent (if he appears] this court doth certify that of the subject 

matter of tho suit in tho court of first instanco is 10 wo 

upwariu of Its 10 000 

qf the subject matter in dispute on appeal to His Majesty in Council 
1 . also ol ths ™la. ol «' «“> t^aSr .PPaaM “S.™! 


involves 


some claim 


dUfctly ggjQg claim or question — 

Indirectly ^ rtspccllng 

» and that tha athnaiog 

upwards of Its 10 000 Dosl erdet 

following substantial question (s) of law, nJ — 


property of the value of 
appealed from involves tho 


(1) 

(2) 


APPENDIX C 
No ISC 


Cebtiticate or leave to ArpraL to Hts Majesty in CotNcru 


0 XL\ . r 7, a C 1* 

(In ca-^ where the subject matter in dispute is eitlier not of sufficient value or if 
incapable of monei valuation.) 


Read petition presented under O XL^ , r 3 of the Cod> of Civil I’rocednie, praying 
for the grant of a certificate to enable tlie {wtitioner to appeal to Ills Msje«tv m Council 
against tbe of this court in suit Nou of ID 
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App. VI. The p.titKn wniinj oa fir L«mnz upon ihe pitttiOQ and tte gr.>^ind 4 if 

appeal to Hi* in Cioncil ^dotb^r paper* raatenal to th«* application and npta 

hearins the ar^ment* of for the petitioner and of forth- 

tfvp’ndent (it he appear.) thu court djth cirtifv that the of the suljec*. 

matter of the <uit loth in the court of fir-t ms'ance and in tlu> court i* 
t a^.»r.ttle ~ ct m tev >3 mti-e. exenj..e i! the dt'Ctetwn vested la it U 

Nitutieil that the ca.<e i.. a Ct ore fir appeal to {fi« Sfije^ti la Conniil for the lea^onj <it 
forth l\[oir tt; • — 

(1) 

(^) 


Appendix H to Schedule I. 

Perm No. 11 — f ifVirm J F'i'rm ^ o. 11 of Apptrt ll 

FOB'I^ . ll 

Notue ro GcaRrii> arrvr^TED ok PEiuaRtr. or tv> rirnEK os other MTOsai- 

• I AKl'Liy i»R TO THE TERbON l> iTiaKCC Of THE MlNO";. 
ftWer KXMf nt!e S ( .> ] 

{T.H ' ) 

To 

Cuardian appointed or decUttd. or fither or other natural guardian, or per«on 
m eharje of the ciinor 

^nwreas an apphcstis'a has I'eio ptr'cnted on the part of the 
m the abore suit for the ap|x>uitra«at of a guardian for the suit for the said minor, you 
are hetebr reiiuired to take notice that. imle.s tnthm diTs from the 

(lemce op n tou of this notice an application is made to this Court for the appixatoient 
of you or of some fnenil of the said muior to act as ^ guardian for the parpi»r<« of 
the said suit, the Court wUl proceed to appoint some other person to act as guanhan 
of the said nunor for the purposes of the said 

Ctten under mr hand and the seal of the Court this dir of ‘ 19 

Fpna Ntv 31 A . — /a .tpps"<fir //, inaerf tif/uC ’tnm/ f'l’m us form 11 t — 
FGiur No. n k. 

Notice to rson^Ei) GianTta:* or a xim's 


H>tder XXNiT, rufe J 


(Y. 7.) 

(Xame, to de-inptna and yJace of residence of propx-ed guardian) 

Take notice that X m pre^mted a petits-u 

to the Court pranni: that you le anvinted guardian ad h'-m to the minor 

and that the same will be heard CO the darof 19 - 

2. The affidarit of X has lecn filed in support of thw application. 

X If yon ate willing to art as guardian fir the said 

to SJCn {or aCir rour ma rk to) the Jeclirttioa on the back of this notice 
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4 In tlieevont of your failure tosignify jour express consent in the mannenndt App. VI. 
csted above, take further notice that tlie Court may proceed under Order XXAII, 
r 3, Code of Ci'il Procedure, to appoint some other suitable person or one of its officers as 

guardian al liltm of the minor aforesaid 

* rr»r>ouJMit (s) 

Dated the day of 19 . 

(Signed) 

(To It pnnied on Ike reterre) 

I licreby acknowledge receipt of a duplicate of this notice and consent to act as 
guard an of the minor therein mentioned 

rfspon^fot (s) 

H itnesses (Signature) Y Z 


Form No 14 — for Form Xo li of Apptndix II, gubsltiute — 
FORM No 14 

ReOISTER of OrDINART ScIT tKSTlTDTED 


Court — 


leer— 

Insirutlionf 

If the suit has been rccencd br tran«fer, or instituted under Order 
Schedule I C C P a note nbould bo made to tiiat effect at the bead of the page 

2 If a suit IS remanded under rule 23 Order \LI. or reMored to file under rule 9 
or rule 13, Order I\, Schedule I, C C P, note under item 2. the date of restoration 
to, file 

3 Under the bead “ Paiiieulars of tla%m ' enter particulars required by tlausti (g) 
and (A) of rule 1, Order VII, Schedule I, C C 1*. and also the tulue of tbo suit as 
required by clause (i) of that Order and snth special reference to Judicial Statements 
Kos VII and Vlll and II C Circulars Nos 1054 of I87U and 3253 of 1894 Entries 
under heads 3 4 and S should bo full for embodiment in the decree, as required by 
rule 6, Order \X, Schedule I, C C P 

4 Note carefully the new heads 8 and 10 and fresh additions to heads 9 and 13 

6 The certified copies of Judgment and Decree in Second Appeal sent to the 
loinr Appellate Court should forwarded by It to the Court of First Instance which 
mil return them to the former Court after recording the necessary entries under 
licad 9 of this Register 

C A note should bo made of all parties brought on or struck off the record under 
Ofiler 1 or VXII, Schedule I, C C P. and also of any withdrawal of the claim ora 
portion of the claim against any of the defendants 

7 Anv amendments or alterations made dunng the progress of the suit in the 
xaluo or particulars of the claim or as to the dale or place of cau.«e of action should 
appear under head 5 

I Ordiiwry Si/il .No. tf \9 

{ IVcscntation. 

I iling 

5 IXAivniT — Name, d«^cTiption and place of abode 
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App. VI. 4. Defendavt — N ame, descnption and place of abode 

6 PiBTicuLAKs or CLaoi — Clatm for 
Cause of actiou arose at 

G Date for Dffetuiant s first appearance, 
r Plaintiff 

Vakil for 

(^Defendant. 

7 Date of Jcdgmevt and result 

8 Number of application (for renew or re hcanng) with result and date. 

Fresh Judgment, tf any, ittih date, 

9 First Appeal No of 19 Result with date. 

Second Appeal No of 19 . Result with date. 

10 Note of any orders passed under role 11, Order XX, rule 2, etc , Order XXI, 
Schedule I, C C. P 

11 Exeeulion — 
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Form No 15 — Jddtfiefollctcinjasromyo \5tn Appendix 11 — App, VI. 

FORM No 15 

Register or SJLALt CAi.«ESnT3r»3TrrcTED 

Court — 
iMr— 

Inftruettont 

If the suit has been rcceireU bj transfer or remanded or restored to file, a note 
should be made to that effect at the head of the page 

2 Under the head S PartieitJar* of rhnm enter particulars required by 
clauses (g) and (h) of Rule 1, Order ^ III Schedule I, C C P, and al«o the lufue of the 
suit as required by clause (i) of that order Entries under beads 3 4 and 5 should be 
fall for embodiment in decrees, as required by Role t> Order VX, Schedule I, C C P 

3 A note should bo made of all parties brought on or struck ofi the record under 
Order I or XMl, Schedule I, C C P 

4 Any amendments or alterations made during ibe progress of the suit m the 
value or particulars of the claim or as to the date or place of cause of action should 
appear under head 6 

1 Smofl Cautt Suit A o 10 

fPrescntation. 

2 Date of J 

l^Filmg 

3 FLacrntT — Vame, description and place of abode 

4 Defevdant — "V ame, description and place of abode 

6 Parttcpi.aiis or ci^i — Claim for 

Cause of action arose at on 

6 Date for Dr/rndaat a first appearante 

TTlamtia 

\ akil for 

Defendant 

7 JoDGMEvr, date and result 

8 Number of application for rcTiotr {or re hearing} with malt and date 
Fresh Judgment, tf cng, tctlh date 

9 Rertsion Case No. of 19 mth mult and data. 

10 Note proceedings if any, taken under Rule II, Order X\, Rule 2, etc., 

Order X\I, ScheJjle I, CC P 
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App, VI. 11 Execution — 



12 Et'urn of Execution-^ 
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App. VI. PofiM Nc n —All t Iht f Jtoinmy at Fftrm ^0, n tn tpp If — 
tOUM Xa 17 

llrrti'Ttn or ( uit Mi-K-rujxr u« Ca«c.h rcctntD 
(oHTiir ‘'lor) 

Court — 

Year— 


tfitUyeUnni 

1 Jn thi< inu^t W mlrrril •!! ras-t t rili*rrt! !■> H C Ciirular No. W7 of 

ISSS \rt be nhonn TO\«rr\Unru^« a^tjvbrAti ►«* Inf ] urpo«p^ ol Ju bclit No 

1\, Pnrl 2, as «cll as ca»^s of coni< mpl « f C* wrt fr4 If ll C CtrcuUr Ko- 2'>'J9 of 1 

2 In the matler of roffirnco im ler the I.nn 1 \e(|iii*lt5on Act, enter m column 3 
tho number nn*l tlatc of letter of reference. In roliimn 4 Ihe deii^stinn of the eflicer 
njakms reference in e< luron '• « f the r\«me of the cUimsnt. an I m column C whether 
tbn referenee w un let aect* >n Ift. 2U or 3A of the \tt 

3 In the matter of referener^ un<lrr •I'Ction 10 of^Mailras Hepibliunt III of 1802, 
enter m column 1 the number an I date of letter of reference, In column 4 the i]e<i4n.ition 
of the oftlccr making the rtferrne« and the name of the dreea^eij. in column f> the name 
of tlio cUimant, if nnt, in column 6 the wonl* '‘Section 10 'ladras Kesulation III of 

and In the Usl column the number and date of rcfercuee, if anj, made to Covem 
meat and its result 
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App. Vl. Forni H-i 19 


1 


— .filJ n» /nrrn .No I'l m //. — 

FOkM So 10 

Ilrri^tfR orKxfMTox rirriT!o'<« r.rcrMcn 
Tlir 




Al- 

tlip C<ni 
tlio 11-2 





phi»li>n< K»r trnn«tni.»i m t*I f >r ln*Ti'nl the jun.hitni 

iM< tJipin not W pntrfr*! In thl« l> 2 i«t«‘r Iml mo*! l«* ttiwn 

:i»lrr nf Nlivp1Unr'Hi«CA«p« ll-<YiYr > (Form No I?) 



Form No 20 — Aifi Ihf/ntlomny 11$ form .No 20 in H 
FOUM No 20 

KECisTrR or HcrKrE*} or other Cm bth itcC£i>ES roR 
Extcl■Tlo^ < >i»rii Sections 33 and 3'), C C P 


Court— 
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il*» It — 

tX'RH ^c^. 21 

Rs’-iC'TES or ExEcmoN rstmoN I>'Nr\»xtii> ^ r 


Rules — Mad. 
App. \1. 


Inir% V *#, 

1 Ta« lUte to be ezter^ m cohima 4 wJI »!«»» be the L*te«ct lUte lu the 
o' pe*i*io« re<*ofed to tie, th- d»te of orv»a»l ti<titatKa sh<ukl be euter¥«.l, #ml the 
di*e of te*tot»tr''n Eotevl la the column of reiuuh'*, 

— No‘e 13 the rccoirks column the iiumbet of jui^ment tlebti r* m« 1 i« 

cjch ea^e, the value of deree unlec vrhi h juvljmeat-debtoc wa< imj ri<tnfil »»kI il»le 
»h“a «eal to jail and date of release, fv^r the ^un'oeei of column* 24 to ST of statement 
^o. tL 


i 
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tllilt alKHttiu 
xiheh twveivlia;^ 
Krte flikiU) ck«^ 
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AITKNDJX VI. 


Rules— Mad. 

App. VT. Form Ho 22 . — /irw .V 0 . 22 1 — 
lOWt Kp. 22 

lieomcn or Arriuu Htctjvrti. 

Court— 
ytnr — 


/n’tructioiM 

AppraH fn'in onlrw wKich ^\TP ilx* forre of dirtry-t nhouM 1.? *!jDwn in thii xrs\<et 
nml not 5n tfrf* IJr^Klfr of ^^«rrUtnroa« Appral* J><^iTTtJ/rpnn N'o 2f}ifl irhirh*pf''4U 
fn>in otlifrordfri •hoiiM fio rntrmt— rvfc H. C. CirenUr Ko 3100, lUttd 22nd Pwmlff 
and wtion 2 (2) and Uule S. Otd«T XKWI, Schodolo I, C. C. I’. 


2 Uml«r horn *' C. 1‘anieuUtt of atut and ilscrw apj«nl«l from ” enter »L'0 

Xaturp and ^ajif» of sf(>rrtt vith apeciaf n^etonoe to the Information irquircd byannial 
►tatemenl Xn \, I’art# 3 and 4 and H C CirruUr* Kov 1031 of 1S70 and 2253 of I*'** 
Intakes of ap]«aU aftaln^t ord^n fiarinKtlw force of decitesauVtltut© thoarord " On/cr” 
for •' i)ferf' an { ad 1 after «lat« tho aordi *• y«»«*nf wa Irr C C.P. on 3t P, Ao. 

0/ 10 •• 

3 If tbe Appeal liai liccn fr<ei»cd l»\ iranafcr, a note ifiould !* mado to that 
effect at the head of tI«o |«ag<‘ 

4 If an appeal ti remanded under Itule 23, Order XLT, finheJuIo I, C C. F* nota 
und< r head 2 the date of P~tontion to file 


(! A note ahould hr rnado of all {wirtiM brought on or atrurh oQ the record tindei 
Order I or XXII, Schedule 1, C C I*. 

1 Aj'ptal S‘o of 19 . 


3 

4 

5 


Date of 


rPre^nlatlon. 


I, hilmi; 

ArPELLAVT — X’aroe, ile^cription and place of aliode 
RESro'trt'fT — Name, description and pJarc of abode 
pARTiccLaKs or anr and decbec ArreaLEp auaixst 
the CoaH of 

»n Onjinal Sa>l A'o oTIO 

Value of relief 


Dterte of 

dultJ 19 


rarlieularj of relic/ C/oimaf Dtcned 

Its. A. r. Bs A. p 

6 Hearing, d any, unherKuioYi.^rlwt'iaVi.^AhiVfcdio'^,^ 

date 


Dale Jot tt»pond(nl tfirtt apptarante 
f Appellant 
Vahd tor { 

t^Bespondeni 


Appealed aipsintt 
Bs. A p 

If .-wiii'nssd/cTi'fA* 


8 JCTDOMEST, result and date 

9 Objections, under Bide 22, Order XLI, Schedule I, C C P . if any. filed by 
vrhom and value 

10. Number of Application for review (re hearing) with result and date 

Freeh Judgment, ejtenp. With date 

11. Second Appeal No 


of 19 . Beiult with date 



Reoister or ArrEALS disposed op 
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A1TK.VDIX V/, 


Rules— Mad. 

App.VI. Form No 2i-^A'fit\»fii^nya»r.^„yo.2t„tArr H — 

tOKM .Vo Jl 


lUrmtR or SIiv rtiaxeot 4 \tTCiM rttrtTtD 

Cowff— 

Imr- 

XpjirtiU from oo!«*r« whtrh h»rp ihr foiw of «!<vtTr ti'yull mU jiloim in this 
rruiMor Apponls fnim oth<T *pin-»l»l.V onlm only nhonl I find pisce In tha rrpMtfr 

2 If giro t*1uc of apjioAl tind^-r IimiL 

3 A noto »li()ultl lo rotdo of all p.irtl<*< I rouslit on or Mrwek ofl the reeord onder 
Onler I or \\lt. S hM.ile I. C-IXI* 

] .lfi«r<f/iPi<riui Hp/wol .\a r/J9 

2 P'xte of 

3 \i i rU-»NT — Name, de*^ptn>n and pUi-e of aUxle 

4 llEaroMJrvT— Name, iIe*cr»pUon and pJam of aloie 

6 I’artici mb*' or tlnncn aortauco aomsr — Onlrr p / tht Covit of 

tfalnt 19 parsed 

onJ/PAo. of 19 , inOnjinnl Suit 2io 



Appeal under of 

C. Hearing, if an}, under Rule II, Order ALT, Scbctlule T, C C.r , and result with 
ate 

7 Xkitefor Ufpondent'tffitappcitrance 

r Appellant 
Vakil for ■< 

^ Respondent 

g. jLpasiEXT — Result and date 

9. Objections under Rule 22, Order XU, Schedule I. C C.P , if any, filed by whom 
10 Number of applications for renew (orre-heanng) mtli result and date 
Fresh JuilgmenI, •/ any, teiM dale. 



RraioTEn of MncrLLA>Foi<» ArFFAui DispoArn or 
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APPENDIX Vn. 


Jiuhs tnade hi/ the Iliffh Court of lAthore under s. 122. 

Orderll. 

rule 7 r / Onitr IJ, \ne*rt — 

^ |l) WjwTP an objfrtirtn. duh Uktn. Urn alloapfl Ir tJiP Coort, lie 
rUinUfl »ha1l Uj |*.rmilte.l lo wWl lho fau/k> of action with which lo will frrwd and 
a all within a Umc to lip fi j«l I ) th'* Court, amend ll>e plaint I y alnkins out the irmaio 
Ing cAii^Oi of action. 

(-) \\ hen the plaint iff lui« aeleeie.] tie rau«e of action with which he will proceed 
the Court aliall pass an onler giring him time within which to auhmit amendwl plunH 
for the remaining cao^w of action and for making up the Court fera that may le ne«^* 
eArj Should tho plaintiff not comi ir with the Court a onler. the Court aliall promd aa 
provi W In rule 18 of Onler \ t amt aa miulretl hj tlie pron.fona of tho Court lees Act 

Order V. 

10 Servieo of the tummona »liaJI t« made l>> di Iirejing or tendering a copy thereof 
Mttleofaenice •igno»l hy the Judge or lueh oflictr aa be appoints in fhii 

U>half and eealed with the eeal of the Court 

Pro\ ided th.at in any ca*® if the plaintiff au wiiltea tho Court may aorre tho aummoni 
In the fir»t instance b) rcgisteml po-t (arLnnwhdgmrnt doe) mttead of m tho motle of 
rem<« hid down in this rule 

15 Where In an\ suit the defendant cannot le found oris alecnt from hu rcaidenco 

na.... ami liaanoageot empowered toacceptaemceofthosummons 

«nrre serrlee njijr ee on _ , ,, • . , • ... > 

male inemiMr ot drtmiUou ou his twhaii. fcrrice may to msde on any adult male meoiLer 
of the family of tho defendant who is reaidmg with him 

£*'pl'inn/ioi: — A sen ant ta not a member of tho family witlnn the meaning of this 

rule 

Order VII. 

2. Where the plaintiff seeks the rccorcry of money, tho plaint aball state the precise 
In money suits amount claimed. 

But 'nhero tltc plauitiil sues for menso profit^ or for an amount which will bo found 
duo (o iicv on ta&ing noscf^ArrfacwworCa^ beUfvra&rtasncie/tede/eadtst, 
in the poaoession of the defendant, or for debta of which tho value ho cannot, after the 
exercise of reasonable diligence, estimafo, tlio plaint shall state approximately the amount 
or value sued for 

19 Every plauit or original petition shall bo accompanied by a proceeding giving 
an address at which aervice of notice, eummons or other process may be made on the 
plaintiff or petitioner risintiffs or petitioner eub'cquently added shall, immediately 
On being So added, file » proceeding o! this nature 

20 An addrc's for service filed under the preceding rule shall be witbm the local 
limits of tbo Bistrsct Court within which tho amt or petition is filed, or of tho District 
Court within which the party ordinarily resides, if within tho limits of the territorial 
jurisdiction of the High Court of Judheature at Lahore 
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21. ^\Tjere t> plaintiff or petitioner faib to file an address for service, be shall bo App. VII. 
bable to have his suit dismissed or his petition rejected by the Court tuo tnotu or any 

party may apply for an order to that effect, and the Court may maLe such order as it 
thinks just 

22. ttTiere a party is not found at the address given bj him for service and no agent 
or adult male member of his family on whom a notice, summons or other process can 
be served is present, a copy of the notice, summons or other process shall bo fixed to the 
outer door of the house If on the date fixed such party is not present another date 
shall bo fixed and a copy of the notice, summons or other process shall be sent to the 
registered address by registered post, and such service shall be deemed to be as effectual 
as if the notice, summons or other process had been personally served 

23. Where a party engages a pleader, notices, summonses or other processes for 
service on him shall be served in the manner prescribed by Order III, rule 5, unless the 
Court directs service at the address for service given b> the party. 

24. A party who desires to change tha address for service giv en by him as aforesaid 
shall file a verified petition, and the Court may direct the amendment of the record 
accordingly Notice of such petition shall bo given to such other parties to the suit as 
the Court may deem it neccasafy to inform, and may be either served upon the pleaders 
for such parties or be sent to them by registered poet as (he Court thinks fit 

25. Nothing m these rules shall prevent the Court from directing the service of a 
notice. Summons or other process m any other manner, if, for any reasons, it thinks fit 
to do so 

Order VOT. 

!• (1) The defendant may, and, if so required by the Court, shall, at or before the 
Written gtatem t hearing or withm such time as iho Court may permit, 

s emen present a written statement of his defence, and with such 

written statement shall produce in Court all documents in Lis possession or power on 
which he bases his defence or any claim for set off 


11. Every party, whether original, added or substituted ulio npj*enrs in any suit 
or other proceeding shall on or before the date fixed in tho summons, notice or other 
process served on him as tho dale of heanng. filo in Court a proceeding stAtmg liii addresi 
for service, and, if he fails to do so, he shall bo liaWo to have hii defi iice, if an\ , »tnn k 
out and to he placed in tho same tiositfon a# if ho had not dcf(«<h*tl fn tliN m*i»oct 
the Court may act suo molu or on the application o! any jwrty lor an onlcr to such ellci I 
and the Court msy make such order as i( tbmLa just 

12. Rules20, 22, 23, 24Bnd25of Order VIIshallappb.su far as may 1 k>. toad lrr**r< 
for service filed under the precoling rule 


Order IX. 


9. ft) ttliore a suit H wholly or {Hirtly diamiaanl iiii Irr mil' K 
l.trcimtal Ir«m b„„tln|! . Ir«l, ...fl 1.. 
br drlaull bar* frr&ti suit cause of ar(i< ii lliil he iiiav a] ) iv I r 
dismissal a»ilc and il le mU «1 ijie t 
SJflicicnl cause for his non Sf i*carame wirii lie •nil <altrsl 


the I UiillilT •hall l-e 

IT«|Hs 1 « I It e Mine 

an I nier l<* aei t) e 

• lilt lliAl It ere was 

1 i| { r I II e 
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AmiNinx 


RuJei— tnliore. 

App. VII. *>» wllin^' «4iili> llw* »U«mN.i| ujKin l<-rnM a< to frr.(j or 

othrrwMc m it tliink* fit, an'l »liAllsp{M>{n( a iIai fnr trjlli llio Auit j I'roii 

fhal fj/r jil'tinfifl AhilJ not f>o prrcliitlrd fnitn linn^in? Bnoiiirr rmt for rpf'‘m{iti >n f'f • 
iiu>rttr»gr. Althoii;:h« /.'rnirrAuit m-ij |jnf Iwn iJi.mi.«rHor (irfauJt 

(2) Xo onJer aKiH !>»• rwiIo tin'Irr Ihw f«!r u/il^i nnti'-e of flip aiipluation lias Wn 
roracif on tfip nj>j*0'jie jwrfv. 

Order XIH. 

p. Ana fvixin, »bpfl)Pr » fwrt* thr Bull or nof, 4^i^irvut ot rTCfiringU>fi 

“»>> tlorunient I'rwliiotsj l>i Inm in *Jjp fuit ami pltcol on tlir 
dcKumroti ' rrs-onl bIwII. unloss tho <l<«umtnt h impounilcil un'Irr mle 

8, !*• rntiilnl U> rrf^ixp ln< k tlio Mcno— 

(a) whorptfiPBiiifisonoin Hlilrhan*pj.pAli4not all irrl, wlirn Ilia suit Ji-n 
di«p<w«l of, An I 

(t) wjion* Ihp Aiut II <*noio wliub an a;>ppA) t4Bli>«r<}, kIjm IJjp Coorf n Mfi.firti 
that the tune for preferring an Appeal lias eLip.rt] and that no appeil luis 
lieen prelerrp"), or. if on Appesl has been prrierml. irhrn tlie Appeal has hoeA 
ili.june*! of 

Pent uleii that a iloeument ma\ l.e reion>e«l at ant time earlier than that prraoriW 
li} this nilc if the pefon apphing therefor dehtira to Iho proper ofliccra corlitjeil cap;' 
to l>e siibatitiited for the on^inal oml un<lerta|.ea to prexjure the anginal if reipiired to 
do «o ' 

ProtideJ nNn that no document shall be rctumet) which, h> force of the decree, 
lias beenme aelioHp voU or uacleas. 

iVot iileU further tlut the coat of soeb certified copy shall be recorentlle as A fins 
from the ivtrtj at whose insCance the original document has bera produced 

(2} On the return of a document admitted to etidrnee, o receipt shall be girea 
by the person teceinng if 

Order XVI. 


i. At any tune alter the suit w instituted, the parties may obcatn. on apphcatitfo 

. . to tbo Court or to such oflicer as it appoints m this behalf. 

Summons to altrau to , .v 

el\e evtdeoco « produce summonaes to persona whose attendance is required either to 
documents giaeeeidenco or to produce documents 


PcoviJed that no porty who has begun to call hw witness ebnll be entitled to obtain 
process to enforce the attendance of any witness sgamst whom process has not previously 
issued, or to produce any witness not named in n list, which must be filed in Court on or 
before the date on which the heanns of endeuco on bis behalf commences and before 
the actual commencement of the hearing of «och evidence, mthont an order of the Court 
made in writing and stating the reasons therefor. 


2. (1) The party applying for a summons shall, before the summons is granted 
and witluo a penod to be fixed, pay into Court such a sum 
Frpenses Of wltofss to be tnoney «8 appears to the Court to be sufficient to defray 
the trarelling and other expenses of the person fummoned 
in passing to and from the Court m which he is required to 
attend, and for one day’s attendance 

" iToxwo/t — -llTicn appiyiagieva snmBUWW for any of its own officers, Goeemment 
wiU be exed^t from the operation of clause (1) 


\ 



LAHORE HIGH COURT RULES. 


1495 


Rules— Lahore. 

(2) In determining the amount payable antler ihh rule the Court may, m the caao App. VH. 
Eipcrts. I'emon summonetl to gire exiilenco as an expert 

allow reasonable remunention for the time occupied both 
in giTing eridence and m performing any work of an expert character necessary for the 
case 


(3) INTiere the Court is subordinate to a High Court, rs^nl shall bo had, m fixing 
acale cf nptn'es the scale of sueb expense*, to any rules made in that behalf 

3 (1) The sum paid into a Court shall, except in theca*e of a Goremraent serrant, 

Teoder ot eiren*** to be tendered to the person Bummoned at the time of serving 
the summons if it can be ser-ed personally 
(2) UTien the person summoned is a Government servant the sum so paid into 
Court shall be credited to Government 


Exeeplioti (I) — In ca*es in which Government servants have to give evidence at a 
Court situate not more than five miles from iheir headquarters actual travelling expenses 
incurred by them may , when the Court con«hlersit necessary, be paid to them 


£jf«piu>n (2/— A Govemmeat eerrant, irho«e salaiy does not exceed Rs 10 per 
mensem, may receive his expenses from the Court 

(f ) Mliere it appears to the Court or to such officer as it appoints in this behalf 
that the sum paid into Court is not sufficient to cover such 
ei«t expenses or reasonable remuneration, the Court may direct 
such further sum to be paid to the person summoned or 
when such person is a Government servant, to be paid into Court as appears to be neces 
Katy on that account, and, m case of default m payment, may order such sum to be levied 
by attachment and sale of the mot able property of the party obtaining the summons 
or the Court may di<cbarge the person summoned without requinng him to give evidence 
Of may both order such levy and discharge such person asaforcsaid 


Order XVH. 

I' (H The Court may, if sufficient cause is shown, at any stage of the suit grant 
Court msf grant time aaU *»me to the parties or to any of them, and may from tim-' 
a Journ beanng adjourn the heanng of the suit 

(2) In every such ca«e the Court *hall fix a day for the further hearing of the suit 
and may male such order as jt thinks fit with re«pect to the costs occasioned by the 

sdjonrament 

Provided that, when the hearing of evidence has once begun the hearing of the 
suit shall be continued from day to day until aU the witnesses in attendance have been 
examined, □nle^s the Court finds the adjournment of the hearing beiond the following 
day to be necessary for rea«ons to be recorded 

(3) IMiere sufficient cau«e is not shown for the grant of an adjournment under 
tub rule (1) the Court shall j roceed with the suit forthwith. 


Order XXI. 

of r«iiQ' nooey tU All mones pavalleundera dev ree shall Iw |»aKl a« 

tKlwaUtetr, “ f iJIo*S nswrK — 

(а) into the Court aho>e dull it is to execute the decree «r 

(б) out of Court to the decree holler »r 

(r) othera ite as the Cv lift »li h mx le the decree lireits. 


i«inc 


APPFSDIX v/r. 


Rules '-Lahore. 

App, VII. t Tpi tnntion —The ju(];fmNit-4lrl tof ins^f If |j« #a dfsirrn, |>4j' th** (!<^rr(al ■mount, or 
ant jxjrl into ifco Coort un</«'r e2juv« (m) Ity fwwfjjl monrr on/rr 

t>ti » form rprrU|Ijap]troTr.i tlio JfJjh Court for tf« purp"*'** 

(2) U}icrp»n> Ii nuilo unirr obuio (■) of iub ruli* (I). notice of fufh 

jiaj mentu rh'll Ijo jjircn to the ilrrrre hoi ler. 

lO- II here (he hoi fer of ■ iWrro «Ie<ifr« to execute it, he ihall «ppl^ to the Court 
Aritieatl « ( >r exrrotl m (bn decrro or to the pflieer (jf «nj-) •ppoinfed ifl 

IhU l•<>lutlf, or if the decree luii been sent under the provi'i-’W 
bereinJiefare conlalntsl to another Cotirt then to iuch Court or to the proper officer 
tbi roof 

l*ro\ ided tlinl jf the judf;mentHleb(Of K«a b ft the jurtwbcli m of the Court which 
I«\»se*l the decree, or of the Qnirt to which the decrco ha* been sent the h' Her « f the 
decree rnA> opj'l^ to the Court wiihm whov* junwlictlon the Jiidsment-deblor i« or to 
the ofRcer nppomlol in tbb behalf, to order immeiliata execution on the prtxiucfion 
of lh« decree and of *n nITi laxjt of non Mtiifection h^ the holder of th® decree pending 
the receipt of «n order of tninafrr under aection 3t> 

IC II here * decree or if a decree liaa l^n jwimcI ;omtJp in fuTour of two or more 
I'erion*, tbeinlereal of an^ decree holder /n the decrw i* 
‘wn^ferred b> aMignment m wnting or h) operation ol 
Jaw, the (nin</erre may nppJy for execiKion of (he decree 
to the Court widdi piii.vsl it ; and tlie decree may bo eseeule^l in (he aatuo mannrr sod 
lubject to tbo aamo conditroni as it the application were made b; such decree holder 

rroTiJed that, where the decree, or aoch intereel as aforrasid, bss been transferred 
by assignment, notice of such apphcati >n ehalJ bo gieen to the transfer, and the decree 
shall not bo executed until Ibc Court has heard hu objections (il any) to its execution 

ProTideil tlif) tluif, wlicro a decree for the payment of money against two or more 
persons lias been transferred to one of them it shall not bo exccutesl agamat the others 

17. {!) On receiving an application for the execution of a decree as provided 
b} rv(o II. sub ruf« (2), the Court ahafl ascertain whether 

I^oceJuro oil rrcfIviBB such of the requirementsof rules II to 14 as may bo applicable 

5ecre7**^ * * "" t® the ease have been complied with and if they have not 

been complied with, the Court shall fix a time within which 
the defect shall be remedied, and if it w not remedied within such time may reject the 
application 

(2) \\Tiero an application is amended under the provisions of sub rule (1), it shall 
be deemed to have been an application maccordaneo with lawand presented on the date 
when it was first presented 

(3) ’Every amendment made under this rule shall be signed or initialled by the 
Judge 

^ 1 n 4 _ - tjjg proper register 

ihall, subject to the 
rding to the nature 

of the application 

Provided that , in the case of a decree for paytneal of money, the value of the property 
attached shall, as nearly as may be, correspond with the amount due under the decree 
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22. (1) A^li^rc an application for execution 19 nude App. VII. 

(fl) more than two years after the dato of the decree, 

^OtIl^e to show MQSC or 

tpiinst tMcatlon in mUln 

e*»« {b) against the legal reprc«cnlstjro of a party to the 

decree, 

the Court executing the decrco shall i«3uo a notice to the person against whom execution 
IS applied for requinng him to show cau«c, on a date to be fixed, why the decree should 
not be executed against him . 

Provided that no such notice shall bo necessary in consequence of more than two 
years having elapsed hctucen the date of the decree and the application for execution 


judgment debtor, if upon a previous application for execution against the same person the 
Court has ordered execution to issue against him 

(2) Kothuig in the foregoing sub-rule shall be deemed to preclude the Court from 
issuing any process m execution of a decrco without issuing iho notice thereby prescribed, 
if, for reasons to be recorded, it considers that the issue of such notice wxmld cause un 
reasonable delay or would defeat the ends of justice Failure to record such reasons 
shall bo considered an irregularity not amounting to a defect in jurisdiction 

26. (1) The Court to which a decree has beensent for execution shall, upon sufficient 
cau«o being shown, stay the execution of such decree for 
exMntlon'^*^ ***’’ a reasonable time, to enable the judgment debtor to apply 
to the Court by which the decree was passed, or to any Court 
having appclUto jurisdiction in respect of iho decree or the execution thereof, for an 
order to stay execution, or for any other order relating to the decree or execution which 
might hare been made by such Court of firstinstance or appellate Court if execution had 
been issued thereby, or if application for execution had been made thereto 

(2) Whore the property or person of the judgment debtor has been seised under an 
execution the Court which issued the execution may order the restitution of such property 
or the discharge of such person pending the result of the application 

(3) Before making an order to stay execution or for the restitution of property 
or the discharge of the judgment debtor, the Court shall, unless auffieient cause is shoivn 
to the contrary, require such security from, or impose such conditions upon, the 
judgment debtor as it thinks lit. 

31. (I) Inhere the decree js for any specific movable, or for any share in a specific 
movable, it may bo executed by the seizure, if practicable, 
tn^bierrorrrtj' sperlilc of the movable or share, and by the delivery thereof to the 
party to whom it has been adjudj^, or to such person as he 
appoints to receive delivery on his behalf, or by the detention in the civil prison of the 
judgment debtor, or by the attachment of his property, or by both 

(2) l\hereanj attachment undereub-nilefljhasremainedinforcoforthree months, 

if the judgment debtor has not olejed the decree and the decree holder has applied to 
have the attached property sold, such propertj may be sold, and out of the proceeds the 
Court may an-ard to the decree holder, in cases where any amount has been fixed by the 
decree to be paid aa an alternative to delivery of movable property, such amount, and, 
in other ca«cs, such compensation as it thinks fit, and shall paj the balance (if an> ) to 
the judgment-debtor on his application 
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AITK.VDIX VII. 


RuJfs— Lahore. 

Api*« VII, l*rtni(Io'I thit iJiP (.*oart in « 

Mftncft tlw-rrof, rxtrti.l Or )irnw| !<>«, 
MX tturnlfn jn a]J 


f^*r, MtTf r^ltns to tho ffwni eitrarn 
I lliftv m'>ntli< ; liOt it ^Ii«n in no ca*r riwJ 


J3) UJirrr thr iiil..mrnt «WHof li*» r.lr'ti.t] 0*1“ iWrtv. iinJpji<lftll co.js ofcjM-ot 
«ng Die Mmc which Iir {< tnat\,\ in |«». nr «r] rtr. at thr m I nf Ihrrr month* or inch other 
I-cncMi n* m*i Iwrr l-'^n l-rrMtilr,! h\ |I<* Court frt>m ihr tijfr o/ alWcIimrof. no 
npplicalion to hx\r th- j mport* .ol i lit< Irrn mulr. nr. if mule. I«-n rrfa-rd the 
iiJlAfhjnfnt iJwJJ fr>i»o 


32- (I) hen the prtrtx a;:«in<t wlinm ft dertm for Iheipmfio prrhinnanfc of® 
Uccrcc fi-r or I«rrt^(»tution nf mnjuzrl nchl» or foran injofic 

j*rl rmincr / 4 rnifpnij,in lion, lui limn fxi'vyl l(4« Jutd an oppofttffi/tr of nfcpii/i^ Or 
Injuncl'i'^ ri.Mi, or f 4 an dmrr** «n I Iia« wilfulU failnl to oirv ft. the derfw mar U 
cnforml in the fA»r of * dpctm for rmtitiition of conjuT*^ 
ri.;ht* 111 tht> Attachment of hn propertr, or. In the CB»e of a drrrre for the ipetific per 
formaner of a mnlnct or for an injuneti n tv hi« detention in the cii d pn'on, of ty 
the attnehment of hi» propirti, or l>« Iwth 

(2) \\ here the parij ajrainM whom a deerer for upeci/ir f^rformance orfor®Airjone 

<j«n ha* heen fvt»«c<f d a corporation, the decree ma* lo enforeeif b» the attachment of 
tlie projiertv of tlie corporation or wiili the Icare of ilie Court hi the detention lo tie 
ctMf prison of the directors or otiicr prineitinl ofllcers i|>erts f or hr liolh attachment 
and detention 


(3) W Iierc anj attachment und r suh rule (I) orauUnile (J) li-a* remained in force 
for t hn<» monthi*. if the ^udjTRient dehtor ha« iiot ofe.ird the decree and the decree Wder 
hat applied to hft'e tlie attacheil properlr sol I, such propertr ma\ lie roll, and out nt 
the pmceetls the Court ma> awarif it, the decree hohJer such compensation at it thuils 
fit, and aliall pat tlie f<nlance(if ant) to the judgment debtor on hu application 

I’n>ti<lc<i tliat the Court maj for suRicient reavini, on the application of 'he 
judgnient-dchtor, fsteni) the pernx) l»-i ond rhree montha hut it siiaJJ in no ra-e exceed 
one jcar m all 

\\ here llio lud)?mcnt'dehtorliasohcted the decree and paid nil cn*tt of executing 
the same w Inch he ,9 hound to pat. or where at the end of three month* or such other 
jicriod nt maj hntc Iicen presented hj tho Court from the date of the aflachment, no 
application to baxp the propertt sold h«* hern made, or if made has been refu-ed the 
ottachmcnt shall ceo»e 

(5) here a decree for the specific performance of a contract or for an tojuncttoa 

• Ledoneso/aras pWcticaWe bfthe 

Court, at the «>«t of the judgment 
debtor. And upon the act being done tne evpeiissa .ncurred may be aacertained in such 
manner as the Court may direct and may he recovered as if they were included in the 
decree 

IBu*lmlion 

A, a person of little lubstance, erects ft hujding which renders uninhahitaVle a lamiJy 
loansion belonging to ^ A, in spite o/hwdetentwn m pnsoa and the atfachment of his^ 
property, declines to obey a deertm obtained against him by B and directing bun to remove 
the building The Court is of opinion that oo sum reahraWe by the sale olAs property 
would adequately ccinipen«ate B for the depreciation in the value of ins mansion. B 

mayapplytotheCourt to remove the bmldmgftndmayrecoTcrtfiecostof such remoral 

from A In the execution proceeding* 



L.\HOr.E HIGH COrRT Rl LE^. 




Rules— Laliore. 

33- (1) Xo j3drT5«:l-d*l'*f'' »Ha'l W la «pca*»'n c! * dtv-vo Ari App. \'IT. 

.. ^ ga* J tbf df f t»t* t*-*oCoan *a h Jsl^ 

a •t yu -t ,, _ .. . .. 

saEfimt lor iV of tV f- * 

u=>« of h.«a'*T^-* catilb»«n Iv-oarV lv*'rptli^CV.'-n 

(2) \M)eiT a jndnaenl-d-li'or i< ro"»H5n**J to t*>e «t\ 1 pn«^>i n of a 

tl» Coart t!ia!l fix for hi* fnbej trace «a h laon'Uv aU^wa-'e a< he r »t Iv 

ca’rjfd to acco*djna to tbe *<alfr!> fixed cadcr «rc1ion 5T CT, whr'e rt* sj 'i «ca'c< h\Te 

filed. a« It con idcrs *n£;c»cnt »tth re'crence to the c!»s« to win h helel'nc^. 

(3) The QOE'hlT allowance fixed bv tbe Conn <!iall he *t3pp' M be tSc p\rt\ o> 
wbo^appheatjon tie j od^tnenl -debtor has leea am-ted be monthlv p»vr ert « in a«lr-%r -e 
Ir'ore tb“ first dae of each mon’h. 

(1) Th“ first psTment shall le made to the proper oftcer of llo iVim f'C «i\h 
portion of the current month as remains uoexpiiesl before ibe j«il;t«cnt-tlel»or i« cot i 
nutted to the eml pn»on, and the euU-equent payments (if an\ 1, shall le made to tbc 
o£5cer m charge of the cml pn-on. 

(o) Soma diahorscd bv the decree holder for the suKi tcnco of the juvln lent del tor 
*hall be deemed to be co«ts la the suit 

iVoTided that the jndgment -debtor shall not U' dctaiwal m the cn i1 pn*ou or arivvtoil 
oa aceouat of any sntn so disbursed. 

^3. (1) Where the property to lo attachesl is niomblo pn'iarti. other than 
ttudUDfst ot aorabl ocncultural prosluce m the pic-»osNion of the jial^inent 
rrowy ether debtor, the attaelunent shall ta niadi b\ aitual scmirv, 
and the attaching oflicct shall heap the pn^jarta m his 
own custody or in the cu'toila of one of his suU'nlmates. 
and shall !;« responsible for the doe cii'toilv tliercad 

Provided that, when the propertj seitesl is subjeat to »iaxHl\ and iiatural dev-aa or 
when the expense of keeping it in custody is likeh (o exceed its aalne, theattaihmgolhvvr 
may scD it at once, and 

Provided also that, when the propertj attaclua! eonsiMs of liav-sliak, ai.r"«llweal 
implements or other articles aahich cannot convenuntia K rainoaxai and the all* hliiij 
officer does not act under the first provi-o to this rule he niaa at the iiisianee of iho 
judgment debtor or of the decree holder or of anj (srs* n clundin; to U lulera'sttsl in 
*uch propertj l«ave it in the a iILige or place where it has lieenattai he<l 

(o) m the charge of the person at whose instance the pr» jierta Is relauie>) iii »n> h 
aillage or place, if such person entsrs into a Innd in the I orm Niv \ of 
Appendix b, to Ous scliedulc with one or niiwe swfti Wilt siirrtWs lor ll» piasVi • 
tion when called for, or 

(f>) m the charge of an oflicer of tlie Court, if a amiable place tor fl« safe i u<l s|\ 
be proa i led and the reinuneralion of the safli er for a )'eri «I of 1 1 lUa ■ at ■«> h 
rate as inaj from time to time t>e fixrsl ba the ilh.h < ' mt lx- |>al I hi • l> an e i 
(c) m the charge of a a illsge f ir « r »u h Iher te«pr, Ut W | ns ii as « til 

undertake to keep such pn p« rlj, aubjei l lo Ihe « nteia < t tin (\ iii i it su U 
Jierson enters into a b uid iii form N » II II s I \| (‘ri* I la 1 wilh . u. i m *o 
sureties for its pnahirtion 

(2) t\ hencaer an attachment nisde tin Irr I he prs atsi na • I it i* lol > a«i ♦ I « am 

uf the reasons spcvifiesl in niles fix XT. r lai Mhl.di.Wt . I i it . 

•I'n of the atlache.1 pn'perla to the jm la n In wh »e ) --.asl n ll aas t .1 i< all a It . >.l 
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^XPI'FXDIX vir. 


Rules— Lahore. 

App. vn. (1) I'MijM rt\ h njvl** «rtrr lo a riiitiiciisn umlrr ruh-cUtiv^ (n) or (f), cf 

cUiif^r (I), tlip iiol r lull' of |>n>|N‘i1t knn<*ir(i lo th«» bofnt iiIujII I)<i ilnwn up br lbs 
nttjicbin^ oHiror iti triplinttr an I <UtMl an I *i;;nnl hr 
(n) (hr cu^trxli-iii ami ImaurrthH. 

(b) tlip oflifpf of III** CVmrt who mail** lh<* attarhmrnl, 

(r) (hr pen in whi>*«*|miportr ifatttchni an I irmlrorpr, 

('0 the two rr»j>rr(«bl** witn*~***“* 

Oiii* r< ji\ will Ik* Iran4mitli*<l lo the C*<nir( hj the attsriiin;; odlreran I placeil on (he 
rrconl of (hr prtwertimse iin ler wIiHi (he attachment hae been ordrretl, one copy will 
Ik* inaile o\er to (ho per»on who*** protwrtf k attache! an I one copy mil be nuJe o'ff 
(<i the cu'toilHn 


43 A* (!) 'Miencrcr atlachc^l property U kept in the riIJ«;;e or pLicc where it u 
attacheil, the attnchin? ofK er eliall forthwith report the fact lo the Court ami »hall with 
hit re]><>rt forward a litt of the proi>er(j, eeireii 

fS) If attach'vl pm|>erlt n ii it eill un l^r the flr*t prt>ri*o to rule 43 or retame*! 
in the Milage or place where It i4attacli**(| under the »ecori(Jpro\i«o to that ruleit ehaU be 
brought to the court h<tH«eon«l *lehrcre<l to the proper oflierr of the Court 
(1) A cuitoilMn appoinle<l under the eecond proviso lo role 43 nn» »t 
lerniinile hia re*p<irL«ibilitiea ly giving notice lo the Court of hts dc^irr to be rclierrf of 
)iu trust and delivering to thepr<n*er officer of the Court the propertv made over to him 
(4) )\licnnn> propertv le taken back from a custodian heehalJ be granted a receipt 
fur (he name 


43 B. (1) U Jicncver attache*! pn*perts kept in the eilLvge or pbee where K ** 
attached is live slock the (>cr<an at wbo^e loslanco it is retained shall provide for 
Us maintenance and, if he faiU to do so and if H in charge of sn officer of the Court, U 
shall be removed to the court house 

Xotliing in this rule shall present (be judgcoenl debtor, ornn> jierson cLiiimns to be 
interested in such stock /r«»m making such Arrangements for feeding the same as muj 
not be inconsistent «ith its safe cuslo*lt 


(2) ThoCourtmay direct that any sums which have been expended by theattachmg 
officer or are poj able to him, if not dulv deposited or paid, be recovered from the proceeds 
of propertv . if sold, or be paid by the person declared entitled to delivery before he rcceiv^ 
the same The Court may also order that any sums deposited or paid under these rules be 

recovered as costs of thenttschinentfroinany party to the proceedings 


43 C. ^^Tienanapplicatjonismadcfortheattachmentoflive stock or other morablo 

property the decree holder shall pay into Court m cash such sum as will cover the costs 

t, the Court, on receivmg a report 
the withdrawal of the attachment 


43 D. Aj.y p.r.o» *ho 1.. nndertoto. lo leap »tt«ched proper y under rule 43(1| 
(c) .Ml bo liable lo bo proceeded .sam.1 aa a .ntoty under aeel.on Uo o( «>' Code “d 
.ball bo bable to pay m eiecntion proeeed.i.,!. the yalne ot any .neb properly iriUnDy 
lost by him 
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Rule*— Lahore. 

45 (1) here ngricultuml proiluco attached tlte Court shall tnahe such arrange App. VH. 
nicnts for the custody thereof a« tt may deem sufficient, and 
tuS°'^*rr^ac«'* * M*Sr purpo«o of rnaUing tl»6 Court to make such arrange 

sttachment ment«, every application for tfw attachment of a growing 

crop sliall specify tho time at which it is likely to bo ht to be 
cut or gathered and with every such application such cliarges as ma> be necessary for the 
custody of the crop up to the time at which it is likely to be fit to be cut or gathered shall 
be paid to the Court 

(2) Subject to such conditions as may be imposed by tlio Court in this behalf either 
in the order of attachment or in any subsequent order, the judgment debtor may tend 
cut, gather and store the produce and do any olheract uecessary for maturing or praserv 
mg it .and if the judgment debtor fads to do all or any such acts, the decree holder may, 
with the permission of the Court and subject to the like conditions, do all or any of them 
either by him«eU or by any person appointed by him in this behalf, and the costa incurred 
by the decree holder shall be reeorerable fmrath^ joilgmeot debtor as if they uereiselsded 
in, or formed part of, the decree 

(3) Agricultural produce attached as a growing crop shall not bo deemed to have 
ceased to be under attachment or to require re attachment merely because it has been 
severed from tho soil 

(■I) ^^he^o an order for the attachment of a growing crop has been made at o 
considerable time beforo the crop is likely to be fit to bo cot or gatliered the Court may 
Buspond the esecution of tho order for such time as it thinks fit and may. in its discretion 
make a further order prohibiting the rcmoi’al of tho crop pending the execution of tlio 
order of attachment 

(5) A groirmg crop which from its nature does not admit of hciog stored shall not 
be attached under this rule at any time less than twenty days before the time at which 
It 18 likely to bo fit to bo cut or gathered 

53 (1) Mhcro tho property to be attachod is a decree either for the payment 

Att.chmrat ot itetm money or for sale m enforcement of a mortgage, or charge, 

tho attachment shall be made — 

(a) if tho decrees were passed by tho same Court, then by onlcr of such Court, and 
(i) it tho decree sought to bo attached was passed by another Court then by tho 
issue to such other Court and to tlw Court to which it has been transferred for 
execution of a notice by the Court which passed the decree sought to bo 
executed requesting such other Court to stay tlw execution of its decree unless 
and untiC — 

(0 the Court which pa««ed the decree sought to be executed cancels the notice, 

(«i) the holder of the decree sought to lie executed or his judgment debtor 
applies to the Court receiving such notice to eiecule the attached decree 
with tho consent of tho said decree holder expressed in anting or with the 
jarmission of the attaching Court 

(2) U here a Court makes an order cfsnse (a) of sub rule (I) or receives an applica 
tion under sub head (ii) of clause (6) of the raid sub rule il shall on the application of the 
creditor who has attached the decree or his jolgment debtor proceed to execute the 
attacheil d cree and apply the net pnicee«!« m satisfaction of the decree sought to l»i 
executed 



icoo 


APi'Kxnix vir. 


Rules— Lahore. 

App. vn. (1) |'r"]>»*rl\ h o»rr to a rtittoiliin un'Irr imlx'tiuv?' {a) or (0. 

rUiirc (I), the (x'lir iiilt* of ]>ru|>rrt> ■nn*'te»l to the bond nhall !«• drawn uji hy the 
ftitftrldn;? oflit-rr in tnjdintle an i iUte>l aR<i Jn , 

('!) the cuflolun and Iiii ■iirrti'**. 

{fi} the o/Ili rr of the C»nrt »ho made the attachment, 

(r) ihepenom whrMepri>l>ert> (<«tMclie<lan 1 made nier, 

(«/) the two rr<]>eetAh!e irilnee«e« 

thie c« j>a will Jx* tranemitle*! to the Court by iheatlachm;; officer an I idaceil on the 
reel rtl of the i<rocee>Ijnse un lef which the attschinenl hae been onlerr<J, one copi will 
tie made over to tJio person wh'>«* pmperia t« attache 1 an J one copy will he made o\ef 
to the ciMtmlian 


43 A. (1) ^^^lener^r attaehol property is Icpt in the ailUee or pLiee where it n 
atiaelieil. the atfarhms oflioer aVall fortliaiih repirt the fact to the Court an 1 thaU wiih 
hia report fontanl a of the |>ro{>ert\ aeire I 

(2) If attache<l properl v t« not aaH un fer the l!r«l pro»i«o to mio 43 or retained 
in the Mllaje or pUce whereit natlaehel un<l< r tl>e eeeond provi«o to that rult* it ihall he 
brouitht to the lourt hf>u«eand delaeretl to the proper officer of the Court. 

(3) A cuato !wn appomteil under the eecond proi i»o to rule 43 wav at ant lima 
terminate Im rmpon^UMliiies b\ ttivmz notice to the Court of hia de«irc to lie rrliereit of 
liii tniit ond dtlnerms to the proper officer of the Court the property madeorer to bim 

(4) U hen ant pwiperty h taken l«ck from a eutlodian he ahall begranteila receipt 
for the aame 


43 B- (I) Uheneter atlache.1 property kept m the Tilbge or pLice ’^*‘^" *‘ ** 
attached la lire slock the iwraMi at wlio e jaitance it is retained ahall pronoe o 
Its maintenance and, if he full to do eo and if « m chnrRe of an officer of the Court, it 

shall lie renioted to the court hoiiie 

Nothing in thii rule shall pro ent the judgment-ilebtor, or any person cLumuig to be 
interested m such stock from making awch arrangements for feeding the same as may 
not be inconsistent nith its safe cuslodi 


(2) 


The Court may direct that any sums 


which have been expended by 


theattftching 
’ •»■'> proceeds 
received 

0 rules be 


recovered as costs of the attachment from any jwrty to the proceedings 

43 C. m.oi.An.rptol.<.ni,n»J,(orll..,tl<eh».imlotlm slock or other morabl. 

property. Jecreo hoUcr .tall p»y mto Court to e..h .uch .»m " ^ 


43 D. Apy pereoo who ta. n»lert.k™ to keep olt.ch^J property utrder rol. 

(c) .tall ta table to be proceeded «!»itat ta . .titety under .eet.oii 14o of “ 

rhlrbe table to poy m etaeul.m ptoceedu®. the value of any .ueb property -df.llj 
lost by’ him 
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Rules— Lahore. 

45. (1) here a^icultunl produce H attached tho Court sIiaU nuke such Arrange App. VII, 
ments for the custody thereof as it tnaj deem sufficient, and 
tQrtl’'^**'°rroducf'’ *'uoder cnabliDR tlio Court to mako such arrange 

stuehtncni ments, every apphration for the attachment of a growing 

crop shill specify the tune at which it ]« likc]^ to ho ht to he 
cut or gathered and with every such Application such cluirgcs As nia> be neee^^arj forth© 
custody of the crop up to the time at which it is likelj to he fit to be cut or gathered shall 
bo paid to the Court 

(2) Subject to such conditions ns maj bo imposed bj the Court m this behalf either 
m the order of attachment or m anj" aubsequent order, the judgment debtor maj tend 
cut, gather and store the produce and doany other act necessary for maturing or proseri. 
mgit ,andi/ the judgment debtor fads to do all or any such acts, the decree hoUir may, 
with the pe^nl^slon of the Court and subject to tlie like conditions, do all or any of them 
either by himself or by any person appointed by him in this behalf and the costs incurred 
bythe decree holdershall be recoverable from thejndgment debtorasif they wcremcludod 
m, or formed part of, the decree 

(3) Agricultural produce attached as a growing crop alinll not bo dcemcil to have 
ceased to be under attachment or to require re attachment merely because it has boon 
severed from the soil 

(4) ^^here an order for the attachment of a growing crop has been made at a 


order of attachment 

(5) A growing crop which from its nature doca not admit of being stored shill not 
bo attached under this rule at any tune less tluin twenty ilay* before tlio time at which 
It u likely to be fit to be cut or gathered 

53 (1) 'Where the property to be attached is a decree, either for the jMiMiienl 

Attacbment afdecnrs money or for sale m enforcement of a morlgage, or char>,e 

the attachment shall l>c made — 

(a) if (he decrees were passed by the enme Court, then by onh r of such CoKrt, an i 

(b) if the decree sought to bo attached was pasoed by another Cuiirl tlu ii I y thn 
issue to such other Court and to the Court to which it lias tx'en Irniish rre<l fur 
elocution of a notice by Uw Court winch jax«e<l the deens' snu;^lil ti> !■' 
executed requesting such otlier Court to stay tlio execirtu n « f its d. rns> tin] *s 
and until — 

(0 the Court which passed the decree sought to lie execuled eaiici Is ll e ii tlei*. 

(>■) the holler of the decree sought to In execulid or hi* ]ii luineni del tor 
applies to the Court reeeising such noli i t( e»e tile tin nllmlied de< n-o 
with the consent of Ihe said d, rrre h I ler e»| is «M>d In w til tog i r wll li ll « 
I>crmis«ion of the attarl mg (< urt 

(2) W here a Court makes an onl r claus" (o) «f sub rule (I j • r re e|»n« «n S| j I a 
tion under sub 1 eid (ii) of riaiisn (f ) i f iIiomI Isiil rule {| si all < n ihe a| ) II -atl ii i t ll « 
creditor who las attached the deris-e or Ida Julirnirtl «|eM t j OMee.! « ■ f«r.iiie ilu. 
allachetl decree and aj plj lie pri | nsei* I* |ii sslUfactI ii « T il « ile< ire # ii|[l | | > |o 
eiecuted 
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ArpE.vnrx vir. 


Rules— Lahore. 

App. vn. (1) U hfii iiriijwrlv niatif* inrr Ion rii*t»ilUn uri'trr nub-clttiw (<») or {'), <t 
cUti**' (I), tlio ri'lir Iul«» fif j>ro|>rrt» to lh<» lomJ chali In» tlnwn u|» by Ih# 

nttarbin;; oflii-rr iii ln]<Ii(-atc an I ««<! »uRr*! , 

(><) till' cu^tolun bikI hKKurrUa**. 

(6) Iho ofllrrr of lh<> Court who ma th<* 

(r) llipp<‘r» m whr**r* i>r»>i*r‘rtv hafuclmi an I orer, 

(it) llic two rr']><^tAhI>> witn>^'r4 

OiirnijM will W tran*ri>iUr<l to th<* Court li) tlip attaching olTicerand plarrd on the 
m nnl «)f tlip jirorw lin;jA un Irr wlu li lh«* atUchmfni Iia» Ixrn onirrr 1. one copj wiH 
W mjtcin o\er to tlio person who^o |*f«>j*^ft» t« atlaehe 1 brJ one copy will bo ni» le orcr 
Jo the ciiatoilian 

43 A. (1) \\1ieneref •ttBclioI property h Lepl in the rilU^e or place where U !i 
attaclietl, the nttnehms ofKeer aliall f >rtlimltli repirt the fact to the Court and shall with 
hia rrjinrt forwartl a li«t of thepro|iefia aeiiel 

(2) If atJachetl proj»erty h n >t eol I un let the firat prociaa to rule •13 or retameil 
in the ailUffo or pUee wlieroit laattachelundertheaecondprot i«o to tliat rule it shall be 
brou(;ht to the court hou«e and ilelirerol to the proper oflierr of the Court 

(1) A cu'toilun appointdl under the second proa uo to rule 47 maj at ana time 
terminate hia responaihililiea ba ».«ainc notiee to the Court of hia deairc Jo be relief^ ® 
)iii trust and dehaering to theproper oflncr of the Court the properla made oacr to nio 

(1) \\ hen ana pri>{>crtr i« taken l«*ck from a cuslodian he shall beEtantial a receipt 
for the same 


43 B. (I) Whenccer attaclwal proi>crta kepi m the nllage or pUco where 
attached is lire stock the i»er«on at who*o inafance it is retained ehsll pronde M 

Ita maintenance and. tf he faih to doeaand if is in charge of an oflicerof tbo Court, la 

shall be remoacd to the court lioiiae 

>othinf;in thw rule shnllprcTcnt the judgment debtor, orany person cUimms to bo 

Intcrestwl m such stock fp>m malms such nrransemcnls for fecUins tho same as may 
not be inconsistent with its safe cualoda 


(•I Tlio Court may rltroct Ihatanr aum* which haio been CTpcmleil by theatlacI^S 
officer or are pam We to him if not Jul, deposited or paid, be recovered from the P">''^ 
of ptopetty lleol l.ot bo pv.dbj the person declared eittilled to delivery before be rece.irf 

1 X The Coon may aleo order'tbat an, a.m, depoi.ted or f^.d oader the.e ml,, ba 
recovered as costs of thoattaehment fromany party to the proceedings 

43 c. When an appbcnlion » itt.de lor Ibeallachmcnl of live stock o, other moiwbl. 
property, .be decree bolcler .b.ll W day. 

the °L ‘I .mount of such costs for sueb further 

to Court, the Court, on receiving a report 
rder for the withdraanil of the attachment 
nt arc to be paid 


43 D Any person who has undertaken to keep attached property under 
(c) shall be liable to be proceeded against as a surety under sec ion .wilfully 

shall be liable to pay m execution proceedings the value of any such p P 7 
tost by him 
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45. U) *gncuUur»l pTTxluce »>* attacLcd tl>e Coart shall make sa^'h App. VTT- 

tnfnts for the ea«todT theieof a« it mav deem suffici»st, and. 
purpoe of enaUing the Court to make such airanse 
nuchiaent ment*. ercrr appliration for the attachment of a groTin:; 

crop shall specifv the time at which it la likelr to b>* fit to be 
cut or gathered and with crenr auch application tuch charpes a< mav be nece^sarv for th“ 
cuatodr of the crop up to the time at which ii m likelr to be fit to be cut or gathered ®haE 
be paid to the Court 

(3) Subject to such condjtiona as mar be imposed hr the Court in this behalf eithe' 

In the order of attachment or in any aub<eqiient order, the judjmeot-d'b'or mar tend, 
cut, gather and atore the produce and doanrotberact oece»*arT for taaturiEg or p’©=etT- 
mgit.andifthr jodgment.debtorfailstodoalloraoranchacts the decree-holJ'^r mar. 

With the permis'ion of the Court and subject to the like conditions, do all or aar of them 
Cither br bim«elf or br any person appointed hr him in this behalf, and the co<t« incurred 
^ the decree holder shall be recorcrable from the judginent-deb*or aa if ther were included 
to, or formed part of, the decree 

(3) AjrricuJtura! produce attached as a growing crop «hall not be deemed to hare 
ceu'cd to be under attachment or to re<juire re attachment mcrrlr becauje U ha* been 
tcreredfrom the soil 


(0 ^Vhe^e an order for the attachment of a growifig crop haa leen mad* at a 
coa.»i'ieiable time belore the crop u likely to be fit to be cut or gatbeird. the Court mar 
■uipend the execution of the order for «ucb time as It thmks fit and car utt (b?cTetx>a. 
*aake a further order prohibiting the remoral of the crop pendjjg the eiecnion c* tb* 
®tder of attachment 


(^) A grosnng crop which from it* natore doe» not admit of bem: sto*ed shall n.d 
attached under this rule at anr time le^^s than twentr dar» bef 're the time at wh. h 
U u likelr to br> fit to be cut or gathered. 


53* (1| Inhere the propertr to be attached i« » decree, either f r the paT-rent 

. of money or for sale m enfcrcemert of a mortsaze O' cha-^* 

cl Ohtccs . . .... . 

the attachment shall le mam — 

(u) if the decrees were passed br the same Court, then bv or'er of <c l\ art and 
(t) if the decree sought to be attached seas pa— =ed br another Coon then br the 
L-'ue to such other Court and to the Court to which it has been tr»~'*e’-e<.l f r 
execution of a notice br the Court which pulsed the decree <oa.h5 t ' le 
executed, requesting such other Court to ‘tar the exeec’K'n of n« 
and until — 


(•( the Court which passed the decree «onih* to Uf exectrcvl ca-ce’* the r- iv 
or 

In) the holder of the decree «ouzht to te execute*! «'r ht» jutc-'e“t •«!. *e 
applies to the Court recemeg cuch mti'e U exevU'c ihe atta Stv* .Vv->.e 

with the consent of the said decree hoi lee expre—evl rrn-... *» kiV 

permission of the attaching (sturt 


(2) Where a Court makes an order fUu«e ia‘ s'! K •* i'n-v 

tioa under sub-bead (n) of clause (M of the «ai I »tth- n le »i »*»* v* I'.e »r 
creditor who has attached the *le\ire w b« i«alvrw-i V*< » p-ww*! 
attached d'cree and arr*'’ *he i^ei i^i .ai ». « .x •>! iV, Vv«r 

erecu*ed 


iV* 

Ihe 

Iv 
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App. WJ. (3) XJ"' ^ a thirty ^.uju t» /- rseviit«^/ f ) (fi- atUcfim'-iit o/ .not/.rr 

tlfrrrr of tlio nnliifr «iiPcirHilinirtb-rHlo (l)ii(iili Iw* tl-vni-.! to U* lli>' rpj.r^-onfAtiro of 
the li. Mrr of tlio attAoIiril *lrr/rc *n«l to Lr rntitlcd {o rxrtmr »urh Atiarlio.1 <l.-crrr- m 
fto\ m^^tnpr Uwfiil f tin- titkl W t(w‘rr«){ 

(^) UJjon thn i.rof«>rt\ to !»• AttMrfiod in Uio px«-ii*ion of n «Ipcrro m a <Ipcrr« 
otliertJmiAdpcn-r of thr naturr n-fprrrtl tomtKib mlo (I), l>i/*attAchm<nt ffwll I*’ nud-. 
J>\ a tit lift l)\ tl'p Court wlilrli iIm. »»i)sht to I. rtPtu(r<I. to tJit* W of 

tlip <ie<rtf p<iu.s)it til l»* attarkrti proiiil iiinj; lorn from |f-tn*fi rrirj or clurfttn;; tko Mm" 
in nn\ wat ami, wjiprr »Hrl« «Wrrc htt firm pK.od Lj aiu oifirr Court, alto It rradini; 
to rm k olhfr Court a notirr to nl^tain fmm cJ^outinR the tJTrrt* *ouzkt to kc aftacliol 
until oiuh n >u<t It can<rlJr«f hj tlip Ctiiirt fniin triiiih K wat wnt 

(’ll Tilt* h' lilor of a ilrrirt* altaciMsJ unJ r thu ruJt* aJiaJi trjit* tJip Court esecatiii^ 
tlir (Ii'crrt* Riifk infnrmalmn an<l anl at tiiaj nn«onil >«' rrtjujrrti 

((i) On llio ap[>licatmn«>f tho hoWerof a«li:<r»fg jught to Ur rsrcutfd kt theattieh 
ment of another ilocrro, the Court ruakint; an onUr of attachment under thu rule ahall 
pi\r notice of giicfi onUf to the judgment deMof U>und kjr the deerw attaclietl , and no 
pajnieiu or adju.tment of theattaehe<li|rcrrcmade Ij the judgment-debtor jn eontraren 
tion of *ueh ( rier with the ino«rIe<lge thereof, either through the Court or otherwue, 
fhall I*' r<eoptii«e<l b\ ant t ourt m> 1 uigai iIh attachment remain* in force 

5-l< (Ij Uliore (ho |>ro|iert* i* imnio*abh. the aitnchmeiit thill bo nude bj an 
onler f>rohibitmg tlir judgment debtor from transferring or 
charging the pro|»rty in ane way. and all personi from 
taking am benefit from aiich tramfer or eharjp* 

(j) The order almll be pmehmied at tome plare on or adjacent to nueb property 
by boat of drum or otlier cu«tonury mode, and a copi of the order ahall U* alEsed on a 
compiououi part of the property and then upon a eon'pieuoui part of the court hou!g^, 
and also, icherr the property »ifantlp*y»r»gre»rnuoif>{he Ooirnjment, in iheoDiceof the 
Collector of the district m «hieh tho land i« viluaie 

(3) The onler shall take effect, as against person.* claiming under a gratuitous 


68. (1) " heieaayclaifnrsprcfcrred to, or any objection IS made to tho attachment 

of, any property attached m execution of a decree on the 
Intc’ll^itClon afcljina to ground that such property is not liAbte to such attocbaieot, 
mfnl otaua'^ri proiw rty the C^urt shall proceed to imestigate the claim or objection 

wth the like poweras regards the exammation of the claimant 
or objector, and m all other reipect*, as if he was a party to the smt 


theeame decree, unless be can prow a title aiqwnuiuo >.j- 
attachment 

121 Where the property to wlach the. daan or objection applies has been adverbsed 
' ' for sale, the Court ordering the sale may postpone it pending 

rostponeoeot of sale .nTcsfigafiori of the cJaim or objection 
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a dtflit fli<* Court txccutuiy the decree App. vn. 


63 A. H) R'here the property attached _ 

shall lavesticate the claims of the judement debtor apain<t the gnmi<hce m rc'pcct thereto 
and may order the parni-heo to paj the amount of the debt to the Court. 


(2) The pamtsheo shall l^i deemeef to he a party to the amt in which the decree was 
passed within the meaning of section 47, and subject to the prori-ions of that «ection 
the orders parsed by the Court as a mult of auchinvestioition shall l-e conclU'ii'o U'twren 
the jodgment-debtor and the parni-Lco and no separate «uit relatmg thereto shall he 


66. (1) ^Vhcre any property is ordeied to be «old ba public auction in execution 
of a decree, the Court shaft cau-e a proclamation of the 
intended sale to be made in the language of such Court 


{2) Such proclamation shall be drawn up after notice to the dccrre-holdcr and the 
judgment-debtor and shall state the time and place of sale, and specifj as fairh and 
accurately as pos<ibIe — 


(а) the property to be sold , 

(б) the revenue assessed upon the estate or part of the c-tate, Mhcro the propertr 
to be sold la an interest m an e«tate or m part of an estate paaing retTniie 
to the Government . 

(e) an) incumbrance to which the property is liable, 

(d) the amount for the recovery of nhieh thesaleisonlered. and 
(«) every other tlung which the Court con'iders material for a pim ha^cr to know 
in order to judge of the nature and aniuo of the proprt), pmndid that it 
shall not bo necesaarj for the Court it-elf togiae Ms own estimate of the aaliio 
of the property • but the proclamalion shall include the estiuintc, if any. giaeii 
by either or both of the parties 


(3) Every application for an order for sale under tliH rule shall lie acwmjwnicd 
hy a statement signed and verified in the manner hereinbefore piftcnled for the signing 
*od vcnEeation of pleadings and containing, so far «a the) nit' known lt> or ran U' a<cer 
tamed by the person making the VerificAlion, the matters itquired bt sub riilo (J) U> 
speciGed m the proclamation 


(4) For the purpo-e of ascertaiuinc tlio matters to be s|n tilicd in the prvHhiiiBtloii, 
the Court ma) summon any pcr«on whom it thinks iiect.->'<ar) to summon and iiiat exnmiiit> 
him m respect to any such matters and require liiin to pnKliu'e ant douiiiirnt In hn 
Po<»es^ion or power relating thereto 


C8- Sato 
Time of sale 


i the case of properl) of iho kind ilevcriUd in tho to rule 43. 

no sale liereundcr shall, without tlio con-'cnl In writ mg el tho 
judgment debtor, take place until after tho oi]>iratu>n > f at 
lca«t fifteen dats in the case of ininiovablo propert), and of tho los'l imo wrvk In tho 
caeo of movable proper!) , calculated from llie dale on wimh llie toj't i f tho peH Uiukiixii 
ha* been affixed on the court hoU'c of tite Jinlse oish niig the *a1e 


C9 (1 ) The Court mav, in Us diseitinm, adjourn ant aale hrn uiolrr « • a •j«-\ i 

. . dat and hour, and the i Rmst nmilw' tmg ant .» h »slo i 

of sal, nos oriwge itl.clvtlon adjourn llte n'»'».iiliiih I i> itav ot 

such ailjoiiniMirni i 

FrovidCHl that, where the wtle »■ tiiaile m ■ r will In llo* H*-, m I • > f, ll.e ui| t 
no suchadjoommcnl shsll I"* m»'h wiih » i itie Irate . f ito't t on 



AIUSjiJN MI 




Rulft— Lnhorr. 

Arp.vil. (.') Wbort* k U » 1 , utn«s! unW *«l rMV(l)( r a 1 tvfrr ivn>l iLin tl nr 

<{\>'* a frwK |nvU«»t» « «i W mV f* ,Iu!l I- i , V it^ ju.Un'rnt <Mtrr 

f\vn*rn'» I » kaitr it 

( 1 ) \ \rr> mU .Kali I,' %\ f.|xr.| if tr» w l{«. | t u ir ^ lt>l .1 im. tU M t a" \ 

‘N't'lu tU ov.t* »f t»Mv Ml ) an* ti-n Vrr.1 t » tlw> «r vr c.n4a t Ts if-p mV pf 

jn»f i« t . Ih Mtt f»rtJ n lh\% tl<* **, u^l tf .lK^ ifplt an J tx«t« fu. Irt-n { 

«nt tVUurt^h >i I txVrvxl t»p mV 

75 U (irtirt*!. » Ml«a ptx a mj rft par | tV* cn i ftx it* r»luf 

111 rr^ »t I «\« itUi * ^ "’** * t I*- t V atprwl I i* hk.« n I vrt Iwn »l» fvxL ll** 'Vt 
Ib. I t ltV*MV»h*lllv»»»l \f,la« I la I iiU « fit* Ix-iP^r* V tra !r 

f t at nni* I* f tv ilf. annal »I ainh lUi an 1 ihv mV I 
t> t U M V w til tbr cr j I *« l«vn tut < r r»i*^rv«l ar ) i* ns* I\ f r»t 

i-*) >\ Vtp Up cnp Iism lt« natun* «l^ n i a In n » f Uiri; .t nnl i r can U * U 
\ > t.ns»l a K at tan* lu an ut tun »tatc vikS a« jmrn *h<s»t i r tran it ma\ Iv *vl I Vf 
It I* cut at I iratlvrnnl, an 1 t^v | m »lull Iv tt litk'sl I ' cnlrr i u tK* l*n 1. a^ { i 
\\ \ all that rpxxwars f r the |urt'«'sp« t tet 1 an I cu titu i r palVcpi » it 

(ii WNcrcitnni taW I'ts )vn\ Ka« Iren »* H m panuMsn if a iVstrc a-r 
\n< ilka, I *.1 4».4, '* <’*•"“» n »n ftmt i I iSp fn ja fiT ►. M at tV* l»-« 

Mlf uUFpatt * I tS«* mV It at tV* tin p < f rwlinj tV* apj Ii atan U" Vr 

til* tuV I r acting f f xr in iV* i icn**t il »ovh a I’cmn. 
navajj'J'f tshawthcMVtctaMVi ihiiil ;xWt PiinCi in 

i il f v tsiM cut t « tW junKt cr a »4m psjuaI t tnn ptr m t rf tV jainKa^ 
tn snev an I 


f f \vitncnt 1 1 th ilcvfvp-h I Vt tV* an uH ajaMtwsI In tV jinxUniata'ti 
nfMVaathatf r tVtrsMvfx if wVaH the a'V MsVml Vvianvan unt 
tiSi S iwav » r V tWilitni I aiah |V\al*p ala'll i f mV*. Katn Ippi W 

t>p i!cip'<‘-li IVf 


C*! When a iscnan aii-lK** Mwstxc mV tV* t s set an V tV *aV if incwml p 
jsnjkrti linaKallint imV.*c»W»ilVlr»»'»hi*au'l 'alh'ii l»?«litVvll « aKpi.r(P«PMi c 
an aj {’ll -atVsn uw Vr thi* niV 

(XI \ tliip.^. in this niV **ull irJtc'Tv iho jU'liT'icpt-ilpN r/fi«ni an,rlaW t«*I>p 
W w« Vr in iwj'Cst if wt* an In temt n t i-i ’trccvl be tVi {'tixUnaii viif mV 


Ofl (1) It Ntv aiM fmni mliV |»rt |»*«i h»t l«w »nl 1 in rtfiu’i n cf a iViiw. 
V -tsalVti t at a*W# tN'iVsFPP'V^lsF I'canv {vr<i « ciititVsl t »K»»v ina ratmWp 
asv'iitni-'vJiito^u atiTx ill ttil>utl n if as.ptv IF ahivp ii tcivcli aiv aPci-ttsl bv tbe 

ir(r*i».t MV.niaPansfy t tbcCV urt t ' set an V the «aVoa tbp sn wiiJ 

if a rniicml im*m»!*rn> isr fwialiniHibi bMij.cfm«slisti i. ii 


1*11X1 Vxl tVn taiMVahall W wliwaV wubv^.n wn I . f imvnUrits .rfraiKt uiVas 
U} x’i\ the fa ts l-tiitvsl. t he (\ ttrt i Mti Rcsl that the aj {-iK-ai t b »* su taitvsl su Vtantul 
iiyurs If tv\»Msn il attsh imspilanta it ftatal 

IV'TiVil timber t*-*! tH> amh saV W set a-H V on a ir pn un I wh h tbe ajjli 
cant iMxUhisp |wt f matvl Nf m the mV >. a* cv’*kU lesi- 
on \\ hem tbe urt i« Mti-vtsfil that the pfxJ tan -c i r i betna nvi vsai MWif 

«il!ivat any jn»t cau^ bv the jusUiwntaVbt r or b\ sma 

i>NT|a'«'<na«t n or on hu VchaU it «Kall il frst 

that tV applK*tt be {mx* int> pissse-wi 'll if the pnjvrtr. 
m tlip aiili-ai • i* »t»U km t*il wi Vtreslrsl 1 1 ibtain nj. {s.vs^'XMin. tV t\ ^rt 
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may aKo, at iho mstancc of tl» apphcanf, order the judgment debtor, or any pcrton App. VII. 
actmg at Iu« instigation, to be detained m the ciTil l>n«on for a term which may extend 
to thirty dayi. Such detention shall be at tlio public expense and the person at who=e 
mstancc the detention is ordcicd shall not bo requiicd to pay subsiatenco allowance 

IW. Tor the purpo<aj of all proeeeduiga tinder thu order semco on any party shall 
he deemed to bo aufScient if effected at the address forsemee referred to in Order \TII, 
rule 11, subject to the provisions of Order VII. role 24. provided that this rule shall not 
apply to the notice prcserib"d bv Rule 22 of this Order 

(Notb*— Bufe 20 A, wAieA trnr added by Chuf Covrt notification A'o 22J20, 
dated the I2th May 1909, Aos been omilltd by Ihgh CouH notification Xo 5C3 , dated 

the 24fA Aoi'cmier 1927 ) 

Order XXX. 

!• (1) Any two or more persons claiming or being liable as partners and carrying 
on business in Bnti«h India may sue or be sued m the name 
01^^“*^^““*'““'“* of the firm (if any) of which such persons were partners at 
the time of the accruing of the cau'e of action, and any party 
to a smt may in such case apply to the Court for a statement of the names and addrc««es 
of tha persona who were, at the time of the accruing of the cause of action, partners m 
inch firm, to be furnished and verilled in such manner as the Court may direct 

(2) mere penous sue or ate sued as partners m tlio name of their firm under sub 
role (I), It shall, m the case of any pleading or other document required by or under 
this Code to be signed, verified or certified by tho plaintiff or tho defendant, suffice if such 
pleading or other document h signed, verified or eertifiwl by any ono of such persons 
Explanation —This rule applies to a joint Hindu family trading partnership 


Order XXXfl. 

1. Every suit by a minor shall bo instituted m his name by a person who in such 
suit shall bo colled tlio next friend of tlio minor Such person 

Weiid°* ° *'*' may bo ordered to pay any costa in Iho suit as if ho were tlio 

plaintiff 

3- (1) Where the defendant 18 a minor, tho Court, on being wlisCeil of the fact 

Cuatdlm lor the suit to of his minontj, shall appoint a projur fursoii to If guinlim 
be srpoliited by Court for , . . 

minor defendint for the suit for such minor 

(2) An Older for the appointment of a guardian for the suit maj bo oltauied uivn 
application in the name and on behalf of the minor or by tho plaintiff 

(3) The plaintiff shall fdo with his plaint a Int of nlatires of tho minor ami oti rr 
persons, with their addres«es, who prima/aeie are most lihel> to l«> eijiano of acting 
guardian for tho suit for a minor defendant Tho list sliall coii«Uliite «ii aj 1 lical' '* ' 
the plaintiff under sub rule (2) above 

(4) The Court maj at any time after uutitntion of the »«>i >»ll »'!' " 1'*'''"^ 

tofurmshsuehalirt.and. iii difaull of compliaiicr, niav n joct ihe jjatnl 

(5) Any application for the aj poiniment of a giisoli*'* f r ll • 

funu«hed under this rule shall lo »uij»rl«Hl Is •'•••’ V. ,", !* * /.wl l"! 

propojoU guardian has no inten-»t m tlw* iiialtir* In * . " 

that of tho minor and that each I'eri'Hi I r» j« "e*! !• a fit I* * ** *11' * 
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App. vn. 0 5. r 18.— Form No 11 of Appendix B 

.\u II 

Aftirtl rf In OfotinjitHji nlvrn t>/ a .‘•umwoBf or Sohre (0 S, r 1«) 

(TfTl.ll) 

Tlic of— — , of - 

■ j t/iJ 

Mi\ ai foil 

(I) I «m » M^nrr of tliH Court 


iisur<) by tho Court of— 


—IP— I recpirnl i 


—in tli«> Mi<J (ourt. (h«— 


— <lij of— 


(3) lljp Mill at ili8 tim« jirfvinallr knonn to 

mo, ant) I arnril th8 Ml i on on flif ■ „ Jar of «t 

«l»out or! irk On iho ■ ■ — »wn at ^I'V 

tondenng a ropy tliorrof to and rrqtiifins »i.:rutwiT to the original — 

(«) 

(i) 

(tf) Ilffe it«l« atii-ih^r tlie |i<T«uot *<rrnl riifttoi tt rrfutol 18 the froi^* aa t la 
prerenee 

(t) Sl^ture cf rri 3 :ea*.«ef%er 


Or. 


(3) Tho Mill— 


—not being personally knoim 


apcDin;wj)je<J to -- — 

wliom he stated to be ihoeaid— 

... . . eummtm* Mm 

Bcrrcd theaaitl- nuice ' firT ”■ 

10 — ot about— 


—and /xyjjitrtl out to me a person 

.... , and I 


qinnng signature to the original — jjjfj 

(«) 

(6) 


—hr tendenng a copy thereof to fj-j and re 


(n) Here 
preseoce 

(6) Signature of profe«-»er»»f 


whether the peiyai ncoed eignetl or refused to sign the procees and in whose 


(3) Tlio said— 


—I went to the said Iiou»e ii 


and there on the— - 


-la- 


m tho noon I did not find the said - 

r(a) 

1 enquired .< 

CW 




leighbours 
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I WM toll ttat 

no* fce back tlD- 


— had gone to- 
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-and App. VTI. 


Sur*at«*e of proce^asHrrer 
Or, 

U KTT\C€ ha* bttn ordtTt^, *'a*e /nf^y a*<l txacily lie t^anuer in r^icA fte 
nmrnont tea* eerred ep*rial rtferenee la t\* tern* of tie criler fyr eaKtiiti’eJ **iTKe 

before me thii 

' dav of ' 1*^ 

EmpowfPfd under wtivn 
139 of the Code of Civil rroee* 
dure to admmuter the oath to 
deponenta 


Appendix E. — Form No. IS-A. 

To Appendix ' E ’ to Schedule I, ad4 the foUotnng as Form JCo. 15 A ■ — 

Form No. 15>A. 

BOVD fob S\FE custody of movable PROPERTY ATT \CHED .\ND 
left Df CHARGE OF PERSON* INTERESTED AN'D SURETIES 
(Order XXI, nif«43) 

Ix TBE CorST or ■ - ST 

Ctctl Sutl .Yo of 

A. B of^ 

ayaimi 

C D of^ 

Kxow all men by these presents tliat we, I J of ' ' > etc > and 

R L of-.-.. etc , and M N of . etc , ate JvmiUK and 

wretaifr bound to the Judge of the Court of — ' ~ ■ — — — in nnwa 

to be paid to thoaaid Judge, for vrhirh i>ay ment toW made we bind our’eUes, and 
each of us m the whole, our and each of our heirs, executors and ndimiiiitroloe*, intl) 
and severally, by these presents 

Dated this ilaj of lit 

And W hereas the movable properti sj>ecirie«l in the echexlule hereunto aiiiievtxl has 

been attached under a warrant from tlio saH Court, dale*! — ■ — — -«Ui 

19 , in execution of a *lecree In fa\ our id 

suit ^ o £,( 1 1» - — ^ 

cn the file of— . and theaaid pro|>ert> has he* u h ft In the i har^t >f 

the said I J 

Now the conditions of this obligation n that. If the ale>T*. Uninden 1 1 .ball dull 
account for and produce when re<ioire*l Ix-fiue the mt I < «»«rl mil mu J * >er* rln* | « j*< n t 
aforesaid and shall obej an\ further onhr . I the t«*iTl in t il u*v I il < i< O i, 

obligation shall bo void otherw i«e it shall r* wain m full 1 ne 
I 1 
K 1. 

M \ 


f'l.'ne*! and delixere*! (n lb- n* 
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ArrEN'Dix vn. 


Rules— Lahore. 

App. vn. 


0 5. r 18— roraJ No 11 of Appendix B 

No IJ 

/t^furW ff tffttr lit orfon/niny ftturn nf a Aum 

(Tnxt) 

Tlio AlTdarjt < f- of— 


.\otiee (O S.r 11) 


-I 


RA\ aa folhtra — 

(1) I am A priJcrM ix-nrr of thla fturJ 

(2) On <lie - — ■ dft% <l 

iMUrtl L3 tho Court of-- . — . 

1 0 — In tlir Mid Court, <latr.I IIm> 

for »er\ico on — 


-10 1 recriml a f 

1 ruit So- I . of 


— <!a» of— 


(3) Tlio Ml 1 — ■ '«*» at the time j>er«onslI\ kno»n ' 

mo, and I oonoil the Mid on {^* on the da\ of 

nt>out- - o flick on the- — ■' — n ixra at f 


tcndenng a copj Ihereof to and rwioionR ^ aisnature to the onjmal »”* 

(a) 


(«) lirra lUte «iiri>'rth« tin 
pr«*enc« 

(6) SlfMlure of t<nKm-iwrtrr 


• arfTol »lfne| Cf rffu^ej to the fro 

Or. 


-not being porsouall^ fcnotm 


accompanied to — — • ■ — 

whom be stated to bo tho mid— 
, , »uinm<ini I lio 

Borred the aaid ' |“ “ 

■ — 10 — at about — 


quinng signature to the original 

(a) 

(fr) 


— hj tendering a copy thereof to ^ and re 


(a) ITere 
presence 

(0) Sljmnture ot process- 


trhelhef theperseo sersed alpied or refused 1 
Or. 


■iga Ihe process and lo whose 


(3) Tho aaid— 


—and his Jiouse i 


1 went to the said hou'=o a 


and there on the — 


— daT of 
o’clock 


n the noon I did not find the said - 

f(o) 

enquired < 

t(i) 
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1500 


I was toMthat 

vooM not be back (ill* 


' —had gone to- 


Rules— -Laliore. 

-and App. Vn. 


*!«;jnature of |*roce«-aer>cr 
Or, 

If tubstUiUed serrtce hat 6<^a oritrt’I, /fate fully and rsaetly the mannrr tn trhieh Iht 
tvmmont uas tened inti tpfinl rtfertnet to the terme of the order for eid*filiil/d temte 

hr the said before me thii 

da\ of Ilk 

Emjiowerrd under section 
139 of the Co<ie of Cinl Proec- 
dure to adminLiter the oath to 
€lej>onent« 


Appeodiz E-— Form No. 1S*A. 

To Appendix ‘ E ’ to Schedule I, add the following aa Form Xo 1 5 A — 

Form No. IS-A. 

bond FOR SAFE CUyrODk OF3fOAABLEPROPFRT\’ ATTACJff I) AND 
LEFT CIURGE OF PERSON INTFP.tSTEP AND StfSfTIf 
{Order XXI rute At} 

b TBS Corex or - - — at 

CipilSuil^o f 

A. B - 


C D of~ 


o^oinat 


— , etc . arc jointly and 
in rupees 


Ksow all men by the-'e presents that we, I J of— 

K, L of — — -- , etc , and M X of- 

seTftallr bound to the Judge of the Court of — ~ 

to be paid to the *aiJ Judge, for which !«% ment to be made »e bmd ourselves and 
wh of na la the whole, our and each of our heirs, executors and administrators jointly 
*od lereraUy, by these presents. 

Dated this — 

Avd Whebius the morable properta specified in the schedule hereunto annexed ha, 

Wu atUched under a warrant from the f Court, dated - day 

execution of a decree m lacour of — 

l^nd the said propertv has been left mtlechari,, of 

‘^ooM tor and pnxluco »l.en naio.rral botor, ««1 Court all ^ ' ' > 

■lorrrard .„d .hall obor ar.r lurthrr onirr ol tbo ^.t u. rt rrtl Ibr-ol. .1,., Ib., 
oblcati n shall be void otheruiv it shall remsin m fwH luw 
I J 
K L. 
yf .N 

. . , the I rown o 

^icneil and delii eretl 1 1 the ftl "el 'iin«eit 
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APPENDIX Vni. 


Hides made bij the High Court of Patna under $. 122. 
Order m. 

4. JTottntJistanding anything contamMl in Order III, rule 4 (3) of the First 
Schedule of the Code of Cnil Procedure, 190S, no adxocatealiall be entitled to make or do 
any appearance, application or act for any person unless he presents an appointment m 
writing, dulr signed by aueh person or his rceocnised agent or bj some other agent duly 
authorised by power of attorney to act m this behalf , or unless he is instnictei by an 
attornej or pleader duly authorised to act on behalf of anch person 

Order V. 

^<fi (he folloietng to rule 10, Order 1' — 

(1) Provided that m any case the Court maj, of lU own motion, or on the applica 
tion of the plaintiff send the aummons to tbo defendant bj post m addition to the mods 
of service laid down m this rule An acknowledgment purjwrting to bo signed by the 
defendmt or an endorsement by postal servant that the defendant refused to take delivery 
“ay be deemed by the Court issuing the summons to be primafave proof of service 

Order VIl. 

Add the foUotcing Hula to Order VII — 

19 Ererj plaint or original petition shall be accompanied bj a statement gmng 
an address at which sernee of notice, summons or other process may be made on the 
plaintiffs or petitioner, and every plaintiff or petitioner subsefjuently added shall, 
immediately on being so added, file a similar statement 

20. An Address for service filed under the preceding rule shall state the following 

particulars — 

1 the name of the street and number of the house (if in a town) , 

2 the name of the town or village , 

3 the post office , 

4 the district , and 

5 the munsiS (if m Bihar and Ortssa ) or the district Court (if outside Bihar and 

Orissa) 

21. IVhere a plaintiff or petitioner fails lo file an address for service, he shall be 
liable to have his suit dismissed or his petition rejected by the Court *vo motu, or any 
partj maj apply for an onler to that effect, and the Court may make such order as it 
thinks Just 

22 A party who desires to change the address for service given by bun as aforesaid 
*hall file a verified petition, and the Court may direct the amendment of the record 
accordingly Ivotice of such petition shall be given to such other jwirties to the suit aa 
the Court maj deem it necessvrj to inform, and may be either served upon the pleaders 
lor such parlies or be sent to them by ivgistered post, as the Court thinks fit 

Order VIII. 

(1) To Order Till, rvle 6(1), fhoulj be added the word* 

** and the prov isions of Oriler ^ II, rules 14 to 18. shall, mutali* mutandu, appiv to a 
defendmt claiming sot off ss if he were a | lamtiff ’ 
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ArpKsnix VIII. 


Rules— Patna. 

App. Vni. t/ie fJ!ornvg Rul/i to Ortfcr | JH ^ 

22. her) jTtirt>. tfhrjfcrr onpfruf. atWril or *uL.JitDi«J who »hppars in «nj- 
• uit or Otlior •hali at «h»» tiirw* of fn{i*nng apprarance to th»> lUttimon*. roln^ 

or olhtr rw- r^rrnl on him, fiJo in Cb«n a ftAtorm«nt ufating Jm aiWwi tor Kmce 
and if Jio lalU to ilo *o ho •haft l« liable to hare tin defrner. if anj, »fnicL out wi 
to f*> plsrr,! in U.e wme po.iltnn aj || be |«d n„t iMtnilexi In thU m-prrt the Com 
rna> act tuo tn/Yu or on the application of an} partt for an or.hr to »Dcb effect and the 
Court ma) make iueh order aa it thmLa just. 

12. Riilci 20 and 22 of Order \H gfiall apph , lo far a« may be to •dJfe‘.« for 
•errico fileil under tl e prceetlmg rule 

Order XU. 

Sul^tiluff ihf fjloviny Jor tvU 8 in Ordtr XII — 

0. here adnu-<*iona of fact hare Iw'n made, either on the plwuhn^a or otherwi^ 
the Court ma}, at any *fago of a auit, on the application of any partr, or, of Iti own 
motion, irithnQt waiting for the detcirnination of an^ other queiiinn between the partic*. 
mako auch order or guo »iieh Judgment, aa it n]a\ think jo«t 

Order Xm. 

1. In Order .\///, RuU I, afirr tht tevrdt, " ot the fir>i htar\ni} c/ tht luil," should 
bt adJtd ihs teoei/a— 

“ or, whero Usuea are framed, on the da} when i$*nes are framed, or withia »«eh 
further time aa tho Court roa} pcrinit ” 

Add Ihe follotc\nj at eu4 rwf« (1 .1) m rufe 0, Ordtr Xllt 

0* (lA) Where a document la produced bj o person who la not a party m ih* 
proccoding, tho Court tnay reijuiro the party on who«e hebal/ the docQioeat is pn-doced, 
to substitute a certified copy for tho original aa liomslefore prorided 

Order XVI. 

Z. (1) — Add ihe/oNorvtn^ prartto lo O 18, r 5(1) — 

Provided that tho Secretary of Slate slull not ho required to payany expinsM uit® 
Court under this tulo whon he is the party applnng for tho stuBisons, and the person t® 
bo BUtnznoned is an officer serving under Government, who la sanimooed to gire evidence 
of facts which have come to his knonledge, or of matters with niuch ho ha» had to deal 
in his public capacity 

(3) —Add the /vllaictng proeiso to ruje 3 ~ 

Provided that when the person sunmioiied is an officer of Govemraent who iias 
been sununoned to give eyidenco in a case to which Government is « party, of facts, 
which have come to his hnowtedge, or of matters with which ho has had to deal in Ins 
public capacity, then 

(i) if the officer’s salary does not exceed Jts JO a month, the Court shall at tho 
time of the semco of the aommons lualce payment to him of his expenses as determined 
by rule 2 and recover the amount from tho I^easury , 

(Ml if the officer s salary exceed Rs 10 a month and the Court is situated not more 
than 5 mUes from Jus headquarters, the Court may. at its discretion, on his appearance, 
pay him tho actual tra veiling expenses lacunvd , 

(m) if the officer’s salary exceed R-s JO a month and the Court is situated more 
than 5 miles from his headquarters no payment sJiall be made to him by the Court In 
such cases any expenses paid into Cowt under Rule 2 shall bo credited to Goveniment 
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Rules— Patna. 

8- Add Ihtfoilotciny (a Rule 6, Ordtr XVl — App. VIH. 

Provided that » summons under tins Order may by leavo of tbo Court be served by 
the party or his agent, applying for the same, I^* personal service If such servico is not 
effected and the Court is satisfied tiiat reasonable diligence has been used by the party or 
his agent to effect such sen ice, then the summons shall be served by the Court in the 
usual manner. 


Order XXL 

43. SubsUlute the follotttng for rvledS of Order XXI — 

43. Where the property to be attached is movable property, other than agricultural 
produce, in the possession of the judgment debtor, the attachment shall bo made by 
actual scuure, and the attaching officer aliall betesponsiblefor theduo custody thereof . 

Provided that, when the property seized is subject to speedy and natural decay, 
or when the expense of keeping it in custody is likely to exceed its value, the attachmg 
officer may sell it at once. 

43A.— /wcrl Ihefollomng ai fu/e43A &efoi<> rufs 43 tn Order XXI .* — 

43A. (1) The attaching officer shall, in suitable cases, keep the attached property 
la the TilUge or locality either •— 

{«) u his own custody in any suitable place provided by the judgment debtor, 
or in his absence by any adult member of his family who is present, on his 
own premises or elsewhere , 

(6) in the case of livestock, and provided the decree bolder furnishes the necessary 
funds, m the local pound, if a pound has been established in or near the village, 
in which case the pound keeper will bo responsible for the property to the 
attachmg officer, and shall receive the same rales for accomroodation and main* 
tenanee thereof as are paid m respect of impounded cattle of the same descrip- 
tion, or such loss rate as may be agreed upon ; 

(c) in the custody of a respectable surety, provided the decree-holder furnishes 
the cost of maintenance and other costs, if any. 

(2) If in the opinion of the attaching officer the attached property cannot bo kept 
in the village or locality, through lack of a suitable place, or satisfactory surety, or through 
failure of the decree holder to provide necessary funds, or for any other reaison, the attach- 
ing officer shall remove the property to the Court at the decree holder s expense In 
the event of the decree holder failing to provide the necessary funds, the attachment 
shall be withdrawn. 

(3) Whenever attached property is kept m the village or locality as aforesaid, 
the officer shall forthwith report the fact to the Court, and shall with his report forward 
•n accurate list of properly seized, such that the Court may thereon at once issue the 
proclamation of sale presenbed by rule 60 

G) If the debtor shall giro Ills conwnt m writing to the sale of the property 
a ithout awaiting the expiry of the term prc«cnlicd m rule 64, the officer shall receive 
the same and forward it without delaj to the Court for its orders 

(') When propertj is removed to tlio Court it shall kept bv the Vazir on his 
own sole responsibility m such place as niav be approved bv the Court If the property 
cannot, from its nature or bulk. In' convrmrntlj kept on llm Court J'fcmiv*. or in the 
pcv^nal custody of the Narir, he may, subject to apjwoval by tl»e Court, make such 
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Avi’Kxmx via. 


Rules— Pfllno. 

App, Vni. fur Mf«‘ un«WhMo«ni *uj>rrviMm4« Ir ccjurncri 

amf rconom/caf. nn-f tlir Court tuxy fix ifu* irmurynimn to tr all'iirwl fo frrwn*. 
noi l» InR oniirr*. of llio t'oiirt, in wh cu«totfj- jhr j»n>p>rt\ i» Xrpf 

(Of U fmn i-nip rtj h mun^ In Ihr rillw or |oo«I,tj whrro it l4 atUrliwl »nd *nT 
r*'r»<>n otlirr (fi.\n th^ ju'l^inrnt-<foMor *11411 cftlin ihr mttk*, * r anr ptn of i(, atlaffi 
in^^ofljrrrahaJlnrrrrtiwW*. anW ifiojrvrrr fy iri(/i</nii» the aiisehTrert 

of tho jwport^ »o ffifmwl, nialntam iIm alUrhfTirnl. am! .linvt ihr claimant to 
(ircfcr hw clann to tfio Court 

C>) (a) If (hr ilrcfpo hoi Irrahall wHfi.lnur an attachment or it *I>aIl lo irilL l-arn 
uniJcr aub-ruJ" fj) or aul^rvh- (i*). thf atMch/nc oHievr tht}! Inform the <!<. Iwr. cr ta 
hiaAlKcjj<r',*n> ailiilt mcml.-rof Imfaniilj.lliAt (hr pnipcrirljat hnifj«[osaI 

(6j In Iho alfcw'fifo of anr prr»on to talo chtrvr of if. or in rax* the deicer ahall 
harr had nutiix* of claim ha a r<'r»on other than (he jiidiftncnt del for, the oflicer rhall 
if (ho jiraij^rta Ka< Iren m<>re>lffi*m lfi« ^•rrmix'a in uhirh it fnzni, tri'Umt uhere 
it wiL« found a{ ihe time of #e«un* 

(M \\ lirncfrr liar‘t<vk w lept tn tho adUpo orloealita nherr it ha» heen affacJieil, 
(he |uc|jtment dcltor •1‘afl la at lilxria l«» umlcnale (he duo fiXHiine and (endmjj of 
It under the •■i[« rriMon of the a'tachin^ ot'icrr , lut the falter* hall, if nxiturtaf hr tbe 
(lerreo holder, and on hi* |vaaiiii;fyrtbe*ameat the rate (n lo hsra! I a |hol7utn^l 
and Buh|eet to Che order* of the (V*nrt under ■!( Me onltr* the attarhment I* niadOi 
ontrapo (he renicoa of as man> pri^na a« maj la* neeovan, fur the *afe ciuioJr of it 
{0) In the earnt of the judttment deHor failing to feoil (he altaelted Jiro*toelk m 
atfoordanev Hithcuh rufe (a), (ho oflieer shall ea/f Ofion (he ifecrw* hofder (o parforthieith 
for feeding the *anie In die earrnt of Iik failure to do *0 tbe ofheer «hall pnxwl aa 
proaideilinaiib-nile {.’handehallfeport the matter to the Court without ihlar 

(10) hen attached lirrstoeh U Ironght to Court, the Varir *hall lo n><jv«i.lW^ 
for (heiMfeciKtixIrand (wjrrfefxlmtf ofir eolowca.* tkoattuhniont eondwue* 

(tl) If a ptiiind has U'eit cMtaWisheil in or near the place « here the Court la held 
(ho JCarir shall U* at Iihart' (o place in it such altarhcd lireatocVas can liepn>reri> there 
kept, in ahioh ca«o the pound leeprr vrill la* re-poaaihle for the pniperiv to the >azir 
and ahall m'ci\e (lie eam*? ntea for aecommod.\iwn and maintenince thereof as are paid 
in respect of imjxiundeif cattle of the some descnption, or rncli less rate as nisi K* aitned 
upon 

(IJ) If there he no pound availalU, or if. in the op nion of the tourt it 1*0 incon 
TOHCJit to 3o<lf^ Ihe attaclieii litrslock in the pimiut. the Xa*ir nia\ kix>p if in his own 
pmwscs. nr Iw i««V eutmt it to anv person sehcleil himself and appronnl bi the 
(3ouft The Xatir will in ail «a«eis remain responsillo lor the ciistodv of the pn*pc«\ 

, • sons and 

. • n m the 

rates prescnlx-d b.t Court* suborduiatc to him W hero iiiite an luo oi n oie Court* 
i» theUme place, the rate* shall be the #xine for each Court 
JdJ IMe /olloinn// rv3< to Onlrr AAi •*— 

IQi. For the punwo of all procewlings under this Ordir scrMco on out pirl> 
slwill bo deemed to be suflieient if effected at the address for sen icc referred to in Order 
\ III. rule 11. subject to the proaision* of Order \ If, rule 22. provided fliat this rule 
shall’not apple to the nofiee prsKcnbed hy role 2d r>I this Onlir 
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Rules — ^Patna, 

Order XXVI. App.Vffl, 

14 Subslitule th€/(Jlotrtng /or tub ruUa (2) and (3) o/ rule 14 of Order XXVI — 

(2) The Commissioner shall then prepare and sign a report or tho Commissioners 
(where the commission was issned to more than ono person and they cannot agree) shall 
prepare and sign separate reports appointing the share of each party and dulingmshing 
each share (tf necessary) by metes and bounds The Commissioner or Commissioners 
shall append to the report, or where there is more than one, to each report, a schedule 
showing tho plots and areas allottc'l to each party and also, unless otherwise directed by 
the Court, a map showing m diflerent colours the plots or portions of plots allotted to 
each party In tho event of a plot being sub divided, tlio area of each sub plot sliall 
he given in the schedule, and also incasnrcments ahoTting liow tho plot is to bo divided 
Such report or reports with the schedule and the map, if any, shall be annexed to the 
commission and transmitted to tho Court , and tbo Court, after hearing any objections 
which the parties may make to tho report or reports, shall confirm, vary or set aside the 
same 

(3) ^Vherc the Court confirms or vanes the report or reports it shall piss a decree 
in accordance with the same as confirmed or varied and, when drawing up the final decree 
ihallincorporate in the decree the schedule, and the map, if any, mentioned m sub-rule (2) 
above, as confirmed or varied by tho Court The w hole report or reports of thoCommis 
sioner or Commissioners shall not ordinarily be entered in tl*e decree Where the Court 
»ets aside the report or reports it shall either i>sue a new commission or make such other 

order as U shall think fit 


Order XXXIL 


4 (4) In tub rule (4) la rule 4 of Order XXXII for Ike words "where there \s no 

olher person fit andmUing to act as guardian for the sutt," tnlhe first sentence of the tub rule 
•^^stitute the following — 


Where the person whom the Court, after hearing objections, if any, under sub 
rule (4) of rule 3, proposes to appoint as guardian for the suit, fails, w itiun the time fixed 
in a notice to him, to express his consent to be to appointed 


Order XL!. 

Add thefcHoicing as rule 14 (A) la Order i.LI — 

14. (A) Tbo Appcilato Court may, in its discretion, dispense with the service of 
notice herein before required on a respondent, or on ffie legal repre«entatir© of a deceased 
respondent, m a ca«e w here such respondent did not appear, cither at any stage of tho 
proceedings m tho Court who«o decree is appealed from or in any proceedings subsequent 
to the decree of that Court and no relief is claimed against such opposite party or 
respondent or his legal reprc>entati>c either in the onginal case or appeal 

.4Af fA«/cJJotfin^ fti/e to Order AX./ — 

38. (1) An address for sorvieo filed under Onler Ml, rule 1'*, or Onicr Mil, 
rule 11, or subsequently altered under Order \ II, rule 22 or Order MI. rule 12 sliall 
hold good for all notices of appeols and ail appellate prortssbnRs arising out of tho 
onguial suit or petition. 

(2) FveiA memorandum of appeal shall state the ad Ifvsws for •emro girrn 1 y tl«e 
upposito parties in tho Court below, and noliee* an I prorcsses ilisll issue from ll><» 
appellate Court to such ad IfTssses. 
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API’ENDIX VIII. 


Rules— Patna. 

App, vnL 


Appendix D— Form No. 1. 


Sul-utuleihffitwnyfortK^tehf^u^f if p/ iBi/i m Jam cj d>ent,2io 

Ap}‘fnltz D lo {A* } if.f ScMaJrc/lifCo’Uiff’iril I’rvithirf. IWS (Art I* — 


6t*m|i for pUlnt ..[ 

StAmp for .. I 

MAmpfori«titiunor ARldavit' 
Cc>«t^ forcxliibit^ ' 

I’lPAiIer’i fpo on It' 
PoWidtcnco — 

(»} for pfAinlifT nr itfs Agrnt 
(6) for witnOH.‘oi 
CommLi-'ionrr ■ foe . . 

N.rrlre of procoBs 
Cop} )fig or ty jung cJiATgz 


Totxl 


f Jlcfcnfant. 

1 

1 Amoam 

1 

‘'{amp for pouTr 
•'tamp for »ion of affiJaTjt . . 
Coats for exhibits .. 

rjradcr's fee , .. 

1 

1 

buleiitencp-.. 

(a) tor defendant or ha agent 

(b) for witneasei 


Comrniwiorier a fee 
b« mce of proccM 
Ci>pj/Dgortj-pi/7grhjfgv 


ToUl 



Appendix E— Form No. 38. 

Sub^tilulf tli« follomng form /or Form No 33 of Appendjx E to th# Fir*t ScbtdaJfl 
of tbe Code of Cinl IVoccdoto — 

CfBTiric«TF orStLC or Li^D (Oitpcn X.\I, Rile W) 

Diitnct 

In the Court of At 

Execution Cn*(* Xo of ID 

_ — _ Decree helder. 


— ' ■ ■■ — ■ Judgment debicr 

Thu IS to ccrtifj* tbAt > 

son of . I»’F cAsto . 

by occopation • resident of > 

T han* , Dutnet . 

hAs been declAred the purchaser at a sale by public aaction on the 

ID , of the property specified below in execution of the 
decrco in suit Xo of this Court (I) and that the said sale has been dtdy 

confirmed by this Court 

Giepn under my hand and the seal of the Court, 
this day (2) of 19 

Specification and pnee of properties (3) 

(l> If the decree has been received by transfer from other court, enter the name of 
that court. 

(2) The date when the sale beeamo AbsoJute 

(3) Particulars sufficient to idmitify the property including the name of each ireg^ 

traUon sub district in which any part of the property is sitnated should 
be fullv stated. 
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Rules — Patna. 

Appendix F — Fonn No. 9. App. VIII. 

In the ecbedde of costs m tho fonn of Decree in Appeal, No 9, Appendix 0, to tho 
first Schedule of the Code of Cml Procedure, Act V of 1908 add “ copying or typing 
charges ’’ below the item “Pleader’s fee on R« . ” m the Columns for Appellant 

and Respondent, and number the new entry m the first column as “ 5 ” 

Appendix H— Form No, 7. 

Add the following note at the foot of 1 oim No 7 of Appendix H, First Schedule to 
the Code of Cml Procedure (Act V of 1908) — 

Note ■ — The Commissioner has power under Chapter X of the Indian Evidence 
Act to control the examination of witne<«e8 


Appendix H — Forms Nos. 11, 11-A, 11-B. 

ForformNo. 11 of Appendix H to the First Schedule to the Code of Civil Procedure, 
1908 (Act V of 1908) suhstitufe the following forms • — 

No II 

Aofiee to minor dtfendani and ffuardian of application for appointment of the ffuardtan 
to be juardian /or the euil. 

(Order 32, Rcle 3, Code or Civil Procedure ) 

Distnet 
In the Court of 

Suit No op) 93 . 

— Plaintiff 


To 




■Defendant 



iblinor defendant, 

M hereas an application has been presented oi 

Guardian (appomted by authority, 
or natural, or the person 
in whose care the minor 
IS, as the case may be) 

1 (he part of the plaintiff in the above 



w guardian for the suit to the minor defeodant. 

vou the said minor and you *■ — 

are hereby required to take notice that unless vnthin 21 days from the semce up<n vou 




give jour consent to bo appointed to act as guardian, the Court vail proceed. 8ub;ect 
to the decision of any objection that may bo raised, to appoint an officer of tho Court 
to act as piardian to j ou tho minor for the said suit 


Given under my hand and the sea] of this Court, this 
day of 19 




* Ilcre lavrt asm* cl xnsrJUc 
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Rules— Patna. 

•'PP- ™- Ko II A. 

.Vcl„. lo cppo,.tm„, ,/ 

jxraofl i/ ffuorjian /or He emt. 


(Or.nrr 32, Rl'li 3^ Code of Civil ProcEDPrr) 

District 


la tbo Caart of 


Suit Xo 


at 

oflD3 . 


—PhinhH 


Tt, 


-DefendMl 


il\t\or itjtn3a%\. 


GuanliAD (appointaJ by aetbonty, 
or natuni, or tbo pof»on 
m vrhoso cafo the miaor 
la) 

\\ hcrpaa an application has been prwented on the part ot the pjainlill in the above 
BUit for tho appointment of • — — — — 


as goardian for the suit to the minor defendant, you the said minor and you ■ - 


are hereby required to taie notieo that imleo within 21 days from the semc« npon yon 
of thia notice you t 


make an application for the appointment of yourself or of some friend of you the misot 
vA •» ymjgUaa., thn. Q«ua*, ’adi Vi UiA "ii/iw/Mi ot w.5 t.W. 

may bo raised, to appoint* 


or an officer of the Court to act aa guardian to yon the minor for the said suit. 

Giren under my hand and the seal of this Coart, this 
day of lb . 

Judge 


• Here Insert nsnie and durrlption ot ptope>«d gusrdUn 
t Here insert nnine of guardian apoa wbom the notice i* to be served 
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Rules— Palna. 

App.ra. 

lo propos'd yuardittn for /Ae mtnof dfftndant, tehtn l^e ptrtct prvpoftJ «» 
wt ^ardian appointed fcy avlfionl^ or n<i<tirol gtMtdtnn or /A« person in trios' rare 
liem.ror^* 


(Order 32, Rcle 4, Code of Civtd Procedure ) 

Di--tnct 


In the Court of 


at 


Smt Xo 


o 193 




■ ■ ■ . - ■ . — — Defend inf 


To 

' . . „ , ... . Proposed G«t»n/iia. 

IHiereas an application has been presented br the pUintiS m the abore env for 

the appointment of you* — — 

** ■ ■ — as gasnltan for the suit to the 

ttiaor defendant you are hereby re<iuired to take notice that unless tnihin 
*I»y8 from the eemce upon you of this notice you make an appLcnUon to the CVurt 
atimating your consent to act as guardian for the amt, the Court toll i>rwer<l to appiunt 
•ome other person to act as a guardian to the minor for the purpo>es of the Mid «uit. 

CiTen Under my hand and the seal of this Court, this 
^yof I{i3 . 



Rule*— Pfttna. 

App. vni. 


APPEKhiv VIII. 


|9T>vn«t>a* 


> )■> •i*T‘ ro* 


^ s: "s ~ 1 1 

V-' £ 

*3 C J* -wnn^juvi 

S *5 X ^ >» ' 

M eg p ■ • u««<i r«« >(it» I* DO i>rotk 

j S S, ? l*aU«}> fo* t»XTQn^ 


I Sh'l 

I 'J-'1 
— il|f 

— I 51 

^ 4-1“ 

- ; ^4 4 

^ -jls 

— 5 kSS: 

- S ilil 


<■1 ill 


- I llff 

isil 

4 4?»| 

-|i 5 |P 

I |5’;|-;1 




iiVlni COUII ktvAil-l lx sti 
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INDEX 


Abandonment— 

of issue by j'leader, 17. 

of point m lower Court, 1074 

of issue by guardian ad litem, 935 

of part of claim by plamtifl, 892 [0 23, r 1 (1)] 

Abatement. 8i9 8S2 [O 22}— 

appeal, of, 880 [0 22, r 11] 
appeal m execution proceedings, of, SSI 882 
appeal in representative suit, of, 467 852 
appbeation for probate, of, 832 
application to set aside, 873 [0 22, t 9 (2)] 

death of party, no abatement by, if nght to aue Burvives, 849 [0 22. r 1] 

if after heating and before judgment, 870 [0 22, 
r 6) 

either party pending appeal. 852, 833 
party pending suit relating to public cbaritiea. 312, 313 
effect 0! abatement or dismissal under O 22, p 873 (0 22, r 0} 
execution proceedings, no abatement in, 881 (O 22, r 12] 
executors or trustees, suit by or against, of. 8o3 
extent of abatement, 834 (0 22. r 3 (2)1, 861 (0 22. r 4 (3)] 
inherent power to add legal representative after abatement, 866 
insolvency of plamtifi, suit not abated by, 87l [O 22, r 8] 
defendant, procedure on, 872 

legal representative of deceased appellant, when to be made a jurty, 850 
legal rcpre<cntativc8, when two or more, whether all to be made parties, 837 
effect of decree against person alleged to be, 860 
determination of «xucstion as to, 869 (0 22, r 6] 
matnage of female party, suit not abated by, 871 [O 22, r 7] 
mesne profits, ascertainment of, and, 882 

objection as to representative character, when to be taken, 870 
partial, 851 

pauper applicant, death of, 859 

plaintiff or defendant, 833 [O 22. r 2], 853 854 (O 22. r 3), 8C1 (0 22, r 4] 
representative suit, 467 

revision, when High Court may interfere in, 8o9 
right to sue, survival of, 849 80I 
setting aside for sufficient cause, 874, 875 
suit by reversioner, of, 853 

suit or appovl, alien to abate as a whole. 85| 863 

Abuse of process- 

inherent jurisdiction to stay suit which is an, 438 
inherent powers of Court to prevent, 433 (a 151) 
witness Bummonv, in case of, 049 

Accounts— 

account books cannot l>e attached. 215 (a 69 (1) (rf)V 

in current u«e, recvinng in evidence c< ] les of, C37 (O 13, r 5^ 
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ACCouniS— <onW 

ngcnt And pnnniia], itccotini»ln Riita iM-tM-rm, ( {() 20, r Ifij. 
nj jx'aI from jirrlimiruiry «]r<'rc<‘ dirrctin^ MfounU, CVj 
CAU j/> of ncftnn (n »uflB on •{^onr} jiccoun(«, llJ* 
rommiMion (a examine AorountB, 271 (« 7»I PID[0 20, r llj 
Collector, wlien to render accountfl to Oort, 1200, l3fV)[Sch III, para OJ. 
lepil rcprcsonlAtiip, po»-er of Court executing decree to compel, (ojrodufo 
nccoiiniB, 107 [a. .V> {2)J. 

mode of talini?, «]>eci«I direclionaaa to, 20, r I7J. 

mortgagor, account againat, how uLrn, 050 
mortgagfo Jn pnK*c%ninn, ttrovot ff^inat, P^J, Q'iJ 
jvirtiruLin of when fn Ijc given m pleadings. MO IM 
jvirtnenliip CS|[0 20, r 11) 

partner a share, atl«rhmenl of, an I accounts, 7')0, "WJ [O 21, r 40 (2)] 
reeener,fialihfj of, to account, lOiKfO 40,r 3(6)]. 
trusts, suits relating to public, directing accounts in, 201 (a. 02 (I) (d)). 
un«ctllr<], plaint In suits for ireovrr) of amount due on, 1 V> [0 7, r 2). 

Acknowlcdemeoi— f'f* Semee 
Aconlescence Jn placcof suing— 6<cJun*liction 
Act of State— 

decree act o( ‘«tato is not, 3.»2 
judgment, act of "ntatc is not, *»2 
not actionable, 271 
Action— •See Suits 

real, personal and mixed, 1 12 
Addition— 5ee Parties 
Addressing Coart— 
nghtof,393{8 llOJ. 

Aden— 

Court of Resident of, how far aobonlinatc to Bombay Rifch Court, 3&t) 

IS within Rntish India, 4 
Adjonrnmeni — 

inherent power to adjourn bearing j>on<ling decisioQ of a selected action, 433 
of hearing, fi.> > Got) [O 17] ^ 

of suits, pleader appl^^ng for adjournment onl^, and ‘ appearance, 590 
sale in execution, adjournment of, 797, 798 lO 21, r 69] 

Adlustment of accoonts— 

commission for, 9l9 [O 20, r llj 

Adjustment of decree— 6t)i 702 [O 2i. r S] 

ffectual, 763 769 [0 21, r 53 (6)). 771 
3 


ft , t Sa#) aduistment on COO iCO 

■ 693. 000 

decree holder upon uneertitied atfjusuneiii, ujO 
third party’s interest intervenes, cannot be certified, 697. 098 
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AdjBStment of salts— SOl ool [O 23, r 3] S<e Compromise of Suits 
Admlalstratlon salt— 

cause of action, in, 121 
costs in, 145 

decree in, C79 [0 20, r 13) 

. . . . . • 43] 


nature of, 6T9 
preliminary decree in, CSO 
who can maintain, OSO 

Administrator- 

claims by or against, not to be joined with claims b> or Against him personally, 
502 [0 2, r 5] 

letters of administration, when ncces^ary, before filing suit, 55G 553 

res judicata, decrco against, 07 

amts by or against, 939, 941 [0 31) See Executor 

Admiralty— 5ee Chartered ITigh Courts 

appeal from decision of a single judge exercising jurisdiction, 1356 

assessors in admiralty cases, 408 [a 140] 

fees to bo paid to assessors in admiralty eases, 408 It 140 (2)] 

saving of matter of, 370 [s 112) 

summoning assessors in, 403 [s 140] 

Admissibility— 

of documents produced before commissioner, 9I7 
enJence taken on commission, 916 [0 26, r 8) 
statoments made on belief m aCidavits, 006 [0 19, r 3] 

Admission— 030 63o [0 12 ] 

CO defendants, between, C30 
constructire what are, 632, 033 

costs of proving document in certain cases 030 [0 12, r 2] 035(0 12, r 9) 
counsel, pleader or solicitor by, 17 

interpleader suits admissions of parlies in, 1025 [0 35 r 4 (2)] 
judgment on, 031 (0 12 r 0], 03l 03l 

mistake, made by, in pleadings, may be allowed to bo withdrawn, 545 

notice to admit documents, 030 [O 12, r 3] 

opponent, made bj need not be pleaded, 628 

pleadings, m. 572 573 032, 633 

procedure to obtain, from opposite party, 60S, 009 

Withdrawal of, 034 

Adoption- 

valuation of suit to set aside 102 

Advertisement— 

notice public, where numerous pirlics 4lin, 4 I (I* 1 f It (lit 
proclamation of sale, of 7 lA "97(0 21, r f't 
Advocate — See lUrrwter, Counsel an i Cliartere.1 lln,l» < 

when not required to file fresh TaWalatnamab Vi7(l» 3 r 
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Advocate General— 

nfluUrit < f dnunirnin rflnnot Iv rr<tuirt«{ from, 

»ri«imtmrnt if, l52J 

Infirnulj n. J'owrr of. In r»h>l|t,2T3 («. 70(2)) 2;| 
fmdtatli n In uml* rrUtinjr In f tiLln. cKarltiri. 313. 

nujvincf, Puii rrUiin;; to pul lie, tn«t in«ti(u<e, 2Sn [<. 01). 

I ut (ie chArttim, »uit rrbtia; to, inaj laititute, 2^3 [p 02). 

nrvieirlrt High Onjrt on crtllh-otpif. Jn mmiiul trwl*, 13(2 (CbArter, cL 2 'j). 

•uit l)\ , rx ( Dji u> or the rrltlion of pnfdtp 2 '1 

AflIdaMtS— O.*. fOtJlO l'»). S** \IIlUi-itoftlHromenlj 
when *n<l hi>u‘»Il>»nl frv 
Wief. proumli of, lo 1)0 ppt forth In. t<fUJ 
ilocumont*. Qf—Ste .\fli I*ril of IVKumontc 

Intornv’ati MM *9 10,013(0 ll.r t.).fil3 ri 8{0 11 , rr S 11 ). 

form of. In *n9«or to, Ala (0 II, r 0). 

(I jrvtDnt to. in amwrr, AI3 (0 II, r 0] 
oath on, li\ whom to bo adminiitort^l. (* I3n). 
ploiKlff, of, about fipiXuro < f •dini«ion«. (O 12, r 7J. 
l>ow«Tto.nl(.f*n\ ficl lo bo prw\f»I bt. |3rt I*. SiMOl <“1-5(0 I‘», r I). 

ationJanpo of 4lo|xmont for rnK<.osMninjti >n, 6t4j (0 1”, r i)- 
AfndavUofdOcamenla— AICA.* 2|0 ll rr 1213 ). IH^-oirn 
^drocato Oonoral. from, (US 
roncluJiirnoM of, C2(.> 
co-dofindantn. from, 02S 
contonia of. fll7. OK 
i1o<Mi'tu’n of doeunirnta In, 62l 
further adidarit, 02 () 

tn«poclioii of ilocumenti rofonril to in. t>24(0 11, r 15) 

luiwitu, from, 63*’ (O ll.r 23). 

itianne in«uraneo cii»o« f 22 

minor from OJ'HO 11 t $3] 

non-oonijliAnoo with order for, (»2> (O II r 21). 

ot joi tionr.ftrounda of, to production of iK'cooJenls diwrl wcU in. OIS tOO 

OfhCial lutpiidator, from. b2S 

onlerfor. 130 (r SO] Clb.0l7(O ll.r 12). 

plaintiffa or defendant*, two or more, be w bora to be made, C22 

IctMle-sed comniunicationa protected from produitioa and insj'octioa 6 I 5 

public ofticial document, and ground of objection to produce, 61** 

relator*, from, 022. 

Agency— 

(Tuntract of, and place of euiitg, 11^ 

Agent- 

answers as lo matters done b> agent of parti interrogated, 6I1S. 
bu«ine-a, carrying on, through, and j«ri*diction 114 llS. 
foreigner earning on busine*® thn ugh and jun*dicUon, 123, M'' 

Covemnient, agents authorised to act for, 924 (O 27, r 2) 

agents authorised to recene process for, 924 (O 27, r 4). 
interpleader suit bv, 1026 (O 3o, r 5J. 

rohtical Agent, eemec in foreign lemtoQ through, 521. 622 [0 5, r 20] 
rriacn'al'andajrent.confitlentMlcoBMiniOieatron between, when pnnlegnl. 6lg, 61” 
\ suit foraccoant# between, 6SI (O 20, r lb). 

^ \ 
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Agent — contd 

rcccpgniscd agent, appearance and application bj, 603 £07 [O 3, rr 1 3}. 

applications to soc in forma pavperts cannot be made bp, 50.' 
in suits b\ or against Pnnees and Chiefs, [$. 85]. 
service of process on recognised agent, 500 [O 3, r 3] 
special agent to accept service of process 510(0 3, r 6] 
semce of summons on agent of defendant, 514 5lS(0 5, rr 12 14] 

when defendant resides out of British India and has no agent 
to accept service, 521 (O 5, r 25] 

Agreement- 

adjustment of suit by, 894 [0 23. r 3] 
appeal, not to, 320 

arbitration, and “adjustment of amt b> agreement," 695-897 
agreement to refer to, 9o3, 9oC 
case for opinion of Court, to state, 1027 (0 36, r 1) 
decree, not to execute, 171 
decretal amount, to pay more than, C91 693 
disability, persona under, agreement on behalf of 42S [a 147] 
guardian ad /item, compromise bj , 952 (O 32, r 7J. 
judgment debtor, to give time, to 692 
nuaor, agreement to refer to arbitration on behalf of, 955 
nest fnend, agreement by, to be bound by oath under Oaths Act, 955 
compromise b} , 9o2 957 (O 32, r 7] 

Oaths Act, to take oath under 897, 898 
pleaded how to be, 532 

power of Court to appoint new arbitrator or umpire may bo limited b>, 12(>.5 
receiver, restricting powers of, 10.>9 

to state questions of law or fact m form of issues 015 (0 

Agrlcdltarlst — Set Agricultural Produce 

Doccan Agr Helief Act, splitting of remedies by mortgagor under, fOl 
exemption from attachment of houses belonging to. 215 (" CO (1) (c)l 

of implements and cattle, 215 [s 00 (1) (6)] 

firm as. 930. 031 

Agrlcoltoral produce — 

attachment of, 752 [0 21, r 4 4] 

under, provisions as to, 7"»1 (C 21 r 45] 
exemption of, from attachment, 215 (s 00 (1) (h)], 227 l» Cl) 
growing crop, attachment of, which cannot be storvil, 751 [O 21, r 4t(^)) 
order prohibiting removal of, "57 (O 2l, r 4 7 (4)) 
j lace of snlo of, 803, 801 [O 21, r 74 (1)] 

sjiecuil provisii ns relating t«» sale < f, MM |ll 21, r "71 

not attachable before juilgmrnt, 1017 |l) 7'l, r 12] 

Sale of, 803 80t [O 21, r 71) 

Alrinea— Sec Military men 
Allenallon— 

of attached j rvjwrfj, hiiw far v« 1 1, 270 J7| (a IM) 

wllhl<'«ve<lt>nil. Mi7 M»s|tl SI t 
rratneted, pending eieouli nl)<«l1e<1 i 111 HI P't|N 

temporary i ( atlaelie>l Ian I 27t 
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Advocate General— 

nfl]<Uril of document* r«rmnt Lp rr«]UJrrd Irom, CJJ 
appointment of, 1321 

Iiiforniatkm, power of, (opxfiif i>, 273 f* 7'>(2)J. 274 

IimitAtion M against, In ainU relating to | uMic chantie*, 313 

nui-«ince, miit retiting to pubhe. ioa\ mifUqte, "S'J f* Of j. 

public cliantiea, luit relating to, maj institute, 203 [•. 02). 

roien bj ffigli Court on eertllirate of. in enmlnat trwN, ISC’ (Cbarter, cL 2«5J. 

suit b} , ex oOieia or at the relation of pnrato {virties. 2')] 

Afildavlts— Gfio, Coo [0 10). Vec j\fnila\it of d/teumentr 
aflidarits, when and how atfowe<t, COS 
’ ’ ' ‘t » • l.r » ^1. „ fflr 


■ 8 11 ] 
form of, in answer to cm (o IJ, r bj. 
objections to, in answer, CI3 {0 11, r CJ 
oath on, b) whom to be administensl, 40S (« 130J. 
pleader, of. about signature of aitini«<ions, t>3l (O 12. r 7]. 
power to order an> het to l-eproif«l b}. 130 30(0], CflSfO JO, r JJ. 

attendance of deponent for eross^xamination. CCO 10 JP/ r -)■ 
Affldavltof documents— 010 622(0 ll rr 1213 ] ^eeDiwo^erj 
Advocate General, from, 022 
coDClusttcneaa of, 020 
coHlcfcndants, froro, 022 
contents of. 017, 018. 
description of documents m, C2l 
further af&davit, 020 


non compliance with order for, 628 (O 11 r 21J 

objections, grounds of to production of documents disclosed in, GIB 620 

OfEcial Liquidator, from, 622 

order for. 130 [s 30], 610. 617 [O 11, r I2J 

plaintiffs or defendants, two or more, bj whom to be made, 623 

privileged communications protected from production and inspection, 618 619 

pubbe official document, and ground of objection to produce, 619 

relators, from, 622 


Agency- 

Contract of, and place of suing, 118 


Agent- 

answers as to matters done agent ol part^ interrogated, 615 
business, carrying on, througb, and junsdiction, 114 115 
foreigner carrying on business through and junsdictiou, 123, 939 
Government, agents authorised to act lor 924 [O 27, * 2] 

agents authorised io receive process for, 024 [O 27, r 4] 
interpleader suit by, 1026 (O 35, t 5] 

PobticalAgeat, service m foreign temtoiy through, 631, 622 [0 5, r 26] 

principal^nd agent, confidential commumcation between when privJeged, 618 619 
\ suit for accounts between, 684 [0 20, r 16] 
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k^ent—eoTild 

recognised agent, appearance and application by, 603 507 [0 3, it 1 3] 

applications to aue in forma pauperis cannot bo made by, 60^ 
m amts bj or against Pnnces and Chiefs, 282 [s 85] 
service of process on recognised agent, 500 [O 3, r 3] 
special agent to accept service of process, 810 (O 3, r C] 
temco of summons on agent of defendant, 5H, SIS [0 5, rr 12 14] 

when defendant resides out of British India and has no agent 
to accept service, 521 10 6 r 25] 


Agreement- 


adjustment of suit by, 804 [0 23, r 3] 
appeal, not to, 320 

arbitration, and “adjustment of suit b> agreement,” 895 897 
agreement to refer to, 955, 936 
case for opinion of Court, to state, 1027 [0 36, r 1] 
decree, not to execute, 171 
decretal amount, to pay more than, 691 693 
disability, persons under, agreement on behalf of 428 [s 147] 

guardian ed Uitm, compromise bj , 952 (0 32, r 7] 
judgment debtor, to give time, to 692 
ininor, agreement to refer to arbitration on behalf of, 955 
next fnend, agreement by, to bo bound by oath under Oaths Act, 055 
compromise bj , 9e2 9o7 (0 32, r 7] 

Oaths Act, to take oath under, 897, 898 
pleaded, how to be, 532 

power of Court to appoint new arbitrator or umpire may be Jimited by, 1205 
receiver, restricting powers of, I0u9 

to state questions of law or fact in form of issues, 645 [0 14, r 6] 


Agriculturist — See Agricultural Produce 

Deccan Agr Relief Act, splitting of remedies by mortgagor under, 491 
exemption from attachment of houses belonging to, 215 [s 60 (1) (c)] 

of implements and cattle, 215 [s 60 (1) (5)] 

firm as, 930, 93l 
SAgrlcultural produce— 




attachment of, 752 [O 21, r 44] 

under, provisions as to, 753 [O 21 r 45] 
--“mption of, from attachment, 215 (s 60 (1) (6)], 227 Is 61] 

''wing crop, attachment of, which cannot be stored, 763 [0 21, r 45 (5)] 
order prohibiting removal of, 753 (O 21, r 45 (4)] 
place of sale of, 803. 804 [O 21. r 74 (1)] 

special provisions relating to sale of, 804 10 21, r 75] 

not attachable before judgment, 1043 [O 38, r 12] 

Sale of, 803, 804 [O 21, r 74] 


Airmen— Miliury men 
Alienation— 

of attached property , how far void, 230 231 fs. 64]. 

with leave of Court, 607, SOS [O 21, 
restricted, pending execntion by Collector, 1303 [Sch. Ill, p 
temporary, of attached land, 253 
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Allens— 

mil ncriinit non rrM<lont fnm/n^r, I ’3 
nlifn cnftiiifx 2H1 [» MJ 
1 > alien Irifii 2S| I« R3J. 

Allccallons— 

noecrUmment «lietl er iilrvlinp^arrailmitlwl or «lenle<l, TO J (O 10, r Ij. 

Allowance — 

nttftclinient of of pul lie oflieff, railirii\ a^rvant, 73<, 7"'i [f) "J, r 

exemption from atMthmrnt of, of imLlie oflicor. fie 2 J'. Jlfi (» &)(!) (A) and (0) 

juiIsnient-<lebtor, aiibiKtenre ailoiranee of. in }i(!, SI" [< ATJ T4S [O 51, r 39J 

Alteration— 

of judgment, 43S {• IISI- 

AU“m'tllve— 
chim. r,2 

co^l", Kjiere relief a^amit ilrfen ltnt« m tl e, -I'S 
relief Cfll 

relief in suits for t)eli\er( of moralde property, C7f (O 20 r 10]. 

Ambassador — See foreum State 

exemption from arre«t, 2H3 (» SO (3)). 
lint Bgxinst, Ss? 2SI(s SG^ 

Amendment— 



necidental omii<ioii, 410 
answers to Interrogatories, of, 414 

application for amcmlnient of decree and res judirata, 00, Df 
execution, of, 72S (O 21, r I7J. 
decree, of, 43S fs 1S2] 

bj whieli Court 441 442 

where tliitxl parties hace scquiml nebU under erroneous decree, 441 
failure to amend pleailings within (icne specified by Courts S04, 075 [0 C, r 18] 
general powers of Court to amend proccc<lings in a suit, 443 [s 153] 
inherent powers of Court to amend decrees or orders, 430 
issues, power of Court to amend. 044 [O 14 r fi(l)l 
Icace to amend pleadings when giTcn 544 540 
when refused, '»4C 533 

limitation, and amendment of application for execution, 723 
decree, 4ll 

memorandum of appeal of, 1074 [O 41, r 3] 

mistake arising {ram aceidentat omission, 433 [s 152] 440 

multifanousness, amendment of plaint defectise for, 407 

notice of motion of, 444 

opponent’s pleadings of, C42 

particulars, of, 53o 

plaint, of, and notice under see 80, p 279 
of, by adding new reliefs, 5o3 

of, m suit for specific performance and compensation m addition or 
substitution, 553, 554 
plcadmgs of, 544 554 [0 C, r IT] 
nroceedings in suit, of, 413 {s 153] 

judicata and application for amendment of decree, DO. 91 
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Amendment— confi 

revision of order granting application for, 442 
Bale certificate, of, 841. 
title of appeal, of, 444 

Ancestral property— 

liability of, m execution, 201 [s 53] 
suit to recover, and joinder of parties, 451 

Anticipation- 

attachment of property subject to reatram upon, 218 219 
Appeal— 319 331 [S3 9G lOs] 10T0 1118[O 41], Appeal 
abatement of. 852, 855, 85(3. SCO 860, 680 [O 22, r 11] 
additional eMdence in appeal, llOCIO 41, r 27] 
agreement not to appeal, 320 
appellate decree*, appeal from, 1118 [0 42, r 1] 
assignment of interest before final decree in, 878 
anard, decree based on, appeal from, 1277 1282 

Bnti.h India, nhere appellant resides out of, and security for costs, 1083 [0 41, 
r 10 (1), proviso] 

case, making of new, m appeal, 1074 
consolidation of appeals, 433 

costs, direction as to, m decree in appeal, 1118 [0 41, r 35 (3)] 
direction as to, appeal from, 147, 148 

Court, appellate, to have same powers as original Court, 350 [s 107(-)I 

arbitration, can refer matters in dispute in appeal to, 1200, l-OI 
execution, efaj of, bj, 1076, 1077 [O 41, r 5] 
inherent pou er of, to consolidate appeals, 433 
credibility of witnesses, 1072 

cross objections— 5« <}ross objections against appellant, 1093, 1094 [0 41, r — J 
by respondent against co respondent, 1090 
conseliienco of not filing. 1094 

effect of withdrawal or dismissal of appcsl on, 1091 [0 41, f >- 
(4)] srhomaj file, 1093 [0 41, r 22(1)] 109C ^ 
death of either party pending appeal, and abatment of appeal, Bj2, 8j 3 
one of 60 oral appellants, SW 
decree, amendment of appellate 441, 442 
appeal from, 319 [e 90] 

appeal from consent decree, 319 [fl 90(3)] 323,324 
appeal from <x paWe decree 319 [s 90(2)J 320 
appeal from prebminarj decree, 9, 324 (« 07] 

when not drawn up 323 
■' “ - ’imiiiarj decree, 321 [s 07) 

. 37J. 

O 41, r 33) 


dismis!,al of — Ste Diami-uil of oj peal 

evidence ad litional— Aft \d lilional 1 siden e ^ 

.nreconl where Buflicient C.urt mas determine .*t ll0S|ti 4' ' •*! 

further doeiimentnn admi«i n«f n tacw"l|.n in1<(*II>ea ' 

where I wer Court la. refiiW. a In t nt«|t. 41 

eT.v«t. n . 1 , t 1 I*rii \ t ui il a| j-eal If 1 1 • le'* •• t I M I r 1 


- J ir 


M j jH*!! lie t irt In * 

eti a| l-eal I lettiie.! IIW'H t* 41 < 


n (T 1 


exhil It! 
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• . . » »«i(Ip, IIOI 

'' •■•■.■••.' ■ S r 17(2)]. 

‘ ■•*'■■; * . ■ ■ IM3 (O -11.^21). 

fart, new qur«ti ma (if, nti«H! f<Jr lirat tiin»in aiqwil. JOTl 
final (Jrcrrr. af.f-riffrim. whrrpfto appeal fr,.m pfplimiTurj (fi^rrrc. 3J| fa 07]. 

imMinj of, ditnn" pen Imrj of apppil from preliminan* drerro, 32d. 
forum » I, 32rt, 3il 

fixiiistlity of henrins ft »ppr»}, lo>>^ (O 41, f 
form of Rpjioal, 10711 (O ^^,r I) 
former «jij>eal, nirantn;; of, 3'< 

fraud, r»«e of. other tha»i that alh^l fn pJ/*idjn*», r^tl 
penrral power to ja«ianp proper de> ree or order Mil ft) 41, r 33] 
protinda which ma\ >>e taLrn in apjieAl. 1071(0 41, r 2] 
heann^jof appoal, lost tllO fO 41, rr Id 20]. 

Hi(;h Court m aeeond •p]'eal ma\ refer iciuot of fact to lower appeOato Court, 1106 
inherent i»o*rra of. to remand ii^ eerond appeal, IMP 
powera of, in apj'cil from oiaterr of remand, 1102. 

;mwe/ of, to drfenuroojMuea of /4er;njwr-nnd appeal. SfS^A 103^ 
imnioealde propertN «(a\ of aate of, iwndinp apj'eat. JO-tl [0 ^ll.r 6(2)]. 
inherent I'ower of court. api>eat from of>ler pa««e«) under. dSil 
apivlUto Court tneonroluiaie appeaL^ 43V 
apiylhle Court to remand. 11P2 
High Court to remand in aeeond appeal, 1 |H> 
onler made la eeeirw of, 434 

In«nli pucj Act. right of apj'oal to Pnr> Couneil. In cava under rronncial, 331 
ln«ol\Tnt or p«>or ap(>clltnt. and accurift forcc«>t«. lO'l 
iregulanti , apjwlNte Court cannot mlerf« re m ravs ol mere 329 fa. 99], 329-331 
lajurt for f ml to 1 iwer Court, when appiKata Court max refer, 1101 (0 -H, r 
ol fact in vxonvl apiwal. |*ow*rol High Court to detertuvne, 513 1». IWl- 
of fact, Hi>.li Court ui vcond appeal max refer, to loxeet appellate Court, 11P8. 
joinder of appellant* 321 

claim*, apjval frxmi otxlcrgrxntios Icawf or, tOl 502 
judge*, (lilTcrence of opinion among, and appeal under Letters Patent, 32", 32^ 

(Ii-.vnt of anx , from the de<i*ion of Court, to be recorded, 1117 (O 4) 


r 31! 

di*>enting from judgment hee<I not Bigu decree. IMS [O 41,r 35, prortaoj- 
where apj»eaJ }» heani In two or more, 326 (» OS] 
judgment, funiishing copies of, to partte*, 1 Ms (O 41, r 30] 
mapivit, IMO 1M7(0 41. rr 30 34] 

eontent* datoand eignaluro of. Mil fO 41, r 3IJ. 
xrriting of, whether nece*?arj x»he«i apjVAl durni*scd under 0 41, r M, 
pp 10*6 IOS7 

junwlietion, of apiiollxte Court, x-aluation fortlctcemming. 320, 321 


leave of Covri to urge ob]eef ions not set tonbUi rueiuo. 01 aj>j><..il, 1073 10 41, r 2}. 
leax e to amend pleadings max be granted in appexl. 554 . 

I,ctter3 Patent api'cal, 310, 32">, 346. 
limitation ponod of, for appeals, 1073. 

for apivalfrom order of remand, 1101, 1102 
dismissal of apj'Oixl on ground of, effect of. on cross objections, 1095. 
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Appeal— fonr<i 

memorandum of appeal, appcfl from deciaion rejecting. 1074, 1075 

contents and accompaniments of, 1070 [0 41, r I] 
grounds not set forth in, 1073 (0 41, r 2] 
procedure on rejection of, 567 
registry of, 1082 [O 41, r OJ 
rejection oramendroent of, 1074 [O 4l, r 3] 
mesne profits, appeal from preliminary decree directing inquirj as to, 678 
mortgage suits, effect of appeal on timefiTcil for payment in, 03" 
notice of appeal to lower Court, 1087 [O 41, r 13 (1)] 
of day of hearing, 1038 [0 41, r 14) 
objection, grounds of, in appeal, 1071, 1072 

to findings on issues referred, 1 105 [O 41, r 26] 

Orders, appeal from — Set Appeal from Ordem 
pauper appellant and security for costs, 1081 

application for lease toappealas, 1122 [O 44, r 1] 
appeal to Privy Council bj, 1124 

order allowing applicant to sue as, whether questionable in appeal, 060 
plaint, order rejecting, G [s 5(2)] 10 
pleadings, leave to amend, maj be granted in appeal, 654 
point, deliberately abandoned m lower Court, 1074 

for determination to be stated m judgment, nil [0 41, r 31] 
powers of appellate Court, 330 (s 107), 1113(0 41, r 33] 
ptelinunary decree from, 324 (s 07) 

when not drawn up. 326 
Pnvy Council, appeal to— <See Pnvy Council 
re admission of appeal dismissed for default, 1090 (O 41, r ID] 
reasons for decision to be stated in judgment. 1111 (O 41, r 31] 
remand case to lower Court, 1097 (O 41, r 23) 

appeal from order of, 347 (e 105 (2)), 1101, 1102 
m appeal from order refusing to set aside ex parte decree, 1 101 
inherent power to, 1090 1101 

of case by consent for tnal on issues not rai«cd in appeal, 1103 
res judicata, appeals Ij ing in different Courts, and, 77 
restoring of appeal heard ex parte, 1092 (O 41, r 21] 

dismissed for default, inherent power, 1091 
rejected for failure to furnish secuntj for costs, 1035 
respondents, cross objections bj , 1093, 1094 (O 41, r 22] 

power to add persons interested as 1091(0 41, r 20] 
re transfer of, from one Court to another, I3t> [s 24 (l)<<ii)] 

reversal of whole decree in appeal on grounds common to aU plaintiffs or defendants, 
1075 (0 41, r 4] 

revision, whether allowed where ajipeal lies, 373 
right of appeal must bo given bj statute, 319 
to begin, 1039(0 41. r 16) 

sale, stay of, of immovable properts ponding lOHI (O 41 r 0(2)]. 
aaving of present right of appeal 414 1* I74j 

second appeal from appellate decne, 331, 332 (" tWJ — I Apj^-aL 
security for costs, appeal from order as to— .Sr* Aj j*"*! from (Inler*. 

•ppelUnt fnm lO'OlO 41 r 111) lOil |iisl 

ilLmi.**! it aw*! f r faitore t« an I aj-pe*! lo I’tir) 

l.riii il 3rH 

fr.t r)n,> f rf-ilir- I -tiirnUI., in'**. 



1530 


IM»KX. 


Appeal— o'nW 

»ppt«s\Hn’m ilwfjyi to, 20, r l'>(2)]. 

»ta\ ( f fxrculion I \ aj prlUtc Court, lOTT, |077 [() 41, t 5J. 

procw'linz* un<lrr d'etre. appMid •ptnotojirnitca*. 1070,1077(0 41, f 5(1)’ 

mIc n( imin«\an^ 1 ro]«r^rtr i«rn<ltnz api>ral, IOaI [O - 11. r 0(2)). 

I»n«ffr o| appeal In litrlj Court i ne Court tn Mn'>tbfr, 1JI5 

In (.OTpmor Cpupral in Ciwineil. to another Huh C*>urt. l34 (*. 2'). 
of rajt, Bpiwal of ( Slier pmewitn? 130, IJI j*. ;4J. 
lran5mL».«if.n of j>,ti>ers to appelbteCtort, lO^' (O 41, r 13(2)). 
who nn\ apjxol, 321, 322 

witLdniml of apjieil. efret of, on roM4obje<'t>'m«, )0'*l [0 41, r 22(4)]. 
witnf-«.«, examinati Jij of, liV aj pelUte Court, 1110 (0 41, r 2'*). 

AppeaUrom Orders— 314^19 [m ini lo*>]. iiio nji [o 43). 

aUindon part of rlairn, pratilinj learo to i>Ui0ttd to. ^oj 
nhatement of ruit, rofuAin^ to net a«iJe. S7J, I12i> (O 43 r l(f)J^ 

Kttin;: a«i le, 

arrounts ditveltrs to talon. < 

ailjustuient of dfcjTo allovin;; or rofutinc applK^taon to rK*rd. •^'2 
VUtnmistrator t»enrral, all iwtnj rommi»»i n to. 13-Vw 
ampDilmeoi rriumins pUmt for 10 
appeal, ro>a<lmittir; I0'‘<> iiy)|(0 4| r I**). 

refuains to ro-a<lmit. Ii20(tt 43. r l<t)l 
refustn: to enbrje time for i refem^c I37v\, 

Uare to appeal as a |viuper. 1121 

to rr-torean. re^eeteil forfaih.*e tofum 'h ao-ontf for ecu' 1. 1®^ 
ro-hear apjynl trfu in; to. 1120(0 43 r 1(0). 
reject ui2 appeal, for failure tofomi*h eevurttr fi» ci****. 10'^ 
arbitration, artsins out of arreement to refer to. 3t4 («. 104 (1) (^}> 
eupervylin? 3U{a. 101 (I) (a}P 1277 

arrest, declintn; to order, for disi'he<lience of ujterl \~otorr lajciikti' n. lO.*! 

awanlms wniiienvition f»'*r •Ton.rfol 317 
assc«t4, for di«tnlumn of. under 73 27tX 

attachment, alloinng or disallowing ol jcclior« t»\ umlcr 4*, p. T7t>. 
awardin; conipcasati'a for wTotufu! 317 
of propertT of witness, ditcclinc 031.1120(0 43. r 1 (yiP 
award, filing or refusins to file, (s. |0I ( |) (/)), 

modifni^ or correctins (a. 104 (1) (e)J. I2'\>. 

onfer on, elated m the f<*rtnofa epoiwlca^, 544 (*. 101 (1)(J)). l*t^ 
remitting for reoon«aler»t»on of arhitmtcw. 1272. 
setting aside or refu ing to «et asnle I27~ 
certificate to appeal to PC, refusing grant of 1121 (V\ 43. r I (*)\ H 
claim, rejecting applicati m to p'ln, with claim f w irinoTaWe p^ •w'tv, ^''2- ^ 

Collector, onler* jvisseil hr, in eseiutioti prooeeshnr* tr!in«fetT<^ *<> him, 

(*.70(2)1. 2 ‘3 

commission, dircvting or rcfusins i<»we of, 014 

compensation awanhng, for wtv'ngfolartest,attach~\e*xt m-om" t»oii,5l« 
compromise of suit, reoonling or tefnsing to rcv-swvl, 11:^1 (O. 43, r 1 (")P 
contempt, directing iw refusing cs>mn»tta! f w, 1 

eeet-v •’’mi'ling or refusing llT,14v ^ 

scsiinlN for. dismissing jvlilKn p*»v»ng<\mTt ts nwire, 10 n.v 
CV mrt to which appeal lto.s (nsm orlers. 530 (s. KV'P 
decree, rejecting applK-stion hw ttawsferof.f 'eoxrMitssn lol 
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Appeal rrom Orders— conM 

decrfe-holder«, ordprs m^de on n««^tnnM Iwtween, 712, 713 

refu«ing pormi^sion to, to pnrcha«c at Court wlo, g03 
default, df*mi«sing sutt or appetl lor, 11 , 12 

di-coren, order made on non-complnnce with order for. 1120 {O 43, r 1(/)J 
di<miv«al of suit refu''ing to set a«ule, 1120 [O 43, r 1 (1)] 
execution, determining questions m, 18i 

maile in enforcing rLiim against sureti, 427 
refusing to stai , pending appeal to Pnn Council. 1 134 
refusing to tmrumit for, onler of Pnr\ Council, 1 137 
refusing Slav of, under O 41, r 5, p lO'O 
*x parte, decree granting application to «et a^ide, COo 

rejecting application to «et a«ide, C05, 111*' [O 43, r 1, cl (d)] 
failure of partv to perform acts for which adjournment granteil, on, CoS. 
guardian ad litem, directing reciter in a smt to advance monevs to, 10G6 
habeas corpus, deciding claim to the cu^toah of a minor on a imt of, 135o 
High Court, order made L\ ,inonginalcnnnnaljon«Jicfion ISol JSG2 [Charter, cL 25] 
immovable properti , rejecting application to join claim with claim for, 502 
injunction, awarding corojsen<ation for wrongful. 317. 

di'charging or setting a«ide. 1033 (0 30, r 4], 1120 [0 43, r I (r)]. 
temporsjj, refusing or granting, J017, 1120 [0 43, r J,cL(r)J 
inspection, allowing or disallowing, 627 

interpleader suns orders made in, 1023 1020, 1027, 1120 [0 43. r 1 (p)) 
issues, referring, for tnal bj lower court, 1104 1103 
refusing to frame, 043 

judgment on failure to file written statement *^2 1119 [0 43. r 1 {f*)). 
on refusal to give evidence, 654, 102b (O 43, r 1 (A)] 
on failure of pleader to answer, 607, 102S (0 43, r 1 (e)]. 
judgment debtor, dctemiioing question between, and reprv«entative of decree 
bolder, 721 

di>allowing objection by, to draft of document for execution of 
which decree is pnsseil, 742, 1 ICO [0 43, r 1 (i)] 
refusing cimullaneousexecution against property ft person of, "2S 
setting a^ide or refusing to set aside sale of immovable property 
where, has no saleable interest, S33 

giving or refusing, for assignee to be joined as party, Sv), 1120 [O 43, r 1(f)] 

granting to withdraw «uil with liberti to bnng a fresh suit, 7 
granting, to plamtiS to withdraw suit or abandon part of claim, 891. 
granting or refusing, loapjieal to Pnv> Council, 1126 
leave to sue under cl 12 of the Charter, refusing to grant, 1355. 

refusing to set aside order granting, 1353. 
1^1 representative, determining question as to, 870. 
hmitaiion, dismissing apjwal onground of. II 
mandamus directing i<sue of, to a public bodv, 1355, 1350. 
memorandum of appeal, rejecting, II 

returning for being pre^nted to proper Court, 10 
mortgage-debt, refusing to extend time for paa meat of— 

in forech>ure soit, ^2 1420(0 43, r l(o)],1121 
in rf'leisption nit. loll. 1120 [O 43. r l(o)],n2l 
objection, allowing or dKillowing, to attachment, 777 
erders from which appeals he. 344 [a. lOIJ. 1119 1|21 [0 43). 
pauper, refusing leave to rue as 7 

refusing leave to appeal as 1*24 
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Appeal from Orders— 

l^iiror. rritH-tiiv; AppJi«itinn for Iwir# WS. 

rcfmin? to milr onj^r for |v»t m«»t of Coart tr*^ to rforcmmrnt, 075. 
Jrt\Tirnt out of Court, t r rrfiMin;? »j>j>ljMtJon to rr^inJ, “02- 

I’Uint, djrrctinj. to bo tAkon off tho filo, PIT. 
order rejoeting, 5o7 
rftumin?, for ABiondmont, |0 

to lio I'rrvnfM toprojkor Court, 5«3, 11 It) (0 'll. r. I (o)J. fl21 
I bin tiff* Appoar^nco, ili<m>wnvr>aiit for dofanlt of, .'‘ST 

non-oppoAranro, tTj<^t»n;» applirstion to rr«tor» fuit dwrax*<ed for, 5'’2. 
5D5, 11 10(0 43, t 

(TratitingAppIimtion to n^lorB unit for, 

plmdin^, order rcfu^inp to *t nio out. &■* i>ran<laloii4, «nd. Hit 
lYivj Council appeal — Srt IVjvj Council .Appeal 
procoiluro in A]'j>oal4 from orders. 't;! fi lO'tJ 1121(0 -fX r. 2]. 
rr-admit, rrfuijng to, an appoAl, 1010, 1091, 1120 (O 43, r. 1, cl (t)J, 
rp admittinj; an appeal, lOjO loil 

recoiNtr, dircctinj;, in a ruit to adranre moncya to a puttdian O’f Ultm. lOGd. 
granting application to appoint. lOH'?, 1120 (O 43, r I cL (»)J. 
rejecting application to appoitil, f(W.%lf20(0 4X r I, rl (tJJ. 
refusing lease under 1 1 12 of the ( hsrier. 13*0 
rehear, rtfiuung to. an aj I'csl. 1120 (O 43,f l.cLfi)). 
flcligioos fiidomncnt, order to appoint a new member on Commiftee of, 7 
rejecting application to act a^Kleortlcf gnintif^ leave undereL 12 of Charter, 13lfpl31J" 
remand, order of, 317 (4. 105 
remand of ca«e, 1101. 1121 (O 43, r 1(a)) 

re aale. alloanng or disallowing application for recover} of loos on, SOO* 
restitution, directing, 413 (4 141). 421 

reriew, granting application for. 1 121 (O 43, t 1 (ir)), 1152, 1151 
rejecting application for, 1154 
revision, orders made in. 301, 392 
rules relating to appeals from orders U-t (t^ 43, r 2). 

Kile certificate, allowing or refu4tng ameiulmeni of, S{| 

eole of immovable projicrts, setting aside or refusing to set aside— 

on deposit of decretal amount, 817,31$. 
on ground of irrrguUntjr or fraud, $31 
where jodsment .debtor has no ealeablo interest, $33. 
under O 21. r 92. r 835, 1120 (0 43, r 1 (2)J 
when decrcc-hoMer purchases Without leave of Cout** 
S03, Ity>lO -tX r 
second appeal — 5ec becoud Appeal 

oecunty for cost*, dismi^Bing petition prating Court to receive, lOSX 
directing plaintiff to give, 910 

refusing to extend time for furnishing, and directing Appeal to 
Pnvy Council to be strucl off, 1139 
refusing to set aside older of dismissal for failure to fnnush, 91I» 
1J21)(0 43,r !{*)) 

refusing to restore appeal rejected for failure to famish, IC^ 
rejecting appeal for failure to funikih, lOSo. 
set off, disposmg defendant s claim to, 681 

stamp, rejecting tnemorandum of appeal on ground of msafliciency of, lO 
stay of execnfion, refusing, nndcr O 41, r 5, p lOSO 



INDEX. 


1633 


Appeal from Orders— «n/(/ 

luit, compromiso of, rccortling or rofusing to record, 003, 1120 [0 43, r 1 (m)] 
fo restore, granting application, dismiascd for phintiff a non appearance, 692 
to re«tore, rejecting application, dtsmivsed for plamtifl's non-appearance, 692, 
1119 fO 43, r 1(c)] 

to withdraw, granting leave, with liberty to bnng a fresh suit, 7 
granting leave to plaintiff to abandon part of claim or withdraw from, 891 
surety, orders against, 427 

time, enlarging or refusing to enhirgo under a 148, p 428 

transfer of decree, rejecting application for, 101 

Vice admiralty iun«diction, orders made in exercise of, 1350 

witness, directing attachment of property of, 051, 1120 [ 0 43, r I (3)] 

Appeal under cl 15 of the Charter- 

meaning of “ judgment ” in el 13 of the Charter, 1349 1332 
what decisions are “ judgments ” and appealable, 1354 1350 
wrong exercise of discretion may be a ground of appeal, 1351 
Appellate court— ^ec Appeal 
Appearance— 

sgent, by recognised, 503 (O 3, r 1) 

mere presence of recognised, m Court, is not appearance m suit, 605 
defendants, appearance of one of scieral for others, 478 (0 1, r 15] 
dismisal of suit for default bars fresh suit, 588 (0 9, r 0], 690 
remedies m caso of, 589 

exemption of certain persons from personal appearance, 402 [ss 132, 133] 
exemption of public ofUccr m certain cases, 280 (s 81] 
firm, appearance of partners, where suit brought m firm name. 035 [0 30, r 0] 
Cevemment, fixing of time for apjiCArance on behalf of, 924 (0 27, r 6] 
inherent powers of Court to restore euit dismissed for default, 602, 603 
meaning of, 689, 6C0 

next friend, non appearance of, at hearing, 591 
non appearance of claimant defendants in interpleader euit, 1020 
parties, 5S3 595 (O 9, rr S 12) 

at adjourned heonng, 055 [0 17, r 3] 
parties to appear on day fixed in summons, 582 [O 9, r 1] 
partners, where sued in firm name, appearance of, 935 (O 30, r C) 
person, appearance ol party in, 589 

Court may order appearance of party in. 512 (O 5,r 1),C07[O 10, r 1(1)] 
consequence of non attendance in, OOI [O 0, r 12] 
pleader, appearance of party by, 60 > (O 3, r IJ, 680 690 

procedure where defendant has goo«I rauso for pretioua non aplTArance, 680 
to 9, r 7] 

f^ijtidicala, and dismissal of suit for default, 79 

restoration of suit when aufticient ea>i«a ehowii for lion «| i>earBiirr Tss [O !•, t I*) 
women, exemption of, from personal «j»|«enrance |02 (• 1131 
Appllcjitlon— See head under which nj I Illation t* in*»le Amen liueiit firsiMir 
piir/e, Fseeution of decree, sub head (1) 

Arbitration— 

agreement to refer — .See siih lira t Onler « f »efr»»^i. e n eni 1 c, In 

appeal from decree j«K*e.| on awanl 1275 

onlen. aleeil «t( Ilfs'! «.»••■> !• » 't 

urt At «)>At r'Aie > All >■1,1 o Altf fs In tl.| •'* In a) |.-«I I |,n>) 


*1 1 'elltteli 



153t 


IXPEX. 


Arbitration— 

njiplicniion to tiiil for imJer of rcfrrrnro, Ii.'9 IjoO [‘^ }i If, fora 1]. 

arLitntor, ft}ipomtnicnt of l2fl**tVh If, |nra 2] 

of now, 1 J»>i {‘w 1« ir, ]<.irn ’5], 12(V’, 

cnn'O'inrrirc nf (li«ob«lirnro to Duminon* to«tten>l boforo, 1200 ["vIl II, para 7(2)1- 
(irbitmt* r, rorniptmn < r mJvon*!uct of. 1272 [*<h If, p-ira 1 "J (I) (a)J, 1273 
•Icilli of, 1 J*>t fVh II, }>arft f'(A)(i}]. 

«lm*inn of niftjirit\ of, 12rtl 

•Icle^ation of duty b< , I2ai 

difTrrrticr of opinion omon" 11, p.»ra -t] 

distinrlmn WtwTon T»luori»nd, 12S2. 

onpoucrin;, to A;>pnmt *n umpirr, 12(73 {^h II, para 4J. 

form of onirr for appointment of neir, 1 203, 12^0 

i* the eolo and final judire of alf quei(foiL« of fact and of lac’, 1275 

•lud^e maj bo mvle, b\ consent, 123 

lenMn;; ItritKli India, I2ai Cxh II, para 3(2i)(iii)]. 

necc«iity of prc»eneo of, at mcetinija 12CS 

nolieo for appointment of nc«r, I2rtl. 12(73 II, para 5j. 

power of Court to appoint new, may be limitdl by agreement, I2(w 

ponfoi of, f2CC (Seh If, para 6) 

refuiins to act, I2di (Sch If, para 3(i){i01 l2C(3 

rerocatton of arl itretor aauthonti. 1261 

iign a«*ar0, need not, in pre<encoof each other, 12(>5 

itatcnient of epecial eaao by, 1208, 12b0 {Sch II, pira. 1 1 J- 

summoning of witncs-cos before, 12CC. 1267 [Scb. If, para. 7]. 

umpire cannot be, 12(>4 

where Court acts as, 1282. 

award- 

arbitrators need not sign award in presence of each ether, 12CS 
decree based on award modified by Court, 1278 

proTi'ions relating to, apply to awards, 733 
ilclirery of, 1208 

documonts and depositions to bo filed with, 1208 

estoppel, from impeaching ralidity of, 1267 

execution, where award indefinite, 1270 [Sch II, para 14(6}] 

of, against a firm, 763 ^ 

expiration of period fixed by Court, where award is made alter, 127- 
[Seh IT, para 15(I)(c)J 1275 
extension of time for making, 1267 (Seb 11, para 8] 
fixing of timo for makug. 1262 [Sch. II, cl 3 (1)]. 
form of, 1290 

illegal, patently, 1271, 1272 

invalid award 1279,1280 

judgment on award, 1277 [Sch. H, para. 16j 

making of award. 1263 

modify or correct award, power to, 1260 [Sch. II, para 1 2]. 
notice of filing of award, 126S [Sch H, para, 10] 

part of award upon matter not referred to arbitration, 1269 [Sch lb 
para. 12 (a)] 

remit, power to, 1270 [Sch H, para 14] 

revision, whether decree passed oa an award, is subject to, 1281 

whether order settug aside or refusing to set aside an ward i» 
subject to, 1277. 
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Arbitration— «nW 

award — 

rujudiaita, and refuel of Court to filo a private award, 1294 
second appeal, when lies on a decree passed on an award, 1281 
setting asido award, grounds for, 1272 [Sch II, para 15] 
signing and filing award of, 1263 [Sch. II, para 10] 
stay of CTocution of, 735 
amt to fct aside, 1277 

superseding arbitration, where award is made after order, 1273 [Sch. II, 
para 16 (I) (e)], 1275 

time withm which application to set aside an award should bo made, 
1277, 1278 

where award has left undetermined anj of the matters referred to atbi 
tration, 1270 [Sch, II, para 14 (a)], 

costs of arbitration, 1270 [Sch 11. para 13] 

death of arbitrator or Umpire. 12C4 [Sch II, para 6 (6) (i)] 

party after application, bat before order of reference, 1 2C1 
decree on award against Hindoo widow, how far binding on reversioners, 69 

e<>«r.T>r,el V t 1 _ »1 •AA- 


Mecution when award indefinite, 1270 [Sch. II, para 14 (6)] 
form of application for order of tefctencc. 1295 
order of reference, 1293 

order for appointment of new arbitrator, 1205, 1290 
special case stated for Court a opinion 1296 
fraadolent concealment of matter which ought to have been disclosed, 1273 [Sch H 
para 16 (!){<.)] 1075, 

Indian Arbitration Act IX of 1899, application of, 288 289 
Binoe, winrtAer agreement to refer <0 arbitration on tehaff of, requires sanction of 
Court, 955, 956 

onler of reference in a suit 1262 [Sch IT, para (3)1 

appointment of arbitrator, 1 262 [Scb. II, para (2)] 
effect of, 1202 [Sch II, para 3 (2)], 1263 
form of application for, 1296. 
form of, 1295 

supersedmg 1205 [Scb II, para 5 (2)], 1360, 1272 
[Sch. II, para. 16(2)] 
who may apply for, 1258 1200 
future differences to arbitration, 1231 
matter in difference, 1200 

notice of application to file. 1283 [Sch. IT, para. 17 (3)]. 

rerocation of, 1235 
validity of. 1287 

where no provisioo for appointment of umpire in, 1285 
on an Agreement to refer, 1282 12S8 [Sch II, fnraa 
and 18] 

appeal from order filing or refusing to file agreement to 
refer, 1S85 

•taying or refusing to stay iQit 1288. 
application to file agreement 1282, 1283 [Sch. Il 
para. 17^ 

sppointmenlofarbiirsfor irsjfSch. //, para. 17 (4IJ 
Slav of suit 1285 (Sch. If parv 18). 
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Arbitration— f 

npplioAlion b\ to Ruit for i nicr n( rrf<Tfn<-p, J IJCO li If, pra 4 

flrbitrator.nppof/itfJicrtt o/, JjCifSh If, |nni ”J 

<f nrtt, II.^Kira S] irr^'. l.Yfl 

con«o<]ijcnrp of (!it(>b<vlirnrn tocutnmor» tosttrn 1 b**forp, l2i>/J [S h II, para 7{J)J- 
arbitmt<r fomiplion or imv-on«liirt of, 127J [<oh. 11, para 1'!{I)('»)1 J2“3 
ilrith of, l.'CJ [S'h II, para 
«lpcision of majnnta of, 1201 

<1c!(^fttion of «lutv La, 1201 

ilifTortncp of opmt n amon", t2> 3 [^Ii II, pin 41. 

«lt<tm''lion bftwcfn ralurr an<l. I2S2. 


lu Ifje m«j bo mailc, bv ron^rnt, 123 

Ioann;* Unti^li ItuIiA, 1201 (^b If, para S(f>}(i>i)I> 

nrcp<-<i4 of pn^v-noe of. at mrotmgR, 12C5 

notice for appointment of n«», liOf I.M5 f^fi If, para S]. 

power of Court to appoint new. may bo limilc<l by agreement, 12(13 

powers of, I2C(} (‘vfe If. para CJ 

refusing to act, 1201 (Sch If pira 1200 

rerocation of arbitrator a anthonis, 1201 


• . L 

umpire cannot be. 1201 
where Court acts as, 1282 

award — 

arbitrators need not sign award m presence of each other, 1268 
decree based on award modified by Court, 1278 

provisions relating to, apply fo awards, 733 
deliecryof, 12<38 

documents and depositions to bo filed with, 1268 
estoppel, from impeaching validity of, 1 207 
execution, where award indefinite. 1270 [Sch 11. para. 14 (6)]- 
of, against a firm, 7C> 

expiration of period fixed by Court, where award is made after, !-<■ 
[Sch ir, pars. I5 (I) (cJJ. 1275 
extension of time for making. 126? [Sch II, pars 8] 
fixing of time for rosking, 12C2 [Sch. II, cl 3 (I)]. 
form of, 1296 

illegal, patently, 1271, 1272 

invalid swsid, 1279, 1280 

judgment on sward, 1277 [Sclu If, para 16J 

ntsbng of award, 1263 

modify or correct award, power to, 1269 [Sch. U, para 12]. 
notice of filing of award, 1268 [Sch II, pars. 10] o i, TI 

part of award upon matter not referred to arbitration, 1269 [So“ ' 
para 12 (a)] 

remit, power to, 1276 [Sch U, papa 14] 

revision, whether decree passed on an award, is subject to, 1281 

whether order setting Mide or refusing to set aside an wa i* 
subject 1277 
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Arbitration— fonfj 

Award — 

resjudicala. And rrfu«.il of Court tofilo a private award 1204 
second appeal, when lies on a deciro pa<«ed on an award, 1281 
setting a^ido award, grounds for, 1272 (Sch II, para 15] 
signing and filing award of. 126S [Sch II, para 10] 
stay of execution of, 733 
suit to sot aside, 1277 

auper«edjng arbitration, where award is tuade after order, 1272 [Sch. II, 
para. 15 (1) {«)], 1275 

time within which application to set aside an award should be made. 
1277, 1278 

where award has left undetermined anj of the matters referred to arbi 
tration, 1270 [Sch. II, para I4 (o)], 
costs of arbitration, 1270 [&h II, para 13] 
death of arbitrator or umpire, 12G4 [Sch II, para 5(6)(i)] 

partv after application, but before order of reference, 12C1 
decree on award against Hindoo mdow, how far binding on reversioners, C!) 
estoppel from impeaching \alidity of award, 12C7 
modified by Court, 1278, 1273 

endence of arbitrator where charged with misconduct, 1274 
execution when award indefinite. 1270 [Sch IT, para 14(6}] 
fonn of application for order of reference, 1295 
order of reference, 1 295 

order for appomtmeut of new arbitrator, 1295 1290 
special case stated for Court 8 opinion 1290 
fraudulent concealment of matter which ought to have boon disclosed, 1 272 [Sch. II 
para 16(1) (6)] 1275. 

In . j. ^ - 

Rlt . » 

order of reference in a suit, 1202 [Sch II, para. (3)] 

appointment of arbitrator 1202 [''ch II, para (2)] 
effect of. 1262 [Sch. H, para 3 (2)] 1203 
form of application for 1290. 
form of 1295 

superseding 126o [Sch II, para 5 (2)J 1200 1272 
[Sch. If, para. 15 (2JI 
who ma> apply for, 125$ 1200 
future differences to arbitration, 12S1 
matter m difference 12C0 

notice of application to file, 1283 [Sch. If, para. 17 (3)], 
revocation of, 12S5 
validitv of, 12s7 

where no provwioo for appointment of umpire in, 12\3 
on an agreement to refer. 1282 12^8 [^h. II, paras. 17 
and Ih] 

appeal from order filing or refiLslng to file agreement to 
refer. 12*13 

staving or refusing to stay tuit, 1288. 
application to file agreement, 1282, 1283 [ScX II 
para. ITJ. 

appomtmeni of arlelntor, 12S3 [Sch, II, part, 1 7 (4]] 
>ta> of salt, 1283 [SeX II, para. 13^ 
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Arbllfftllon—fon/f 

Rwart!— 

cihli rof rrfrtrtirt' t)ti aKrrfiHriii* (Anr<<r, 12 r 3 12'l‘>[Sch II, para I7J. 
irfi n nco |o, hnw far hr Khotlula II, SSS [i hoj, 

rt'rocatinii i f arhilrator'a aiillitiritt, IZAI 
roxUlnn. 12^1 

»<'coniI apjiral wlim lifH 12^1 
niiipirtv— Srr Arhitmlor 

npixiiiitmcnl of, 1201 (Sell It, pan 4 (I) (a)] 
iiinpin , tie'll (<> arl ilratr, 1207. I2< 4 (‘vii II. {vara. P). 

^'ithllrn^tal fmm (iiit aft'^r nt< n nra (oarl itralion, R M, I JOI. 

AfbiiraiiMi «rith*ut lol*r*«alI«n at Caun 12^1 

ApjNvtl fn ni onlcr lllin;; nr rrfuamf; to filnaMan! mail « in, 1203 
AhnnI, npi'IIoatfon to flln, tiiadn on a rrf« nnr**, I2 ^'*(*h./i 1 1, pm SO] 
np] licntton n«t ami itgiitrrr<l a.a a luit, 1201, 

0 < rco on, 12 U (S. h 11 j«»ra 21(2)} 

flliiifj an I rnfom ment nf, I2l»l ("> It II. pan 2| ] 

no powir (n n ixit nr amomi llm avrani, 12)2, 1201 

f(f^{t<aTf<aa^l«'cn«M» “Aj'.aAnnf foot f»t AW, •OlO}] 

oral 1202 

pirioil avithin uiiUh applnailnn f >r Cling of. ahrxiM U> madr>, 12)>) 

lafn-wl to file, an 1 rt* fuUfntt. 12JI 

aniiil. cniKiuiiteH a bar toauit nit original liemaixl, I21X> 



publio cliantabln (niM. naani rrinimg to, I2^> 

Arrest detention— -pp 2 >h 2M (»«. 'voj. .s^ Arroat l« font Juilgmmt 

Attibii<«jtilor or ciiao^ of fonigii Slatootompt from 2^3 [a 8(1(3)] 
npiaMil from order for <U(ontion 3 it(« lOi, cl (l>)] 
nmat odicr than In oxteutiun of ilcrrro -1031* 131] 

Ufoiti judt,iiicnt. JIB [r (*l I. U‘1l 1037 { O 3S n- 14] Arr-t 
JiiiIgnieMt 

romp M«a(ioii for trruiigfal I>cforoiuilgiornt, H3 IlCfa 03] 

conjugal ngli(«, diicia lion of Court* In ilccrro for it ttitutlon of, 7-10 [0 21, t 33J 

dom'd in execution of 2tH2l()[a 65] 

dcoreia tnforeeaMo lij ditentloii in prison, 73C 7-10 [0 2|,rr 30 32] 

(liroetorr, ol, In deervo against corpiratl m 737 [0 21, r 32(2)] 
tUniF hnnklng ofKn nJ tho outer, Jor urn'll, JtO 
dwriliiig liou<onot to bocntcnil lx tarn n*uu<( land sunrise, 20S[s 63J 
exicution in, ul docroo, 20$ 210 [s 6S] 
exom I tion of aroinon from am si, 2I2 [s 60] 
exempt from, nmUwsador or onwj of foreign State, 2’<3 [s SC (3)] 
judicial ofiictr, nlicn, 103 [s. 135(1]] 
ineinlH.M of tegisUtiro boilios, 406 
parties to suit and iheir pUaders uheii, 403(8 135(2)] 
publio ofiioer, nlicn 2i>0(s 91 (a)] 
nitnessi's, nhen 40 If* 135(2)] 

Mcitiicn, «licn,2l2[s 60] 

Imprisonment for debt, 750 ^ , 

Injuiation, of prson guilty of UixoUdienCOtoordcr granting, 1050[0 30 r .( Je 

iiisohiiKV of judgment debtor, and, 210 
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Arrest and detentloc-^OTiti. 

intenm protection order and re arrest, 213| 

judgment-debtor, unm«fia/< arrest of, on decree for payment of money, 703, 700 
[0 21,r.U(l)} 

insolvent, procedure when judgment debtor expres'es lus intcn 
lion to be declared an, 209, 210 (a 33, cl 4) 
procedure on appearance of, in obedience to notice or after arrest, 
20S 209 [a 55J. 749. 750 [O 21, r 40] 
re arrest of, 213 fa 5S(2)1 213, 730JO 21, r 40(4)] 
release of, 212 214 [as 58, 59] 

when unable to pay. Court may disallow application for arrest, 
749 [0 21, r 40 (1)] 

jurisdiction, where person to bo arrested is outside— 

(1) and arrest is to bo made in execution of a decree, 159 [s 30] 

(2) where it is to bo made under other provisions of the Code, 40C [s 13CJ 
notice before arrest, 74C, 747 [0 21, r 37] 

notice to, before entry of room, 209 

pardamshm women, when not exempt from arrest, 402 [s 132 (2)] 
penod of detention, 212, 213 [a 58] 

pubbe, meonvemence to and arrest of certain persons, 209 [s 55 (2)] 

re arrest, 213 [a 63(2)] 213, 750 [0 21, r 40(4)) 

release not a discharge of debt, 213 (e 58 (2)) 

release on ground of illness, 214 [s 59] 

subsistence allowance, 212 (s. 57] 748(0 21, r 39] 

surety, discharge of, 211, 212 

surctyforappcaranccof judgment dcbtoriimlerarrest 209 J10 [h 57(4)] 

warrant for arreat, 748 (0 21, r 38] 

to whom addressed, 747 

without warrant, illegal, 733 

witness, arrest of defaulting 051 (0 16, r 10(3)] 

woman, and a, for money decree, 212 (s 50] 

Arrest before Judgment 315 [s oij. lOJ* i037(O 34 rr i 4) 

appeal from orders relating to 1030 1037,II2i>IO J3 r l(j)| 
compensation for wrongful arrest 310 310 (■ 05] 

defendant, when, ma' boarro^ted lx f >ro lUilgiiwHt, HUt 1l)33[l) I**, r I), 
period of detention m pri'on 1037(0 3s r 4) 

security, order to fumi'*!!, for apjiearanrr K r 2) 

when) defendant fads to furnUb, 1037 |0 34 r 4 | 
surety, procoduroon application l*\ loin «li« hsi\ I lOJrt It) 17 (O 3s r 3) 

Assessors— 

Admiralty and \ ICC admiraltt ca«e« in 4I14 (• ||u^ 

Assets— Hateablo diitribuli in 
Assignment— 

In pentlen-* doctrine cf sso 

of dccri'e 713 7J1 .Sre 7 raiwfcr c f |a • ii'e 
of interest In suit S'd (O 5." r IHj a7* w*ti 

{firKtlC’iL’^aflcri'wl ItxtvO i** •• (|.| •* T «l.1 O'r k'a 

j-n I iiK a) i»v.l *•*■« 

of croM-deetTx' an I rsciitl • ”71 t laifll 

h-rt [d 77 r l'»J 
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Attuliment— 

*clual wizuro ol motalilr properfr m of jwlgmctH-drUoT, 751 (0. 21, 

r. -13J, 

adjudication onlcr, rffcct of, on «ltac}ini<>nt, JS-t, 23'> 

ndjnstmcnt of atlAclic<l iJcruH* wh^n inf‘fT<>ctiM}, "flS. 7C‘> (0 21, r. 51 10)), 771. 

adirr^o pixHCvion, cfTccl of, *8*). 

agTjcultiiral prixluce— AjtriciihHnil prnduco. 

nttiu-limrnt of, 7r>i(0 21, r fl) 

AgricnUunMa liouji« ocoMpwtl by, Ji* 
alionnlion, tcmpornry, of attarlml lanil, 235 

allowanc<-i, Iruir Ic«<i than Mtaty, of a public officer ttlulcab-cnt from ilatr, 221 
ftntjcjjfttory attaclimcnt, »G*l 

appeal from order of coinp^nHaiion for wronirfulatlacliment tefore jud^’ment, 31“ 
a«‘ct«v claims for rateable distribution of an* claims cnfoiwaLIo nndcrattaclimcnt, 
231 (• fit, IlTpIii.]. 233 £30 

Ix'foro judjjmcnt — sub head *' Altai^linicnt before jBiIjment " 
lionix sanctioned by Ilaittray Compans to its secrant, 2i0 
cliaipe. atfaclimcnt do^s n<»f create a, 23 h 
claims, enfnrciablc under, 233 

c/aims, iripvffjfatmn of — •S’ccaiib firacl '‘Iruesfifstion of claim* " 

Collector applieation forattaeliment o|Un<lrrgi*ferr<Iinofn«o/, 7t'*'l0 21, r Ifl 

cninpen«atian for uron^ful, 3)5 310 t>5j 

compul«orj deposit* in I’rasidcnt fi»n<l. 2t0f* CO (1) (t)), 224, 223 

ronimct of sale, and. 232, 772, 783. 

contrary to aucb attachment. 231, 235 

cooking toscK 221. 

current com or eurrcQcj notes Mliero propertj slfarliedi*. 774(0 21, r MJ- 

ilamages, nttacliment of right to sue for, 215 (s DO (IKc)] 

debt, attachment of. 220. 221. 751 (O 21. r 46J, 753 

decrees, atfaclimcnt of. “07 "OlfO 21, r 53J 

default in proccwling w ith execution after. 774 (O 21, r. 57J 

dirclluig house, seizure of propertrin, 227 2251* 02) 

easement, transfer of. pending attachment. 232 

effect of, 238. 

execution proceedings, strucl, of. effect of. 237, 238 

exemptionfrom, of stipends and gratuifios of certain family pension fiuitls, 223 
firm, in case of decree against. 701, 702(0 21, r CO) 
garnishee s debt, 756 — See Ganiisliee 


r 45 {5)). 

immorablo property, particulars in application for attachment of. 700(0 21, r 13) 
irregularity in attaching property, 824 

judgment debtor, examination of, as to hw property, 750 (O 21, r 41) 
jurisdiction, Court has no, to sell propertr without attachment, 242 
jurisdiction, where propeitr to bo attached is outside— 

(1) and It IS to be attached in execution of a decree, 159, ICOfs 39) 

(2) where It is to be attached underother prowsions of Code, 496 (s 136) 

labourer, wage* of, 210 [s 60 (1) (1)1 S33 
land assigned for maintenance, 218 
land burdened with semco of pnWic nature, 218 
.land paying reienuc to Goeernmtnt, uttaelnnent of, 772 (0 21, r 54] 
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Attachment— fonW 

life policj, 757, 

liquidator of registered company, position of, 239 
niaintenanee, right to future, 226 [a 60 (I) (n)}, 223 
Tnesno profits, before determination of amount of, 751 [0 21, r 42] 
money decrees and mortgage decrees, 770 

valueof propcrtyattachedinc4seof,722[0 21, r 17,proviso] 
mortgage debt, attachment of, 755, 756 

movablopropcrty in posscssjonof judgment debtor, 751 [O 21, r 43] 
morsbJo property not in judgment debtor’s possession, 709 [O 21, r 12] 
native army, pay and allouances of soldiers and followers of, exempt, 216 [s CO (1) 
(J)]. 224 

negotiable instruments, attachment of, 763 (O 21, r 51] 
notieeinca«eof decree passed bj anotherCoMrt,7C8[0 21, r 53(1)(6)] 
objection to, on ground that property is not saleable, when to ho raised, 226, 227 
objections to attachment— •See sub (tead " Inxosligation of claims and objections ” 
Official Assignee, attaclung creditor has no priority over, 238, 239 
partition after, 779 

partnership property, when attachable, 759 [0 21, r 49 (1)], 701 [i6 , 50 (1) (o)j 
pensions, private attachment of, 223 
pobticnl, attachment of, 223 

policy offocted by married man for benefit of liis wife and children, 220 
precept, attachment under, ICO [« 46] 

preliminary decree for possession and rents, attachment under, 7 >1 [0 21. r 42] 
pnonty, where fund in Court i» attached by sescral decree holder* 760 707 
property attached m execution of decrees of several Courts, 228 [s 03] 
liable or not liable to attachment. 214 217 CO] 
in custody of Court or public officer, 70^ {0 21 , r 52] 
in custody of receiver, and, 766. 

of defaulting witness, 651 (0 16, r 10(3)] C52 [0 1C, r 12] 
of person disobeying ordergranting injunction 10 j 0(O 30, r 2(3)] 
of rcociier in enforreroent of his duties, 1060 [0 40, r 4) 

ProMdent fund, compulsory deposits in 216 (m GO (ij (k)], 224, 22 o 
raising of, and subsequent restoration of, 230 
remoial of. 773 (O 21, r 65] 

salarj of officer of His Majesty » regular force*, 226 
private servant, 224 

public officer or railway M“rsant or Mrsanl of local authority 21’>, 210 
[» 00(1), cl (i)J,753 75910 21, r 4SJ. 
sen let right of personal 222, 223 
shares in a corporation, 771 [O 21, r 46 (I) (6)J 757 
share of judgmint detitor in movables, 75S (44 21 r 47J. 

•‘'fn /Aon omami nt« 221 

sueei«sslon, cipectanev of, JIG [a <^>(l)(in)l 22 i 

title or pnontj <jiie«li ms « f Ivwliatt urt t«» U« ih t« nmii'sl, tl>-* [O 21 r 52, 
proviso]. 

tnnsfi r of cosrtm iil pending atfachinent. ?32 

attached I r..i»rn 23<l 231 1* «I1 .’H .31 
vesting order elTeet of « n altael mri t 231 .3 » 
warrant of 732 733 («l 21 f 21) 
windint, op < nl r efTe | < f • n wtla I n*e* l 23 • 
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Attachmcnl— rt>nf(l 

Aiuchtncat War* jH<}rtn«al-~')l *t [h 01 (&)], ]03i>10l3 (O 3**, rr. 5-12J 
nffrieiihuml prolueo not AltichiUr brforrjuilijmrnt, 1013 [0 3^ ^ 12J. 
nppcrtl from onlrr* rcUUn:; to, 1120 [O -13, r. 1 (^jj. 
comjien^ation for Mron;:ful •fUfl»ni«it, 311, 31C ft. 05] 
contrnct of mK An<f, lOIJ 

lioltlers, ilooii not Kir n^lili of ottirr, 1012. 
fletcrmmition of aitAchincnl for rWrro hoi i defiult, inipplicaU?, *71. 
dnorcc pnicrcilinsi, nonttAchmrnt before In, 103'^ 

ofToct of, on nlirriAtion of proporlj, 23J. 

itiTiMli;;atiQn of rlnims to property AltAckM Ivf )n judgment, 1011 fO 38, r 8]. 
jun^iljction. Court mi^ attach Itofore jucl:;mcnt property •ilu.ite ouUidc, 10(0 
mode of mAkin?, HUO [0 38, r 7] 

rartncr«hip property in nuit for pirtncrtliip account*, whether liable to, 1038 

power of prOTineial eninll crtu«e court, in. 23 

property to Keattaclic<l, i'}>ocificAtion of, 103S, (O 38, r 5(2)) 

WAMAcftiBcrtl rttf? after rV*nn*, Ji,r 21]. 

rcmoicil when may bo, 1011 (O 18, r OJ. 

ilia of proper!) under, pemon holdin? tiecreo may apply for, 1012 (0 33, r 10], 
«ecurit\ for productwu of property, when defendant should fumnh, 1037, 1038 
(O 33. r 5J. 

thinl partie* does not a(To< t nshU of, 1012 (0 33. r 10] 

transfer pm-ale, of properti , pendins;. 1033 

resting onler, effect of, on Attachment before judgment. 1038, 1012 

when ordered, 1037, 1038(0 38. r 5], 1010(»t>. r 0) 

where cause not shown or eecunti not funiishe*), )0i0 (0 58, r C) 

wiHidmuTiI of, when onicred, 1010(0 33, r 6(2)] 

wrongful, suit for, 1010 

laToaUgaliaa «f claioii aad ebiaCUanr— 775-790 (O 21, rr 5S C3] 

appeal from order made on applieatioa of third party objecting to Attachment, 7i6. 
778 

burden of proof in suit to establish nuht toattAched proper!) , 789 
claim, when to be allowed, 779 780(0 21, r 00] 
diAiJJowcd, 781 [O SI. r 61] 

evidence in support of claim or objection, 778 (O 21, r 59] 
mortgage claim, continuance of atlachment subject to, 732 [0 21, r 62]. 
mortgaged property, objection by third party to sale of, under « mortgage decree, 
mortgagee in possession, objection by, 783 
objection by third party to Attacbment, of debt, 777 

?.V _ 

sale of mortgaged property under mortgage decree, " 
to attachment by third party, 775. 776 (O 21, r 58J. 

after sale, 777 

to attachment by a party to suit, where, 176, 177 
when allowed, 779, 780 [0 21, r 60) 
disaUowcd, 781 10 SI, r 61] 

order allowing or disallowing tlaim, when conclusive, 783 [O 21, r 63) 
party, judgment debtor necessaiy, to suit by unsuccessful claimant, 781 
paj ment by claimant under proteat, 788 

purchaser, rights of, svhea property js sold subject to a mortgage, 7Si, 783 
when notice of mortgage given in proclamation, 783 
release from attachment, effect of order of, 780, 781. 





10-11 


Attachment— CO niif 

InveititalioD et claim* and ebjcctiont— 

Bale, postponement of, pending inquii^ into clttm, 776 [0 21, r 58 (2)] 

Bttit, declaratorj , by defeated party, 783 [0 21, r 63] 
ma} claim consequential relief, 785 
value of, for pecuniary junsdiction 789 
suit to set aside fraudulent transfer by judgment debtor, 789 
Berenue Court attachment, 790 

third party, avLero objection to attachment is made by, 77o [0 21, r 58] 
objection bj , to attachment of debt, 776 

to sale under a mortgage decree 777 
remedies open to, for releasing property from attachment 776 
time withm which suit under 0 21, t 63. should be brought, 784, 785 
title. Court not to go into question of, 778, 779 

transfer, private, of property by claimant after release from attachment, 780, 731 
trust, property held upon, 779 [O 21, r 60] 

Attendance — 

corporation, officer of, pou-cr to require personal attendance of, 928 [0 29, r 3] 
duty of witness to attend at each heating. 653 (O 16 rr 15,16) 
of person able to answer questions m suit against Government, 024 [0 27, r 6] 
witnesses before Commissioner, 921 [O 26, r 17 (1)] 

to give evidence or produce documents power to compel, 136 [s 30 (6)) 
witness, when not required to attend m person, 654 [O 16 r 19] 

Attorney- 

admissions by, 17 
authority of, in suits, 10 

bill of costs when privileged from inspection, 619 
compromise without client’s express authonty effect of 10 
IS an officer of Court, and amenable to disciplinary junsdiction 1330 
lien of, for costa, S70 591 

and rateable distribudon. 270 

processes of Chartered High Courts that may be served by attornejs 1157 
[0 49 r 1] 

powers of Chartered High Courts Ste Chartered High Courts 

Auction- 

court sale as a rule to bo held by public auction, 791 [O 21 r 05^ 

Auction purchaser— Sec Possession Sale sub head Purchaser 8 title 
amendment of mIc certificate 841 

appeal from order allowing or refusing amendment of sale certificate 811 
benami pun base. 244 [* 00] 215 

benami j*urthi«cs at execution sale« for benefit of jud^/nent-debtor, 213 
benamidar, where ccrtificale<l purchaser w, 245 247 
certificate of sale to 8.19 [O 21 r 9ij. 

aanance between ] nw Ismation an I n|(> wl I 
compensation to on iwHinR a«i te aale Ml jtt 21 r Ml M'» 
default in paj ment of dejawit 1 \ at c< irl sale 21 r 

dfUverj of possess] n to 842 811 |t4 21 rr U t* I J'lssessim 

properti in iweujiali Ml c f j 1 l,.n>ent.«lel I r t»l2|l> 21 r 1* t 

.lleianf MH«» 21 r l« J 

dejKMit Iv. at court sale N il** 21 r MJ 

di«ix>s.ses*i n 1 1. Mfl l'» 21 ' I'"'! 
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Aactlon purchaser—^onfi? 

cxpcufian (]trr«ti)n« liel»c«n »Mrfi m i>ufchi«or, «Ifcrro boWer and 

ju(};^m(nt dphfor, 177 IRI 

Iimitatimi, an to, for for dilnri^ <tf pon-w^jon, 812 

mr<ne profit*, o! piirt-hanrr to, 2<J 

DiortgaRr, wfiert? propcrtr ii kbM aubjoot to or «ith tiotipp of, 7K2. 

Kimt pa««t* lo purrlta*rr on Court «!<• of irtimoxaLIo projvrt^ , 819,810 
mnrfpuffsl proi>rrtr, 811 

pnrt^, npocn-natj, to appltoafion umlrr O 21, r 8*1, p SI7 

to«jip]iPA»ion umlpf O 21, f pi' 828,829 
" rcprr«<‘ntati\c of jv^rtip-s tounjt, wi ptltrr tna, untlrr a 47, p I7'> 
rr mIc, (Ipfaiiliin;; punliavr annwrnlifo for lo>n on. 798. 709 [O 21, r 7IJ. 
rcnintanco to dplurn < f p<w“r~*«i«n lo, 21, r 07] .Srr ro««*<»ion 

rcnlitHtiofi againnt. -118 

anJp, npplirnlion to art amdo, whrrp ju<l|{mon( «1< btor Jias no snlrablo interest, 812 
(O 21. r 91] 

cerli/toalp of, to, fi.T» (O 21 r Olt 

m psccutmn of ilecnp. wlien lool and when »iii>hWr, 242. 247 
setting a«i<lr, conipcnnation lo purdinier < n. 81 1 {0 21, r 80J 817 
tnit \j\ , nltrr rontirmaijon «>f Mleand Wfone of crrlificAlr of sale, 211, 242 
for ponuevK n 241 

title of 239(s (i*J. 242 See Sile sul> lieml /’imha'rr a title ” 

« eating of proiu’rn in, 239|« 03] 240 
Award“-(‘^ln8lule II) — Arinlnition 

X,an(l Acquniljon Act, appeal from Award under. 328 

Bankers’ Books Evidence Act, '870 
Barrister— CounaeL 
Aclmiaaiona 13 17 

to bind client b\ autlionu of, 17 
arbitration, lo refer to, autliorilj of, 17 
authority limittKl to acta comm judiee, 16 

to the issues in the amt 1C 
eompfoniise, authority to, 15, 16 

High Court Judges, one tbinl of lo be Bamater^ J300 (High Courts Act, a 2J 
judgeship, what BuTn.lers eligible for, 1300 (High Courts .4ct, s 2] 
omission b>, to argue a question of Ian or abandoning same, 17 
professional etiquette affecting, 1317 

who included in term ' barnsler,’ 1316 (High (^lurta Act, a 19] 
withdraw suit, to, authority of, 17 

Benaml— 

purchase, meaning of, 245 

Benamldar— 

beneficial owner, suit bj, agauist benamidar, 247 
execution, application for, bj, 716 

sales, benaml purchases at, for benefit of judgment debtors, 248 
Hindu family, joint, and bcnamipupchaser, 245. 249 
mortgage, whether benamidar can maintain suit on, 9SI 

suit by benami purchaser for declaration that he purchased on his own behaU, *4 
bv benarai purchaser against real owner for possession, 246 
by third person alleging certified parehaaer is a benamidar, 244 [s 60 (2)J, ” 
waiver by benami purchaser of right of possession, 249 
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EW- 

liberty to, 800 [O 21, r “ij 

restnction on bidding bv oflicer, 803 [O 21, r 73) 

Bill of Exch^ge — Ste N^otiable In^trament , eumman suit* 

costs, recovery of, of noting non acceptince of dj«hononrc<l. 103f [0 37, r G] 
definition of, 1031 

joinder of parties liable on same, [O 1, r 6] 400 
summary suit upon, 1029, 1030 [0 37, r 2] 5ee Summan «mts 

Breach of trost— 

particulars of, to be stated in pleading*. *»30 [O 6, r 4] 531 

British India— 

Aden is within, 4 

admimatratora, etc , outside, neetl not be made parties, 940 [0 11, r 2) 
arbitrator leaving, 1204 [Sch II, para 5 (I) (b) (uOl 

arrest before judgment of defendant about to leave 1034 101 >[0 38, r 1(6)) 
commission to examine witness re«i<JiDg out of, 915 (O 20 r I] 
definition of, 4 

firms, suits by and agaiDSt, carrying on business in, 023 [0 SO, r 1] 
foreign firm, when aaid to earrj on business in, 930 
judgment, how enforced in 92. 93 
Kathiawad States, whether part of, 4, 909 
RajVot Civil Station is not withm, 909 
Secunderabad, Cantonment of, is not niihm. 909 
security for costs, and residence outside, 907 [0 25, r 1(1)]. 903 

where appellant resides outside, 1033 [0 41, r 10 (1) proviso] 
Singapore is not within, 4 

summons, service of, where defendant resides outsule, S21 [0 6, r 21] 
tort, committed beyond, and place of suing. 110, 111. 
trustees outside, need not be made i>nrtie«, 040 {0 31, r 2] 
umpire leaving, 12G4 [Sch 11, para 5 (1) (6) (in)) 
lladhwan. Cantonment of, is not within, non 

Barden of proof — 

m suit to establish right to nttaeheil projiertt, 7''n 
mesne profits and, C78 
rules as to, 651 

Business — 

agent, semce of summons on, bj whom drfeii laid «nrrlr« on. '>14[0 5, r 11) 
carrying on business IhroMgh, 114, 111 

business books, serifictl eojnes of rntrle* In, insten I of lii'j'rsll o, 027 (O II, 

r 19] 

“ carrying on biisineM,” inraiilng of, H I 111 
corporation, where deniifsl ii> lafTJ ‘0 I12[a 20 1 s|lii 111 

Court, transfer of biisinesa from rnie, ^l•M^•ll^^e. 4i; 411|* l“n'l 

foreign firm, when aai 1 l*i carrs i ii. In llillUh In ll*. I'li* 
foreigner carrying on, thriHigh agenl, l.*1 

non real leiil. cairjlog * n. wHI In I '•l•ll •* ” *'1' 

juriwlictlon, fn'm place » f I «ili MH |* l« I' il* 1 Ml H-* (‘ M I'" 
(CTiarter. el l2j. 

niewning of “ cart) lug I M 1 mI**** IM IH 
trsYlver. dell. Chile-*. Ill Hr |l*'*Jl^i.») 
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Bnsincss— 

fWrrtarj of Sfat<*, nn<f mnj ing on lrti<inp^%'' 271 

suit ngnm^t pfr«on cnnjing on. in name oihrr tlwn hi« own. OIS [0 JKI, r 10] 
Biimmon*, aflixin^ coji^ of, on outer Jew of ilefenilant'* pUcc of, 51S (0 
r 17). 510 

transfer of, from ono Court to another, -132 (« IW], 

Case— 

njMnmi* of, 37t> 

Caste— 

nocoimtt of ca^te nro]»ert\, amta rrlxtini* to, 30 

ra^tp pmji'rlt, atiit* rchting to, 50 

caatp i|upi(ion<, what arp, 25 

defmition of, 2*i 

pspiiNion from, amt for, 25, 20 

puits agamit a nienilepr of, for employing usurper for jwrforming cprrmonip*, 2£) 
rfhting to rrligioua or raatp qupationa. 21 3! 
ra^te proj>prt\. 30 

mappctiou of afcownt* of rastp proi>prf < , 30 

Catise Of action— 

administmtion suit 121 

agent’s account* suit for, 118 

Charter, within the mcining of cl 12 of. 1313, 1314 

contract, in autls on, IIQ 121. 1313. 1314 

decree not to bo rcicrsotl in aj'pcil for tni<joinJcr of, 323 (s. 09] 

definition of, 110 

different causes of action anting out of same trinMction, 4Sj 
separate trials of, 501 (O 2, r CJ 
distinct pauses of action different smu for. 4'<i -fhT 
ejectment suit, cause of action in, 408 
in suits other than suits on coiiincis. 121 
Joinder of causes of action, 402 45)9 JO 2, t 3] 

under the Cliirter, 1347 [Cliarter cl 14] 

misjoinder of — 


mult 

suits held not to be, 497,498 

objection as to misjoinder of, when to be taken, 504 [0 2, r 7J . 

pauper, rejection of application to ewe a*, if no cause of action, 9C0 ^ 

plaint must contain ficts constituting, 555 [O 7, r MOJ 

rejection of, when it does not disclose, 564 (O 7, r 21 (a)] 
plaintifi seeking relief in respect of seieral distinct, 562 [0 7, r 8} 
plainlifis, several having separate causes of action, 446 4 j 2 
separate trials of different causes of action, 501 [O 2, r 6j 
spbtting cause of action 450, 481 [O 2, r 2] 

successive claims arising under samo obligation, 4S0 [0 2. r 2, Evpin ], 4S3 
suit, no fresh, m respect of same, when dismissed for non-appearance 5‘10 591 
rules precluding further, on same cause of action, 91 [s 12] 

"ate— 

wa donment of appeal in part after grant of, to appeal to Pnvy Council, 361 
sador, sanctioning suit against, 283, 284 [s 86] 
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Cerilficate— f 

ChipN or IVincc«, Mnctionin? MMt JsJ ’s > (•» Sfi] 

Court, pnntin; of, 1>%, n« to fitnoM toap)«eAl t« rn\"> Couiu-il, »!i«crction'vrj, IIS'*, 
rxfcutjon, on tn*n«fcr of tleoroe for, 70^ fO Jl, r t> (6)) 
judj-ment debt, of ]vi% mcnt of, o«t of Cwirt t>Jl, OIJ [0 21 r 2) 
jud..mfntHlfbtor, axithon^in}; to inoTtfr» 5 o, , his »tt«che«l j>roi>prt\ S)7 [O 21, 
r S3 {2)1 

Ioa\p, for, to apjtcil to rn\-x CiMrnoil Ili^fO 45, r 3]. 

Irsrvl rrprr«ent'»ti\c. ccrtifiento of mIo to, SS** 

IVin Council, — Srt 1*011 Council 

mIc, certificate of, to l>cir ilMe on \ihich sale Ih^nwics alxoliite. 832 [O 21, r *^1). 
to Ic^il repre<enl\ti\e sj I 
to purchi'er at court s»lc, sju [O 21, r *>{] 

Kilo-certifioate, amemlment of, Ml 

\Tinxncc bctiicen, ami proclimation of aiU. MO, sli 

Certifying payment- 

limitation for, 701 702 

payment of judgment dibl out of Court to bo cirtitud to Court, C11,C32 [O 21, t 2). 

Certiorari— 
writ of, 372 373 
Charge- 

interpleader «uit' when pUmtig ontitleil to a ehargo for co«ls m 1027 [0 35, r 0). 
pauper suit*, of OoTemincnt for court fcos in, ‘171, ‘>72 ( 0 33, r 10) 
suits to teahzo charge on iinmoTnblo prupcria, 1023 102-1 [ti 31, r 15] 

Charging order, 7 cc 
Charities— 

suit* rehiing to public 2»3 3l3ts ‘'ij 5cf Public Cliantiw 
Charter — S« Cbar(ort>il llich Court*. 

Chartered High Courts— 203. 301 (»*, no 120). ii 57 (O 4 “}— 

Aden Court of Political lloodint at, power to Temoio fuHs from, 1310. 

Adiuinilt> and \ ice adnunilta jnri-diction, 13iU (Charter, cl 32, 33] 

Xdipcatc Oeneral grant of certificate in eriuunal eases, 13i)2 (Charter, cL 20J. 
Adiocatc', vaktils and attorne*8— 

power* of, m admitting, 1335 [Charter, cl 9J. 
to make rales for admission of, 1 335. 
to rerooreoreuspend, 1330 

.Mhlnlwd High Court has no onginal junMliction. 101. 
apjx i! under cl 15, 111^ nSs 

from Courts in the I’roTinee, I35s [Charter, el ICJ 

Court of original jun-uhclion to High Court In its arpelUle juriKlietion. 

131S[Cliartcr,cl 15). _ , ^ . 

frvim criminal Courts inthe IVirince, 1302 (Charter, cL 27), 1377 ( klL. tk . k 
13s5[rat.cl 2«»J.13**5IUh-.el ll<>4 [lung . el MJ. 

ordcrn-fU'ingleatT untlerel l-cf the Charter, 1315. 135V 

rejecting ari«l'‘wli*n to •••t a>i le i.nler prantmi leate pn Irf »l 
12 of llw tharler, 1315 135-5 

no fn'm llifch C»'Urt e»er»t«»ng octgmal criminal jan«l rtun, |3'’2 

[Charter. <L 25]. 

lo IVirs Conn li— '>« I'nrrC.imciL 
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cau^ ol action m suil^ on mntnicta within incAUin>r of cl. |2 of (he Charter, I3«. 

nJ4 

Charttfs of, mi Hd'l 

('-alciitta, and Madras Court*, 1331 137^. 

AllalirtMd )ri|.h Court*, 137> 137') 

I.ahotf, 1191 133^ 

Fatna, USd Il'K) 

Ilangwr), ltd'* 

ci\jJ jorj'iJirtion of, J337 J3C0 fCJiarler, el*. IJ 21}. 

r- > ... ». — I . .iftff. »i-i «o|r, I »ki jir.rrn 40 f n 

. • i ■ 33 


contomi'l, arrosl of defeiuJanl guilt' of, 1137, 113S 
co't*. execution of decreo Uforo a'cvrtainmeiit of, 3'J3 (a 118]. 
criminal jurisdiction, 13C» 1101 (Cliarttr, cU 30J, 137(5, 1377 fAlL, els 15 23], 
ISlil, IS'nO jrat.cK 1C23J, 1391, 1393 [Lah, cU 15-22], 
I-l(»3 1405Iltan/j.fN 21 29}. 

as to per»on», 1301 (Charttf, el JIJ 1377 [Ail, cl l(5i 1385 
(Tat . el I6J. 1391 (UIl, cJ ICJ. 1491 [Kang, el 2JJ. 
estraorUinarv original I3C1 {Charter, cl 2-1] 1377 {All. «!• 
171. 1385 fPat. cl 171 I3J4 fUli., cl 17], 1404 [RsBg, 
cl 23] 

decree contingent upon decision of High Court, 1 139 (0 40, r 2] 
despatch from Sicrctarj of State forwinling Charter, 1322 1339 


extent of jurisdiction of, go'cmccl their respectire Charters, 194 
extraonhnary original end jurisdiction. 372,373, 1316 [Charter, ch 13], 1376 [All, 
cl 9] 13S3 [Car. cl 91 1393 [UL, cl 9], 1401 [Rang, 
cl llj 

criminal jonsdiction, 1301 [Charter, cl 24], 1377 [All , cl 17]* 
J385[i’at,cJ 17], l394[Lah,cl 17 ], 1404 [Rang. cL 23J 
fomgner, non resident, jurisdiction over, 1344 
Holkar v Dadabhat discus«ed, 1339 134J 

infants, jurisdiction as to, 1158 [Charter, cl 17], 1376 [All , cl 12], 1334 [Pat , 

121. 1394 [Lah, cl 12], 1403 [Rang, cl 16] 
inherent poirers of 433, [s 15JJ 

Insolvent Court, provisions mth respect to, 1359 [Charter, cl- 18], 1403 [Rang , ehlSj 
issues of fact for trial to Lower Courts, High Court may refer, in second appeal, HO 
joinder of several causes of action under the Charter, 1347 [Charier, cl 14], 149- 
[Rang.cl 12] 

judges, clerks, and ministerial ofbccrs of High Court, 1333 [Charter, els 3, 4] 
judges of, declaration to be made by, 1333, 1334 [Charter, cl 6], 1376 [All, d 5)» 
1382 

fP,ie.,el 3], 1391 [Lah, <4 3JL WOO [Rang, cl 4] 


Charter. 
5J, 1406 
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Chartered High Courts— con/<f 

judgment, meaning of, as u«od in cl 15 of the Charter, ntO 1352 
jurisdiction — Ste different items, Civil, etc 

and powers of, 130i [High Courts Act, s 9], 1315 [Government of 
India Act, » 107], 1315 1318 

appellate, as to appeals from onguial amts, 1348 [Charter, cl 16] 
from Courts in the Province, 135S [Charter, cl 16] 
exercise of not at usual place of sitting 1364 [Charter, cl 31], 1378 
[All. cl 24] 1339 [Pat, els 33,36] 1398 [Lah., cl 33], 140S [Rang, 
els 41 43] 

Lahore High Court has no ongmal jurisdiction, 99, 104 
Land Acquisition Act, no appeals to Privy Cotmeil from certain award, 1369 
land suits for, within the meaning of, cl 12 of the Charter, what are, 1338 1342. 
law to bo ftdmmistered by the Chartereil High Courts, 1359, 1360 [Charter, cU 19 21], 
1376 [All, els 13, 14], 1334 [Pat, cIs 13. 14], 1394 [Lah, els 13. 14], U03 
els 17 20] 

leave of Court under cl 12 is a condition precedent to jurisdiction, 1343 
revocation of, 1343 


matrimonial jurisdiction, 1366 [Charter, cl 35) 

offenders to be punished under the Indian Penal Code, 1363 [Charter, cl 30] 
officers, appointment of, 1334, 1335 [Charter, cl 8) 

opinion of High Court, power to refer case for, 371 [a 113] 
orders m proceedings other than suits and appeals, 1355, 1350 

ordmaty jurisdiction, meamng of, 1344 

ongmal civil jurisdiction, local limits of, 1337 (Charter, el 11], 1401 
[Rang , cl 9] 

ongmal civil jurisdiction as to suits, 1338 [Charter, cL 12], 1401 [Rang , cl 10) 
provisions of Cod© how far applicable, 394 [s 120] 
partition, suit for, of movable and immovable property, the latter bomg situated 
wholly outside jurisdiction, 1342 
Patna High Court has no original jurisdiction, 99, 101. 
powers of Indian legislature pre«erved, 1372 [Charter, el 44] 
powers of smgle judges and Division Courts, 136® [Charter, cl 36] 
power to extend timo for secunty and deposit in Pnvy Council apjicals, 1129 
powers of, to provide for exercise of jurisdiction by single judges or Division Court, 
1318 [Government of India Act, s lOS] 
power to grant leave to appeal to Pnvy Council, m forma pauptr\f, 1124, 1125 
Presidency Small Causes Court, reference to High Court by, 1 139 

transfer of suits from, to High Court, 1346 
Pnvy Council, appeals to. 1369 1372 (Charter, cIs. 39 42], 1379 [AIL. els. 30 33] 
1388, 1389 (Pal. eU. 3134], 1396 1399 [Lah., els 
29 32], 1407. 1408 (Rang , cl*. 37 40]- 
from decree or final orders of, 351 [*• 109J- 
inlerlocntory judgment, 1370, 1371 
in criminal coses, 1371 [Charter, cL 41]. 
d«!Cuiioi« appealable to, under cL 39 of the Charter, 136'’ ^ 

rules as to transmission of documents to, 13<l 13*2 [Charter, cL 4.) 

reference of questions as to jurisdiction in Small Causes 1 140 [O 46, r 6}— 

Stt neferenee 
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Chartered High Courts— tonn 

appearance for suitors, 13T> [Charter, cl ll] 
arrest of defendant guilu of contempt, ITJ? 11 )S 

caii'O of action m suits on contmcla vithin meaning of cl 12 of the Cliartcr, 1341 
13t4 

Charters of. 1111 1400 

Calcutta, ltamln\ and Vailras Iligli Courts. 133l'1374 
AH ilmtmd High Court*, 137* 137 * 

Uhorc, lini 13'JS 
I’atna. 13S(I ]30(i 
I’angoon, l301 1400 

ci\il jurisdiction of, 1317 11C0 [Charter, cl« II 21] 


37 


constitution of, 1300 [High Courts Act, s 2) 
contempt, arrest of defendant gudtv of, 1337, 1339 
costs, execution of dccreo before ascertainment of, 393 [s 118] 
enminal jurisdiction, 1300 1301 [Charter, cti 2230] 1370, 1377 [All, cir 15 231 
1181, 1380 (rat.cis. 13 23], 1301, 1395 [Uh., els 15-221 
1403 1405 [Hang , els 21 29). 

as to pet»ons. 1361 fCharter, cl 23] 1377 [All, cl 16], 138o 
[I'at, cl 10], 1391 [UL, cl 10], 1404 [Rang, cl 22] 
extrnordmarv original, 1361 [Charter, cl 24) 1377 [Alf. cL 
17] 1385 {Rat, el 17], JJJ4 [lali, cl I’l 1404 [Rang., 
el 23] 

decree contingent upon decision of High Court, 1139 [0 4C, r 2] 
despatch from Secretary of State fortrarsling Charter, 1322 1330 
establishment of, in seseral Presidencies in India, 1306 [High Courts Act, s IJ. 


extent of jurisdiction of, gosemed by their respective Charters, 104 
extraordinary origmal civil jurisdiction, 372,373, 1340 [Charter, cL 13] 1376 [Ah . 

cl 0] 1383 [Pat , cl 9], 1393 [Lah., d 9] 1401 [Ra°S > 
cl 11] 

criminal jurisdiction, I3C1 [Charter, cl 24], 1377 [All , d 1»/ 
1385 [Pat , c! 17], 1394 [Lah , cL 17], 1404 [Rang . cL -4J 
foreigner, non resident, jurisdiction over, 1344 

BcUhtrr Xtodnb/iai discussed, 1339 1341 . 

infants junsdiction as to 1158 [Charter, cl 17J, 1376 [AIL, cl 12] 1384 [Pat , c 
12] 1394 [Lah , cl 12] 1403 [Rang . cl 15] 
inherent powers of 433, [s 15IJ L16J 

1106 

1402 

[Rang , cl 12] 

judges, clerks, and ministerial officers (d Kgh Court, 1333 [Charter, els 3, 4 ] 
judges of, declaration to be made by, 1333, 1334 [Charter, cl 5], 1376 [Ah , cL J 
1382 

[Pat , cl 3] 1391 [Lab., cl 3], 1400 [Rang , cl 4] ^ s f s 2 6] 


Charter. 
jJ 1406 
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Chartered High Courts— 

julffmMt, hiMninR t>f, u«<n 1 in »l 1% of th** { hArt»“r, Hi*! ni’ 
jnn**}!?!!*'!)— ilidrrrnt fli'R's (ml r!<* 

•mi powrr* of, nf*S (IIirIi (onrt» Act p P) 111 ’> [Co\Tmmcnt of 
inirtAct.p loTj. nr. ni** 

•ppoIUl<', •< tn MppoAi* from oncinAl#uil« 13IH [Cluirtrr. cl iS] 
from C<>an» In »!«• rimrjncr, J3J'< [Ch^rlfr, cl 10} 
tiMTt*** of, not ««n^l pUf^ fif Pittinj; t3fVI [Charter, cl 31] 1378 
[All. cl 21) nsPjr.t ,cl« 33 TO] IW [Uh., cl 33] H08 [R&ng, 
C1P.-II .13]. 

Lahore !li/}li Court no onginal junMiirtwm, lOI 

I^nd Acquiotion Act, no ipprala to lYica Council from certain awanl, 13G9 


els. 17 20). 

leave of Court under cl 12 Is a condition precedent to jurisdiction. 1343 
revocation of, 1313 

I/ittera Patent, High Courts to l« established br, 1300 [High Courts Act s 1] 
lunaties, jurisdiction as to, 1338 (Charter, cl 17J 1378ftll,cl 12J I3S4 [Pat > cl 12J, 
1331 [UlL.cl 12], 1403 [Hang, cl 15] 
matnmomal Jonsdiction, 13C0 (Cliarter.cl 35) 

eSenden to bo punished under tho Indian Penal Code, 1303 [Charter, el 50] 

officers, appointment of, 1334 l337(Cliartcr, cl 8] 

opinion of High Court, power to refer case for, 371 [s 113] 

orders in proceedings other than tuiU and appeals, 1355, 1350 

ordinary jurisdiction, meaning of, 1344 

original cm] jun.s<liction, local limits of, 1337 [Charter, cl 11], UOl 
[Rang , cl 9] 

onginsl civil jurisdiction as to suits, 1338 [Charter, cl 12], 1401 [Rang, cl 10] 
provisions of Code how far applicable, 394 [s 120] 
partition, suit for, of movable and inimovablo property, the latter bomg situated 
wholly DUtsido jurisdiction, 1342 
Patna High (^urt has no original jorisdictioo, 99, 101 


powers of, to provide for exercise of jurisdiction by single judges or Dinstoo Court, 
1318 [Qovemment of India Act, s 108) 
power to grant leave to appeal to Privy Council, in /ormo paupens, 1124. 1125 
Presidency Small Causes Court, reference to High (Jourt by, 1133 

Thivy Council, appeals to ■ . . i. 30 33] 

ah , els 

29 32] 1407, 1408 [Rang . els. 37 40] 
from decie« or final orders of, 35] [a. 109] 
interlocutory judgment, 1370, 1371 
in criminal cases, 1371 ((^rter, cL 41]. 
decisions appealable to, under cl 39 of the Charter, 1369 
rules as to transmission of docaments to, 1371 1372 [Charter, cl 42] 
reference of questions as to junsdiction in Small Causes, 1140 [O 46, r 6^— 

See Reference 
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Cbartcred High Courts— cm/? 

rrfern‘<lca«c<, licnrinRof, l‘m2. ISfiliauirtor.d JS], 1177 [All , d 21] 13S", J3''i> 
[Pnt.d 21], 13'r. [I^I, ,d 21]. HOI I4A> (Hati);. d 27J. 
ngwlrttion of mmmal jirocrwling^, IIM [Cliartor. d S'!]. 1378, 137D [AIL, cl 20] 
1387[I*ftt,d 30]. 1300 [Lnli.cl 2s]. 1401 [lUnff , cl 30). 
rrmand, inlicrcnt powrr of HirIi Cowrt to. in appral, IIIP 

ixjw-cr of Hiph Court In *pi>rAN from onlcm of, 1 102 
requinfion for rwooLi b> flonminont to Im compli'nl with. 1372 [Charter, 
d 43). 1370 [\». d 31] WW* [I'fll , d 40] llOi [Uli , d 30]. 1400 [r.ar2 , 
d 4C} 

rr^crsins points of law for opinion of. In criminal Inals l^-fort* High Courts In its 
ongmsl cnniinni junMliction. llfil. I3fi2 [CliArlcr, d 23], 1377 [AIL, cL ISt 13‘>3 
[Put cl 18]. 13')t [Lnh. d 18], linl [lUng. d 21] 
nMtrominff n parij from proccoding with snit in another Conrt. 1017, 1018 
rranow bj High Court in crmiinAl ca*<H [Cliarter, d 2(>]. ISA’ 
revision, jtowers of High Court as to. 371, 372 [• 115). 
true function of High Court in, 372 

whet her lligli Court can call for rcconlof its oum motion in, 378 
revocation of Letters Patent of, 18i*2 [Cliarlcf,cL 1), 1132 
Rutcsi in Sell 1 of the Code hou far Applicahle to, [0 40, r 3], 1137 
rules AS to tmnsmwion of copies of evidence to Pnt3 Council, [Charter, cL 42] 13^1, 
1372 

of practice for subordinate Courts to l»o framed by High Conrt, 1315 
[Oovemmeiit of In<!ia Act, 9 107] 

power of Charterer! High Courts to ninLc, as to their original civil procedure 
400 [s. 12'»]. 1307 [Clnrtcr.cl 37] 

rulings of different High Courts, when diflcrciit, judge to follow ruling of High Court 
to which he is subordinate, 19 
saving in respect of, (0 4'hr 2] 1157 
seal of High Courts. [Charter. cL C], 1334 
semee of cettam proces.'<?-i ot. (0 4'', r 1). 1157 
ship, jurisdiction in respect of necessaries supplied to, 13G4. 13G5 
Small Cau<e Courts are subordinate to, 19 [s 3] 
special provisions in Code relating to, 393, 394 [as IIG 120] 
suits for land of w hich a part is within juri«dirtron, 1342. 1343 
witliin meaning of cL 12 of the Charter, 1338 1313 
partition of movable and immovable property, the latter being sduatea 
wholly outside junsdiction, 1342 
triable by, in cicreiso of ordinarj original jun«diction, 1338 
transferretl under Charter, cL 13, powers of Iligh Court in dealing with, 13 
superintendence, power of, 372, 1315, 1316 

Supreme Courts, provisions applicable to, to apply to Chartered High Courts, 13 
[High Courts Act, s 11] 

stay of suit pending in a subordinate Court, 1047 1049 

testamentary and intestate jurisdiction, 1365 (Charter, cL 34], 1378 [AIL, cL -d 
1380 [Pat , cl 20], 1395 [Lah , cl 24) 1405 [Rang , cl 32] 
time limit for execution of decrees of, 188 190 

transfer of criminal case or appeal, 1363 [Charter, cL 20], 1377 [AIL, cL 22] 

1380 [Pat , cL 22], 1393 [lah . cL 22] 1403 [Rang , cl 28] 
of suits from Presidency Small Cause Court, 1346 
^ of suits or appeals by, 130,13I[8 24], 1309 [High Courts Act, s 15].I4t> 

[Charter, cL 13] . 

of suit from Court in which it is filed to another Court, where such Lou 
ate under diSerent High Courts, 130 [s 23 (3)] 



iKorx. 
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Ctartered Hljti Courts 

Tl'it to * 1 !rr«, T*1 [«. It^V 

vn*s »tr^ to n n»n» of lh»* Crown, 133i [CluH^r, ct 7] 

Cteqc^ 

luf lo to, n rir«Tjt»nn of «!»><Tw«, Jl t [«. (I )'V 

Clilefs (rnling) acd Princes— 

• cmt*. ifooiTiiv'l. who n*r »•. for. J’*3,2''3 1*. ^'V 
»rre*t, eimp’iin fro~i 2 n3 {• 

•tti/'hramt of f^Tip^rtT of, 2M {« (1)1. 

eo!L«f-nt c! G G in C'loo'i! an I »nit» 2'1 {< ^>1 

rxfCBtiofi of « in tomtoru-» of (ofrLm Pnn<-o or If^t («. 41] 

|yi**o.l ) y O'nrt* of N«tirr K»* [« 4(1 

ImititioT), «n 1, tino rp^nt for o) t»inins rrrti*'r*!^ f ’r filing rait *r»tn*t 20 
PoUtral Ar»7it, »h'*) or, ran »nr on Iwh'M of » Pttnrr, 2»3 
pnTatr caparnr, ruit in thrif, 2«3 

prOTujoas of Cr*i^ to minors on I lunatira do not *rr^y ^ ^ 

itylo of Pnn»«-« and Chirf* ** partiro t.> »iii*«, 2^*> (« 
ftta ,-ain.t.2^3.5-5(« $«). 

hr.SM.S'i IvRI). 

waiTfT of objrrtion to, w»nt of roa«rftt M C G in Council, 2^4 

CItU nature— «^'oC**tr 

mta of a, 24 (* 0}. 

d«L»ration of *, ru;ht. to wi-*hip H» 3<> 31 

of l^uruL intrrfrrrn r with la a 31 
for iottin? a*iil« clr^tion of dirrrtor* i* a. 3) 

ClaiaS-^«># Attachment, sub head InTr«tu"ation of cUirov 

iiire«ti2ation of claims to altachftl propertr. ~3 TTt»lO 21. r o’*]. 


Cllent-nS<' Pleader 

act of pleader how far binds, 15 17 

confidential commumcations between client and legal adw^r when privilcwl b S 

death of cLent or pleader detennines pleader e appointment, 50* [O 3 r 4 (-)] 
Cltlth— 

members of. whether can bo snetl coUeclireh through their «ecn^tar^ 4o3. 
ruts a^inst eecretarv of, 4li3 
suits bv or auainst 463 

Code Of Civil Procednre — 
application of 1 [«. 1]- 

CharteredHchConrf Code applies to SHf* IW) tl57 [O 4' r 3| 

Code includes Rule-*. 5 [a 2 {1)1- 

exhaustive, IS not, 433 , ... 

inherent powers of Courts. ptoTHunscftiHlrmttoarteM 4W IMI 

miiceliinenusproceedmgspr«wr»lttiwm<.«lef ^r suit* ‘^‘an ' i\ mi 

PrmidencT'-maUCau-eConrtsealentaaulKat. .Ill livs n >4, 

ProTincial Small Cau^e CiurtNestewt itailli ataii'l ’ • * 

tetrocpectiee operation I f 3. 

Revenue Courts *,,11 atnui . f Ivwlo UViM*- M 
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Collector— 

ncooiinJ*. roncIcnriK of, fo Court, ITOI lam (f*> h III. j^n Oj 

BlipnAlion.rroliibiti'mfn to, iwn<linsrtfriilinn In. noaf^^h Ill,i«m IIJ 
npjx'ftl to Court from onlrr In, in e^/vtifion prorwHiinj^, 

n^'otMnqnirj n» to in eti^iifionpftKrwlins*. I«0S. I2li9(Vli Ill.p^rs I] 
nttncliniont of laml, nnd rrrtififti rxtrart from CoIWfor*/* rrzufrr, TtH) (0 21, r I4j 
Poml*i»\ MnmUldar g Court* ^Xrf II of CoIJrrior'* Court anJ rerision. 3«0 
Civil Court * jiirixlietion, tocontnil, 2"2.211 

OoblK, inquirj to. In oxwition procmlinRS 12 Ht [fVh, 111, juini 4). 

(levrco, j.owoni ol ColWtor moxpcutinjr. lnin«frrrr<l to him, 1297 (Vh 111 , pan 1]. 

prorrvliw/orliqojiMtron o/mof«*». 12«>, 1301 Iff, para 7J. 

(Ircrcct imnsfor of, for oTfcntion hr, 2‘>1 f* CSJ, 

(Iporro Jinldom, noliop in certain to, l294{S.h IIl,jwiro 3J 
iintler order of, RI7 

(liMriet^ where projKTtt to l>e Mild h in i>otera}. ]30| [Rch III, p.ira 12]. 

Distnet Court, when nn\ ('■•ue not lee* and enquire in vtend of, I299I‘>ih III, paw 5] 
execution proeewlmsstn. ortler* b%, and appeal, J52f« 70 {2)J, 25? 

reiHion. 23l, 2>4 [s 79 (2)] 

laifafment* no power to affotr |v)>ment of ifeht f>j-, fjoy 
juclicnlh , deemnl to Ixs actiftjf m exeeutins tranxferml ilecreoa, 254 [f "IJ. 
piriwlirtioii of cnil Coiirti l■lrre<} a« to Collector'* pnuen, 252 f*. 70 (2)J 
Ijand Acquisition \cf C olln tor artins under* 11 of not a ‘ Cbort 3^9 
Ijocnl (lOtemment rule* for etetiition of decrees l>^ Collector, to he made hv, 
251.23-»[8 7U1 

mone^ reali*e<l in execution of deeree *cnt to Collector for execution 253,253 

mortgnpe bv jud;jment debtor pending execution bv, ]3C>} 

notices of suit to Collector under* 80. p 27** 

nui&tnce, consent of Collector to suit relating to. 314 fs. D3]. 

objection* whether Collectorhaspower to hear, to execution of decree. 1293 

order made b\ in execution proceeding*, and reruion, 253, 254 

owner, when Collector maj exercKe power of, 1300 (Sch III, pam 7(2)) 

partition by, of estate paynng revenue to Government. 206 207 (* 54] 

pauper suit, when copy of decree in, to be pent to 070 [ 0 33, r 14] 

powers of, to compel attendance and production. I30t [Sch III, para 13] 

public chanties, con«ent of Collector to eoit relating to, 314 (s 03] 

and sanction of I,ocaI Govemment, 314 

xisitatona! powen of, as to, 314 

public silo of land, stay of, 254 (e 72] 

receiver, when Collector may be appointed. 1070 fO 40, r 5] 

refusal of, to sanction suit under sec 03, p 314 

revenue to Goxernment partition bv Collector of estate pajing, 206, 207 [s 64] 
sales in execution, how to be conducted bx, 1303 [8ch HI, para lO] 
decree holder may bid with leave of Collector, 802 
tlecreee holder may set off with leave of Oaurt, 802 
scheme for liquidation of decreesforpaymcntof money, 1300, 1301 [Sch Jll.para ") 
stay in certain cases of public sale of land, 254 [s 72] 

6ub*istenceof judgment debtor, providing for, 1302 £Sch III, para 9(3)(tf)(u)] 
suit for Betting aside orders made by OoUecforin evecution proceedings, 253 
transfer of certain decrees for execution by, 2S1 [a. 68) 

Commission— 

commissioner, powers of, 921 [O 26, r 16] 

Court may issue commission tosnotherCour^271 Is 70] 
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Commission— 

er /wrJ/, «hcn comniiMir>n«T tn»% ]n>rwl,P~JO 2(», r 18(2)] 

Mpcn*'^ of, to lie p»i 1 into Court l^tio of. Oil {O 2*5, r Ifi] 

forcicn Court*, eomnii«ion« l*»ur»! Iix, 272 !■. 78J, 022, 023 [O 20, rr 10 22] 

Wttrr of rtxjuo*t In liou of, 271 («. 77J. 

parlio*, •pjwvirunfT of, l<rfoit> rommi*»»onrr, 022 [O 20, r IS (1)], 
pauj'oripplioAnt, whon, ni*> lio onloro*! lobecsAininwl on.OTfl [O 33, r 4(2)] 
po»rr of C<Turt to imup. 271 (». 7‘>J. 

piirpf>«^ for whifh oommi«*i(in* niAj Ik* 271 (p 73J. 

inttip*,«,«ttpn<lAncp mml rxAtninAtinn of, licforpcommiwionpr, 021 [0 20, r 17(1)) 
i«‘tipo(prTiorMto,nnApplirAtionofconimlMionpr,02l [O 20, r 17(2)] 
TtdunuK 012 02.310 20. rr I 8). 

ApjyAl from onlrr Oirrctmi; imuc of, OK 
rpfu«ing i»«ue of, 014 

Arbitration, commi<-<ion maj Iks im»p<I poiKlinf; rtfrrpncc to, 013 
ca«PA in which commi*,«ion maj Ixs l♦«uc<1, 012 
croM.examinAtion of witno»'OA on commi**ion, 91 "i 
Jocumpnta, admi^aibilit} of, jiroducol beforo commissioner, 017 
dutj of Court receiMng commisflion to examine witnesses, 01 r< [0 20, r C] 
ecKlence, aclmiwibilitv of, talen on, of a person residing ouf*ide British Imlia, 016 
reading of. taken on comroi**ion. 9IC 
exempted, persona from attending Court, 912 
order for issue of commission when made, 913 (O 20,r 2) 
persona who ean he cxamineil on, 013, 014 

return of commission with d<|>o9ition of witnesses, 9l5 010 ( 0 26, r 7] 
returned, Court to direct where commission to he, 0l3 (O 20, r 4 (3)] 
revision, order retuaing issue of, outside British India, not subject to, 015 
ForLMallaftitidtiea— 017, 918 [0 20, rr 9, 10) 
commissioner, procedure of, 018 [0 26, r 10 (I)) 
evidence, further, after commissioner s report, 010 
esamination of commissioner by Court, 018 10 20, r 10 (2)) 

inquirj, further when Court dissatisfied with proceedings, 918 [0 26,r 10(3)) 
market \alue of propertj , to ascertain, 017 lO 26, r 0) 
mesne profits, to ascertain, 917 (O 26, r 0) 

report, commissioner s, to he evidence in suit, 918 [O 26, r 10 (2)] 
several commissions, issue of, iroprojier, 918 
when issued, 917 [O 20, r 9) 

7ocutbim sceounti— 919 [O 20, IT 11 12] 

evidence, proceedings and report to he, 919 [O 20, r 12 (2)] 
instructions. Court to give commissioner necessary, 919 [O 20, r 12 (1)). 
inquiry, when Court may direct further, 919 lO 20, r 12 (2)) 
when issued, 9i9 (O 26, r 11] 

ToiaUi«p.it.tion.— 919, 020 [O 26, it 13,14) 
commissioner, procedure of, 920 [O 26, r 14) 
report. Court to confirm, vary or set aside, 920 (0 20, r 14 (2)) 

when set aside. Court may issue new commission, 920 [ 0 20, r 14 (3)] 
resistance to commissioner, 020 
when issued, 910 (0 26 , r 13] 

Cottmlsslooer — S<e Commission 

delegation of power by Court to, to try material issue, not allowed, 017 
documents, admissibility of, produced before, 917 
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Collector— 

accmint/i, rcnilfnnj; of, lo Court, 1301 ITOI III, jwm 0 ] 
alirnation, profiif.itfonn^ trt,priwlins«*tmition l-v, 1303 (‘y.h Ill.jnra 14 
nppoal to Iligli Court from order paa^etl In, In rxretition proccwlins", 2 >3 

A««rlii, inrjuirj to, mexmition pror<^!mj;<, l2'H, I2‘)0[}vh Id. ptra I] 
attaclimrnt of land, and rertiliwl rximct fn>m Collretor’* rrjri«fer, 70y [f> 2J, r ItJ 
nomlwj Mnmlatdar’a Coiirta Art II of IWW, ColWtor’a Court and rrn-'i )n. 3*^ 
Cird Court a jun«diotion, to rontrol, 2»2,2»1 

«Irbt8, inqum aa to, in rxrruhon proreetIin,j«, 12'’^, 12 »D [‘Sell HI. para 4J 
drcrrr, I'owrra of Collwlor in rTnutins. fn»n«frrrr«l to him, 1297 [Vh III, pars 1] 
proor<ltirr for Iirjuidnlion of monri. 1S0<). 1301 {St h HI, para TJ. 
dorrrr<, transfer of, for rrrrution hr, 211 [< f^J 
drofrr hohlrn. Iiotirr in certain rA«ei* to. 129^ (Vh lit, papi 3] 
d^poav^-tion tm<fcr order of, 817 

di^tncta, where proj>crt> to lie imld i« in eereral, 1301 ["sch III, para 12J 
District Court, when mai l•'•uenotlce••At■ ienqiiimn^trAd of, 1299 [‘<ch Ill.pira 6] 
execution procee<lin;;'«, in. onlers bi.andappeal, 2521* 70(2)) 233 

reunion. 213. 214 [* 70 (2)] 

in*talmpnt«. no power to allow ivijmrnt of debt b\, 12'»7 
jmficiaffv <frrmc<f to 6c Actini; in executing lran«ferTe<f decree*, 234 f* ”4 
juriwliction of ci\il Court* linrrtd a* to CVlIcctorV itowcr*, 212 [a 70 (2)1 
I^nd Ar^iuisition \ct Collector at ting iin<ler a M of, not a ‘ Court ’, 3®0 
Local (toiemnienl, rule* ft>r etetiiiioii of tiecree* l\ Collector, to be made be, 
231,232 (* 70J 

tnonej reili«e<l in execution of decree aeot to Collector for exKUtion, 332, 2o3 

mortgage b^ judgment debtor pentling execution by, 1304 

notice* of amt to Collector under e 80 p 279 

nuisance, consent of Collector to suit rclilmg to, 314 [t 93}. 

objections, whether Collector ha«po»er to hear, to execution of decree, 1293 

order made b> in execution pmceetlmgs, and rermon, 253, 254 

owner, when Collector maj exercise power of, 1300 l&ch in.jwra 7(2)) 

partition bj , of estate pajing menu© to Government, 20(5,207 [s 54] 

paujier suit, when copy of decree in, to bo sent to, 970 [0 33, r 14] 

powers of, to compel attendance and proiluction 1301 [Sch Iff, jura 13] 

public chanties, consent of Collector to suit relating to, 3l4 [s 93] 

and sanction of Local Government, 514 

visitatorial powers of, as to, 314 

public sale of land, stay of, 254 [e 72] 

receiver, when Collector may be appointed, 1070 [0 40, r 6] 

refusal of, to sanction suit under sec 93, p 314 

revenue to Government partition by Collector of estate pay mg, 20(5. 207 fs 64] 
sales m execution, how to be conducted bv, 1301 (Sch In, para 10] 
decree holder may bid with leave of OoUector, 802 
decreee holder may set off with leave of Court, 802 
scheme for liquidation of decrees for payment of money, 1300, 1301 [Sch III, par* 'J 
stay m certain cases of public sale of land, 354 [a 72] 

subsistence of judgment debtor, prondingfor, 1302 [Sch Iir.para 9(3)(c)(n)] 
suit for setting aside orders made by Collector in execution proceedings, 253 
transfer of certain decrees for execution by, 251 [s 68] 

tnmlsslon— 

commissioner, powers of, 921 [O 26 r 16] 

Court may issue commission toanother Court, 271 fs 76] 
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Cccnlsslca— ro’tf'f 

« jvrrj/, %fcrn r* f"* V [P I**, r l^^(2)^ 

«prn.*^ of. to l» pii 1 into O-Art l»f n* « f, **JI [O J** r 1 '>]- 
frtr^Gnjrt" o onm.oi m. I t. -T* [•. >]. ‘•22. ?23 [O 2(5. rr 19 2J] 
letter cf in lum rf. J71 (•• TT^ 

r*rti»«, of. l»^f ro cotmi**! 'nor. “22 [O 2«5, r 18{1)V ^ 

ponpof «PpIj<Tint, »bon. tniT !*• oT'loro'l toLor*»minM on, [O 33, r 4(-)l. 
poT^r of O'crt to i«>Tio, *71 («. 

poTp'wo' for whirh rtinnu.*"! >«« 271 

»Tr— .»lt«i«l»noi.*nlrximiMti .^icf.l--f rr comtnt-ionrr. 9 »I [0 lb, r IT {I)]. 
iMneofrmro««ln on •rplifiti nofftimmivi. nrr.921 10 2fi, r 17(2)]- 
T*«naw *>12 “23 {O 2i’. rr 1 

•pponl frnnj orW clifrrtins l•.«ue of, OH 
rrfa«nr i-u«' of. OH 

irbitratK n, rorjmi««ion truv iwnr«I prn<lins frfrfrn<*r to, 913 

**»►» in »hKh eonni«'ion n»\ l*•n«l, 912 

wo»»-«xiaim»tion of witnr^«ri on coBimi^i ><1. Olo 

dornarntt, xlmtoibiht j of, pr«lue«»l l^foro commi-^swnfr. 917 

datr of Court rrrnnns rommivion to rwmmo witnr-.«r-. 91 5 [0 -C. r 6> 

eTvluor, idmwibilitT of. uWrn on. of * ftr^n rr-iJtns out.jJe Bntuh India, J16. 

rwdms of, ukrn on rorami»i*ion, PIC 
Mempted. pervios from attrn'lms O'ort, 912 
order for issue of comniLMinn »hen made, 913 (O 20, r CJ. 
rer«ctis who can be etamin«<l on, 913. 914 a <• “i 

retom of commuvinn with deposition of witnesse*. 915. 91C |0 ^ 

returned. Court to direct where commission to be. 913 JO 26 r 4 (3)] 
rension, order refusing psue of, outeide Dntish India, not subject to, 915 
rwUesll«*»,t.nt.eo— 917, 918 [0 26. rr 9. lOJ 
comnUaioner, procedure of, 018 [0 26, r 10(1)) 
evidence, farther, after comtui'sioner s report, 9|9 
examination of commissioner b) Court, 9l8tO 26, r 

inquirv.further, when Court dissatisfied wilbpnjceedingi.9l8[0 .6,r 10{3)J 

market value of properti, to ascertain, 917 (O 26, r 9) 
me'ue profits, to ascertain, 917 [0 20, r 9^ 
report, commissioner s, to be evidence in soil. 918 (O 26, r 
several commiseions, i«sue of, improper, 918 
when issued, 917 [0 26, r 9). 

IsRS'DiBc acteoaU — 919 [O 26, rr 11 12). 

cnlence, proceedings and report to be, 919 [O 26, r 12 ,o/in 

instruction.*. Court to give commissioner necessarj, 919 [O ^ *- (*)> 

inquiij, when Court may direct further, 919 (O 26, r 12 (••)]• 
when Issued, 910 [O 26, r H). 

T#m»l.p«rt,ti«n»— 919, 920 [O 20, rr 13,14). 

commissioner, procedure of, 920 [O 36. r 14) ^ >. I'll 

report. Court to confirm, vao «r I® *’ |(j on , )4 (JiL 

when set aside. Court m»> issue new commi^ion -«■ " ^ ’*• 

resistance to commissioner, “20 
when issued, 910 [O 20 , r 13] 

Commissioner — See Comm 


■ 10(2)1 


oI row., bj Co,„t .0 .0 ' 


all wed. 917 
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Commissioner— ronfr/ 

exfrtrtr, when, jirwretl , OJJ [O 2 ( 1 , r. 18 (2)). 
parties, ajiponmnee of, beforr. Oil (O 26, r. 18 (I)}, 
powers of, t2l (O 2(5, r. ICJ. 

witne<"«cs, ntteiiiUnce And ezAmination of, before, P21 (0 20, r. 17 (1)] 
i«uc of profesa to, on afiplieation of, 021 10 20, r 17 (2)]. 

Company — s<e Coqiomtinn 
Compensation— 

nppcAl from onleran-arlm^t.for vrun;;rularre*t,Bttachment or injunction, 317, 318- 
fltre^t or Attachment before ju<l;'fflent. m caw of, 3I5 [s 05], 31C 317 
Award of, for wrongful arrest, nItAehment or injunction, 3151s 05(1)]. 
eO'^ts.eompenMfor) mrenpeel of setatious claim or defence, HO, 150[s. 33 V]. 
enunterclaim for, in a fiummAr> suit, 317 
injiinelion, interim, m cav> of, Sl.n. 316 (s 05], 317. 

undertaking by pliinliff on gmnt of, 3I8 
suit, award of compensation under a D5Lars,3l6[s D5(2J],317 

Compromise of soft- 

agreement to take oath under Iho Ottli a Act, not an adjustment, 837, 898 

must l>toneaf(;uslinffatuif,8V> 

appeal from Order recording or refusing to record, 003. [HJl.lirOtO il3,r l,cL(oi]k 
client, binding on, bv sotieilor or counsel, 16. Id, DOi 
eompromiao of probate proceeslings, 8 ip, pOO 

a hen court should reeonl, SPI 893, 899 
where fact of. is denieil, $95 
decree m terms of, 894 [0 23, r 3J 

pasjed on unlawful compromisj 898 899 902 
winch eomiiriaes metiers not relating to suit, pdO 902, 003 
fraud proctiswl upon Court consent decree obtained L} , 324 
guanlnn of minor, bj , 052 (O 32, 7). 
ilindu widow, bj , how far binding on ro\er»ioners, C3, 69 

joint Hindu family, compromise by adult members of how far binds minor meoibcn. 
950 '157 

minor, bj guanli-in or neat friend of, 932 [0 32, r 7] 

parties, bj , out of Court, 894 [O 23, r 3J. 89l, 890. 901, 902. See Adjustment 
probate proceedings, of, out of Court, 899, fOO 

registration, whether necessary when compioniiae affects land not in suit, 903 
representatire suit, and compromise, 466 

submission and awmrd as constituting adjustment of suit, 695 897 
Compulsory deposits— 

attachment of, 216 [s 60 (1) (4)1 224, 225 
definition of, 224, 22 t 
C oncise statement— 562 [O 7, r 9 (i)] 

Condition precedent— 

when to be pleaded, 535, 536 £0, 6, r 6] 

Conduct cf suit — 

where parties numerous, 478 [O 1, r 11] 

Conjugal rights— See ItestitutjoB of conjugal Tights 
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Coujcnl— 

AJrortlr Ocnmil, of, to »u»l» Trlatinc lo, f'tiMic chiritic^, 2'>l, 2'i| [ ^ P2j 207, 298. 
In j«il lie niii*aner, [». 1>1]. 

»lirn mpmiM. nf Ooxemi'f f.eneral In C\ nnril to imilii l>x , 28| [a. 83 (1)}. 

• mlAKsvl in*. n( (ln> rmnr (l^neral in C< iinnl to auiIa ac^in't. 281 2h( (a. 8G]. 
tTiief* {rulinjl pf CoAfmnr (♦rnrnil in Council to amiIa »piin«l, 2*i1, 2^4 fs. 60). 
(li*A]>ilitA , rpn*ent to prncrcUnsA m »«il« on l■chAI{ of J ersnns iinilcr, 428 [8 147). 
cnlatTrcmml of lime, nn'l c<m«cnl onlcr, 428, 410 

pianlianorf fil'm, nopcr»<m tol>e»pi'«nnlc«l, without hi«con«enl, 018(0 32, r 4(3)]. 
judje ma\ lx' mailc an arl ilnilnr 1 \ . 12 » 
jun<«lirti >n cannot lie confcrml h\, 12 » 

next fnen !, no j»er*on to lie aihleal a*, uitlumt Iih conAcnt, 400 [0 1, r 10 (3)] 
pUintifT, no ]>er»on to lieaddeil a«, without liiACon«ent, 409 [0 l,r 10(3)] 
remand p( ra»e li\ , for Inal of i««uea not nii<e<l in apjval, 1 103 
wilhdnval n( ruit In one jdaintifl without con«cnt of other*, 883 (O 23,r 1(4)] 893. 
with eonvnt of defendant, ROfl 

Consent decree— 

appeal from, 319 (a. Or) (1)]. 123. .124 
eon«ent ihnu! I a)>]>ear on face of, 324 

decree b\ eoawnt of p-artiet on a compromise, 694 (0 23, r 3]. 
estoijiel, and, 61 
execution, of, *i(i2, 003 

form of, when matters not lit mit inelude«l, 9<'0 
Hindu widow, apain«t. how far binding on rcier»ioners, CS 
eet a*ide, when a eon«enl decree maj be. 84 
setting aeidc of, procedure (or, 324 

CoBSOlidatlon of suits— 

inherent power of Court as to, 433, 1)20 
on appeal to I’ns") Council, 1120(0 41, r 4) 

Construction— 

of Code, 2 4 

of decree b) executing Court, 139 

of deed is a question of lair, and second appeal will he, 334, 33 j 

Contempt ol Court- 

appeal from order of committal or refusing committal, for, 1350 
arrest for, no exemption from, 403 (s 135 (2)] 

diseoiery or inspection, non compbanco with order for, and, 028, 029 

imprisonment for, §58 does not apph, 214 

inherent power of High Court topunishsummanlyfor, 43o 

recener, interference wxth, and, 1057, 10C4 

witness proceedings against, 632 

Contract— 

ogenci , of, and place of suing 118 
breach of, and place of suing 1IC1I8 
cause of action in suits on ItC 118, 1343 1344 
denial of in pleadings, 538 (O 0, r 8J 

discharge of, defendant pleading, and particulars in pleadings, 532, 533 
illegal, Court ought not to enforce, 538 
implied, averment of, £40 (O 6, r 12] 

injunction, temporarj , lo restrain breach ol, 1049, 1030 (O 39, r 2], lOjO 1053. 
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Contract— fon/-/ 

joinder of i«r1iMlwbIo on MmeCMotiact, .ISO (0 1, r 0] 

joint liability on, 4C0 

and PCNcml liability on, 4 >0 

littcn, contract ronatitutod b}, and |i!eA<Iinj;n, 'bfO (0 fi, r JJ] 

performance of, defendant piradmj;, and fKirlicuhrs in pleadings M2, 533 

place of auing, contract an to, 3ft 

pre cmption b^, tj33 

sale, of. and nttachment, 23J. 7ft3 

ee^eral liability on, 4VI 

siwciflcperforninnccof,«lcercefor,niodeofewutionof, 737,733[0 21, r 3J] 
wagenng, defence of, niu-t be speciricall^ pleade<), 53S. 

CoDtrlbotlon— 

suit for, b^ one judgnient*<lrbtoragainU another, in resjiect of coats, 148 

Conveyance- 

execution of, bj Judge or ofJicer of Court. 74l }0 21, r 34 (4)] 

Copy- 

execution, application for, and cops of decree, 707 (0 2l, r 11 (3)]. 

transfer of tlocre© for, and cop> of decree, 703 [0 21. r 0 (a)J 
exhibits, copies of, when apjieal preferreil. 1033 (0 41, r 13(3)]. 
judgment and decree in appeal, eojneaof, fumisbed to parties, 1118 [0 41, r 3o] 
memo ofappeal, copies of judgment and decree to accompany, 1070, 1071 [0 41, r !]■ 

Corporation- 

Attendance, pcraonal, of ofliccr of, power to require, OiS (0 20, r 3J. 
business, isbero deemed to carry on, and pbee of suing, 113 js. 20, Expln II] 
decree against, compin} m liquidation, transfer of, 721 
mode of executing, 737 [0 21, r 32 (2)J 
examination of officer of, as to pro|>crt} of, 7o0 (0 21, r 41] 
foreign corjioration, 037 

Indian Companies Act, procedureof Code applies to certain petitions under, 410 
injunction against, 10j3 [0 39, r 6) 
interrogatories, to, delnery of, 013 [O II, r S] 

liquidator of registered, and attarbment of proj[>erty of, 239 . 

place of suing, 112 [a. 20, Expln II] 

pleadings, subscription and senfication of, 926 [O 29, r ij. 
principal officer of corporation, who is 937 
shares in, attachment of, 754 [O 21, r 46] 

deliTery of, in execution, S06 (O 21, r 79 (3)J 
sale of, in execution, 801 [O 21, r 76] 
transfer of, sold in execution, 80<^ 807 (O 21, r 80] 
suits by or against, 926 938 [O 29] 
summons, service of, upon, 938 [O 29, r Sj 
unregistered or unmcorporateil society, suit by, 927 
verification by principal officer of, 937 
Co sharer- 

bid of, to have preference in sale of pn^rty, 803 (0 21, r 77 (3)] 811 [O 21, r 83l 
right of, to apply for settmg aside sale of immovablo property m execution, 811. 

Costs— 

action for ects against a person not a party to snit, 146 
adjournment, costs of, 635 [0 17, r. 1 (2)] 

payment, condition precedent to, 635 





1555 


Costs— 

«dmmi«1n»t»nn »uil, ro«t* In. Mt 

• nicWrit fontAininj hr*n«% nr iircnnifnlalivcinuttof*. r>r4 [0 IP, r 3(2)). 
•Itcnutn**, rrli*'f rUimnl F»m«t clrfrnl*nt«. In lh<*, in I. 4'il 
•I'I'ril, whclh^T it li<^ for rrwl* 1 4“, 

ipplK'Ation, of, to lel 1<* m 1<*, SOI jO 21, f 72 (3)). 

•pplicfttion^ in ruitu, 142. 141 
irbitratinn, cr>«t» of, 1270 (Vh 11, pan 13] 

• rbitntion, rcfoaal to po to, no prtmn t for rpfu«inp co«t«, 143 
lankniptor. iMiprifr in, mit continnr*! L\.in I co«li of ilcfcndint, 872 
ro-drfenilantd, and, 143,147 

compcaMton , m rr»ppct of vpxitiomoNItn ordffonco, 140, 15f) 
corapromiv, ofirr of, and nplit of aupoo»«ful pltinlid to, 143 
contribution, ruit for, in rc«ppcl of ro«ta. 148 
co«t«, co*t* m thr cauv*, mraninp of, 142 
ct«ts of the ruit, rneaninp of, 142 
decree to give direction* a* to, <170 (O 20. r ft (2)) 
delegation, of divretion of Court to a«anl, 140 
direction for, in decree in appeal. 1118 (O 41, i 3'(3)) 
diuUoving co*ta to a auccea^^ful { hintiff, 144 
diaeretion of Court, co*ts to be In, 141 (* 33(1)). 142 141 
di-honoured bill, costa of noting non acceptance of, 1034 [ 0 37, r C) 
document*, of proi mg. when notice to admit not giren or complied with, C30 [0 12, 
r 2] 

event, cost*, as a rule to follow. 141 (a 33(2)] 141,144 

eseeotion of decree before aaccrismmenl of cost* 193(8 IIS] 

fact*, of proving, when notice to admit not complied with C31 [O 12, r 4) 

Gaming Act, defence under, and coita, 141 

guardian ad fi/rm. co*t8 incurred by officer of court acting as, 948 (0 32, r 4 (4)] 

incidental to suit, 142 

insolvency, costs of auit pajaWe by plaintiff prior to his, 872 
interest on. 141 [a 33(3)] 1137 

interpleader BUits, in, 1025(0 35. rr 3. 4], 1027 (ift , r 6] 
interrogatonea, of, 612, 013 [O II, r 3] 
issues, costs of particular, 1+4 

joint defence by two defendants, one of wliom is successful, and question of, 145 
judgment in favour of one plaintiff against another plaintiff, and question of, 145 
Jurisdiction, absence of, no bar to eserciso by Court of power as to, HI [a. 35 (1)1. 
Letters Patent, order as to cost* not appealable under cl 15 of, 148 

lien of pleader lor, where set off claimed by defendant, 674 [O 8, r 6(2)] 

solicitor a, for costa, 579 581 
limitation, defendant pleading, and question of, 144 
matrimonial causes, m, 148 

mortgage suits, costs in, 987 [O 34, t 2{«)1. 991, 997 [i6 , r 4], 1008 1010 (i6 , r 7] 
costs subsequent to decree, 1014 (O 34, r 10). 
nest friend liability of, for, 94l, 942 ^ ^ 

notice for admission or production of unnecessary documents, of, 635 [O 12, r 9] 
notice to admit, proof of documents after, 630 [O 12, r 2] 
officer of Court, incurred by, as guardian nd /item, 948 [O 32, r 4 (4)] 
partition suit, m, 145 
partnership suit, costs in, 146 

party to suit, coats cannot bo ordered against person who is not, 146 
pauper partly succeeds and partly fails, 974 
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Costs— <onf f 

I>aupcr, of BppliCAtion for to Btw, in, ami of inquiry, 077 [0 31, r IfiJ 
mit, In, wliothpr Court niaj atranl a succpsufiil dpfpnilant fits, 075, 
payment made into Court, co^tAatheri', 90rt, 007 [0 21, r 4). 
pcnaltj, wlictlier co^ta couM Ija awanlid a<, HI, H2 

pleader, liability of, for «nt^. in »uit on behalf of minor, 913 (0 3?, r 2 fl)], 04b 
plainiinonU paitnllv »ucw.ilu\, anil. HI, ll'i 

Buece«*fid, dKaliowin^caxt^, to, when, lU, 14'> 
eucccHaful ngainat one defendant, but not aijainst another, 453 
postponement, of, occanoncd by plaintiff a defaiik aa to aummona, 53(J [0 9, r C (2j]. 
probate court, proeeedinqa m, costs of. I4f5 
proclamation of rale, costs not roscred by, 81 1 (O 21, r S9 (3)] 
reference to High Court, cost of, ll4ft {O 4fi, r 4) 
relief against defendants in tlw altemativo and. 453 

refund of cost*, order for, on sanation or rcrcrs.i1 of decree, 412 [a 144 (I)], 
reprtsentatno atilt, and costs, 487 

second appeal, whether lies on a matter of costa only, 145 
Scerctarj of State, against, 14S 

security for costa of auit — Sre aub bead ** Security for costa of amt ” 
aecunty for costa m appeal — See aub head * Sccuritj for costa In appeal ” 
leparato costa, question of, nhen debn o common to all defendant*, 141 
act off, and lien of pkidor for cost*, 571 [O 8, r C (2)) 

Court may direct costs |vi}ablo to |»arty to be, 070 [0 20, r 0 (3)] 
solicitor's lien for, 579 551 

eulnistcnco alloimnccs, aums disbuf*c<l for, to bo costa in suit, 748 [0 21, r J9 (fi)] 
luit, withdrawal of, payment of coats oa, 657. 
eopantc, for costa, 148 

summary suit, costs in, l(i29. 103« (0 37. r 2(2)] 
stay of execution costs of application for, lOtO 
taxation, review of, rules as to, 148, 149 
trustee, costs of, 140 

unneoessiry matter m pleading* affects question of, 642 

ranation or rorersal of decree, order for refund of costs on, 412 [a. 144 (1)1 

withdrawal of suit, pajTnenta of coit* on, 687 

witnesses of successful party gudty of exaggeration, and cost*, 145 
Secuntr far cost! of full — 907 911 [0 25] 

appeal from order made by High Court requiring plaintiff to give, 910 

refusing to act asido order of dismissal of suit for failure to give, 
911, 1120 [O 43. T (l)<i»)I 

cross claim by defendant residing out of British India, and, 010 
failure to furnish, effect of, 911 [O 25, r 2] 

insolvency of plaintiff, security for costs to be given on, 871, 873 [0 22, r 8] 
instances, where secunty for costs required, 911 
minor, where plaintiff IS a, 910 

next friend retiring, to give security for costs already incurred, 957 [0 32, r 8 (IJj 
pauper, where leave is granted to plaintiff to sue as, 909, 910 
plamtiff, security for costs from, 907, 908 [O 25, r 1] 
poverty of plaintiff, 009 

Tts judicaia, and dismissal of suit for failure to furnish, 911 

settmg aside of order of dismissalforfaduTo tofurnish. 011 [0 25, r 2(2)] 

suit for payment of money, 908 [O 25, r 1 (3)J 910 

woman, where plaintiff is a, 908 £0 25, r 1 (3)J 910 
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CoSlS—fVifiJ/J 

Sfctftty t*r tM<> ia arr**!— 


■pprlUnt, for cn«t« frnm, 1^*^ [O 4l.r K'J- 

»t whjit (t*r^ tv«P'’ih1'tH «pplr for, 10^1 

poti5iyiuencc of not fnn»*hin?. 'll. r 

rlTrct of failum lo complr mlh onforfor fartlw*r, to IVivy Council, ini[0 ^5, r II] 
further aocnntr for of •ppool tr> l*nTj Council, 1131 [O 45, r 10] 
insolvent or pfor»ppp1hnt, •n«l, tO-^l 

pauper appellant, vrhetlier, mu !■* ralletl upon to fumnli, 103 1 
rnvy Council, appeal to, on «li*mi«snl of appeal for fsiluro to furnish, 303 
Msmnlv for c«r>ta of, 1 1-3 1130 [O 45 rr 7 0] 
tirae, fitrn'ion of. for pvinf. 1035 


Counsel— Advocate llam‘ter 

case for opinion of, and l>nef f >f. pnrilegr^l from di'coverj and inspection, C19 

Counterclaim— 

Code doea not provide for, S'*! 

rules as to joinder of claims {O 2. r 4) appl' lo. SO) 

for co«tB in oi-e of. made by defcndani residing out of Briti*h India, 910 
luramary »uit», in, for arrt-t l^’foro judgment, 317. 

Courts— 

Additiotul and \vistftnt Judge a Courts aulmnlmat* to Dutnct Court, 131 [a 24 (3)] 

■mend Issues, to, powers of, Oil (0 H, r 5) 

appellate, powers of. 330 [s 1(»7J.1113(0 41. r 33] 

arbitrator, where a judge may act as, I2S2 

attachment of property m custod> of Court. ”0) [0 21, r 52] 

Chartered High Courts. 393 391 (si UC 120J. 1157 (0 49]— See Chartered High 
Courts 

cml Courts to trj^inl) suits of a cinl nature, 21 [s f] 

Collector s jurisdiction, civil Court « barred as lo matters wthin, 232 253 
competent jurisdiction, of, and, ros judicata, "2. 73 
" Court which passed a decree, ’ definition of, 153 [s 37] 

English Courts, juri'diction of, over Bnlish Indian subjects in British India. 94 
eiccuting Court bound by, but, may construe decree, 158 1 j 9 
jurisdiction of, 156, 157 

foreign judgment on a decree of British Indian Court, 90 

Pnnee or felate. Courts estabbslicd bj Gosemor General m territories of 
and execution of decrees 164[8 43] 105 [s 45] 
grades of, outside Presidency towns, 99 100 
High Court, pow er to refer case for opinion of, 371 [# 1 13] 

immovable property, sale of, m execution, wbat Courts can order, 807 [0 21, r 82], 
inherent powers of Courts, 433 [s 151], 433 439 

to restore suit dismissed for plaintiff a non appearance, 592 
to strike out scandalous matter from pleadings, o42 


Inspection of propertj by Court 66 j [O 18 r 18] 
issues. Court to frame, 640 [O 14, r 1 (5)] 

power of Court to amead or strike out, 614 [O 14, 
jurisdiction Court of concurrent, 73 
exclusive, 72 

of English Courts over British Indian subjects m 
of Courts evecuUns decrees, 156 157 
language of Courts subordmste to High Courts, 407 [s 137] 


r 5] 


British India, 94 
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COOrtS— ron/ f 

nftmpof Court m whirh suit Im-usfht in I'limt, .'>.Vi[0 7, r I (a)]. 

Xatnc Plate, pf.nnd cxwulion. Ift-'i [a -llj. 

Bnli'h Tmljan Court Lm no poirer to rr^frain iwrty fn’m pnwel 
inR with Mill in, lOlS 

nepoliaWe instrument*. Court* empowereil to trr atimmarj auifs on, 10^ [0 37, r 1], 
opinion of, ]»ower to »lale ra«e for, Ss’t [a. W). 

from Its Men teeon\* nr imro other Ci*urt*. tna\ be aent lor, fitO [0 13. 
r 10}. 

pfkMnent into C*nirt, WIT-OO? (O 24J. 

]ilaml, iliitt of Court to eramine, liefore i*?neof cummnn*. .'W>4 
rre*i.lenet SmtH CnU«e Court*, 23 Ja. S], IllJ.'* [O 51 J. 

I’nvt Council, RpphcAtion for exeeulum of onlera of, 1134, 1135 [0 45. r 15} 
powers of Court penilinirappetl to, 1133 [0 45,r 13} 

Proi inetftl Small Cau*e Courts 22 [s 7}. 1 1.'*'! (O 50} 

public chanlie*. Court* competent to trj auita rrlttine to, 30^. 

receiTci, vrhat Courts can apjwmt, 1057 

reference to llich Court, 371 {s 113} 113P 114310 45} 

re«tore «uit <li<mK«CTl for pUtntifT* non-appeAr»nce, inherent power of Court to, SUi 
Ileienuo Court* 20 21 (s- '»} 

rrnew ft'nit Co which app/icafion for, to 6e maife, 3Tt (*. //•<} If4?, 1143 [0 4o 
r 1] 

pale of immorable properlt. m cTeeution. what Court# ran ortlfr, S07 [0 21. r 
petting a«ule ileeree tx application for, pending appeal from decree, 537, 
etat of cxcrutiou, application for, to be made to which Court, lOTS. 

of decree, when Court roaj onler, 734 [0 21, r 20} 
aubordmatien of. 19 (s. 3} 
time, power of, to cniirge 42Sf# 14S} 
tnin«fer of bu»ine*# of one Court to another, 433 f* 1 50} 
suit* 139 131 (sa. 23 24} 

tratisfcrred decrees, power of Courts in executing, 163 42} 

Court Fees— 

appeal from onler refu'ing to order paament of, in pauper auits 975 
cases in which Court will allow partj to mahe up 431 

Court fees \ct, a. 149 applies to all docoraents chargeable with court fees under 
431 

deficienej of, power of Court to allow party to mahe up, 430 [*. 149} 

Gorerament, right of, toappl.rforiwjroent of. Ml paupcrsuits 073[O 33, r 12} 

nie*ne profit®, decrees as to, and, 673, 674, 675, 676 

jviuper suits, cseniption from ^viyment of, in, 971 [O 33, r 8} 

Crown a prcrf^atiee of preeedeneo in ro«pecl of court foes under, 9'3- 
recorery of court fees in, 971, 973 [O 33, r 10} 
plaint must show value of subject matter of suit for purpose of, 555 [O 7, r 1 (OJ 
rejection of, or return of, and, S61 567 
res judicata, and dismissal of suit for failure to pay additional, 79 
red ion, directing plaintiff to make up deficiency, 567 
valuation of suits, JOl 103 
Creditor— 

Admmi'tration suit, when creditors may institute 6S0 
debtor must find Ins, 1 19 120. 

In«ioh-ent Debtors Acts, right of secured creditors under, 6'50 
judgment-debtor, definition of, 13 fs 2 (10)} 
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Criminal Court— 

•djuflmml, unr^rtifiol, •n-l rnminjil i*nr«^lini:«, ”i>* 
dfpi.jon of, anil rm juiIicaia, T." 

Cr0P'^'‘< Afmnjltunil rmrlurr 
•tUchmentof, [() 21, r 

which il'w^ not Admit of Irin,; •torn], TVt [0 21, r 45{0)]. 
growing crop l<nioMhlepmi>rrt\, 11[ii 2(13)] 

order prohihiting rcmoTAl of prowtnjj crop, 733 [0 21, r 45 (4)] 

*ale of growing crop, Ml, MU {O 21, rr 74, 7'»J 

Cross-ciaims— 

execution in »«c of, 727 ( 0 21, r loj, 
mortgage »ujU, In, 72S(0 21, r 2tt) 

Cross-decrees— 

essignment in c«»e of, 724 (O 21, r 18). 727 

execution mc*M of, 724 (0 21, r 18). 

for payment of two rum* of mone\, 728 

mortgage suiij, in. 728(0 21. r 2»). 

parties muet fill aamc character in liotli euit«, 720 

Betting 08 cro4a-0ccrroi against each other, condition# neceasarj for, 725, 720 

Cross-obJeciloDs— 

roluequenco of not filing. 1001 

eo respondent, when cross ob)cctioM niaj l>c against, 1090, 1097 
^missal of sppcAl. effect of. on. 1094 (O 41. r 22 (4)). 1095 
«onn of, 1033 (0 41. r 22(2)) 

^tters Patent spiwal. and. 1097 

umiUtion, dismissal of appeal on ground of, bars hearing of, 1095 
non loinder of party in mortgage suit, dismi-ml of appeal for, effect of, 1093 
eecond appeal from decree of first appellate Court disallowing cross ohjettions, 1097 
cross objections may filed in, 1097 
tune within which to be filed, 1093 (O 41, r 22(1)] 1097 
•withdrawal of appeal, effect of. on. 1094 (O 41, r 22 (4)). 1093 
who may file, 1093 [0 41, r 22 (1)). 1096 

Cy-pres doctrine- 

power of Court to apply, m setting scbeniee of public chantiM, 313 

Damages— 

attachment, mere right to sue for damages not liable to, 215 [s. 60 (1) (e)J. 
commission to ascertain, 917 [O 26. r 9] 
defendant need not plead to, 570, 57l (O 8, t 3] 

deposit by defendant iri Court in suit, to recover damages, 905 (O 24, r 1) 
interest recoverable as, in mortgage suits, 1016 I0I8 
pleadings, and matten affecting, 626. 527, 570, 571 [O 8, r 3). 
puhbc nuisance, no special damages necessary for instituting suit relatmg to, 289 
(s. 91) 

reversal of decree, and order for payment of damages, 412 [s, 144 (1» 
variation of decree, and order for payment of damages, 412 [e 144 (1)] 

Damdhpat— 

meaning and rule of, 140, 141 

mortgage, how far rule of damdupat applies 10 case of, 140, 141. 
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INDEX. 


Death — f^te Abalonicnt 

nliAtcmrnt of suit, unil tlcilU of ]>art^. Sin (O 22, r. ]]. 

Arbitrator, or umpiiv, (le.ilh of, 1261 [Sth n.iurn 6(1)(()(1)) 
apjvcaI, (lc'\th of pithrr i>artj, jtrnilin;; amlAljatrnipnt, S)2 
Appellants, (loAlh of ono of scxrral, an'I aUttement, S*)', ]07it 
client, ilenth of, ilelernilnei pleotler’* np]H>ifitment, 507 [0 3, r 4 (i)}. 
(lefenihnt, (leath of. After ]irelimmAr\ deerre. 86S. 
puanliAn fld death of, y>910 32,r llj. 

IicAnng, death of jwrt^v after, but before jutUnient, S70 [O 22, r C] 
judge, death of, before complition of trial of suit, 6d( [0 18, r 15] 
next Inend, death of, Btnj of proeeetlinga on, 0*810 32, r 10(1)] 
pauper applicant, death of, and abatement. 8*>9 

jiendmg hennng of applimtinn, 065 
public chantiei, death of jui-tj in suit relating to, 312. 313 
reference, ortler of, death of parti after application but before, 1261. 
stay of procecilingi on death of next fnend, 9>S [0 32, r 10 (1)). 

Debt- 

Attachment, appheAtion bj alleged debtor for femoral of, 777 
mode of, of debt, 754 (O 21, r 46). 
of debt, after same is iwid bj eherpie, 7"G 
of debt, no bar to judgment debtor suing for it, 753. 
lubihtj of debt to. 214(8 60(1)] 220,221. 
whether debt enforceable bj foreign Courts only is liable to, 220 
definition of, 220 

dcliTcry of, in execution, 800 (O 21, r 79 (3)} 

deposit bj defendant in Court m suit to recoaer debt, 905 [0 24, r 1] 

(lischai^o of, on passing of foreclosure decree, 993 [0 34, r 3 (3)], 093 

fmal decree m redemption auit, 2012 [0 34, t S (3)] 
exact amount of, need not be atAtcd for puq>o«es of attachment, 753 
gamisheo, debt and procwlure for attachment of, 7 jC 
instances of attacLablo debts, 221 

tccciser, debts contracted bj , »n course of business (Case 3] lOoO 

Debtor — 

must find his creditor, 119, 120 
place of suing, 110, 120 

Decree — See Preliminary decree Final decree Decree ex parte 
accounts, in suits for, CS4 [0 20, r 16} 

order directing accounts, vhethera decree, 8 
act of State is not a decree, 352 

adjudication which is appealable as an order ts not a decree, II 
adjustment of, 691, 692 [O 21, T 2J 
administration euit, decree in, 679 [O 20, r 13] 
agreement not to execute, 171 

alienee from trustee, decree for possession against, 307, 308 

amendment of decree, inherent power of Court as to, 439 440 

amendment of decree, application for, and res judicata, 90, 91 

amendment of decree, 433 [s 162] 439 443 

appeal — See Appeal 

appeal from original decree, 310 (s 96] 
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Decree— fo’ii'/ 

bcMmiclJir, how fjir iWrro Mj^KirKl, »r»l owner, 
ccrtifiwl copie* of, /arni»!iing, C'* (O in.r 201.1IP*IO ^l>r 3^1 
CoUc>ctor, tramfer of corlain for rrwotion l*y, 2 »1 [s 

coinpronn'o, clocroo in form* of, ‘*''1 (O 2X r 3J. 
conflictmc demo*, *n<l rr* juilicAt*. Pt 
conjugal rights, decree for fc'iuution of, and ju licafa. 40 
consent deerw. 311 [». M (1)]. 3:3. 321. voi **ft| [O 23. r 3] 
and c«toppc1. SI 
proccflurc for setting a«idc, 32f 
coa«lruclion of. In rxeentme Court, S''. 15^ 
content* and date of original dectre, f»7ft JO 20, rr 0, < J 

appcl'ate decree, 1117 1118(0 41.r33) 

“ Court arhich passed a decree, *• meaning of, 133 (" 37] 

Courts by which decree i may I*? excctite*!, l'»0 (* S'*] 

cross-decrees, execution in ea»e of, 724 (O 21, r 18]^ 

dead per on, dectre for or again«t, a nullua , 168, 4.5, 863 
decisions under certain act* wh'n not dc~ree*, . 


declaratory, execution of, 168 

decree to agreo With judgment. 070 (0 20,r 0(1)] 

default, decree against plaintiff by, l«r» froah suit, 083 [0 0, r 0 ] 

definition of decree, 5 [g 2 (2)] _ , » - 

drawn up, decree mast bo, before an appeal from it can bo entertain , - , - 

executed, what decrees may be, 151 103 

executor who has not proved, and decree against 201 

execution of — See Execution of Decree 

execution, application for— 5<e Execution of Decree. Sub head (1) 
in ca«e of cross dccreo 724 (0 21. r 18] 
in ca'c of declarators decree, 169 

ptndins ref.renc t« Iligl. Court, not ulloma. 1130 
(O 40. r 2] 

property Mtoched m eMcul.on ot doerws of s.v.r.1 C"”'' ““J" f ’ 
Lfdocreo c.poble of exeootioo .« dorno of Court ot U.t losl.nn. 151 
qoestions relating to, 170 173 (8 47] 

t™o.forofdeor«lor.ur™t.on l» [. jn iW ,oii, 

final for foreclosure, 093 [0 34 r 3] sale. 1000, 1001 [i^*. oj i' 

d. 0 ™' tl'ng“’ol, du„„g pendency of .ppe.l ^n. pnd..n™ry deen,. 3-6 
finality of decree in redemption smt, 8- 
fiudmg on an issue is not, 8 

firm, decree in suit against, 93G , ,„,i,„„nuri.;diction by. 93 94 

foreign Court, execution of decree of Mccution of decree obtained 

fraud, suit to set aside decree obtained bj, or sa e 

bj. and place of suing. 122 ,»,«™nnc revenue to 20C.207 (« CJl 

Government, decree in suit for partition o » 

heir, decree agamst a wrong perso^ a Wc'xecu.ion. 154 

fligh Court, d.™ „>e,..oner. 09 

Hindu Widow, decree agams , »l t OL 

.ormoybl, peperty. for nreovery of «-l [« - 

inberent powr of •>« 

mjnnct.on dem» for. -nd 1 ..j, [„ , l,j 

instalments, decree mas dire 1 1 
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lanr.x. 


Decree— rw>// 

intcrrat, rale of, when ileereo M for tlw parment of money, 137 [a 3JJ, 
where ilecrec »wnr(h mesne profifii (xit silent about, fi77 
Irrt gulanty, decreo not to l«o interfered with In appeal for, mere, 329 [*. 09J. 
joint decree, nml application forexecution, 710 [0 21, r 10] 

when cannot lie eTCeuleil b> one of rerersl decree boldert, 7l0 
jmige, procedure where, haa raeated office liefore signinjr decree, 670 (0 20, r SJ 
/ucfgmenf, decree on, 117 fn. 31J. 

decree to agrro with, 670 JO 20, r 6 (1)). 
juri«diction, decree of foreign Court paMe»l without, 03 01 
deerro paa«ed without, 128 

Aaroaron of /'irro'f how fardeerro against, hindi membem of firrac/, C9 

land, decree for possession of 671 

legal repre«enlntne, decree against 2o2(s 52) 

application for execution of decree, against, 109 
liability of, and Miisfaction of decree, lOS. 
letters of administration, when necessarj before passing decree, &56, RIS 
limitation ilecreo to l>o executed must not hare been twrmi by, 1S2 
maintenance, for, no bar to aalH<e<)ucnt suit for rnamtenance at enhanced rata, 
merger of, 133 

mesne profita, decree for and possession 673 674 JO 20, r 12) 
silent as to, 674 

minor, for or against, when mra!i<l. 647 

procedure to set aside decree against, 70 ‘M7, 034 
mode of pajing monej under ilecrte, 6^ 601 (O 21, r 1] 

mortgagor, personal decree against, for balance doe aftersale, 1004 [0 34, r 6], 1005 

moioblo property, decree for dehcery of 671 JO 20, r 10] 

omission accidental, and amendment of decree. 440 

order of dismissal for default is not a decree 5 (s 2 (2) (6)] 

order rejecting plaint is a decree. 5 (s 2(2)] JO 

under s 47 (otecution proreo lings) is a decree 5[s 2(2)). 
under 8 144 (for restitution) is a decree 3 421 
partition, decree lo suit for, 6S5 (O 20 r I8J 

of estate paying reTenuo to Government, 206, 207 [*• o4> 
jiartnership, in suit for dissolution of, CS4 [O 20, r 15] 
pauper, refusal of leave to sue as how far a decree, 7 
payment of dower, conditfonal on 47 

out of Court of money payable under, 691 692 JO 21, r 2] 
to decree holder, directing 691 
po'sesston of land, decree for, 671 

postponement of paj'ment of amount of, 671 [O 20, r 11 (1)] 
pre emption suit, decree in 681 [O 20 r 14] 
preliminary decree, appeal from 324 [s 97] 

when not drawn up 325 
definition of, S [s 2 (2) Ezpin ] 
probate when necessary before passing of decree, 6 jC 558 
receiver after decree, 1004 
redemption smt, finality of decree ui, 83 

reference to High Court, decree not to bo oiecutctl pending 1139 [0 46, r 2> 
rejection of plaint, whether, 5, 10 

relief, decree for larger, than what u claimed when given, 659, 5C0 

providing/orevoBtaaftorwistilufjon ofanit, 501, S62 
Religious Endowments Act whether order under is a decree 7 
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Decree— 

Interest, rale of, wlien decree ii for tlie pA%*nieiit of monej, 137 [s 31] 
where decree awnrtN me«ne profits but silent nbout, C77 
irregularity, decree not to bo Interfered mth in appeal for, mere, 329 (» 99]. 
joint decree, and application for execution, 710 (O 21, r I**] 

when cannot lie executwl l>v one of serera! decree holders, 710 
judge, procedure where, Iim \acated olllce liefore signing decree, 070 [0 20, r 8J. 
judgment, decree on, 137 [s 13] 

decree to agree with, 070 [O 20, r 6 {!]] 
juri«diction, decree of foreign Court passwl without, 03, 01 
decree patvd without. 128 

Karn/imn of tantid how far decree against, hinds memlem of InrraJ, 03 

land, decree for possession of, 071 

legal representatne decree against, 202 {■ 02]. 

application for execution of decree, against. 19‘t 
liability of, and satisfaction of decree 193 
letters of administration, when necessary before passing decree SjC, 559. 
limitation, decree to be executesl must not hare been barred by, 152 
maintenance, for, no bar to suWqnent suit for maintenance at enhanced rate, 4a 
merger of, 153 

mesne profits, decrco for, and poswawion 673 674 [0 20, r 12J. 
silent as to, 674 

minor, for or against, u hen inratid, 017 

procedure to set aside decree against, 70, 017, 054 
mode of paying monor under decree, 600 601(0 21, r 1] 
mortgagor, personal decree against, for balance due oftersale, 1004 [0 34,r6],100 
moTable property, decree for dcUrcry of, 671 (O 20, r 10] 
omission, accidental, and amendment of decree. 440 
order of dismissal for default is not a decree 5 [s 2 {2} (&)] 
order rejecting plaint IS a decree, 5 (a 2(2)J 10 

under s. 47 {execution procee lings) is a decree 5 [s. 2 (2)]. 
under s 144 (for restitution) is a decree, 5, 421 
partition, decree m suit for, 035 (0 20, r 18] , 

of estate paying rcTenue to Govemment, 206, 207 [s J- 
partnership, m suit for dissolution of. 6S4 [O 20 r 15] 
pauper, refusal of leave to sue ns, how far a decree, 7 
payment of dower, conditional on, 47 ^ 

out of Court of money payable under, 691, 692 [0 21, r 2] 
to decree holder, directing, 691 
possession of land, decree for, 671 

postponement of payment of amount of 671 [O 20 r 11 (1)] 
pre emption suit, decree in, 681 [O 20, r 14] 
preliminary decree appeal from, 324 [s 97] 

when not drawn up, 325 
definition of 5 [s 2 (2) Expln.} 
probate when necessary before passing of decree, 556 So8 
receiver after decree, 1004 
redemption suit, finality of decree in, 82 

reference to High Court, decree not to bo executed ponding 1139 [0 46, r 2j 
rejection of plaint, whether, 6, 10 

relief, decree for larger, than what M claimed when given, 559 560 

providing for events after institutmn of suit, 561, 562 
Religious Endowments Act, whether order nnder is a decree, 7 
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Decree — conW. 


itpre«cntatiTo »ui 1 , ilrmv in, 4Cii», 4il7 

IT* jndiokta, and d''cr«* fnr iT«»iitution of a>njo?al ri^lu*. •I*'. 

and applimlion for nmMidmcnl of ilfvrrr, {*'•, {•! 
irstitntion of unrrrtifiwl jmTTnmt on irtrrral of drerro, "IX) 

RcTcnur Court, doci*! m of, »)irn oporatoa a deerro, “4, 
reverRil of, Irfoir confirmation of auction mIc, 211 

after confirmation of auction rale. 211, 214 
aale in execution of, effect of rexcrral of decfce upon, 241 
ratisfied dccire «}ien raid to I** full}, in'* 
aeeond appeal, amen Iment of deere® pa»»edin. 4|I 

from appellate decico, 311, 332 [a 1<MI] 
act off, deerre in luil ulierc, li al!o«T<l, C^O f(4 2ii, r 11) 
icttmg aside consent dcoicc, proccilurc for, 32 1 

of deerre in auil uliieli la cillicr oicr \alued or un Icr valued, 101, 
■lip, accidental and amendment of, 4I0 
*tay of execution of, :il [0 21, r 20) 1070 1077 (<» 4), r 5) 

pending appeal to IVivy Conned, 1 132 [O 45, r 13 (2) (e)J 
proceeding pending reference to High Court, lllO to 4C, r 2) 
amt, decree agam‘t plamlifT for default Uxra fn*sh, 70 

to act aside deereo obtaineii bj fraud, and place of suing, 122 
summons when decree maj be paa«cd snthout issue of, 51 2 
surety for tho pcrformanco of a decfce, 422 (e 145 (<i)) 
transfer of decree for execution, 150, ICO (# 30J See Transfer of Dicree 
for elocution b\ Collector, 2>l (s Cv) -See Collector 
against & company in Ii<iuidotion, 721 
transferee of decree, application for execution by, 713 [0 21, r 1C] 
pending attachment. 721 
execution, 720 

trustee, hon far decn» against, binds Lis successor. Cl 
tnthdrawal of suit, granting of lease for, h not a decree, 691 


l>ecree ex parte— 5S5, sso [O 9, r 6 ] 
sppeal from, 319 [s 90(2)] 

Court to which application to set aside, to bo made, when appeal filed, 597. oJ8 
fraud, setting aside decne ex parte obtained bj, 593, 599 
mherent power to set aside, GOO 

legal representative of defendant, right to apply to act aside, '399 
minor defendant ear por/e decree against, 600 COl 

notice to ojiposito party, no decree to be set aside without 090 [O 9 r ] 

property taken in execution of, set aside, 170 

remand m appeal from an order refusing to set aside an e^r parte decree. UOi 
remedies open to defendant against whom ex farte decree, passed. 59u. 590 


judicata, how far, 45 


t r Bpt qq G05 

»( 2 )) 


effect of, 603 

“ sufficient cause ’ for setting aside ex part© decree, 699, 600 
•urety, liability of, and, 423 
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Decree ex pirtc— fon^/ 

Irrmi on w Inch ti jxirte decree nwy be pet sMtic, TOO 

timo Kilhin trhich npi'Iimtinu ahotilil be made to act s«j Ic, 505, 506, CO'I 

wlipij jwiwed, ass, 5<'6 (0 0, r t5J 

Dccrce-liolder— 

Adjustment, suit b^ decree hohlrr u{>on An uneertifiol, CO » 

Appeal AS to question between judj^metil-slebter And repre«entatire of, Til. 

Assignment of decree bj , and execution, 713 (O 21, r ICJ. 

bid or bu} projicrt^, not to, vrilhout ItAseof Court, SO), TOI [O 21, r Ti]. 

definition of, fi [s 2(3)). 

ilispos-scHsion b>,8tn(() 21, r lOOJ. 

execution, application for, bji, 7tl>(0 21. r lOJ 

joint decree hoMer, 710 [0 2l, r 15], TIJ. 
m ca«o of assignment of decree bj, 7l3 (O 2J, r ICJ. 
joint dccri'c bolder, application for execution bj. TIO [O 21, r 15], 711 
joint mortgage decree, property purrhaseil bj ono of Bcieml holders of, at execution 
sale With uso of joint funds. 219 
notice to before final onler foratax of execution is made, IOTP 
bp Collector, in certain cases, ley's Ill, jxirn 3] 
whypajment or ailjuslment ahould not becortifiKl, 6^2 [0 21, r 3(2)] 
jvirtj, neccpsarx, to applicati«>n to mt aside anio of immorablo property in eiecU* 
tion, 911 (U 21, r b0|. «)t((0 21. r TOJ. 
l»aj inent out of Court to, CPi (O 21, r 2J. 

one of eexeml desree IioUeiw, 7) i, 7)J 
prionlj wliero fund In Court isattaehesl bs eescral ilecree holders, 7l>(J, 76f« 
purcluiso bv decree bolder at court aale, fW) (0 21, r "ij 
mtcablo distribution among decree bottlers, 257,250 (s 73]. 
receiier decree bolder cannot bid or buy at Court pale, f.03 
repriflcntatire of decree liohler, who is, for puijsows of execution, 174 17C 
aalc on ground of irrcgiilaritx or fraud, maj apply to act aside, 8l0. 
stay of execution iwiulmg amt by jmlgmeni debtor ngniiist, 735 
suit by, against party obstructing execution of decree, 944 
upon an uncertified adjustment, CPO 
transferee of dccnn) when. 12, 721 
Defamation- 

exact words alleged to bo Lbellous must bo set out in action for, 539 
intcrrogatonca in suits for, 014, OIC, 
juvrticulara of, to bo stated in pleadings, C32 

Default- 

dismissal of application under 0 21, r 100, for 847 

of emt for, 687, 5x8 [O 9, rr 8 0] , 

of apjieal for apjiellants default, lOSO [0 4l, r 11 (2) ]■ 10S9 (ti « . 
r 17] 


execution, default in proceeding with, after attoeliment, ?74 [0 2l, r 67] 


J 
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Ik.'iult— 

mvjTTT, kws ce««ion««d br df'Aoh of, 4‘\ r 3 (<f)). 

rM»W oa dfUuU of drpcwit br i>arct»«fr, ^v» [O Jl, r SI)- 
rw pdiaU, »nd di<*ai.<sal of fajt fordrfftnlt of pUmtiff"# »ppoararfr, ?• 
m* critic of *rpo4l, disaii««ed fop dp'*olt. labprrnt po^rr, 10 *1. 

»''ooQd *pp«*l froa ordpr di.«"ii*?ing Appojkl for, 33^ 
wilful default, psirticuUw of, to bo »tat««l m ploadtrs*. 330 [0 0, r -1). 
Dafect or error— 


i , L ' • • m. SS'' 

«nj. 

lostaneoa of dp fpot, orror or irrojuUntv not rap nts 330. 

jnd^oat*, drorpoa or ordrf*, rrrora »n. froa •frjJrnt^l sbp#, 45> fv l5ij. 

rrauad m c»«o of error, omi<iiion or irTPaiUntr, lO'**' 1101. 

poeond appeal, defect in procetloro when a ground of, 333 [*. 100 (1) (OV 

withdrawal of suit, leave for, beoan«e of formal defect, S'2 [0 23, r I (2) (n)). 

Eefence — 

alternative and inconsistent defences 33^ 

distinct grounds of, to be stated separatelr, 5Sl (O 8, r. T). 

facts to be specially pleadeil in. 5T0 (0 S, r. 2). 

&nn, m suits brought against, in gm name. 935, '>3fx 

Goremment, defence of suit against pubbc ofiker undertaken l>\, 'U5 [0 27, t 

new gronad of, how iai<cd, SSI, 5S3 (O % r «). 

particuLits of. m pleadings 533. 53k 

questions under a. 47 may not be rai*eil in a «uit, m. 17l\ 

Befeadaot— 

acquiescence in suit by defendant residing out«ide jwti^lKtion, 111 [v Svt iM). 11 V 
addition of parties as defendvntsand limitation, 4C\ 470 [0 1, r 10] 472, 475, 47lk 
adjourned heanng, procedure at, when dctindsiil assigns giKsl csii«o fitimious 
non appearance, 5S6 (0 9, r "k 
admissions between co defendant*. 030 

afEdavit of documents, bv several defemUnt* or Co defeiiiUnt. 102 
appeal by a defeniLsnl against co dcfcinUnt* 333. 
appearance by one defendant for other* 47's4T’*fO I, r 12). 
arrest before judgment, 1031, l03^ (O Is r 1] 
causes of action, joinder of, and of lief, lulant* 4"»3ll> 3 r HJ. 
co-defendants, res judicata as between i I 1 1 
costs as between, I4tv 
commission to examine, 'll 4 

common interest, defendant mas l<e pnnl i n I'ehaUt f alt ha> Inc. 4' 0 4dt (0 l,r '>] 


death of defendant — i'ft Ik ath 

defend on behalf of atl. w lien 1 lie ilehiiUm »nav. It'll ml (tl l.r •'), 4f.5. 
depoMt m court by dcfunbiit III a mil I r t>i i»ev » r I -r dimaevw, 'V*5 [O. 21. r IJ. 
defences may lie alleniallie an I liii<« ii*U|eiit, ^.•V 

documents rctiM on bj , an I « nler In •uiniwt it« i,i pn^ln -r, M3 [0. 5, r 7). 
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Defendant— font/. 


ejectment suit, wlio may 1;o joinwl as ilefindants in, -lOS 
foreigner, non re^itlciit, wlierc ilefcnilant is », 123 
hearing, procetluro where defendant onh appearn at, 5S7 (0 0, r 8] 
improper addition of, 47*) 
in«olrcncy of, result of, fi7i, 877 

interrogatories, when a ilefcnelant may sdrninutcr, to a co defendant, 01 1. 
issue, where one of eoreral defendants not at. with plamtifT, OIC [0 15, r 2] 
issues, where defendant born after settlement of. 470 
joinder of ilefendants, 452, 453 (O 1. r 3],4V|[0 1, r CJ 

joint defendants. Court may gi\e judgment against one or more of, 458 [0 1, r 4 (6)]. 

jun«dietion. leave of Court to sue where all defendants not in thin. Ill [$ 20(4)], 115 

legal reprcj'cntatire of, legal representatire 

liability of, plaint must dLscIo e. 5 >S (O 7, r 5j 

limitation where persons added or substituted as defindants, 471, 475 

marriage of female defendant, no alntement of suit by, 871 {0 22, r 7] 

misdeseription of, ita effect, 477 

negotiable instrument, joinder of defendant liable on same, 459 [0 1, r 5^ 
newly added difundant, scrfieo of summons and plaint on, 4C9 (0 1, r 10 (4)]. 
non appearnneo of, and ex jmru decree, 685 6>*C [0 {>9, r 0] 

Qon-attendanco of one of several defentUnts, 594 (0 0. r 11], 595 [0 9, r I2J 
Qon joinder of, objection as to, when to bo taken. 479 [0 I, r 13} 

OfEcial Assignee, joinder of, on insolvency of defendant, 877 
pauper defendant, 064 

personal appearance of, when can be ordered, 512 (0 5, rr 7. 4] 
place of suing, and residence of defendant. Ill, 112 [s 20] 
plaint, defendant's name, de-icnption and residence to bo piitin 537 [0 7, r 1 (c)J 
pleader, defendant may appear by. 61 1 [O 6, r (1)(2)} 
procedure where are several sets of defendants and their interests similar, 660 
tebefs claimed, defendant need not bo intereated in all, 458 [0 1, r 5] 
rea judicata as between co defendants, 63, 64 
and proforma defendant, 64 65 
right to begin, when defendant has, 659 (0 18, r 1 j 

when preliminary issue raised by, that suit does not lie, 639 
security for production of property, defendant, giving 1037, 103S [0 38, r 5] 
for appearance 316[9 91 (o)] 1034.1035(0 35 r I], 1036 [O 38, r 2) 
service of summons to bo on defendant in person or his agent, 614 [0 5, r 12] 
set oil, when may bo claimed by, 576 
ship, suit may be instituted against, as a defendant, 456 
suit, defendant in fresh, after abatement and withdrawal, 889 
summarysuit, defendant cannot defend without prior leave, 1029, 1030 [0 37, r 2 ( )J 
suinmoDS not issued if claim admitted by, when plaint presented, 511 [0 6, r ij 
unnecessary parties added as defendants. 498 

withdrawing suit without leave of Court, but with consent of defendant, 890 
WTitten statement, when to bo filed, 57 [O 8, r 1] 


Definition of — 

bill of exchange, 1031 

cause of action, 116 

charge, 1024 

Code, 6[8 2 (1)] 

compulsory deposits, 224 

Court which passed a decree, 163 [a 


decree, 5 (s 2 (2)] 
decree holder, 5 (s 2 (3)] 
distnct, 12 [s 2 (4)] 
foreign Court, 13 [s 2 (6)} 

foreign judgment, 13 [s 2(C)] 
37] Government pleader, 13 I® 2(7)] 
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Definition of— 

imtnoTaWo proporty, 10* 
judgt*. l3[a.2(S)}. 
jadpncnt, 13 [a. S (0)) 
jnd^ent debtor, 13 [a. 2 (10)] 
legal reprp«rntat«re, 13 (a. 2 (ll))- 
nic«n« profits H (*• 2 (12)) 
moral le proportr, l'> [a 2 (13)] 
negotiable in«tnitncnt. 1031 
order, l'» [« 2 (14)]. 


pauper, 002 [O 33, r 1 Kipln ] 
pleader, 11 [a 2 (15)] 
preacnlx*, 17 [a 2 (1C)] 
promissory note, 1031 
public nuLsanco, 2S0 200 
public officer, 17, 18 [a 2 (17)]. 
Itule*. 19 [a 2(18)] 

sharoinacorporation,10[6 2(10)] 
eigned, 10[a 2(20)] 


Delegation— 

of authonlv to execute, 733 
of dut} b} arbitrator, 1204 

power b} Court to commissioner to try material i««uc, not allowed, 917 
power bj receiver, lOCfl 

Demeanonr— 

of witness, remarks on, CC3 [0. 18, r 12] 

Departure— 

in pleadings, 037 (0 8, r 7] 

Deposit- 

Court, deposit in. by defendant m euit for money or for damages. 003 (0 24, 
f 11 

court sale at, by purchaser, 809 (O 21, r 84] 

whether a voluntary payment, 81C 
Court eale, to act aside, 811 (0 21, r 89] 
money or movablee of, in Court, 1015 (O 39, r 10] 

Pnvy Council, on appeal to, 1128, 1129 (0 45, r 7] , _ 

order for further deposit od appeal to, 1131 (O 45, ^ lOj ^ 
summary suit, onler for deposit of bill, hundi. or note m. 1034 [0 37, r o] 

Despatch accompanying Charter of, 1862—1322 1330 
Detention — Stt Arrest and Deteution, 

of subject matter of suit, 1054 [O 39, r 7] 

Disability, persons under — 

consent to orders on behalf of, 428 [* 147] 

Discharge- 

decree, questions relating todi»cJiart!«’ vvecutio 

foredo.ured«rre, toh.n?' ""’I" 

injunction, discharge of onlcr for, 1053 (O 3*» r HU • (0 It. r 


t) proceedings, 107 [s. 47J. 170 


redemption suit discharge of del ton p-vsning of tinsl decree ir 
(3)] 1013, 1014 [0 34, r 8^]. 

Intem')rst''riefs Insiweti't 


Discovery — See Affidavit of documents 

documents, discovcrv of. fllon.. (O ii rr i. s< t 

„ec,n..n, .-d br n,- ■ - J > un..n,.. bid 

foreign ‘JtatP, s.licther exempt fntii -'‘t 


interrogatories. 


disc 


^ |/.4dlMt|AlO II. rr 1 II) .'ff Intemvat 'nes. 
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Discovery— <ont I 

non compliance Tfilh order for tlxcorery, fl’8 [0 11 , r 21 ]. 

P’lrticulars, when dj<co^cry may bo ordered befoir, 533. 53 1 
power of Court to order diaoorery, 13fl [• 30 (a)] 
premature ducovery, 023 [0 II, r 20] 
public o/hcual documents when protected from di«orBry, CIO 

apccific documents, power of Court to order d«co»ery of, 027 (0 11 , r 19 (3)J 
Dismissal of appeal — 

costs of paper booh, for failure to deposit. 1091 

cross objections, effect of dismissal of appeal on. 1094 [0 41, r 22 (4)] 
hearing, prebminary, for appellant a default at, lOSOfO 41, r 11 (2)J 
regular, for appellant a default at. 10S9 [O 41, r 17(1)] 
notice, for non ^ion ICO of, Leeaaso of failiiro to deposit costs, 1090 [0 41, r 18]. 

without serxuig on respondent, 1086 (O 41, r 11(1)). 

Priay Council, for default m furnishing security for costs, and appeal to, 369 
re admission of appeal dismissed under O 41, rr 11 (S), 17 and 19, 1990 
CO 41. r 19] 

second appeal when appeal dismissed for default, 339 
Dismissal of SQlt — Sa Default Dismissal of appeal 

appeal from order made on application to rcstoro suit dismissed for default, 592 
attachment before judgment to U> withdraws when sut dismissed 1041 [0 39 
r 0] 

decree, oMer dismissing a suit where neither party appears is not, 583 
for plaintiff s non appearance is not 5^7 
discovery dismissal for non compliance with order for, G2S [0 11, r 21] 
effect of dismissal under 0 22, p 673 (0 22, r 9] 

inherent power to restore suit dismissed for plaintiff's non appearance, 592 
poirer to restore suit dismissed for default in certain cases, 43C 
party, where neither appears 583 [O 9, r 3] 

pauper, dismissal of suit brought by, and court foes, 974 [O 33 r 11] 
plaintiff, dismissal of siut for non appeanmeo of, 587 [O 9, r 8] 
receiver, whether Court can givo fresh powers to after dismissal ol suit, 1094 
res judicata dismissal of suit for failure to furnish security for costs and 911 
restoration of suit dismissed for non appcaranco of both parties, 584 [0 9, r 4] 
plaintiff 8 default SS8 [0 9, r 9] 
security for coats, for failure to famish, 911 (0 25 r 2] 
eumaioas, where not served omng to non payment of chargoi, 5i3 fO 9 r 3] 

where plaintiff fails for three months to apply for fresh, 5S4 [0 9 r 5] 
suit, when a bar to fresh, 688 (O 9 r 0] 690 
when not a bar to fresh 684 (O 9, rr 4 5J 

Disposing power— 

what IS wathui meaning of s 60, pp 219, 220 

Dispossession — 

Collector, under order of, 847 
decree holder, by, 846 (0 21, r 100] 

Distribution of assets — 255, 2S6[8 73] 5ee Rateable distribution. 

District- 

definition of, 12 [8 3 (4)] 
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Dlslricl Coarl— 

Ad iitional *0(1 AMi«t«nt «Iu let*', Coort' of, wbon Milmnlinite to, 131 [* 2-1 (3)) 
definition of, 12 2(4)) 

High Court, Ihrtnct Court It milmnlm*!** to, 1*> [• 3) 

iMuing of notirot and inquiry lir, for Collector, 1299 I^h III, para, fi] 

]un»dictinn of, Iftl 

pourr of, to rulitnit for rrvi»ion procrcding*, m Small Caw'O*. 1 140 1 14 1 [0 4G, r 
to transfer and »Hhdraw »uit«, appraN, and prt>oc«ling«, 110 131 [» 24) 
Small Cau»o<, Court of, aulionlinate to, 10 [r JJ. 

Subordinate Judge a Court h a Court of inferior grade to, 1 00 

Docaments— 

admi«‘ion of further documentarj cridenco not a good ground of appeal, fi3C 
affidavit of document*, 617 [O 11. r 13) See Affidavit of documonti 
affidavit*, document* to which reformer i* made in, (“24 

bu«ine«t book*, giving eopiet of eotne* in, in lieu of mipection, 627 [O 11, 


cost! of notier for admi««ion or production of unnecr<«ari, 635 [0 12, r 0) 

cu'toil} of documents, u«ual place of, 626 
discovery and production of, 017— See Di«covery 
endortement on, admitted m Cl tdence, 636 637(0 13, r 4) 
examination of, before framing i*tue«, 644 [O 14, r 4) 

evidcnco when additional documentary, allowed in appeal, 1106, 1107 (0 41 
r 27] 

execution of, mode of execution of decree for, 74l, 742 [0 21, r 34] 

failure to produce, under 0 7, r 14, conaequeneeof. 569(0 7, r 18] 

hearing, documentary, endeneo to bo produced at first, 635 616 [0 13, rr 1, 2] 

impounding of, 638 (0 13. r 8], 130(8 30 (o)] 

incriminating documenta and di«covery, 620 

inspection of, C20 [O 11, r 18 (2))— See Inspection 

power of Court to order, 136 (* 30 («)], 616 629 [0 11, rr 1121] 
issues, examination of documents before framing, 644 [O M, r 4] 
letter book, shop book or account book, copies of entries in, 637 [O 13, r S (1)] 
list of, relied on, 508 [O 7, r 14 (2)) 

loss of, after production under O 7, r 14, consequence of, 568 
non disclosure of, consequence of, 621 
non production of, consequence of, 635 630(0 13, r 2] 
notice to admit, 630 [O 12, rr 2,3] 
produce, 035 [O 12, r 8J 

for inspection 024 (0 11, r 15], 625(0 11, r 1C] 


pieailings, eSect ol documents to bo stateu in, Oio 


■jarlj to take, 623 
6. r 9) 

■ - 19(2)] 


power of Court to inspect documents when pnvilego claimed, 627 [O 11, r 19 

to order production of documents before it, 623 [O 11. r 14] 
to send for papers from its own records, etc . 639 610 [O 13, r lOj. 
pnvilege, waiver of, 623 

production of, on which plaintiff sues, 568 (O 7, r 14J. 

referred to in pleadings 624 (O 11, r 15) 


50 
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Docnments— fonfc/ 

proM’-ioas to clocumcnta apply to matemi o}>jrct« prorluccd, CtO [0 13, r llj. 
ptiWtc nflleiftl <loeunicnt and objection to proiliirc for inspection, 019 
record, reccu ing copies of entnea in. fi37 [() 13, r 0(2)] 
receirer, jiowi r of, to execute document, lO'ifJ [O 40, r 1 (</)] 
recording of documents admitted in cTidence, dlS [0 13, r 7 (I)). 
registration of documents bj judge orolHccr of Court, 742 [0 21, r 31(6)] 
rejection of irrelcmnt or inadmissiblA documents, Cl6 [0 13, r 3] 
relied on bj defendant, and onler in aummons to produce, 613 [0 S, r 7] 
plaintiff, but not in liis pos^esHion. [d 7, r 15] 

III plaint, 56S 60't 

return of admitted documents, CH, C39 (O 17, r 9] 
njecled documents, CIS (O 13, r 7(2)). 
poncr of Courts to order return of documents, 136 [s 36 (a)] 
scaling up parts of documents, 622 
summons to attend and to proilucc, Ct7 [O 16, r I] 
to pniduco, 650 [0 16, r CJ 
wancr of pri\ ilcge, 627 

witness apprehended cannot produce, procedure where, 653 654(0 16, r 18] 

Door- 

arrest breaking open of. outer door for. 209 (s 55 2nd proviso] 
breaking open of. for ilelnery of possession, to decree holder, 742 (0 21, r 35 (3)] 
movable property . breaking open of outer door for seizure of, 227, 227 [s 62 (2)]. 
proclamation, afTitingcopj of, onouterdoorof hou^oof svitness 651(0 lC,r 10(2)] 
aunmons, aflixing copy of, on door of defendant'* house, 515, 516 (0 6, r 17] 

Dwell— 5re Deside 

meaning of “ dwells " in cl 12 of the Cliarter, 113 114 

Dwelling Hoase— 

arrest, entry by serving officer into duelling house for 205 210 [s 55] 
property, entry by serving officer into dsvellmg house for seising 227, 228 [s 6’]. 
EasemeDt— 

transfer of casement is a transfer of interest m iraajovable propertj. 232 
Enactments— 

amended by the Code, 1305 
Envoy- 

suits against, 283, 284 (s 86] 

E<isitr— 

actsm personam, 106 

judgment debtor, and, 197 
Error — See Defect or error 
Estoppel — 

consent decree, and 84 
statute, against, 62 

Evidence- 

additional in appeal, 1106 llIO (O 41, rr 27 29] 
adjourned heanrig failure to produce evidence at, 657 [O 17, r 3] 
admissibility of, of a foreign witness taken on commission, 915 
questions of, to be decided as they ari°e, 636 
admitted without objection ru Court of first instance, 6i3 
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Evidence— rnti/ f. 

not ft pfv>.J pround for, m<TP ftclmi«Mnn of furt!i<'r«!ocumontftrj crulcnco, GIG. 
• rpralaUc CftM**, how tftkrn in, ff.l (O 18, r TiJ. 

ftlUchmcnl. rviilcnmn mipport of rUimorohjrrtion nmlo to, “"R [0 21, r SO] 
Chartrml Jliph Court, M\inp of niTo« for tftkinpnf rridonro li\, 1 1 "i? (() -10, r 2] 
commission, ft<lmishihilit\ of milrnco (Akrn on, of foreign witnc«, OlS 
on, 012 *11" [() 2G, rr I s) .Rcc Commission 
deSoir f.v, fitn.f/l-, [d 1s,r Ifi] 
demeanour of witnrsws. remarks on, rfit[0 18, r 12]. 
document, when n piir1> ni*> eomjiel his opponent to cxhihit, C23 
documentary cMdenee, privlnetion of. MS, tllfi [(» 13, rr 1.2]. 

Lnplish, when evidence ma\ lio (itken down in, MS (O 18, r 0] 
hearing, prmluction of eiidenee ftt.fCOJO 18,f 2) 

failure to prmluee eiidenrc *t adjourned. C57 £0 17, r 3] 
failure to produce evidenee ftt first, fit? (O 15, r 4] 
interpreted, when to lie, GGJ (O IS, r fij 

interrogate, p.irt\ not entitleil to, almut evidence of other aide, CIO 
interrogatories, answers to, maj !r used as evidence, 62*1 [O 11, r 22] 
issues, production of evidence wheto tliere are acveral, CGO {0 18, r 3] 
judge, power to deal with evidence taken before another, CGI [0. 18, r 15] 

when unable to make memorandum of, to record reasons, C04[0 18, r 14] 
judgment, when given upon evidence recorded by other jmlgo or person, 667 

• . '' • 41.r 25] 


particular question and answer may be taken down, C63 (O 18, r 10] 
pleading to state facts and not evident e. 524 [0 0, r 2], 628 
production of documentary evidence, 635, 636 fO 13, rr 1, 2] 
questions objected to and allowed by Court, 663 (O 18, r 11] 

refusal • 

summons to give evidence, 647 [O 10, r I] 

Evidence Act- 

document, notice to produce, 623 
Examination— Evidence 46 itne«« 

appeal from order pronouncing judgment against party under O 10, r 4 (2), p C07 
commission, examination by, 912 917 [O 26, rr I 8] Commission 
corporation, examination of ofTieer of, as to Its property, 750 [0 21, r 41] 
CG4,065[O 18, r IG] 

executing oflicer, examination of, os to his inability to execute process, 734 [O 21, 
r 25 (2)] 

issues, examination of parties in order to frame, CIO [O 14, r I (5)J 
of w itness before framing M4 [O 14, r 4] 
judgment debtor, examination of, as to hu propertv, 750 {O 21, r 41] 
parties, examination of, by Court, at first hearing. 600 608 [O 10] 
pauper, examination of applicant for leave to sue a«, 9GG [0 33, r 4] 
proclamation for sale, for fettling, 702 [O 21, r 66(4)] 

serving ofiicer, examination of, touching eemce of summons, 518 (O 5, r 19]. 

examination of, when witness fails to attend, CjI (O 10, r 10(1)] 

witnesses, examination of, rCO CC3 [O Ih. rr 4 12], CC4 ra5[i6.rr 10. 17J. 

before commissioner, 921 [O 20, r 17(1)]. 
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ExcCQtlOD of dCCrCfi— Afrpit Attachment ! SaIo Exoctition proccedingi 
amlHLosadorn, against, 2S1 fit fiOfS)} 
appeal to Privy Council, no bar to. 1 132 fO -15, r 13 (1 )] 
from orders in execution, 185 
application for execution — Ste aub head (1) beloa 
anwt in execution — 5 m Arrwt and Detention 
a ttaeJiment of propertj m execution — Attacfimenl. 
tx'nami purcliaxes at execution sales, 214. 215 fa, 60] 

Jtritish decree m foreign territory, Ifi5, Ififi. 

PntLsIi Indian Court, when may refuse execution of decree of Xative State, W, 
01 

Cfiicfs, or princes, execution against, 2*13 (a. fW (3)J 

claims, investigation of — 5 m Attachment, sub licad, “ Investigation of Claims ” 

Collector, execution by, 251 fs 6^) — 5ee Collector 

comproini'C m execution whether enforceable. 193, 697 

consent decree, execution of, 002, 903 

CO partners, execution in suits bctBeen, *>33 fO 3f), r 9J 

costs, execution of docfeo beforo ascertainment of, 303 fs 118] 

Courts by which decrees maj be executed, 150 fs 33] 
executing decrees —See sub head (2) below 
Court to which application for stay of execution should bo made, JOTS 

w hen It ceases to hare jurudiction to execute its decree, 153 [s 57 (6)J 
Court which passed the decree, meaning of, 153 
decrees, what, may bo ezocuted. 151, 152 

exercise of powers in appeal from orders made in. 1032 fO 41, r S ]. 
firm, eiccation of decree against, 751, 762 [O 21, r 60] 
foreign judgment, when enforceable by proceedings in execution. 02, 105 fs i4] 
limit of time for execution — See sub head (3) below 
mode o! execution — See sub head (4) liclow 
mortgaged property of judgment debtor liable to be seized to, 751 
Xativu State, decree of, and execution of, 155 
limitation for, 165 

Xative State, when a British Indian Court may refuse execution of decree of, 93 

orders, execution of. 151 [s 36] 153 

partner, execution of decree against, 759, 7C0 fO 21, r 49] 

and insolvency of firm, 765 
Privy Council, in appeal to, 1132 [O 45, r I3(1)J 
possesFion, delivery of See Posscssioo 

proceedings in execution, provisions of O 23, do not apply to, DOl 
procedure in execution . — See sub head (6) below 

property attached in execution of decrees of several Courts, 228 [e 63J 
liable to attachment and sale, 214 217 [s 60] 
provisions of 0 9, whether apply to proceedings in. 503 
public officer, execution of deereo against, 280 [s 82] 

purchasorat Court sale andhisinqoiryinto correctness of decree or order of sale, 
243 

questions relating to execution See anb bead (6) below 

reference to High Court, no execution of itecree pending, 1139 [0 46, r 2] 

resistance to execution, 270 [a 74] 

restitution of property, security for, 1081 (O 41, r 6] 

safe in execution, application /or order for, 792 fO 21, r 63 (3)J SeeSalo 
when void and when voidable, 242, 243 
sale of immovable property in, and pnrahaser's title, 239 (s 651 
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Eiecnilon of decree— rmif/ 

fwrrUry of fxcoutinn of «Wrre apiin«t, ShO I« 82] 
rimQ]t<kn<>iu« cxwution. acAin’t jwrv>n and proprrty of judgment debtor, 201 
etay of, when may I** prantoil. IftTH Srt Stay 
m inmmary euit, loll [O 37, r I] 
on appeal, InTO, 1077 [(> -ll r 5) 
pending appeal to IVin Cowncil, lJ72fO 45,r I3(2){e)'}. 

*ncco««ire purrIiAM'r« at aale in execution of inone> dectooa, 211 
aott to eet a«ide execution — aale obtaincit l»j fraud, and place of suing, 12J 
surety for restitution of pmpertt taLen in execution, 422 [s 145 (6)] 
traasfer of decree for execution — See Transfer of decree for Execution, 
transferee of decree~-,^f« sub head (7) lielow 
Meommtmieated order sta^ ing execution, effect of, 1079 
Testing, of property sold in execution, in purchaser. 239 [s. 05] 
n) Appliestwafarsiseolwa— 

amendment of, 722 [O 21, r 17] 

assignment, who maj apple lor execution of decree transferred by, 714 710 
Unamidar, application for execution by, 716 

Colleclot’a wgistcr, certified extract from, when to be produced, 709 [0 21, t 14], 

contents of application for execution. 700. 707 (0 21. r 11(2)] 

coparceners, decree m farour of, 711 

court has ceased to exist, » here. 154 

court has ceased to hare jurisdiction, 157 

cross claims — Ste Cro«s claims 

cross decrees — See Cross decrees 

decree holder, application bj. for execution, 705 (0 21, r 10] 
delegation of authority to execute process, 733 
dismissal of application for execution for defaut, 4 ID 
fresh, presented after expiration of twelre years, 189, 190 

rmaiediate executton, oral application for, of money decree, 705, 700 fO 21, 
r 11 ( 1 )] 

joint decree holder, application by, 710 [0 21, r 15] 

legal representatire of part} to the decree, against, 202 [s 52], 723 (O 21, r 22 

( 1 )( 6 )] 

limitation, and amendment of application for execution, 723 

and application by transferee for substituting hia name, 718 
and issue of notice to show cause against execution 732 
successixe applications for execution of decrees of 
Chartered iligb Courts, 183, 189 
Courts other than Chartered High Courts, 188 
mode of execution to bo specified in application, 706, 707 [0 21, r 11 (2) (j)] 70S 
mortgage suits, cross decrees and cross claims in, 728 [O 21, r 20] 
movable property not in judgment debtor s po««ession as to, 709 [O 21, r 12]. 
notice to transferor of decree and judgment debtor, 717 

legal representatire of a party to the decree 723 [0 21 r 22], 730 
when decree more than a year old, 728 [O 21, r 22] 730 
particulars in applicationforattachmentof immovable property, 709(0 21, r 13J. 
payment out of Court to one of several decree holders. 71 1 
precept, issue of, for attachment, 166 [a 46] 

priviJegefroro arrest, none wlien order made for immediate arrest. 403(8. 133 (3J]. 
procedure on receiving application lorexecutMHi 722(0 21, r 17J. 

regarding suits docs not apply to application for eiecntioa, 409 
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Execution of decree— conW 

(I) Applieatieiilor •xMutiaa— Ai'if/ 

proccox for execution, 712 [0 21, r 24] 

rejection of (ippliealum fur execulmn, 722 [O 21, r 17(1)3 

rclicfi, decreo awnnlmj two liiitinet, anil ajipitcntion forexecolion, 410 

iri juiJicnIo, am) Applimtionforejecation, 37 0 /> 

Bhnro of judgment ilcljtor in proiirrly to be specified in, "OO [() 21, r 13 (ft)] 
Bimultaneou* OTrciition agninat pereon and propert), 72S [0 21, r 21] 

8Ucrc'<*irp apphentiona for execution, Is^, IhO 

transfer of interest in a joint money decree to one of seicra! judgment debtors, 
718 

transferee of decree, application l>>, 713 (O 21, r Ifi], 714, 717 

to hold Hubject to equities of judgment debtor, lOG 49] 
pending execiition, 72f) 

inluo of property attaclicd, under a money decree, 722 [0 21, r 17, prori o] 
vcnfieation of, 701 
Mithdraual of, 4I0, gs^ 

(2> Casrtf dwrtet, Ihtir ptwtruaJ tuaeMat-^ 

Courts by winch decn'cs maj be executed, 15(5 (a 3S] 
decree, executing Court cannot go betiind, 15S 
may (onstnic, 1G9 

discretion to issue notice under O 21 r 37, p 747 

whether executing Court lias to refuse of suspend attachment of 
judgment debtor’s propert>. 747, 74S 

documents to bo sent to Court to which decree (ransfened, 703 [0 21, r OJ 
execution by Court to « hich decree is sent for execution, 704 [0 21, r 8] 
foreign judgment passed without jurisdiction. 103 

High Court, execution by, of decree sent by otlier Courts, 705 (0 21, r 0] 
jurisdiction of Courts, executing decrees. |j>0, |57 

when lands, situate in more than one, 702 (0 31, r 3] 
of Court passing decree, executing Court cannot inquire as to, 704 
obstructing oxecution of decree, 102 1* 42J 

procedure w-here Court desires execution by another Court, 703 [O 21, r CJ 
questions as to execution to bo determined by executing Court, 167 (s 47], 
salary of public officer or railway aervant, and jurisdiction, 758, 759 [0 21, r 48] 
transfer for execution, mode of, 703 (O 21, r 5] 

to Presidency Small Cau^eCourtsof decrees for execution, 703 (0 21, r 4] 
transferred decree, powers of Court executing. 162 (s 42] 

O) I.fTTii * nf lima for tf«€CUtion— IS6.19S fs 49 J 

Chartered High Courts, of decrees of, IhS, tS9 
combined mortgage decree and, 192 
compromise effected in execution, and, 193, 194 
Courts other than Chartered High Courts, of decrees of, 188 
fraud, w’bere execution of decree is presented by 187 (s 48 (2) (o)] 
what amounts to, snthin meaning of, s 48, p 195 
fresh application for execution presented after expiration of tweire years, 194 
what amounts to, to execute the same decree, 189, 190 
injunction, execution of decree granting and limitation, 166 [s 48(1)] 194 
Limitation Act, b 4, application of, 194 

s 1 5 (1 ) does not apply, 1 95 
maintenance ascertained in execution, and, 192 
mesne profits ascertained in execution, and lunitation, 102 
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Execntlon of decrccw^nf/ 

(3) Unit •! tim* far aiKirtUa-lt* IK tt ' 

nunonty and tinn' limit for c XM-ntion of d«*ciT«*, I'*”, l''d. 

Pronnci*! Insolvency Act. aoc ""s (2). and, I**#?. 

»uWqucnl onlcr ami. 1P3 

(iu<ws.«ive applications for eiecution of d<^rpc«. 

(3) Ma^af<>»eati««— 

building or cncloMifr, for delivery of possession of, 7-12 (0 21, r 33(3)] 
corporation, Bcamst, T37 [O 21. r 32(2)] 
document", for execution of, “41 742[0 21, r 31] 
immoxablc property, for dehverj of, 742 (O 21, v 35] 

for joint possession of, 742 (0 21, r 35(2)] 
injunction, for, “37, 73S(0 21. r 32) 

joint possession of immovable property, for, 742 (0 21, r 35(2)] 
money, for p-atmient of, 730 (O 21. r 3rt] 

negotiable instnimcnt, for enilorsemeni of, 741,742 {O 21, r 3*] 

partner, against, 759. 7fio (O 21. r 49] 

partnership firm, against, 7fil, 7f>2 (O 21, r flOJ 

possession, actual and formal delivorj of, 743 740 

restitution of conjugal rigbts, for, 737, “3S [0 21, r 321, 740 [i5 , r 33], 

specific movable propertj , for, 730 (O. 21, r 31) 

specific performance, for, 737, 73S (0 21, r. 32) 

(4) Pe«e(4urt la tsMatira— 

ancestral propert) , enforcement of decree against, 20 1 (s 53] 

Collector effecting partition. Court’s control over, 207, 20S 
cross claims under same decree, 727 (O 21, r 19] 
cross decrees, 724 [0 21, r 10] 

Govemmem, for partition of an undivided estate paying revenue to, 200, -07 
(s 54] , , 

Hindu father, where money decree has been passed against, and— 

(1 ) father dies after attachment of ancestral property, 206 

(2) father dies before issue of execution, 205 

legal representative, enforcement of decree obtained against, 202 [a 52] 
partition of an undivided estate paying revenuo to Government, 200, 207 [a 54] 
powers of Court to enforce CTCCUlion, 200, 20l [s 51] 

(6) Quetlicxu rslatiai: Iq cxtcutioD — 170 172 Is 47] 

agreement not to execute decree, 171 [Case 7] 

discharge of decree, questions relating to, 167 [e 47 (1)], 170 172 

execution of decree, questions relating to, 167 [a 47 (1)], 170 172 

lessee of property under attachment, 175 (Case 3] 

maladministration of debtor’s estate, 172 [Case 2] 

mortgagee of property under attachment, 175 [Case 3] 

notice to judgment debtor before issue of execution, 728, 729 [0 21, r — ], 7 , 

747 [0 21, r 37] 

objection that property attached is not liable to attachment, 1 76 
“ parties to the suit, moaning of, 167 [s 47, Evpln ], 172, 173 
payment of money, notice of payment into Court, 691 

under a decree, modes of, 690, 691 [0 21, r 1] 
purchaser at a Court sale, w hetber representative of parties, 1 70 

of equity of redemption at Court or private sale, 175 [Cases 4, 5], 
of property reganlmg which injunction granted. 176 [Case 6], 
under attachment, 175 [Case 3] 
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Execution of decree— con</ 

(8) Qofitioas rtUltnf le ticcnboB— 170 172 

questions as to %alKlit} of decrw«, 172 [Ca«c 1) 

between auction purcitavr and a party or his reprrsentatiTo, 170 18.1 
decree (loMer and judjpnent debtor, 177 170 
decree holders inter se, 172, 173 
jud^ent debtors inter sc. 173 
party and hw own repicscntatire, 173 
held not to rclalo to execntion of decree, 172 
representatne of p.arty, inquio M to who is, lfi7 [s 47 {3)J 187 
restitution ofpropcrtj when decree amended or safe set aside, I7d [C»<es 2 3J. 
satisfaction of decree, question relating to, lfl7 [s 47 (1)], 170 172 
uncertified pa}*ment or adjustment, 170 (Case Cj 
waste by judgment debtor, 171 (Case lOJ 

(7) TraBt/tfMs sad Isfo] rrpr<««at<tit«— 

accounts, poncr to compel legal repmentatire to produce, 107 [s 50 (2)] 
application by transferee, 713 (O 21, r 16] 714,717 
deaths, auccessise, of judgment debtor and his legal representatire, 200 
execution against legal rcpn>.entatiT» of deceased judgment debtor, 107 [s. 50], 198 
notice to transferor and judgment debtor, 7J3 (0 21, r ICJ 
transfer dnrmg pendencj of appeal m execution, 721 
ponding execution, 727 

of transferred decree, 72Z 

transfereo of decree to hold subject to equities of judgment debtor, 190 [s 49J. 
Aireit of jademsBt dsbtor— i'te Arrest and detention 
Attsebjaesi ef pfsasrCr— i'te Attachment 
DsiiTtrr of pMiriiioa sii<j rsstiKac* <b«r«to_£M Possession 
Eiccntisn by Cellretof— Collector 
lattttigMtMaolclttmi — Set Attachment 
Stic ta cscotiuea — See Sale 
Slty «{ cxocDtien~Sei! Stay 

Trsotfer ef decree fer eceeutiea io maeibcr Cenit— i^re Transfer of decree for execution. 

Executloa proceedings— 

abatement, rules as to how far apply to, 8SI [0 22, r I2j 
ancestral property, and liability of, in, 204 [e 53] 
compromise of, in case of minors, 955 
ex parte order in execution and res judicata, 90 
interlocutory orders in, 186 

fcgaf representatiTe, execution against, 19T [a. S&l S02 fs 62] 
minor and compromise of execution proceedings 955 
appointment of guardian ad litem in, 946 
order in, when appealable, 11 
whether a decree, 11 

procedure of suits does not apply to, 408, 409 

receiver in, 201 

res judicata, and, 87 00 

stoking off, effect of, 237, 774 21, t 67] 

suit, execution proceeding not a, II 

transfer of, 130 [s 24] 

unlawful agreement, when decree passed on, 8M, 899 
Withdrawal of, 130 [s 24], 133 

rules as to, and compromise of smts do not apply to, 904 ]0 23, r 4] 
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Execntlve porchascr — Auction purcl>>*<T 
ExecQtor aod Administrator— 
tdmmi<tntion mit br, CxO 

bcncficianw, rrprt^nWtmn of, in puit* lo property \e<tod in trustees, etc , 039, 
9tf>[0 31. r IJ. 

wlien may be aiMeil aa partiee, 9I0 
decree ajam*!, who ha« not interrneiMled or prote«!, 201 
joinder of claims in *uit, b^ or ajrain't, fi02 (O 2, r S] 

of exceutor*. etc, in auit* concerning property rested m them, 010 
10 31, r 2] 

letters of administration before suit, 5>'iC 5.*S 

married ciecutnx, husband of, need i»nt be joined as partj, 941 [0 31, r 3] 
probate or letters of administration licfore decree, 6'»<» 555 
receiver, appointment of, when executor is m possession, lOGO 

Exemption- 

appearance, pardanishm women exempt from personal, 402 [s 132] 
persons of rank, exempt from personal, 402 [s 133] 
public ofllcer, exempt from personal, 280 [a 81 (6)] 
commission to examine exempted persons, 912 (O 2fi. r 1), 402 [e 133(3)] 
from artMt. 403 [s 135(3)] 

of judicial oflicer, parties, pleaders and witnesses, 403 (a 135] 

of members of legislative bodies, 405 (s 135 \) 

of IVinces, Chiefs and ambassadors, 283 (s 8C (3)] ^ g, , ,, 


summary lu 

Exhibits— 

appeal, furnishing copies of, in, 1098 (0 41, r 13 (3)] 
endorsement on, 030 037 [0 13, r 4] 
return of, 638 039(0 13, r 9] 

Ex pcirte— 5ce Decree ex parte — 

appeal, hearing, of, 1089 [O 41, r 17 (2)] 

re heanng of appeal disposed of er parte, 1092 1093 [O 41, r 21] 
commissioner, when may proceed ex parfe, 922 (O 26, r 18(2)] 
suit, hearing of, 585 580 [0 9, r 6] 

Expenses— 

witnesses of, 648 [0 lO, r 2] 

Expert witnesses — 

fee pajable to, 648 [0 16, r 2(2)) 

Extraordinary jnrisdlctlon — See Chartered High Courts 

Tacts— 

appeal, findings of fact and, 1072 

appeal new questions of fact raised for tho first time in,10»4 

arbitrator is the sole and final judgo of all questions of fact and law, 12*8 

burden of proof, and right to begin, 060 [O 18, r 3] 

concurrent findings of, in appeals to Pnvy Council, 360 367 

farta jirobanda and Jaftn jirobantii, distinction between, 52S 

Illegality, showing must bo speciaily pleaded in defence, 5i0 (0 8, r 2^ 

ineoasislent allegations of, to be raised only by way of amendment, 53< (O 6, r ij. 
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Facts— <-«n/c/, 

issues questions of fact may by agreement be stated in form of, fO. 14, r CJ 

issues of fact, what are, 040 [0 14, r 1 (4)J 

not denied, to Iw taken as admitted, 572 (O 8 , r fl] 

notice to admit facts, 071 (O 12, rr 4, SJ 

not set material to a case, and pleadings, 527 

omitting to plead a niaicnal fact. 520 

pleadings to state material faels only, 524 [O 0, r 2], WO 

presumed by Jaw need not be alleged in pleadings, 540 [0 c, r 13] 

PriTy Council, concurrent findings of fact in appeals to, 3GC, 307. 
res judicata and issues of fact, 58 

second appeal si hen lies on ground of erroneous finding of fact, 335 330 
specially pleaded, what facts to be, 670 (O 8. r 2] 

Female— 

decree against wife when may bo etccute<l against husband, 871 [0 22, r 7 (2)] 
marriage of female party, suet not to abate by S7I {O 22, r 7j. 

Final decree- 

administration suit in, 079 {0 20, r 13] 
agent, in suits between principal and, 584 (0 20, r IC] 
appeal from, where no appeal preferred from preliminary decree, 324 [* 07] 
deAmtion of, 5 [a. 2 (2) Fxpin | 
foreclosuni suit, in, 003 [0 34, r 1] 
iDc^no profits, in respect of, 674 (0 20, r 12 (2)) 
partnership suit, lo, 6S4 [O 20, r 15} 
redemption, m suit for, loll, 1012 (O 34, r 8] 
rent, m respect of. 674 ( 0 30, r 12 (2)) 
sale, in suit for, 1000, lOOt {O 34, r 5) 
superseded if preliminary decree set aside. 9 
Fine— 

witness, imposing of Site on defaulting, 648 [O 16, r 12] 

Firm— 928 939 [O 30] See Partners 

nor, 931 . 


©X parte, against, ©fleet of, upon partners, 605 
definition of, 029 

dissolution ot when suit ma.y he brought after, m firm namii, 930 

execution of decree against firm, 761, 762 (O 21, r 50] 

foreign firm, suit by or against, 030 

foreigner, non resident, suit against, 930 

insolvency of, and execution of decree against partner, 705 

joint Hindu family, O 30 not applicable, 929 
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Finn — tmi'i, 

bctwwn a fimi, and oni* or morr* of lt« jmrtncru, PM JO 3f>, r OJ 

two firm* hannff onf* or morr parinor* in common, [0 30, r 9] 
br, on promi*«orT note to mcmlier, 030 

by or af:%in«t, 02s 930 [O 30) 

a fompn firm, 030 

written etatement m xmt lironebt *p«n»l a firm in firm name, 03G 

Foreclosore— 

appeal, efioct of, on time fised for payment in dcciw in forrclo*uro suit, 995 

bcneficiane*. whether tieec««j»ry partici to suit for, brought bj trustees, 931 

charge, no foreclosure m suit* to enforre a, 1023 (O 31, r 13) 

decrees for, whether two can be pa*«e»t in respect of one mortgage, 994 99 j 

iLscharge of debt on, 903 [O 31. r 3 (3)), 99'. 

final decree in foreclosure suit, 993 (O 34, r 3) 

mortgagee, right of mesne, to foreelose, lOlG [O 34, r 11) 

parties to suit for, 977 [O 34. r 1J.979.9S0 

place of suing m suit* for, in eases governed by the Code, 103 [s 10 (c)] 
preliminary decree, m 037, 933 [O 31 t 2) 
reeeiver of mortgaged property in suit for, 1001 
res judicata, and auits for, 50 

sale, power to decree, m foreclosure suit, 997 [0 34, r 4 (2)], 1000 
amts for, m cases governed by cl 12 of the Chapter, 1339 

time, enlarging of, for payment m foreclosure amt, 993 [0 34, r 3(2) proviso], 09 
what IS a proper suit for, 989 
Foreign court— 5«< Foreign judgment 

agreement to submit to junsdiction of, 95 

attachment, whether debt enforceable by a foreign Court only liable to, 2*0 


Ceylon Courts are 13 

decree of, passed without jurisdiction, 93, 1C5 
definition of, 12 [a 2(5)) 

execution in British India of decrees of Courts of Native States, 165 [s 44J 
execution of decrees of Native States, when British Indian Courts may refuse, 93 
junsdiction, when decree of foreign Court is passed without 93, 16o 


High Court of Justice m England is a, 13 
Mauritius Court, 13 
Native States Courts of, 13 

pendency of suit in, no bar to suit m British Indian Court, 33 [s 10 Exp n J 
persons carrying on business m foreign country through agents 96 
presumption as to jurisdiction of 98, [* 14] 

Privy Council is not a 13 
submission to jurisdiction of, 95 

ForelgQ firm- 


foreign judgment against, 90 
suit by or against, 930 


Foreign judgment — See Foreign Court 
Bntish India, how enforced in 92 

when no bar to suit in, 91, 92 [8 13] 

British Indian Courts, on a decree of, 96 

definition of, 13 [s 2 (6)] n^ir^r. an 

execution, enforcement of foreign judgment by proceedings in J» lo [* t J* 

foreign firm, against a, £6 

jurisdiction, presumption of, 91, 92 [s 13J 
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Foreign Judgment-fonw 

juTHcliction, emt on judgment of foreign Court pn«cd withoat, 03, Of 
execution of decree of foreign Court passed without, 165. 
limitation, period of, for, 08 

merits of tho eo«e, where foreign judgment not giren on, 02 [s 13 (i)J 
res judicata, how far operates as, 92 fNJ 
Foreign Stnte — S<e Chiefs (ruling) and Princes 

consent of Goremor General in Couneil tn suit against ambassador of, 283, 65J. 
discorerv, not exempt from, 283 

execution of decree against ambassador of, 281 [s 80 (3)] 
execution in British India of decrees of Courts — 

(1) established by Govvmor General in Council in temtones of, 16fl« f3}. 

(2) of Xatiro States, |fl5 [s 4f ) 

Eemce of summons in, through political ^gent, £21, 522 [0 6, r 26] 
suit against, 281, 284 [s SO] 
by, 281, 282 [s 84] 

transfer of decrees of Courts in Bnttsh India for execution to Courts in, 165 [e 45] 

Foreign summons— 

lerviee of, 135 136 [s 39] 

Foreigner— 5e« Aliens 

absent or non resident suit against and jurisdiction under tho Code, 123 
evidence, admissibility of of a foreign wi nes« taken on commission, 015 
junsdietion oser non resident foreigners under cl 12 of tho Charter, 1314. 
non resident, carrying on business m name other than bis own, 030 
Forms In general- 

miscellaneous forms, 1251 1257 [App H) Subtlov 
of appeals, reference and renew, 1246 12o0 t^PP C] See behte 
decrees, 1107 1223 {App D] iS«£ef<wr 
description of parties, 1130 

discovery, inspection and admissions, 1193 1196 (App C] Stebdov 

particulars, 1183 

plaints, 1160 1178 See betow 

pleadings, llSO 1183 (App A] 

proceedings in execution, 1224 1 240 (App EJ Seebelov 
proceedings in arbitration 1293.1296 
process, Il84 1192 [App B] Seebetov 
supplemental proceedings, 1241 1245 [App FJ Set below 
title of suits, 1159 

written statements, 1179 1183 See Wou* 

u«e of, in Appendices, to Schedule I of tho Code 1156 [O 48 r 3] 

Forms of Plaints — lieo 1 1 78 [Appendix A J 
Administration suits, 1174 1176 
Against surety for payment of rent, 1163 
Against a builder for defective workmanshij), 1165 
Breach of contract, 1164 1165 

By tenant against landlord, with special damage, 1166 
Carrying on a noxious manufacture, 1067, 1068 
Deficiency upon a re sale (goods sold at auction), 1161 
Diverting a water course, 1168, 1169 
Execution of trusts, 1076 
Foreclosure or sale, 1170, 1177 
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Foras of Plaints— fon/ f 

FranJolcnt «cl», 1171. 

CotkIi *olcl and dMuTmil, Ilf'^ 

Good» mudrat dpfpmUnt”* »n«l not acccplctl, Hfil 

Injunction, 1172 

Injunct cau«oil l)V ncplipmcr, 1170 

Interpleader, 1174 

Malicious prosecution, 1170 

Monerlcnt, llfpO 

Honey overpaid, IITpO 

Vorablei wroncfulh detained, 1171 

Not delivrnng poo«N sold, 1 101 

Obstructing right of «t»\ or aniter, 1 10^, 1109 

On an awanl, 1102, 1101 

On a foTOign judgment, 1101 

On a bond for the fidelilt of a clerk. 1IC» 

On an agreement of indrmnita, 1 100 
Partnership, 1178 

Polluting the water under the pUintifTn land, 1107 
Public nuisance, 1173 
Redemption, 1177 

Rescission of a contract on the ground of mistake, 1171, 1172 
Restoration of movable propertj threatened with destruction, and injunction, 1173 
Semcos or materials at a re.t*onabl« rale, 1102 
Specific performance (No 1), 1177 
Use and occupation. 1 1G2 
Wrongful dismissal. IICI 
Forms of Decrees— U07 1223 [Appondiit D] 
administration suit, preliminary, 1219, 1220 

admuustration suit by legatee, final, 1221 „ , ,nni 

prehcninafy,’ivhcneTecutof held personally liable, 1—1 
by nett of kin, 1222 

Decree against mortgagor pcfsonalljr [O 34, r 6), 1211 

for injunction against building higher than old level, 1219 
private nuisance, 1219 
restraining use of private road, 1219 
for re’tification of instrument, 1218 
for recovery of land and mesne profits, 1223 
in original suit [O 20. rr 6, 7], 1197 
to set aside a transfer in fraud of cenlitors, *218 [O 34, r 8J 
Pinal decree for foreclosure, 1200 [O 34, r 31 

sale, 1203 1204 [O 34, r 5). 1209. 1210 [O 34. r 8J. 
m an administration suit l»y » legatee, 12_1 

next of km, 1223 ^ 

in a suit for dissolution of partnership and partnership accounts. 1223 

foreclosure, final, 1200 [0 34. r 3(2)] mno 

mreclemption auit in default of payment by mortgagor, 1.09. 
1210 (0 34. r 8 (3) (2)1. 

p„l,m™o- IIOS. 1109 [O 3.r 2 (1)(.)1«. 

where the Court decUrea the amount due. 1199, 1200 [O 34 


wh^ro there IS a aecond mortgage, 1211 1214[0 34. r 2(3)]. 
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Forms of Decrees— 

foreclosure, jircliminarj , of «ule<c<iiienl mortciL'e and redemption of mor morteaije, 
J21J I2I0[O 3«. rr 2. 7J 
injunction, ngninst building higlier lc»el, I21D 
against pnioto nuisance, 1210 
restraining use of ]in\ate road, 1219 
land and mesne profiis, reeoaen of, 1223 

mortgagor pcr!>nna1I>, against, for Inlanca after a-ale, 1211 {0 31. rr fi. 6A) 

Original Suit, in, 1197 (O 20, rr (>, 7] 
partnership, dissolution of, and accounts — 

final. 1223 

prchniinarj, 1222, 1223 

Preliminary decrees for foreclosure [0 3-1, r 2J. 119S, 1199 

for foreclosure or sale, 1211 12l4[0 3-1, rr 2,4] 
forsalofO 31. r 4]. 1201, 1202, 1217, 1218. 
for redemption (0 31, r 7], 1204 1209 

for redemption of prior mortgage and foreclosure or sale on 
subsCQucnt mortgage, 1214 1216 [0 34, rr 2, 4, 7J 
in an administration suit, 1210. 1220 

by IsgAtce, svhere cseciitor h held 
personally responsible 1221 

in ft suit for dissolution of partnership and partnership accounts 
1222 1223 

rectification of instrument for, J218> 

redemption, final, in foreclosure suit. 1210 (O 31, r 3] 

m redemption suit, 1210 ( 0 34, r S(I), (2)] 
m suit for sale, 1210 (0 31. r 5(1). (2)] 

]>rcliminary, where accounts directed to be tahen— 

and in default foreclosure, 1204, 1203, 

[0 34. r 7} 

and in default sale, 1203 1207 [0 34, r 7] 
the Court declares the amount, 1208. 1200 
and in default foreclosure, 1207, 1208, [0 34, 
r 7] 

and in default sale, 1205 1207 [0 34, r 7] 

sale, final, 1203,1204(0 34, r 5 (3)] 

in redemption suit in default of payment, 1209, 1210 [0 34, r 7J. 
pioliminary— 

where accounts directed to be taken, 1201, 1202 [O 31. r 4] 
where Court declares the amount due, 1202. 1203 (0 34, r, 4] 
where there IS a second mortgage, 1211 1214 (0 34, r 4(4)] 

1217, 12.1%. TjQ %t,c 4],. 

ol subsequent mortgage and redemption of prior mortgage, 
1214 1216 (O 34, rr 4. 7] 

Simple money decree [s 34] 1197,1198 

euit for foreclosure, where mortgagor pays the amount, 1210 [O 34, r 3 (1)J 
suit for sale where mortgagor pays the amount, 1210 (0 34, r 5(1)] 
suit for money 1197, 1198 [s 34] 

Forms of Written Statements— (Appendix A], pp 1179 1183 

Ceasral dcfcocei— 

Denial, 1179 Insolvency, 1179 

Estoppel, 1179 Jurisdiction, 1179 

Ground of defence subsequent to Limitation, 1179 

institution of suit, 1179 Jbnority, 1179 



lNt>KX, 


1583 


Fonas of Wrliten Staiemenls— 

Cfb«nl dcf MW*! — 

pftrtnent into Court. lIT't IlMrwinn. 1170 

Performing remUto<!. 1170. y?<« jurfieoJ/i, 1179 

Protc«t, 1170 


DtfeoCM in raiti aa ar far 

Admim<tration li\ pecuntiiry Irpiteo, 11S.T 
Bond*, 1180. 

Debt, 1180 

Detention of good*. 1 1 SI 
Foreclosure, 1182 
Guarantees, 1180 
Goods sold and delivered, 1 1 80 
Grant of probate, 1 1 83 
Infringement of eopi-nglit, II SI 


Infringement of trade mark, 1181. 
Injunes caused negligent driving, 
1180, IlSl 
Xiiisances, 1181. 
l>roUteof mil. 1183 
Itedemption, 1182 
•Specific performance, 1182 
Trade mark, 1181. 

Wrongs. 1181. 


Fonns Of Process— tAppendix nj. pp iim iio» 

Affidavit of process wracr [O 5. r 18]. 118S 

Xoti« to defendant (O o, r (i). U80 
Xotice to person proposed to bo added as eo plaintiff. 1180 
Order for transmission of aunimons for aomco to another Court [0 5, r 21], 1186. 
Order for transmission of summons to bo aerved on a prisoner [0 5, r 24], 1187 
Order for transmission of summons to public servant or soldier [0 5, rr 27, 28], 
1187 

Proclamation requiring attendance of witness (O I6,r 10], 1190 

Summons for disposal of suit [0 5 rr 1.5). 1184 

Summons for settlement of issues [O 5, rr 1, 5), 1 184 

Summons in summary suit on negotiable instrument (0 37, r 2] 1185 

Summons to appear m person (0 5, r 3), 1185 

Summons to legal representative of a deceased defendant [0 22, r 4], 118C 
witness [0 10, rr 1. 6), 1U9, 1190 

To accompanv return of summons to another Court [O 5, r 23] 1187 
Warrant of arrest of witness [0 10, r 10). 1191 
Warrant of attachment of property of witness [0 16, r 10], 1191 
Warrant of committal [0 16. r 183,1191,10 10, r I3],1192 


Forms Of Discovery, inspection and Admission — [Appendix C], pp 1193 1196 
Admission of fact pursuant to notice [O 12,r 5], 1195 
Affidavit as to documents [0 11, r 13] 1194 
Answer to interrogatories [O 11, r 91,1193 
Interrogatories [0 11, r 4], 1193 
Xotiee to admit documents [O 12, r 3], 1195 
Xotiee to admit facts [O 12, r 5], 1195 
Notice to inspect documents [0 11, r 17). Il9t, 1195 
Notice to produce documents [O II, r 10], 1194 
Notice to produce (general form) [O 12, r 8], 1196 
Order for affidavit as to documents [O 11, v 12], 1193 
Order for delivery of interrogatories [O II, r I], 1I9J 
Order to produce documents for inspection [O II, r 14], 1194 

Forms relating to Execution — [Appendix E), pp 1224 1240 

Application for execution of decree [0 21, r 111,1226, 1227 
Attachment m execution [0 21, r 4C ], 1231 
Attachment m execution — Prohibitory orders 1236 
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Forms relating to Execntlon--fo»rrf 

Certificate of non satisfaction of decree [O 21, r 0], 1221 
Certificate of cteculton of decroj transferred to another Court [O 21, r C], 1225 
Certificate authonring judgment debtor to mortgage, etc , property [0 21, r 83J, 
123 ^ 

Ccrtificalo of sale of land [0 21, r 01], 1230 

Notice as to way payment or adjustment aluMild not be reeonled[0 21, t 2} \22t 
Xotico to show cause why execution should not issue [0 21, r 16). 1227 
Notice to state objections to draft of document [O 21, r 34). 1228 
Notico to show cause why warrant of arrest should not issue [0 21, r 37], 122'* 
Notice of attachment of decree to the Court which passed jt [0 21, r 63], 1232 
Notico of attachment of decree to the holder of decree [0 21. r 53], 1233 
Notice to Attaching creditor [0 21, r 5SJ, 1233, 1234 
Notico of the day fixed for settling a sale proclamation [0 21, r 66],1231 
Notico to person m possession of property sold in execution [0 21, r 79) 1237 
Notico to show cause why sale should not bo set aside [0 21, rr 90, 91, 92], I23S 
Order Rending decree for execution to another Court [0 21, r C], 1224 
Order for the release of a person imprisoned m execution of decree [gs 53, 591 1-^*^ 
Order to attach salary of public oflicer or servant of railway company or local 
authority [0 21, r 48], 1231 

Order of attachment of n‘gotuble instrument (0 21, r 61], 1232 
Order for payment to the plaintiff, etc , of money, etc , m the hands of a third 
party [0 21, r 50], 1233 

Order on the narir for causing service of proclamation of sale [0 21, r 66] 1236* 
Order for delivery to certified purchaser of land in execution [0 21, r 951 1239 
Precept for attachment [a 46] 1224 
Proclamation of sale [0 21, r 66], 1234. 1235 
Prohibitory order against payment of debts [O 21, r 791 1237 
Summons to answer charge of obstructing execution of decree [0 21, r 07) 1239 
arrant of attachment of movable projierty under a money decree 21, r 301 
1227 

arrant for seizure of specific property adjudged by decree ]0 21, r 31], 1228 
Warrant to the bailiS to go e possession of land, etc {0 21, r Sol 1223 
Warrant of arrest in execution [O 2J,r 38), 1229 

Warrant of committal of judgment debtor to jail [O 21, r 40] 1229, 1230 
Warrant of sale of property in execution of a decree for monej [0 21, r C6] 1234 
Warrant of committal [0 21, r 98), 1240 
Forms of supplemental Proceedings— [Appendix Fi pp I24i 1245 
Appointment of a receiver [O 40, r I], 1245 

Attachment before judgment, with order to call for security for fufilment of decree 
[O 38, r S] 1242 

Attachment before judgment on proof otfailure to furnish security [O 38, r 6],1243 
Bond to be given by Receiver [O 40, r 1245 
Order for committal [0 38, r 4], 1242 

Security for appearance of a defendant arrested before judgment [0 38, r 2J, 

1241 

Security for the production of pre^rty £0 38, r 5], 1243 

Summons to defendant to appear on surety’s appbcation for discharge [0 38, r 3] 

1242 

Temporary injunctions [0 39, r 1], 1243 1245 
Warrant of arrest before judgment [O 38, r 1] 1241 
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Forms of Appeal. Reference and Review— lApprmht fij. pp i 2 «ol 2 vi. 

Application to ipiwAl (O 41, r I) 121'> 

IVerre m apivnl [O 41. r 3'J. 121'* 

Intimation to lo«crrniirt n{ a<imi««inn nf appeal (O 41, r 13] 1247 
Memorandum n! api'cal (O 41. r 1] 13ltl 

of eroM ol jeetmn |0 41. r 221. 124^ 

Notice to rc«ponilent of «!aj for heanng of tlie appeal [0 41, r U], 1248 
Notice of appeal in /irma poicpcfi*. 1219 

Notice to ahow rauv an to prant of eertificate of appeal to the King m Council 
[0 45, r 3]. 12V1 

Notice to re«pondenl of admi««i«n of appeal to King m Council [0 45, r 8], 1250 
Notice to ahow rauv wh\ a rei lew ahnuhl not be granted [O 47, r 4], 1250 
Security bond to l>e given during the pendency of appeal [0 41, r fi] 1246, 1247 
Secunty bond to be given on onler to itaj evecution of decree [0 41, r 5], 1240 
Secuntv for eo«tA of appeal [O 41. r It)). 1247 
Forms, Miscellaneous— lApiwndix Hbpp I25i 1257 

Agreement of parties aa to imum to lie tneil (O 14. r C], 1251 
ComnisAion to examine abvnt wi(ne«i (O 22, rr 4, 18], 1253 

foralncal in»e<tigation, or toexamineaecounW [0 26, ir 9,11] 1254 
to make a pirtition fO 26, f 13), 1254 
Letter of request [0 26, r .5). 1253 

Lut of documents produceil b) plaintiff or defendant 10 13, r 1], 1252 
Notice of application for transfer of amt to another court for tnel [s 24] 1251 
Notice of pay ment into Court [O 24, r 2) 1251 
Notice to show cause (Cicneral form) 1252 

Notice to parties as to examination of witness leaving the jurisdiction (0 Is, r 16] 
1252 

Notice to minor defendant and guardian [O 32, r 3) 1254,1255 
Noice to opposite party of day fixed for evideno of pauperism [0 33, f 6], l-5o. 
Notice to surety of his liability under a decree [s 145), 125o 
Register of cml suits [0 4, r 2), 1250 
Register of appeals [0 41, r 9), 1257 
Frame of suit— 479 503 [O 2] Sre Suits, sub head (2) 

Frand— 

amendment of pleading by adding plea of fraud, 553 

appellate Court can only entertain case of fraud speeificaUy alleged m pleadings. 
531 

decree holder, fraud by, in not certifying adjustment to Court, C9S 699 
defence, fraud must be specifically pleaded in, 570 [O 8, r 2] 
discovery m suits by principal against agent for accounts charging 
execution of decree when presented by fraud, and limiUtion. 187 [a 


judgment obtained by, and res judicata, 78. 

limiution in case of application to act aside aalo on ground of. 830 
minor, where decree against, is obtained by fraud, lO, 947 

particulars of, to be stated in pleadings , 530 to 6, r 4] 531 

pauper, fraudulent disposal of property by and applying to sue in forma pauptft), 
060 tO 33. r 5(en 

place of suing m suit to set aeido decree obtained by . 122 

sate in execution of decree obtained by, 
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Fraud— fon^r/ 

pleading cannot bo anicndwl bj aulntitoting fraud of anofbcr kind, 530 
rejection of pUint when pnrticiiUra of fraud not statty) in plaint, 531 
rca judicata and judgment obtamial by, 78 

sale, fraud m publidung or conducting. 818 [O 21, r 00], 8J5, 820 
setting aside decree tx jnrlf obtained b^, 508, 700 

suit against certified purchaser for obtaining certificate of sale by, 211 [« CO (2)1 

Garnishee— 

companj in liquidation, and garnishee order. 757 

debt to be atfaeheil must be actually due from, to judgment debtor, 7>1 
procedure wliere garnishee deme* debt, 75fi, 777 

residing outside jun«liction, and debt also pt^able outside junsJiction, 755 
set off, garnishee a right of, 75(> 

Government — ‘^cretarj of State Public Officer Local Goaemment 
appearance, fixing of da\ and extension of time for. 021 [0 27, r 5] 
attendance of person able to answer questions m amts against, 021 [0 27, r 6] 
execution of decree against, 280 (e 82] 

High Court to eompI> with requisition from, for reconls, etc , 1372 [Charter, cl 13] 
notice before institution of suit against, 274 [s 80] 
pauper suits, court fees in and, 071. 072 [O 33 r 10] 

Ooxernment has no lien upon decree for court fees m, 072 
nght of, to apply for pax ment of court fees in, 075 [0 33, r 13] 
persons authorised to act for, 021 [O 27, r 2] 

place of suing where cause of action anses.and carrying on business, 271 
process, agent for Government to receive, 024 (0 27, r 1) 

public officer, where Goreniment undertakes defence of suit against, 025 [0 37, r 6] 
rateable distribution of assets, and rights of. 256 [s 73, sub sec 3] 
recognized agents of, 024 (0 27, r 2) 

security not to be required from, under O 41. rr 5 6, p 1082 [0 41, r 7] 
signature and verification of plaint and pleadings. 023 [O 37, r 1] 
suit by or against, to bo instituted by or against Secretaiy of State. 273 [s 79], 923 
time, extension of, to enable public oflScer to make reference to, 925 [O 27, r 7] 
title of suits by or agiinst, 024 [O 27, r 3] 

Governmeat of India Act, 1915 — PP 131l 1321 — <See High Courts Act 
Government Pleader- 
definition of, 13 [s 2 (7)] 

cffspacfpenrtff ff / <Kt appiMttMa by, 971 lO 33, r 9] 

notice to, of day for hearing of application for leave to sue as pauper, 968 
[O 33, r 6] 

suit against Government, anil, 024 [O 27, r 4] 

Government revenne— 

decree m suit for partition of immovable property paying 685 [0 20, r 18(1)1 
dispossessing holder for default in payment of, 1055 [O 30, r 9] 

Governor General in Council- 

consent of, suits against Princes, Ruling Ouefa and Ambassadors, 283 [s 86] 
by alien enemies, 281 [a 83(J)] 
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Grainltics to Government pensioners— 

exempt from atinelimenl. 21"> (« 00 (I) (y)]. 221 

Grounds of objection In appeal— 

memorxn'lum of mnwa!. to I"' etalM in, 1070 (O 41, r 1 (2)J 
wherr not *1»tr«l In, 1071 [(> 41, r 2] 

Gnardian ad litem— Min«ir NVxt fnemi 

■hamlontncnt of i«*ite li\ , whether !«* a comprt)mi*c, 0 m 
• djuMtnent of «leerpr lij , without Court » eanetion, 7tU 
»drer«e interei't of. 010 

m c'jpiiort of AppIieAlion for Apjxnnlnienl of, 014 [0 32, r 3(3)). 
appointment of, JUl (() 32. r (1)1 

con«ent, no perv>n to Ik* Apj»omte«l pMxn!i»n without 1 ih, OIS [O 32, r 4 (3)1, 030 

cents meurre*! h\ officer of Court as, *•!•) (O 32. r 4 (4)1 

death of, 0*,9 [O 32. r 111. 

execution proceetlings, and appointment of, 91^ 

fraud of, decree apxinst minor li\, 917 

leave of Court for compromise of suit !•>. 9*.2 (O 32. r "1 

to reeeite mone^ or moxablc on behalf of minor, 951 (0 32, r Cl 
mamed woman as, 91S 

minor, defendant where not reprei>ente<l b\, 910, 951 10 32, r CJ 
title of suit against minor. Oil 
minor memlier of joint Hindu familj, and. Oil 
non representation. 94’ ')|0. 

notice of Application f<ir a|>poiniment of, to whom to bo given, Oil 
[0 32, r 3 (4)1 
object of has mg, Oil 

officer of Courts as, 018 [O 32, r 4 (4)). 950. 011 
probate proeeeilmgs ami appointment of, 017 
removal of. 059 [0 12. r ill 
representation of minor by, 951 (O 32, r 6) 
retirement of, 959 (O 12, r HI 

eecuritj, when guanlian ad fifem rcquireil togive, 051 lO 32, r C (.)] 
service of summons in suits against minors, 017 
substantial representation, 0I9, 917 
who maj t»oapp<jintc<l, 918 (O 32, r 41 

Gnardianshlp— , 

procedure provided m Corlo In reganl to suits to apjdy to prwewlings in, 

Hearing — 5« Evidence Issues 

I . ’ . • ■ .O 17, r 2], C'C 


disposal of special case, and, 1928 (O 39, r fiV 
suit at first hearing. CIC, 947 (O 15J. 

eMdence, failure to iiffsIiKe, at adpwm"'!, 957 (O 17,r 1|.0,8 

alfir.l.9j7[0 19. r 4] 

intcrpleailer suits, pr-veduro at first hearing in, 192', (<J 35. r 4] 

pm rf„r. .1 l.-.rin« «l .ppli'*>l™ <" *'■ "“*• 

restoration of aji|wal heard rr /-nr/e. 19'I2. 1991 (/» 41, r 211 

subonlinsfeOmrl, Illgh Onift may slay further bearing <d suit i>ending in. 

suit, hearing of. r.Vl/-»15|0 JH] 

to l-icontlriucl from day lo«Uy,/.fl5lfl I7.r I). 
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Heir- 

decree against a wrong jicrson as heir, effect of, 204 
execution against a Hindu or Mahooiedan heir, 204 
Joinder of claims in suits h} or against heirs, 502 {0 2, r 5]. 
suit , to recover debt due to the deceased, and letters of administration, 550 558 
Hlgb Coart— -S« Chartered High Courts 
High Courts Act— 

exiatingproviaionsapplioable to Supreme Courts to apply to High Courts, 130S[s llj- 
High Courts, constitution and establishment of, 130G [ss. 1, 2j 
interpretation of terms used in the Act. I3f0fa. 

Judges of High Court — ■S'ee Chartere*! High Courts, Judges of 
jurisdiction and powers of High Courts. lJ0S(s OJ 

exercise of, by single judgesor Division Courts, provision for, 1309 [s. 13]. 
Letters Patent, High Courts to be established bj, 1300 [s 1] 
order made bj a judge in exeess of jurisiliction delegated to him, 1318 
provision as to pending proceedings in abolished Courts, 13C0 [s 12] 
subonlinate Courts, High Court to supenntend and frame rules for, 1309 [s 15]. 
superintendence, power of, by High Court, 1315. I3l0, 1317 
Supreme Courts and Sudder Courts, abolition of, 1308 fs. S] 
transfer of suit or appeal by High Court from one Court to another, 1309 [s. 15)- 
Hindu Law- 

ancestral property, liability of. for debts of father, 204 [s 53] 

Attachment of stridhan ornaments, 2>1 
benamt purchase at court sale, 245 

compromise made bj Hindu widow, how far binding on reversioners, 68, 69 

of suit made b} adult male member, how far binding on minor, 9 j3, OS-4. 

" • ’ ..ners, 68, 6« 

iioners, 68, 60 

execution, and Hindu heir, 204 

Hindu widow, can join claims for ornaments and share in husband’s estate, 504 
Hindus not governed by Hindu UiUa Act, and representation before suit, 5o7 
legal representative, of Hindu widow eomg for husband a property, 850 

revemoner contesting alleged adoption, 6o6 
letters of administration, when necessary before Hindu heir can sue, 557 
manager of joint Hindu family and receipt of property on behalf of minor, 952 

how far, is an "agent’ for purposes of ;uri<=dictJon, 115 


•d, 219 


succession certificate, when necessarj, in suits by Hindu heirs, 557 
suit against manager of joint Hindu family and rtsjudtcala, 68 

Hindu Wills Act 

to whom appbes, 557 

Enndls — Set Bill of exchange Negotiable instrament 

Husband- 

execution against, of decree passed agamat wife, 871 [O 22, r 7 (2)] 
injunction against person prei entmg wife from returning to her husband, 739 
of maiTjed executrix, etc , need not join in suit by or against her, 911 [0 31, r 
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ninstratlons— 

m an Aft not to control pUin tnMninR of the ucctjon, 3 

Immovable Properly — 

attachment, liaWc to. 214 t*- 

of. 772 10 21. r 541. 

fommiMion to male ]'Kirtition of, 2rt, f i3J 

connlcffUim and miit for rccorcrj of, 5ft2 
definition of, lOl 

deliTery of possesion in execution •*»« Powiwion 
dirpoR.«cssion of. Ln pufchaw m execution, 810(0 21, r 100] 
b\ onler of Collector, 847 

distnbution of aa^cts on iwle of {mnto>able proi»ci1\, 253(8 73 (1)1 

easement, transfer of, is a transfer of Interest in, 232 

eqnitj of rc«lemption la, for purposes of atuehment, 772 

execution of decree for delice>3 of buililins or enclosure, 742 [0 21, r 35]. 

of, m poascMion of tenant, 74C (0 21, r 36] 
aherc lands lie in more than one jurisdiction, 702 [0 21, r 3] 
joinder of claim for recoverj both of movable and, 5t>0 
junsdietion, povsession of immoiabte property m foreign country, and, 00 

execution of decree nherc lands lie. In more than one, 702 [0 21, r 3] 
m suits relating to immovable property, 103 (s 10] 
eituato m different, ault for immovable property, 107 [s 17] 

particulars to bo specified in application for attachment of, 700 [0 21, r 13] 

partition of, decree m suit tor, 085 [O 20, r 18) 

estate or separate possession of a share, suit for, 20C (s 54] 
pisuit in suit for recovery of, SoO (O 1, r 3] 
possession, delivery of, in execution Ste Possession 
pre-emption, right of. can only bo exercised m respect of, CS2 
recovery of, decree for. 071 (O 20. r 0] 

restitution of, sold m execution, pending appeal to Privy Council, 1126, 1137 
sale of, in execution, 807 843 [O 21, rr 82 96] Sec Sale 
and purchaser s title, 239 (« 65) 

service of summons on agent in charge, in suits for, 515 [O 5, r 14] 

Small Causes Court cannot attach immovable property, C5l [0 16, r 10 proviso] 

stay of sale of, pending appeal, 1081 (O 41, r 6 (2)1 
suits for immovablo property and jurisdiction, 103 [e 16] 

land, withm the meaning of cl 12 of the Charter, 1338 1342 
partition of estate or for separate possession of a Bliarc, 200 [s 54] 

property partly outside junsiliction of Chartered Ifigh Court, 
1J42, 1343 

recovery of, uhat are. within meaning of. 409 [O 2, r 4) 

relating to several properties one within jurisdiction of Chartcrtnl Ifigli 
Court. 1342, 1343 , 

relating to immovablo property situated indiireienl jurisdiction., 107|s I7J 


Impounding— 

documents of, 038 [O 13, r 8} 
movable property, of, pending appeal 
Imprisonment — See Arrest and Detentio 


lbisjCouncil.ll32(0 45.r 13{2)(-J)] 


Infant — See 'Minor 


Information- 

Advocate General, poaer. of. to eshil it. 273 [a. :i> (2)] 2.1 
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Inherent powers — 

appeal from onlers pasncd iimW, 43S 
in^anccH relating to exercise of, 435 43S 
of Court^ 431 [s IBI] 

of Chartered High Courts to ataj proceedings in another Court, 1019 
to amend decrees and onlers, 431 (a 1521, 43'* 
to restore suit«, decreed for default, 415, 592 
to set aside ex parte decree, (XKl 

Injunction— 

compensation where undcrttiking giecn by plaintifl s counsel, 318 

where injunction wrongfull} obtained, 315. 31G [s DSJ 
corporation, against, how may be enforced, 717 [O 21, r 32(2)] 1051 [0 39, r 5] 
ilccreo for, and Te4 juiliealn, >t|, 
dtsoljcdicnco of decree for, 73S [O 21, r 32 (5)] 
execution of decree granting, IgG (s 43 (1)). 101 
inherent powers of Chartered High Courts, 1017 13C0 
land, does not run with, 170 (Ca<o 6] 

legal representative, injunction in suits for light and air binding on. 200 
limilation, and execution oi decree granting. 180 (s 48 (1)3 

mortgagor, injunction restraining, from rcccising income of mortgaged property, 
1004 

notice, w hether neecssarj , w here suit against public oflicer is one for, 278 

perpetual, regulated b^ ss 55 57 of Specific Ilelief Act, 1044, 1045 

principles on which granted, 291, 292 

public nuisance, in suits respeettog. 2S9 fs 9|) 

special provisions for enforcing decree for, 733(0 21, r 32(5)] 

temporary — sub head ‘ l^emporary injunction ” 

wife, prevented by third party from returning to her husband, and injunction, 737 
w ilful failure to obey, w hat amounts to. 739 
Tcmporsrr fujuaeboo — 315 [s 94], 1044 1053 (0 39, rr 1 5] 
appeal from order discharging, varying or setting aside an injunction, 1051 
granting, or refusing, 1047 
appellate Court, power of, to grant, 1045 

contract, to restrain party from committing breach of, 1049, 1050 [0 39, r 2] 
corporation, injunction to, bindiog on its officers, 1053 (O 39, r 5] 
disobedience of order granting injunction, 1050 [O 39, r 2 (3)] 
duration of, 1045 
effect of, 1046 

granted, when, 1044 [0 39, r 1], J045 

injury to restrain party from comtniUmg, 1049, lOiW [0 39, r 2] 

jisgj, n'Jwtier Court cso eoraxott a party to^ of ilj own moUoa, Sot dj-sobeyiA?- 1 

mandatorj injunction, 1051 

Native State, British Indian Court cannot retrain party from proceeding with suit 
in. 1048 

notice to opposite party before granting injunctions, 1053 [0 39, r 3] 
order for, may be discharged, raned, or set aside, 1051 [0 39, r 4] 
principles governing temporary injunctions, 1045, 1050 1052 
probate proceedings, whether injunction can bo granted in, 1049 
property in danger of being wrongfully sold in execution, 1044 [0 39, r I (a)J. 1 046, 
1047 

receiver, distinetion between temporary injunction and appomtment of, 1060, 1061 
restraining party from proceeding with suit in another Court, 1047, 1048 
revision of order made by lower appellate Court on application for, 1047 
subordinate Court, power of Chartered H%h Courta to stay suits pending in, 1049 
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Insolvency— 

•djucliration onlcr. cffpfl of »tl*rUmrnl tferr, 21S, 21‘> 
annulment of. tlunng pendencj of »«»t, puintitntion of in«o1\cnt, S7« 

im«tration auit*. liow far pm\i«iona of In«ot«rnc} Acta applicable in, C‘'0 
appeal to Pnvy Oinncil, right of. iimlrr l*m\incial In«ol\cnc^ Act, 351 
appellant, inaolcent. and »ccunta for m*ta of appral, J0<4 
arrest of judgment deMor, and. 21ft 

attachment after juilgment. effect of onler of adjudication on. 238, 23'> 

Irfore judgment, effect of x-rnting onler on, 1042 
cMrgingotxlcrm farour of p,artner under 4> 21. r •!*>. pp 750 "CO 
Charter, provj.iona m. with respect to InM>lTenc> Courte. 1350 (Charter, cl 18] 
torts of insolvent party to suit. S72 

successful defendant m suit continued b> Oflicial A»'igneo, 872 
creditors, rights of securesl, under Insolvenea Act*. 6^0 
defendant, insolvenej of, pending auit. h72, h77. 87S 
fi™, Insolvenej of, and execution against partner. 705 

entered up under a Sfl of Insolvent Debtors Act, is a nionej decree, 2C7 
ffitial A&signeo, joinder of, on in*oUenej of defendant pending suit, 877, S78 

aubsiitution of insolvent in placo of, on annulment of adjudica- 
tion. 878 

Plamtifi, insolvency of, ondsccuntv for costs. 871(0 22, r 8] 
retealle distnbution, order for, and insolvency of judgment debtor 270 
reaivcr in, of mortgagor or mortgagee, necessary party to suit* on mortgage, 080 
rights created by a 73 rot odected by subsequent insolvenej, 270 
security for costa of appeal an<l insolvent appellant, 1034 

on insolvency of plaintiff, 871 (0 22, r 8] 
set oS m insolvency proceedings, 570 

vesting order, effect of, on attachment after judgment. 238, 239 
before judgment, 1042 

Inspection- 

appeal from order for, 027 

banker s books and other books of account, inspection of, 625 [0 H,r 17] 
business books, giving copies of entries in, instead of inspection, 627, 628 [O II. 
r 19] 

confidential communications, when protected from, 618, 619 
copies, right of inspecting party to take 623 
Court, by, of documents for which pnvilego claimed, 621. 
documents, of, not referred to in pleadings, and affidavits, 626 [O 11, r 18 (2) J. 
referred to in pleadings and affivlavits, 624 [O 11, r 15] 
power of Court to order inspection of, 136 (a 30 (a)] 
public official document* when protected from, 619 
which an adversary is entitled to inspect. 6l7, 618 
inspection by whom may be taken, 625 

issue, determination of, to decide upon right to inspection, 628 
non Compliance with onler for, 028 [O II, r 21 J. 
notice to produce documents for, 024 [O II, r 15], 625 [O 11, r 16). 
order for, of documents, 626 (O 11, r Ih] 

of property which IS subject matter of «ait, 1054 [O 3'* r 7J. 

photographs, right of inajiecting parties to take, 623 

place, and time appointing, for inspection, 625 [O II, r 17] 

privilege, 618 620 

and power of Court to inspect documents for which, claimed, 621 
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InspectloQ— <•£»«/</ 

property, inipcction of, by Court, 68»[0 18. r 18] 
property which is subject matter of suit, inspection of, 1054 [0 39, r 7] 
iDsnrdDce— 

policy of, for benefit of trife amf chiUlim, wficn attachable, 220 

Instalments— 

decree or suboerjiicnt order, may direct payment by, C71 [0 20, r 11] 
esocution of decree payable by, C7i, 673 
interest, rate of, when decree made payable by, 072 
limitation, period of, for application for payment b} instalments, 073 
Interest— 


assignment of interest in pending anit. 870 JO 22, r 10], 877, 
awarded by Court, n hen, 137[s 31] 

bill of exchange, when no rate of interest is specified in, 13S 
costa on, 141 [a. 35 (3)] 

where not allowed by Pney Cotuicd, 1137 
damtfupaf, rule of, 140, 14I. 

deposit in Court, interest not allowed to plaintiff after notice of, 900 [0 24, r 3] 

devolution of, in representative amt 876, 877 

foreclosure suit, interest in. 091. 1015.1016 (0 St.r II], 1017 

instalments, rate of interest when deem made payable by, 672 

Interest Act 32 of 1831, interest payable under, 138 

jurisdiction, amount of interest how far affect*, 157 

keeping down interest on incumbrances of property, 1302 [Sch III, para 9 (3) (0 

W 

limitation, and interest recoverable by way of damages in mortgage suits, 1017, 1019 
mercantile usage, interest payable under, 138 
mesne profits interest as forming part of, 677 
mortgage, interest m suits for enforcement of, lOlC, 1018 

when suit for mterrst doe on a, bars sub'^equent suit forpnncipal, 4S0 
mortgage deed, no express provision in. for payment of interest after due date, 1017 
penalty, when rate of interest agreed on is in the nature of, 139 
Pnvy Council, whether interest affects ** the amount in dispute on appeal to, 
358 359 

proclamation of sale, liability for interest not covered bj, 811 [0 21, r 89 (3) ] 

promissory note, when no rate is specified in, 138 

rafeof interest, in mortgagesoits, IPJ510 34, r IJJ, 1018 

refused, when deemed to have been 137 [a 34 (2)] 

restitution, interest payable by way of, 4l2 [s 144 (1)] 

reversal of decree, order for payment of interest on, 412 [s 144 (1)] 

suit, interest prior to date of. 157, 138 

summaiy suit, no interest allowed in, unless specified in note or bill 1032 
variation of decree, order for payment of interest on, 412 [s 144 {1)J 


Interlocntory orders — 

affecting decision of the case, may bo impeached in appeal from the decree, 347 
[s 105(1)], 348 

appeal from, of High Courts to Pnvy Conned, J370 1371 [Charter, el 40] 
of other Courts, 344 [s 104], J119 1121 [0 43. r 1] 
budding, or land order authorising persons to enter into, 1034 [0 39, r 7 (1) Wl 
execution proceedings, in, 186 



IKOKN*. 


1593 


Interlocutory orders— 

clclivrtj of of crTl*in onltr for, 10')"» [0 3*1, r 0] 

p*yTnpnl of morirj or tWivrr^ of tno«bIf<, ortler for, IOm [0 33, 
r 10] 

rw jucIioaU, Btiil, R7 

tension, »hcn mbj«-t 1o, 173 177 

ule, tnlenm, of tnnniMe proprriv rubjeot to *p<v<l> <!<<■»%, 10*>1 [0 39, r CJ 
of (iccuntie^ where riAtro! tnarVet requires *wch Rile, 1073 
lUy of nit under »<y 1(1, *n«l, 3-1 

mbject matter of ml, onler for ileteniton, pir«ervalion or inspection of, 10 >4 [0 39, 
r 7(1)]. 

trustee, onler a{;ainst, f(*r deposit of moneja, etc , in Court, 1055 [0 39, r 10] 

Interpleader— 2PC [t ss], 1024 1027 [O 3 U 

admissions of parties, Court roaj adju'Iieale title on, 1025 [O 35, r 4 (2)) 
agents ma} not institute inten'leader auita, 1020 (O 35, r 5] 
appeal from orders under O 35, rr 3, 4 and C, pp lOi », 1020, 1027 
charge for pUmtiff s costs, 1027 [O 35. r C) 

claimant other than plaintiff, |oinder of, aa plaintiff. 1025 [O 35, r 4 (3) (6)] 
coats in interpleader suits, 1025 (0 35. rr 3. 4], 1027 (i6.r 0] 
deposit of mone} or thing m dispute m Court. 1024 (O 35, r 2] 
hearing, procedure at first, 1025 (O 35, r 4) 
nature of, 280, 287 

non-appearance of claimant defcndanl* in, interpleader euit, 102C 
plaint m interpleader suit, 1024(0 35. r 1) p 1174 (Form No 40] 
railuay company, intcr^ileadef suit bj, 1020 

afaj of suit brought against pUintifl (stakeholder), 1025 (0 35,r 3) 
mit, interpleader, when maj or raaj not be instituted, 280, 287 (s 88] 
tenants may not institute interpleader suits, 1020 (0 35. r 5] 

what IS an interpleader suit, 280, 287 

Interpretation— 


Act, of the, 2 4 

illustrations not to control plain meaning of sections, 3 
law, effect of new interpretation of. on sale, 841 

marginal notes to sections not to be refcrrcil to for construing sections, 
retrospective, alterations m procedure arc, 3 


rules In Sch I as controlling section*, 4 

statement of Objects and Ilcasons. not to be referred to 


in interpreting thoCodc,2 


3, 


Interrogatories— 008 6J0[O 11, rr i ill 

admissions from opponent, to obtain, 008 

affidavits in regard to, 015, OlO (O 11, rr 8 10] , m* 

agent or servant of party interrogated, answers as to nmlfcrs done y 

alloweil, what interrogatories may or may not be, 60*t, 010 
amendment of answers to, 444 

answers when not sufficient, CIO (O 11, r 11] 

bona fide, not eshibite«l, 011 [O II, r *•! t « I 1 ic«i 

company refusing to register j'ersm as lr#ii«fenc il *•' •• 

refusal Cll 1 I 1 i« dll* 

confidential eommunlcnliims I etweeii pttll and Id* •I*' ' 

consoriucnce of failure I" ntiswei* n»a(t* 11 I 

corporation, where jiarty to 1 «> lull M 01 I ' 

costs of, 012.013 [O M, I 1] 
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Interrogatories— 

croM c^nmination, ilistinpiishnl from, 611. 

<1cfcnilnnt ma} administer intrimgatonc^ toco defendant. Oil. 

•lisciner}’ li^, COS [O II, r 1] 

ejectment suit and interrnj'atones, CIO 

cudenci*. part} not to interropate about aihersarj ’a, 010 

usin" ans^tera to mtrrm^tonesin CMdenee at trial, 029 [0 11, r 22} 
failure to answer, fl2S, 029 [O 11, r. 21] 

Odiinft, 614 

form of, on [O H, r 4} 

of nflidiMt m answer, 010 [O II, r 9] 
irrclesnnt, fOS {O JJ. r 2, pros no] 
issues, framing of. from answers to, 613 10 14. r 3(6)] 
lease of Court, can lie delueml onK b\, IjO"!, COO [0 H. i. 1] 612. [0 11. r 2] 
lunatic, or minor where njiposite part^ is. Oil, 629 [0 II, r 23] 
names of persons relating to, 610 

not material at the stage the} are delitered, 613 [0 11, r 6] 
objection to answer, 612 

order to answer, or answer further. 616 (O 11, r 11] 
pleadings, di-tinguished from, 612 

power of Court to order delnerj and nnar^eting of, 236 [s 30 (a)] 
prudege where pnrij claims. 016 

public interests interrogatones insoKing disclosures injunous to, CIO 
scandalous or irTvIerant, 613(0 11. r 6] 

set of interrogatories, onb one allowed, 60'< (0 11, r 1, proviso] 
striking out proliv, unnecesjar} or scandalous inlerrogatones, 015(0 M.r 7]. 
submitting of interrogatories (oCourt bcforedelner}, 612 [0 11, r S] 
time for delnery of, Oil 

within which application lies for stnking out, 615 [0 11, r 7] 
wagering in cases where defence of, is set tip, 614 
witness cannot be adnunistered to, Gil 
Investigation (local) — 

commission for, 917, 918 [0 26. rr 9, 10{ See Commissioa 
Investigations of claims and objections In execution —^’ee Attachment and 
sub heads 

Irregularity— 

s 103(1)] 

immovable property, in publishing and conducting sale ot, 818 (U 21, r 90j 
See l^Iatenal Irregularity in vondncting Sale 
instances of error, defect or irregularity not affecting merits, 330 
moi able property, irregularity in sale of not to vitiate ssle, 803 [0 21, r 78] 
remand, irreguUnty may be a ground for, 1099, 1 100 
revision, irregularity may be a ground for, if material, 372 [s 115(c)], 382 
sale certiCcate, effect of, on irregularities, 841 

of movable property , irregulanty m, not to vitiate sale, 805 [0 21, r "S] 
second appeal, irregulantj may be a ground for, 332 [s 100(l)(r)I 
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Issaes— €40 f.ifi (o H}— 

abandon, j>o»cr of pIo»<1pr to, I". 

additional, pnurr of Omrt to (ramp, €14 (O H,f S(l)l 

agrwmfnt to Mato <j«r«liiina of law or fact fn form of, fit 7 [O 14, r CJ 

amend, jwiwcf of Court to, 01 1 [O 14, T. !i (1)J 
appeal from onler rofomry; i«*uoa for trial to lower Court, 1 101, 1 10> 
rrfii'inff to frame an l«Mie, Oil 
burden of proof, 000 (O 18, r HJ. 

Court to frame i»*ue«. 010 {O 14, r !('»)) 

deci«ion on each iMue, when C<'tirt to Mate, "01 10 21. r '>] 

defence, where defendant at fimt hearinR «l euit make* no, 040 [O 14, r ( )1 

delegation of power lo Court to rommi'eioncf to try material tMue<, not a uuei. 

documents examination of, Ijefore framing Oil fO 14, r 4] 

endenee, where eav div’lov.l m. isdilTereni from that divlos^l m plaint. t54J 

examination of document*, parties or wnn<~«sea before framing isaues t*" J' 

640 [0. 14. r. 1 (.-I)] 

fact, whatisania-vurnf, r>in[0 14. r 1(4)] 

framing of, ba appellate Court, Il(M(04l,r2'51 ,na' 

guardian ad liltin, or next fnend. abandonment of i«*oc bj, effect of, 05 j. 

High Court, power of. to refer iv-uea of fact for Inal to lo«er appellate Court, 1100 
inspection, determination of i«*ue to decido u|>on right to,^C28 ^ 

judgment, Court maj pronounce, at once, when, 0-10 10 15,it 

on questions atate<I b> agreement m form of issues. 045, 640 [O is. r ij 
junaliction, objection to. to bo taken at or before aetllcment of issues, 1-3 - J 

law, what 18 an issue of, 040 (O 14, r 1(4)) 

when may Court try issues of, first, C12, 043 (0 14, t -J 
material allegations in plaint effect of no denial or issue as to. C4 
not denicil in written statement, C4i 
matenals from which issues mA> be fraroeil, 613 fO 14, r 3] 
minonty, preliminary issue as to, 612 
new issue, raised before High Courts, 1101 

object of framing issues, 040. on ' , oii 

objection to place of suing must be taken at or before aettlcmcn , - [ 
objections to findings on issues rtfemd to kfwcr Oiiirt, 110 *[ . r - 

pleadings, issues not to l« ineonwMent with, Hli 
preliminary i«sue rai*c<l lliat unit or Bi»j>eal d«Ka not lie, 6 /> 

procedure where iiarties arc at issue, 640, «t7 l<t 16, r 3) 

remand of case bj consent for trial on issues not rai-cJ in aj.pral. i 
resettling of, b) appelbite CVnirl, 1103 [It ll.r-t) ^ 

res judicata and issue of fart, law, or mix«d law and fa' . • . ' 

findings on issm*. and. Wi, Hi 
second appeal, power of High O.iirt to deUrmlim Is-ms 

strike out i«s«es, powi r of Court to, 611 |tl 1 1. r €,(-)) 

summoas may l»e for *< Ith nn ni of, 613 |tt 6, r €•[ 
wrong issue, where lower Court has fiaiiie.1 a. 612 
Jail— 5e« Arrest and Difentl.iii Iiiiprl'" ninent 
service on defendant in. 621 (ft 6, f 2M 
Joinder— .<^e« flaintifi* T».hiidaMls laM-s'f '•"« '’''1 

(t) ef pUutiAt — 

ancestral iiro|>eftv In ■nil tor* ••n I6| 
appeal, misj Under > f I 
election, when | Ulidld* "isr I I 


•rirt. till, 313 is lot' 


• III I I 
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Interrogatories— fon/i/ 

croi^ c'cammition, from, 6II. 

defendant may AdininiMer mterrogatonw to co defendant, CU. 

dHco%erj b\,r03[O 11 , r 1] 

ejectment BUit and intemigalones, 010 

oidcnce, partj not to interro^tealmot adierury**, Clft 

using an^ners toinlerrogatonesmetidenceat trial, (129 [0 II, r 22] 
failure to answer, C2S, (120^0 Jl, r. 21) 
fishing, Gl-t 

form of. GI3 [0 11, r 4] 

of aflidarit in answer, CIO (O II, r 9] 
irrelevant, fi03 (O 11, r 1, proviso] 
issues, framing of, from answera to, Cn(0 l4, r 3(6)] 

leave of Court, can he deliveml nnlv b3.C04,fi09[0 11, r 1] 0l2.[0 11, r2] 

lunatic, or minor where opposite parly i«, GH, C35 [0 11, r 23] 

names of persons relating to, CIO 

not material at the stage they arc delivcretl, G13[0 ll,r CJ 

objection to answer, Oil 

order to answer, or answer further. GIG (O II, r 11] 
pleadings, distinguished from, GI2 

power of Court to order (fehvery anti answering of, 15(7 [i 30 (a)] 
pnvilege, where party claims. GIG 

public interests interrogatories involeuig disclosures injurious to, 610 
scandalous or irrelevant, 613 (0 II, r GJ 

set of interrogatories, only one allowed, G0$(O 11, r 1, proviso}, 
striking out proliv, unnecessary or scandalous interrogatories, 615 [0 II, r 

submitting of interrogatories to Court before delivery, C12 [0 11, t 2] 
time for delivery of, Oil 

within which application lies for striking Out, 615[0 II, r 7] 
wagering, m cases where defence of, is set up, 614 
writness, cannot be administered to. Cl I 
Investigation (local)— 

commission for, 917, 918 )0 26, rr 9, 10] Stt Commission 
Investigations of claluis and objections In execution Attachment and 
sub heads 
Irregularity— 

s 

immovable property, in publishing and conducting sale of, 818 lU 21, r 90] 
See Matenal Irregularity in condnetiRg Sale 
instances of error, defect or irregularity not affecting merits, 330 
movable property, irregularity in sale of, not to vitiate sale, 805 [0 21, r 78] 
remand, irregularity may be a ground for, 1099, 1100 
revision, irregularity may be aground for, if material, 372 [s 115 (c)], 3S2 
Bale certificate, effect of, on irreg^ilanties, 841 

of movable property, irregnlanty in not to vitiate sale. 805 [0 21, r 78] 
second appeal, irregularity may be a ground for, 332 [« 100 (I) (e)] 

Bet aside sale of immovable property on ground of, who may apply to. 879 
Suits Valuation Act \^I of 1887, a 11, and irregularity affecting jurisdiction, 33 
time within w-hich application lies to set aside sale on ground of, 830 
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Issues— f<ow6[o H}— 

alAniion, power o( |>Ira<1er to, 17 

•dditiotiAU power of Courl to frame. 6IIIO H.r 3(1)1 
ajwment tnrfate quc«tion« o( Uw or fact In form of, fit »[0 14, r fij 
amend, powerof Court to. r.n (O H.r 3(1)1 
•ppealfrom onler refemne Ii-um for In'*! (n tower Court. 1101, 110> 
reftMing to frame an i««ue, 
l>ntden of proof. W.0 10 IS, r 3). 

Court to frame iMue*.Cia(0 14. r 1 (">>1. 

deciMon on each i«ue. when Court to atate. ”01 (O 21. r '>] 

defence, where defendant at firet heannR nf eiiit make^ no. (54f) [O 14, r 1 (6)) 

delepation of power b\ Court to eommivioner to trj material issue*, not alloweil, 917 

documents examination of. before framing iMue*. 041(0 14, r 4) 
evidence, where ca«e di«clo«c*l m, U different from that «1 i«c1okc<1 in phint, &43 
examination of documents, parties or wilnes.v s before framing issue*, (>44 [0 14, r 4], 
14.r 1{',)J . i . J. 

|«t. what 11 an issue of. Rift (O 14, r 1(4)) 
framing of, bv appellate Court. IlftI (O 41. r 23k 
giiartian ad hiem, or next fnend, abandonment of issue bv, effect of, 915 
>gh Court, power of. to refer js-ucs of fact for Inal to lower appellate Court, 110(3 
inflection, determination of lasue to decide uj>on nght to, 028 
ju gment, Court maj pronounce, at once, when, 046 (O 15, rr 1, 2] 

on questioni atate^l bj agreement m form of iwies, 045, 040 [0 14, r 7] 
Jtinsdiction, objection to, to be taken at or before settlement of issues, 123 [a 21] 
«w. what is an issue of, 040(0 14. r 1 (4)J 

when may Court trj issues of. first. 012, 643 (O 14, r 2] 
material allegations in plaint effect of no denial or issue as to, 041 
not denied in written statement, 04) 
matenals from which issues mat be framed, 043 (O 14. r 3) 

“‘nontj.preliminarj issue as to, 942 
new iMue. raised before High Courts. 1101 
object of framing issues, 640, 041 * 

” fo place of suing must be taken at or before settlement of, 123 (s 21] 

objections to findings on issues referred to lower Court, 1103 [0 41, r 26] 

P eadings, issues not to be inconsistent with, 642 
Preliminarj issue raised that suit or appeal does not lie, 659 
procedure where parties are at issue, 046. 647(0 15. r 3] 
remand of case bj consent for trial on issues not raised in apj*exl, 1103 
^‘tlmgof, b) appelUte Court. 1103(0 41. r 24) 
res judicata and issue of fact, law, or mixei! law and fact, 38, 59 
findings on issues, and, 80. 81 

second appeal, power of High Court to determine issues of fact in, 343 [s HU'. 
*‘rikeoutissues. power of Court to, 644 (0 14 r 5(2)] 
tummons may be for settlement of, 513 [O 5. r 5). 
issue, where lower (3ourt has framed a, 042 
Jail— 5ee Arrest and Detention Imprisonment 
wrvice on defendant in, 521 [O 5. r 24} 

Joinder— Plaintiffs Defendants Causes of kction Misjoinder ^on jointi r 
•frUintia,— 

•ncestral property , m suit to recover, 451 
wppeal, misjoinder of plaintiffs, and, 329 [*• 99k 
* ection, when plaintiffs maj be put to, 452 (O 1, r 2k 
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Joint— <0"^/ 

Mfculion, *pplir*tion for, [jj joint drew bolder, 710 [0 2l, r 15]. 

Iiabil)t> in. of anec^tm) property, 201 [i 53] 
joint-decree, whnt I«, 710 

mort^j-e, suits on, nnd joint IIiriIu fatnlljr, 935, OSd 
promi«or«, joint, -t’O [O l,r C] 

separate debt cannot be set off ai>amst joint and sercral debt. 578 
wrong-doers, joint, -I'lG 

jQdge— 


judge maj be made, b\ consent. 125 
arrest, coemption of judge from, -103 [a I3 jJ. 

decision where appeal is heard by two or more Judges, 320, 3-7 [s OS) 
definition of, 13 [s 2 (8)] 

dissenting from judgment of Court, 1117 [0 -11, r 34] 

nee<l not sign decree, 1118 [O 41, r 35, proviso] 
eiidenee, power of judge to deal with, taken before another judge, 564 fO IS, r 15] 
when unable to make memorandum of. to record reasons, 604 [0 18, r 14] 
execution of document bj, on failure of judgment debtor to do so, 741, 742 [0 21, 
T 34] 

High Court Judges— 5<e Chartercl High Court, Judges of 
judge not to act in matter in which he has an interest, 13 
judgment written by predecessor, power of, to pronounce, 607 [0 20, r 2] 
law, where judges hearing appeal differ on a point of, 326, 32" fs OSJ 

memorandum when evidence not taken down by, 002 [0 18, r 8] 

procedure where judge has vacated office before signing decree, 670 [0 20, r 8] 
public officer, is a, 17 [s 2 (17) (o)] 
registration of documents by, 742 (0 21, r 34 (0)] 
review, application for, and, 1150 [O 47, r 2J 
single, of Chartered High Court and appeal from decree, 369 
decision of and revision, 3S0 

single, of Chief Court of Oudh, decision of. and revision, 3S0, 331 
Bitting of eNewherc than at usual place, 1304 {Charter, cl 31] 
view by, 665 

Judgment- 

act of State IS not a, 02 

admission, judgment on, 031 [O 12, r 6] C33, 033 

alien'd, not to be except under see 152 or on review, 433 [s. J62J, COS (O 20, r 3J 
amendment of, 43S (s 152] 

appeal di«miS'Cd without notice, whether necessary, 1030, 10S7 
arrest before judgment, 1034, Iy35 [O 3S r IJ 

attachment before judgment, I93T, I03S (O 3H r 5J |0(n[i6,r 6] 
award judgment on, 1277 [Sch il, para Ifi| 

case submitted for opinion of Court bi parties judgment in, 1023 [O 30 r 5(2)]. 
certified copy of. furnishing. 637 (O 20 r 20] 1113(0 41. r 36J. 
contents, date and signature of 603 ft»J(0 2i» tv 3,4] IMl [O 41, r 31J. 

Court, not competent to delnvr, and rrajabm/i, 77 73 

death of party after conclusion of Iwaring does not effect 870(0 22. r 6J. 

deerre should conform with, 670 {O 20 r OJ. 

definition of, 13 [s. 2 (O)J. 

foreign, 13 (s. 2 (6) ]. 02^ 
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Jndffment— «>nW 

effect of juc/gment not pronouncc«l la CSonrt, 6G7, 

evitJcnco rccoixleff otber Judge or pemon, judgment upon, 657. 

firm, judgment in suit ogunst, 93fi, 937 

foreign judgment pT»'<cd without jiiri«<Iiction, nnd execution of docreo, 165 
fraud or collusion, judgment obtained bj, and ru juflicaln, 78 
in pfrsonani. Or in rtm, what ii, 70 

intcrIocutor>, appeal to Council from, 1370. 1371 [Charter, cl JO] 

I'luc, when Court to state its ilecinon on each, CC9 [0 20. r 5J 

judgment on ffuc^tions stated bj agreement in form of. C15 [0 14, r 7] 
judgment when there are several |Jauili/l5 or de/endanla, -ISS [0 J, r 4J 
judgment " as u«cd m cl 15 of the Charter, luevning of. 1349 1352 
Xatire State, suit in a Untisli Indian Court on a judgment of a Court of, 92, 93 
object of, 0C9 

order*, what, are judgments under el IS of llie Charter, 1355 1357 
pferlecessof, judgment leritten bj judge s, (167 [O 20, r 2] 
probate, whether onlcr granting, i* a judgment. 1355 

remand, order of, bj a judge of High Court in second appeal is a judgment, 1102 
res judiatfn, delivered by Court not competent to deliver it, and, 77, 78 
obtained bj fraud or collusion, and, 78 
of Iteecnue Court, and, 74 75 
one judgment in two suits, and, 39 
separate judgments, two suits tried together, and rtAjinlicatn, 40 
Smalt Causes Court, contents of judgment of. 668 [0 20, r 4(1)1 
unintelligible, and appellate Court, 669 
when and where to bo pronounced, 137 [s 33], 666 [0 20. r 1] 
jQd^ent debtor- 

adjustment of decree out of Court, 632 (O 21, r 2 (2)] 

suit by decree holder upon an uncertified, 60G 
agreement to give time to, 692 
arrest of — Arrest and Detention 

attachment of raowable property not in pos ession of, 754 [0 21, r 46] 
of share of judgment debtor ui movables, 758 [0 21, r 47] 
propertj liable to, 214 217 [s 60] 

release from, of property held m trust by judgment debtor, 7S0 
certificate to, authorizing him to alienate attached property, 807, SOS [0 21, 

r (2)] 

contribution, su t for, by one judgment debtor against another regarding costs, 148 
death of, before satisfaction of decree, 197 [s 50] 

(felinition of ffffs £ (Mff 

discharge of pending application for stay of execution, 734 [0 21, r 20(2)] 

— O' ' 34] 

when, 829 


execution against, when ho is a legal representative, 2o2 [s 52j 

exemption from arrest under civil process, 403 [s 135] ^ n ni 

failure of, to execute document or endorse negotiable instrument, 741, "42 [O 


insolvent, whether Official Assignee * representativo ” of, 176 [Case 
instalments, satisfaction of decree bj, 671 (O 20, r 11] 
legal representative, execution against, 202 [s 62] 
mortgaged property of, liable to l» seized jn execution, 751 


7 ] 
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Jodgment debtor— wnff 

ncgotml.fe in«tmmpnt. fnilurrof judgment debtor to endorse, 741, 742 [0 21, r 34] 
notice to, when execution upplunl for bj tran*fcite of decree, 717. 
objection br, that propertr attached u not liable to attachment, 17C 
partj, n'“ce««ar>, to auit bj* tinauece«ful claimant under O 21, 01, p 781. 
pajment b%, out of Court to one of rercnl lioldera of a joint decree, 711, 712 
of decree out of Court, ma> inform Court of, C92 [O 21, r 2 (2)] 
postponement of mIc to rane amount of decree, 807, 808 [O 21, r 83] 
purcha«er of judgment debtor's equitj of fwlemption at Court or private sale, I7o, 

176 [Ca«es 4. 5] 

questions letween judgment debtors iB/crac, and, 173. 

sirnultaneoiis, against person and proper!}, 728 [0 21, r 21] 
receiver of future earnings of, 1063 
“ representative " of, in execution proceedings, 174 176 
resistance bx, delixer} of possession in execution, 844 [0 21, r 08] 
satisfaction, application b} judgment debtor to certif}, 602 [0 21, r 2 (2)] 
of decree by instalments. 671 (O 20, r 11] 
sale, setting aside wbere judgment debtor has no saleable interest, 832 [0 21, r 91 J. 
on deposit of judgment debt. 811 [0 21, r 80] 
for material irregularity or fraud. 818 [0 21 . r 90] 
ata.voftxeenrjoJJ, appiicatsonS&r, 734/0 SI, r SGJ, JOJfi, J077/O 41, t SteSiay 
pending suit between decree bolder and. 735 [0 21, r 29] 
suit against decree holder, alien judgment debtor can maintain, 693, 694 
transfer of toone) decree to one of several judgment debtors, 718, 719 
pendent* file b} judgment debtor, 84S [O 21, r 102] 
transferee of decree to hold subject to equity of judgment debtor, 196 [s 49] 
jQrlSdlcUon~<See Jurisdiction of Chartered High Courts 

acquiescence of defendant residing outside. HI [a 20(5)]. IIS 
agreement to submit to foreign jurisdiction, 93, 90 
appeal, irregulafit} not affecting jurisdiction, 329 {s 99] 
arbitrator, where a judge has no junsdietion, but acts as, 223 
arrest before judgment of defendant leaving, or removing propertv — 

(1) who has left or is about to leave jurisdiction, from, 1031 (O 38, r 1(a)] 
under provisionsnot relating to execution, of person residing outside. 406 [s 136] 
attachment before judgment of property outside jurisdiction, 1010 [O 38 r 6] 
not in execution, of properly outside jurisdiction, 406 [s 136] 
business, carrying on in foreign country through an agent, and, 00 
cause of action, and jurisdiction, lll[a 20(e)], 116 

joinders of causes of action and jurisdiction, 492 (O 2, r 3(2)] 
several, against same defendant, and, 499 
Central Proimces, jurisdiction of Courts, itW) 

Chartered High Court — Set Chartered High Courts 

Collectors action in executing decree for partition of estates, and jurisdiction of 

Court to control, 207, 208 

matters within and bar of jurisdiction of civil Courts, 232 [s 70 (2)] 
commission to examine witnesses — 

(1) about to Ipavc jurisdiction, 9I3[0 26, r 4(l)(5}] 

(2) residing beyond junsdietion. 913 (O 26, r 4(l)<a)] 

(3) residing within junsdietion, 912 (O 26, r 1), 013 [it , r 3) 
compensation for wrongful arrest, eU , and, 316 (s 93, proviso) 
competent. Court of, and res judicata, 72. 

not and res judicata. 77. 73 
concurrent junsdietion and res judicata, 73 77 
consent of parties, and, 123. 
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Jurisdiction — co/iid 

continuance ot, ot Court executing ttanatcfrol decree, 104 
contract, breach o(, and place oC smug, IIQ, 117 
corporation where decmcil to cany on bnsinrw, 112 [* 20, KxpJn HJ 
Costs, want ol jurinhction no bar to power ol Court to award, 141 [a 3 j (1)1 
decree ot foreign Court pasacd aritbout, 93, 91 
pnssdl wUhout, IS** 
ilccision, wrong, as to, and revision, 3^0 
dismissal ot suit for want ol, and res judicata, 70 
District Courts, jurisdiction of, 103 

England, junsiliction ol Courts of, over British Indian subjects m British India, 

‘tl. 

error not aflecting, and appeal, 329 (a 99) 
examination ol witness about to leave, CC>4 (O 18, r Id (1)] 
executing Court cannot inquire as to junsiliclioa of Court jiawing decree, 704 
junvliction ol, 15C, 157 
powers ot, 15S, ISa 

etccution of decree in case of foreign judgment passed without, 1C3 

when binds situated m more than one, 702 [0 21, r 3] 
exercise of bv Court, not vested in it, and revision, 381 
failure to exercise jurisdiction vested m Court, and revision, 371 [• ll5(b)l, 381 
foreign country carrying on business m. through an agent, and, 00 
possession of immovable pnijiertj in. and, 00 
foreign Court, extent of jurisdiction of, 94 
foreign judgment, and presumption as to. 98 (s 14] 

passed without juruJiction. 91 (a 13 (a)], 104 
foreigners, non resident, and, 123 

cirrjing on business, within, through an agent, 939 
jurisdiction over, under cl 12 of the Cliarter, 1344 
garnishee residing outside, and debt also payable outside, 750, 7 57 
High Court, jurisdiction and powers of, 1308 (High Courts AH, s 9] 

Hindu family, how far manager of joint, is an agent for the purposes of, 1 15 
inherent junsdietion, 433 (s 151J 

power ot Court to decide questions of, 433 434 
irregular exercise of, and revision, 382 (s 115(c)}, 372 
irregulanty affccling jurisdiction of Court and t>u»ts Valuation Act, 331 
Jhansi, of civil Courts of, lOO 
jun®dietion of Courts executing decrees, lOC, 157 
land, suits for, under ch 12 of the Charter, 1338 1342 
Jett re Cffttrt t'S- ciw 4’.wbi“# S&af 

under cl 12 of the Charter, 1343 

limitations on 124 

local limits of, un< erlamty as to, 110 

material irregularity in exerci«o of, and Tevraioa, 372 (b 115 (r)} 
meaning of, 124 381 

Munsif B Court, no jurisdiction to decide on title, 74 
Munsif, jurisdiction of, 100 

Native States jurisdiction to entertain suits against subjects of, 123. 
objection as to jurisdiction, when to be taken, 127 
original and appellate jurisdiction ol Courts explained, 99 
Oudh, of civil Courts of, 100 

over valuation and under valuation of Boita, and, 101, 1D2 
place of suing, objection as to, 123 (s 21] 
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lorlsdlcllon— 

pfcnmary jnn^liction, limit* of, 21 I*, fi) 

pnnciplo* fpjjuUtjns, lOI 

plaint to fontam fact* ahnwing Court ha* jun««liction, .ITS [0 7, r 1 (/)] 

Pro<idency Small Cauao* Court*, of, lOO 

Probate Court*, no jun*iliclion to decide on title, 70, 87 

protest sgainrt jun*ilirtion of foreign Court, *W. 

ProTincial Small Cau*e Court*, of, lOO 
rebef »n perMnum, and, 103 [a. Ifl, prorw] 

relinquishment of part of eUim to bring mil vithio, 480 10 2, r 2 (1)1 
residence, more than one, and jun*>lietion. 113, IH 
“ resides,” meaning of, 113 
res judicata, and, 72 78 

restitution of conjugal right*, suit for, and, 121 
renew granted without jun*<lietion, 115ft 
revision, 371, 372 (^ 11-j (fl)]. 

as to nrin*exerei«c or wrong everciso of jurisdiction, 381 
recond appeal, objection as to jun*liction taken for the first time in, 339 
semce of summons where defendant resides outside jurisdiction, 519 [0 5, t 21] 
ruhmisgion to junsdietion of foreign Court, 05, 90 
subordinate Judge*, of, 100 

suitsagainst corporation*, and, 112 (s 20, Evp II), 122, 123 
Pnnces and Chiefs and, 283 (a 80), 285 

Secretary of State, and, 273, 274 ,, 

for "determination of any other right to or interest m immovable property, 

103 [a 10 (<f)). 103, IOC 

for compensation for 'vrong to person or movables, 110 (* 19] 

immovable property situate m different jurisdictions. 107 [s 17] 

partition of property situated in different jurisJiclions, 109 

restitution of conjugal rights, 121 

wrong to land, 103 (s 10 (<)] , 

immovable property, relating to, 103, 104 (s 101»I07[8 17], 109 [s. J 

laperjonam, 106, 107 

to set aside decree obUined by fraud, and place of suing, 22 

sale m execution of decree obtained by fraud and pUce of suing, 

where local liraits’of jurisdiction of Courts are uncertain. 
temporaiy residence of defendant, and cause of action, 11 1 (»• 20, Exp J. 
transfer of suit*, and, 131 
uncertaint 3 of local limits, as to, 109, 110 
under valuation of claim, and objection, as to jurisdKlioo, I- 
valuation for determining junsdietion of appellate Court, 3- 
of suit*, and jurisdiction, 100, JOl 

where subject matter of suit does not admit of valuation. 10_ 

Waiver of plea as to jurisdiction, I2& 

Justice, equity and good conscience— 

where no specific provision in the Code, Courts to act according to. 3. 

Laches — 

revision, and, 392 
Land— 5«« Immovable property 

attachment, liable to, in execution ol decree, 214 [a. 60 (l)J. 
suits for, under cl 12 "f the Charter, 1338 1342. 

51 
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Land Acquisition Act- 

appeal top C fromawordn! High Court onappealfrom District Court under, 13C9 
Collector acting under t 1 1 of, not a Court for putpoies of revision, 3S0 

Land revenue— 

neglect to pay, and delnerj of pos9e<«ion to ptrtr irlio pays, I0J5[O 39, r 91 

Landlord- 

interpleader suit bj tenant against. 1020 [O 35, r 5]. 
savings of rights of, 20 [a 4 (2)1 

special provisions for recovery of rent of agricultural land, 20 [s 4 (2)] 

Language — 

English, recording e\ idence w, 407 [s 139] 
subordinate Courts of, 407 [s 137] 

Law- 

alteration of, and resju lieata, 58. 59 
and review, 1140 

appeal from decree m pauper suits nhen decree contrary to law, 1122 [0 44, r 1 J 
arbitrator and questions of law. 1278 
Chartered High Courts, law to bo administered by — 
mthoeverciso of ordinary original civil jurisdiction 133ft [Cbarter, cl ID] 
appellate jurisdiction 13C0 [Charter, el 2JJ 
extraordinary original civil jurisdiction, 13C0 [Charter, cl 20] 
cflort sale, oflect of new interpretation of law on, 641 
Uauo of, and rti jadiCQta, 68 , 59 
what IS, 624 

when may be tried first, 542 (0 14 r 2J 
usues, questions of law maj by agieeiuent be stated m form of, 545 [0 14, r 6] 
pauper appeal, Court maj admit, when decree contrary to law, 1122 [0 44, r 1] 
pleadings to state facts, and not law. 525 
presumption of, and pleadmgs 540 (0 6, r 13] 

Privy Council, appeal to and question of law, 337 [a 110] 
reference to High Court on question of law, 1138 [0 46, r 1] 
rejection of plaint whore suit barred by any law, 6G4, 65? [0 7, r 11 (tf)] 
res judicata, alteration of law and. S3. 59 
issue of law and 68 
review, alteration of law and 1146 

revision, erroneous decision of law, whether ground for interference m, 382 
second appeal, questions of law and, 332 [s 100 (1) (o)] 

usage having the force of law and. 331 [s 100], 335 
special or local, saving of, 10 [# 4 (1)] 
transfer of decree by operation of Jaw, what is, 714 
Leave of Court — 


does not cover amendments unless formal, 1343 
must be obtained before institution of snit, 1343 
compromise by next friend or guardian, leave for, 852 (0 32, t 7J 
concise statement, to amend, so as to make it correspond with plaint, 662 [0 ", 
r 9 (3)] 

decree holder, leave to, to bid at sale, 800 [O 21, r 72] 
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Leave of Court— 

director*, for impr^onmcnt of, 717 (O 21, r 32(2)1 
disjibility, por«on* uniJcr, in cji*oi of con*<’nt on l**h(ilf of, -128 [s 147] 
documents not pro*lucc<l when plaint fiW. to adduco m oTidcnce, COO (0 7, r 18] 
elocution, leate to i««Me, m suit* between co partner*, 918 [O 30, r 0] 

*gam‘t pereon not served as partner, 701 [0 21, r 60 
(2)).7«3 

guardian, or next friend for eompmmiMj !>>, 952 [O 32, r 7] ^ 

hasband, to execute agaiii»t, decree obtained against wife, 871 [0 22, r 7 (»)] 

interrogatone«, to delii'er, COS [O 11, r 1). 612(0 11, r 2] 

joining claims for recoverj of immovable propertj with other claims, an , 

(O 2, r 4] 

jurisdiction, to sue where all defendants do not ro«ido within, HI [s 20 (6)] 
minor, to receive monej on behalf of, 951 (0 32, r 6] 

to compromise suits bv or against, 952 [O 32, r 7] ^ i«/on 

where, elects to proceed with suit in his own name, 959 [O 3-, r - (-)J 
numerous parties having same interest, leave to boo or bo sued, 4G0 [ , r J 

partner, to execute decree against, who has not been served an las not appearc , 
7C1 (0 21. r 50(2)]. 7C3 
pauper, to appeal a", 1122 [0 44, r )J 
to sue as, 903 [0 33, r 2] 

persons to whom leave under 0 1, r 8, can be granted, 4 Cj 
pleader, for discharge of, 507 (0 3, r 4 (2)) 
pleadings, to amend, 544 (0 0, r 17] 

may be granted at any stage of the proceedings, 054 
to present, subsequent to written statement. 582 [0 8. r p 
Privy Council, appeal from order granting ^ * 

. . . »n to renew, 309 


recovery of land, to join claims with suit for, 499 (O 2, r 4] 
remedies, to omit one of several, 480 (O 2, r 2 (3)] 

review, whether order granting lease to appeal to ~ , , 


under O 2, r 4, p 500 

under B 20, p 115 

under cl 12 of the Charter, IIH 

transfer pending auit, to continue suit In ca«o of, 871 ( **. m I , <>| 

withdraw,ng8uit.withlilicrtytobrinKfn"b*Mit.for.h’<.[u .i UJi 

Legal maxims— 

equity acts in personnm. 100 

Legal representative— Ai«temenf 

abatement, power of Court to add le«al repre«.ntaH»e a. ■ ^ 

■Ccount..po^rofCourlexoc.itln«d~rr«i.e...«l'«n gslmin—itstisi't in 

app^Ilinl, legaln-prescnlslUeof. wlw-iit»I- I iwuc''! . n fr nl fill 

certificate of sale to, KTi 

death*, bwcco-itc, . f Jti Ic't cut iWt. rati i • 

debtaofth«.l<'«'»-l wl-nlrBslreiw-titMIter*' -vlvO'' 
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LefU represeataUve— 

d'Nst'e arwivJt pr^^on n^f^i ta a h*?*! pepres<st*tiTf, <f<v 
arT»ic prT«on a*. S»>l 

de^p■><^AntJ«r^lrpp-^sc"t4t^TTo^.wb^-^to^l^broo^btea^^'o•^^.'«/'I^O 22, r <(1)). 
d'‘£.iitivicf. 13 [v 2 (11)1 14. 

cf qw^KCj a^ to M*>a is (O 22, r 5J. 
fir->rwjtwnt of dr>crro againjt, JM2 («. 52J. 

prrrKiB* prfyr<>d.nf« in, an*!, JiX* 

CIO, Wiio djvrvr pa!>**<i acain*t I'Jrjs 3-1J. 

wbfo dmro pa«rfd ac»in5t 1 pc* 1 repT^tatitr. 202 52J. 

or »lf<cTN“, appJieau-vn bv k^l tfp*r«^tatirB to fct a^ds 
fxtoBl of of. aj oi w ction. !•)? fit .V) f 2 )J, 

bar, de<Tf« acair<t a am.ir^ j>er«oa a*. 2«M 

Iliada foa, prv'pf'n'rin tho hard* of. lubV. forfatbor « drl>ts [<. S3J. 

rrm^joarr, or wrxi tw, rmttncatx-^ of «j'jt on di^lh o*. *v'T 
lajirartion aca.nst. oxrcnion of doinro for, 2C0 
lalonDrdJlor ailhr'Jajoof diwa<oil ti a, |3,J| 
puit d«Tfo-b>Mo-, lopi] rejtfr>t~tanrro!,aadott>cc‘»'»'v TlrtfO 21. r 15J. 
»ou«‘who’«oxo«:uoni«app’ioda«aa<t. 72^(0 2J,r 22). 
objortwa hr. that prop^rtr attacVd u hi5 owts. ITT 

partftor, of docoaooi twrd Dot ho j ta «ait btoragairn frrs'^SI [0 S'\t O 
partT poww of C<*nrt to add l-'al frpT<*matttr as a»t'r ahatfarr!, **^5. 

a-bftbrr all ihonld hr rtadr. w b m thrrr at l»o or aot, v3T 
pacpf*, >Bit hr local rr prrarotatirr of a drcoarrd. ^ 
plauit in #al hr, 5.V5 fO T, r -fj. 

pJauttiS, local rrirrtD'itJor of. *b<a to l«f ttncht pn rwd. [0 ^ 

P 3(1)). 

rrAj^Jtrafi, aai driorsuatioa of qor<tioa a« lo, STii 
<amnn< <x>-parwaer. ai^tVra Ircal rrprr^statirr, )| 

Leglslaxcre— 

nerahrr* of locsJaUti! fvxlife. erfmptrvf from airr*! cndrr osriJ pwcss, 4A». 
pffix'rrdiBcs of, la an \n not to hr refftrod lo la poavtra«tc Art, 2. 

I.euer— 

«alr.tiint»oa o^, for «aaiaon.s 523 (O 5. r 30). 

Letters of Adnlnlstratloa— 

di.^Dii5sa] of sat for faUciv to prodoco, asd mjvdtcatA, T'* 
trbea Dcorssarv, 537 
Letter of E«icest— 

fortx»»in*tjoa of witao<i* irsidiagoatNidr Cntuh Xnlia, 271 {«. 77). ’’1 3 [0. 2f\ r 5). 
Letters Patent— 

Allahabad Itlch a>Tirt, of ISTVIS^ 
apjval ladtfr d. 15 ol^ 51®, 3I& 

d. 15 of. from ordrrs passipd la reriNjat, S^l 
IiKotnr Tax Art, rr*erea<» oadrr, and d. 55 of 32^ 

Calrctta, iS^mbsT and 3fadras Hich Oosits. ol. 1531 1374. 

Lahow. inch Coan, of, IS-Jl I Wv 
Patna Hjch CV>TTn, of 13 mV1SI»\ 

jffOT«ca.«cifv'WTarr,ia«w»Mstrnt anthpne<«StoheTa>d. 1573. 1374 fCliartrr, d. 45j 

liascocn lEch Oi'cit, ci, 1SI*‘1-14£1% 

rrr^si ya. ordrrs m, and apprd cnder d. 15 o4 291 

toT-pcatKa of Lrttira Patrol of, l''^2, la 1332 (Oujter, d. IJ. 
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Liability-. 

•ncostral rrojv.rty, of, and cxceuljon prowcduig*, 201 [« 63], 205 
jointandwrcral, on contract*, -ISO [O l,r 61.450 
of joint tort fwors, 450. 
of legal roproecntatiro, extent of, lOS 

Llen.- 

Attomey'ii, 579 6 S 1 . 

and rateablo distribution. 270 

Goremment, and first charge for court fees in pauper suits, 073 
interpleader suit, lien of plaintiff in, 1027 (0 J3, r 0] 
pleader, lien of, for costs, and set off, 574 [O 8, r 6 (2)J 
receiver, hen of, 10C5 

Limitation- 

addition of parties, and, 470 (O 1, r 10 (5)], 471, 475 
party interested as respondent and, 1092 
Advocata General, as against, in suits relating to public chanties, 313 
amendment of application for execution, 723 

appeal from decision rejecting memorandum of appeal on ground of, 1075 

to Pnvy Council, applieadon for leave to, (o bo made svithm what time, 334 
appeals and limitation, 1072 

assignment pending suit, effect of adding or euhstilutmg a party on, 880 
award made on a reference inthout intervootion of court, application to file, 1290 
award, application to eet aside, 1277 

certificate for suing Ruling Chief, time spent in obtaining, and, 285 
Collector, property in the management of, under s 72, end 255 
compensation for wrongful arrest, attachment or injunction, suit for, 317 
costs, plea of limitation and question of, 144 

cross objections, dismissal of appeal on ground of limitation no bar to bearing of, 1095 
delivery of possession, application or euit for, and. 642 

dismissal of appeal on ground of, whetlicr a bar to hearing of cross objections, 1097 
execution, amendment of application for, and, 723 

issue of notice to show cause against, and, 732 
execution of decree, and, 152, 153, 161 

of Court of native slate, and, 163 
granting injunction, and, 180 [s 48 (l)j, 1^4 
limit of tinae for, 186 196 [s 48] 

foreign judgment, time svithin which suit to be filed in Bntish India on, 92 
legal represontatis^ of deceased defendant, application to bring on record, 861 
plaintiff, appbcation to be made a party, 854 
memorandum of appeal, when plea of limitation not taken in, 1073 
mesne profits and limitation, 678 
mmor, and appeal after period of, 9o8 

mortgagor, period of limitation for obtaining personal decree against, 10o7 
Native State decree, when barred by, 165 

newly added defendant, svhen suit deemed to be instituted against, 470 [O 1, r 10 (5)]. 
notice, issue of, to show cause against execution, and, 723. 

- J *n q..— «) > I"! 


return of purchase money, application for, and limitation, 838 
renew of judgment, for making applicatum for. 1153 
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Limitation— 

sale certiCeato, applicntion lor, and limitation, 811. 
set n»idc, abatement of suit, nppliention to, 874 
deereo, application to SOS COO 

onler of (lismi»«al for not fQmi<hing socuritr f ir cods, application, to. Oil 
sale of tfnmoraliJe propertr /or fraotl of/firgnlantj", cmderO 21, r W, or 
01, application to, 830 
sale m execution of deerre, and, 180 
sale on deposit under O 21, r 80, application to, 811 
set of! of claim barrwl br limitation, 577 
speciallv pleaded m defence limitation mn<t be, 570/0 8, r 2] 
step m aid of execution, suit under O 21, r 03, mav be, 785. 
substitution of parties under 0 l.r 10 (1) and, 4C0, 471 
suit for poW'Sion of properfv sold to deerre holder in execution, anil, 180, 
to Cstabli'li right to present po<,<r»«ion. 84^ 

to set a«ido sale of immovable propertv on ground of irregularity or fraud, S30 
under 0 21, r C3 to cslabb«h right to attaelieil propertv, 784 
summary suit, and period of limitation for. 1031 
under 0 21, r C3 mar bo step m aid of execution. 7*^1. 
symbolical possession and limitation, 745 
tru'teo tft foft tort of public ehariit, account* against, and, 313 
oncertificrlailfustfflcne of decree not to operate as a fresh starting point /or, C2'* 
mthdrawal of suit with pcrrai««ion to bring a fro'h suit and, S''3 [0 23, r 2J 
Ll8 pendens— 

alienation by successful claionnt before amt under 0 21, r C3, and, 7al 
assignment bv either partr pending suit, 87C [0 22 r 10) 

judgment debtor, and execution, 84» fO St, r tOS). 
doctrine of, ^0 
Local GoTernment— 

chanties «mts relating to, and oflicers appointed bv, 314 [s. i3J. 

. . . I- - jn>rg. 133(1)). 


remi<sion, bv, of po«tago and registration fee. 412 (s. 143) 

• . ». _ *v_, o«/»r, n-i 


Local Law— 

lunatics, 'n suits bv OT againM, 062 [O 32, v IC) 
minor*, in suits by or against. 902 (0 32, r I6J. 
saving of, in, 20 (s. 4 (l)J. 

Lunatic— ^ ^ 


f(2)} 


decree against, 961 

documents aflidavit of, and, 622, 021 [O 11, r 23]. 
intorrogatones affidavit in answer to, and, 611, 029 (O 11, r 23] 
rnnees and Chief*, provuions of CWe as to lunatics not to apply to, 
(O 32. r 16) 

saving of local law relating to suits hv or against, 962(0 32, r 16J. 
suits by or against, procedoro in, 961 (O 32, p 15J. 
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Magistrate- 

exemption of, from tm**! under ttril |iroco«\ 403 [s 133 (1)] 
rweim »ppointe<l Lv, 10'"> (Ca»c 7J. 

receiver appointetl by a civil Court, Sfagistrate cannot interfere witb, 1039 
[Ca«>7J. 

Mahomedan Law— 

execution, SUhomeUan heir and, 201 
mortga^ suit and Slahomedan co beir«, 033. 

• pre-emption under, C'^3 

receiver where a 3Iahomedan executorM In pov<es«ion, lOCO 

Maintenacce — 

. . _ ^ ^ ....V., rf t TTr . ft ,t\ /^\1 


right to future maintenance not attachable, 2I6 (* CO (I) (n)], 223 
transferee ol decree awarding maintenance, whether entitled to execution, 71C 

Malice — 

how pleaded in auita for libel, etc . 539 

Manager- 

notice to, as to in what capseitj he is served, 934 [0 30, r 5] 
not to appear though eerved, unless he la a partner, 937 [0 30, r. 7] 
of busineas. and eernce of summons, 314 to 5, r 33] 
corporations, and sale of shares in execution, 80C [O 21, r 79 (3)J 
jomt Hindu family, and suits on mortgage, 933, 98C 

against, and retjuditala, 63, CO 

partnership business, and service of summons on firm, 932 (0 30, r 3 (ft)] 

Marginal notes— 

not to be referred to for the purpose of coaslnimg section, 3 

Market valtie— 

comnuasion to ascertain, of property, 917 (0 2C, r 9) 

Marriage— 

of female party, and abatem'*nt, 871 (O 22, r 7J 

Married execnirU, administratrix, or truelee 

htobMdoI.not.necon.irr*"/*"™'*'’)”'"*"'""' 

Master Of Ship— , „ 

i3agentofowncrorchartercrfors*rvb"ofBiiinin'.ii«.fiUI‘> " f l-»l 

Material Irregnlartty in condnctlng Bilo— tj f im) 


• (I 21. f 7n) 


omissions sihi'h arc mstrrisl. 821 
proclamation ml»-«talein<-iit i f vi 
sale before exf Iratjon < I p H"*! t ' 
sale-certificste, furi-il by, "U 

Matter— 

affecting dsma/r* si. 1 j l'•dll (i* 
srgum/mlatlve, l>i sB ilssU* •• ’ 

directly sod l» I*"' 


• Inn • I I f»I»-Hy III 


VI} 


hJli fiJI 

Ml ( 

• tNslli SI Mils 

I all I thill •» I Ml !*• f' 



Mcmornnilum of nppcil— Appcii 

lO'ttJO 41. T tp)] 

cn«« ol.jfction to In* in th*> f.tnn of. Iiwx 10‘»l {O 4 1. r. 2.’ (.’)) 

»li“fixtu-o >«krtlitii(inn, lOtO. 

priniml* of obj«'lion« not »ot forth »n. 1071 [0.41, r. 2] 
irrrgnhrut intnhr.iu»\ Im* » RT»niml of ol.jrt lion in. 3I7[» HXSfl)] 
ft jo\lion of rvtnm of, "liitliornupoilihlo. 1071. 107.1 
I'nn-rthirr on, .Vi7 

Mesne profits— ' 

nplxvil.Rjnl 07''. (»70 

nttBrhincnt lx forx' Oftonnin^llon of. 7\1 (t) it, r 4^] 
nttrtilmipnt of to »tir for inr*n*> |'n'>fil«, f 'i 
I iml-n of j'Tw'f# t<». 07''. 

'himfor.nt't N' j nnwf with Mut for pf]«nil 4'>0(<i r 4) 

commKxum to *«i:x>rtain Pl7(«» .to, r l») 

<x->urt.#a1r, njjht of j'urrJia'fr at. to tnrxnr |»rv»l»l«. 24* 
iloinv for ixv-isr^iim aiut (<73 (l» 20. r 12J 

|v»\ nn nt of. jx a Ur. rro for |v»\m«‘nt of • 2t'<t 

ilrtiuition of. 14 (a. 2 (12)^, «t7.1 

rxixHtion inrxnr jirv'tit'* unlxr^^nrnt to dttr of »u»t ami jnriMliftn n in, 117 [Itulc 4J 
inmnr\ into "lirtln r unotion m oTrintion. t«?4 
jntrrr-t on inr^nr |»rv'tilx lion ^aliuhtol. t»77 
limitation, nml. If'^. tt7'> 

phml, alntfinrnt of in. Jibuti 7 t 2) 

I'm \ CVninf il. liOM for mr^iir jin'Rlx aftrrl amount on api’t-al to, S'7, 5W 

jnmha»rrj*fH<frKff I, if, lion fxrluMrfor, 070 

n«pnl of onhr for iwxincnt of nunno I'Miia on 412 [a 144 (1)) 

reiiJinlion of. on toi-rr'al or tanalion of Urrm.. 414 lCa«o 3 ] 

Mnall Caiw Court, how far amt forinrano pri'htaci'cnii'Mf I". SH 
atilt for posaoxaton, nlitllirr Ivirx »ulv«oqnont ault fxT. 4''0 
Miuiflry mcn-p.’i, o.'o (O 2 h) 

antlionti to enr or ifrfi lul. how Ri'rn. t‘21{l> 2'' r 1(2)J 
I'ommandinif ofticfr, mranin^! of. P20 (t> 2'.. r 1 F\j'tn ) 
oflifora orsolil'ora vho nnnot obtain lo>vr ami authonli. 025 (0 2S r 1(1)1 
aer\ iro on jx-rxon anlhonxrtl to rno or Urfoml 1*211 [t> Jx r 3J 
on sol'll! ra. .*122 [0 3 r 2 n1 

stij'cnibanilftmtmlhaallonnlln tlowmmrnt to.attailimpnt of,2l5[a Oll(?)l 2J5 
snitabx oracainal, 025. l'2lt[0 2"} 

Minor — **11 **o 2 [O 32j (InanluMi nf fifria frwml 

avljnatnxrwt of alrxwo l«s (tnanlian ’altUowt Clmtl a sanctum. "01 
ailutt.ancal a* 042 

ntbilAMt of (I xnuirnia In no\l framl or pianban. tl22 b2'* (O II, r 23) 
aiittrincnt b\ next frMinl not to appoal. hon far bimlnif; on minor, 32l* 

Btlarbmrnt, minor jwrfnrr ami. "tU {O 21. r 50 (l)|, 704 
Ih'IkI. )oint, l*\ minor ami ailiill, 0.17. 

Cbxrlrml lluth Coxirts juri'ilietion of.aa to [Cliartrrwl. rl 17J. 13 Vs 
jvmi'rvuui'to In noil fririnl or giimlian, fi.12 [O 32, r 7J. **53, 1*14 
of rsointiou I’roooctlinRx, OW 

of Sint bi AiliiU inalo in«nl<ora of a j nnt Hituln famili.017. 
nmlor autlionti of Clwrl of Wants (W7. 

mi''a{ prrbonxum of tnatonal fart, 014 
nhon ilooinoil to l>o I'cnoficfal to tiiinor. tiVt, J*.14 
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Minor— «>«/(/. 

consent of next-friend kUto on I>ehiilf of, 42S [s. 147.] 
eo-pUintiff, WO (O. 32, r. 13]. 

decree for minor in suit instituted by him without a next-fnend, effect of, 9U. 
definition of, 941. 

election by minor plaintiff on attainin? mijontj*. 050, OGO [0. 32. r. 12]. 

estopped from pleadinR minority, when, 012. 

execution of decree, time limit for, and minority, 195, 19G. 

fraud of next.fricnd or pusnlian o-t Mem, decree apiiast minor obtained by, 017. 
fresh suit, institution of, when suit dismissed for non-appearance. 591. 
guardian od Iifem — .See Guardian nd /item. 

interrogatories, affidarit in answer to. by next-friend or guardian of, Gll.^ 
leai-c of Court for compromise of suit by or against minor, 932 [0 3i. r. i ]. 9oJ- 

toreeeivepropertyunderadeerceon behalf of. 931 [0 3-, r 0] 

limitation, appeal after expiry of period of, 938 
major, suit against, treating him as, 912. 
suing as minor, 912. 

married women as guardian od litem, 913. 
minonty, question of, m dispute, 912 

next-fnend — S m next-friend. ,, n / in 

notice of application for appointment of guardian ad Idem, Oil lU. 3- r. ■! 

to h.v, pl.mt t.lon ofl th. file .u.l l,.,tituted .ill.out n«t- 

friend, 913(0 32, r. 2 {2)1 . ....... 

to next-fnend, «hen minor elects to proceed mth suit in his own iisme 
900 (0 32. r 12. (5)) 
objection to authority of next-fnend, 911 

officer of Court as guardian «d fiKm. 018 (O. 32. r 4 (t|] - a, an 

partner, and attachment, "Cl (O. 21, r. 50 (D). “8b 

?Sr, Sd.ty of, for rod. m .ull l'o'< I'l™''' '"“I". »»■ >■ » I"!' "" 

pIamtto»tatefaetofminoniy.£K'5.1l<)-7. r.(< )l . , \\\) 

Prmees and Chiefs, proiisinns relating t.unliKifU) ’ "I > '• ‘ 

probate proceedings and minority of |«rtj ^ 

property, receipt of, on Uiislf of niiii‘*r und'-r a I e.m. ^ 

representation of, by nett frh-nd or gnnidtrtii wn I" ''' 

repudiation of suit by nil.i-.r lo j.lahiMil mspoHi iH I 

fMjudicafa, decree against minor anil. 7'» „..ini rt> i I'U 

M ’ I" * 

service of summons on giianllaii «d ^ ^ ^ ^ 

.l.y of ,,ror..-din«. on 

.nir. g.'™t'or on l-l.-lf of I "! loo' fV“'l "'-I 

i™..,n.Moor y , 



title of .olt f'y nr -If"'"*'' **'* I oltl, .on . I, i».i *0* *' t l.'it'l 

..tf,dr...l"t-"" I.."""' 

Mlscellancod. iirocmlli'K- 

.rr,rr.tt,.nof<^-'y-;' ;;y^^^^^^ 

pCKs-diiro 111 rrgsl.l I"*"" »• 
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Misjoinder — See Joinder 

non joinder included in, for purposes of Appeal, 330 
ef partict— 

appeal, no ground for reversing decree in, 329 [e D9], 470 
dismissal of suit for rnisjoinderof parties, ond res judieoln, 79 
effect of, 409 

objection as to, n lien to be raised, 479 [O I, r 13J 
relief ancillary, and, 455 

suit not to be defeated by reason of, 467 [0 1, r 9] 
ef pIuntilT*— 440 [0 I, T IJ 
and causes of action, 417, 404 
nhat IS 440 

cl dtf«Dd.iiti— 4‘>2, 453 [0 1, r 3J, 440 
and causes of action, 447, 405 
niultifariousneas 403, 490 
Tvbat IS, 446, 453 

cl ciaiei of actian— 

appeal, no groond for reversing decree in, 320 [s 99] 504 
in suits by or against exeentors, administrators, or heirs, 503 [0 2, r 5] 
for recovery of immovable property, 499, 500 [0 2, r 4j 
misjoinder of causes of action, 447 

of defendants and causes of action, 447, 405, 495 
of plaintiffs and causes of action, 447, 493 
multifariousness, 447, 407 

objection as to, irhen to be raised, 504 [0 2, r 7], 501, 602 
procedure lo cases of, and plaintiffs, 494 

and defendants, 497 

separate trials of causes of action, 504 (0 2, r 6] 

Misrepresentation- 

particulars of, must be stated in pleading*, 530 [0 5 r 4J, 631 
Mistake — <S«e Defect or Error 

in calculating tbe amount to bo deposited under 0 21, r 80, p 815 
in instituting suit in name of sTTODg plaintiff. 469 [O 1 r 10 (IfJ 
in judgments, decrees and orders, and amendment, 433 [s 153J 
of Jaw, and res judicata, 58 ■•9 

review, inistal»e apparent on face of record aud 1142, 1143 [O 47, r 1 (1)] 

Money— 

asiets, rateable distribution of, and decree for payment of, 255 [s 73] 
attachment, liable to, 214,215 [s 60 (I)J 

of decree for payment of money, 767 768 [0 21, r 63] 
cross claims in suits for payment of and execution 727 [0 31, r 19] 
cross decrees in suits for payment of, and execution, 724 [O 21, r 18] 
execution, and croas decrees in suit for payment of, 724 [O 21, r 18] 
immediate in case of money decree, 705 fO 21, r 11(1)] 
instalments, decree for payment of money by, 671 [0 20, r 11], 672 
interest, decree for payment of money and, 137 [s 34] 

minor, receipt of money by next &TOnd or guardian under a decree, 951 [0 33, r 6] 
mode of executing decrees for payment of, 736 [O 21, r 30] 
paying money under a decree, 6 0 [O 21, r 1] 
money payable under a decree, what IS, 691 

' raised by judgment debtor on hu property, 802 [0 21, r 83, (2), proviso] 



IXDEY. 


1011 


Money— fon// 

notice, Is'uo of, Icforo am^t In CTCcntion of money decree, 7-lC, 747 [0 2l, r. 37]. 
payment out of Court of money p-nyaUe under decree, G31, C''2 [0 21, r 2J 
plaint in suits for recowry of monet, WO [O 7, r 2] 

Pnvy Council, monev paa-alilc under order of, how calculated, 1135 [0 45, r 15 (3)] 
realization of an attacheil monee decree, 770 

•cheme for liquidation of decree for payment of moner, I300, 1301 [Sch III, para. 7] 
Mcontj for costs, in suit for money b\ fenule plaintiff, 003 10 25 r 1 (3)] 
set off in suit for recorera of, 575 

surety for payment of monea under onlcr of Court, 422 [s 422 (c)] 424 
transfer of monej decree, and execution, 713 [O 21, r 10] 

to one of sexx-ml judgment dohtorsandexeeution, 718, 719 
transferee of monej decree from mortgagee, rights of, 1023 

Taluool propertx to bo atiached in case of money decree, 722 [0 21, r 17 
proviso] 

Mortgage- 

account against mortgagor, IKK) 

accretion to mortgage property , wlictber to be determined m execution proceed 
mgs 171 

appeal, effect of, on time fixed for payment, 095 

from order refusing to extend time for payment in foreclosure suit, OD- 
redemption suit. 1011 
suit for sale, lOrtO 

assignment of mortgagee 8 interest after preliminary, but lefore final decree, 878 

[Case 3] 

attachment, continuance of, Bobject to mortgage, 782 (0 21 r 62] 

equity of redemption to bo attached like immovable property, 77. 

21. r 53] 770 


chattels, mortgage of, 092 ~ rn ai i'’l 

charge, provisions respecting sale and redemption apply to 1023 [O 34 r oj 

costa against puisne mortgagee, 1003 

of mortgagee eubsequent to decree 1014 [O 34, r 10] 
cross claims and cross decrees «n suits on mortgage 728 [O 21, r 20] 
damdupat rule of and interest claimed under a mortgage 140 14l 
where mortgagee m possession Hi 

Deccan Agriculturists Relief Act and splitting of remedies 


redemption 1011, 1012 [O 34, r 8] 

for balance duo on mortgage 1004 [O 34 r 0] 

where nothing found due to mortgagee [O 34 r J 

effect of decree in foreclosure amt ‘*93 (O 34 r 3].^ 

equity of redemption to be .ttache.1 like immovable projerty, . .. 

^ j,r*on« interested mas parties to suit •• 5 

estoppel of mortgagor as to receijt of con ideration * X .-iii 

extending time for ivivment [O 34 r . j. 
final “'>3 [O 31 r 3] 
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Mortgagfr— fonW 

foroclosnre prelimiiwrj, 037, 0SS{O 34, r 2) 

when maj bo parsed lo suit for redemption, 1012 [0 34, r 8 (3)]. 

Hindoo family property, morteage of, end parties, 083 

injunction restraining mortgagor from rccemng tncomo of mortgage property, 1004 

intangible property, mortgage of, 092 

interest m suit on mortgage, ]OIl>,1016[0 34, r 11] 

interest sub'.equcnt to ilato fixed for payment, 1015, 1010 [0 34, r 11 (6)]. 

limitation, for application for personal doctM. 1005 

Mahomedan, co heirs and amts relating to, 0S5 

mortgagee, in possession, account against, 991. 

mortgage security, persons interested in as parties to suit, 077 [0 34, r IJ, 978 
movables, mortgage of, 992 

non jomder of parties in amts on mortgage, 981, 982 

objection by third party to sale of mortgaged propertj under mortgage decree, 777 
parties, to suits on mortgage, 977 (O 34, r 1] 
joint Hindu family, 9S5 
Mahomedan co heirs, 985 
0£Scia2 Assigitfe, OSO 
prior mortgagee, 077 (0 34, r 1, Evplo.] 
puisne mortgagee, 977 [0 34, r I, ExpJo J 
per»ons claiming by paramount title, 97'> 
to suits by mortgagee for personal decree, 078 
by sub mortgsgee, 981 
for foreclosure, redemption or sale, 0»0 
personal decree against mortgagor for balance due after sale. ]004 [0 34, r 6J 
limitation for, 1007 
not to be passed until after sale, 1005 

whether, can bo passed against (ransferro from mortgagor, 1007 
persons having interest in mortgage security or right of redemption , 078, 070 
property, accession to mortgaged, whether determined in execution proceedings, 171 
purchaser e rights, « here property bought subject lo mortgage, 782 

where mere notice of mortgage given in proclamation 782 
where purchase by one of several joint decree holders, 248 
realization of attached mortgage decree, 770 
receiver in smts on mortgage, 1061 
redemption suit, decree in — 
final 1011 
preliminary, 1008 

res judicata, in suits on mortgage, 56 58 
sale, application of proceeds of, 1018, 1019 JO 34, r 13] 
decree in suit for — 

final, 1000 [0 34, r 5] 
preliminary, 97710 34, r 4] 

sale of property free from prior mortgage, 1018 [O 34, r 12]. 
second mortgagee, non joinder of, 982 
speciality debt, is, 756 
sub-mortgagee, 931, 992 

successive purchasers at sales in evicution of mortgage decrees, 241 
suit by mortgagee and splitting of remedies 491 

by subsequent mortgngeo for balance realized by sale Under prior mortgage, 

2G9 


I^*PEX. 


1613 


Mortgage— 

suit for interest due ons rnoHgARrv«licn, Iwra i«ub*eqm*nt i>u]t for principal, 480, 487 
for Mie, when nM«<i«Arj-, 1019 [O 31, r 14] 
what pa<«^ to purchaser of mortgage*! property under a mortgage decree, 840 

Movable property- 

attachment, liable to, JIU (a 00 (I)). 

attachment of, m possession ludgment debtor, 751 [0 21, r 41] 

not m his possession, 709 [O 21, r. 12], 764 [0 21, r 4G] 
attachment of, of share of judgment-debtor in morablo propertj, 75S [0 21, r 47] 
under, and placo of auing, 103 [a lfl(/)] 

decrocfordeliTery of, to state amount to bo paid in altcmatire, G71 [0 20, r 10] 
partition of, CS3[0 20, r 18(2)] 
specific movables, and execution, 736 [O 21, r 31] 
delireryof, order for, 1055(0 39. r 10] 
depositinCourtof, order for. 1055 (O 39. r 10] 
distraint, imder, and place of euing. 103 [s 16 (/)] 
execution, decree for specific movables, and, 736 (O 21, r 31] 


joinder of claims for recovery both of movable and immovable property, 801 

Bunor, receipt of movable property on behalf of, 951 [0 32, r 0] 

partition of, decree for. 035 [O 20, r 18 (2)) 

rent accrued due is, 103 

rent to accrue duo la immovable property, 10> 

<alo of, m execution, 80l 807 (0 21, rr 74 81] See Sale 
where subject to speedy decay 751(0 21, r 4S] 
seizure of, m dwelling house, 227 [e 02] 
suits for partition of property, partly outside jurisdiction, 1342 

Maltifarloasness — 

amendment of plaint «ben plaint defectise for, 497 
appeal, no ground for reversing decree m, 3’9 (a 99], 497 
causes of action arising out of same transaction, and, 495 
procedure in case of 497 

res judicata dlsml^sal of suit for omltifariousness and, 79 
suits held to be multifarious, 495, 490 

not multifarious 497, 498 
what IS, 447, 495 
Monslf s Court— 
jurisdiction of, 100 


Native State— See Chiefs (ruling) and rrinces 

Bntish Indian Court cannot restrain party from proceeding n ith suit m 
execution of decree of, in British India, 165 [s 44] 

when British Courts maj refuse. 93, 94 
execution of decree passed bj Bniish Courts m, 164 (s. 43] 
limitation for. 165 
judgment of Court of >ati'o State, suit upon, 93 
subject of Natiie State, suit against, in Bntish Indisn Court 121 

Negligence— 

meamng and pleading of, 525 

particulars of when to lio stated in iWdings, ->31 

receiicr, loss occasioned bj gross negligence of. IfW* 10^(1) 40, r 
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defamtion of, 1031 

execution of tlocreo for entlofbement of, 7<1 [O 21, r 34] 

lost, suit on, 6C8 [0 7, r 16] 

placo of suing, in suit on, ISO 

sale of, m execution, 60t [0 21, r 76] 

Bumniary suit on — See Summary suit 
tramfor of, m execution, 8t» 10 21 , r 80] 

Newspaper— 

whether proprietor of, can lx» sued in name of t!ie newspaper, 030 
Nest Friend — ,Sfe Minor Guanlian ad Idem 

abandonment of issue by, whetber amounts to coioptomi'e, 955 
agreement not to appeal, how far binding on minor, 320 
appointment of new, application for, 957 (0 32, t 8 (2)) 
eorapromiso by, 932 [0 32, t 7] 

consent of, on behalf of persons under disability, 428 [; 147] 
costs, liability of next friend for, 941 
defendant cannot act as 948 [O 32. r 4(1)J 
duty, where next friend docs not do his, 9 >8 
minor, decree against, by fraud of next fnend, 947 

decree for, in sut instituted by bun without next fnend 044 
plavntiS, and dismissal of suit for non appearance of nextdnend, 691. 
represontalion of, by next fnend, 951 [0 32, r 5] 
to sue by next fnend, 941 10 32, r 1] 
when interest of next friend adreree to that of, 957 
when may sue without next friend, 941 
non appearance of, 858 

notice of application for taking plaint off filo m suit without, 943 fO 32, r 2 (2}]. 

to, when minor elects to proceed with suit in his own name, 950 [0 32, 
r 12 (5)1 

object of having next fnend, 94J 
objection to authority of, 941 

pleader, liability of, lot costs, in suit for mmoc without, 943 [O 32, r 2 (f)]. 944 
receipt by, of property under a decree, 951 {O 32, r 0) 
removal of, 037, 958 [0 32, r 9J 

security for costs already incurred. letlnag next fnend to give, 957 [0 32, r 8 (1)] 
when next friend required to give, 951 (O 32, r 6 (2)] 
stay of proceedings on retirement, removal, or death of, 955 (0 32, r 10(1)] 
suit Instituted without next friend, proeeduio where, 943 [0 32, r 2] 
who may act as, 948 [O 32, r 4] 

withdrawal from eomprorai'se by, before leave of Court is applied for, 953 
withdrawal of suit by, 9j6 
Non*appearaQCe — See Appearance 
Non Joinder — See Jomder. 

cross objections, dismissal of appe^ for non joinder of party and, 1096 

eBect of non joinder of parties, 467, 468 

jurisdiction, non joinder of necessary parties affects, 330. 
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Non*JolBder— fort/rf. 

im«jomder mc-ludcs, for puri««e< of «pprAl, 3T<) 
morigsge suit, of parties m, 9sl 
oLjfctioa as to, when to bo lakco. 4T9 [O 1, r 13] 
of partie*, 447 

suit not to bo defeitwl by mason of, 407 [O I, r 9] 

IToiIce — Ste Notice of suit 

adjourned hearing of, to be girm to defendant, 5S5 10 9, r G(I)(c)] 
admission of opponent's case, of, 030 [O 12, r I] 
amendment of plaint, and notice under ■ 80, p 279 
appellate Court to give to lower Court, when, 10’*7 JO 41, r 13 (1)] 
application of, for order for detention, prescraation, or mspection of subject matter 
of suit, 1034 [0 39, r 8] 

arbitration, of application to file an agreement to referto, 1281[bcli II, para 17(3)] 
arbitrator, to appoint nc" , 1204 [®cli JI, para 0] 
arrest, issue of notice before, 740(0 21, r 37] 

award made under an order of reference, of the filing of, 1208 [Seh H, para 10] 

on reference uithout intervention of Court, for filing, J289 [Sch 11, 


para 20] 

cause of action, notice as part of. and pleading. 539 (O C, f 11] 

Collector, bs, to decree holder m certain cases, 129S (^ch III, para 3] 

Court, vhen property sought to bo attached is m custody of, 765 (0 21, r 52] 
decree, notice to set aside, COO (0 9, r 14] 

notice, to attach, 708 (O 21, f 53 (1) (5)) 
decree holder, to, before final order for stay of execution, 1070 

for recording payment to him out of Court, 092 [0 21, r 2(»)] 
documents to admit, 130 (s 30 (a)J. 630 (O 12, r 2] 
form of. 030 (0 12, r 3] 


to produce, 035 [0 12, r 8] 

forinspection, 024 (O U,r 15], 025 [0 11. r 1C] 
execution against legal representative, 728 (O 21, r 22 (1) (6)] 
by transferee of decree, 713 (O 21, r 16], 7H 
more than one year after date of decree. 728 [0 -1, r ( ) (a 


facts, to admit, 631 [0 12, r 4] 

form of, 031 [O 12, r 5] ^ 

firm, notice to accompany summons in suit against, D34 [O ^30, r oj 
government, devolution of interest upon, pending suit, and, -75^ » , 1,1 

guanlian ad I Uni, of application for appointment of, 944 [O 32, r 3 (4)J 

injunction, to opposite party before- granting. 1053 10 39, r 3] 

iihethernecossjry where suit against public officer IS one o .« 

official assignee is one for, -79 

judgmcntHlebtor, to prohibilmg him from transferring Ins sham in movable.. 
758(0 21, r 47] -.u„. 01 - >m 

legal representatiTC. notice bcforeesecutmg decree against. ..»iu 

next friend, of application to have pUmt taken ofl tile In suit wHhoid. 9l3 [O 3.. 

to, *^wlin*lmnoreJeclatopit»fwl«Hli Milt. («•''[«> 7-'. r 12(5)) 
notices to bo in writing, 4 II l« 4*21 , , , 

pauperism, notice to take esidenie.f.tiMll* 37 r tl] 

payment into Court, of, tftO {<» 2* “J ,, 

pleading, allegation <■! ' J ’ 

public oflicer, of suit aR-iln.t, - • 1 1* 1 *• •“ 
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Notice — contd 

purdn lady, to, to w ithdrau at seizure of property m a dw cllmg house, 223 [s C2 (3)] 
review, of application for, to opposite party, J151 [0 47, r 4 (2) (a)) 

Secretary of Slate, of suit against, 274 [a 80] 275 
service, of, 1150 [0 48, r 2] 
sufFiciencj of, 276 

suit against Adminutrator General, and, 280 
OBieial Trustee, and, 280 
Official Assignee, and, 279 
Manager under Bcngnl Tenancy Act, and 230 
for injunction and necessity of, 278 
on contracts and torts, and, 277 

surety, to, for enforcement of his liability, 422 [s 145, proviso], 42C 
transfer of suit without, 132 
umpire, to Bppoint new, 12C5 [Sch II, para 5] 
waiver of, by Secretary of State, 275 
NoUce Of suit— 

against Administrator General 280 
Cantonment Committee, 279 
Collector, 270 

Manager under Bengal Tenancy Act, 2S0 

Municipal Council, 279 

Official Assignee, 279 

Official Trustee, 280 

Public officer 274 [s 80] 270,277 

Recener, 280 

Secretary of State tn Council 274 (s 80] 273, 276 
for an injunction, 278 
lunitation, period of, notice excluded 230 
on contract or tort, 277 

necessary although notice given under 8 77, Railways Act, 20, p 276 
8 80 applies to declaratory suits 278 

s 80 docs not apply to application under Seb II, para 17,270 
waiver of, by Secretary of State, 273 

Nuisance— 

suits relating to public nuisance, 289 £s 91] Ste Public Nuisance 

Oath- 

agreement by next friend of minor to be bound by under the Indian Oaths Act, 9o5, 
oath on affidavits by whom to be administered, 403 [a 139] 

Obiter dicta— 

and res judicata 73 
Objection- 


attachment, objection to 775, 776 [O 21, r 58] 

crossobjections by respondent, 1093. 1094 £0 41. r 22] Stt Cross-objections 
documents, grounds of objection to production of, 018 620 
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Objection— conjj 

joinder of chims under O 2, r 4, objection as to, SOI 
]an.<dietion, objection as to, irben to be taVen, 123 (s 21] 127 
misjoinder or non joinder of parties os to. when to be taken, 470 (0 1, r 13] 
particulars, objections to application for, &33 

Office— 

religious, suits for, 27 29 
Officer — Sre labile Oflicer Ofliccr of Court 

arrest, judicial officer srlien exempt from, 403 1* 135 (1)] 

Chartered High Court, apjointment of offieera of, 133t, 1333 [Charter, cl 8] 
Officer of Court— 

a 1 1 to-j rn |i , •» /on 


C 

delegation to, of judicial, quasi judicial, and non official duties, 308 [a 128 (i)] 

execution of documents bj , on failure of judgment debtor, 741 [O 21, r 34] 

guardian oJ fiJcin, Court may appoint its officer as, 948 [0 3-, r 4 (4)] 

receirer is an ofheer of Court, 1037 

registration of documents bj. 742 [0 21, r 34 (C)] 

tegisttj by, of appeal on admission, 1082 [0 41, r 9) 

Official Assignee- 

attaching creditor has no priority orer, 238 
attachment after judgment, effect of vesting order on, 238 

before judgment, effect of vesting order on, 1042 
lusolreney of defendant ponding suit, and jomdor of, 877 ^ 

insolvent judgment debtor, vrhotbor Official Assigneo ropresenls, 170 [Case 7] 
notice to, m suit for injunction, 279 

party, whether necessary, to suit against insolvent, 474 , 877 
plaintifl insohcncy of pending suit, 871 [0 22, r 8(2)] 
secuTit) for costs by, on plamtiB a insolvency, 87 1 [0 22, r 8] 

Official Trustee— 

suit against and notice under s 80, p 280 
Omission — Irregularity 'latenal irregularity m conducting sale 
to attached property before sale, 824 
file written statement 073 

frame, and try issues, by lower Court, HOI [O 41, r 25] 

plead a material fact, 02C 

sue in respect of a portion of a claim, 480 [O 2, r 2 (2)] 
sue for one of several reliefs, 480 [O 2, r 2 (3)] 

BUS for portions of arrears of rent, 480 [O 2, r 2, III ] 


Onus— 

burden of proving some h^ues lies on tbo olbof party where I" ^ 3]. 

party neednot pleadan) factastowhichoottsliesonother»idP.CK)[0 6, r 13). 

Order — Ste interlocutory Onlcm. 

affidavit of document*, for, 610, 61. [O II v 1«1- 
amendment of, 43 h la. 162J 

apj^Ubleonlera H. 3H K lOIJ. 1119 [O « - U 
apical from onlem j n>reilure In, Ml (b. IohJ, IKl [O 43 r 

commiv-lon.orvleff.rJ*-ue«f.9l3lO -0 r 2). 
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Order— conW 

decree, distinguished from, 5, 6 
definition of, 16 fs 2(14)J 

disniis«al for default, order for, « not n decree, 6 [b 2 (2) (6)] 

of appeal for default, order for, and second appeal, 339 
distinguished from decree, C, 7 
disposing defendant's claim to set off, and appeal, 581 

error in order may ho ground of objection in appeal from final decree, 347 [s. 105]. 
execution of orders, provisions relating to, 161 {a. 36] 
inherent poorer of Court to amend orders, 439, 440 
interlocutorj^iS'Se Interlocutory Orders 

judgments under cl 16 of the Chartcrand appc-ilablo, n-hat orders are, 1354, 1333 
memorandum of appeal, order retorniog, 1 1 
non appealable, instances of, 12 
orders to be in srriting 411 [s 142] 

orderunders 144 (restitution) is a decroo, 5{s 2(2)], 11,421 

e 47 (ereeution proceedings) is a'decree, 5 fs 2(2)) 

Political Agent, order of, deposing high priest from his pudi, 02 
Pnry Council, what amounts to a “ final order ” to entitle party to appeal to, 352, 
353 

receirer, order sppotntiag or refusing to appoint, and appeal, 3J3 

rejecting pUmt deemed to he a deeroe 5>10 

res judicata, interlocutory order and, 8C 

review, order refusing leave to sue as pauper and, 1 1 48 

whether order granting leave to appeal to Pnvy Council is open to, 368 
revision, order made on application lor leave to sue as pauper and, 376 
order, rcfusuig issue of commission to examine witness and, 915 
order sasctiooing or refusing sanction to prosecute and, 39) * 

service of, 1160 [0 48, r 2} 
transfer of suit, order for, without notice, 132 
Particulars— 530 633 [0 O. rr 4, 5] 
amendment of, 636 
application for, 633 

broach of trust, m case of, 630 fO 6, r 4j 631 
defence of, 632 633 
delivery of further particulars, 535 
discovery before particulars, 533 534 
fraud etc , in case of, 530 [0 6, r 4]^ 531 
further and iwtfer, irion tvqattvd, SSSfO 6, r S) 
libel suit and discovery before particulars, 634 
material facta only may be ordered, of, 535 
misrepresentation, in case of, 630 £0 6, r 4] 631 
non coTaphaace, penalty for, 535 

. >33 

Parties — 446 479 [0 l] See Plaintiff Dcfoidant Cause of Action 
adding of, 4C9 [0 1, r 10] 
improper, 475 
in second appeal, 1092 
respondent, 1091 [O 41, r 20]. 

adjourned hearing, procedure where parties fad to appear at, 655 £0 17, t 2 
066 
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Parlies— 

join Iff of '•l0[O 31 r 3] 

»gircm<*nt of, prorrr.lini:< on 1037, IrtJ. 

appeal who ma\ 121 122 
appearance o'O .I "> 
appeUsntx, joinder of. 123 

arrc«t. exemption from, while p inR to ami wtunung from Court, j03 [a 13o] 
assignment of interest pendme suit and aubititotion of parties, 84 
bencficianes, "31 [O 31, r I] 


bills of exchange parties hablo on, 

cause of action, parties cannot le added to as to introduce ' 

chanty suit, w hetber alienee from trustee necessary party to, 307. 30S 
commissioner anpenraneo of i«rties lefote, ^22 [O 26, r 18 ( )]. 

examination of parties bv. 021 [O^ 2<^_r 1C {«)] ^ 


death of party and abatement of auit, SI9 [O 22, r IJ AMfement 
defendants who mai be joined a-s 452 [O I. r 3} 5c. Defendant 

unneecs.*an parties as, 49> 

ejectment, amt. who msj bo joined as defendants la, 408 

endence, refusal of parti to gi^o, wlicn re<iuifcd by Co , I • 

examination of. bv Court, at first hearing, 606, C07 [O lOJ 

in order to frame jssnes, 640 JO 14. r 1 (5)] 

exKution, questions in, between parties to suits 167 [9 4] 

executors, joinder of, 040 [0 31, r 2] 
forwlosure, luit for, and parties, 077 (O 34, r Jj 
fraudulent transfer of propertj . parties to a suit relating to, 464 
hearmg part} appearing by pleader at, 680 

inherent powerof Court to add a part}, 436 .gainst 474 

insolvent. Official Assignee whether necessary ' oTi fO r 8] 

insolvent plaintiS and continuance of suit by Official As9.gnee.84l [0 r 8J 
joinder of appellants, 323 

joinder of plaintiff, 440 [0 1. r IJ -8<« Joinder 

limitation addition of partiW and, 4«5 476 

substitution of plaintiff and, 471 

suit bj member of a joint Hindu family and 47. 

newly added defendant and, 4.0 [O ^ -j 

• , Evplu], 173, 1.4 

misjoinder of parties — Set Itisjomder 

mortps., part, e, to .o.t. on. 1° J';' ‘ .oa.n.t, O'S. 

mortgagor, parties to suit by mortgagee 10 439 ro l,r 6] 

negotiable instrument, joinder of psrliea ha . 

non joinder of parties — Stt Kon joinder rn 1 r 81 

numerous parties having same jntereat, 460 ij taken 479 [0 1. r 13]. 

objection as to mi.joinder and non joinder, when to he taken. 
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Order— 

decree, distinguished from, G, 0 
definition of, 16 [s 2 (14)] 

dismissal for default, order for, is not a decree, 6 [s 2 (2) (6)] 

of appeal for default, order for, and second appeal, 339 
distinguished from decree, 6, 7 

disposing defendant’s claim to set off, and appeal, SSI 

error m order may be ground of objection m appeal from final decree, 347 (s 105] 
execution of orders, provisions relating to, ISt (a 3C] 
inherent power of Court to amend orders, 439,440 
interlocutory — See Interlocutory Onlera. 

judgments under cl 15 of the Charter and appealable, what orders are, 1354, 1355 
memorandum of appeal, order retundng, 1 1 
non appealable, instances of, 12 
orderato l>6mwritiag,411 [s 142] 

order under a 144 (restitution) is a decree, 5(8 2(2)], 11,421 

B 47 (execution proceedings) is a’decreo, S[s 2 (2)] 

Political ^gont, order of, deposing high priest from his poii, 

Pnvy Council, what amounts to a “ final order ” to entitle party to appeal to, 352, 
363 

receiver, order appointing or refusing to appoint, and appeal, 353 

rejecting plaint deemed to bo a decree, &*10 

res judicata, interlocutory order and, SO 

review, order refusing leave to sue as pauper and, 114S 

whether order granting leave to appeal to Privy Council is ojien to, 308 
revision, order made on application for leave to sue as pauper and, 370 
order, refusing issue of commission to oxamtno witness and, 915 
order sanctioning or refusing sanction to prosecute and, 391 > 

service of, 1166 [0 48, r 2] 
transfer of suit, order for, without notice, 132 
Particulars— 530 535 [0 6, rr 4, 5j 
amendment of, 535 
application lor, 633 

breach of trust, m case of, 530 [O 6, r 4], 531 
defence of, 632 633 
delivery of further particulars, 53 > 
discovery before particulars 533 634 
fraud, etc , in case of, 530 [O C, r 4J 631 
iartber emd better, irhew w^iwird, £37(0 A r 
libel suit and discoveiy before particulars, 634 
material facts only may he ordered, of, 635 
misrepresentation, in case of, 530 [O 6, r 4] 631 
non compliance, penalty for, 535 
obtoct of, in plead ngs, 530 
objections to delivery of, 635 
when to be given, 630 (0 C, r 4% 631 633 
Parties — 440 479 [0 1] See plaintiff Defendant Cause of Action- 
adding of, 409 [O I, r 10] 
improper, 475 
in second appeal, 1092 
respondent, 1091 [0 41, r 20] 

adjourned hearing, procedure where parties fail to appear at, 655 [0 17, r 2 
656 
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Parties— fon/i 

administrator*, joinder of. '•!!> (O 31, f 2J 
aprpomenl of, procwslinc* on, 1037, 103S [O 30J. 
appeal who nia>, 321. 322 
appoarance, S'**! 
appellants joinder of, 323 

arrest, exemption from, while going to and returning from Court, -103 [a 133j 
a.s.«ignment of interest pending suit, and aubstitotion of parties, hT9 
bencfictancs, ^39 [0 31, r 1] 

bills of exchange, panics liahlo on, -IPO. 

cause of action, parties cannot bo added ao as to introduce new, 472, 473 
chanty aoit, w hether alienee from tnistc© necessary party to, 307, 30S 

commissioner, appearanco of parties before, '•22 fO 26, r 18(1)] 

examination of parties b\. 921 [O 26, r 16 (o)] 

common ground, and reversal of decree in appeal, 1075 [O 41, r 4] 

consent on behalf of parties, under disabditt. 428 (s 147] 

. . , . ,ro rn < . ri 

t • mont 


unnecessary parties as, 498 

ejectment, suit, who may bo joined as defendants is, 498 
CTidence, refusal of party to giro, when required by Court, 054 [0 10, r 20] 
examination of, by Court, at first hearing, 006, 007 JO 10] 
in order to frame issues, ClO (0 14, r I (5)] 
execution, questions in, between parties to suits, 107 (s 47] 
exeeuton, joinder of, 910 [0 31. r 2] 
foreclosure, suit for, and parties, 977 [O. 34, r J] 
fraudulent transfer of property, parties to a suit relating to. 401 
hearing, party appearing by pleader at, 689 

inherent poaer of Court to add a party, 435 i , 

lasolrcnt, Official Assignee whether necessary party to suit , 

msolTCnt pUmtil! and continuance of suit by Official Assignee, H71 10 r I 
joinder of appellants, 323 

joinder of plaintiff, 440 [0 I, r 1] .<f/r Joindi r 

defendant, 452, 453 [O I,r 3] .i|a,IpiI 

judgment debtor whether necessary j-arty toauU" rtgantliig 

limitation, addition of jsirti' * and. 475, 475 

aiilistifutinn of I lal'dllT and, 4il 

.l-f I',, •' J. li* 1 1 , il 

11'' (, I'llil U< HI 

meaning of “ jiartie* to bi *1 ' 

misdescription of, effi < 1 of, 477. 
misjoinder of 'fb)* III t 

mortgage, |«rtic» to *id'- < / , .( .,s HTN. 

mortgagor.i-irtirstosiH V IM'|0 l.l n] 

negotiallo Instnimeid, 1 I’ i t. 1 i 

non I,, ,| 

numerous jiartlr* I art tf ,, j » i, wl ».♦ l.» l« »T« (H 1.1 Ml 

olJeetionastolriHdiid-fa>. ir U 
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Parties — conid 

Official Assignee whether necessary party to suits on mortgage, 980 
oral examination of party or companion of partj, 606 [0 10, r 2] 
partition suit, parties to, 474 

personal appearance of, when can or cannot be ordered, S12, 513 [0 5, rr 3, 4, 6] 
plaint to be amended when defendant added as a party, 469 [0 1, r 10(4)] 
plaintiffs, who may he ;omed as, 446 [O 1, r 2| Plaintiff 
power of Court to strike out or add parties, 409 [O 1, r 10(2)] 
prior mortgagees, when necessary parties, 977 (O 34, r l.Expln] 
promi«ors, jomder of, 459 [0 1, r 6], 459 

rateable distribution, suit to set aside order for, and necessary parties, 474 
receiverforinsolvent mortgagorormoPtgagee, necessaryparty to mortgage suit, 980 
redemption, parties to suit for, 977 (O 34, r IJ 

reference, application by parties to suit for order of, 1258 [Sch If, para 1] 
relators as parties to charity suits, 293, 294 [a 92J 

to suits relating to public nuisance, 289 [s 91] 
res judicata, dismi'iial of suit for niisjoinder or non joinder of parties and, 79 
parties not expressly named in former suit and, 66 
same parties and, 63 

respondents who hare not filed cross objections or cross appeal, power of Court 
to make order for or against, 11 13 [0 41, r 33J 
restitution by, 413 (s 144] 

sale of mortgaged property, parties to suit for, 077 [0 34, r 1] 

. . ’ » - . » V _ . gl7 

. . e3,82« 

suit, questions between and execution proceedings, 173 

subsequent, parties in, claiming under parties m former suit, 65 
trustees, joinder of, 940(0 31, r 2) 
unnecessary, as defendants, 498 

witnesses, rules »s to, to apply to parties, 654 (0 16, r 2JJ 

Partition— 

conunission to make partition. 271 [s 75 (<f)l ®19 (O 26, r 13] 
coparcener born after institution of suit for, 479 
GoTemment, partition of estate paying reveaae to, 206 [s 54] 
immoTable property, decree m suit for partition of, 685 [0 20, r 18(2)] 

* -e- « - IS (2)] 

. ta and, 107 [s 17] 

res judicata, 68 

suit for, 13 a suit for land within meaning of cl 12 of the Charter, 1341 

of land of which a part only is within jurisdiction [Charter, cl 12], 1S3S 
of moTables and lands the lands being outside jurisdiction, 1333 
[Charter, cl 12] 

Partners — 928 039 [0 30] Aee Pirm 

accounts on attachment of a partner 8 share, 759,760 [O 21, r 49] 
appeal from preliminary decree for dissolution of partnership, 084 
appearance of, 935 [0 30 r 6] 

under protest, 037 [O 30, r 8] 

attachment partnership propertywhenliableto, 759 760 [O 21, r 49], 701 762 [«6 • 
r 50], 

of partner s share, 759 760 [O 2l, r 49J 

before judgment m suite for partnership accounts, 1038 
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Partners— <-{mM 

co-partccr*, Jail* lirtwTcn. PIS [O 30, r OJ 
co'ts in partnmhip NO 

Court »Jile, proiwrlj purchavn! aI, h\ a pArtnrr nith pArtnewIiJp monoj J4S 
di«clo«urcof nAtnf^ of partnrn in 4l<'f<^<Unt « firm, 02S [O 30, r I (i)] 931 
in plkintifTs firm, 031 (O 30 r 2(1)] 
di»«olution of pMlncr«hip, docrw in »uit for, C^l (O JO, r 15] 
suit in firm iiAme kftrr 930 
documents, production of, in ca»c of partners C21 
execution in Suits lictvren CO partners D3S[0 30, r 0] 
of decree apainst a firm, 7C1, 7C2 (O 21, r 50] 
of decree a;;Ain<t A partner, 759, 760 [O Jl, r 49] 
firm name, partners m&j be sued m, OJS [O 30, r I] 
partners maa suein, 0J8[O 30 r 1) 

leave of Court, to execute decree m suite between co partners, 938 (0 30 r 9] 

to execute decree Against A partner pcrsonallj, 761, 762 [0 21, r 60 

( 2 )) 

legal reprcsentAtive of deceased partner not necessarj part5, 934 [0 30, r 4] 
manager not to appear though served unless he IS A partner, 937 [0 30, r 7] 
minor partner, and execution, "Ol, 763 
liability of, 0J9 930 

notice to aecorapanj summons m suits against firm, 934 [0 30, r 5] 
persons entitled to appear m suits against firms, 935, 936 

Bcrred, when deemed to l>c served as partners, 934 [0 30, r 6] 
place of suing and partnership, 131 
receiver, in partnership suits, I0C2 1063 

on attachment of a partner s share, 759 [0 21, r 49 (2)] 

Court can appoint, though there Is arbitration clause in partnership deed, 
1062 

service of summons on firm, how effected, 932 [O 30, r 3] 

firm which has been dissolved, 93J [0 30, r 3, proviso] 
manager, subsequent service on partner, 933 
signature and verification of pleadings tn suit b^ firm, 9JS [O 30, r 1 (»)] 
stay of suit on failure to disclose names of partners, 931 {0 30 r 2 (2)] 
suits by or against individual partners, 931. 
written statement of, in suit against a firm in firm name, 035 


inper— [0 33, pp 960 977 , O 44, pp U22 1124J 

agreement, champertous by, 960[0 33, r 5 (r)’ . ^ ^ 

appeal from order on question between Government and partj as to court-fees, 
973. 974 . _ . 

refusmg to make an order for payment of court 
rejecting application for leave to aue as a pauper, 968 
to Privy Council by pauper, 1124 

appeals, pauper, 1122 1124 [O 44] , 

^ „ hen Court may admit. 112JJO 44 r 1. prov,«] 

application for leave to sue as, 905 [O 33, r -J .. 

presentation of. 96.» [O 33. r 3J 

procedure on granting of. 071 [O 33, r 8] 
subwquent.whennot allowed, 97610 33, r 15J 

i>pplic«t.onlorl,.r,to.pi>,*l«. , I. provuo]. 

inquirrmto pauperism. 1121 (O 44, r 2J. 
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Pauper— con;;/ 

Collector, when copj of decree to to sent to, 070 [0 33, r 14] 
commMfion.eTiiniination of applicant bj, 000(0 33, r 4 f2)J 
costs of application and inquiry into paupcnsm, 077 [0 33, r 16] 
of successful defendant in a pauper salt. Court maj award, 975 
where pauper succeeds, 971, 072 [O 33, r 10] 
where pauper partly succeeds and partis fails, 974 
court fees to he first charge on subject matter of suit, 971 972 [O 33, r 10] 
SI hen pauper fails, or IS dispaupered 974 [0 33 r 11] 

SI hen pauper succeeds, 071, 972 [O 33, r 10] 

Crown 8 prerogatis^ of precedence in respect of court fees, 073 
death of pauper applicant and abatement, 859 

plaintiS and continuation of suit 905 

decree, refusal of leave to sue tnjotni piuperu not a. and not appealable, 7 

defendant, pauper, 435 904 

definition of, 902 [0 33, r 1, ExpIn ] 

dismissal of jMuper application for default, e/feet of, 977 

dispaupering, 971 [0 33, r 9] 

equitj of redemption whether subject matter of suit, 9C3 

- > - » , 1 * .. .y, . «1 


Government, charge of, for court fees, on subject matter of suit, 971 972 [0 33> 

r 10] 

application bj, for payment of court fees, 075 [0 33,r 12] 
mode of realization of court fees by, 972 
to bo deemed a party,” 976(0 33 r 13] 
hearing of application for leave to suo as pauper, 0C8, 969 [0 33, r 7] 
inherent power of Court to allow a defence tn/orma pauperis, 435 
inquiry into pauperism of appellant, 1122 [O 44, r 2] 
legal representative of deceased paujier, suit by , 961 
limitation for leave to appeal as a pauper, 1124 

where application converted into suit by pay ment of fees, 970 
where application granted or refused, 969, 970 
married woman as, 961 
minor pauper, 964 

official liquidator of company and application to sue as, 964 

order allowing applicant to sue as cannot be questioned in appeal from decree, 

SGO 

pardamshin women application by, for leave to sue as, 965 
plaintiff may prosecute as pauper smt instituted in ordinary way, 964 
Privy Council appeal to, by pauper, 1124 

security for costs m appeal to, by pauper, 1125 
recognised agent, application to sue »» forma pauperxa cannot be made by, 603 
refusal of application to sue as pauper, effect of, 976 (0 33, r 15] 
rejection of application for leave to sue as, 966 [O 33, r 5] 
review, order refusing leave to sue as pauper and 969, 1148 

revision of order rejcctmg application for leave to suo tn forma paupena, 968 970 
revision order made on application for leave to suo tn forma paaperi* and, 376 
security for costs in appeal to Privy Council by pauper, 112 j 

w here leave granted to plaintiff to sue as 000, 9 10 
whether pauper appellant can be called Upon to furnish, 1084 
tranofer of interest, by, m subject matter of proposed suit 960 [0 33, r 5 {«)], 968 
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Payment — Ste r*ymfTit Into Cotirt I’jijinpnt out of Court. 
decTW) <onditinnftl on, of dower, <7 
to be specially pleaded in defence, 57lt (O 8, r 2J 

Payment Into Conrt— ^17 fo 2 tl 

fo«t8 where amount elaimetl depo«ite*l in Court, 90C, 007 [0 2-1, r 4] 
deposit by defendant m Oiurt of amount in satisfaction of claim, D05 (O 24, r Ij 
mav be paid to plaintiff, ftOO [O 24, r 2] 
interest on deposit not atlowe<l to plainlifl after notice, 000 [0 24, r 3] 
money under decree, of, C*>0, COl [O 21, r 1] 
money held as trustee for another, of, 10>5 (O 3*1, f lOJ 
money admitted to lielone to another, of, I0*>5 (O 39, r 10) 
notice of deposit to plaintiff, “<>0 (O 24. r 2) 

procedure where plaintiff aeeepta deposit— in full or part satMfaetion of his claim, 
?06t0 24. r 4) 

property admitted to lielong to another, deposit in Court of, 1055 [O 39, r 10] 
suit for debt or damapes lojtDirr trtth other relief, 903 

Payment ont of Conrt— 

certified, to be. C92 [0 21. r 2 (2)J 

joint decr e e, to one of acceml holders of. 711,712 

money paj-ablo under decree, of, C92 (O 21, r 2] ^ 


Pecnnlary Jorlsdlctlon— Valuation of Suits 
of Courts, 21 [a G] 

Pending salt— 

assignment, 878, 870 

when a bar to trial of subsequently instituted suit, 33 [s lOJ 

Pension- 

High Court judges, pension of, 1307 [C3iarter Act, s 6] 
political, not attachable, 215 [s CO 223 
pneate, attaehsbie, 223 


Performance — 

to be specially pleaded in defenee, 570 [O 8, 

Personally work for gain- 
meaning of, 116 


Place of snlng — See Jurisdiction 

acquiescence of defendant, and, 111 [S 20 (8)1 
agency contract, and, 118 

carries on business, 114 f»<»o r/T.«rt,»r cl 121 

Chartered High Courts, suits cognitaWebj^d. 133 [ . g A 

compensation for wrong to immovable 

Verson or movables. suit. for. llOfs. 19] 
conjugal rights, restitution of, suits for, 12 
contract as to, 30 

contracts, suits on, 110 121 (■ 20]^ 
corporation, where suit against, 12- 
debtor, 119 
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Place of suing— con«rf 

effect of instituting amt m Court of wrong grade, 100, 101. 

maxim “ debtor must find his cr^tor,* end, 119 
foreclosure, suit for, 103 [a 10 (r)]. 104 
fraud, Buit to act aside decree obtained bj, 122 

to sot aside sale m execntion of decree obtained by, 122 
Government, amts against, 274 

grade, suits to be instituted in Court of lowest, irficn, 93 [a 15] 

immovable propert}, suits for recovery of, 103 [a 16{a)] 101 

injunction to restrain sale in execntion amt for, 122 
in ptrsomm, amts, 107 

jurisdiction of different Courts, where land la situated within, 107 [a 17] 
land, suits for determination of any right to or interest in, 103 [a 16 (d)], 103 
withm meaning of ct 12 of the Charter, I33S 1342 
land situate mthin junsdiction of different Courts, 107 [a 17] 
local limits of jurisdiction o! Courts, where uncertain, 109 [s 18] 
movable property under attachment, amt relating to, 1 93 [a. 10], 106 
negotiable inattuments, suit on, aud 119 
non resident foreigners, auits against, 123 
partition, amt for, 103 [a 10 (6)], 104 
partnership amts and, 121 
place moans place in British India, 9$ 
redemption, suits for, 101 [a 16 (c) ] 104 
residence of defendant and, 111 [a 20] 112 
sale of mortgaged property, suit for, 103 (a 16 (c)), 104 
suits under cl 12 of the Charter, 1338 
temporary residence 113 
Plaint— 655 509 fO 7] 

alternative and inconsistent allegations in 629 
relief, 601 

amended copy of, to be served on newly added defendant, 409 [0 1, r 10 (4)] 
amendment of, 544 654 [0 6, r 17] 544 

iihen defective for multifanousness, 495, 490 
breach of trust, allcgatiou of, in 630 [O 6, r 4] 531 
claiming more or less than what is due, 659 
company may authorise person to sign, 641 
concise statement, 502 [O 7, r 9(1)] 

condition precedent, specification of, in, 535, 536 [O 6, r 6] 
copy of, to accompany summons, 612 [O 5, r 2) 
court fee and return of, S63 

documents, list of, to be annexed to 662 [O 7, r 9 (1)] 
relied on, 668 [O 7, r 14 (2)J 
inspection of, mentioned la plaint, 624, 626 [O 12, r 15] 
not in possession of plaintifi, statement in plaint as to 563 [0 7, r 16] 
not produced when plamt filed, inadmissibility of, 669 [0 7, r 18] 
production of, on which plaintiff suos, M8 [O 7, r 14] 
evidentiary facts, not to be stated in, 528 

facts which law presumes in plaintiff 8 favour need not bo stated in, 540 [0 6, r 13j 

failure to amend w ithm times specified bv Court, effect of, 654 [0 6, f 1 8] 
forms of, and their use, 529 [0 C, r 3] i3ee Forms of Plamts 
fraud, allegations of, in, 630 631 [0 6, r 4] 

plaint cannot be amended by substituting anotlicr kind of fraud, 650 
y fraudulent intention how to bo pleaded in, 639 fO 6, f 10] 
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Plaint— fOBii. 

further or other relief n«>ed not bo cl»ini«l, 55**. 5C«) [0 7. r 7J. 
general relief, need not bo wked for, fWO. SCO [O 7. r 7] 
immovable property, where foit is for, 5*6 [O 7, r 3] 
implied contract, allegation of, in. WO [O 6, r 12] 
incon'utent allegation of facts, adding of, m plaint, 537 [O C, r 7) 
interpleader suite, plaint in, 1024 [O. 35, r 1] 

i«sne where ca«o (ksclosed m cndencois diffetent from that disclo«(Hl lu plaint, 012 

knowledge, how to be pleaded. 539 (O 6, r. 10]. 

law, plaint not to state, 

leave to amend, where given, 544 546 

leave to amend where may be refosed, 546 553 

UabiLty.ofdefcndant, plaint must di<clo<c, 678 [O 7. r 5] 

limitation law, plaint must show grounds of exemption from, 738, 570 [0 7, r 0] 

malice, how to bo pleaded, 539 [O 6, r 10] 

material facts only, plaint to contain, 524 [0 0, r 2] 

misconduct, allegation of, in, 531. 

misrepresentation allegation of, in, 530 {O 6, r 4] 

money smt, in, 550 [0 7, r. 2] 

negligence allegation of, in. 531 

negotiableinstnoment, suit on lost. 608 [0 7. r 10] 

new ground of claim m plaint raising, .737 (0 0, r. 7] 

notice, bow to be pleaded, 530 [0. 6, r 11] 

omission to sign, 641. 

particulars to be contained m plaint, 655 [0. 7, r 1) 
presentation of, after office hours, 511. 
precedurt on admitting plaint, 602 [0 7, r 9] 
rejecting plaint, 607 [0. 7, r 12) 
returning plaint, 602 (0. 7, r. 10 (2)). 
rejection of, 664, 605 [0. 7, r. II) 

appeal from order directing, 667. 
may be at any stage of suit, 66(. 
where particulara of fraud not atatid In plaint, 511. 
where docs not preclude presentation of fresh plaint, 567 [0, 7, r. 13] 
relief claimed, plaint must state spcclfi* ally, 550 (t). 7, r. 7j 
alternative, 561. 

general rclif f need not 1>o ashed for, 679, 560 [fl, 7, r, 7]. 
when ff/iind on s« parafe grounds, 562 JO. 7, r. HJ. 
representation, where verbal or In wrillnir, must Im slnle«| In jilslnl, 511, 
representative, where plaintiff sues as, 656 fO. 7, r. 4) 
return of plaint, an if/x^alablo w(ler,561, 1 1 If* jo. 41, r. 1, fl.(a)| 

f'/r jiresentatlon lo projier (Vnirl, 561 [fb 7, r. 16 (1 )| 
shop 1>y,k, prMluftbm of, 569 (0, 7, r. 17] 
signing of. 6fl (0. 6, r. I4j. 

signing and verifying io suit, by /or|.orsthrfis, {*26 (tb 2'*, r, 1 1 

by 6r*n|H f»*M nsius, pys \H, 3'i, t. II- 

by(f>/ve*ft*o<«d,(*2i(fb27, r, 1| 
stamj^d, wrltt>-o titi irxoff-'bhtly, 665, ftWl, 

ttriltfng r/ntnnr<e'e«>sry, •»sod*b-*« iff rfolis**SMbi|*i»isif»* ffi uiiHf |f* 6, f, |6J 
suitt in«fitot>d l-y g ^ Isbil, f35 |s 4- *- M 

tmdaein<'„^„»,*f),j,«fPrf, 541 (ft 6,f,lj 

verifi/'sfPT, r,il {If, fi, f, I5j 

wiifoJ def,-.!*, mllfXiUfffi 1^, )<f, f, ^1 (ft 6y 4- 4] 
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Plalntlf! — See Parties Plaint 

abandonment of part of claim bj, 882, 883 (O 23, r 1] 

added, iihcn, may, or maj not be, 472, 473 

aflidarit of documents when there are two or more plamtiSs, C22 

altematiro claim, 432 

amendment of plaint — See Plaint 

appearance of one of *c«ral plaintiffs for others, 478 [0 1, r 123 

appearance of plainti^ fn person, when may be ordered, 512 [0 5, r 3J 

assignment bj, of interest in amt, 87C [O 22, r 10] 

causes of action, aereral plaintiffs baring separate, in one suit, 448 450 

claunmg more or less than what {9 found due. 559 

dull, who should be joined as plaintiffs in suit by, 463 

commission to a examine plaintiff dl4 

CO plamtilfs, reajudieala between, Ci 

consent of person added as plaintiff, 409 [O 1, r 20 (3)], 471 475 

consequence of non attendance of, when ordered to appear m person 595 [0 9, r 12] 

cost of postponement through not serving summons in due time, 585 [0 9, r 0 (2)] 

cost payable by phintiS prior to hi* insolvency, 872 

death of — See Abatement 

dissiisAsict suit when piduittBda^s not appe^tat thahaanng, 5S7 {0 B} 

fresh suit, decree against pUintiQ by d'fault bars, 588 [0 D, r 9] 

inherent power to enquire whether a plaintiff enlitled to sue as an adult, 435 

insolvency of, when bars suit, 871 [0 22. r 8] 

interests different and jomder of, 450 

joinder of plaintiff, 440 (0 l,r 1] — ^ee Joinder 

joint claim, 451 

judgment for one or more of the pIsintilEi, 458 (0 1, r 4 (a)] 

legal representative of deceased when to be brought on record, 853, 854 [0 22, r 3 

( 1)3 

legatee, suit by, on hohalf of himself and other legatees, 402 

limitation, substitution of plaintiff where suit brought in wrong name and, 471, 472 

limitation, addition of plaintiff and 475 477 

marriage of female, suit not abated by, 871 [0 22, r 7J 

misjoinder of, 44G — See hlisjoinder 

name, description and residence of, must be stated m plaint, 553 [0 7, r 1 (&)] 

non attendance of one of several, 594 [O 9, r 10] 

non jomder of, 447 — See Non joinder 

numerous plaintiffs basing same interest, 460 [O 1, r 8] 

emsssiaa to suo for all roltels, 48f> [O 2, r 3 (3)} 439 191 

in respect of portion of a claim 480 [0 2, r 2 (S)] 


remedies of, on dismissal of suit, 588 
representative character, suit brought m, 556 £0 7, r 4] 
right to begin, 059 [O 18, r IJ 
‘ same interest,” 460 [0 1, r 8J 

security for costs, when may bo required from plaintiff, 907, 908 [0 25, r 1] 
66% erally interested and joinder of, 451 
substitution of plamtiff, 409 [0 1, r 10 (1)] 
withdrawal of suit by, 8S2, 883 [O 33, r I] 
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Plaintiff— fonw 

worship, emt to a»«crt right of, 4(M 

written statrmMit, when plaintiff ma\ file. 524 

wrongplaintifT.iimt innameof, 4C9tO l,r 10(1)] 

Pleader- 

adjournment, application for and * apr^srance/* 5S9, 590 
appearanceofpirtv bs, 50510 3,r ij 6’4‘>,5O0 
appointment of [0 3, r 4] 507, 50$ 
to act, 503, 509 

to plead, by a pleaderappointed to act, 50S> 509 
arrest, when exempt from, 403 fa 135 (2)] 
authority of to bind client b^ admissions. 17 
to compromise, 10 
to refer to arbitration. 17 
to nithdran amt, 17 
determination of 509,510 

costa liability for, in suit for minor without next fnend, 943 [0 32 r 2 (1)], 044 

costa, lien for. 574 [0 8 r 6 (2)], 570 

definition of 15 (a 2(15)] 

delegation of authority by , C09 

disciplmary jurisdiction o\cr, 1330 

OoTcmment, (or— 5 m Gosemment Pleader 

High Court judgeahip, when pleader eligible for, 1300 [Charter Act, a 2] 

issues, power to abandon, 17 

law. abandoning point of, or omitting to argue 17 

leare of Court for diacliarge, of, 507 (O 3, r 4 (2)) 

pleadings when to be signed b\, 541 (O 0, f l4] 

refusal otmability of, to answerqucstiona relating to auit, 007 [0 10. r 4] 
aemce of process on, 510 [0 3, t 5] 

Pleadings generally — 523 S55 [0 OJ Set PUlnt Written Statement 


accounts, particulars of in, 532 

adnUsaiana made by mistaVe m, and amendment of, 545 
by opponent should not be pleaded, 528 
agreement how pleaded, 632 
altomativ© and inconsistent allegations in, 529 
amending paiticulare, 635 
amendment of, 644 [0 6 r 171,514 553 
application for particulars. 533 

ascertaimnent whether allegations in,aro admUted'ordenied, 60010 19, r 1) 
breach of trust, particulars of, to be stated in, 530 [0 0, r 4] 
company may authorise person to sign plamt, 541 
condition precedent, when to be distinctly specified in, 535 (0 C, r 0] 
Contract, denial of [0 G, r 8] 538 

implied, how to be pleaded, 540(0 0, r 12] 


Cost*, unnecessary matters Ml pleading* and 

damages, matters affecting 520, 527 
defamation. particuUra of, 632 
defence, particulars of, 532, 533 

defendant to plead facts to show that he » not liable. 5-5, 5-0 

definition of, S2310 6. T \] 

delay, mere, is no ground for reforms leare fo amend. 554 
debvenng further partliuUre, 535 



1628 


INDEX. 


Pleadings generally— con/rf 

departure in pleadings bj new ground or inconsistent allegation 637 [0 6 r 7], 
637, 638 

discovery before particulars, 533, 634 
document, when effect onlj of, to be stated, 538 [O 6, r 9] 
donafio tnoTlis cau$a plaintiff claiming under a, 525, 626 
draft of, privileged from discovery and inspection, 619 
embarrassing pleadings, 542 [0 6, r IG], 543 
evidence, pleadings to state facts and not, 528 
" facia probanda" and " facta probantia," 528 
facts giving rise to a riglit or creating a duty, 625 
not yet material to a case, 527 
pleadings to state, ard not law, 525, 526 

presumed by law m plaintifi a favour need not be alleged, 5lO [0 6, r 13] 
upon svlucli plamtiif relies as showing act complamed of was wrongful, 525 
failure to amend withm time Gved by Court, 554 [O G, r 18] 
forms, of, and their u«e, 529 [0 6, r 3] 
fraud particulars of, to be stated in, 530(0 6, r 4J 

pleadings not to be amended by substituting another kind of, 660 662 
right of principal to inspect agent’s books before giving particulars of, 634 
fraudufent intention how to be pfeaded (0 6, r I0J, 639 
function of, 624 
iimdamcntal rules of, 525 

general prmciples on which system of pleadmg in England is founded, 630 
rules, relating to, 534, S2o 

mconsistent allegations must be by amendment. 537 [0 6, r 7] 
infringement of trade mark particulara ui case of, 630, 631 
inherent power of Court to strike out scandalous matter from, 64^, 543 
inheritance, plaintid clauning by. and, 626 
inspection of documents referred to ID, 624 [0 11, r 15] 
issues must be inconsistent with 643 
judgment upon admission in, G3I [O 12. r 6] 
knowledge, how to be pleaded, S39 [O 6, r lOJ 
malice, how to be pleaded 639 [O 6, r 10] 
material facts only, pleadings to state, 524 [O 6, r 2], 526 
in a concise form, pleadings to state, 528 
meaning of, 533 [0 6, r I] 
misconduct, particulars of, 531 
misrepresentation, particulars of, 530 [0 C, r 4] 
negligence bow to be pfeaded 53f 
particulars of, 531 

notice, how to be pleaded 639 [O 6, r 11] 
object of particulars in pleadings, 530, 631 
objection to application for particulars, 635 
omission by party to plead a material fact, 526 
to sign pleadings, 541 
to verify pleadings, 54l 

onus, and facts which need not be pleaded, 640 [O 6, r 13] 
particulars, when necessary to be given in, 630 £0 6, r 4] 
farther and betterstatement of, 633 [0 6, r 5] 
pedigree, facts in, when to bo set out ui pleadings, 523 
power of Court to order whole pleading to be struck out, 542 
pnvilege from inspection, and draft pleadings, 619 
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Pleadings generally— 

rejection of plaint where particulars of fraud not stated m plaint, 531 
relief not founded on, 012 

representation, whether rerlial or in writinj;, must be stated 531 
rules of, 524,525 

scandalous matter in, 542 [0 6, r IGJ, 542, 543 
Sluing of, 5tl [0 0, r 14] 

signing and verifying m suits bs corporations 926 [O 29, r 1] 

bs firm in firm name, 92S [O 30 r I] 
bj Government 923(0 27, r 1] 
subsequent pleadings, when allowed 6S2(0 8 r 9] 

time within which pleadings, should be amended 5)4 [0 6 r 18] 

title, facts showing plaintiff s, to be pleaded 525 
• trade mark, infringement of, particulars in ease of, 530, 531 
undue influence particulars of, 530 (O 6, r 4J 
unnecessary matter in, 642 (O 0 r 16] 
variance between pleading and proof, C42 
verification of, 541 (O C, r 15} 
wagenng contract, defence of, 539 
wilful default, particulars of, 530 (O 6, r 4] 

Political Agent- 

foreign judgment, order of, deposing higb priest from gad\ is not, 92 
Prince, whether Political Agent can sue on behalf of, 2S3 
service of summons through, 521 (0 6, r 26] 

Political qaestlons— 

suit invoUmg, 33 

Possession (of Immovable property)— 

actual or I^(M, when to be given, 743 - « nr. lei 

decree for possession and for rents and mesne profits, 673 [O -0, r *-1 
clTcct of giving symbolical, where actual possession ought to bo given, 743 741) 
fcr parte order for deluery of, 848 

immediate dolii ery of, order for, of certain lands, 1055 [O 39. r 5j 
limitation, symbolical possession and 743 746 
suit for, by auction purchaser, 241, 242 
symbolical, when to bo gnen, 743 
DtUnry of, to lioldsr of decree lor poMoeiiott— 

appbcation, fresh under 0 21, r 97, pp 843 
actual, where decree is for csclusive 


■42(0 21. r 33(1)] 

building, of. and breaking open of dw>r, 742 (O 21. ^ ^5 (3)] 
symbolical, where decree is for jomt possession. 74- [0 -1. r ^ (-)] 

wronerts IS in tenant’s occupation. 746 [0 21, r 36] 


where property 
Debrery cf, to portkoeer la eseeotx 

actual, w hero properly u 


occupation of judgment-debtor. 842 [O 21, r 9o] 

dulmtlion boliMn artu.l .ad .jaabol.a.l 
symbolical, where property i! 

DupoeMssieo— 

ColWor,uad.rord.r ot. 817 MO, 8t7 [O 51. r 


n tenant’s occupation, 843 [O i 


r OC] 


n povecssion o 


of person claiming to be it 

regular suit to cstabluh right of MS lO -«.«• 


100 . 



1630 


INDEX. 


Possession (of Immovable property)— con/i 

RetitUnce to d«li’r«r7 of — 

decree holder, right of, to bring & regular smt, 844 
ex parte order for delivery of pcxseseion, 848 
occasioned by — 

judgment debtor, 270 [s 74], 844 [O 21, r 98] 

person claiming in good faith to be in possession, 845 [0 21, r 99] 

purchaser from judgment debtor after attachment, 845 

Bub tenants, 845 [0 21, r 99] 

transferee pendente fife from judgment debtor, 848 [0 21, r 102] 
resistance or obstruction to possession, complaint on 843 [O 21, r 97] 
time within which application complaining of, to bo made, 844 
Post— 

corporations, Bctvice of summons by post in suit by or agamst, 928 [0 29, r 2 (^)] 
letter substituted for summons sending bj post of, 523 [0 6, r 30] 
packet sent by, returned marl ed * refused ” and sufficiency of service, 519, 620 
service of summons by, 521 [O 5, r 25] 

Postage — 

Payment of, chargeable on notice, summons, etc , 412 [s 143} 

POStponemeot — ^S'se Adjournment 


r 58 (2)] 

payment of amount of decree, postponement of, G71 [0 20, r 11(1)] 

Powers— 

inherent powers of Courts, 433 fs 151} 
of appellate Court 350 [s 107} 1113 [O 41, r 33] 
arbitrators 1282 ]6ch II, para 6] 

Court pendmg appeal to Privy Council, 1132 (O 45, r 13] 

High Court — See Chartered High Court 
of umpires, 1266 [Sch II, para 6] 

receiver, agreement restncting powers of, 1059 [Case 6] 
cannot delegate his powers to others, 1066 

Power Of attorney- 

person holdmg, not bound to accept service of summons, 507 
recognized agents, and 606 [O 3, r 2} 

Prayer — 

and relief claimed m plaint, 559 [O 7, r 7J, 560 
Preamble — 
to the Code, 2 
Precept — 

attachment under, 166 [s 40] 

Pre emptlon— 
contract, by, 683 
Cttstoma, by, 683 

death of pre emptor pending suit for, 683 
decree in suit, for, 68 1 [0 20, r 14}, 683 

where rival pre emptors, G8l [0 20, r 14 (2)}, CS3 
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Pre emptloQ— fonJ-f. 

cxten«ic>n of time l*r appelUte Court for making pa>TUcnt, C83 

fisod lij il«re« for parment for purch'V’o money m euits for, 429. 
'lahomeilAn Law, under, CS3 
right of, nature and extent of, f«SJ, 

raleof ahareinimmovablepropcrtj andhidofco aharer, 81 1 [0 21, r 89] 

movable propertv and Iml of eo-alitrcr 603 [0 21, r 77(3)] 
title to pro ompted propertj when veatain pro emptof, CS2 6S3 
tran«fef of right of, h\ pre emptor, pending auit for, CS2 
vendor a title in pro cm] tion *uit, 6S3 


Preliminary decree— 

appeal from, 321 [* ^7] 

from, if not iicrfcrrcd effect of. 0 321 [a 97] 
when not drawn up, 323 

a««ignment of moMpageo a intercut after, but beforo final decree, 878 [111 

attachment under, 731 

Compromise of suit after pa.<4ing of, 901 

definition of, S [a 2(2) Etpln ] 

death of defendant after, effect of, 8CS 

explained. 0, lO 

final decree, passing of, during pendency of appeal from, 323 
final decree superseded, if preliminar) decree act aside, 9 
illustrations of, 9, 10 

in Suit for accounts between pnneipal and agent, GS4 to 20, r 10] 
administration, 080 10 20, r 13) 
dissolution of partnership, 084 to 20, r 15] 

foreclosure, 937, 958 (0 31, r 2) 
partition, C85 (,0 20, r 18) 

possession and mesne profits, 073 to 20, r 12) 

redemption, 1008 1010 [0 31, r 7)« 
sale of mortgaged property, 997, 098 [0 31. r 4] 
suits in which preliminary decree may be passed, 10 


Prescribed- 

definition of, 17 [s 2 (10)] 

Presidency Small Cause Courts — 

application of Orders and Itnles to, 1153 to ^ 

of sections of Code to, 23 [s 8). 
pecuniary limit of junsdiction of, 99 

power to attach immovable propert', 1044 [O 38, r 13] 

referenco to High Court by, 1139 
stay of auits, pending in. 1019 

transfer of certain decrees for execution to, <03 fO 21, r. 

of suit from, to High Court, 1346. 


4 ] 


Presumption— 

documents, non disclosure of, and, 621, 622 
foreign judgment, as to, 283 1*. 86) 
of law, and pleadings, 540 [O 6, r 13] 

Price— 

deficiency of, on resale, 793, 799 to 21,r <1) 
Princes and Cblefs — 5e« Chiefs (ruling) and Pnnees 


3) 
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Privy Council— 

security for coats, on grant of certificate, 1128, 1120 [0 45, r 7] 
change of, 1129 

costs in England paid out of, 1130, 
m appeal to, by pauper, 1135 

onlerfopfurther, beforotcBUsmission of record , 1131 [0 45,r 10] 
effrot of /allure to gi*Te/urthcf«ecnnty, 1131 (0 45, r llj 
special leave bj Privy Council, when granted. 3o5, IISC 
stay of execution of decree, 1132,10 45,13 (2) (c)] 1133 

in xiew of application for special leave to appeal, 43C, 
1133 

staj of further execution, when ordenxl, 1132 (O 45, r 13 (2) (5)1 
surety, enforcement of liability of, in Privy Council appeal, 1133 
tune within nhich security and deposit to be given 1128, 1129(0 45, r 7(1)] 
value dispute as to, 1127 (0 45, r 5] 

of subject matter of euit or in appeal, 357 (s 1 10] 

AS laid m the plaint, 3C0 
indirectly involved, 3B2 3C4 
and costa, 359 

and mesne profits and interest, 358 330 
in Court of first instance, 358 
in dispute in appeal, 300 361 
not capable of valuation. 334 

valuation consolidation of suits for purposes of, 1120 (0 45, r 4] 
date of, for purposes to, 357 

where matter is under appealable value or is not capable of, 334 

Probate- 

abatement, and 8S2 
arbitration, cannot be referred to, 1261 
compromise of probate proceedings, 899 909 
costs on probate proceedings, 140 
executor, suit by, and, 6oG 558 

who has not joined m probate need not be made party, 940 [0 31, r 2] 
injunction, whether can be granted m probate proceedings, 1049 
necessary, when, 556, 557 

procedure ui Code in regard to suits applies to probate proceedings, 410 
reference to Ifigh Court in matter of probate, 1139 
res judicata, d-smissal of suit forfailure to produce probate and 79 
decision of Probate Court and, 38, 87 

Procedare— 

adjourned hearing, where parties fail to appear at, 055 [0 17, r 2], 657 
appeals from orders, pro~edure in, 351 [s 108J, 1121 [O 43, r 2] 
application for execution of decrees, what procedure applies to, 409, 410 
consent decree, for sotting aside, 324 
defendant only appearing at bearing, 687 (O 0, r 8] 
refusing to accept service, 615 [O r 17] 
execution, on receiving application for, 722 (O 21, r 17] 
interrogatories, omission to answer, 616 [0 II, r 11] 
issue where parties are at, 646 (0 15, r 3] 
judge vacating office before signing decree, [O ~f» ^ 8] 

judgment debtor, on appearance of, uponnofw* or after arrest, 749,750(0 21 r 40] 
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Procedare— con/ i 

Juri«iiiction, when objection ><» takm to, 127 

for arrest or attachment outside, not in execution 400 [s I3C] 
lunatic^, m suits b> or sjainst, OOi JO 32, r 15] 
memorandum of appeal, on rejeetiog 507 
minors, in suits b\ or against 011 962 JO 321 
miscellaneous proceedings in, 408 [a 141] 
neither partv appearing 6S3 [O 9, r 3] 

non attendance of one of rereral defendants m case of 591 [0 9, r 11] 
plaintiffs in case of. 591 [0 9, r lO] 

notice for execution against legal representatire, after issue of, 732 [0 21 r 23] 
pauper, at hearing of application forlearc to sueas.9C8 969 [0 33,r 7] 
pavment into Court, acceptance of, l>j plaintiff, OOG 907 [0 21, r 4] 
plaint, on admitting, 562 [0 7, r 9] 
rejecting, 6G7 [0 7, r 12] 
returning, 563 [0 7, r 10(2)] 


restitution under a 141, p 4l2 
rules of, in Schedule I, effect of, 395 [s 121] 
powers of Courts to frame — Rules 
secondappeats, in, 351(8 103], 1118(0 42, r I] 
aummary suits in, 1034 [0 37, r 7) 

Witness failure of, to appear, 031. C02 (0 1C rr 10 13] 

where insufficient, sum paid in Court for exi>enses of 019(0 16 t 4] 
written statement, when party falls to present, called for b} Court, 5S2 (0 6 r 10] 
Process— Summons It arrant 

Giril, exemption from arrest under. 405 
endorsement on process for execution 733 734 (0 21, r 25] 
execution, issue of process for, 732, 733 (0 21, r 24] 
return of, with endoracment, to Court. 733 [0 21, r 25(1)] 

Sceretaij of State, agent to receire process against, 924 [O 27, r 4] 
service of, and expenses, 1150 (0 48, r 1] 

of Chartered High Courts 1157(0 49, r 1] 
on pleader 610 [O 3, t 6] 
on recognised agent, 506 (O 3, r 3] 
on special agent to accept service, 510 (0 3, r 0] 

Witnesses, i«sue of process to, on application of commissioner, 921 [O 26, r 17 (2)] 

Proclamation— 

ef taUby pnbbe auctioa — <92(0 21, r 66] 

. 1 . r . C11 rrt O , on /■* 1 


non compliance with provisions for mating proclamations 7J» 

omission as to— JIatcnal irregulants in roBductingeaJe 

order settling proclamation is ministerial. 791 7*'3 

purchaser, rights of, when mere notice given of mortgage in, 782 

resale in default of purchav money and fre«h proclamation. 810 (0 21, r 67] 

sale adjournment of, and (mh pruclamatioii. 792 (O 21. r C9 (2)] 
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Proclamatfon— con/i 

of c*t« by public aBctioD— conM 

separate proclaiBation nnnecM'ary irhereaaloof property m lots, 797[0 21, r 67(3)] 
value of the property, 793 

varjanco between sale certificate and proclamation, S^lO. S41 

lo other cMee— 

attachment of immovable property, proclamation of order of, 772 [0 21, r 54 (2)] 
tenant, where property is m ocenpaf ion of — 

(o) and possession to go to boldcrof decreefor possession, 74G [0 21, r 36] 

(b) and possession is to be delivered to execution purchaser, 843 [0 21, r 66] 
witness, proclamation requiring attendance of, C51 [0 16, r 10(2)] 

Production— -See Documents. 

Pro forma defendant — 

meanmg of, 64 

reajvdxcala between plaintiff and, C4. 

Promissory note — Stt Negotiable jnstmment Summary Suit. 

costs, recovery of, of noting noo*ac<«ptanco of dishonoured, 1034 [0 37, r 6] 
daSmtioaot, JtWl 

instalments, omission to sue for. 482 
joinder of parties liable on same, 450 (0 I, r 6J 
Property — ffe« Movable Property Immovable Property 
aocestral, liability of, in execution. 204 [e 53]. 
attachment, what property liable to, 214 216 (s 60] 

injunction, temporary, when— .inregardtopropertyjndj$puts,1044[O 39,r Ij, 1946 
private transfer of, pending attachment in execution, 230 [s. 64], 231, 232 
pending attachment before judgment, 1039 

Protest — 

jurisdiction of foreign Court, protest against. 05 

Provincial Small Cause Courts — 

application of Order and Rules to, 1163 [0 50, r IJ 
of sections of Code to, 22 [s 7] 

compensation for wrongful arrest or attachment, jurisdiction to award, 31 7 
jurisdiction of, 106 

mesne profits, suit for, and jnnsdiction, 341. 
power of, to direct injunction, 22 [s 7] 

to order attachment of immovable property, 22 [s 7], 1044 ]0 3S, r 13] 
to appoint receiver of immovable property, 22 [s 7] 
to pass orders under a 94,pS2[e 7] 

, T. 1 « . . - _ . . * _ 11,0 J242 [0 46.it 6,7] 


Public Charities— 293 314 [88 92 . 93 ] 

accounts, claim for, m suits relating to, 294 [e 92 (I) (d)], 301 
Advocate General, consent of, in suits relating to, 293, 294 [s 92] 297, 29S 
apportionment of income of trust, 301. 

arbitration w ithout intervention ot Court in matters relating to. 1290, 1291 
Chantable and Religious Trusts Act, 1920, 209. 

Collector a consent to suit, 314 [b 93] 
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Pnbllc Charities— conii. 

Courts compeCcnt to try gutta relatiag Co, 293 (s, 92], 393 
ey j)rM doctrine, power ol Courts toappl}-,313. 
death of party ponding suit relating to, 3l2, 3l3. 

decree for possession, nhether it can bo passed against alienee from trustee, 303 307. 
limitations as agamst Advocate General, 313 
Local Govemmont, sanction of, 3l4. 

JIadras Hindu Religious Endowments Act, 1937, 312. 
mandatory, section 92 is, 309, 310. 
public purposes of a religious or charitable nature, 29S 
relators cannot appeal in their own nght, 313. 

who may bo, in suits relating to, 295, 296. 
reliefs, what, may bo claimed in suits relatmg to, 299 304 
Religious Endowments Act, applicability of, 310 313, 
scheme may reserve liberty to apply, 302, 
settlmg a scheme for, 294 [s 02 (9)], 301.303. 

Spccifio Relief Act, section 42 of, inapplicable to suits under s 02, 313 
suits against alienees from trustees for possession of trust property, 305, 306. 
between two persons each claiming rights as trustees, 304 [Case 3) 
brought to remedy a particular infringement of on individual nght, 304, 303 
for declaration that plaintiff entitled to joint management of trust property,304 
for mere declaration that certain property is waif property, 305. 
relating to, 393. 294 [s. 03]. 

outside PTMideney towns, 314 [s 93] 
relatmg to mosques, 305 [Case 5] 
suits outside the scope of s. 93. 301 307. 
trustee ie ion tort, 300. 

of, appointing new, 294 (s. 03 (I) (6)), SOI 
removal of, 294 [s. 92 [1) (a)}, 299, 300 
vesting property in, 291 [s. 92(1) (4)] 
whens 02 applies, 304. 
who may bring suits relating to, 295, 

Public religious trust— 5«e Public Chanties. 

Public nuisance— 289 293 [s. 91]. 

acta which merely offend sentiments of a class, not a pubbo nuisance, 293. 
conrenJcnce or advantage not ejcused On ground of, 2D2 {Case 7], 
damage, special, not necessary to institute suit relating to, 2S9 [s. 91]. 
deffmtion of, 289, 290. 

Injunction rcitnining, 291, 292. 

instances of, 290, 291 293. 

interest of persons suing, 291, 

nature of proceedings in suits relating to, 291. 

Presidency towns suits, outside, 314 [s. 93], 

private action by person tuffenng special damage from, 200 [Case 3], 

private nuisance, 293. 

relators* intcrcH in suits relating to, 291. 

remediee for, 2s9, 290, 

suits Tvlsting to, 2^9 [*. 91] 

by .\di-ocate General acting er-o^io, 291. 
bj Advocate-General at the relation of others, 291. 
la’-oc/*, suit bv Mahomedant for carrying of, in proceasioa along a public road, 292. 
time, ubetber length of, can legalise. 292 CJ. 
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Public officer- 

attachment, allowances (bemg less than ealaiy} of, not liable to 215 [b CO, 
(1) m224 

of property in ciistody of, 763 [0 2t, r 32] 
of salary of, 215 [s CO (1) (i)]. 224 

mode of, 768, 769 [O 21, r 48] 
of salary of officer of His majesty’s Regular Forces, 226 
Cantonment Committee, whether is, 279 
death of complainant after notice bat before suit against, 279 
definition of, 17 [s 2(17]] 

eiecution, salary of public officer and junsdietion in, 738, 759 [O 21, r 48] 
of decree agamst, 280 (s 82] 

exemption from mesne arrest, 280 [s 81 (a)], 925 (0 27, r S] 

mesne attachment of property of, 2S0 [s 81 (o)], 925 [0 27, r 8] 
personal appearance m certain cases, 280 [s 81 (6)] 
extension of time to enable, to make reference to Government, 925 [0 27, r 7] 
Government ondertaking defence of suit against, 925 [0 27, r S] 
jurisdiction m execution proceedings against, 758, 759 [0 21, r 48] 
notice before suit, 274 [s 80] 

whether necessary m suit against public officer for injunction, 278 
whether should be given to, and m what cases, 276 279 
official capacity, act purporting to be dooe by a public officer m bis, 278 
procedure in suit agamst, 925 [0 27, r 8] 
public official document, objection to produce for inspection, 619 
service of summons on, 522 [0 5, r 27] 

stay of execution, no security from public officer on, 1082 [0 41, r 7] 
suits by or agamst, 923 925 [0 27] 
who IS, 17 [s 2 (17)] 

Public rights— 

explained 67 

ret jadieala,litigAtion tor and public rights 37 Is Il.Espla 77], 07 
Purchaser — See Auction purchaser 
Purda ladles— 

arrest of, in execution of avil process m certain cases, 402 [s 132 (2)] 
of person in a room in occupation of, 208 [s 55 (llj 
commission, examination on, 912 [O 26 r 1], 965 

delivery of possession when property in occupation of, 742 [0 21, r 35 f3}] 
decree ex pari' against, and service of snmuions, 599 
dismissal of suit for non compliance with order for discovery, 628 
exemption from personal appearance in Court, 402 [s 132] 
pauper, application for leave to sue as, 965 

seizure of property where room is in occupation of 228 [s 62 (3)] 
service of summons nhere serving officer cannot obtain access to, 518 

Questions— 

appeal, new questions of fact raised for tbe first time in, 1074 
Court executing decree, questions relating to execution are for, 1C7 [s 47] 
execution proceedmgs, questions between parties to suit in, 172, 173 
inherent power of Court to decide one question and reserve anotJier, 435 
of law, in appeal to Pnvy Council, 357 fs JIOJ 
in second Appeal, 331, 332 [s 100] 
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Railway servant- 

arrest of, procedure as to, 209 [a 55 (2) ], 210 

attachment, allowances (being le^s than aalarj ) of, not liable to, 215 [s GO (1)(A)], 224 
bonus sanctioned to a railwa 3 servant whether liable to, 219 
salary of, when liable to, 216, 216 fs 60 (1) (i)], 224 
mode of attachment of salary of, 758 759 [0 21, r 48] 
semco of summons on, 522 [O 5, r 27] 

Rateable distribution— 235 270 [s 73 ] 

appeal from order made under a 73 for, 270 

assets available for, 2C0, 2C1 

assets not available for, 261 266 

asscsts held by a Court, 260 260 

attachment before judgment, and, 268, 269 

attorney’s hen, and, 270 

claims for rateable distribution of assets, 268 

enforceable under an attachment, 235, 236. 

conditions for, 257 

Court to which application for execution should he made for a share in. 258 
decree holders, when entitled to rateable distribution of assets, 255, 256 [s 73], 257 
deposit of amount of decree after safe, whether subject to rateable distnlmtion, 816 


fraudulent, where decree obtained by one of the claimants is, 269 

Oovemment, rights of, to rateable d^tribution, 256 [s 73 (3) ] 

immovable property sold and distribution of sale proceeds, 255, 250 [s 73 (1)] 

inquiry as to validity of decree and, 269 

msolvency of judgment-debtor, and order for, 270 

legal representative of judgment-debtor, decree agamst, and, 268 

money, decree for payment of, and, 266, 267. 

money voluntarily paid by judgment-debtor uito Court or under arrest, and, 26 1 266. 
mortgage, where property is affected by, 235, 256(8 73 (1)] 
receipt of assets by Court, 25 8 260 

refund of assets, suit for, from person not entitled to receive same, 256 [a 73 (2)], 
269 

sale proceeds of property attached but sold by a private sale, 262 
“same judgment debtor,” and, 267,268 
suit, declaratory as to ngbt df, 269 

summary mquiry when decree obtained by one of claimsnts is fraudulent, 269 
Receiver— 201 [s 51 (J}}, sis [s 94 (dJJ, J055 J070 [O 40] 
account, liability of receiver to, 1068(0 40, r 3(5)] 
agreement restnctmg powers of, 1 059 (Case 5 ] 

appeal from directions given by Court in passing receiver’s accounts, 1063. 

order directing receiver to advance moneys to guardian ad liUn, 1066 
directing attachment and sale of receiver’s property, or, 1069, 1070, 
1120(0 43. r l.cL{s)l 

grantmg or rejectmg an application to appoint a receiver, 1065. 
1120[O 43. r I, el (s)J 

appomtment of, in execution proceedings, 201 {■ SI (d)] 
in open Court, 1057 

m other cases, 315 [s 94 (d)], 1055, 1036 [O 40, r. 1] 
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Receiver— conW 

appointment of new receiver, 1064 
pendente }ife,{I0G3 

arbitration, reference to, in parlnerahlpamt, no bartoCourtnppomtmg receiver, 1060 
attaobzaaatofproportj’in bmdioT, 769[Case 1), 1057 

of receiver m enfoccameat of his duties, 1039 [0 40, r *4]. 
cases in which a receiver may bo appointed, 1061 1063 
charity salts, in, 1062. 

Collector when may bo appointed, 1070 [0 40, r 6j 
contempt, proceedings for, 1061 
Court which may appoint a reeoiTOr, 1057 1060 
Cntmnal Court cannot interfere with poisesiioa of, 1039 [Case 7J, 1033. 
debts contracted by, in course of bujutess, 1059 [Case 3 ] 
decree, realization of execution, and appsintmeal of, 201 [s 61 (i)] 
receiver after, 106 1 
delegation of powers by receiver, 1066 
duration of office of, 1061,£1065 
duties of, 1008 [0 40, r sf 

eaforeemont of receiver e duties, mode of, 1069 [0 40. r 4] 
eieeutioa proceedings, and, 201 ft 61 (d)J 
executor in possession, 1030 
future earnings of judgment debtor, receiver of, 1003 
maintenance of, 202 

garnisbeo, denial of debt by, and appointment of, 756 
joint, 1065 

judgment debtor, of future earmngs of, 1063. 

leave of Oourts, rscaiver einaot sas or bs sail without, 1037 lO^S fOase 2] 
lien of, 1065 

loss oeeasioned by default of, 1063 [0 40, r 3 (d)] 
maintenance, in a decree for, 1063 
future, of, 202 

mortgage property, of in suit for foreclosure or tale, 1061 
officer of Court, is, 1057 

pirtnerssharo of wnere it is attachoJ, 769 760 [O 21, r 49(2)] 
partnership suits, m, 1063, 1063 

pirty, re-’eiver for insolvent mortgagor or mortgage ueoeisary, to mortgage, suit, 
080 

ne ejsary, to suit for po session of property of which he is receiver, 10 j 7,10->S 
payment out of state of pressing claims, 1060 
poire« of, 1059 (O 40, r 1 (Jf] 

1060 


prosecution of, 1059 [Case 8] 

remuasration of. I0 j 9 [Case 6J 1063 [O 40, r 2] 

rent suit, and, 1063 

security, furmsliing of, by, 1068 [O 40, r 3 (a)] 

for coj*3 by rocaivor on plun ilia inwlvonoy, S7l fO 22, r 8J 
suit when receiver may bring in his own nszne, 1064 

temporary injunction and appointment of receiver, distinction between, 1060,1061. 
testamentary suit, m, 1062 ' 

Recognized agent— 5<e Agent 
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Record— 

endcnce taWen on commission to fonn part of record of suit, 010 
po^r of Court to sent for record of any snit or procoodmg, 039, 040 [0 13, r 10] 
Redemption- 

beneficiaries, whether necessary parties to suit for, bronght by trustees, 9S1 
charges, provisions respecting redemption and sale apply to, 1023 [0 34, r 15] 
equity of redemption, persons interested in, 980 
final decree in suit for, 1011, 1012 [0 34. r fi] 
finality of decree m redemption suits, 82 

foreclosure, decree for, in redemption suit, 101 1, 1012 [O 34, r 8 (2)] 
parties to suit for, 977 [0 34, r I] 030 

place of suing in suits for redemption governed by the Code, 103 [s 16 (e)] 
governed by the Charter, 1339. 

possession, claim for, in suit for redemption. 600 [0 2, r 4, proviso] 
preliminary decree in suit for redemption, 1003 1010 [0 31, r 7] 
res judicata and suit for redemption, 60, 67, 82 
right of redemption, what is, 900. 

time, power to enlarge fixed, for payment in decree, 1010 [0 34, c 7 ^2)], lOll 
Reference— U38 1142 to 40] 

application for reference to High Court, U3S [0 46, r 1] 

Court trying suit or appeal, reference to High Court by, 1138 [0 40, r 1] 
co«t8 of reference to High Court, 1140 [0 46, r 4] 

decree contingent upon decision of High Court, Court may pass, 1)30 [0 4C,r 2] 
District Court, reference by in certain cases, 1140, 1141 [0 40, r. 7] 
execution of decree not allowed pending reference to High Court, 1139 [0 40, r 2] 
High Court, no reference to, m matter In vhieb appeal lies to High Court. 1 130 
to, when lies, 1138 [O 40, t 1) 

juriidiction m small causes, doubt as to, and, 1140 [0 40, r 0] 

in small causes, mistake as to. and, ll40, 1141 [0 4C, r 7] 
opinion of High Court, power to refer ca«e for, 371 [s 1 13] 
powers of High Court on reference 1140(0 40, r 6J. 

Presidency Small Cause Court, reference by, 1139 
probate, matter of. and refreuco to High Court, 1 139 
procedure after judgment of High Court, 1139 (O 40, r 3] 
reasonable doubt on question of taw, 1139 

stay proceedings, power of Court making lufoccnce to, 1 139 [0 40, r 2) 
to arbitration— See Arbitration 
Relunfi Ol Stamp duty- 

inherent power to order, 437 

Registered post- 

fee for registering an 1 posting. 4lS(s 143] 
service by, 619 620 [O 6, r 21] 

Registrar- 

delegation of judicial and non Jullrlal wi tk to, 4i>0{». 124(2)(0}- 

Registration— 

compromise affecting Un 1 II f in suit, rvp'lrall no!, 
documents, of, by jo Ige cf off cor of C* wrt, “15 (t» 51, r 31 

Rejection— 

o! appsil wh*ro •"'urltf I >r c»rt« n^\ t iriWWl within tlm». U.r l'(21 
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Eejectlon— conW 

of application for execution, 722 [O 21, r 17(i)J 

for leave to sue as pauper, 968 [0 33, r 6j 

documents irrelevant or inadmissible, 636 (O 13^ r 3J 
memorandum of appeal, 1074 [O 41, r 3] 
plaint, CC4 507 [0 7, rr 11, 12j 

appeal from order rejecting, 667 
doomed to bo decree, 6, 10 
procedure on, 507 [O 7, r 12J 
where particulars of fraud are not stated in plaint, 531 
review, rejection 0! application for, 1161 (O 47, t 4 (1)], 1153 [O 47, r C (1)] 

Relators— 

affidavit of documents from, 622 
appeal by, 313 

public chanties, m amt for, 293, 294 92J, 295, 296 

nuisance, in suits for, 2S9 [s 01], 291 

Refease— 

attachment, effect of order of release from, 780, 781 
of property from attaclioient, 779, 780 fO 21, r QOj 
or judgment debtor from jail, 212 [s 63] 2l4(a 59] 

private transfer of property by claimant after order of release from attsebment, 780, 
781 

release to be specifically pleaded, 670 [0 8, r 2J 

Relief- 

sltemauve, 661 

amendment of plaint by adding new reliefs, 533 

events after institution of amt, and granting appropriate relief, 661, 562 

further or other, need not be claimed, 559 {O 7, r 7j 

general or other, 560 5C1 

in personam and jurisdiction, 106 107 

omission to sue for one of seiera! reliefs, 480 [O 2, r 2 (3J] 

plaint must state specifically rebef claimed, 555 tO 7, r 1 {y)] 659 [0 7, r 7J 

rejection of plaint when relief claimed IS under vajoed 564 [0 7, r 11(8)] 

res judicata, relief claimed m plaint but not granted and 3G[8 ll,ExpIa V] 84. 

specific ground in plaint, where relief claimed upon, 5o9 

splitting of rebels, exception to rule against, 491 

wlien founded upon separate grounds, 662 [O 7, r 8] 

Religions ceremonies— 

suits relating to, 26 

to recover fees for performing 27, 28 

Religions office- 

suit by holder of, to which fees are attached agaujgt a usurper, 27. 
for, 27 29 

Religions trusts — See Public Religious Trusts 
Relinquishment — 

amount relinguished to be stated m plaint 65SfO 7, r 1 (8)J- 
of portion of claim by plaintiff, 480 [O 2, r 2 (2)] 

Remand- 

appeal from order of remand. 347 [s 105 (2) ], llOj, 1102 
appellate Court, by remand of case, by, 1097 [O 4i, r 23 7 
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Bemand— fonU 

docroe cx remand, in appeal from, 697 

remand m appeal from order refusing to <et aside, 1101 
High Court, powers of, in appeal from order of remand, 1 102 
improper order of remand, 1103 
inherent power of Court to remand, 1099 1100 

of High Court to remand m accond appeal, 1119 
irregularity or error not affecting merits of jurisdiction, 329 [s 99] 
issues, remand by appellate Court for trial of. 1101 [O 41, r 25] 
jurisdiction, plea of want of, after remand in second appeal, 127 
limitation, period of, for appeal from order of remand, 1101 

Eemoval— 

of attachment after satisfaction of decree, 773 [O 21, r 55] 

before judgment whensecuntyfurmshed, 1041 [0 38, r 9] 
guardian od {item, of, 939 [O 32. r 11) 
next friend, of, 957, OSS [0 32, r 9] 

stay of proceedings on. 953 [O 32, r 10 (I)] 
of person from possession or custody of property, lose [0 40, r 1 (&)], 1063 
of trustee, appointed under a scheme, by application in execution, 300 
m suit relating to public chanties, 293 [s 92 (1)], 209, 300 

Rent- 

attachment before amount of rent ascertained, 751 [0 21, r 42] 

cause of action, each year e rent ism itself a separate and entire, 44 

claim for arrears of, may bo jomed with suit for recovery of land, 499 [0 2, r 4a] 

decree for possession and for rent, 673 [0 20, r 12] 

jurisdiction, suits as to rent, 105 

omission to sue for portion of arrears of, 480 (0 2, r 2, HI ] 
receiver, collection or rents by, 1055, 1056 [0 40, r 1 (d)] 
rujuditala, claim in rent suits and, 42 45 

special pronsions enabbng landlord to recover, not ejected by Code, 20 [s 4 (2)]. 
suit for, and Small Cause Court, 342 

Repeal- 

continuance of orders under repealed enactments, 445 [s 157] 
enactments repealed, 445 [s 1^] 

reference to Code of Civil Proceduro and other repealed enactments, 445 [s 153] 
Representative — See Legal representative 
decree in a representative suit, 66, 466 

execution, “ represontatisos ’ of partiee to euit for purposes of, 174 170 
holder of decree to be executed by attachment of another decree, 763 [0, 21, 
r 63(3)). 

meamng of, for purposes of execution, 174 
proceedings by or against, 427 [e. 146). 
representative suit, 66, 461, 460 

abatenient of, 467 
abatement of appeal in, 467 
adding parties in.4C(L 
compromise of, 466 
costs in, 467 
decree In. 4C6 

devolution of interest, and, 676 
leave of Court, 461 
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Representative— conW, 

reproseatative suit, notico of suit, 465 

numerous parties haTing game interest, 4C1 [0 1, r 8] 

Resale- 

in default of deposit of 25 pet cent by purchaser, 809 [0. 21, r 84] 
in default of payment of purchase money, by purchaser, 810 [0 21> r 86] 

Reside— 

“ actually and voluntarily reeidM,” 112, 113 

arrest of person residing outside jnrisdictioa in cases other than execution, 406 
[8 136] 

Charter, same as ‘ dwell ’* in cl 12|of, 113, 114 

meaning of, in 83 lC,10and20,p 113, 

residence and appearance of party m person, 512 [0. 5. r. 4] 

attendance of Witness m person, 654 [0 1C, r 19] 
security for costs in caso of residence outside British India, 907 008 [0 25, r 1] 
Res judicata— 36 9i [s ii] 

Act of state, 92 

administrator, decree against, and, 67 6S 

amendment of decree, application tor, and, 90, 01 

appellate Court and jarisdiction, 70 

appellate decree and, 82 

award, decree on an award, 79 

cause of action, diSerent, erroneous decision, CO 

decision not to operate as, CO 
Collusion, judgment obtained by, 78. 

competence of Court not dependent on ngbt of appeal, 36 [s ll.Eipln II] 70» 77 
to deliver judgment, and, 77 

conditions of, 40 

consent decree and estoppel, 84 

condictmg decrees, and 01 
m a ' representative suit,’ 70. 

Court competent to try subsetjuent eoit, 72 
Court of exclusive jurisdiction and, 72 
Court of concurrent jurisdiction and, 73 
Criminal Court, decision of, and, 75 
custom, and, 47 . 

decree conditional on payment, 47 

conditional on payment of dower, 47 
confiieting, 91 

‘irtAwi/J&'sAfii, vea yiii/MAi. sa ViVwwa, 
decision on ments, 79 
Duchess of Kingstono a case, 37 
estoppel, 38 

against statute, 
and consent decree 84 
Evidence Act, s 44, p 78 
execution proceedings, 87, 88, 89 

consent orders m, 90 
ex parte orders in, 90 

ex parte decree, 45, 79 

foreign judgment and, 91 [s 13], 92 — See Foroi^ judgment 
former suit, meaning of 3S. 
fraud, judgment obtained by, 78 
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Res Judicata— 

hoard and finally decided, 7S, 79 
Hindu widow, decree against, C8, C9 

loint family suit against members of, CS 
incomo tax procoodings, 91. 
injunction, 40 

insolvency proceeding*, and, 9« 
issue o! lact, 58 
issuo of law and, 58 02 
issue, mixed of law and fact, 5^ 
judgment m rera, 70 

delivered by Court not competent to deliver it, 77 
katnavan, decrco against and, 07 
Land Acijuisiiion proceedings and, 8C 
liberty to bring a fresh suit, and. 81, 83 
limitation issue of, and, 00. 
litigating under same title. 70, 71, 72 
maintenance and, 45 

manager of joint Hmdu family, decree against, CS 
matter collaterally or incidentally m issue, 41 

matter collaterally or incidentally m issue distinguished from ‘ matter directly and 
substantially id issue,' 42 ' 

matter constructively m issue, 48 51. 
matter directly and substantially m issue, 40 

distioguisbedfrom 'causeof action,' 40,41 
matter which might and ought to have been made ground of attack or defence, 48 02 
meanmg of, 37, 38 
mesne profits and, 85, 85 
minor, decree against, 70 
mortgage smts, 66 58 
partition, suit for, 58. 

party m subsequent suit claiming under parties m former suit, 65, 66 

parties, identity of, 62. 

plalntifis, res judicata as between. 61 

pleadings, examination of, and judgment, 42 

possession, claim of person dispossessed by decree holder, 816 

Probate Court, decree of, 38, 87 

pro forma defendant, 64, 63 

recumsg liability, 42>45 

redemption suits and, 82. 

Registration Act, s 77, suit under, 46 

relief claimed but not expressly granted, 36 [s 11, Exphu iv], 84 

rent smts and, 42 46 

representative suit and, 66, 295 

restitution of conjugal rights and, 46 

res judicata in same suit, 87, 88 

Revenue Court, decision of, and, 74, 75, 77 

reversioners and, 68, 69 

review, application for, and, 91 

rules as to concurrent jurisdiction, 73 77 

rules as to matter constructively m issue, 48 56 

section not exhaustive, 86 

shebait, decree against, and, 67, 63 
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Res Judicata— 

stare decisis and, 61 

statute, estoppel against, and, C2 

subject matter of suit, identity of, not a test of re* judicata, 47, 48 
suit, dismissal of, under 0 17, r 3, p 79 
liberty to bring fresh suit, 84, 85 
meaniDg of, 38 
suit under 0 l,r 8,66,67 
suits tried together, one judgment, 39, 40 
separate judgments, 40 
suspension of rent, suit for, 47 

test, as to whether matter might hare been ground of attack or defence, 51 56. * 
title, litigating under same, 70 72 

suit for, 43 * 

trustee, decree against, and, 67, 68 
waiver of plea of, 91. 

Resistance— 

to delivery of possession in execution — See Possession 

Respondent— 

cross objections by, 1633, 1334 41, r 22J See Oro's objections 

dismissal of appeal without aer\nng notice on, 1086 {0 41, r 11 (1)] 
power of appellate Court, to — 

(1) add person mterested in result of appeal as, 1091 [0 41, c 20] 

(2) vary decree as regards allrespondents, J 113 [0 41, r 33] 

Tight to ^gin when prelimiuary issue raised that appeal does not he, 650 
eecuxity for costs, at v hat stage respondent shonfd apply for, 1084 

Res sub jQdfce— 

decree under appeal IS, 82 83 
Restitution— flee Restitution of conjugal rights 
appeal from order passed on appbcation for, 421 
applicaUon for, 412 [s 144] 
auction purchaser, and, 417 
claim for, splitting of, 414 415 

decree, whether a determination of a question of. i) a, 11 
doctrine of 412, 413, 414 

inherent power of Court to grant lestitution, 416. 416 
interest, when appellate decree is silent as to. 414 
jurisdiction, where damages claimed exceed pecuniary limits of, 426 
limitation in claims for, 421 

of property sold in execution pending appeal to Privy Council, 1130, 1137 
when sale is set aside, 170 [Case 3] 
taken in execution, when demo is amended, 170 {Case 2] 

pending appbcation for stay, 731 [0 21, r 26(2)] 
of uncertified payment on reversal of decne, 700 
persons entitled to apply for, 416, 417 

against whom restitntian may bo claimed, 417, 418 
reversal of decree, and restitution, 419, 420 
separate suit for, when barred, 418, 419 

surety for restitotion of property taken ui execution of decree, 422 f® 1^5 
418,423 

transferee of docrco passed or reversed m appeal, ami, 417, 418 
who may apply lor, 416, 417 
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RcatUnUon of conjugal rights— 

Chartered High Court? ]un*(iiction of for 1366 
discretion of Court in execution decree for, 7-10 [O 21, r 33] 
execution of decree for, 737, 73’t [O 21 r 32] 

periodical pni-mcnts in ciceution of decree for, 740 [0 21, r 33 (2) (3)] 
place of suing in suits for, 121 

power of Court to >ar% order for periodical payments, 740 [0 21,33(3)] 
res jiufif<i/<i and, 40 
valuation of suit for, 102 

Restoration of salt— 

• application for renval of an application for, 694 

Retirement— 

guardian od Idem, of, 059 [0 32, r llj 
next fnend, of, 957 [0 32, r 8] 

stay of proceedings on 93S(0 32, r 10(1}] 

Re transfer— 

of suit, appeal or other procecdinga from one Court to another, 139 fs 24(16} (in')] 

Return- 

memorandum of appeal, of, 1074 (0 41, t 3J 

plaint, of, to be presented to proper Court, 563 [0 7, r 10] 

Revenne— iSse Oovernment Revenue Revenue Court 
Revenue Court- 

application of Code to, 20 (s 6] 

decision of, when to have force of decree in cml suit, 74, 75 
definition of, 20, 21 [s 6 (2)] 
res jttdieala, deei«ion of Revenue Court and, 74, 76 
Reversioner- 

compromise or consent decree in case of Hindu widow, how far binding on, OS, C9 
continuation of suit on death of Hindu widow or reversioner, 850 
decree against Hindu widow , how far binding on. 68, CO 
“ legal representative,' whether Hindu reversioner i«, 14 
Revlevr— 1142 1166 [O 47], 371 (a 114] 

appeal, dismissal of^a bar to review of judgment appealed from, 114*^ 
does not lie from order rejecting application for review, 1 154 
effect on, of reversal of decree on review, 1 l4*l 
filing of, pending application for review, IHO 

from ordergranting application for renew, 1161, JO 47, r 7J IIM 
of one party, and application for review bj andher, 1143[0 47, r I (2)]. 
withdrawal of, no bar to review of Julgnwnt, I UP 
applications for, 371 [s 114] 1142, 1143 (p 47, r 1] 
and res judittJla Plj 
form of. 1161 [O 47,r 3J 
hearing of, 1163 JO 47, r 6J. 

to whom to lie inaile, 1142. 1147 (t> 47, r 1). 1 1 VI (iV, r 2J. 

when granted 1161 (tl 47, r 4(2)] 

when rejected. 11 M JO 47, r 4(I)J ll\3[i6,r 6]. 

bar of certain applicath n» f ir review, IIM JO 47, r p], 
commercial importanee ijueMlmsif andtevlew IlfA 
compronn«e decree. PCtliiig a«i le of, I V a||llcati nf riwMew.PM 
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Review— eonfi 

decroo passed by High Court Judge, and application for, 1161. 

by Judge other than High Court Judge, and appbcation for, 1151 
discovery of now and important matter, orevtdonce, 1142 1143 [0 47, r 1 (!}], 
1144, 1145 

ex parie decroo, setting aside of by application for renew, 605,596 
final docroe, order granting appbcation may bo challenged m appeal from, 1153 
[0 47, r 7(1)], 1165 

ground of, must bo something existmgat date of decree, 1146 
inherent power to renew an order of dismissal of application under 0 9, r D, 
p 437 

interlocutory order, in, inherent joriadiction, 1144 

jorisdiction, where review granted without, 1166 

misapprehension as to contents of documents and renew, 1146 

mistake or error apparent on face of record, 1142 1143 [0 47, r 1], 1146, 1146 

notice to opposite party on granting of apphcation, 1057 1058 [0 47, r 4 (2) (a)j 

' other sufficient reason, 1146 1148 

pauper, renew of order refusing to sue as, 969, 1148 

power to hear whole ease, though review granted on a specific ground, 1148. 

Privy Council, renew of order granting leave to appeal to, 308 
registry of application granted and onkr for rehearing 1156 [0 47,r 8]. 
rehearing of case, order for, 1156 (0 47, r 8] 
ne judicata, and appbcation for renew, 91 

reversal of decree by F C on construction of a document, \rhen new malUr, 1144, 
1145. 

of earber decisions by Fall Bench, whether new matter, 1145 
rension of order, granting, 300 
refusing, 300 

lubngs, production of, which might have altered judgment, not matter, U45 
second appeal from o^rm appeal from order grautug appbcation. 1164, 1165 
no renew alloAvod on question of fact after decision of, 1149, 1160 
no renew allowed when second appeal summardf (bsnii=sed, 1037 
second appbcation for renew, 1155 
taxation of, roles as to, 148, 149 
Revision— 371 392 [s 116] 

Aden, Court of Resident at how far subordinate to Bombay Righ Court 3S0 
Amir Ilassan Khan a caee, different interpretations put upon decision m, 3S3 386 
amendment of decree, and ronsioa, 412 
appeal from orders in revuion, 391 

no pension where appeal hea, 373 

power of Court to treat an appeal as an application for revision, 373 
award decree, on whether subject to rension, 1281 

order setting aside or refusing to sot aside whether subject to, 1276 
Bombay Regulation 2 of 1827, 373 
case decided, meamng of, 370 

Collector acting under B 18 of Land Acquisition Act, not a Court 3S0 
acting under 3famlatdaT s Courts Act, not a Court, 3S0 
acting in the course of execution proceedings under eec 70, p 232 [e. 70 
(2)]. 253 254. 

commission, order refusing issue of, to examine person outside British India, 915 
decision of single judge of chartered High Court, and 380 
of Chief Court of Ondh, and, 380 
decision, wrong as to jurisdiction, and 389 
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Revision— conii \ 

District Registrar, whotlicr sobonlmat® to lligli Court, 379 
ctpodicney or lnexpe<llene^ ol ordor no ground for roristoa, 3715 
gross mucAmsgo of justice, condition precodont to revision, 391 
grounils on which revision may bo granted, 371, 372 [s 115] 

High Court, casoi m which, will not mtorforo m rovision, 382 3S0 
decision of tingle judge of, and, 3S0, 381 
powers and functions of, as to, 371 [a 115], 372 
whether can call for record of its own motion, 378 
“ lUogahtj or iircgularilj ,” instances of, 386 389 
injunction, temporary refusal of, by lower appellate Court, and, 1047 
inspection of documents produced before Court, order refusing and, C23 
interlocutory, orders, whether subject to revisions, 373 377 
jurisdiction, non-oxercise or wrong exorcise of, 331, 382 

order passed without, when not sot asido in revision, 127 
wrong decision of first appellate Court as to, and, 380 

laches, 392 

leave to plaintiS to withdraw amt, order granting, and, 892, 893 
legal representative of plamtid, failure of Court to bring on record, and, 639, 860 
lunatic, against order on inquiry wbether person is a, OCl * 
multifarious, decision whether suit bad for. and revision, 409 
party, order refusing to add, and, 478 

pauper, order made on applieatioo tor leave to suo as, and revision, 37C, 377 
order rejecting application for leave to sua as, is open to revision, 903 
plaintifi order directing making up deficioncy of Court fees 5C7 
remedy, reviaion u hero party bas got another 377 
renew, order grantmg, and 390 
refusing, and. 300 

sanotion to prosecute, revision of order granting or refusing, 390 
stay of suit under s 10, and, 36 
subonlinato Court, meaning of, 379 
withdrawal of plaintiff front suit, and. 89Z, 893 

Zanzibar Court subordinate to Bombay High Court for purposes of ronsion, 3S0 
Right to sue — S m Abatement. 

Right to begin— 

appeal, at hearing of, 1089 [O 41, r 10] ] 

preliminary issue raised that suit or appeal does not he and, 650 

suit, at hcarmg of, 659 [O 18, r 1) 

where burden of proving some of the issues lies on the other side, CCO [0 18, r 3] 

Rules— 


Uefimuon of, 19 (s 2 (18)1 

High Court to frame rulos for subanlinate Courts 1309 (Chanor Act s 16] 
I^ahore, High Court of rules made by, under a 122, p 1402 
limitation cannot bo atteied by, 393 

Madras lligii Court, rules Riado by, under s 122, pp 145S 1491 
matters for which rules niay provide 398 4*KH*. 12''). 

Patna High Court, rule* made under • 122 pp 1511 1520 
pleading of, 521 529 
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Review— <»n*f 

dooroo passed by High Court Judge, and appiicitioa for, 1 1 51 

by Judge other than High C^urt Judge, ftud application for, 1151 
discovery of new and important matter, orovidonce, 1U2 1143 [0 47, r 1(1)], 
1144, 1145 

ex parte decroo, setting aside of by application for renew, 595,505 
final decree, order granting appbcation may be challenged in appeal from, 1163 
[0 47, r 7 (1)]. 1165. 

ground of, must bo something existing at date of decree, 1146 
inherent power to renew an order of dismissal of application under 0 0, r 9, 
F 437 

interlocutory order, in, inherent jurisdiction, 1144 
jurisdiction, where renew granted without, 1156 
misapprehension as to contents of documents and renew, 1146 

0 )]. 


pauper, renew of order refusing to sue os, 969, 1 14S 

power to hear whole case, though renew granted on a specific ground, 114S, 

Privy Council, renew of order granting leave to appeal to, 303 
registry of application granted and orderfor rehearing, 1156 [0 47, r S] 
rehearing of case order for, 1156 [0. 47. r 8] 
ru judicata, and application for renew, 91 

reversal of decree by P C on construction of a docoment, when nsw H44, 

1145. 

of earlier decisions by Foil Beoeb, whether neur matter, llj5 
revision of order, granting 390 
refosing, 390 


> »,• iiJl 


) 
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second application for renew, 1155 
taxation of, rules os to, 148, 149 
Revision— 371 392 (8 115]. 

Aden, Court of Resident at, howfarsuboedmato to Romtay Jl^gh Court, 339 
.Imir Ilaisan Khan a cate, different interpretations put npon decision in, 3S3 3SC 
amendment of decree, and rensioo, 413 
appeal from orders in revision, 391 

no Tension where appeal bes, 373 

power of Court to treat an appeal as an appbcation for revision, 373 
aivard decree, on, whether subject to revision, 13^1 

order sotting aside or refosing to set aside whether subject to, 1276 
Bombay Regulation 2 of 1827, 373 
case decided meaning of, 379 

Collector acting under s 18 of Land Acquisition Act, not a Court, 3S0 
acting under Alaznlatdar’a Coarts Act. not a Court, 3S9 
acting in the cour«e of execntion proceedings under tec 70, p 232 (s. 0 
(2)) 253. 2>4 

commission, order refusing issue of, to examine person outside British India, 91 j 
decision of eicglo judge of chartered High Court, and, 3^0 
of Chief Coart of Oadb, and, 3S0 
decision, wrong, as to junsdicUon. and 389 
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Revision— «mW ^ 

District Ilogulmr, whether subonlinAto to High Court, 37D 
cspcdieney or inoxpodiene\ of orrlor no ground for toTuion, 372 
gross rauGimigo of condition preoodonl to ransion, 3W 

grounds on which ns vision may bo granted, 371, 372(8 116] 

High Court, casoi in which, will not intcrfcro in rension, 3S2 3SC 
dccuion of single judge of, nnd. 3S0, 3S1 
powers and functions of, as to, 371 [s 115], 372 
whether can call for record of its own motion, 373 
“ illegality or irtegulsrity,'* instances of, 3SC 383 
mjancuoa, tetaporary refusal of, by lower appellate Court, and, 1047 
inspection of documents produced before Court, order refusing and, C23 
interlocutory, orders, whether subject to revisions, 373 377 
jnnsdiction, non.oxerci5e or wrong exercise of, 381, 383 

order pas<ied without, when not sot aside In revision. 127 
wrong decision of first appellate Coort as to. and, 383 

laches, 392. 

leave to plaintiQ to withdraw suit, order granting, and, 892, 893 
legal representative of plaintiff, failure of Court to bring on record, and, 8i>9, 800 
lunatic, against order on inquiry whether person u ». SOI • 
multifarious, decision whether suit bad for, and revision, 409 
patty, order refusing to add, and, 478 


remedy, tension where party has got another, 377 
renew, order granting and 390 
refusing, and, 390 

sanction to prosecute, revision of order granung or refusing, 390 
stay of suit under s 10, and, 30. 
subonlmato Court, meaning of. 379 
withdrawal of plaintiff from suit, and, 802, 893 

Zaanbar Court eabonlutato to Bombay High Court for purposes of rermoa, 3S0 
Right to sue — St* Abatement. 

Right to begin— 

appeal, at heanag of, 10S9 [O 41, r lOJ. | 

pre limina ry udue raised that suit of appeal does not be, and, 659 
suit, at hearing of, 639 [0 18,r I}. 

where burden of proving some of the lasnes lies on the other side, 660 [O 1 S, r 3], 
Roles — 

Allahabad High Court, rulea made by, under a. 122, pp. 1432 1457 
Bombay High Court, rules mads by, under a 122, pp 1424 1431 
Calcutta High Court, rules made bv, under s. 122, pp 1410 1423 
defiaitioa of, 19 [s. 2 {18)J. 

High Court to frame rules for subordinate Courts 1309 (Charter Act, s ISJ. 
Inhere, High Court of, rules made by, under e. 122, p. 1492. 
bmi'ation cannot be al ered by, 395. 

3Iadras High Court, rules made bv, under a. 122, pp. 14.#) 1491 
matters for which ru'es mav provide, 398-400 £*. I2sj. 

Patna High Court, ru!e« made u nd er ■. 122, pp. 1511 1520 
p'ead.nz. of, 521.529 
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ECJcs— 

jMwrr «»f Chnrtrrotl nipK 0»mf|< *!> mike mW 

(I) fJi'Jpown ptvcT’dunMin (rie«r{g(nnfi.ftle, 400. 401 [i«« ISO, lUJ 

(J) tlicimmi jvnimlurr other thin on thooHjiinil nide, [« | ’jj 
Jhileri)»ii)iiu.eh)rf»mhnil<*, 3«Ml, T)7(*« J:’?, JS4J 

mch niloi to l«o mihjeet loMndlon, utoi }*iil>lf<lietl, 1')>, [(i Isrtj, 3o>j jn;] 
(3) I’tMci of Courtu ^nSjeet to their J«in<<itic({on, 30^[i. IS.’) 3'^^ •litOfiw l.’ij. 
lliile OMiuniKee fomurh m)ei, 3t0 3«>7{«i. 1J1, ISlj 
rnch nile;* to U> nuhject toMnclinn, *n«l pnMitlieil, ,ins [».«, ISit. 12?] 

I>owit of Chief Conrlii of IhinjAh Aiui tiO«ir IhiOi'A lo mike riite«, 1'U[s 12SJ, 3D3. 
400 (». I2s| 

ilii)o<v)nirti{((eo forciich mlei, 3’><t, 3')7fs< Ijl, ISfJ 

AWeh tolei to be Aubjet t toMnethm, oml I»»bli<h{ 11, 30s fA 120], 3t)4 [a 1 24] 

. • .»„»«>_, I2'« oosjortfii |2s1 

‘ cl 37) 

Rule Comnilltcc— 

csjustitutlon of, 30)1 fA 123] 
fimettoni of. 3 17 [a 12 1] 

RuUll^ CUlCf — i^r* CliicfA (nitiiif!) aiuI !*nnceA 

8310 - 

Auction viirrhucr, rlj^hls of — Set Auction inirehwr, n»>l AUb henl (5) Wow 
O^Ueeior, h^*. luoe to lx* e<'n«lucletl, 13»t1 (}*«h Ul> pf", Rl) Set Collator 
Court aaIc, when jiurchvwr At, not Uniml to inquire into ei)riTClneAi of ilecreo or 
onler of rile, 211 ^'<■A Auction nnrcliinr 

execution of decree, ute In. when void a»«I when widiMe, 242, 243 
ptecution |iurchi«or, rijthta of*^'ice Amtion pnnhi'cr. And sub luvid (B) Klow. 
PTeciilIon jinxrpiliiicA. iwle acI A«I»le, ilecrep obtAined In /ram}, isV 
exenn>tioti from, of eertnin l»t<»i'ertr, 215, 21<I(a I'rn\l«o) 

fniid, Aull to Aetn<Ide, of I’n’l'crts in execnium of decree pltAtned bv, 122, IsJ. 
Immediite mIc of mosiblc I’n'perts Atibject tOAfHSxh diiA\, 10J3 (0 31, r. 0) 
inunovwble ptxqxrtj, of— •'•’re Bnb head (4) Wow: 

Interim, of Becwntles, w here »tife of inirkel requires Aiieh enh*, lyW 
limltnUon fv'r settlnv A«idc. in execution iwsHwln'g:*. 15“*' 
iDorIcicr'l I'nqvrf 1, pf— AUb henl (I) Wow 
luovAl'te I'lxqvrts, of — StC sub heid (1) Ul)W» 

tvArtiicr'A Interest In proprts, aaIc of. In execwtlot'. 10 2l, r 4'^ |2)] 
imrchA-er At Court wle, rljthtA of— .Vcr Auction pmhiM r, aiuI eubdir-id (5) Wow 
rAte-il'te di«trll'UtU’n of Jin’ceesls of Bale In execution, 2 Vk 250 [a i3]. 

..• • • t . j . ?i 1 .' 1 * 

. ■ ■ , . . . .* ■ Collector, 2M[s, 72) 


witneAs, Alio of I'nq'ertv of defAulllne, fl12[0 Id. r 12] 

(tl I« «*,»» r»t*ui«t i*M*rtr«»«* •! me»>»riT“ 

Ivneln i*rle«, whether nece«AArs jvtrtiei to suit for Mte bronchi by tni'tces. Pm 

cbiive, provisions re«tvetln(r redemption And AAleAi’i'l.' *''• 1''23 ft' 34, r I J. 

tniAl «!ccrre In suit /or mJc, It'd! JO 31, r 3] 

forecl.wiire Auii, jsieer to deetveiKiJe In, P 1711' 34, r 4 (1}], liX"X 

Intenwt where deerre Is for sAleot inorifTAinHl pisipetts, lOlBfO 31, r 11]. 101 

mertjri(fe decree, effect of aaIo tmder, I0U3 1004 
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Sal e could 

(1) In (oiti rtlalini to Merlcit** of immoToUt pwoptrtf^^onlJ 

morlgago, mIc of propcrt^ aubjpet to prior, 1018 [O 31, r 12] 
mortgaged property, clTcct o! aatc of, without instituting a regular suit for sale, 
1020, lO’l 

mortgagee, second, rights of, in suit for sale by first mortgagee, 009, 1000 
parties to suits for sale, 077 [O 31, r IJ, 0®0, 9S1 

personal doeree against mortgagor for Lalanee due after sale, 1004, 1005 [0 34, r 6] 
preliminary decree in suit for sale, 097, 09S [O 31, r 4] 
receiver of mortgaged property in suit for sale, 1081, 1082 
resjad\eala, suits lor sale and, 57, B8 

sale proceeds in mortgage suits, application of. 1018, 1010 [0 34, r 13] 
suit for sale, when it maj bo brought, 9S9, 990 

when mortgaged property not to be sold without, 1019 [O 34, r 14] 
transferee of money decree from mortgagee, whether, can bring mortgaged property 
to sale in execution of decree, 1023 
<2j Of preasrty oadcr atlacluntBt— c<D<rtllr~* 
acceptance of bid, 791 

adjournment and stoppage of sale, 797, 798 [O 21, r C9] 
appeal front order an apphesdcaa (orreeomyothse bj" resale, 800 

refusing permission to decree holder to purchase at Court sale, 801 
setting aside or refusing to sot aside sale to decree bolder, 801 
attached property, power of Court to order sale of, 791 [0 21, r 64] 
attachment before judgment no bar to applying for sale, 1042 [0 33, r 10] 
conduct of sale of attached property 701(0 21, r 05) 

Court duty of to execution sales, 794 

decree bolder not to Lid for or buy property without leave of Court, 600 [0 21, r 72} 
purchase by, without leave of Court, not tpjo facto void, 801 
duty of Court in sales by Court, 794 
leave to bid, to decree holder, 800 (0 21, r 72) 
non compliance with provisions relating to time of sale, 797 
officers not to bid for or purchase, 803 [O 21, r 73] 

postponement of sale pending investigation of claims or objections, 775, 778 [0 21, 
r 58(2)1 Attachment subhead ‘ Investigation of claims and objections ’ 
pnvate sale, to decree holder, effect of, 237 
proclamation of sale, 792 (O 21, r 6C] 

mode of making, 796, 797 (0 21, r 07] 
resale, defaulting purchaser answerable for loss on, 798, 799 [0 21, r 71] 
sale of attached property, power of Court to order, 791 [0 21, r 04] 
sale of goods belonging to a third person, who liable for damages, for, 791 
time of sale, 797 [O 21, r 08] 

value of property to be sold, specification of, in proclamation, 793 
(3) Of MorabU iprspertr aadtr alttcbmta^ 

agricultural produce, sale of, 803, 804 [O 21, r 74] 
bid of co-owner to have preference, 805 (O 21, r 77(3)) 
dcliverv of movable property, debts and shares, 808 [O 21, r 79] 
growing crops, special provisions relating to, 804 [O 21, r 75] 
immediate sale of movable property subject to decay— 

(1) where It IS property attached before jadgment, 1053 [0 39, r C]. 

(2) where it is property attached in execntion 751 (O 21, r 43, proviso] 
irregulant} not to vitiate sale, but person ui{ured may sue, 805 [0 21, r 78], 
negotiable instruments, sale of. 80t [O 21 r 76) 

transfer of. 808, 807 [O 21, r SOJ. 
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Sale — zonli 

(3} Of Movable propertjr under altaclunent— eon<<f 

public auction and pajmenta of purchase money, S05 [0 21, r 77 (I;! 

sale when becomes absolute, 805 [O 21, r 77(2)] 
shares m a corporation sale of 804 [O 21, r 76] 

transfer of, 800, 807 [0 21, r 80] 

vesting orderin case of moTablepropertynotapeciallymentionecI, 807 [O 21, r 81] 

(4) Of Immovable property oader altacbmcit — 

absolute sale when to become 833 fO 21, r 02J 

appeal from order made on application to set aside sale on deposit, 817, 818 

setting aside or refusing to set aside sale, 831, 1120 [0 43, r 1 
cl (J)] 

attach, omission to, before sale, 824 

bid of CO owner to have preference, 811 (O 21, r 88] 

confirmation of sale, 833 (0 21, r 92] 

limitation, plea of, not available after, 833 
Courts bywhichsalesofimmovablopropertymay be ordered, 807(0 oj.r 82] 
deposit by purchaser, 809 (0 21, r 84J 

of decretal amount, aodsettiog aside of sale 811(0 2J, r 891 
estoppel of judgment debtor from impeaching sale, 820 

fraudmpublishmgorconductiogsale. setting aside for, 818(0 21, r OO] 825 
fresh proclamation on resale m default of payment in lime, 810 (0 21, r 87] 
irregulanty m attaching property, effect of, 824 

publishiog or conducting sale, effect of, 618 (0 21, r 90] 82a. 
judgment debtor when estopped from unpeacbmg sale, 829 
iiffiitatioa, period of, for return ot purchase money, 838 

for application tosetaside sale for fraud or uregulaiity, 830,831 
omission to attach property before sale, 824 
order confirmmg or setting aside sale, 833 [0 21, r. 93] 
parties, nercssaiy, to application to set aside sale on deposit, 817 

to set aside sale for fraud or irregularity, 828, 829 
postponement of sale for judgment debtor to raise decretal amount, 807, 603 
(0 21, r 83] 

resale on default, in payment of deposit by purchaser, 809 [0 21, r 84] 
in payment of purchase mouey, 810 [0 21, r 86] 
return of purchase money when sale sot aside, 835 {0 21, r 03] 
sale, when set aside on deposit, 811 [O 21, r 89] 

whoQ set aside On ground of irregularity or fraud. 818 [0 21, r 00] 
when set B,side for absence of ssfesbfe interest, 832 (O 31, r 91] 
when to become absolute, 833 [0 21, r 92 (1)] 
wben to bo set aside, 833 [O 21, r 92(2}] 
saleable interest, when judgment debtor has none, 832 [0 21, r 91} 
of mortgagor, 832 

substantial injury, and setting aside of sale, 818 (0 21, r DO], 626 828 

suit for return of purchase money where no saleable interest, 834 

suit to set aside order confirming sale, 834 

stay of sale pending appeal, 1081 (O 41, r 6(2)] 

time for payment in full of purchase money, 809 [O 21, r 85] 

(5) Pnrcbsisr'a tills sad bSs ritbi * — Ste Auction purchaser 
Ckiurt sale what passes to purchaser at, 839, 810 
delivery of property la occupancy of judgment debtor, 842 [0 21, r 95] 
of tenants^ 843(0 2J, r 96] 

joint mortgage decree, property purchased by one of several holders of, 248, 219 
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Sale — confcf 

(S) Portbuir > nil* aod bu Auction purchaser— cost(/ 

jurisdiction, where none, sale TOid. J542. 
law, effect of new interpretation of, on Bale, S41. 


money decrees, successive purchasers at sales in execution of, 241. 
mortgage, vrhfn property sold subject to, 7S2. 

where mcro notice of, given in proclamation, 782, 
mortgage decree, bucccssito purchasers at sales m execution of, 24], 

what passes on sales of mortgaged property la execution of, 840 
partner, purchase by, in hia name but with partnership funiiU, 243. 
reversal of decree, effect of, on sale, 243, 241. 
sale certiilcato, 830 [0 21, r 04] 
successor in titlo of certified purchavir. 230 
suit against purchaser by beneficial owner in possession, 247. 

by third person on the ground of benami, whether barred, 
2441# 60], 247 

agamst beneficial owner m possession, 249. 
whether maintcnablo without certificate, 241, 242. 
validity of decree or order for sale, purchaser not bound to inquire mto, 243 
variancQ betwoen proclamation of salo and sale certificate, 810, 841 
vesting of property sold m purchaser, date of, 239 [s 65] 
waiver b) certificated purchaser of right of possession, 249 
Sale certificate —See Certificate 
Sale proceeds— 

rateable distribution of, 236, 236 (s 73] See Itateable distribution. 

Saleable Interest— 

absence of, and setting aside of Sale, 832 [O 21, r 91] 

return of purchase money when no saleable interest, 835 [0. 21, r 93], 830<833 
SaleableProperty— 214 217 [8 60] 
bonus to Hallway servant, 219 
equity of redemption, 217 

instances of property liable or not liable to attachment and sale, 219, 220. 
objection to attachment because property not saleable when to bo raised, 22C, 227 

Salvage- 

assessors in case of, 408 [t 140). 

Satisfaction- 

attachment, removal of, after satisfacUoa of decree, 773 [0 21, r. 53] 
costs whore deposit accepted in part or full satulaction of debt, 9yC, 907 [0. 24 
r 4J. 

cross claims, in case of, un Icr same decree 727(0 21, r 19] 
cross-decrees, in case of, 72 1 [O 21, r I8J. 
decree, of, out of Court, 091, 692 (O 21, r 2]. 

when said to have been fidly satisfied, 19^ 109 
doerce <x perte, of, un Icr protest, no bar to application to set aside the decree, COS 
deposit by dofon L\nl In Court of amount In aatufartlon of claim, 006 [O 24, r 1}. 
quo'tion as to sstisfartion of decree Is for Court executing decree, 1C7 [s. 47J. 
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ScaQdaloQs— 

interrogatones, power of Court to disallow scandalous, ell 

objections to scandalous 013 fO 11, r 6] 
pleadings and striking out scandalous matter, 512 [0 6, r ICJ 

appeal from order, 541 

relerant, nothing can bo scandalous which is, 513, 013 

SchedDled districts— 4 
Scheme— 

cy pTta doctrine, application of, in schemes of public chanties, 313 
liquidation of decrees for payment of luonoy, for. 1300, 1301 [Sch HI, para 7] 
public or religious chanties, setting schemes m suits relating to, 291 [s 92 (1) (j)] 

Second appeal— 33i 344 [ss lOO J03j, iiig. iiisfo 42>- 

amendment of pleadings in, 554 

award, second appeal from appellate decree on, 1 3S1 

case, new, m, 339 

changing nature, of suit in, 339 

construction of deed, question of. and. 334, 333 

cross objeetjnna zoAp 1» iUed jq, J097 

second appeal from decree of first appellate Court disallowing, 1097 
custom, 335, 337 

fact, findings of, erroneoos or without any endence to support them, and, 337 

undetermined issues of, when may be determined in second appeal, 343 fs. 103] 
fraud in publishing or condnctiag eale, and 825, 826 
Ibgh Court, lies only to, 331, 332 (e 100] 

in second appeal may refer issues of fact to lower appellate Court, HOG 
jurisdietion, when objection as to, may be taken for first time is, 137, 339 
law, where decision IS contrary to, and 331, 332(8 100] 33| 335 
conclusions of, drawn from findings of fact, and, 335, 330 
issue of, when not determined, and, 331. 332 (s lOoj 
leare to amend plesdmgs may be granted in, 55 ( 
misconception of the real question, to try by lower Court ami, 338 
order dismissing appeal for default, second appeal does not lie from, 339 
made in appeal from orders, does not lie from, 344 [g ]04 (2)] 
from orders under s 47, lies from, l85 
parties, adding of, in second appeal, 1092 
plea which may be taken for the first time in 339 340 
Privy Council, no appeal lies to, when no second appeal lies, 369 [s 111 {6}] 
procedure in second appeal, 351 (s 108] 1118(0 42, r 1] 

substantial error or defect ID and, 331, 332 (s iQO] 
refusal by Court of first appeal to extend time for filing an appeal, and, 339 
remand, inherent power of High Court to, lo eecod appeal, J119 
order of, made by a single Judge in second appeal, 1102 
rts judicata, plea of, in second appeal, 339 

review, no second appeal from order in appeal from order granting 1151 
revision, no, where second appeal lies, 372 

rules relating to first appeal to apply to second appeals, Ills (0 42, r 1] 
sections relating to first appeal to apply to second apjxals, 351 (g. 108] 

Small Cauito Court suits and execution proceedings, no second appeal in certain, 
340(8 102], 342 

substantial error or defect in procedure, and, 331, 332 [8 loo] 337 339 
smt to enforce a call, 3 12 

usage having the force of law, and, 331, 332 (a 100], 336 
when second appeal mil lie 33I,332 (b 100] 
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Secretary of Stale- 

agent to rccciro proec<^ egamst, 024 [0 27, r 4] 

claims or liabilities enforecablo bj or against, 273 

death of complainant after notice but before suit against, 279 

execution of decree against, 2S0 [s 82] 

notice before Institution of suit against, 274 [a 80] 275, £7C 

place of suing in suit against, 274 

plaint m suits bj or against, 924 [0 27, r 3] 

security not required from pending appeal, 10S2 (O 41, r 7] 

signature and verification of pleatbngs, 023 (O 27, r 1] 

Buits by or against, 273 [g 79] 
waiver of notice by, 27S 
Secular Office- 
suit for, 27 

by tbe secretary of au Association, 27 

Security— 

(1) Fer CMb «f io«t— 

appeal under cl IS of Charter from order requinng plaintiff to give, 910 

from order refunng to sot aside dismissal of suit for failure to give, 911 
Bntish India, residence outside, and, 90$ [0 23, r 1 (2)] 903 
cross claim by defendant residing outside Bntish India, and 010 
failure to furmshoflcet of, Oil, [0 25 r 2J 
insolsreacy of plaintiff on 871 (0 22, r 8) 
minor plaintiff and 010 

nextfriond retiring to give security for costs already incurred 037 [0 32 r 8 

( 1 )] 

non resident plaintiffs discretion of Court in requiring security tor costs from 003 
Official Assignee, failure of, to give security 87 1 (O 22, r 8 (2)] 
pauper, where leave is granted to pUmtiO to sue as OC^, 910 
plaintiS, when tsben from, 007. 908 (O 35 r 1] 

insolvency of, and security for costs 871 [0 22, r 8 (2)] 
poverty no ground for requiring OOO 

resjudicafa, dismissal of suit for future to furnish socuritv for costs sml 70 OH 
time within which application lies to set aside dismissal for failure to furnish **1 1 
trustees of public chanty and order for 210 
woman, in suit for money by, 903 [O £5, r 1 (3)), 010 

(2) Fer c*«ii ef — 

at what stage respondent iliould apply for lOSI 
Charter, appeal under cl 15 of and serurits lor costs, J 0 s 5 
consequence of not furnishing 1()'‘3(0 41, r 10(2)] 
extension of time for furnishing I0s5 

High Court rules inconsistent u ith provisions of 0>de, effect of, 10s3 
insolvent, jiaupcr or |y>or, a] iwUant and, 1081 


tS) Far e»*U ef «• Prtry Crt^cd'- 

admission of apjical on funii«liiiig Mvurils 1130(0 45 r 8) 
appeal from onlcr refusing to esten I time f w tumi<hmg 1130 
appellant to furnish securil I f r Ci>sts i ( is^ja n lent, 1 128 (l> 4‘t,r Til)] 
certificate, sccuriti on grant « f 1128(0 4*i r 7(l)(a)) 
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Security— 

(S) For CMt* of apptal to Fnvy Couanl — fsnlcf 

further security before sending of record of Pfiyy Council, 1131 [0 45, r 10] 
failure to giTC, 1131 [O 45, r 11] 
pending appeal to Pnry Council, 1131 [0 45, r 14] 
pauper, where appeal preferred by, 1125 
revocation of acceptance of security, 1130 [O 45, r 9] 

(4) When uceotion is either itajreJ or altowei} — 

appellant, security from, where execution sta 3 ed pending appeal, 107C, 1077 [0 41, 
r 5} 

pending appeal to P C,1132[0 45, r 13 (2) (c)] 
respondent, security from, where execution allowed pending appeal, lOSl [0 41, r 6] 
pending appeal to P C,1132[0 45, r 13 (2) (6)] 

(5) In other casco— 

appelLato decree, securitj , for pcrformaoco. 423 • 

attachment before judgment, removal of, on furnishing of security, 1041 [0 3S, r 9] 
attached property, to produce, 732 

condition, security for fulfilling, imposed on any person, 424 
decree security for pcrformanco of, 1079 

defendant, from, for appearance, 315 [s 94 (a)], 1034, 1035 [0 3S, r 1] 103C[i6 ,r 2] 
for production of property, 1037 1038 [0 38, r 5] 315 [s 94(6)] 
ex parto decree, security for carrying out, on rehearing, 423 
failure to furnish security for appearance, effect of, 1037 [0 SS, r 4] 
guardian ad IiUm, when sccunty required from, 951 (0 32, r. 6 (3)] 
judgment debtor, when security required from, 734 [0 21, r 36 (3)] 
monej, security for payment of, instances, 424 
next friend, when security required from, 951 (0 32, r C (2)] 
public officer, when aecuritj could not^be required from, 1082 [0 41, r 7] 
receiver, security from, 10G3 [0 40, r 3 (a)] 

lestitution, security for, of property taken in execution of decree. 423 
Secretary of State, when security not to be required from, 1082 [0 41, r 7] 
suxumarj suit, from defendant on granting of leave to defend, 1033 [O 37, r 3(2)]. 
witncas, secunty from, for bis attendance, 6o3 (O 16, r 10(2)] 

Service- 

dismissal of suit where plaintiff after summons returned unserved fails for three 
months to apply for fresh summons, 5S4 [0 9, r 5] 
when plaintiff fads to pay for service, 5S3 [0 9, r 2] 
of foreign summons, 135 130 [s 29] 
orders, notices and other documents, 1156 [O 48, r 2] 
process issued under the Ckide, 1150 [O 48, r 1} 

of Chartered High Courts, 115710 49, r 1] 
on pleader, 610 (0 3, r 5] 
on recognized agent, 606 [O 3, r 3J 
on special agent to accept service, 510 [O 3, r 6] 
object of, 514 

of summons when defendant resides m another province, 235, [s 28' 
on corporation, 928 [O 29, r 2] 
firm, 932 [O 30, r 3] 
guardian ad lUem, 047 
minor, 047 

persons authorized by military men to sne or defend for them, 020 [0 28, r 3] 
registered post, service bj , 619, 620 
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Service — eonid 

(t) e! «tmuneni on Dcftaduit — 5ll 523 [0 fi] 

acknowledgment, person served to wpi, 616 [O 6, r IC] 
refusal to Sign. 616, 617 

adult male member of defendant s tamilr, service on. 615 [0 6, r 15] 
agent by whom defenilant carries on business, acrvico on, 614 [0 5, r 13] 
empowerol to accept aemce, 614 to 6 r 12] 

in charge, service on »n suits, for immovablo property, 615 [0 5, r 14] 
declare that summons has been duly served, 618 [O 6, r 10], 618 
defendant refuses semcQ or tsannot bo foimd, procedure when, 515 '516 [0 5 r 17] 
in person, ecrvico to bo on, when practicablo, 614 [0 6, r 12] 
m pnson, service on, 621 (0 5, r 24] 

keeping out of way for purpose of avoiding service, 618 619 [0 6 r 20] 
residing out of British India 62 1 [O 6 r 23} 
resubng within junsdiclion of another Court, where, 610 [0 6, r 21] 
deljvCTyofsummonsforsorvicowherodofendanfcwjthinjunsdictjon.SlS, S14[0 5, r 9] 
duty of Court to which summons Is sent for service, 620 [0 6, r 23] 

of persons to whom summons IS delivered or sent for servico, 523 [0 5, r 20] 
endor’ement of tuno and manner of service, 518 [0 6, r IS] 
examination of serving officer, 618 (O 6, r 10] 

foreign territory, socTioe in, through Political Agont or Court, 621, 622 [0 6, r 26] 

letter, substitution of, for summons, 623 to 6, r 30} 

manager or agent personally carrymg on business, service on, 614 

master of a ship, service on, 514 [O 5 r 13(2)] 

minor defendant on 947 

mode of service on defendant within jurisdiction 514 [0 6, r 10] 
object of, 614 

Presidency towns service of witbm summons from Courts outside 820 [0 6, r 22] 

public officer, service on, 522 (O 5, r 27} 

piinfa nisAia woman and substituted service, 618 

railway servant service on, 622 tO 6, r 27] 

registered post, by, 619, 620 

return by serving officer form of 518 

of summons where from any cause service IS impossible 523 [0 S, r 29(2)] 
servant isnotAtaemberof family for purposesof service 5I5[0 5, r 15,ErplaJ 
serving officer, when deemed to bavo used all due and reasonable diligence, 517 
several defendants service on, 514 tO 5 r 11] 
soldiers, service on, 522 (0 6, r 28] 920(0 28, r 3] 
substituted service 618, 510 [O 6 r 20] 
sufficiency of semeo 520, 521 

temporary absence of defendant from home, and service of summons, 617 

(2) of tummeot en 44itBMs-— 

time for serving summons, 030 [O 16, r 9] 

to bo made m same manner as summons to a defendant, C30 [0 16, r 8] 

Set off— 

amount cUimod as tobolegallyrccoverabte,573 5 74(0 8,r 6], and ascertained, 575 
not to exceed pecuniary junsdictioo, 573 
appeal from decree relating to set off 6S6 [O 20, r 19 (2)^ 
costs to bo set off, Court may direct, 670 (O 20, r 0 (3)] 

Court foe, 573 

cro«s decree* when, may be set>ofl agaios* each other, 724 [0 21, r 14', 723,726 
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Set off— ««!/</ 

decre« lot payment of money mar be «et off against mortgaffe, 72C 
defendant, when set off claimed, 6^, 6^ 
when set oS is allowed. 6So [O 20. r 19 (1)] 
decree-holder purchaser, right of, to set off purchase money, SOO [0. 21, r 72 (2)]. 
effect of set-off, 574 [0 g, r 6 (2>J 
equitable set off, 575, 570 
psnu^hee s nght of ^et-ofl, 756 
in®olvencT proceedings set off m, 579 

joint and several debt, separate debt cannot be «et off against, 576 
jurisdiction, pecuniary limits of, not to exceed, 573, 574 [0 S, r 6], 57& 

“ legally recoverable,” 577, 57s 

lien of pleader for costs where set off is claimed. 574 [0 S, r C (2)] 
new grounds of defence arumg after claiming a set off, 5S1, 5s2 [0 8, r S] 
omission to claim, and res judicata. 5SI 

order disposing of defendant s claim to set-off. appeal from. 5S1. 
particulars of. to be given to written statement. 573, 574 [0 8, r C] 
parties ma*t fill same character, 673. 574 (O 8, r 6(1)], 578 
pauper •uits, set-off in, 972 

pecuniaTyliimtsof Court, amonnlof«et-off not toexceed, 573.574 [0 S,t 6(1)], 578 
plamtiff, set off allowed by. to be mentioned in plaint, 555 [0 7, r 1 (A)] 
nght of equitable set off does not exi t when cross demand relates to different tran*ac 
tiOQ, 576 

aet-oS founded ou separate grounds, 5St (0 $, r 7). 
suit must be one for recovery of money, 575 
when set off mar be claimed. 573. 574 (0 S, t CJ 
winding up proceedings, «et off to, 579 

written statement m aorwer to a claim of set off. 574 [0 5. r 6 {3}] 

Sb&re — S<e Shares tn a Corporation. Co sharer 

attachment of a share tn morables, 7o$ [0 21, r 47] 

execution, share m immovable property how debvered in, 742 [0 21, r 35(2)], 
sale of share and bid of CO- 'hater, 80a (O 21, r 77 (3)}, 811 [0 21. r 89] 

Shares In a Corporation- 

attachment, liable to, 214 (s 69] 

mode of, 754(0 2), r 46(1) (5)} 
definition of, 19 (s 2 (19)J 
debvery of, m execution, 806 [O 21, r 79 (3)J 
sale of, m execution, 804 [0 21, r 76] 
transfer of, in execotion, ^06, 807 (O 31, r &)] 

Sheriff- 

conversion, not liable for, 791 
Shop booh — 

evidence, receivinij in, copi« of entnes in, 637, 639 (0 13, r 5J. 
production of, 569 [O 7, r 17]. 

Signed— 

award to be signed and filed, 12bS (^h. II, para. lOJ- 
defimuoo of, 19 [s. 2 (20)]. 

execution, application for, by whom to be signed, 703, 707 (O 21, r J I (2)J« 
judgment to b- dstnl and signed, 668 [O 2i), r 3J. 
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SlfDCd— OnW 

pleadings by whom to lio signed m onliMO casc4,Sll[0 C, r 14] 

■tuts b> or BgAimt Corporation, 92C [O 29, r 1] 
BUtts byor •gtinst Oorernmont, 023 [O 27, r 1] 
suits br or against firms, 02S [O 30, r I] , 
summons, by whom to bo signed, 511 [O 5, r 1 (3)] 

Slander ol title— 

malico how pleaded in suit for, 639 

Small Canse Courts — 5« Presidency Small Canao Courts rrorincial Small Causo 
Courts 

application of sections of Code to Protincial and Presidency 22, 23 [sa 7, 8] 
attachment, no, of immovable property of witness by, 651 [0 10, r 10, proviso] 
contents of judgments of, CCS [0 20, t 4(1)] 
execution proceedings included m * suit,' for sec 102, p 342 
reference to High Court mregard to jurisdiction of, 1140, 1141 [0 40, rr 6,7] 
case of doubt as to jurisdiction of, 1140 [O 4C, r C] 
of mistake as to jurisdiction of, 1140, 1141 [O 46, r 7] 
rent, suit for, in, 342 

sale of immovable property m execution of decree, cannot order, 807 [0 21, r 82] 
Buit includes execution proceedings for sec 102. p 312. 

Bummons in Small Cause suits, to be for final disposal. 513 [0 6, r 5, proviso] 
title, Buit for, in, 342 

transfer of certain decrees for execution to, 703 (0 21, r 4] 

Soldier — 5ee 5Iihtarv men 

service of BUmmons on 022 [O 0, r 2>i) 

Solicitor — Stt Attorney 
Sovereign — Su Chiefs (ruling) and Princes 
Specl&l appeil — 5<e Second appeal 
Special Case- 

agreement to state case for Coorl's opimoQ and procedure thereon, 1027, 1028 
[0 36, rr 1 5] bo filed and registered as suit, 102$ [0 36. r 3] 
arbitrator or umpire, statement of, by, 126$ 1269 (Sch. II, para 11] 
opimon of Court, power to state case for, 269 [s 90], 1027 [O 36, r 1]. 
value of subject matter to be stated in certain cases, 1027 [0 36, r 2] 

Specific performance- 

mode (ordinary) of enforcing decree for, 737 [O 21. r 32 (1)] 

(special) of enforcing decree for, 738 [O 21. r 32 (5)], 739, 740 
temporary injunction not to issue against breach of contract, if case not one for, 
1030 1032 

Specific Relief Act— 

exclusion of certain words in s 21 of, 1294 [Sch. 11, para 22] 
perpetual injunction regulated by ss 53 57 of, 1030 
section 42 of, does not applv to suita relating to puUic chanties 313 
Splitting— 
of claim, 481 

Stamp- 

appeal from docLMon rejecting niemorandnm of appeal for in-ufficient stamp, 1074. 
defiriencj of Court fee*, poaer to make up 43i* (a. 149], 
plaint where. in«uflicient1» stampwl, 56* (O 7, r It (e)). 
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State — See Foreign State. 

Statute— 

Construction of. 2 4, 
estoppel against, G2 
Stay — 

appeal does not operate as stfcy of proceedings nnder decree, 1076, 1077 [0 41, 
r 6 (1)] 

arbitration, stay of suit 1711010 there 13 an agreement to refer to, l285 [Sch U, 
para 18] 

execution, stay oi~See sub head “ Stay of execution.” 
inherent power of Court to stay— 

(1) cross suits and other proceedings, 435. 

(2) criminal proceedings under sec 476 of Cnminal Procedure Code, 437 

(3) execution, pending decision m another suit, 735. 

(4) suit which IS an abuse of process of Court, 129. 

(5) suit even in cases not covered by sec. 10, p 437. 
lateriocutory orders, pendingstay of suit under see. 10, p. 35. 
interpleader suit, stay of suit brought against plaintiS in, 1025 [0 35, r 3] 


[Sch n, 

m firm name where names of partners not disclosed. 931 [0, 30, r 2 (2)] 
partnership firm, stay of suit brought in nauie of, 931 [0. 30, r 2 (2)]. 
public sale of land, stay of, 254 [s 72]. 

reference to High Court, stay of proceedings on, 1130 [0. 46, r 2], 
subject matter, identity of, 34, 35. 

summary sait, stay of executioQ of decree in, 1034 (0, 37, r. 4], 

Stay of cxeculion— 

appeal from order made by Appellate Court lefusjug stay of execution, 1080. 

made by High Court refusing stay pending appeal to P 0 , 1134 
award, stay of execution of, 7W. 

by Appellate Court, or by Court which passed decree 1076, 1077 [0 41, r, 6] 

Court to which decree is sent for osecution, 734 [O 21, r» 26] 

Court pending appeal to Pnvy Counal, 1132 [0 45, r 13 (2) (c)]. 
execution stay of — 

(1) before appeal IS preferred, or pending, 1076 1077 [0. 41, r 5]. 

(2) pending or in view of, appeal to Pnvy Council, 1132 fO 45, r 13 (2) (c)] 

(3) by Court to which decree is sent for execution. 734 [O, 21, rr, 26 23] 

(4) pending suit between decree holifer and judgment efebtor, 735IXJ 2t,t 2^/ 
Govermnent, no security from, 1082. 


Stipends— 

allowed to Government pensioners, attachment of, 210 [s. CO (1) (p)]. 

Striking out— 

execution proceedings, effect of, 774 [O 21, r 67], 

interrogatones when prolix, oppressive, unnecessary or seaudalous C16 [0 11, r 7] 
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Striking ont— conW 

^ o.j i{ . •, 


Subordinate Court— 

languigo of, 407 [s 137] 

Uw to bo followed by, 19 

single judge of Cliartcred High Court, court of, not subordinate to High Court, 380 
single judge of Chief Court of Oudh, court of, not subordinate to Chief Court, 380 
stay of suit pending in, 1019. 

Subordinate Judges Court- 

District Court Is & Court of superior grade to, lOO 
jurisdiction of, 101 
receiver may bo appointed bj, 1057 
Subsistence allowance— 

arrest, to bo paid in to Court befoio. 718(0 21, r 39(1]] 
costs in the suit, to bo, 748 (0 21, r 39 (0)] 

farther monthly pajmests to be tnado m advance, 748 [O 21, r 39 (3)] 
judgment debtor to bo released, it eubsiatonco allowance not paid 213tB 58 (l)(i7)] 
scales of 2 12 [i C7] 

Substituted service— 

when and how allowed, S18 (0 6, r 20J 

Substitution— 

ofplamtiS 409(0 1. r 10] 

Succession Act- 

letters of adminutralion or probate when neec^sa y under, S57. 
persona govemod by, 057 
Succession certificate— 

w judicata, dismissal of suit for failuro to proluooauoeiwii m corilllrato an I 70 
Suits — See Place of suing Omrt j Dianirual of euU 

atatementof ai0 88J[O 22) 4S>’<' Al tlunt ot 

adult sued ns tumor, 912 

attncliod 1 mj I rly, to pstnlll«U rJj,1illo. 7hl ((> 21 r IVt) 
award anil on nn. 28 I 

lar of siills wllrli nr«i m l( f n H\ll oatiiro 2M* 0] 
lionnnii lir n^. ilnsl, I y N i II lal <mmr, 2t7 
Ulrl |Hr. M 217 

caslf Ijliesll IIS rilnllllgl — 

crrtinrdjiir.Usir n>sli»t >rrniii 1.1 .M|s tW(.)l .ll» 
civil list'ire. su||« I 1 Um f « 21 |a U) 
tliil.lyirairslisl.liH 

rolliMt.r. I isila.ll i 1 1 is 1 1 1 VM 

s.lol nil t‘M 

c< iiil'aiiy I ) ' f »l *' *' 

« 1 III I I (. l7N(li I ( Hi 

<,TIX Utsll •• • > • X •( 1“*" > (•Itl (\ I I) II >l|0 l\ I «| 

„„irsit ji *111 I J'« «■!• » 111 
(<, j«lll 'IS li Uii I t>ti |l* > I I U| 

r< iin’ M I • I- I I II* 



1CG2 


mDEX. 


Suits — ccmtd 

dead pcnon, suit against, 47S 

deed of gift or trust made in fraud of creditors, to set a«ide, 4C-t 

disposal of — See Sub head (I) below 

ejectment suit and interrogatories, 009 

foreign firm, by or against, 026, 927 

frame of — See Sub head (2) below 

Goremment, by or against, to bo instituted agaiasi Secretafj of State, 273 [s 79J 
hearing of — See Hearing 

Hindu, debtor, to administer the estate of a Ining. 31 

immovable property, by decree bolder against person obsfnictiflg him as to, 8-14 
for recovery of. 55C [0 7, r 3J 
Income Tar Act, to set aside assessment made under, 31 
inherent powerto postpone he^nngofasmtpendtngdecision ofa selected action 435. 
in personam, 107 

interfewneo with right of burial, 31 
right of worship, 30 
tempfo pruperiy, SO 

instituted, how, 135(8 26J. 511 (O 4. r IJ 
institution of suit, events happening after, and graoiiog rebef, 501 
interest subsequent to decree, no separate suit for, 137 [s 34 (2)} 
interpleader suits, 386 (s 88] See Interpleader suits 
juris^ction of Courts — See Jurndiction 

lunatics, by or against, procedure in, 901 [O 32, r 15J Lunatics 
major, suit against, treating him as minor, 943 
sued as minor, 942 
mesne profits for, 530 (0 7, r SJ 

minor plamtifif or co plsmtifi on majority, may repudiate suit, 960 [0 33, 
IT 13, 14] 

money, for recovery of 55C (0 7, r 3] 

Native Pnnee, to settle, nghl of succession to throne, 33 

negotiable instrument, on lost, 568 [0 7, r 16] ,3ee Negotiable inatrumeot 

nofreshsuitwhcnsuitabatesonsdismissedundcrO 22, p 873[0 22, t 9J 

partition, suit for, and resjudicafa, 5S 

pauper, by legsl representative of deceased, 964 

Pension Act, where suit relating to pension hatred by, 31 

person carrying on business in name not his own, suit against, 938 [0 30, r 10] 
political questions, relating to 33 

possession by purchaser at sale of property in evecution of decree, suit for, 241 
of property to establish nght to, 849 (O 2|, r 103] 
public chanties or nuisance relating Public Chanties Public Nui«atice 

rateable distribution and declaratoiy suit as to nglit of, 269 
register of, 611 [O 4 r SJ 
religious ofRee, ior, 27 
religious rites and ceremonies, 26 
rebgious processions, 31 
rent, for, and Small Cause Coort, 342 
representative character, by plamlifl w », 636 [O 7, r 4] 

Special suits — See Sub head (3) below 
Specific performance for, against certified porehaser, 249 
amendment of plaint in, 533 
stay of certain suits, 33 [s 10] 
snramaiy.— ^es Summary suits 
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Suits— «mf(/ 

fuTttv, to enforce Iiftbilitr of, 4^ 
title of, 55^ 

title for, und Smull Cnuv? Court, 34- 
tnnsfer of — S<e Tr»n»fer of suits 

transferee of ilecrcc, for dccUration that transfer is valid, 721 
tru«t propertv— 5ee Public Chanties 
uncertified adjustments suits on, C96 
unregistered and unincorporated societv, suits by, 927 
snthdrawal of, bv next fnend 956. 

by plaintiff, SS2 [O 23, t IJ 
srorship. to assert right of, 464 
(1> D up a ts l •! rat It first hcanag— 

defendants, srhere all or one or several, not at issue with plaintiff, C4C [O 15, 
rr 1,2] 

endenee failure to produce at first heanng, 647 (0 15, r 4] 
parties at issue, where, 616 (O IS r 3] 

C21 Frame ul rat— 479 505 [0 2] 

appeal from order rejecting applieation to jom a claim with claim for land 501 
amawsit tent, iowdet of ela\fflifoc witbelaim for land, -IWHO 2,t 
cause of action, different, anting out of same transaction, 4SS 
claims m which relief sought is based on same cause of action, 501 

omission of portion of a claim against one of several promisors, 482 
relinquishment of part of 480 [O 2 e 2 (2)] 
splitting of 481 483 

suece^ive arismg under sameobligation,4S0{0 3 r 2,£xpfQ]483 
suit to include whole claim 480(0 2, r 2{1)] 
counterclaims and suits for recovery of land, 602 

Deccan Agricultunsts Helief Act and splitting of remedies by mortgagor, 401 
decree for balance, when sale proceeds not sufficient to pay mortgage debt, 1005 
ejectmemt suit, who may be joined as defendants in, 493 
foreclosure, suit for, and joinder of claim for possession, 499(0 2, r 4] 

‘ heir as such, meaning of, 593 

Hindu widow, suit by, for ornaments and for share in husband s estate, 604 
instalments, effect of omission to sue for those already due, 462 
jomder of cau«e of action, 492 (O 2, r 3] 
of claims, 600 

by or against executor, adffliustrator or heir, 502 [0 2, r 5]. 
jurisdiction where scvenl causes of action are united, 492 [O 2, r 3 (2)] 
land, suit for recovery of, and joinder of claims, 499(0 2, r 4]. 
leave of Court and omission to sue for some reliefs, 480 (O 2, r 2] 
mesne profits, joinder of claim for, with suit for land, 499 [O 2. r 4 (a)] 
misjoinder — S<e 51isjoiader 
multifanousneee— £ee 3iInhifanou*ness 

next friend, suit by, recover portion of claim bars fresh suit by minor, 491 
omission of portion of claim again't one of several promisors, 482 
to sue for one of several reliefs, 480(0 2, r 2{3)}.489 
redemption, suit for, and joinder of claim for poascssion, 499 (O 2, r 4] 
reliefs exception to the rule against splitting of. 491 
separate trials of causes of action 501(0 S.T 6] 

setting off part of claim and omitting to rounlerelaim for the balancr, 48! (ill 5] 
unnecessary parties ad let! as defendants 49^ 
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Suits— con&f 

(3) Specia] nuti 

abons, by, 281 [s 83] 
ambassadors, against, 283 [s 8S ] 
corporations, by or against, [0 29] See Corporation, 
firms, by or against, 926 928 [0 30] See Firm Partner* 
foreign and Native Rulers, by or against, 281 286 [ss. 83 87] See Chiefs (ruling) and 
Prmccs. 

Government and Public officers, by or against, 273 280 [ss 79 82], 923 925 [0 27] 
See Government Pnhhe Officor 

Government and public officers, against, for injonctton, notice in 278 
Interpleader suits, 1024 1027 [0 35] See Interpleader, 
militaiy men, by or against, 925, 926 (O 28] See Slilitary men 
minors and persons of unsound mind, by or against, 911 962 [0 32] Set Mmors* 
Lunatics 

mortgages, relating to, 977 1024 [O 34] See Mortgage PoreclosUTB Redemption, 
paupers, by, 902 977 [0 33] See Pauper, 
public chanties relating to, 293 [a 92] See Public Chantie* 
nuisance, relating to, 289 (s 91] See Public Noisanco 
summary suit on negotiable instniments, 1029 1034 fO. 37] See Summarv Suits 
trustees’ executors, and administrators, by or against, 939 941 [0 31] See Trus 
tecs Executors 
Summary Suit— 

arrest, privilege from, before granting of leave to defend, 404. 
costs of noting non accoptanco or non payment, recovery of, J034 [0 37, r 6] 
counterclaim for songful arrest before judgment in, 317 
Courts in rvbich summary suits may bo brought, 10^ [0 37, t 1] 
decree, leave to appear and defend after passing of, 1034 [0 57, r 4] 
defendant not entitled to defend unless leave obtained, 1029 [0 37, r 2 (2)] 
deposit of bill, hundi or note, power of Court to order, 1034 [0 37, r 5] 
interest not to bo aivardod in, unless specified m promissory note. I032 
leave to appear and defend, when granted, J033 [0 37, r 3] 1034 [ib,r 4] 
negotiable instrument, summary suit upon, 1029 [O 37, r 2 (1)] 
procedure in, 1034 (O 37, r 7] 

stay of execution and granting of leave to defend, 1034 {O 37, r 4] 
summons in, 1029 [O 37, r 2 (1)} 
form of, 1032 lI8o 

time fixed in summons, Court has no povrer to extend, 1072 
mthin which summary suit must be brought, 1032 

defendant m, should apply for leave to defeinl, 1032 
Summons — Service Witness 
Snmmoni lo defcodtat te appear and aoiKcr claim, 511 523 [O 5J 
amended copy, of, to bo served on newly added defendant, 4G9 [O i, r 10 (4)J 
appearance of defendant, fill (O 6, r I (2)] 

copy of plaint or concise statement to accompany aommons, 612 [0. 6, r 2] 1 
day for appearance of defendant how fived, 513 fO 6 r C] 

to bo specified, 611 [O 5, r 1] 613 , r OJ 

decree inthont i«sno of summons 512 

defendant residing in another province sorvico on, 133 (s 28) 

di«mi««al of suit whero plaintiff after summons returned unjjervod faiN to apply for 
fresh summons for tlirco montlis. 694 [0 0, r 6] 
documents relied on by defendant, order on ilefendant to produce, 613 (0 6 r 7] 
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Summons— fpBf'f 

rfaty of pcrsoan to whom summons is ileliT^ml or sent for scr>jco, 523 [O 5, r 29] 

expense of scrMnR summon*, 1150 [0 48, r IJ 

foreign, wrMco of, 135 (s 21] 

issue, of, 511 [O 5, r 1], IWts 27] 

letter, substitution of, for summon*, 523 [O 6, r 30| 

option to defendant to appear m pcrMin or by pleader, 512 [0 5, r 1 (2)] 

penally for default of compliance wnlh, 130 [s 32] 

personal appearance of panic*, when can or cannot bo ordered, 612 [0 6, rr 3, 4] 
return of, when from any cause sen ice IS impossible, 523 [0 5, r 20(2)] 
serMce of, 513 523 See SerMcc 

settlement of issues or final disposal, aummons to be for, 513 [0 6, r 6] 

Small Cause Court suits, in, to bo for firuil disposal only, 513 [0 5, r 6, proviso] 

summary suit, form o! summons in. 1032 1185 

witnesses, direction to defendant to produce Ins, 513 [O 6, r 8] 

SumniMif la wiiant — 017 651 [0 16] SeeWitness 
arbitrator, summoning of w itnesses before, 1260 (Soh IT, pars 7] 
attendance, to specify lime, place and purpose of, 650 ( 0 16, r 5] 

Court, poiver of, to summon strangers to suit as witnt*<cs, 653 [0 16, r 14] 
documents, summons to produce, 6(7 (0 16, r IJ 

only, summons to profluce, 650 (O 16, r 6] 
evidence, summons to giro, 647 [O 16, r 1] 
mode of service of, 650 [0 16, r 8] 
no fresh summons necessary where hearing postponed, 6V> 
parties, provisions as to witness to apply (o 6'>l (O 16 r 21] 
personal attendance of witness when cannot bo re<)uiir<t C'>t [<> 16, r 19] 
power of Court to issue summons to witness, 130 [s 10 (6)] 

to require person present in Court to gi\e OMilente 6'<li[(l 16 r 7] 
procedure where witness fails to comply with summons, 611, 612 (O 16, rr lO 1 1] 
service of, 650 [0 16, r 8] See Service 
time for sen mg, 050 [0 16, r 0] . 

Superintendence— 

High Court’s power of, 372, 1315 

Ikiard of ICesenim not subjc 1 1 t< Ml 7 
not subject to emnrireiK y b gUIsil ui, I 17.’ 

Surety— 

appeal against order enforcing lial lllly of 127 
appellate decree, and niforx ni< lit of llabllli y of 12 1 

decree, surety for |s rf iriiisiiin of, 122 |« 121 

dt^ichsrf^ /iitniy, 4Jfl 

for nji]* arsriin of d fiiMUiil |lil0[O IH r 1] 

Jiidguiiiii (I. H«r .(m[r n(l|| 210 

enf.rximnt of liability of surely (22 !• It1| 
fx j-irU dcine ami lial llily • f, 4.’l 

fiiKilment of xjn.litioii lni|* M.loit a |-f«u liyt.iurl surely f .r I22|* H1(r|I 421 
limllstloif rriif r. lug lial lllty • f 127 
m (i<e tosiir>ly. 422 [s Id |>r.»l* J 1.6 

j-ivio III «( lo iiey 1 IM I. f . f-l f ' f t uiisMf.isf.r I22(. HKol 121 
I dry t > urn II s| |<*t lUllbfv • t suniy to I... .Mf ii< I 1 116 

fi.dluii M . r 1 1- 1* dr Iskro III r». I ti II .f «l |.« .MKty f r 122 (• Id (M! (7l 
set.idlr r I pil. M I « 1 III 'l.r» t2l 

I , .1 I «.e li.UIIIV • r l.‘>t 

siinoKiy r.io 1y ( r«id f-eioMl iflisttbiy . f, 4?t 

n 
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Tenant— 

tiebrery of property in occupanry of — 

(1) to holder of decree for po<«ie3«ion, 746 (0 21, r 36] 

(2) to execution purchaser, 843 [O 21, r 96] 
interpleader suit, irben tenant mayrnstitute, 1026 [O 35, r 5J 
suit by, against Ruling Chief or Pnnee, 284 [s 86 (5)] 

Tender— 

of expenses to lutness, 649 [0 16, r 3] 

Title 

auction purchaser, 242 

suit for, and Small Cause Court, 342 

of, and correction m case of minor, 960 

Time- 

Act prescribed or allowed by Code, extension of time for doing, 428 [b 148] 
agreement to gne time to judgment debtor. 692 
amendment of pleadings, for, 5S4 [O 6, r I8| 
appeal, whether Jigs from order extending, 430 

appearance of defendant for, to be specified in, summon*, 511 [0 5, r 1(1)] 
when service substituted, 519[0 5, r 20 (3)J 
application for extension of, to be made to vhicb Court 430 
award, extension of time for making 1267 (Seh H para 8J 
consent order and enlargement of time by Court 430 
Court to which application should be made for extension of tune, 430 
decree, effect of appeal on time fixed for payment in, 152 
execution, amendment of application for, and extension of time by Court, 429 
hmit of time for, 186 (s 46] 
time for sale in, 797 [0 21, r 68] 
extension of, 428 [s 148] 

for filing appeal, refusal of, 339 

forgiving security and making deposit in Pnvy Council appeals, 1129 
failure to amend pleadings, etc , and extension of timo by Court, 429 
foreclosure decree, enlarging of time fixed for payment in 0S7 [0 34, r 2] 092 
inspection, time for, when notice given, 625 £0 11, r 17] 


7] 

mortgage suit*, e/Iect of appeal on time fixed for payment m, 995 
power of Court to enlarge time, 428 [a 148) 

pro esnption, extension of timo fixed for px^ment of money m siuts for, 420 
Privy Council, time for security and clepo'ut on appeal to, 1128 [0 45, r 7] 
purchase money, time for payment of, 809 (0 21, r 85] 
redemption decree, enlarging of time fixed for payment iii, 1008 [0 3 J, r 7] 
refusal to extend, for filing appeal, 339 

reipondent, for appearance of, in appeal, 1087 [O 41, r 12(3)] 

Sceretary of State or public officer, for aati'faclion of decree against, 2S0 [s 82] 


wntlcn statement or additional wTitten statement, extension of time lor, 429 
Tort— 

Rntish India, tort committed beyond, and place of suing, 1 lo 
immo\xh\e property, tort Ja respect of, and place of suing, 103 [s 1C {t)), 106 
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Tort— Conti. 

joint tort feasors, suit against, 456 

movables, tort m respect of, ami place of suing. 110[s 19] 
person, tort in respect of, nml place of stung, 110 [s 19] 

Trade mark— 

particulars in ea'O of infringement of, 510 

Transfer of business— 

of one Court to anotlior, 452 To IBO] 

Transfer Of decree for execution— 159 1C2, "05 703 [Secs 39 42, 0 21, rr 6 9] 
appeal from onlcr rejecting application for transfer of decree, ICl 
attachment under precept, how long to continue. 46 [s 40, pros iso] 

Cullector, transfer of certain decrees for ovecution by, 251 [s C^] 
companj in liquidation against. 721 

Court pas'ing decree, power of, to send it to a Subonlinato Court, 159 [s 30 (2)] 
to which decree is sent to certify rasultof proceedings, 102 [a 41] 
decree, w hen, may bo transferred for execution, 159 [s 39] 

filing of, by Court to which it is transferred, without proof, 701 [0 21. r 7] 
disiiii-aal of application for evocation for decree holders failure to prosecute, IG3 
documents. Courts receiving, to file same without proof, 704 [0 21, r 7] 

/to be sent to Court to which decree is transferred, 703 [0 21, r 6] 
cvocution by Court to which dccteo is transferred, 704 [0 21, r 8] 
foreign territory, execution in of decrees of Courts of British India, 1C5 [s 45] 
fresh application not neces«Arj after transfer, 708 

High Court execution b^, of decree transferred bj other Court* 70 j [0 21, r 0] 
jurisdiction of Court executing transferred decree continuance of 102 
passing decree, proof of, 704 [l> 21, r 7] 
limitation on powers of transferee Court, 167 

whether Court executing transferred docrco can go into question of, 161 
mode of transfer, 703 (0 21. r 5] 

Vatise States execution in Knlish India of decrees of Courts of, 165 [s 4>] 
objections to execution what can or cannot bo entertained 162 
powers of Court m executing tmnsferreil decrees 162[8 42] 
precepts, 166 [s 40] 

Presidcnc) isinall CaU'C Court*, transfer of decrees for execution to, 707 [O 21, r 4] 
Tcjcctian of application fur execution on ground of informality, 16 i 
rules bj Ixioal Ooiernment as to by Collector, 231 fe 70] 
miniiltaneous execution in seseral places ICl 
subordinate Judge by, to Small CaU'O Court, 161 
trinsler ol decree to Court in another provmco. lOI [s 40] 
for execiilton, ICO 

tmn fer pending execution of transferred decree, 721 
traii'fcrnr Court docs not altogether surrender control, 164 
Transfer of Properly— 

friinliilcnl tran'fir panic* to suit nUtmg to 4Cl 
prisate, pending attaclimcnt eff«»luf 212 JIS 
under O 21 r ''7, effect of, 236 
Transfer of Property Act— 

charge dcfiniti >n of 1022 

Jisj>r«/<a* dM-trineef Smi 

res jii bcata. and suiis on morfeage %6 M 

MMHC of power* cniifcrT«sl I > » 57 of. 1019 [U 31, r 13(2)]. 
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Transfer of suits— 

application, to what Court, 129 

not maintainable unless suit in Court having jurisdiction, I3I 
whether notice necessary, 132 
Court of Small Causes, from, 134 
Charter, under cl 13 of, 134G [Charter, d 13] 

District Court, general power of, as to transfer and withdrawal, 13fl [s 24] 

Go\crnor General in Council, power of, transfer from one High Court to another, 
134 [s 23] 
grounds of, 131 

High Court, by, from one Court to another, 1348 [Charter Act, s 15] 

general power of, respecting transfer and withdrawal, 130 [a 24] 
rresidcncy Small Cause Court, from, to High Court, 1346 
re transfer of suits and appeals, 130 [s 24 (I) (b) (iii)] 
transfer of suits which may be filed in more than one Court, 129 [s 22] 
transferee Court need not hare territorial jurisdiction, 131 

Transferee of decree- 

application for eieeution by, 713 [O 21, r lOJ 
equities of judgment debtor, transfer subject to, 106 (s 49] 
ereciition, transferee entitled to as of right, 718 
law, by operation of who is, 7l4 
maintenance transfer of decree awarding, 7iC 

money decree, whether transferee of, from mortgagee, can bnng mortgaged property 
to sale in execution of the decree, 1023 
transfer of money decree to one of several judgment debtors, 718 
who 18 , 714 716 

Trusts (public, religious or charitable)— 

suit for administration of 203 [s 92] Public Chanties 
breach of 203 [s 92] See Public Chanties 
possession of trust property against trespassers or alienees 305 
remos al of trustee and against alienees from trustee’’ 507 

Trustee— 

, / _ . -,1 < „ w » 5>«x f, 02] 

liable to, 214 [s fO (1)] 

11 

whether necessary parties to suit brought by trustees for redemption, 
foreclosure or safe, 6^1 

costs of, 146 

death of defendant trustee pending euit relating to pubfic chanties, 313 
dejxjsit in Court, order for, of moneys, etc , held as trustee 105*5 [0 39 r 10] 
husband of married trustee need not join in euit bj orngainst her, 941 [0 31, r 3] 
joinder of. m suits, 910 

181 


Trust property- 

authorizing sale, etc , of, in suits relating to public chanties, 29< fs 02 fl) (/)] 
declaring alloeation of, to any particular object of trust, 291 [s 92(1) /e)J 
scstingof. In trustees of a public chanty, 293 [s 92] 
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Umpire — See Arbitration 

appointment of, 1203 II, para 4 (I) (o)J 
of new. 1201 fSrh II. pira ^>J 
corruption or misconduct of, 1272 [Seh It, para 15(1) (a)} 
death of, 1204 [Sch II, para 5 (A) (i)J 
leaving British India, 1201 [Sch II, p.ira *> (6) (m)] 
notice for appointment of new, I2&1 [^ch 11, ptra ')] 
power of Court to appoint new, niaj lie limited liy agreement, 1203 
statement of special cav hj, 1268 [Sth II, para 11] 
umpire, when maj arbitrate, 1267 [Sell II, para 9j 

Undue Influence— 

jiarticulars of, to be stated in pleadings, 530 [0 6, r 4] 

Unsound mind— 

Interrogatories, and person of. Oil 

plaint, statement in, where parly IS of unsound mind, 53 > [0 7. r 1 (rf)] 
suits by or against persons of, 061 (O 32, r 15] jSre Lunatics 

Usage- 

having the force of law and second appeal, 331 [s 100 (I)], 31" 

and reference to High <^urt, 113S[0 46, r J] 
and pauper appeal, 1 132 (0 44 r 1] 

Valuation of suits— 

jurisdiction of appellate Court, and. 331 

rules relating to valuation of suits for determining 101 
undervaluation of claim and objection as to 10] 124 
overvaluation and undervaluation, 101 

plaint.stateoient in, of value of subject matter of suit 5>3{0 7, r 1 (i)] 

Pnvy Osuncil, appeal to, and consolidation of suits 112G{U 4’> r 4)] 
and matter not capable of valuation 3C4 
and remitting dispute to lower Court 1127 [0 43 r 1] 
date of valuation, for purposes of. 337 
decree, single in several appeals and valuation, 3C1 
rejection of plaint vrherc relief claimed IS undervalued. 3G4 [D 7 r IMA)] 
special case for Court 8 opinion, and valuation 1027 |U 30 r 2] 
subject matter not capable of valuation, 102 

undervaluation and effect on appeal to District Court instead of Ui"b Court 101 

Verification- 

application for execution, of, 706(0 21 r 11(2)] 

leave to sue as pauper, of, 'HI • (O 33 r 2] 
order for sale, of, 792 [<> 21 r C6 (3)J 
defective, and itseffect, 541 
pleadings m general of G4l (O 6, r 15] 

in suits against Government, of. 923 (O 27, r 1] 
in suits bj^r against corporations of 926(0 29 r 1] 
firm, of 92*1 [« 30 r 1 (2)} 

Vesting— 

of property in trustees of a public eliarilv, 29| {, 02 (1) (r)] 

purchaier of movable |w> perly at a Court sale, 807 [0 21 r SI] 

Vesting order- 

attachment after judmiient, effect of atljudnation order on 23'‘ 
l>cf »re judgment, effect of vestine order on, 1912 
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Wagering— 

defence of wagering contract to be Bpenfically pleaded, 53S 

under Oaming Act and question of costs, Hi 
interrogatories in cases u here defence of, w set up 614 

Waiver — 

benanii purchaser, by, of right of pnsH^ion, 2-19 
jurisdiction, waiver of objection to, 125 

objection as to misjoinder and non joinder, waiver of, 470 JO I, r I3J 
to grant of leave tinder cl 12 of Chtrter, ttnirer of, 1345 
to want of consent under s 86, naiver of, 284 
privilege, waiver of, relating to documents, 623 
Secretarj of State, univcr of notice bv, 271 

Warrant— 

affiving copy of, and delivery of joint posscusion, 742 JO 21, r SI (2)1 
arrest of defendant before judgment, 31*5 [s 94 («)}, 1034 JO 3^, r IJ 

outside jurisdi' tion in eases other than execution of decrees, 406 Js ISCJ 
without warrant, illegal, 733 
or attachment in execution, for, 732 [O 21, r 21] 
delegation of authority to execute, 733 
endorsement on 733 JO 21, r 2'5J 

epeciRcation of day on or before which warrant should be executed, 733 
warrant for arrest to direct juilgment debtor to be brought up, 74$ JO 21, r 38] 
witness, for arrest of defaulting, 651 JO 10, r 16(3)] 

Will— 5ee Executors 

executors who have not proved, not necessary parties, DIOJO 31, r 2] 
prolate, when necessary, 657 

Withdrawal- 

appeal from grenf mg leave to withdraw a suit or abandon part of claim, 891 
arbitration and withdrawal of suit, 891 

cro's objections, effect of withdrawal of appeal on, 1094 JO 41, r 22 (4)] 
formal defect, and leave to withdraw suit, 882 (O 23, r 1] SS> 
from Milt 882 JO 23 r 1 (3) J. 834 
pending arbitration, 891 
grounds suiBcicnt for withdrawal of suit, 881 
leave withdrawal of suit without, 8S2 JO 23, r 1(3)] 889 
limitation governing second suit after withdmiral of first suit, 882 JO 23, r 21 
of admissions, C34 

application for execution, 416, 884 

withdrawal of Bint, 883 

application to file an awaid made without intervention of Court, 1301 
attachment before judgment, J040 JO 38, r 0 (2)J 

on property of defaulting witness, 611 JO IG, r 11] 
suit, willi |jJx-rty to bring A fresh Bint, 882 JO S3, r I] 
without pcrmi-ision to bring fresh suit, 88J 

ajipoal. etc , bj High Court from aubordmate Courts, 130 Js 21 (1) (b)] 
suit by next fmnd, 950 

one plaintiff without consent of others, 883 JO 23, r 1(4)) 
plaintiff, 88 1 

appellant, 8*13 , 

respondent, 833 
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Withdrawal— ^onfrf 

suit lij jmupcr, and iwjm«*nt of Court foes, 974 [0 33, r 11] 
pending appeal, 883 

u ith consent of defendant, but uithout leave of Court, 800 
suit, terms as to costs, 887. 

Witness— 

admH«ibiIitj of evidence of a foreign withness taken on commission, 915 
arbitrator, summoning of witnesses before, IdfiO (Sch II, para 7] 
arrest, \v it ness when exempt from, 403 {s 135 (2)J 

commission to examine witnesses, 912 910 [O 20, rr 18] Commission 
commissioner, attendance and examination of witness before, 9JI [0 20, r. 17 (1)] 
issue of process to witness on application of, 021 [0 20, r 17(2}] 
contempt proceedings against, 652 

costs of fiuit, when witnesses of successful party arc guilty of exaggeration, 145 
eredibilitj of, 1072 

cross-examination of witnesses on commission, 915 
peinitj for default of compliance with summoRs, 13S £s 32] 
power of Court to issue summons to witness, 130 [s 30 (6)] 
remedy of party when witness summons refused, 018 

summons to defendant to direct defendant to produce his witnesses, 61 3 [0 6, r 8] 

SummsBinf and alleodiBcc of— 

appeal from order of attachment of property of Witness, 661,1120 [0 43, r I, 

cl (ff)I 

pronouncing judgment against parly refusing to give endence, 
0>4 1120 ( 0 43,r I, <1 (li)) 

application fur issue Ilf summons, when may l>c made C17[0 10, r I] 
attachment of property of witness, 651 (O 16, r I0(3)j 
Court may summon stranger to suit as witness, 053 (O 10, r 14] 
documents, where summons IS for production of. 050(U 16, r C] 
dut> of persons summoned to give cv-tdcnce, 053 (O 16, r 15] 
examination of serving olTicer when witness fads to appear, 631 [0 16, r 10 (1)] 
expenses of witness detained more than a day, CIO (O IC, r 4(3)] 
travcllmg, 048(0 16. r 2(2)] 
suit to recover, 618 
expeiisis, scale of, 648 [() 16, r 2(3)) 

tender of, to w ilness, 049 (0 16, r 3] 
default of witness in apjvinng remedy, 052 (0 16, r 12] 
insufliiient sum psid in for expanses, procedure where Cl'l [O 16, r 4] 
power of Court to refuse summons where appluati m not made tion/j fi'It, 618 

to reijuire persons present in Court to pveendenee, 65(1 (O 16, r 7] 
procedure when witness fads to appear, 652 (<l 16, rr 12,13] 

w here witness apprrliended cannot pve evidence 0.53(0 1C, r 18] 
fails In comply with summons, 651 (O 1C, r 10] 
prochmati n reijuiring w itness to attend, 631 (O 16, r 10(2)J 

rrfiivsl 1(1 give evidence when m|uired >>v ( ourt ronsefpiencc of, Cot (O 10, r 20] 
reniedv of psrtv win ii w it nr>s summons it fus« d (i|S 

witness if travelling expensi-s ni t paid 619 
rcmimenvlt in iMvaftle to experts, 04S (O 10, r 2(2)1 
rules as to « it ness to apjdv to parli*^ summ •nesl. U'l (I I 1C, r 21] 
secHril % Si r aftendame Spm witncs*. <*33 {<> 16, r 16 (2l) 

bmatl Cau-s> nu atlarbmrnt uf immovable [>ru}<erty of witness by, &*1 [O 16, 

r 10; provi-oj 
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Witness— 

SuDimoDing and attencTance al~fOMld 

suit to recover fraicJ/mg cvpcn^a of witness, barred, 649 
summons how served, G50 [0 16, r 8] 

may be to give evidence or produce documents, 647 [0 16, r 1] 
not to be refused except on ground of abuse of process of Court, 648 
time for serving summons, 650 fO 16, r 9J 

place and purjiose of attendance to be stated m summons, 650 [0 16, r 5] 
travelling and other expenses of witness, 648 [O 16, r 2] 
warrant of arrest, issue of, 651 [0 16, r 10(3)] 
witness, when, cannot be ordered to attend m person, 634 [0 16, r 19] 
may depart, 6o3 (0 16, r I6J 

Examinalien of — 

commissioner, by, 921 [0 26, r 16 (a)] 
issues, e'camination of witness before framing, 644 [0 14, r 4] 
power to examine witness immcdiatelj, 664 fO 18, r 16] 
to recall and examine witness, 665 [O 18, r 17] 
remarks on demeanour of Witness, 663 (0 18, r 12] 
witness about to leave jurisdiction of Court, 664 (0 18, r 16 (1 )] 
to be exurninedin open Cburt, tfddfO tS r 

Woman- 

decree against wife, vvhen may be executed against husband, 871 [0 22, r 7 (2)] 
exemption of, from arrest m execution of monej decrees, 212 [s 56] 
in certain cases, from persona] appearance, 402 [s 132] 
guardian ad Itlem, married woman as, 948 
marriage of female, party, suit not to abate by, 871 fO 22, r 7] 
ornaments of, and attachment, 215 [s 60 (1) (a)] 
substituted service in case of Hindu women of rank, 510 
suit for money by, and security for costs, 908 [0 25, r 1 (3)] 

Written statement— 570 682 [O 8J Su Pleadings 
additional written statement 682 
amendment of, 544 (0 6,r 17] 

decree against defendant when no written statement filed, 682 
defence founded on separate grounds, 581 (O 8, r 7] 
of one joint contractor enures for both, S70 


evasive denial, 671 [0 8, r 4] 

facts not denied in, to bo taken as admitted, 572 [O 8, r 6] 

fact deemed to be admitted, power of Court to rctiuire proof of, 672 [0 8, r 5, 
provu^o] 

failure to amend within time fixed by Court, 554 [O 6, r 18] 

firm, in suit brought agiinst, 936 

frnuil, vlcfcncc of, to bo tot forth jn, 570 [O 8, r 2] 

jJJegaht^, defence of, 570 [0 ti, r S] 

ins|K?iti()n of documents mentioned m, 024 [O ll, r 16] 

leave to amend when granted, 514 

may bo tefuxed, 616 
limitation, defence of, 570 [0 8, r 2] 
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Written statement— wmiJ 

now facts must ix) spociaU; pleaded, S70 [0 8, r 2] 

ground of defoQce, which has anseo aftor written Blatemont, 681 [0 8, r 8] 
omission to lUo, 673 

payment, or performance, dofonco of, 670 [O 8, r 2j 
plaintiff, when, may file, 624 
pleading includes, 623 [0 6, r 1] 
presentation of, 670 [O 8, r 1] 

procoduro whore party faih to prosont, called for by Court, 682 [0 8, r 10] 
rehef claimed by defendant must Lo sprcidcally stated, 660 [0 7, r 7] 
set oil founded on separate grounds, 6SI [O 8, r 7] 

£Ct 00 {larticulara of, to ho given in written statement, 673 [0 8, r 6] 
when, may bo claimed in, 673, 674 [O 8, r CJ Btt Set oil 
signing of, 611 [O C, r 14] 

striding out onneccssary, scandalous orombanussing matter In, 643 [0 8, r 1&] 
sub<«quent pleadings, 582 [O 8, r 9J 

surprize, to state grounds which would take opposite party by, 570 [0 8 r 2] 
renCcation of, 541 [0 0, r !6J 

Wrong— .See Tort 
Zamindarl— 

grant of, by Goteninient, and attachment, 223 
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